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Read This First

he information in this book is as up to date and accurate as we can make it. But it

important to realize that the law changes frequently, as do fees, forms and other
important legal details. If you handle your own legal matters, it’s up to you to be sure that
all information you use—including the information in this book—is accurate. Here are

some suggestions to help you do this:

First, check the edition number on the book’s spine to make sure you've got the most
recent edition of this book. To learn whether a later edition is available, go to Nolos online
Law Store at www.nolo.com or call Nolos Customer Service Department at 800-728-3555.

Next, because the law can change overnight, users of even a current edition need to be
sure it’s fully up to date. At www.nolo.com, we post notices of major legal and practical
changes that affect a book’s current edition only. To check for updates, go to the Law Store
portion of Nolos website and find the page devoted to the book (use the “A to Z Product
List” and click on the books title). If you see an “Updates” link on the left side of the page,
click on it. If you don't see a link, there are no posted changes—but check back regularly.

Finally, while Nolo believes that accurate and current legal information in its books
can help you solve many of your legal problems on a cost-effective basis, this book is not
intended to be a substitute for personalized advice from a knowledgeable lawyer. If you
want the help of a trained professional, consult an attorney licensed to practice in your state.
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1/2 REPRESENT YOURSELF IN COURT

his book provides the information you
need to prepare for trial and represent

yourself in court.

Whether you are a Plaintiff (meaning that you have
filed alawsuit yourself) or a Defendant (meaning that
you have been sued), understanding the procedures
and techniques described in the book will help you
present a persuasive, legally proper case. Illustrated
with sample forms, pleadings and courtroom dia-
logues, the book will take you through the litigation
process step by step, from deciding whether you have

a valid legal claim or defense to preparing an appeal.

If you had your druthers, you might prefer to
turn your case over to a trial attorney (often called a
“litigator”), who is trained to gather and present
evidence in court. But in many common situations,
it doesn’t make economic sense to hire a lawyer.
Perhaps you find yourself in a situation like one of
these:

* You injured your back when you slipped on

loose carpeting in an office building.

* Youown asmall manufacturing business and have

sued a supplier for delivering faulty raw material.

* Your landlord has sued to evict you from your
apartment, and you claim that the eviction is

unlawful.

* You have filed a claim against your ex-spouse

seeking increased child support.

* You are a building contractor who has been
sued by a homeowner for using building ma-
terials other than those specified in aremodel-
ing contract, and you claim that the home-
owner asked you to modify the contract after

work was begun.

+ Money that was left to you in trust by your
parents has been depleted by improper invest-
ments made by the trust company that con-

trols the trust assets.

In any of these instances (and many more), if
you can’t resolve your dispute in a friendly way,

you may have to go to court to protect your rights.

Unfortunately, with fees charged by lawyers
commonly running in excess of $150 an hour, it
may not make economic sense for you to hire a
lawyer. Even if you win and are able to collect what
the other side owes you, the lawyer’s fees may
devour much of your gain. Asaresult, representing
yourselfin court or dropping your claim or defense

altogether may be your only realistic alternatives.

WHY DO PEOPLE REPRESENT THEMSELVES?

The National Center for State Courts recently
conducted a study to find out why more people are
representing themselves in court, rather than
hiring an attorney. The study found that those who
represent themselves believe that:

* lawyers are too expensive

e courts and lawyers do not deliver quality ser-
vices, and

* theircases are simple enough to handle them-
selves.

Analysts of civil court systems provide additional rea-
sons for the growth in self-representation, including:

¢ people want to be in control of their cases

e lawyers often lack good “bedside manners,”
inadequately explaining to clients what is hap-
pening with their cases

* many people distrust lawyers, both because of
negative personal experiences and because
of the negative images of lawyers portrayed on
TV, in books and in the movies, and

* |egalassistanceis available from othersources,
such as the Internet, computer software and
paralegal and other “document providers.”

(Source: M. Tebo, “Self-Serve Legal Aid,” ABA
Journal, August 2002.)



A. THE SCOPE OF THIS BOOK

This book explains rules and techniques for pre-
paring and trying a civil case, including how to
handle a case in family court or bankruptcy court
(see Sidebar). You will learn how to figure out what
evidence you need to gather to present a legally
solid case, whether you are a Plaintiff or a Defen-

dant. Among other things, you will also learn:

+ how to prepare the initial pleadings (usually a
Complaint or an Answer) that get a civil case

underway (see Chapter 3)

+ how to comply with the important procedures
and activities that typically take place after the
initial pleadings but before trial (see Chapter 4)

+ how to investigate your case, using both infor-
mal methods and formal “discovery” (see
Chapter 5)

+ how to try to settle your case without going to
trial (see Chapter 6)

+ howtoselectajuryifyouareinvolvedinajury
trial (see Chapter 10)

+ how to present your own testimony and con-
duct direct examination of your witnesses and
cross-examination of your adversary’s wit-

nesses (see Chapters 12 and 13)

+ how to apply rules of evidence so that a judge
will accept your admissible evidence and ex-
clude your adversary’s improper evidence (see
Chapter 16)
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+ how to locate, hire and effectively use expert

witnesses (see Chapter 19)

+ howto presenta persuasive opening statement
and closing argument (see Chapters 11 and
14), and

+ how to comply with courtroom procedural
rules, such as those governing where and when
to sitand stand (see Chapter 2), how to handle
exhibits (tangible objectslike photographsand
receipts) (see Chapter 15) and how to address
the judge and opposing counsel (see Chapters
2 and 17)

The book guides you, step by step, through

every phase of a civil trial.

Unless you are in court regularly, you may not
knowhowa case proceeds frominitial filing through
trial. Therefore, this book also provides you with
background information about whatyou will see—
and what you need to do—when you enter the
courtroom where your case will be heard. You will
learn where to file your court papers, how to sub-
poena witnesses (order witnesses to come to court
and testify), the functions of a Clerk’s Office and of
a courtroom clerk and the powers and duties of all
the personnel who typically carry out courthouse
business, including bailiffs, court reporters, inter-

preters, attorneys, jurors and, of course, judges.
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CIVIL VS. CRIMINAL CASES

This book covers only civil cases, which arise
when private citizens (including corporations and
other associations) sue each other. Criminal tri-
als, by contrast, occur when a state or the federal
government seeks to punish someone for violat-
ing a criminal law. The major differences are:

e theresult: Civil cases typically end with money
paid by one party to the other; criminal cases
may result in fines paid to the government and
imprisonment.

e the burden of proof: In most civil cases, a
Plaintiff wins by convincing a judge or jury by a
“preponderance of evidence” that her claim is
true. In criminal cases the prosecution must
prove a Defendant’s guilt “beyond a reason-
able doubt.”

* the right to a jury trial: You are entitled to a
jury in all criminal cases, but not in all civil
cases. For example, you are entitled to a jury
trial in personal injury cases, but not in child
custody and spousal support cases. Also, most
states require unanimous jury verdicts in crimi-
nal trials, but agreement by only three-fourths
of the jurors in a civil case.

* therightto counsel: Defendants facing crimi-
nal charges have the right to an appointed
lawyer, at government expense, in almost all
cases. In civil cases, Plaintiffs and Defendants
have to pay for their own lawyers or represent
themselves.

Finally, the book devotes separate chapters to
two types of specialized court proceedings. Chap-
ter 21 provides information about hearings in di-
vorce and related family law matters, such as spou-
sal abuse, child custody and support, and spousal
support. Chapter 22 provides information for debt-
ors and creditors about contested hearings that

often occur in bankruptcy cases.

Family law and bankruptcy matters merit sep-
arate chapters for a number of reasons. Fach in-
volves specialized hearings that you don’t find in
other types of civil cases. Also, judges usually decide
these disputes alone, without juries. And litigants
frequently represent themselves in both family law
and bankruptcy cases. This is especially true in
divorce court, where at least one self-represented

party appears in 80% of cases.

B. CAN YOU REALLY
REPRESENT YOURSELF?

Unless your case is unusually complex, you really
can represent yourself. You may not have all the
legal training of a lawyer, but you do not need to go
to law school to have common sense, learn how to
ask intelligent questions or recognize what makes
people and information believable. In the words of
Oliver Wendell Holmes, one of the country’s most
revered United States Supreme Courtjustices, “The
life of the law has not been logic, it has been
experience.” As these words suggest, your everyday
life experience is the foundation of most of what
you need to know in order to present a coherent,
convincing case. Besides, as former Supreme Court
Chief Justice Warren Burger was fond of pointing
out, many lawyers are not such hotshots; they often
come to courtill-prepared and lacking professional
skills.

Nor need you be intimidated by the difficulty of
the law or legal reasoning. Your trial will probably
be concerned with facts, not abstract legal issues.
For the most part, you canlook up the law you need
toknow. (See Chapter 24.) Legal reasoningis notso
different from everyday rational thinking. Forget
the silly notion that you have to act or sound like an

experienced lawyer to be successful in court. Both



lawyers and non-lawyers with extremely varied
personal styles can succeed in court. The admoni-
tion to “be yourself” is as appropriate inside the

courtroom as outside.

No matter how many times you read this book
and how carefully you prepare, you will probably
feel anxious when you represent yourself in court,
especially if your opponent has a lawyer. Perhaps it
will help you to realize that you aren’t alone. Many
professionals feel anxiety—particularly before a
first performance—whether they are lawyers about
to begin a trial, teachers about to teach a class or
actors about to perform on stage. So take a deep
breath and gather up your courage. As long as you
combine your common sense with the principles
and techniques described in this book, and are not
afraid to ask a court clerk, a law librarian, an
attorney or even the judge for help if you become
confused, you should be able to represent yourself

competently and effectively.

In order to represent yourself successfully, es-
pecially if your adversary has a lawyer, you must be
prepared to invest substantial amounts of time in
your case—and particularly in the many pretrial
procedures and maneuvers that can mean the dif-
ference between winning and losing. To non-
lawyers, the legal system seems to center on the
outcomes of trials. After all, that’s the dramatic
part—and the focus of so many movies and TV
shows. If you believe these portrayals, you might
think you just have to file a few papers, tell your
story to a judge and claim victory. (This was the
belief of Vinny, who represents two Defendants
charged with murder in the wonderful courtroom
comedy film, “My Cousin Vinny.” Vinny shows up
for an arraignment and tries to explain to the judge
that the police made a mistake. Vinny is shocked
when the judge advises him that he’s not going set
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aside all of his state’s procedures just because Vinny
finds himself “in the unique position of represent-

ing clients who say they didn’t do it.”)

For lawyers, in contrast, the legal system is an
array of procedures that begin long before trial
(and often continue long afterwards). In fact, few
cases ever actually make it to trial—they settle out
of court, or are dismissed, because of these pretrial
procedures. Although individuallyjustifiable, these
procedures collectively create the potential for ad-
versaries to engage inlengthy “paper wars” thatyou
might find harrowing. Many lawyers are fair and
reasonable and will not try to “paper you to death.”
Nevertheless, you have to realize from the outset
that representing yourself effectively is likely to
require a substantial commitment of time—even if

your case never goes to trial.

C. COPING WITH BEING A
STRANGER IN A STRANGE LAND

Courts are public institutions belonging to the peo-
ple, and you have the right to represent yourself
there. However, courts are also bureaucratic institu-
tions with very heavy caseloads. Historically, filing
clerks, courtroom clerks, court reporters and even
judges have usually preferred to deal with lawyers
rather than with people who represent themselves.
(When you represent yourself, you may find your-
self referred to as a “pro per” or “pro se” litigant—
Latin abbreviations favored by judges and lawyers.)
Although the increasing numbers of people repre-
senting themselves is beginning to change these
attitudes in some places, many court personnel be-
lieve (often mistakenly) that they can do their work
more quickly and easily when they work with law-

yers than when they work with pro pers.
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So even if it seems highly unfair, do not be sur-
prised if you encounter initial hostility from court
personnel. Inyour eyes, youare anindividual seeking
justice and doing what you have a right to do. But to
the people who work in courthouses every day, you
may be perceived as someone who will make their
jobs more difficult. Instead of helping you, they may
even attempt to put obstacles in your path, hoping

that you will get discouraged and go away.
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Knowingahead of time that you may encounter
ahostile attitude is the best weapon against it. Read
and study this book and other legal resources,
many of which are available free in your local
library. Learn how to prepare and present a persua-
sive case and follow clerk’s office and courtroom
procedures. If you believe that court personnel at
any level are being rude to you, be courteous and
professional in return, even as you insist upon fair
treatment. By knowing and following court rules
and courtroom techniques, you can often earn the
respect of the judge and the others who work in the
courtroom. As a result, you may well find that they

will go out of their way to help you.

THE CHANGING FACE OF CIVIL COURT

In the years since this book first appeared, the
number of people representing themselves in civil
court cases has continued to grow. We can’t give
you exact statistics because few courts track the
percentage of pro se litigants. However, one study
in Idaho shows that during a seven-year period,
87% of civil Defendants in that state were self-
represented. (Patrick D. Costello, Courthouse As-
sistance Offices, 42-JUN Advocate (ldaho) 13
(1999).) And other research indicates that at least
one party was self-represented in more than two-
thirds of domestic relations cases in California and
innearly 90% of divorce cases in Phoenix, Arizona,
and Washington, DC. (See National Center for
State Courts, Meeting the Needs of Self-Repre-
sented Litigants: A Consumer Based Approach,
www.judgelink.com/public_access/proposal.html.)
These studies are substantiated by many civil
courtadministrators and judges, who estimate that
the number of pro se litigants has increased by at
least 50% over the last five years.

Politicians andjudges have started to respondto the
growth in self-representation. For example, some
courts have created fill-in-the-blank court forms
tailored to the types of documents a pro se litigant is
most likely to need. In other courts, “pro se advisors”
are available in the courthouse to give free advice to
people representing themselves. As a result, while
you may still feel like a strangerin a strange land, you
will not be alone—and the land will not be as strange
as it was just a few years back.

D. FINDING A LEGAL COACH

Even if it does not make economic sense for you to
turn your entire case over to an attorney, you may
want or need to seek occasional legal advice during
the proceedings. A legal coach—someone you can
turn to on an as-needed basis— might help youin a

number of areas. For example, your legal coach



might prepare documents, shorten the time you
spend onlegal research by suggesting helpful sources
of quality information, suggest evidence that might
help you establish a legal claim, advise you of filing
deadlines and inform you of local rules and customs
that are peculiar to your local courts and therefore
beyond the reach of this book. Throughout the
book, we point out the specific stages of a lawsuit

when it might be wise to seek help from alegal coach.

An experienced civil litigator (an attorney who
primarily works on civil lawsuits) who is willing to
work with you on a part-time basis is generally the
best choice for a legal coach. However, you may
have difficulty finding an attorney who will agree to
such an arrangement. Traditionally, almost all lit-
igators took cases on an all or nothing basis. That s,
they assumed complete responsibility for cases or
they declined representation altogether. In part,
litigators’ reluctance to help pro pers is probably
attributable to fears about violating lawyers’ ethical
codes or committing legal malpractice for giving
advice based on incomplete knowledge. Reluc-
tance also stems, at least to some extent, on profes-
sional bias; many attorneys believe only lawyers are

competent enough to deal with America’s courts.

Fortunately, many lawyers’ attitudes toward
servingasalegal coach are changing. The American
Bar Association’s “Standing Committee on the
Delivery of Legal Services” has sponsored confer-
ences on “unbundling,” which refers to providing
legal advice and services on a piecemeal basis to
consumers who are representing themselves. The
benefits of unbundling are further promoted in a
recent book by attorney Forrest Mosten, Unbun-
dling Legal Services (ABA 2000). (Consider asking
an attorney of good will who is nevertheless hesi-
tant to act as a legal coach to read the book!) A few
states, like Maine, allow attorneys to offer “limited

representation,” as long as the attorney’s responsi-
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bilities to the client are spelled out in writing.
Moreover, just as the economics of sports have put
decent seats at many sporting events beyond the
reach of ordinary fans, the economics of law prac-
tice have put traditional legal representation be-
yond the reach of many individuals. As a result,
some litigators may agree to work on an “unbun-

dled” basis in order to maintain their livelihoods.

And you may be able to hire someone other
thanalawyer to be yourlegal coach. Laws criminal-
izing the “unauthorized practice oflaw” have tradi-
tionally barred anyone other than attorneys from
providing legal advice and representation. Howev-
er, some states now allow licensed paralegals (at-
torney assistants) to perform some tasks that for-
merly were the exclusive domain of lawyers. For
instance, in California and Florida, paralegals are
allowed to prepare many types of documents for
pro per litigants to file. If you are considering hiring
alegal coach, therefore, check to see whether para-
legals are available in your area and what services
theyareallowed to provide. (“We the People” is the
name of one paralegal service that provides parale-

gal services directly to consumers in some states.)

Legal websites may provide another source of
legal coaching. Right now, legal services over the
Internetare in their infancy. While websites such as
www.nolo.com offer loads of high-quality legal
information and tools create many simple forms,
very few Internet companies provide case-specific
legal advice and comprehensive document prepa-
ration services to people who represent themselves.
Here are a few websites that may be able to provide

legal advice over the Internet:

www.legalopinion.com
www.mycounsel.com
www.lawguru.com
www.uslaw.com

http://legalzoom.com


http://www.nolo.com
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BE CAUTIOUS WHEN GETTING ADVICE FROM
NON-LAWYERS OR INTERNET PROVIDERS

When lawyers provide substandard representa-
tion, dissatisfied clients can get help from state
disciplinary authorities and file legal malpractice
claims in court. By contrast, while it may be
cheaper and easier to get help from a non-lawyer,
the services they can provide are limited—and it
may be much more difficult to seek redress for
theirmistakes. Forexample, paralegals or Internet
websites may help you prepare a document, but
they can’t give you legal advice as to whether that
document is best suited to your situation. Also,
you are ultimately responsible if a document pro-
vider fills out a form incorrectly; a clerk or judge is
unlikely to correct any mistakes. And of course,
charlatans may be waiting to take advantage of
you. An article in the August 2002 issue of the
ABA Journal describes one such ploy: a non-
lawyer who provides legal assistance may prom-
ise a pro se litigant, “l can go to court with you.”
However, the pro se litigant may understand this
to mean that the non-lawyer can provide repre-
sentation in court, which of course the non-lawyer
cannot do. (M. Tebo, “Self-Service Legal Aid.”)

Finally, be aware that the concept of legal advice
on the Internet is still new. Shakeouts in the
industry are likely; some website addresses may
disappear only to be replaced by others. Also,
remember that the risk of inaccuracy and mis-
communication may be greater when you com-
municate over the Internet than when you seek
legal assistance face-to-face.

For all these reasons, you should always be a
cautious consumer when seeking assistance from
non-lawyers. Seek references and ask about the
non-lawyer’'s background, training and experi-
ence. Just as importantly, do some research
yourself so that you have a basis for evaluating
the non-lawyer’s work.

Before consulting a legal coach, read through
this book and your local court rules. (Court rules
are discussed and explained in the next section of
this chapter.) You may find answers to questions
that you would otherwise pay a legal coach to
answer. (For moredetailed adviceabouthiringand
working with an attorney as a legal coach, see
Chapter 23.)

WORKING WITH AN ATTORNEY
WHO IS REPRESENTING YOU

This book can be of assistance to you even if you
are represented by an attorney in the traditional
fashion. Your case belongs to you, not to your
lawyer. A good lawyer will be able to do a better
job of representing you if you are informed and
knowledgeable about the litigation process and
can participate in making critical decisions.

For detailed advice and information on working
with your lawyer through every stage of a civil
lawsuit, see The Lawsuit Survival Guide, by Jo-
seph Matthews (Nolo).

E. HOW TO USE THIS BOOK

This book is very different from other books writ-
ten for non-lawyers. It does not focus on any single
area of the law or type of legal problem, but serves
as a guide to courtroom self-representation in any
kind of case. Because of the book’s unique nature,
you may find the following comments and sugges-

tions helpful.
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1. If Time Permits, Read Through
the Book in Its Entirety

This book is designed both to increase your overall
understanding of the litigation process and to pro-
vide detailed advice about each stage of trial. Unless
youarealreadyin the midst of trial and need to refer
to a particular chapter immediately, begin prepar-
ing to represent yourself by reading through the
book as a whole. As you become familiar with the
litigation process, you will understand the signifi-
cance of procedures and techniques that may ini-

tially seem peculiar or unnecessary.

LEARNING THE LINGO

There’s no way to avoid it: If you represent your-
self in court, you're going to run into a lot of
unfamiliar legal terminology. This book tries to
translate the most common jargon into plain En-
glish. For quick reference, check the Glossary at
the back of the book. You can find more plain
language definitions in Nolo’s online legal dictio-
nary, available for free at www.nolo.com.

2. Use This Book in Conjunction With
Your Court System’s Rules

This book can guide you through nearly every kind
of trial in every court system (state or federal)
because the litigation process is remarkably uni-
form throughoutall of them. In part, thisis because
federal courts and most state courts share a “com-
mon law” heritage—a way of trying cases that came
over from England and developed along with the
country. And in part, it is because many local
procedures are consistent with national legal codes

(sets of rules and regulations). For example, the
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Federal Rules of Evidence govern the introduction
of evidence in federal court trials. But about 40
states also use the Federal Rules in their trials. And
even those states thathave not formally adopted the
Federal Rules have evidence rules that are remark-
ably similar to them. This means that, for the most
part, trials are conducted in the same way nation-
wide. Because of this basic uniformity, the book
frequently refers you to specific rules that, even if
they differ somewhat from your state’s rules, should
help you understand the basic procedures that will

be followed in your case.

However, this book cannot serve as a complete
guide to all the rules you need to know. For one
thing, the exact rule in your court system may be
somewhat different from the example we give. In
that event, knowing of a specific federal or another
state’srule can help youlocate the rule in your state.
(See Chapter 24 for information on doing your
ownlegal research.) For another, each court system
has procedural rules which, though important,
cannot be covered in this book. For example, local
court rules set time limits for filing various kinds of
documents and page limits on the length of those
documents. Youwill have tolearn and comply with

these local requirements.

Whenever you are concerned about a specific
rule of evidence or procedure, you should always
read your court system’s specific provision. In gen-
eral, the rule books you will need to have handy are
these:

* Your state’s Rules of Evidence. These rules
define the evidence youand youradversaryare
allowed to introduce for a judge or jury to
consider. Evidence rules may be collected in an
Evidence Code or a particular “chapter” or

“title” of your state’s laws, or they may be
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included in a larger collection of laws called

Rules of Civil Procedure.

* Your state’s Rules of Court. These are rules
that set the procedures and deadlines that the
courts in a state must follow. Generally, states
have separate sets of rules for different kinds of
courts. For example, a state may have one set of
rules for its Municipal Courts (courts that try
cases involving limited amounts of money),
another for its Superior Courts (courts that try
cases involving higher amounts of money) and
still others for its Appellate Courts (courts that
review the decisions of Municipal and Superi-
or courts). All the rules may, however, be
published in a single book. Some states also
have separate sets of rules for specialized courts,
such as Family Law Courts, which hear cases
involvingdivorce, child custody and child sup-
port, and Probate Courts, which hear cases

involving wills and trusts.

* Your specific court’s Local Court Rules. These
rules define the rules for a specific courthouse,
and generally allocate business between different
courtrooms, specify where to file documents, set

rules of courtroom behavior and the like.

STATES ORGANIZE THEIR
TRIAL COURTS DIFFERENTLY

Some states have just one kind of trial court,
which hears all sorts of cases. In lllinois, for
example, circuit courts hear all kinds of disputes.
In other states, by contrast, cases that involve
less than a certain dollar amount may be tried in
one type of court (municipal, city or justice court,
for example), while larger cases go to another
type of court (Superior, County, or Circuit Court,
for example).

Books containing all of these rules should be
available in a public law library. You may also want
to purchase these books separately from the Clerk’s
Office (in the courthouse) or from a legal book-
store, so that you can have them close at hand for
reference as you read through this book and go to
court. You can also find most court rules on the
Internet. The information in Chapter 24 will help

you start your search.

A You must follow court rules. Even
though you are not a lawyer, judges will
expectyouto knowand followall court rules. If you
miss a deadline, use the wrong kind of paper or
violate some other rule, you will suffer the conse-

quences even though you are a pro per litigant.

For instance, assume that you want to ask for a
jurytrialand thatyourlocal rule requires ajury trial
request to be made 30 days after the initial plead-
ings are filed. If you miss that deadline, you will not
have a jury trial unless you go through a laborious
process to request an extension of time to file your
demand and the judge is willing to make an excep-

tion (don’t count on it!).

3. Make a Trial Notehook

We strongly recommend that you prepare a trial
notebook. A trial notebook is a series of outlines
covering such matters as what you must prove (or,
ifyou are a Defendant, disprove), the evidence you
haveavailable to prove (or disprove) those matters,
the topics you intend to cover on direct and cross-
examination, a list of the names, addresses and

telephone numbers of your witnesses and the ex-



hibits you plan to introduce into evidence. The
notebook serves as your courtroom manager. You
canrefer to it to make sure that you do not overlook
evidence you planned to offer or an argument you

intended to make.

Asyouread through the chapters describing the
various stages of a trial, you will find specific sec-
tions indicating how to prepare an outline for
inclusion in your trial notebook. Chapter 18 pulls
together suggestions from earlier chapters and de-

scribes how to organize a trial notebook.

F. TRY TO SETTLE YOUR CASE

Over 90% of all lawsuits filed are resolved without
atrial. If you and your adversary can arrive at a fair
resolution without going to trial, you can save
yourself time and money. By showing you how to
prove and disprove legal claims, this book can help
you arrive at a fair resolution of your dispute using

settlement procedures.

There are also many alternatives to trials that
are gaining in popularity. If you become involved
in one or more of them, you can still use this book

to understand and prepare your arguments.

Hereare the typical non-trial situations in which

you may find yourself.

1. Hearings

Depending on the kind of dispute you're facing,
you may find yourself in a hearing rather than a
trial. For example, youw’ll probably have a hearing if
you are seeking an increase or a decrease in spousal

or child support following your divorce or if you
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need to prove how much money you are entitled to
after a Defendant has failed to answer your Com-
plaint. A court hearing is usually a short and nar-
rowly defined proceeding in which you are not
entitled to ajury. A judge conducts the hearingand
makes a ruling. The other party to the dispute may
not even show up. However, thisbook’s advice is as
pertinent to hearings as it is to trials. Many of the
courtroom procedures and rules of evidence are
exactly the same in a hearing as in a trial. And you
still must offer evidence in a way that persuades the

judge or hearing officer to rule in your favor.

2. Arbitration

Arbitration is an alternative to trial that is often
perceived to be quicker and less costly. In arbitra-
tion, a privately agreed-to arbitrator, not a judge,
rules on the case. There is no jury, pre-hearing
procedures are more informal and the arbitrator is
not strictly bound by rules of evidence. Arbitrators
generally charge by either the full or half day; you

and your adversary split the arbitrator’s fee.

If you have a legal dispute, you may well find
yourself involved in an arbitration rather than a
trial. One reason is that in many states, judges have
the power to order you and your adversary to
arbitrate certain kinds of disputes. Or you may
have signed an agreement that provides for binding
arbitration of all disputes arising under the agree-
ment. For example, if you are an investor who
believes a brokerage house violated securities laws
while handling your account, a condominium
owner who has made a Complaint against your
condominium association for unreasonably re-
stricting your right to remodel your unit or a busi-

nessperson who wants to sue for breach of a written
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contract, you may have agreed in writing (in the
broker’sagreement, the condominiumassociation’s
set of rules or the business contract) to arbitrate all

disputes.

Though arbitration proceedings are generally
less formal than trials, most of the principles de-
scribed in this book also apply to arbitration. As in
a trial, you and your adversary present evidence to
the arbitrator through your own testimony and the
testimony of witnesses. Like a judge, an arbitrator
evaluates the credibility and legal significance of
evidence in order to decide whether you win or lose

the case.

Also, because most arbitrators are lawyers, their
actions tend to be strongly influenced by their legal
training. The rules and procedures they follow
generally closely resemble those used by judges in

trials.

>
Q" RESOURCES ON ARBITRATION

Settle It Out of Court: How to Resolve Business and
Personal Disputes Using Mediation, Arbitration and
Negotiation, by Thomas Crowley (John Wiley & Sons),
a comprehensive guide that includes strategies for
selecting arbitrators and mediators.

Alternative Dispute Resolution: Panacea or Anath-
ema, by Harry T. Edwards, 99 Harvard Law Review
668 (1986), an analysis of the advantages and disad-
vantages of arbitration and other dispute resolution
procedures.

Dispute Resolution: Negotiation, Mediation and Other
Processes, by Goldberg et al. (Panel Publishers), a
textbook setting forth arbitration principles and
methods.

3. Mediation

Another popular method of resolving disputes
outside of court is mediation, which is generally
less formal and less costly than arbitration. Media-
tion is a voluntary process in which you meet with
your adversary in the company of a third person,
the mediator. The mediator has no power to im-
pose a solution. The mediator’s role is to facilitate
settlement by clarifying each party’s position, en-
couraging cooperation and suggesting possible so-
lutions. Professional mediators charge for their
services, typically by the hour. Normally, the par-

ties split the mediator’s fee.

Even though mediation is informal, to reach a
successful result, you will need to show your adver-
sary that you have strong evidence to support your
legal position, and that the evidence isadmissible in
court should mediation fail. Otherwise, your ad-
versary may not be willing to settle the case on
terms you think are fair. This book will help you
represent your position effectively during media-

tion.

>
kQI‘ RESOURCES ON MEDIATION

How to Mediate Your Dispute, by Peter Lovenheim
(Nolo).

Mediation: A Comprehensive Guide to Resolving Con-
flicts Without Litigation, by Folberg & Taylor (John
Wiley).

Mediation Processes: Practical Strategies for Resolv-
ing Conflict, by Christopher Moore (John Wiley).

A Student’s Guide to Mediation, by Rogers & Salem
(Matthew Bender).

Using Divorce Mediation: Save Your Money & Your
Sanity, by Katherine E. Stoner (Nolo).


http://www.nolo.com/lawstore/products/product.cfm/ObjectID/E0B45076-373E-4291-8A47B80EA82554C5
http://www.nolo.com/lawstore/products/product.cfm/ObjectID/74871028-6789-4BA4-88B46A9365B44023
http://www.nolo.com/lawstore/products/product.cfm/ObjectID/74871028-6789-4BA4-88B46A9365B44023

4. Negotiation

The most ancient way to settle a dispute is negoti-
ation, in which you sit down with your adversary
and try to resolve your differences. Whether or not
your case goes to trial, you willalmost certainly find
yourself negotiating some or all of the issues that

are important to you.

Against this background, it doesn’t normally
make sense to interpret your adversary’s offer to
“talk settlement” as a sign of weakness. Nor should
you be reluctant to be the one to suggest a negoti-
ated settlement. In fact, judges, arbitrators and
mediators routinely urge adversaries to explore
settlement even if previous attempts have failed.
It’s a wise person who never closes the door to a

reasonable settlement.
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Q" RESOURCES ON NEGOTIATION

Effective Legal Negotiation and Settlement, by Charles
Craver (Matthew Bender).

Effective Approaches to Settlement: A Handbook for
Lawyers and Judges, by Wayne Brazel (Prentice Hall).

Getting to Yes: Negotiating Agreement Without Giving
In, by Roger Fisher and William Ury (Houghton Mifflin)
(the Bible on positional bargaining).

Joy of Settlement: The Family Lawyer's Guide to
Effective Negotiation and Settlement Strategies, by
Gregg Herman, ed. (ABA). B
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epresenting yourself in court can be like
traveling to a different country. Court-
rooms, like nations, have unique rules
and customs and even a somewhat different lan-
guage. Just as with traveling, a successful court-
room experience depends on knowing where you
want to go, what the rules are during your journey
and what to expect when you get to your destina-

tion.

If you think of this book as your access guide to
trial, this chapter is the part that explains the duties
and functions of various people you are likely to
encounter, the “lay of the land,” customs and eti-

quette of the natives and tips for dealing with them.

A. AN OVERVIEW OF
DIFFERENT COURTS

Federal courts decide cases involving federal laws
or the U.S. Constitution, and cases where the par-
ties are from different states and the amount of
money in dispute is more than $75,000. In the
federal system, there are three levels of courts:

+ District courts, where most trials occur

+ Courts of Appeal, which hear appeals from the

district courts, and

+ The United States Supreme Court (the highest
of the federal courts), which hears appealsina

few cases of its choosing.

There are also some specialized courts within
the federal court system, such as tax and bankrupt-

Cy courts.

State courts decide all the matters that are not
covered in federal courts. State courts handle dis-

putes involving state constitutions and state laws

covering a wide variety of subjects, such as con-
tracts, personal injuries and family law. In some
situations, either a state or a federal court can hear

a case.

State court systems have a variety of different
names for their courts. Many (but not all) states
have two or more kinds of trial courts. The lowest
level courts are often called small claims, munici-
pal, city, justice or traffic court—all of which have
fairly tightlimits on the types of cases they can hear.
The nextlevel of trial courts typically handles larger
civil cases, serious criminal cases and most divorce
and other domestic cases. In addition, some states
have specialized courts that handle only very spe-
cialized types of cases, such as juvenile or probate;

these may be divisions of the general trial court.

The nextlevel of court, in most states, is the court

of appeal, which can review trial court decisions.
And last is the highest state court, often called the
supreme court (in New York, called the Appellate
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Division). State supreme courts, like the U.S. Su-
preme Court, generally choose which cases they
will hear from among the many requests they re-
ceive. They choose cases that deal with important
legal issues, such as those that affect large numbers
of people, those that deal with new or conflicted
areas of law and those that test the constitutionality

of laws.

To appeal a case means to go to an appellate
court and ask that it review and overturn the lower
court’sdecision. Usually, you canappeal onlyifyou
think the trial court made a mistake about the law
that affected the outcome of your case. You cannot
appeal just because you don’t thinkajudge orajury
made the correct decision. A trial court is often
called the “finder of fact,” and an appellate court

almost always has to accept the trial court’s factual

conclusions as true. (See Chapter 20 for more on

appeals.)

S
q‘ RESOURCES ON COURTS

For more information, you may want to look at a book
onthe United States legal system, such as Lawandthe
Courts: A Handbook about United States Law and
Procedures, by the American Bar Association Public
Education Division (ABA).

B. ATYPICAL COURTHOUSE

Before looking inside a courtroom, let’s consider
the courthouse as a whole. A courthouse is, in
essence, a public office building for judges and their
support personnel. Different courtsare often locat-
ed in different buildings; for example, the criminal
court may be in a different building than the civil

court.
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Inside the main entrance to a courthouse, you
will often find a directory thatlists particular court-
rooms or offices. To locate the room you need,
however, you may have to ask a guard, since court-
house directories tend not to be user-friendly. They
may, for example, refer to courtrooms as “depart-
ments.” They usually don’tlist helpful information
such as where you must go to file legal papers or get
information, and they often don’t say where places
like the cafeteria or law library are located. Court
personnel assume that lawyers—the courthouse’s

main clientele—know such things already.

BEEFED-UP SECURITY

As you enter some courthouses or courtrooms,
especially in larger metropolitan communities,
you may have to pass through a metal detector.
Like airports, courthouses are now concerned
about people bringing weapons into the buildings.
There may also be a guard on duty.

You may feel a little lost or intimidated, espe-
ciallyonyour first trip to court. The corridors—full
of busy lawyers dragging huge briefcases,
jurors roaming in bunches and the occasional
armed guard standing by—can be rather imposing.
It may help to know that you are not the only one
who feels out of place. Since little effort is expended
to orient the newcomer, new lawyers often get lost
too. Of course, thislack of even minimal hospitality

tends to hit pro pers a bit harder.

It may help to remember the foreign country
analogy; think of this as a very strange land where
the people have a different culture and language.
Learn their ways by putting aside any shyness you
feel and asking for help as soon as youneedit. If you
don’tget understandable answers, just keep asking.
The courthouse is a public building, supported by
your tax dollars; you have the right not only to be

there butalso to ask as many questions as you want.

Try not to get frustrated or angry. At times,
court personnel can appear hostile even when they
don’t mean to be, simply because they are busy and
usually overworked. Also, too often they assume
that everyone who appears in court is experienced,
and they don’t take the little bit of extra time
necessary to orient pro pers. With some patience,
youwilllearn your way around the courthouse, and
soon enough you may look so much like you know
where youare going that people start asking you for
help!

1. The Clerk’s Office

One of the most important offices in the court-
house is the Clerk’s Office. It’s often located on the
first or main floor. Typically, the Clerk’s Office is
where documents relating to all the cases pending
or decided in a courthouse are filed and stored. If
one building houses two or more courts, such as
small claims court and civil court or federal district
courtand bankruptcy court, each court will have its
own Clerk’s Office. That’s because each court has
itsown filingandrecord-keeping procedure. You’ll
have to locate the Clerk’s Office for the court hear-

ing your case.
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Don’t confuse the Clerk’s Office and a

A judge’s clerk. Each judge (or courtroom)
usually hasan assistant called a clerk. And that clerk
may even have an office. But that is not the same as
the central Clerk’s Office in the courthouse, where
documentsare filed and stored. You will likely have
to consult both the general Clerk’s Office and your
judge’s clerk, as your case progresses. The duties of
ajudge’s courtroom clerk are discussed in Section
C, below.

WAITING IN LINE AT THE CLERK’S OFFICE

At many Clerk’s Offices, as at the Post Office or
bank, you’ll probably file papers and talk to clerks
over a counter or through a window. And, also as
at the Post Office, there may be bureaucratic
details like rigid hours and different windows for
different services. For example, even if you've
been waiting patiently in line, the Clerk’s Office
may close at lunch time, or you may belatedly
learn that you waited in the criminal instead of the
civil clerk’s line. To avoid such problems, call
ahead for information about hours and the spe-
cific procedures you must follow to file papers for
your civil case.

Once you get to the front of the line, rule one is to
be polite. The Clerk’s Office personnel can help or
hinder you, so it pays to try to get them on your
side. Understand, however, that some clerks are
prejudiced against pro pers. (A few even post
signs warning you not to ask questions because
they don’t practice law.) So if you run into some-
one who is hostile, you must remain firm and not
become intimidated. You are entitled to the proce-
dural information you need, provided in language
that you can understand. If you don’t get it, ask to
see the supervising clerk.

You will need to go to the Clerk’s Office when
you file legal papers for your case. You may also
deal with the Clerk’s Office to check court rulesand
procedures throughout your case. For example,
you will go to the Clerk’s Office if you need to file
documents such as a pretrial motion (a request for
a court order, discussed in Chapter 7) or to get a
subpoena (a court order to appear in court). You
can also review documents in the court file, a
master file that typically includes all documents
filed by you or your opponent, or issued by the
judge.

2. The Law Library

Many courthouses contain law libraries that are
open to the public. The first day you go to the
courthouse, it may be a good idea to locate the law
library, find out its hours and walk through to take
a look. You will learn more about using the law
library in Chapter 24, but the more comfortable

you are there, the easier it will be to use.

Often, several courthouses rely on one central
library, and a few states don’t provide courthouse
libraries at all. If you need to consult some legal
research materials and your courthouse doesn’t
haveapubliclawlibrary, ask someoneat the Clerk’s
Office or an attorney you pass in the hallway where
the nearest public law library is located. It may, for

example, be at a nearby law school.

3. Courtrooms

The most important part of the courthouse is its
courtrooms. We’ll explore the inside of a typical
courtroom in detail in Section D, below, but first a
few words about the outside. Judges usually have

their own regular courtrooms where they hold
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trials and other public hearings, and the judge’s
name and a number are usually posted on or next

to the courtroom door.

Most courts prepare a calendar each day, listing
the scheduled court hearings, and post it on or near
the front door of the courtroom. And calendars for
all courtrooms are usually posted in the Clerk’s
Office. Since a judge may be assigned to different
courtrooms on different days or other calendaring
changes may occur, it is good practice to verify the
time and place of your court hearing both at the

Clerk’s Office and at the courtroom.

Q A courtroom by another name is still a

courtroom. The word “courtroom” may
not appear on either posted calendars or the court-
room doors. Some courts use other words, such as
“department.” For example, you may see a sign like
this outside a courtroom: DEPARTMENT 1 -
JUDGE SUZANNE KAY.

Almost all trials are public, so unless there is a
sign to the contrary, it’s fine to walk into a court-
room, sit in the spectator section and observe.
Always enter quietly so as not to disturb ongoing

court proceedings.

4. Other Offices

Courthouses contain offices for court personnel,
from judges to secretaries. They may also house the
offices of local officials, such as the city or county
attorneyand public defender, and law enforcement
officers, such as the sheriff or marshal. Courthous-
es sometimes contain office space for legal newspa-

pers (newspapers that feature articles about cur-

rent cases and advertisements for lawyers, legal
secretaries, court reporters and other legal servic-
es). You may not need to deal with any of these

offices personally.

Don’t forget to eat. It’s hard to function

Q on an empty stomach, so you may want to
ask if the courthouse has a snack bar or cafeteria.
Many do, but the location is often so obscure that

you wouldn’t find it on your own.

C. THE COURTROOM PLAYERS

You need to know the identities and roles of typical
courtroom players, if only to know whom to ap-

proach for advice when you have questions.

1. The Judge

The judge is the man or woman, usually wearing
a black robe, who sits on a raised platform at the
front of the courtroom and presides over pretrial
hearings and trials. As their principal duties,

judges:

+ conduct hearings and make rulings on pre-

trial motions and discovery disputes

« preside over pre-trial conferences and facili-

tate settlement conferences

+ control the trial of your case, subject to legal

rules of evidence and procedure

+ make legal rulings, such as deciding whether a
particular piece of evidence can be presented
in court or whether it must be excluded (not

considered in evaluating the case)
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» decide who wins and loses, and how much the
loser must pay in damages when there is no

jury, and

+ instruct the jury as to the law it must follow in

rendering its verdict in jury trials.

Q A judge by any other name is still a
judge. The words “court,” “bench,” “mag-

» «

istrate,” “commissioner” and “justice” are some-
times interchanged with the word “judge.” (“Jus-
tice” typically refers to a judge on the highest ap-
peals court in a state or in the United States Su-
preme Court.) Soifthejudge asks youto “approach
the bench,” that means the judge wants you to step
up close so she can talk to you and your opponent
privately. You'll refer to the judge as “Your Honor”
or “the court.” For example, you might say, “I ask
that the court [meaning the judge] instruct Ms.
Loretta Charles, a witness the Defendant intends to
have testify later on today, to leave the courtroom

immediately.”

Some judges hear criminal matters, others con-
duct only civil (non-criminal) proceedings, still
others hear only cases involving juveniles. Judges’
powers depend on the courts in which they preside.
For instance, judges in small claims courts usually
have power only to grant a limited sum of money
damages, often between $2,500 and $5,000.

Judges in appeals courts do not conduct trials at
all, but review decisions of trial courts. (See Chap-
ter 20 for more on appeals.) In large communities,
where there are many judges, some judges may
conduct hearings on pretrial concerns but not the
trials themselves. (See Chapter 7.) It follows that a

different judge may be assigned to your case during
different parts of the litigation process. For exam-
ple, onejudge mayrule on your opponent’s pretrial
motion to dismiss the case, another may conduct
settlement negotiations, and still another may pre-

side over the trial.

Cases are also sometimes decided by someone
known as a “judge pro tem” (short for the Latin,
“judge pro tempore”). Generally, ajudge pro tem s
a practicing lawyer who is appointed to serve as a
temporary judge. You almost always have a right
not to accept a judge pro tem and to insist on a
regular judge. However, if you exercise this right,
your case may be delayed. If you agree to have your
case heard by a judge pro tem, the pro tem has all
the powers of a regularly appointed judge.

In some courtrooms, the judge is called a com-
missioner or magistrate. A commissioner or mag-
istrate, typically an employee of the court system, is
appointed to act as a judge and hear cases relating
to a particular subject matter or in a particular
court, such as city, municipal, small claims or traf-
fic court. U.S. Magistrates are appointed by judges

of federal district courts (federal trial courts); they
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hear pretrial matters in civil and criminal cases and
conduct some trials. Sometimes, the magistrate
will hear a case (if the parties agree) and make a
recommendation to the district court for a partic-
ular ruling; the district court judge must approve

and sign the actual court order.

2. The Judge’s Court Clerk

The judge’s clerk (also called the court clerk or the
judge’s court clerk) isa member of the court clerk’s
staff who works for a particular judge. The judge’s
clerk has many duties, including preparing and
maintaining the judge’s calendar (often called the
docket), which, like an appointment calendar, lists
the datesand times for trials and other matters. The
judge’s clerk normally sits at a desk in front of the
judge’s bench. Either the clerk or the bailiff (see
Section 4, below) will check you in when you arrive

in the courtroom.

The judge’s clerk also retrieves case files, which
are maintained and stored in the main Clerk’s
Office. Your case file consists of the papers, briefs,
pleadings and other documents relating to your
case that have been filed—that is, delivered to the
court’s custody to be stored as permanent public

records.

During trial, the judge’s clerk keeps custody of
exhibits, administers oaths to witnesses, jurors and
interpreters, and generally helps the judge move
cases along. If there are papers you must present to
the judge during a court proceeding, you may be
directed to hand them to the court clerk (or some-
times the bailiff), who will then pass them on to the

judgeor file themin the court file. For example, you

may need to show the clerk a copy of a subpoena

that you served on a witness who did not appear.

When ajudge makesa final decision or issues an
interim order (a decision on an issue that arises
before the close of the case), the judge’s clerk typi-
cally prepares the order for the judge to sign, al-
though some judges ask attorneys or pro pers to

prepare the orders.

GETTING ADVICE FROM CLERKS

Generally, you are not supposed to discuss the
merits of your case with any court personnel
without the other side present (this is called an “ex
parte” contact). And clerks cannot give legal ad-
vice. However, you may ask commonplace pro-
cedural questions of the judge’s clerk or law clerk,
such as how you might get an extension (continu-
ance) for a court deadline you will not be able to
meet. The judge’s clerks (both the court clerk and
law clerk) can also be a very valuable resource for
routine questions about local court rules and
special procedures unique to your judge. For
example, a judge may want an extra copy (called
a courtesy copy) of pleadings you file with the
main Clerk’s Office to be sent directly to her
courtroom.

If you are concerned that your question may be
improper, try explaining the general idea of what
you want to ask before you proceed with the full
question. The most important thing to remember
is to be especially polite to the judge’s clerk and
law clerk. They work with the judge on a daily
basis, and they will not hesitate to tell the judge
when someone has been rude to them.
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3. Law Clerks

Many judges, especially in federal and higher level
state courts, have law clerks. Law clerks are often
recent law school graduates. To assist their judge,

law clerks:

+ research the legal issues presented by the

parties

« assist the judge with legal questions that arise

before and sometimes during trials, and

+ help draft the written orders or opinions judg-

es sometimes produce to explain their rulings.

4. The Bailiff

The bailiff, often classified as a peace officer and
commonly uniformed and armed, is an official of

the court. As part of a wide range of duties, the
bailiff

» maintains order and decorum in the court-
room—for example, by removing disruptive

spectators from the courtroom
« takes charge of juries

+ escorts witnesses into and out of the court-

room, and

+ hands exhibits to witnesses who are testifying,

unless the court clerk does this.

5. The Court Reporter

In most courts, a person called a court reporter
records every word that is said during any official
(ontherecord) proceeding in the courtroom. Dur-
ing the proceeding, the reporter will read back

testimony of a witness or a statement by a lawyer or

pro per, upon request of the judge. If you want
something read back for your own or the jury’s
benefit, you must ask the judge for permission to

have the court reporter read it back.

In a few courts, such as small claims and some
lower-level state trial courts, a court reporter is
used only if the parties request one. And some
courts now record proceedings with tape record-
ers. Someone (often a clerk) still runs the tape
recorder, so that statements can be played back at

the judge’s request.

Speak clearly for court reporters and

Q taperecorders. Whenyou’rein court, stand
tall and speak up so that a tape recorder or court
reporter can correctly record your statements. Speak
directly into the microphone if one is provided.
Have your witnesses speak up too. And avoid inter-
rupting, except when it is essential, such as when
you need to make objections. (See Chapter 17.) It’s
difficult for a court reporter, and sometimes for a
judge or jury, to sort out what’s said when two or

more people talk at once.

Court reporters will prepare a transcript book-
let of what was said at a particular court session,
upon the request of a party or the judge. It is often
necessary to get a transcript if you plan to appeal.
(See Chapter 20.) Court reporters typically charge
by the page to prepare transcripts. Depending on
the length of the hearing, they can be costly—
several hundred dollars for justa few hours of court

time.
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6. Interpreters

Interpreters translate for witnesses and parties who
have difficulty speaking or understanding English.
Interpreters are sworn to interpret accurately. Par-
ties typically pay for interpreters in civil cases—a
one-day trial may cost between $150 and $300 for
a common language such as Spanish, and as much
as three or four times that for a less common
language. In most cases you cannot bring in just
anyone (such as a friend or relative), even if that
person would be well qualified to interpret. So, if
you or a witness need an interpreter, ask the Clerk’s
Office, your judge’s court clerk or your legal coach

how to arrange for a court-certified interpreter.

7. Jurors

Jurors evaluate evidence and render verdicts in
both criminal and civil cases. They are drawn from
the area in which the court is located. Typically
called to be available for a couple of weeks at a time,
potential jurors may never actually serve on a trial
either because they are never needed or because the

judge or a party dismisses them.

When jurors do serve on civil trials, their job is
to decide whether claims are factually valid and, if
money is awarded, how much the winning party
should receive. In limited situations, judges can
overturn a jury’s verdict or modify the amount of

damages the jury awarded. (See Chapter 20.)

In typical civil jury trials, there are between 6
and 12 jurors and a few alternates, in case a juror
gets sick or is unable to finish the trial. In contrast
to criminal cases, which often require a unanimous
jury, most states allow civil cases to be decided

when three-fourths of the jurors agree.

2/11

Many cases do not come before juries; they are
handled byjudgesalone. Inafewsituations, youare
not allowed a jury; for example, judges handle
many family law, bankruptcy and pre-trial matters.
For some types of cases in which a jury trial is an
option, neither you nor your adversary will want a
jury. (See Chapter 10 for tips on deciding whether

to try your case before a jury.)

8. Parties

Parties are the people or organizations (such as
businesses or nonprofit groups) in whose names a
caseisbrought (usually called Plaintiffs) or defend-
ed (usually called Defendants). Cases can involve
multiple Defendants and sometimes multiple Plain-
tiffs. Asa pro per (sometimes called pro se), you are

a party who is representing yourself.

9. Witnesses

Two kinds of witnesses may appear at a trial: ordi-

nary witnesses and expert witnesses.

a. Ordinary Witnesses

Witnesses testify under oath to information they
know through personal knowledge. In the lan-
guage of the courtroom, they may testify only to
things they have perceived with their own senses,
meaning what they have personally seen, heard,
smelled, tasted or touched. For example, abystand-
erata car accident may come into court and, when
asked what she saw, say, “I saw the red car go
through the stop sign and hit the blue car.” Howev-
er, if the owner of the blue car went home after the
accident and told his neighbor (who did not wit-
ness the accident) all about it, the neighbor could
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not testify about how the accident actually oc-
curred. The reason is that the neighbor did not

perceive the accident.

Except for reimbursement of the costs of com-
ing to court (a limited allowance for things like
mileage to and from the courthouse), ordinary
witnesses cannot be paid to testify. You can obtain
a subpoena (court order) to compel a witness to
come to court and testify, but typically only if the
witness lives or works relatively near the court-
house—in some courts, within 100 miles. (For

more details on subpoenas, see Chapter 12.)

b. Expert Witnesses

After a judge rules that a witness is qualified as an
expert, that person can testify based on her special
knowledge or training. Experts are not just medical
doctors or rocket scientists, but also people such as
auto mechanics, building contractors and comput-

€r programimers.

Experts can testify under oath about what they
have personally seen or heard (like ordinary wit-

nesses). More commonly experts give their opin-

ionsabout what conclusions should be drawn from

testimony given by non-expert witnesses.

Unlike other witnesses, experts almost always
are paid for the time they spend preparing for and
giving testimony, and are reimbursed the costs of
coming to court. (See Chapter 19 for more on

expert witnesses.)

10. Attorneys

Attorneys—also called counsel, counselors or law-
yers—speak and act on behalf of parties. Attorneys
generally handle most aspects of a case for the
parties they represent. For example, during trial

attorneys may:

+ question witnesses to bring out testimony that
helps the client’s case or refutes the opposing

party’s evidence (see Chapters 12 and 13)

+ object to improper testimony, exhibits or ar-
guments of the opposing party (see Chapter
17), and

+ argueto thejudge orjury how the factsand law
show that her client should win the case (see
Chapter 14).

Attorneysalso perform many out-of-court func-
tions, such as conducting legal research, advising
clients on strategy, drafting legal documents and
negotiating settlements on behalf of their clients.
Attorneys also sign and arrange for documents to
be filed with the court and served (delivered) to the

other party and witnesses on behalf of their clients.

In some courts, attorneys may be asked to draft
court orders after a judge has made a ruling. This
may be the judge’s final decision or an interim
decision, such as a ruling to exclude a certain

document from being admitted into evidence.
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As a party representing yourself, you will per-
form many of the functions that a lawyer does for
a client. If your opponent is represented by a law-
yer, you are expected to deal with the lawyer and
not directly with your adversary. This means you
should make phone calls to the attorney, not your
opponent, and when you serve legal papers on your
opponent, you should deliver them to the attorney.
However, since you aren’t a lawyer (who is forbid-
den by ethical rules from directly contacting some-
one represented by an attorney), there may be an
exceptional situation where, ifthe opportunityaris-
es, you will want to bypass the lawyer and talk to
your opponent directly, perhaps in an effort to

settle the case.

You should also be aware, in case you are con-
cerned that your opponent is not getting informa-
tion from his lawyer, that another rule of profes-
sional conduct requires lawyers to communicate
certain important information to their clients. For
example, if you make an offer of settlement to the
attorney, she must communicate it to her client,
even if she thinks it’s a bad proposal (see Chapter 6

on settlement).

Even when you represent yourself in court, you
may want to hirealawyerasa coach to help youfind
the applicable law and advise you on particular
questions as your case progresses. (See Chapter 23

for more on legal coaches.)

11. Spectators

Most court proceedings are open to the public, so
family members, friends and even total strangers
may watch hearings and trials. You may find it

helpful to enlist supportive friends to come to court
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with you and perhaps assist by carrying things and

taking notes for you.

Spectators must usually sit in the back of the
courtroom behind what is called “the bar”—actu-
ally a small fence or gate—that divides the area
immediately surrounding the judge and jury from
the rest of the room. In some courts, and especially
in cases of spousal battering or sexual harassment,
judges may grant permission for non-lawyer sup-
porters to sit next to you at counsel table (the place
at the front of the courtroom where lawyers and
pro pers sit while presenting their cases, discussed
in Section D, below), to provide moral (though
usually notverbal) support. If thisis something you
feel will help you present your case more effectively,

ask the judge for permission.

D. THE COURTROOM AND ITS
PHYSICAL LAYOUT

Even though as a pro per you are not expected to
perfectly understand court rules and legal princi-
ples, you’ll want to know where you should sit and
stand and where everyone else belongs when you go
to court. The more familiar you are with the lay of
the land, the more easily you will find your way
around—and the more confident you willlookand

feel doing so. Here is a typical courtroom layout.

1. Spectator Area

The spectator area is usually in the back of the
courtroom, often separated from the rest of the
courtroom by a bar or low partition. Members of

the publicsitin thisarea, as will you if you go to visit
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a courtroom. After checking in with the clerk,
attorneys, parties and witnesses usually stay in this
area until the names of their cases are called (an-

nounced) by the judge or clerk.

2. Jury Box

The jury box is where jurors sit during the jury
selectionand throughouttrial. Traditionallyitseats
12 jurors, although many states now use smaller
juries in civil actions. The jury box area remains
empty when there is no jury or the jury is out of the

courtroom.

3. Jury Room

Thejuryroomisseparate from and often behind or
adjacent to the courtroom itself. During jury trials,
this is where jurors go to evaluate the evidence,

deliberate and decide what their verdict will be.

4. Witness Box

This box-like area, also called the witness stand or
just the stand, is located to the left or the right of the
judge’s bench, on the same side of the courtroom as
the jury box. Witnesses sit here when they testify.
Before they are asked to testify, witnesses either sit
in the spectator area or wait in the corridor outside
the courtroom (if the judge has excluded them

until they are called to the stand).

It is fairly routine for witnesses to be excluded
(kept out of the courtroom until it is their turn to
testify) so that their testimony is not influenced by
what other witnesses say, but you may have to ask
the judge to direct the witness to wait outside. Let

your witnesses know ahead of time that they may be

excluded so that they won’t feel the judge is biased
against them if he asks them to leave. You might
suggest that they bring a book to read while they

wait.

5. Judge’s Bench

The judge’s bench is the raised wooden desk or
podium at the front of the courtroom where the
judge sits. No attorneys or parties may go near the
bench except upon the judge’s request or by asking
the court (the judge) for permission to approach
the bench. During a jury trial, it’s fairly common
for the judge or a lawyer or pro per to request a
short meeting at the bench (sometimes referred to
as a sidebar conference) to discuss some point out

of the jury’s hearing.

6. Judge’s Chambers

The judge’s chambers are his or her private office,
often a room adjacent to or behind the courtroom.
Judges may ask you to have a conference in cham-
bers during a trial or other proceeding, if they want
to go “off the record” and have a quiet place to
confer. Judges use such conferences for various
reasons—for example, to admonish one or both
sides for inappropriate conduct in a jury trial or to
urge one or both sides to settle. (See Chapter 6 for

more on settlement conferences.)

If you are asked to go into chambers and are
uncomfortable with whatever is said, you may re-
quest that the conferencebe put on therecord. That
means the court reporter will come in, or you will
all go back into the courtroom, so the reporter can

record what is said.
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7. Clerk’s Area

The court clerk usually sits on the side of the judge’s
bench opposite from the witness box. The clerk is

often present during the court’s proceedings.

8. Counsel Table

This area, which includes a table or two, chairs and
sometimes a podium and microphone, is where
attorneys and parties sit during trials and hearings
on their cases. In most courtrooms, you make
arguments and question witnesses while standing
atthe podium or microphone, though some judges
may allow you to remain at the counsel table or

stand closer to the witnesses.

You’'ll take your place at counsel table when
your case is called. If the counsel tables are labeled
for Plaintiff or Defendant, sit at the appropriate
table. If they are not, the Plaintiff usually sits on the
side that is closer to the jury box.

9. The Well

The well is the space between the counsel table and
the judge’s bench. The court clerk and the court
reporter may sit in the well area. Don’t go into the
well area, unless the courtroom is so small or the
architecture is such thatyou must pass throughitto

take your seat at the counsel table.

E. COURTROOM RULES, CUSTOMS
AND ETIQUETTE

Representing yourself, you may feel a bit insecure,
especially before you have had a chance to observe

other courtroom sessions. This is normal. You are

not trained and experienced in conducting trials,
and you may have been treated with hostility or
heard stories about other pro pers being treated

that way.

Again, just as if you were traveling to a distant
land, you will have a more pleasant and productive
trip if you follow local customs (in this case court-
room etiquette) and are as polite as possible. This

section explains some of those customs.

1. Dress in a Business-like Manner

Generally, in court you should dress as if you were
goingtoajob interview or a professional job—suits
for men and suits or dresses for women. Better to
overdress than to underdress. Federal courts tend

to be more formal than state courts.

In lower courts, such as traffic, municipal or
justice courts, however, it’s appropriate to dress as
you normally dress for your work—particularly if
you come to court directly from your job. For
example, if you are a contractor, dancer or security
guard, and are coming from work, you don’t need

to change into a suit.

2. Be Courteous to Everyone,
Especially Court Personnel

Of course, it’s always good to be courteous to
others. But it’s particularly important in court,
where you are likely to need a bit of helpful advice
from time to time. You may also need small favors,
suchasafive-minute recess or for the clerk to notify
you if your case is called and you need to be out of
the courtroom for a minute to use the rest room or
make a phone call. And you will have questions—

even the most experienced attorneys do—such as
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how to label exhibits or file legal papers. Court
personnel are much more apt to grant your re-
quests and help you out if you are polite. It’s as

simple as that.

3. Check in When You Enter
the Courtroom

When you enter the courtroom, check in with the
court clerk. Give your name and case number, ask
if the court is on schedule and when the clerk
believes your case will be called (heard by the
judge). If court is in session when you enter the
room, wait until the judge takes a break or pauses
long enough after a proceeding is finished that you
candiscreetly hand the clerk a note with your name

and case number, saying you want to check in.

4. Stay Close Until Your
Case Is Called

Clerks usually have a good handle on the judge’s
schedule, but sometimes things go faster than an-
ticipated because other partiesaren’tready oracase
is settled at the last minute. Or the judge may call
cases out of order. Also, some courts schedule
hearings in blocks, so that several matters are all set
for the same time. In these courts, judges often take
the routine or quick matters first and the cases or
hearings they feel will take up more time after all the
routine items are finished. Sometimes, judges put
cases on “first call” or “second call,” meaning ear-
lier or later in the time block, and the lawyers or pro
pers can request that their case be heard earlier or

later depending on their schedules.
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For all these reasons, if you need to leave the
courtroom, even for a minute, it’s best to let the
clerk know where you are in case the judge is ready
for your case sooner than expected. Just like the

train, sometimes the judge won’t wait.

When the judge is ready to hear your case, the
clerk or the judge will call out your name and the
names of the other parties in your case. You will
stand and say that you are present and ready to
proceed. When the judge or clerk motions for you
or tells you to come forward, you will take your seat

at the counsel table.

MASTER CALENDAR SYSTEMS

In some courts, the first judge you are assigned to
go see is not the judge who will be presiding over
your trial, but the master calendar judge. The
master calendar judge is a bit like a tour organizer
who takes bunch of tourists into one central office
first and then assigns them to particular tour
guides according to what sights they will see,
whatlanguage they speak or how big the groupiis.
The master calendar judge evaluates a whole
slew of cases to determine how long they will take
and how complicated they will be. She sometimes
tries to help the parties with settlement negotia-
tions. Then, based on the cases and on availabil-
ity of particular courtrooms, the master calendar
judge assigns those cases that are ready for trial
out to other courtrooms.

In assigning the case, the judge might say some-
thing like, “Nolo v. Klotchman to Department 2,
trailing.” This means your case will be heard by
the judge in Courtroom 2, but that it will trail
(follow) one or more other cases. The Clerk’s
Office should be able to tell you if your court uses
amaster calendar system and, if so, how it works.
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5. Speak Respectfully to the Judge

As a general rule, you should always stand when
addressing the judge. Only if you see that attorneys
routinely talk to the judge while seated at the coun-
sel table, as is the practice in some state courts,
should you sit while you speak to the judge. Even
then, it might be worth showing the courtesy of
standing until the judge says you may be seated. If
you are unable to stand for medical reasons, tell the

judge that at the outset of the proceedings.

Always call the judge “Your Honor” when you
speak to him or her. Do not say “Sir” and especially
not “Ma’am.” In court, by long-running tradition,
“Your Honor” is the neutral, respectful term used
by all. You are not giving up your democratic

dignity by using it.

6. Don’t Speak Directly to
Opposing Counsel

When your case is being heard, always address the
opposing attorney or pro per through the judge,
not directly. For example, say, “Your Honor, this
morning Ms. Ellis stated here in court that she
would not be calling any other witnesses. Now she
has stated that she intends to call two additional
witnesses. I ask that they not be allowed to testify.”
Do not turn to Ms. Ellis directly and say, “You said

you wouldn’t call any other witnesses.”

Always address or refer to attorneys, parties and
witnesses by last names—for example, Mr. Neus-
tadt or Ms. Doherty. Evenifyou have talked aloton
the phone and the person has told you to call him
by his first name, use last names in court. This

maintains the formal, respectful courtroom tone.

7. Find Out About Special Procedures

All judges follow the same broad procedural rules
discussed in this book. Nevertheless, some judges
have their own preferences as to detail, and if you
can learn these, you will be well served. One good
way to start is by watching your judge in action
before your day in court; another is by talking with
the clerk or a lawyer who has appeared before your
judge. (For more information on researching your

judge’s background and style, see Chapter 10.)

8. Don’t Speak to the Judge About
the Case Without Opposing
Counsel Present

Legal rules prevent ex parte (one-sided) contacts
with thejudge. Youwouldn’t want the other lawyer
to talk to the judge out of your presence; you should
follow the same rules. Normally, if a judge or one
party suggests a meeting either at the judge’s bench
(sometimes called a sidebar conference) or in the
judge’s chambers (office), both sides must be rep-
resented. Sometimes it will be up to you to help
arrange a mutually convenient time for such a

meeting.

9. Never Speak to Jurors About the
Case Before the Verdict

Ifyouare conductingajury trial and happen to pass
one of the jurors in your case in the hallway, a nod,
smile or “hello” is permissible. But do not enter
into any discussion with a juror or comment on

your case within earshot of a juror.
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10. Be Discreet

Do not discuss your case with witnesses, family
members or anyone else in any public place where
you can be overheard, such as the elevators, rest-
rooms or cafeteria. The lawyer for your opponentis
likely to know many people in the courthouse, and

your words may quickly be passed along.

11. Ask for Help If You Are
Treated Badly

Once a trial starts, it is normally too late to request
a different judge. (See Chapter 10 for information
on challenging a judge before trial.) This does not
mean, however, that you are helpless if you are
treated in a demeaning or hostile way. For example,
if you ask a simple question and are given a stern
lecture that only idiots appear in court as pro pers
and that you should immediately hire a lawyer, it’s
pretty clear that you are facing a steep uphill battle.

However, you can

+ ask to speak to the judge privately. If the judge
agrees, tell her that you are doing your best to
follow the rules and point out politely that you
have the right to represent yourself and be
treated respectfully.
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+ write a letter to the presiding judge (head or
chief judge) of the court. The Clerk’s Office
can tell you who this is. Describe the specific
instances in which you feel you were treated
unfairly and ask that another judge be assigned

to your case.

« fileawritten complaint with a state agency that
has the power to discipline judges. Most states
have such an agency—it may be called the
“Commission on Judicial Performance” or
something similar. Such agencies have the
power to investigate complaints against judges
and even to remove them from the bench for
serious or repeated violations of rules and

judicial decorum.

- ifall else fails, consider filing a written motion
with the court requesting a mistrial, disquali-
fying the judge on the grounds that the judge’s
bias (prejudice) against pro pers is making it

impossible for you to have a full and fair trial.

If the judge’s clerks or law clerks treat you un-
fairly or rudely, follow similar guidelines. First try
speaking with them in a polite but firm way. If they
do not improve, write a note to the judge (or
presiding judge if you don’t get anywhere with
your judge) about the problems. H
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Imost nobody wants to go to court.

People usually attempt to resolve dis-

putes out of court, informally, before fil-
ing a lawsuit. For example, if someone owes you
money from a contract, you will most likely ask the
person for the money before suing. If your request
is denied, you may try another phone call, a written
request for payment (called a demand letter) or
perhaps a face-to-face negotiation session. Assum-
ing enough money is at stake, your next step might
be to show you mean business by hiring a lawyer to
call or to write on your behalf. If you still haven’t
gotten paid, you might suggest a formal mediation
orarbitration proceeding. (See Chapters 1 and 6 for
more on these out-of-court processes, called alter-

native dispute resolution or ADR).

Eventually, however, if the person who owes
you money continues to refuse to pay, you have a
choice to make: you can either bring a lawsuit or

write off the money.

CE Can you sue? These days, many com-
panies, such as banks, realtors and insur-

ance companies, include mandatory arbitration or
mediation clauses in the contracts you sign to do
business with them. These provisions require you
to resolve any dispute you have with the company
through one of these out-of-court dispute resolu-

tion methods; you cannot bring a lawsuit in court.

This chapter describes the process by which
lawsuits typically get underway. The most impor-
tant rules that come into play at this preliminary
stage concern how long Plaintiffs have to file a

lawsuit (statutes of limitation) and which court has

power to hear a case (jurisdiction). Next, Plaintiffs
and Defendants set the stage for trial by filing
“pleadings” (documents asserting and contesting
legal claims). A Plaintiff’s initial pleading is usual-
ly called a “Complaint.” A Complaint asserts one
or more legal claims against a Defendant and asks
a court to take some action—to award money
damages, for example. A Defendant’s initial plead-
ingisoften called an “Answer.” An Answer disputes
either all or key portions of a Complaint. In an
Answer, a Defendant may also ask for legal relief
against the Plaintiff (money damages, for example)

or even against a third party.

Many years ago, pleading rules were extremely
technical and rigid, designed to weed out what the
law regarded as unmeritorious claims at the earliest
possible stage. As a result, many lawsuits never
made it past this initial pleading stage. Modern
pleading rules are somewhat more relaxed. Com-
plaints and Answers determine a case’s general
boundaries, but usually don’t need to be long-wind-
ed or contain technical language. (As a result, the
weeding-out function performed by pleading rules
in earlier days now falls to other procedures, such as
summaryjudgment motions. (See Chapter 7.) Court
systems in some states even use official “check the
boxes and fill in the blanks” pleading forms for
many common kinds of cases. If such a form is
available for your kind of case, simply purchase it
from a courthouse clerk. If not, look for “pleading
requirements” in your local court’s set of procedur-
al rules. Then, to find the correct language and
format for your case, refer to one of the commercial-
ly published attorney “form books” or “pleading

guides,” available at any law library.



Read the rules for your local court

district. As you might guess, the legal sys-
tem has not completely escaped its picky past.
Judges still occasionally use violations of pleading
rules as excuses to get rid of cases before the cases
cross the threshold of a courtroom. For instance,
except when official fill-in-the-blanks forms are
available, you are still likely to encounter pleading
rules governing such matters as what kind of paper
you must use and where to put the staples. You can
usually obtain a copy of your local court rules from
the courthouse clerk’s office. Follow them carefully
to make sure that a clerk does not reject your

pleading.

‘ﬁi RESOURCES ON
I PROCEDURAL RULES

To locate resources that can help you learn the neces-
sary procedural rules involved in civil lawsuits, see
Chapter 24, Legal Research. For a quick summary, try
West's Civil Procedure in a Nutshell, by Mary Kay
Kane (West Publishing Co.). For more detailed infor-
mation, we recommend the following:

Civil Procedure, by Friedenthal, Kane and Miller (3rd
ed., West Publishing Co.).

Moore’s Federal Practice, by James W. Moore (Mat-
thew Bender).

Federal Procedural Forms, Lawyer’s Edition (West
Group).

Fundamentals of Litigation for Paralegals, by T. Mauet
and M. Maerowitz (Panel Publishers).
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A. DO YOU HAVE A GOOD CASE?

Before you decide to file a lawsuit, you should do at
least enough research and investigation to make
sure that the facts and law support a legally valid
claim. For example, the fact that your adversary
gave you a menacing look is not a legally valid
claim, unless the look was accompanied by some
threateningaction. Similarly, ifa car lightly touched
your fender but did not damage your car or hurt

you in any way, you don’t have a solid legal claim.

But many of the disputes and injuries that occur
in our daily lives do give rise to legally valid claims.
For example, you may want to sue if you suffered
broken bones, pain and a damaged car due to an
auto accident, or if a roofer breached a contract by

using materials that caused your new roof to leak.

Buteven if your claim is valid, it won’t be worth
your while to bring a lawsuit if your adversary has
no money or assets, since you will not be able to
collect any money if you win. So before you go to
court, be sure to read about collecting judgments.
(See Chapter 20.)

Before filinga Complaint, you should also think
about all the people or businesses who might be
legally responsible for the harm you have suffered.
This means that you should not focus only on the
driver who struck you, the doctor who mistreated

you or the building contractor who added on the
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room whose roof collapsed. The more parties you
can legitimately name as Defendants in your law-
suit, the better your chances both of achieving a
favorable settlement and of collecting a judgment

should you prevail at trial. For example:

+ In an auto accident case, you plan to sue the
driver of a car that struck you. If you do some
investigation and find out that faulty brakes
may have contributed to the accident, think
about adding the brake manufacturer and the
auto repair shop that recently worked on the
brakes as Defendants in your lawsuit. Perhaps
after you name them as Defendants in your
lawsuit, the brake manufacturer and repair
shop may be so anxious to avoid bad publicity,
legal expenses or the risk of a large adverse
judgment that they make quick settlement
offers.

+ Inthe case ofa doctor who may have mistreat-
ed you, your inquiries may indicate that the
insurance company that included the doctor
in its company’s health plan negligently al-
lowed the doctor to practice medicine in areas
in which the doctor was not qualified. If so,
you might name the insurance company as

well as the doctor as Defendants in the lawsuit.

+ In the case of a building contractor who did a
substandard room addition, you may learn
that part of the reason for the roof’s collapse is
that the contractor was itself supplied with
substandard roofing materials by a roofing
supply company. If so, you might name both
the manufacturer and the seller of the roofing

materials as Defendants in the lawsuit.

Unless you have expertise in the subject matter

of the lawsuit, you may not be able to identify all

individuals or businesses that could be legally re-
sponsible for the harm you have suffered. And even
when you can identify additional legally responsi-
ble parties, you must balance the likelihood of
collecting from them against the fact that naming
additional Defendants increases the scope and cost
of case investigation and adds to the overall com-
plexity of your lawsuit. Jurisdictional rules that
determine which court has power to hear a case
may also make it hard to include all Defendants in
a single lawsuit. (See Section C, below.) In short,
you may want to consult a legal coach before filing
a lawsuit, to talk about whether the possible finan-
cial benefits of adding Defendants outweighs the
additional time, money and energy you will have to

invest in your case.

A Don’t file a frivolous lawsuit. Investigate
before you sue. To reduce the possibility
that someone you sue will claim that you filed a
groundless lawsuit simply for harassment pur-
poses—and perhaps sue you for “abuse of process”
or “malicious prosecution”—make sure that you
have what Federal Rule of Civil Procedure 11 refers
to as “evidentiary support” for the claims in your
Complaint. You may have to do some legwork or
even hire an expert in the particular field before
deciding whether you are legally justified in filing a
Complaint. Occasionally, you may even encounter
rules that require you to demonstrate that a Com-
plaint is justified. For example, in many states, if
you want to sue a doctor for medical malpractice,
you will have to attach to your Complaint a physi-
cian’s certificate attesting to the legitimacy of your

claims.



B. IS YOUR LAWSUIT TIMELY?

You may have a great case, but if you wait too long
to sue, the Defendant can quickly get the case
thrown out of court (dismissed). Statutes of limita-
tions protect Defendants from being hit with stale
legal claims by strictly limiting how long a Plaintiff
has to file a lawsuit. As a Plaintiff, you have to be
careful not to spend so much time negotiating with
an adversary or debating whether to file a lawsuit

that you miss this deadline.

1. How Long Do You Have to File?

How long do you have to file a lawsuit? It depends
on your state’s law and your legal claims. Every
state has its own time limits, and even within a state
the period you have to file a lawsuit varies accord-
ing to the type of claim. For example, rules in one
state may allow Plaintiffs with personal injury claims
(for instance, a broken leg suffered in an auto
accident) one year from the date of injury to file suit
and Plaintiffs who sue for breach of a written
contract claims (for example, failure to make good
on a promissory note) four years from the date of
breach to sue. In another state, personal injury
Plaintiffs may have two years to sue, and Plaintiffs
with breach of written contract claims may have

five years.

Forget about statutes of limitations if

Q you file suit within a year. Except for
when you sue a government agency (see the side-
bar, below), you almost always have at least one
year from the date of harm to file a lawsuit, no
matter what type of claim you have or which state
you call home. In short, you should have no statute
of limitations worries if you sue within this one-

year period.
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Example: Henry isinjured in an auto accident on
February 1. On March 1 of the same year, a lawyer
whom Henry hires for a couple of hours of advice
recommends that he seek compensation for his
injuries from the driver of the other car. Henry
spends months trying to settle with the other driv-
er’sinsurance company. Finally, on September 1 of
the same year, the insurance company writes to
Henryand offers to settle the case for $1,000. Henry
concludes that the offer is grossly inadequate and
decides to sue the other driver. If Henryisn’t sure of
his state’s statute of limitations for personal injury
cases, he should be sure to file the suit by February
1 of the next year. If Henry doesn’t wait more than

a year, his Complaint will definitely be timely.

é Shorter timelimitsapplyto claimsagainst
government agencies. Often you cannot

sue a government agency unless you first file an
administrative claim with the city, county or state
of which the agency is a part. Check your state’s
rules quickly after you suffer harm—you may have
only 60 days to submit an administrative claim. If
(as usually happens) the government denies your
claim, the denial letter will tell you how long you

have to file a lawsuit in court.

Statutes of limitations only set deadlines for filinga
lawsuit, not for how long it takes for the case to
conclude. However, most states do have separate
“diligent prosecution” statutes which require you
to move your case to trial within a certain time

period or face dismissal.
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DEFENDANTS MUST ALERT THE COURT
TOASTATUTE OF LIMITATIONS VIOLATION

If you are a Defendant who thinks that the Plaintiff
may have waited too long to sue, you'll also need
to check the applicable state or federal limitations
period to determine whether the lawsuit is timely.
Judges rarely throw out late claims on their own.
To be sure that a judge dismisses an untimely
case, you will probably have to include an “affir-
mative defense” in your Answer, alleging that the
Plaintiff's Complaint is untimely (see Chapter 3,
Section D3). As an alternative to filing an Answer,
some courts allow you to file a Motion to Dismiss
asking a judge to throw out an untimely Com-
plaint.

2. When Does the Clock
Start Ticking?

Once you have ascertained what statute of limita-
tions applies to your case, your next step is to deter-
mine when the clock starts ticking. As mentioned
above, in mostssituations the time starts torun on the
“date of harm.” However, a huge exception to this
general rule exists. The exception protects Plaintiffs
insituations where they maynotbe aware for months
or even years that they have been harmed. In such
situations, statutes of limitations maybegin the clock
ticking either on the “date of discovery” of the harm,
or the date on which the Plaintiff “should have
discovered” the harm. In short, for some types of
legal actions the statute of limitations clock can start

ticking at three different times!
« Earliest: The date of harm.

+ Later: The date on which the Plaintiff reason-
ably should have discovered the harm. This
refers to the date when a judge considers it fair
to say that the Plaintiff should have known
about the harm, even if the Plaintiff didn’t

actually know about it.

+ Latest: The date on which the Plaintiff actually

discovered the harm.

Example: On January 1, a doctor performs a
gallbladder operation on Phoebe, but mistakenly
removes Phoebe’s spleen. The doctor tells Phoebe
of the screwup as soon as she wakes up. Phoebe’s
time period for suing the doctor begins to run on
January 1, since the harm occurred on that date and
Phoebe actually knew it. If a two-year statute of
limitations for medical malpractice applies to Phoe-
be’s case, she’d have two years from January 1 to file

a lawsuit against the doctor.

Example: Same case, except the doctor tells Phoe-
be nothing of the surgical screwup. Phoebe is in
constant pain following the January 1 surgery. A
month later, on February 1, Phoebe talks to anoth-
er doctor who tells her that she should not be in
pain and that she should immediately come in to
have it checked out. Phoebe delays going to the
doctor until July 1 of the same year, at which time
she finds out that her spleen had been removed
mistakenly on January 1. In this situation, Phoebe’s
time period for suing the doctor probably begins to
run on or shortly after February 1, because the pain
coupled with the second doctor’s advice deter-
mines when Phoebe should reasonably have dis-

covered the harm.

Example: Same case, except that Phoebe suffers
no unusual after-effects following the January 1
surgery. Phoebe is unaware that anything went
wrong with the surgeryuntil July 1 of the same year,
when an x-ray during a routine medical checkup
reveals that her spleen was removed. In this situa-
tion, since Phoebe did not discover and could not
reasonably have discovered the harm until July 1,
most states would measure Phoebe’s time to sue

from July 1.



IF YOU DON’T KNOW THE NAMES OF ALL
POTENTIAL DEFENDANTS, SUE JOHN DOE

If you think that a person or organization whose
identity you don’t yet know has contributed to your
damages, consider naming “Doe Defendants” in
addition to the defendant or defendants you are
able to name. Doe defendants (so called be-
cause, like John or Jane Doe, their identities are
unknown) act as placeholders in the Complaint. If
and when you discover the actual identity of one
of these anonymous troublemakers, you can
amend your Complaint to substitute his or her
actual name for one of the Doe defendants.

For example, assume that you are a homeowner
who intends to sue Bill Jones for vandalizing and
destroying expensive plants. You have informa-
tion that at least two others participated in the
vandalism, but don’t know who they are. If so,
your Complaint might name “Bill Jones and Does
1through 5” as defendants. The Complaint should
allege that “Bill Jones and other persons acting in
concert with him” vandalized your plants. If you
later find out that Mary Smith was one of the other
participants, you could amend the original Com-
plaint to substitute Mary Smith for Doe 1.

The primary reason to name Doe Defendants is to
overcome a potential problem with a statute of
limitations. Forexample, assume that your state’s
relevant statute of limitations requires you to file a
vandalism lawsuit within one year after the van-
dalismincident. By the time you learn Mary Smith’s
identity, more than a year may have passed. If you
don’t name Doe Defendants and then over a year
later try to amend your Complaint to add Mary as
a defendant, Mary could have the Complaint
dismissed against her because the statute of
limitations has expired. However, if you substitute
Mary Smith for Doe 1, the substitution dates back
to the date when the Complaint was originally
filed, before the statute of limitations expired.
Thus, Mary could not have the Complaint dis-
missed as untimely.
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Plaintiffs who are minors when they suffer harm
also generally have longer than the usual periods
within which to file suit. In general, statutes of
limitations don’t start running (in legalese, they are
“tolled”) until a minor reaches age 18, no matter

how old the minor was when the harm occurred.

Example: Mack Awley, age 12, had been the
adorable child star of a hit TV show for seven years
when the show went off the air. At that time an
accountant told Mack’s family that during its
entire seven-year run, the show’s producer had
paid Mack only half of what was due under Mack’s
written contract. On what date would Mack’s
time period for suing the producer begin to run?
Answer: Most states would measure Mack’s time
to sue from the date of his 18th birthday. And
since states generally have either four-year or
five-year statutes of limitations for disputes
based on breaches of written contracts, Mack
might be able to wait until he was 22 years of age
to file suit—or 10 years after the date of discovery
of the underpayments and 17 years after the ear-
liest underpayment! (Of course, Mack’s parents
or guardians would be wise to file suit on Mack’s
behalf while Mack is still a minor. A stale case is
generally harder to prove, and after years of delay

Mack might well be less adorable than he is now.)



3/8 REPRESENT YOURSELF IN COURT

SAMPLE STATUTES OF
LIMITATIONS PERIODS

The table below sets forth California’s statutes of
limitations for many common types of lawsuits.
Different time periods may apply in your state, so
be sure to check your state’s rules carefully.
However, the California rules are fairly typical and
should give you a good idea of what you’re likely
to find when you read your state’s rules. (See
Chapter 24 for information about how to look up
state laws.)

* Medical malpractice actions: Three years from
the date of injury or one year from the date of
discovery of the injury, whichever occurs first.

e Breach of an oral contract: Two years.
* Breach of a written contract: Four years.

e Childsexualabuse: Eightyears fromthe victim’s
18th birthday or three years after the victim
realizes that physical or psychological injury
has resulted from the abuse, no matter what
the victim’s age.

e Suits for libel or slander: One year.

e Personal injury claims based on negligence:
One year.

e Suits for injuries resulting from domestic vio-
lence: Three years fromthe lastact of domestic
violence.

ﬁ‘-" RESOURCES ON
| STATUTE OF LIMITATIONS

Solving Statute of Limitations Problems, by Adolph
Levy (Lexis Publishing) analyzes various statute of
limitations issues from the Plaintiff's perspective.

C. WHICH COURT HAS POWER TO
HEAR A CASE (JURISDICTION)?

The U.S. and state constitutions, as well as federal
and state laws, establish and limit courts’ jurisdic-
tion. Jurisdiction simply means the power to hear
and decide a case. To make a legally valid decision,
a court must have both “subject matter jurisdic-
tion” (power to hear the kind of case a lawsuit
involves) and “personal jurisdiction” (power over

the parties involved in the lawsuit).

This is important because in addition to filing a
case on time, a Plaintiff has to file it in the proper
court. If you mistakenly file a case in the wrong
court, a Defendant may get the case moved (perhaps
to a court that’s less convenient or favorable to you
than ifyou had chosen the proper court), or even get
the case dismissed altogether by filing a Motion to
Dismiss for Lack of Jurisdiction. Even if your case is
dismissed for lack of jurisdiction, you may be able to
refile the lawsuit in the proper court. But if the
statute of limitations runs out before you can do
this, your court-picking mistake may mean that the
Defendant can have your lawsuit thrown out per-

manently.

For almost every type of case, the rules we talk
about below make it pretty simple to figure out in
which court you should file your Complaint. Be
aware, however, that jurisdiction issues can occa-
sionally become extremely complex when they in-
volve such fundamental questions as whether a
case should be heard in federal or state court or
whether a state may require residents or businesses

of a different state to appear in its courts.



HONORING OTHER COURT CASES

Under the “Full Faith and Credit” clause of the
U.S. Constitution, every state has to honor cases
legally decided in other states. This means that if
the court in which you file suit has the legal right
to decide a case (jurisdiction), you can enforce the
judgment anywhere in the country. (You may
have to register your judgment in another state
before you can collect in that state.)

1. Federal Court Jurisdiction

Since the overwhelming majority of cases (such as
those involving personal injury claims, divorce,
landlord-tenant problems, consumer claims, pro-
bate matters and contract disputes) involve state
court claims, it is fairly easy to separate out the few
types of cases which must (or can) be filed in a
federal trial court (called federal district court).
Each state has atleast one federal district court, and
populous states contain as many as four federal

districts.

You may file a case in federal district court only
if the court has what lawyers call “subject matter
jurisdiction.” Federal courts have subject matter

jurisdiction in two kinds of cases:

Cases that arise under a federal law (called
“federal question” cases). Federal district courts
have subject matter jurisdiction if your case is
based on (arises under) any federal law. Examples

include:

*+ You sue a police officer for violating a federal
civil rights statute that authorizes persons who
are unlawfully arrested to file civil lawsuits

seeking damages.
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* You sue an individual for manufacturing an
item that violates your patent. (Federal law

creates patent rights.)

+ An owner of a small business, you sue a large

company for violating federal antitrust laws.

+ Under a federal law aimed at eliminating dis-
crimination by businesses, a civil rights orga-
nization sues a restaurant chain for maintain-
ingapolicy of discouraging patronage by mem-

bers of ethnic minority groups.

Diversity of citizenship cases. Federal district
courts also have subject matter jurisdiction if you
are suing a citizen of a different state (or a foreign
national), and you are asking for at least $75,000 in
money damages. (This monetary floor may be re-
sponsible for the old saying, “Don’t make a federal
case out of it.”) Don’t be fooled by the “subject
matter jurisdiction” label—if a federal court has
jurisdiction based on diversity of citizenship, the
subject matter of the case doesn’t matter. Examples

of federal diversity jurisdiction include:

+ As a citizen of New York injured in a traffic
accident, you sue the New Jersey citizen who
was driving the car that struck you and your
Complaint asks for damages in excess of
$75,000. (You could file the Complaint in a
federal court in either New York or New Jer-

sey.)

+ As a businessperson who is a citizen of
Florida, you sue a citizen of Great Britain for
breaching a contract and causing you to lose
$100,000.

+ Bluegrass Corp., a corporation whose head-
quartersarein Kentucky, suesacompanyhead-
quartered in Washington for $300,000 for
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breach of contract based on the Washington
company’s supplying the wrong kind of grass
seed. (You could file the Complaint in a federal

court in either Kentucky or Washington.)

+ A companyheadquartered in Tennessee sues a
Texas Internet news service provider for
$125,000 for publishing false information
aboutthe company’sbusiness operations. (You
could file the Complaint in a federal court in

either Tennessee or Texas.)

CITIZENSHIP

Fordiversity jurisdiction purposes, individuals can
be a citizen of only one state at a time, and are
generally citizens of the state in which they main-
tain a principal residence. A corporation can be a
citizen of two states, the state in which it is
incorporated and the state in which it maintains its
principal place of business. Federal courts have
diversity jurisdiction only if complete diversity
between Plaintiffs and Defendants exists (that is,
if every Plaintiff is a citizen of a different state than
every Defendant).

Example: Cobb, a Georgia citizen, wants to sue
Peachy Corp. Peachy Corp is a Delaware corpora-
tion with its principal place of business in Atlanta.
Diversity jurisdiction does not exist, because Cobb
and Peachy are both Georgia citizens.

Example: Cobb, a Georgia citizen, wants to sue
Ruth (a Maryland citizen) and Wagner (a Georgia
citizen). Diversity jurisdiction does not exist, be-
cause Cobb and one of the Defendants are citi-
zens of the same state.

Q Dual jurisdiction means you can file in

federal or state court. Most lawsuits that
can be filed in federal district court can also be filed
in state court. Federal courts have exclusive juris-
diction only in a very few kinds of federal question
cases, such as lawsuits involving copyright viola-
tions, patent infringement and federal tax claims.
This means that Plaintiffs in all diversity jurisdic-
tion cases and nearly all federal question cases have
a choice of suing in federal or state court. Lawyers
call the process of deciding which court is best for
a Plaintiff’s case “forum shopping.” A Plaintiff who

has a choice of courts may consider such factors as:

+ Which courthouseiscloser to the Plaintiff’s place
of work and business? For example, a Plaintiff
may choose to file in a state court simply because

the nearest federal court is 250 miles away.

+ Which court has a longer statute of limitations?
A Plaintiff whose case is untimely under state law
would surely choose to file suit in federal district
court in a federal question case if federal law
provided a longer statute of limitations. (Federal
courts use a state’s statute of limitations in diver-

sity jurisdiction cases.)

+ Differencesin the judges. For instance, a Plaintiff
may think that local state court judges have a
judicial philosophy that makes them more likely
to sympathize with the Plaintiff’s claim.

+ Differences in the jury panel. State and federal
courts may have different boundaries for jury
selection purposes. A Plaintiff may, for example,
file suit in federal court because it selects jurors

from a wider geographic area.



——1 Consultalegal coach for advice on forum
m shopping. When you try to choose the
court that will be most favorable for your case,
many subtle factors come into play. If you have a
choice of courts, it would be wise to consult with a
legal coach who has experience in both federal and

state courts.

2. State Court Jurisdiction

State courts almost always have the power to hear
cases involving events that took place in the state
where the court sits or cases in which the Defen-
dants reside in or are served with a summons and
Complaint in that state. Unless your lawsuit is one
of the few types of cases over which federal courts
have exclusive jurisdiction (see Section C1, above),
the state court in the state where you live will
probablyhavejurisdiction to hear your case, wheth-
er you're seeking an adoption, guardianship or
divorce, suing a landlord or a tenant, making a
consumer Complaintagainsta contractor or repair
shop, taking someone to small claims court, pro-
bating a will or getting involved in one of the vast
variety of other kinds of legal disputes. If you're
reading this book and either are or are soon to be
involved in a lawsuit, the odds are overwhelming

that you’ll be in state court.

Example: Dobbs, a Michigan resident, buys a
used car from Rick’s Used Cars, a Michigan busi-
ness. A few weeks later, the car breaks down and
Dobbslearnsthatitneedsanew engine. Dobbs sues
Rick’s Used Cars for fraud and breach of contractin
Michigan, which has jurisdiction because Rick’s is

a Michigan business.
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Example: Allnut lives in Arizona and is involved
in a traffic accident in Arizona with Marlowe, a
Texas resident. Allnut could file a lawsuit in Arizo-
na state court, which would have jurisdiction since
the accident took place there. (Every state has a
“motorist” law that confers jurisdiction on its state
courts to hear cases involving all traffic accidents
occurring in that state.) Allnut could also file suitin
Texas, where Marlowe resides, since state courts
almost always have jurisdiction to hear cases filed
against Defendants who live in the state. (However,
Allnut could not file the lawsuit in California or
Floridain an effort to combine a vacation with legal
business. Neither state is the site where the traffic

accident occurred or the Defendant lives.)

Example: Elaine, a New York citizen, sues Offic-
er Kramer (also a New York citizen) for violating
her civil rights by falsely arresting her. Elaine bases
the suit on a federal statute, 42 United States Code
Sec. 1983, and asks for damages of $10,000. A New
York federal court has the power to hear Elaine’s
case. Since the case is based on (arises under) a
federal statute, the New York federal court has
jurisdiction even though Elaine and Officer Kram-
er are citizens of the same state and Elaine seeks less
than $75,000. Alternatively, Elaine could file the
lawsuit in New York state court, which would have
power to hear the case because the arrest occurred
in New York and both Elaine and Officer Kramer
live there. The state court has “concurrent jurisdic-
tion” with the federal court and can enforce the
federal law as it would a state law. Elaine can go
forum shopping between New York federal and

state court.

Even after you properly decide that the state
court in which you plan to file your lawsuit has

subject matter jurisdiction, your search for the
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correct court is not finished. The issues you must

next consider include:

+ whether the state has a specialized court to
hear your type of case (most states divide up
their trial courts’ business according to the
Plaintiff’s desired relief and to a case’s subject

matter), and

+ which county or city court within a state is the
proper place for your case. Lawyers call this
determining “venue.” Let’s brieflylook at each

of these issues.

a. State Courts That Specialize According to
the Plaintiff’s Desired Relief

When states divide up their trial courts’ business
according to the Plaintiff’s desired relief, they typ-
ically consider the amount of money and the type
of remedy a Plaintiff seeks. For example, a court
may only have the power to award monetary dam-
ages up to $5,000 or may not have the power to
issueanon-monetary (extraordinary) remedy, such
as an injunction (an order that a Defendant do
something other than pay money, like tearing down

afence that encroaches on the Plaintiff’s property).

States use somewhat varied formulas when allo-
cating business to trial courts according to a Plain-
tiff’s desired relief. However, the following divi-

sions are typical:

» Small claims courts, which hear cases involv-

ing up to $5,000 in claimed damages

+ Courts for medium-sized claims, perhaps lim-

ited to cases involving up to $25,000, and

+ Courts for all cases involving higher amounts,
or involving requests for injunctions or other

non-monetary remedies.

Terminology for different court divisions var-
ies from one state to another. For example, a few
states refer to their highest level trial courts as
“supreme courts,” while other states refer to them
as “superior,” “district” or “county” courts. Check
your state’s court rules if you don’t know which

court has the power to hear your case.

Q Check your state’s latest rules on courts’

monetary limits. States often amend the
dollar divisions between different trial courts. For
example, a few states that now limit small claims
courts to cases involving up to $5,000 are consider-

ing raising the amount to $7,500 or even $10,000.




SAMPLE STATE TRIAL COURT STRUCTURES
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Set forth below are the general civil trial court structures of seven states, based on the courts’ monetary limits.
(Source: Bureau of National Affairs, Directory of State and Federal Courts, Judges and Clerks, 2000 edition;
data reported through 1997.) This directory includes websites for every court.

1. Colorado
Small Claims Court—Claims up to $5,000

County Court—Claims up to $10,000

District Court—Claims in any amount

2. lllinois
Small Claims Court—Claims up to $2,500

Circuit Court—Claims above $2,500

3. Michigan
Municipal Court—Small Claims Court up to
$1,750; other cases up to $15,000

District Court—Small Claims Court up to
$1,750; other cases up to $25,000

Circuit Court—Claims above $25,000

4. Texas
Justice of the Peace Court—Small Claims
Court up to $5,000
County Court—Claims from $200 to $5,000

District Court—Claims above $200

h. State Courts That Specialize According
to a Case’s Subject Matter

Just as many restaurants have a limited menu,
many courts only hear certain types of cases—
regardless of the dollar amount of the case or the
type of relief the Plaintiff seeks. Specialization by
subject matter allows judges and other court per-
sonnel to build expertise and quickly handle a
certain type of case. For example, a particular state

may have specialized family law courts (hearing

5. New York
Town and Village Justice Court—Small Claims

Court up to $3,000

City Court—Small Claims Court up to $3,000;
other claims up to $15,000

District Court—Small Claims Court up to $3,000;
other claims up to $15,000

County Court—Claims up to $25,000

Supreme Court—Claims above $25,000

6. Pennsylvania
Philadelphia Municipal Court—Small Claims
Court up to $10,000
District Justice Court—Claims up to $8,000

Court of Common Pleas—Claims above $8,000

7. California
Small Claims Court—Claims up to $5,000

Superior Court—Claims in any amount

divorce, child support and related matters), pro-
bate or surrogate courts (hearing guardianship cas-
es, determining the validity of wills and trusts and
distributing the property of deceased persons) and,
in a few states, even landlord-tenant courts. If a
state has set up a specialized court to hear your type
of case, that is the court to which you will be
assigned regardless of how much money you seek

or whether you seek a non-monetary remedy.
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c. Venue

Onceyou’ve determined which type orlevel of state
court has the power to hear your case, you must
think about which county in the state is the correct
location for the lawsuit, a task that lawyers gener-
ally call “picking the proper venue.” Venue rules
limit the counties in which a case can be filed in
order to spare Defendants the needless inconve-
nience of fighting a case far from where the Defen-
dant lives or where relevant events took place. For
venue purposes, the correct county may be the

county where:
+ the Defendant resides or does business
* a contract was signed
+ a contract was to be carried out
+ an auto accident took place, or

+ other events leading up to the lawsuit tran-

spired.

Since more than one county can be the correct
venue for a lawsuit, often a Plaintiff can court
(forum) shop when deciding in which county to

file a lawsuit.

Example: George and Jerry are both citizens of
Texas. George lives in North County, near Oklaho-
ma, and Jerry lives 600 miles away in South County,
near Mexico. One day George drives south and Jerry
drives north, and they collide in the middle of Texas
(let’s call it Deep in the Heart of Texas County).
George wants to sue Jerry. Venue rules probably
require George to sue Jerry either in South County
(where Jerry resides) or in Deep in the Heart of
Texas County (where the collision occurred).
George’s home base, North County, is not a proper
venue for the lawsuit, so Jerry is spared the incon-

venience of having to defend himself there.

MOVING TO A MORE CONVENIENT COURT

The doctrine of “forum non conveniens” allows a
Defendant to ask a court to transfer a case to a
court that is more convenient to the Defendant
and has a greater connection to events involved
in the lawsuit. For example, diversity jurisdiction
rules would allow Dan (a California citizen) to sue
Raquelle (a Maine citizen) in California for
$100,000 for a traffic accident that occurred in
Maine. Aimost certainly, the witnesses and all the
physical evidence will be in Maine. Raquelle could
file a motion asking the California court to exer-
cise its forum non conveniens discretion and
transfer the case to a federal court in Maine, and
the court should grant her request.

Venue made easy. Venue is almost always

Q proper if you file a lawsuit in the court
closest to the place in which the Defendant resides
or does business. If you are in doubt about venue
and don’t want to wade through the rules and

exceptions, file the lawsuit there.

3. Personal Jurisdiction

To obtain an enforceable judgment in either a
federal or state court, the court must have power
over the particular Defendant (individual or busi-
ness) you are suing. Lawyers refer to this as “per-
sonaljurisdiction.” Subject matter jurisdiction rules
determine where a Plaintiff can file a case; personal
jurisdiction rules determine whether a court has

power over a particular Defendant.



Q Personal jurisdiction rules are usually
the same in state and federal courts.
With a few exceptions beyond the scope of this
book, federal courts have the same personal juris-
diction as the state courts located in the same state.
(Federal courts do have greater jurisdiction than
state courts when a defendant is not a resident of
any state but has enough contacts with the “United
States as a Whole” to justify a federal court in
exercising jurisdiction. See Fed.Rule of Civ. Proc. 4
(k)(2). This is a very unusual situation that you

almost surely won’t have to deal with.)

a. Defendant Resides or Does
Business in the State

The nearly universal rule is that the courts in a state
have personal jurisdiction over all people or busi-
nesses that are citizens of or do business in that

state. For example:

* You sue an Illinois citizen in an Illinois state
court for breach of contract. It doesn’t matter
where you live or where the events leading up
to the lawsuit took place because an Illinois
state court has personal jurisdiction over all

citizens of Illinois.

* You sue an Illinois citizen in an Illinois federal
court for breach of contract. Just like an Illi-
nois state court, an Illinois federal court has
personal jurisdiction over all citizens of Illi-
nois. However, to establish that the Illinois
federal court also has subject matter jurisdic-
tion, you’d need to be a citizen of some state
other than Illinois and ask for damages in
excess of $75,000, or the case would have to

arise under federal law.
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b. Other Ways to Get Personal Jurisdiction

Personal jurisdiction rules can be a bit stickier
when you file the suit in a state other than the one
inwhich the Defendantisa citizen or does business.
To protect a Defendant from being sued in a “hos-
tile,” possibly distant location, personal jurisdic-
tion rules require that it be fair for a court to
exercise power over a non-citizen, based on the

facts of the case.

Example: Debbie is a Texas citizen vacationing
in Florida. While in Florida, Debbie buys what she
is told are two brand new “fully-loaded” computer
systems at Kevin’s Computer Shop. Debbie later
learns that the computers are loaded with reused
parts and won’t perform the tasks that Kevin
claimed. Debbie cannot sue Kevin in her home
state of Texas. Texas has no personal jurisdiction
over Kevin since Kevin doesn’t reside or do busi-
ness in Texas, and Kevin hasn’t been served with a

summons and Complaint in Texas.

Nevertheless, courts can and often do have per-
sonal jurisdiction over citizens of and businesses in
other states in a variety of circumstances. Here are
standard situations in which courts have personal

jurisdiction over non-citizens:

+ The Defendant enters the state in which you
filed suit after the case is filed, even if only for
ashortvisit, and you serve the Defendant with
the court papers (normally a summons and
Complaint) in the state. (As in the children’s
game of “You’re It,” you’d have to find and
“tag” the Defendant with the papers while the
Defendant is in the state.)

Example: You sue Herb, an Ohio citizen, for
breach of contract in a Minnesota court. After

the suit is filed, your process server sees Herb
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drive into Minnesota for lunch, and serves
Herb with the summons and Complaint in
Minnesota. (Of course, the Minnesota court
would also need subject matter jurisdiction. A
Minnesota state court has subject matter juris-
diction because Herb was served in Minneso-
ta. A Minnesota federal court would have sub-
ject matter jurisdiction if the Plaintiff and
Herb were citizens of different states and the
Complaint asked for more than $75,000 in
damages, or if the Complaint was based on

federal law.)

The Defendant caused a traffic accident in the
state in which you’ve filed the lawsuit (and the
case is based on the traffic accident). Remem-
ber, all states have “motorist” statutes giving
their courts power to decide cases growing out
of accidents on their highways, regardless of
the parties’ citizenship. You could serve the
Defendant with the lawsuit anywhere, not just

in the state where the lawsuit was filed.

The Defendant (individual or business) has
engaged in at least a small but significant
amount of activity that constitutes “minimum
contacts” in the state in which you’ve filed the
lawsuit (and the case involves that activity).
“Yuck,” you may be thinking, “what the heck
are ‘minimum contacts’?” You’re not alone—
many judges and lawyers wonder the same
thing. The minimum contacts requirement
generally means that a Defendant (person or
business) who is a citizen of a different state
must have enough connection to the state
where a case has been filed for a judge to

conclude that it’s fair for the state to exercise

power over the Defendant. While it’s risky to
overgeneralize in these situations, a judge
would probably conclude that minimum con-

tacts exist in the following situations:

+ A business with its headquarters in another
state maintainsa branch office, store or ware-

house in the state in which the suit is filed.

+ A business with its headquarters in another
state sends mail order catalogs into the state
in which the suit is filed.

+ An individual who is a citizen of another
state solicits business by making phone calls
to customers or publishing advertisements
in the state in which the suit is filed.

+ An Internet service provider that is a citizen
of another state does business with paid sub-
scribers or takes online orders from custom-

ers in the state in which the case is filed.

Example: While on vacationin Vermont, Aura
(an Ohio citizen) visits Fred’s Vermont An-
tiques and sees what is labeled as a packet of
“ancient Etruscan coins.” Fred tells her they
are rare and worth much more than the
$5,000 he is asking for them. When Aura
returns home to Ohio, she calls Fred and
buys the coins. She then discovers the coins
are actually worth only a few hundred dol-
lars, and wants to sue Fred. Aura will have to
file the lawsuitin Vermont. Since Aura made
the phone call to Fred rather than the other
way around, Fred does not have enough
minimum contacts with Ohio to allow an

Ohio court to exercise power over him.



Q A minimum contacts claim is stronger
when the claim relates to the purpose
of the contacts. Assume that you want to sueanon-
resident business, Abel Co., in your state. You
believe the court has jurisdiction because Abel
maintains a bicycle warehouse in your state. If your
claim relates to a bicycle that you picked up at the
warehouse, a judge is likely to conclude that it’s fair
to exercise personal jurisdiction over Abel Co. and
allow your suit to proceed. But if your claim against
Abel Co. grows out of a totally separate problem
that has nothing to do with bicycles, the judge may
conclude that Abel Co. does not have enough min-
imum contacts and dismiss your case at Abel Co.’s

request.

JURISDICTION BASED ON REAL PROPERTY
OWNERSHIP (IN REM JURISDICTION).

A state has limited jurisdiction (which lawyers call
“in rem jurisdiction”) over a non-citizen person or
business that owns real property in the state.
Jurisdiction in this situation is limited in two ways:

e Jurisdiction extends only to the fair market
value of the real property. This means that if
you sue a non-citizen who owns an apartment
house worth $500,000, the most your judg-
ment can be worth is $500,000.

¢ |n addition, the claim probably has to relate to
the property. For example, you could get juris-
diction over the non-citizen owner of an apart-
ment house if you slipped and fell on the
property. But you could probably not get juris-
diction over the non-citizen owner if the lawsuit
grows out of an entirely separate problem that
has nothing to do with the apartment house.
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D. HOW A LAWSUIT BEGINS

In the beginning of a lawsuit, the parties must file

several documents with the court.

1. Plaintiff’s Complaint

The Complaint is the document that starts a law-
suit. It sets forth the facts underlying the dispute,
the legal claims and the damages or other relief the
Plaintiff (person bringing the lawsuit) wants the

court to award.

The names may change, but pleadings

Q are essentially the same. A Complaint or
initial pleading is called a “petition” in some courts
or for some types of cases. When the term “peti-
tion” is used, the person suing is called the “peti-
tioner,” and the person responding is called the

“respondent.”

For example, someone hurt in a car accident
may sue the other driver. In the Complaint, the
Plaintiff may ask the court to order the other side,
usually called the Defendant, to pay monetary dam-
ages to compensate the Plaintiff for bodily injuries
and damage to his car from the accident. Translat-
ed into everyday language, that Complaint may say

something like:

“The Defendant hit my car. He hit my car because
he carelessly ran a red light, which is against the law.
Isuffered damages in the amount of $100,000 because
of his carelessness—$10,000 for the car repairs, $50,000
for medical bills, $20,000 in wages I lost since 1
couldn’t work because of the injuries and $20,000 for
the tremendous pain suffered. Therefore, I want the
court to order the Defendant to pay me $100,000.”
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To draft (write up) your Complaintin the pro-
per format, you should first determine whether
your court requires you to use a court-approved
form. Ask at the Clerk’s Office and read the court
rules. If you don’t have to use a specific court-
approved form, follow the example of many law-
yers and consult a legal form book in the law
library. As the name implies, form books are col-
lections oflegal documents written in a fill-in-the-
blank style. (See Chapter 24 for more on legal

form books.)

iii Sample forms are illustrations, not
models. Throughout this book, you will

find examples of legal documents that you are
likely to encounter. We include these samples only
to give you anidea of what the documents maylook
like. Because rules differ in different court systems,
the actual documents used in your case may vary
greatly from the samples. (Chapter 24 will help you
find forms that meet specific requirements in your

court.)

Subject to local variations, Complaints com-

monly include:

@ Identifying information. Your name, ad-
dress and phone number go in the upper left
hand corner of the first page. As an option,
you may also include a fax number and an
email address. This information enables
court personnel and the Defendant to con-

tact and mail documents to you.

@ A caption. A caption identifies the court in
which you’ve filed the case, the parties (such
as John Doe, “Plaintift” or “petitioner” ver-

susJane Doe, “Defendant” or “respondent”),
the case number (issued by a court clerk at
the time of filing) and sometimes the type of
case. For example, a caption may mention
thata Complaint s for “Breach of Contract”

or “Negligence.”

Jurisdictional facts—federal court cases. To
establish a federal district court’s power to
hear a case (see Section C, above), the Plain-
tift mustinclude ina Complaint information
establishing the court’s subject matter juris-
diction. (See Federal Rule of Civil Procedure
8-(a).) For example, in a federal court diver-
sity jurisdiction case, the Complaint must
refer to the different states of which the par-
ties are citizens and request damages in ex-
cess of $75,000. In a federal question case (a
case that arises under federal law), the
Complaint must refer to the federal law on
which the case is based. (See Appendix of
Forms to Fed. Rules of Civ. Proc., Form 2.)
Facts showing a federal district court’s per-
sonal jurisdiction need not be specially men-
tioned; it’s up to the Defendant to raise a

problem of personal jurisdiction if one exists.

Jurisdictional facts—state court cases. Stat-
ing jurisdictional facts is ordinarily not nec-
essary in state court cases. However, it’s
usually necessary that the Complaint estab-
lish venue by identifying the county in
which events giving rise to the dispute took
place or in which the Defendant resides or

does business.
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Nolo Pedestrion

[Street Address] O]
[City, State, Zip Code]
[Phone number]

Plaintiff in Pro Per

THE COURT OF COUNTY

STATE OF

®

Nolo Pedestrian,

Plainttiff,

V. Case No.
Sarah Adoms, COMPLAINT
Defendant. JURY TRIALDEMANDED

NN N N AN

® 1. On approximately January 1, 20XX, at 3 p.m., while Plaintiff was crossing Main Street at Elm Street

in the City of @ County of Defendant

Sarah Adams drove her truck through the crosswalk, negligently failing to stop for Plaintiff, and
® thereby injuring Plaintiff.
2. As aresult of Defendant'’s negligent driving, Plaintiff's leg was broken, causing substomtial pain
and suffering, medical expenses, and lost income.
WHEREFORE, Plaintiff prays for judgment against Defendant in the sum of $100,000 plus costs and

interest.

@
(f)lafu/ ((P edestrian

Nolo Pedestriom, Plaintiff in Pro Per

Plaintiff demands trial by jury.
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YOU MAY HAVE TO COMPLAIN TO A
GOVERNMENTAL AGENCY FIRST

Lawyers and pro se litigants alike may find the
legal system exhausting, but that isn’t what law-
yers mean when they talk about “exhaustion of
remedies.” This legal principle is designed to save
judges the trouble of having to decide cases that
could be resolved in a different forum, through non-
court procedures. For example, Plaintiffs are often re-
quired to “exhaust,” or take advantage of, adminis-
trative complaint processes before going to court.

For example, assume that a shipping company
thinks that a new state trucking regulation is
unfair and illegal. Before suing to overturn the
regulation in court, the shipping company might
have to challenge it before the state agency that
drafted the regulation. Only if the agency up-
holds the regulation after all administrative pro-
cesses have been completed can the shipping
company challenge the regulation in court. Simi-
larly, assume that a property owner seeks a
variance from a zoning ordinance before a city’s
zoning board. If the zoning board turns down the
request for a variance, the property owner may
have to appeal the decision to the city’s zoning
appeals board before going to court.

However, Plaintiffs are required to “exhaust rem-
edies” only if the remedies they seek are actually
available. For example, a judge will require a
property owner to appeal an adverse zoning
decision only if a city’s administrative proce-
dures provide for an appeal process.

When a judge upholds a Defendant’s objection to
a Complaint that the Plaintiff failed to exhaust
other remedies, the judge normally issues a “stay”
of the Complaint. As a result, the Complaint is not
dismissed (thrown out of court). Instead, the Com-
plaint remains on file in the court system and the
Plaintiff may resume court proceedings if the non-
court proceedings are unsatisfactory. Thisinsures
that a Plaintiff won’t miss the statute of limitations
deadline while exhausting remedies, as long as
the Complaint was filed on time in the first place.

® Factual assertions. In plain English, you
should briefly recite the facts (allegations)
that make up your legal claim. You do not
have to set forth all the evidence on which
you rely. A short summary of what hap-
pened is usually good enough. (Legal form
books, discussed in Chapter 24, have very
helpful examples of allegations for common
types of legal claims, such as negligence and

breach of contract.)

Q Don’t just recite your desired result.
Though your Complaint doesn’t have to
state all the background facts involved in your
claim in detail, you do have to do more than make
avague, conclusory statement such as, “The Defen-
dant owes me money and I want the court to order
him to give it to me.” Instead, refer to the key facts
giving rise to the debt. For example, if you are suing
to recover money someone owes you on a written
promissory note, refer to the contents of the note

and attach it as an exhibit to your Complaint.

A few states insist on more detailed

Q Complaints. Several states (including Cal-
ifornia and New York) are what lawyers often refer
to as “code pleading” or “fact pleading” states.
These states require that Complaints include facts
supporting each “element” of your legal claim
(though you don’t have to specifically refer to the
elements by name or include voluminous details in
the Complaint). For a discussion of how to identify
the elements of a legal claim, see Chapter 8,

Section A.
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SAMPLE FACTUAL LANGUAGE NECESSARY FOR SOME COMMON LEGAL CLAIMS

While modern pleading rules allow for much flexibility, here are examples of acceptable “short summary”

factual statements for common types of legal claims:

Negligence:

1. On September 22, 20XX, Plaintiff Kebo was
driving westbound and Defendant Jackson was
driving eastbound on Olympic Boulevard.

2. Defendant negligently made a left-hand turn to
go north on Main Street, colliding with Plaintiff's
car.

3. As a result of Defendant’s negligence, Plaintiff
suffered loss of income and personal injuries that
required hospitalization. Plaintiff will require addi-
tional medical treatment and will lose additional
income in the future. Plaintiff’s car was also dam-
aged beyond repair.

Breach of Contract:

1. On March 12, 20XX, Plaintiff Knaplund and
Defendant Edelstein entered into a contract for
certain repairs to Edelstein’s house. A copy of the
contractis attached to this Complaint as Exhibit A.

2. Plaintiff made all the repairs called for by the
contract and has fully performed all obligations
required by the contract.

3. Defendant has refused to pay, and continues to
refuse to pay, $17,000 that is due and owing
under the terms of the contract.

Fraud:

1. On March 31, 20XX, Plaintiff Even and
Defendant Strauss entered into a written contract
in which Plaintiff agreed to purchase from
Defendant a vacant lot located in Milwaukee
County, Wisconsin. The price agreed upon was
$125,000. A copy of the contract is attached to
this Complaint as Exhibit A.

2. Under the terms of the contract, Defendant
stated that the lot was suitable for building a
home.

3. This representation was false and fraudulent,
because Defendant had used the lot for many
years for dumping brewery residue, rendering the
land clearly unsuitable for human habitation. De-
fendant knew that the representation was false
and made it for the purpose of inducing Plaintiff to
enter into the contract.

4. Plaintiff relied on Defendant’s representation
when purchasing the lot and was damaged as a
result.

Promissory Note:

1.0Onorabout February 14,20XX, Plaintiff Martinez
loaned Defendant Chung the sum of $10,000.
Defendant signed a promissory note (a copy of
which is attached as Exhibit A) agreeing to repay
this amount in its entirety to Plaintiff along with
interest atthe rate of 10% per year on October 14,
20XX.

2. Defendant did not pay the amount due under
the promissory note, and the entire amount plus
interest is now due and owing to Plaintiff.
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The “prayer for relief.” Your Complaint
has to tell the court what you want by way of
legal relief. (The term “prayer” means “re-
quest” and is a throwback to times when the
Church heavilyinfluenced the courts.) Most
often you’ll ask only for money damages.
However, you might also ask the court to
order the Defendant to do something, such
as to tear down a fence that encroaches on
your property or to stop circulating a defa-
matory letter. In some states, the prayer may
also ask for a jury trial if you want one. A
prayer for relief comes at the end of a Com-

plaint.

Your signature. Normally, your last task is
to follow the prayer for relief with your
signature, identifying you as the person
making the legal claims. In many states you
can “verify” your Complaint by including
above the signature line a statement such as
“I declare under penalty of perjury that the
allegationsin the Complaintaretrue.” (Look
at your state’s rules for the exact language.)
When you verify a Complaint, you force the
Defendant to file a verified and more de-
tailed Answer. In some instances, such as
petitions for marital dissolution (divorce), a
state’slaw may require thatyour initial plead-

ing be verified.

Jury trial demand. This part of the Com-
plaint tells your adversary and the court that
you want a jury trial. But be aware that pre-
trial rules in your court may also require you
tofilea separate jury demand documentand
pay jury fees to preserve your right to a jury

trial. Be sure to check your state’s rules.

A You may have to attach an “exhibit” to
your Complaint. Many states require
Plaintiffs to attach documents called “Exhibits” to
Complaints in certain types of cases. For example,
ifa Plaintiff’s suit is based on a written contract, the
Plaintiff may have to attach the contract to the
Complaint (unless the Plaintiff can explain why the
contract is unavailable). Similarly, if a Plaintiff sues
a doctor for “medical malpractice,” the Plaintiff
may have to attach a “Good Cause Affidavit” from
another doctor, stating that the Plaintiff has a rea-

sonable basis for filing the Complaint.

If Exhibits are required, the Complaint should
state that the necessary Exhibit is attached. For ex-
ample, a Complaint may state “a copy of the Licens-

ing Agreement is attached hereto as Exhibit 1.”

ifi Be scrupulously accurate when you
verify a Complaint. Your representation

that all statements in your Complaint are made
under penalty of perjury will ordinarily be taken
very seriously by judges. For example, if what you
say under oath later in the case—perhaps in an
Affidavit you submit to the court, during a deposi-
tion or when testifying at trial—varies from what
you say in a verified Complaint, your opponent
may offer the contradictory Complaint language
into evidence to cast doubt on your credibility. This

will not happen if your Complaint is unverified.



Check your local court rules before you
A try to file anything. In many courts, it is
customary, and may be required by court rule, to
submit papers on “pleading paper,” which is just
8.5" by 11" paper with line numbers running down
theleftside of each page. You can getasupply of this
paper at a stationery store. If you use a computer to
type your documents, check to see whether your
word processing program offers it as a built-in

option.

Some courts impose other rules on how papers
must be presented. A court may, for example,
require two holes to be punched at the top of the
page, so papers can be inserted directly into the
court’s file folder. Or it may require you to attach
what’s sometimes called a “blue-back”—astiff piece

of blue paper—to the back of your papers.

You can amend your Complaint. Plead-

Q ings such asthe Complaint can normallybe
amended (changed) after they are filed. For exam-
ple, assume you are Nolo Pedestrian, the Plaintiff
suing Ms. Adams in the car accident example just
above. After you have already filed a Complaint
against her, you determine that the companies that
manufactured the car and the brakes may also be
legally liable, and you want to add these companies

as Defendants.

Typically, if the Defendant has not yet respond-
ed by filing an Answer, you do not need permission
from the court to amend. But you do need permis-
sion from the judge if the Defendant has already
answered your Complaint. In that case, you will

haveto fileanother paper with the court—arequest
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for “leave” (permission) to amend your Com-
plaint—in which you state the reasons for the

changes.

2. Summons

After a Complaint is filed with the Clerk’s Office
(along with the required filing fee), the court issues
a paper called a “summons.” The purpose of a
summons is to let the Defendant know she is being
sued and to tell her a number of important facts
about the case, including the names of the Plaintiff
and Defendant (called the “parties”), the name,
address and phone number of the Plaintiff’s lawyer
(if she has one), the case number (assigned by the
Clerk’s Office) and the dates by which the next
pleading (normally, the Defendant’s Answer) must
be filed.

Generally, the Plaintiff then arranges for the
summons and Complaint to be served on (physi-
cally delivered to) the Defendant. Rules about how
a summons and other legal documents must be
served (called “service of process”) must be strictly
followed. If they are not, sometimes the lawsuit
cannot go forward. Service of process is governed
by Federal Rule of Civil Procedure 4 in federal
courts; you can usually find local service rules in
your state’s Civil Procedure statutes. (See Chapter
24 for more information on finding legal rules and
referencebooks.) Here are some rulesabout service

of process that apply in many court systems:

+ Normally,asa party to thelawsuit, youmaynot
personally serveyour own Complaintand sum-
mons (if you are the Plaintiff) or your own
Answer (if you are the Defendant). You also

cannot serve your own motions (requests for a
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SAMPLE PROOF OF SERVICE
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Nolo Pedestrian
[Street Address]

[City, State, Zip Code]
[Phone Number]

Plaintiff in Pro Per

THE COURT OF COUNTY

STATE OF _________________

Nolo Pedestriom,
Plaintiff, Case No. 12345
V. DECLARATION OF SERVICE BY MAIL

Sarah Adams,

Defendomt.

OGNS N N

Ms. Dana Lauren, the undersigned, hereby declares:

I am a citizen of the United States. I am over the age of 18 years and not a party to the within
action. On February 28, 20XX, at the direction of Nolo Pedestricm, Plaintiff in Pro Per, I served
the within COMPLAINT FOR NEGLIGENCE AND SUMMONS on the following interested pcrty
by mailing, with postage thereon fully prepaid, a true copy thereof to:

Greta Charles, Esq., Attorney for Sarah Adams, Defendant

[Street Address]

[City, State, Zip Code]

I declare under penalty of perjury that the foregoing is true cnd correct.

Executed at [City, State] on February 28, 20XX.

Dana Lawren

Dana Lauren




court order) or subpoenas (court orders com-
pelling someone to come to court). Another
person must serve these pleadings for you. In
some states, legal documents must be served by
a law enforcement officer (sheriff, marshal or
constable) or a licensed private process server;
in other states, any adult not connected with

the lawsuit can serve legal papers.

+ A Complaint must be served on the Defendant
within a certain time after it is filed. For exam-
ple, Complaint and summons must be served
within 120 days after filing in federal courts
(Fed. Rule of Civ. Proc. 4(j)) and within 60

days under certain state rules.

To serve legal documents on a business—for
example, when your adversary is a company
rather than an individual—you usually don’t
have to serve them personally. In most cases,
it’s enough to have the document delivered to
the business and have a copy of the document

mailed to the same address.

Some courts don’t require personal delivery at
all in certain circumstances; they allow service

by regular U.S. mail.

Courts require proof of service, usually in the
form of a signed document that states when,
how and on whom the Complaint and sum-
mons were served (see Sample Proof of Service,
below). Often, you must file a proof of service
whenever you file any type of pleading with the
court (Fed. Rule of Civ. Proc. 4(g)). There’s
usually a deadline for filing. For example, a
proof of service must be filed within 90 days of

filing the Complaint in some court systems.
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You can be reimbursed for filing fees.

Q The filing fee that the Plaintiff pays when
the Complaint is filed with the Clerk’s Office is
considered one of the “fees and costs of suit.” That
means that if the Plaintiff wins the lawsuit, the
court may order the Defendant to reimburse the
Plaintiff for the filing fee. U.S. courts typically do
not, however, order the losing party to pay the

winner’s attorney fees.

3. The Defendant’s Response

A Defendant must Answer within a short period of
time (often 30 days or fewer) after being properly
served with a Complaint and summons. For exam-
ple, under Federal Rule of Civil Procedure 12(a),
the Defendant has to serve an Answer within 20

days after the Complaint and summons is served.

If a Defendant fails to respond in time, the
Plaintiff can apply for what’s known as a “default
judgment.” A default judgment is a court order
granting a judgment against the Defendant to pay
the amount requested in the Complaint, based on
the Defendant’s failure to Answer or defend against
the lawsuit after having been given proper notice.
In some courts, the Plaintiff simply files a Request
for Default Judgment with the Clerk’s Office. In
other courts, the Plaintiff must appear in court to
show the judge that the threshold requirements for
a valid claim have been met (this is sometimes

called a “prove up” hearing).

Once a default judgment is entered (filed and
written into the official court records), it has the

status of any other judgment. It is as if the Plaintiff
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had conducted and won a full trial. A Defendant
may, however, move very quickly to have it setaside
(undone and taken off the record). Some judges
will set aside a default judgment only if the Defen-
dant was not served properly, or if the Defendant’s
failure to Answer the Complaint or show up in
court is excusable. For instance, if the Defendant
was in the hospital at the time the papers were
served, or the Defendant’s attorney neglected to
respond on behalf of the Defendant, the judge
might set aside a default judgment. Other judges
are more lenient towards defendants, and will set
aside a default more readily. (For reference, default
judgments in federal courts are governed by Feder-
al Rule of Civil Procedure 55, reasons for setting
them aside by Rule 60(b).)

Assumingthatasa Defendant youare unwilling
tolet the Plaintiff win by default, you generally have
to respond to a Plaintiff’s Complaint in writing
within 20 to 30 days after you were served. (The
summons accompanying the Complaint will spec-
ify exactly how much time you have.) If you need
additional time (for example, you are just about to
leave town for two weeks), contact the person
(usuallyan attorney) whose name and phone num-
ber are in the upper left-hand corner of the Com-
plaintand ask for additional time to respond. Con-

firm an extension of time to respond with a letter.

A Confirming extensions with the court.
If your adversary agrees to extend your
time to respond, you still may have to file a short
notice with the court confirming that the time for
response hasbeen extended. Checkyourlocal court
rules or ask the Court Clerk to see if your state

imposes this requirement.

If the opposing party does not agree to extend
the time for response, you can go to court with a
Motion for Extension of Time to Respond. If you
don’t have time to do that, file any kind of Answer
that contests the Complaint to prevent the Plaintiff
from entering a default judgment against you be-
fore you return home. You can always amend your

Answer later when you have more time.

A Don’t file a frivolous response. Like
Plaintiffs, Defendants can be subject to
monetary penalties if they make false claims or
factual claims that are not supported by any evi-
dence. (See Fed. Rule of Civ. Proc. 11(b)(4).)

You can respond to the Plaintiff’s Complaint in

two general ways:

« Answer on the merits. This more common
method of response typically requires filing a
pleading known as an “Answer,” which chal-
lengesa Complaint’s factual accuracy and may
also assert affirmative defenses, make claims
against the Plaintiffand even bring new parties

into the lawsuit.

+ Raise technical defects. Typically, this means
filing a legal document called a “motion.”
Motions focus on procedural issues instead of
a Complaint’s factual accuracy. For example,
ifyouare nota citizen of the state in which you
are sued, you may have a basis for filing a
motion challenging a court’s personal juris-
diction. (You’ve always heard of “winning on
a technicality.” This may be your chance!) If
the judge dismisses your technical objection
and upholds the Complaint, you can still file

an Answer challenging the merits.



Let’s look briefly at each type of response.

a. Answer on the Merits

A Defendant’s Answer somewhatresemblesa Plain-
tiff’'s Complaint. As does a Complaint, your An-

swer will include:

@ Identifying information in the upper left-
hand corner of the first page. (See Section
B1, above.)

@ A caption, which of course will say “An-
swer” instead of “Complaint.” (See Section
B1, above.)

® Factualassertions (allegations) denyingthe
claims the Plaintiff made in the Complaint.
The simplest way to do this is through a
“general denial,” which states that “Defen-
dant denies each and every allegation of the
Complaint.” Assuming that you are eligible
to file a general denial, it’s fine to do this
evenif yourecognize that some of the Plain-
tiff’s allegations are accurate. A general de-
nial simply lets everyone know that the de-

fendant will force the Plaintiff to “prove it.”

In some cases, you are not eligible to make a
general denial. Eitherlocal court rules (geta
copy pronto from the courthouse clerk’s
office) or the fact that the Complaint is
“verified” (signed under penalty of perjury)
may prevent you from making a general
denial. In this situation, you will be required
to respond separately to each numbered
paragraph of the Plaintiff's Complaint. In
doing so, it will probably be necessary to
concede the accuracy of certain allegations
while denying others. For example, assume

that you are sued for negligence, and that
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paragraph 3 of the Complaint states that you
negligently madealeft-hand turn while driv-
ing on Olympic Boulevard and struck the
Plaintiff’s car. Your Answer may state that “I
admitthatIwasdrivingeastbound on Olym-
pic Boulevard on June 3, butI deny each and
every other allegation of paragraph 3 of the

Complaint.”

If you do not know whether an allegation in
aComplaintistrue, youmay deny “based on
information and belief.” (Fed. Rule of Civ.
Proc. 8-(b).) Forexample, ifa verified Com-
plaint alleges in paragraph 6 that the Plain-
tiff suffered a broken leg, and you have no
way of knowing if that is really true, your
Answer may state that “Defendant has no
information or belief regarding the allega-
tion of paragraph 6, and based on such lack
of information and belief denies the allega-

tion in paragraph 6.”

é How to avoid the “negative pregnant.”
Back in the days when pleading rules were

incredibly picky, the “negative pregnant” became
one of the legal system’s most colorful traps for an
unwary Defendant. A negative pregnant consisted
of a Defendant’s denial that a sum of money is
owed, phrased in such a way that a judge treats it as
an admission that some other sum of money is
owed. For example, if an Answer stated that “De-
fendant denies owing $50,000,” a judge could in-
terpret this as a negative pregnant in which the
Defendant admits owing $49,999! Fortunately, the
negative pregnant has been largely consigned to the
scrap heap of legal history. However, to protect
yourself against a judge who decides to make an
example of you, play it safe and state that you “deny

owing $50,000 or any other sum.”
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SAMPLE ANSWER

10

11
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13
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27

28

Sarah Adams, Defendant
[Street address]

[City, State, Zip Code] O]
[Phone number]

Defendant in Pro Per

® THE COURT OF COUNTY

STATE OF

Nolo Pedestriom,
Case No. 12345

)
)
Plaintiff, )
) DEFENDANTS ANSWER TO
v, ) PLAINTIFF'S CIVIL ACTION
) FOR NEGLIGENCE
Sarah Adams, )
)
Defendomt. )
)

® Defendant Adams Answers the Complcint as follows:
1. Defendomt admits that on Janurary 1, 20XX, she was driving in the vicinity of Elm and
Main Streets, but Defendant denies ecch and every other allegation in paragraph 1.
2. Defendamt denies each and every allegation in paragraph 2.
Defendant asserts the following affirmative defense:
Plaintiff is barred from pursuing the cause of action stated in Plaintiff's Complaint under the

Stcite of 's applicable statute of limitations for negligence actions as it occurred

more than two yecrs before the Complaint was filed.
@ WHEREFORE Defendamt prays that Plaintiff take nothing and that Defendomt e awarded all

fees and costs of suit.

® Sanaty Adams

Scrah Adams, Defendant in Pro Per




@ A prayer for relief, which typically requests
that “the Plaintiff take nothing” and that the
court award court costs to you. If your An-
swer includes claims against the Plaintiff
(called a counterclaim; see below) or a third
party (called a cross-Complaint or cross-
claim; see below), the prayer for relief will
also ask for money damages in a specified
amount or “according to proof,” just like

the prayer for relief in a Complaint.

® Your signature, which follows the prayer
for relief. If the Complaint is verified, you’ll
probably be required to verify your Answer.
This means that youwll have to include a
statement such as “I declare under penalty
of perjury that the allegations in the Answer
are true” immediately above your signature.
(Check your state’s law or a legal formbook

for the wording required in your state.)

In addition to denying all or some of a Com-
plaint’s allegations, your Answer may also include
affirmative defenses, counterclaimsand cross-Com-

plaints. Let’s briefly look at each of these.

h. Affirmative Defenses

Affirmative defenses consist of new factual allega-
tions that under legal rules defeat all or a portion of
a Plaintiff’s claim. As the Defendant, you have the
obligation to raise any affirmative defenses on
which you hope to rely, and at trial you’ll have the
burden of proving their truth. Common affirma-
tive defenses are listed in Federal Rule of Civil

Procedure 8(c).
They include:

Statute of Limitations—an allegation that the
Plaintiff failed to file the Complaint within the time
required by law (see Section B, above).
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Q If the court lacks jurisdiction over you,

say it here. Normally, your Answer will
not dispute the court’s power to hear the case
(jurisdiction), since the Plaintiff probably filed the
lawsuit in the proper court. In the unusual case in
which the court’s power to hear the case is an issue,
you may include that as an affirmative defense or,
in the alternative, file a pre-Answer motion raising
lack of jurisdiction as a technical defect. (See Sec-

tion 3e, below.)

In a negligence case, that:

« the Plaintiff’'s own carelessness (often called
“contributory negligence”) was the cause of all

or some of the Plaintiff’s injuries, or

« that the Plaintiff “assumed the risk” of injury
by voluntarily engaging in a dangerous activi-
ty, such as rock climbing, playing in a football
match or walking next to a building where

thousands of pigeons roosted.
In a contract action, that:

+ aparticular oral contract is invalid because by
law (called the Statute of Frauds) the agree-
ment was required to be in writing—or at least

referred to in a document—to be enforceable

» the Defendant was a minor at the time the

contract was made, or

+ the contract was a product of duress, because
the Plaintiff threatened the Defendant with
physical harm if the Defendant refused to sign

the contract.

You and the Plaintiff have already settled the
dispute. (Lawyers call this “accord and satisfac-

tion.”)
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A Be sure that your Answer states all
possible affirmative defenses. If you do
notinclude an affirmative defense in an Answer (or
get a judge’s permission to add an affirmative de-
fense later), you will not be able to offer evidence to
supportan affirmative defense at trial. Alegal coach
can help you determine whether any affirmative

defenses are available to you.

Somesstates have pre-printed “checkbox” forms

thatyou can use. You can find them at alaw library.

¢. Counterclaims

Counterclaims (governed in federal courts by Fed-
eral Rule of Civil Procedure 13) are a way for a

Defendant to make claims against, and seek money

damages or other legal relief from, a Plaintiff. A
counterclaim is particularly appropriate if you
planned to sue the Plaintiff before the Plaintiff won
the race to the courthouse door and sued you first.
A counterclaim allows you to use an Answer not
only to deny a Plaintiff’s allegations, but also to go
on the offensive against the Plaintiff. A counter-
claim says, in effect, “The Plaintiff says  owe money
to him? No way—it’s the Plaintiff who broke the
contract and as a result owes me the money I lost.”
A Defendantwho wantsajudgmentagainsta Plain-
tiff has to include a counterclaim in an Answer
(rather than filing a separate lawsuit) if the Defen-
dant’s claim is based on the same series of events as
the Plaintiff’s (lawyers call these “compulsory coun-

terclaims”).

“We’ll see your hundred thou and countersue you a million”

— ¥
T

P ooy




If a defendant has a compulsory counterclaim
but doesn’t include it in the Answer, the defendant

won’t be allowed to bring that claim later.

Example: You’ve been sued for negligence. The
Plaintiff’s Complaint states that you carelessly made
a left-hand turn and collided with the Plaintiff’s
oncoming car. Your Answer may set forth a coun-
terclaim in which you allege that it was the Plaintiff
who carelessly drove into the road from a driveway
after you had begun to turn, colliding with you and
causing you to suffer personal injuries requiring
hospitalization, continuing medical treatments, lost
future income and severe damage to your car. If
you don’t include this counterclaim in your An-
swer, you’ll give up the right to seek damages from
the Plaintiff caused by the accident. (Again, legal
form books—discussed in Chapter 24, Section B2
—setforth sample counterclaims for differentkinds

of cases.)

d. Cross-Complaints or Cross-Claims

More rarely, you may also want to use your Answer
to bring a new party into the case by including a
“Cross-complaint” in your Answer. (See Fed. Rule
of Civ. Proc. 13)g).) A Cross-complaint in essence
blames a new third party for any harm the Plaintiff
suffered. For example, if you are a Defendant in an
auto accident case, you may file a Cross-complaint
against the company that repaired the brakes on
your car, claiming that the improper brake repair
(and not your carelessness) caused your brakes to

fail and your car to collide with the Plaintiff’s.

e. Raise Technical Defects

Before filing an Answer (or sometimes as part of an

Answer), you might respond to a Complaint by
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filing a Motion to Dismiss, claiming that the case
cannot proceed because the Plaintiff has violated
one or more procedural requirements. (See Fed.
Rule of Civ. Proc. 12.) A judge may dismiss a case
for serious procedural violations, and if the statute
of limitations expires before the Plaintiff can refile
it, the procedural error may spell the end of the
lawsuit. More likely, your valid procedural objec-
tions will disrupt the case by forcing the Plaintiff to
start over with a new Complaint or even in a new
court. If nothing else, the ensuing fuss and delay
may convince the Plaintiff that winning the case

won’t be easy and lead the Plaintiff to offer to settle.

Common technical defects you can raise in-

clude:

+ The court lacks power to hear the case (juris-
diction), either over the Defendant personally
or over the subject matter of the case. For
example, perhaps the Plaintiff has filed the
case in federal court, even though the claim
does not arise under federal law and the Plain-
tiff and Defendant are citizens of the same

state. (See Section C, above.)

+ Improper service of the summons and Com-
plaint. For example, instead of handing you
the papers personally, the Plaintiff’s process
server simply discarded them but claimed to

have served you.

+ The Complaint is vague and ambiguous. This
response is not usually successful, because
modern pleading rules allow each side to post-
pone providing the details of the case until
disclosure and discovery (see Chapter 5). How-
ever, ifa Complaintis so vague thatyou are not
sure of what you supposedly did wrong, you

can make a Motion for a More Definite State-
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‘&’
ment, which if successful can force the Plaintiff QI‘ RECOMMENDED READING

to prepare and serve a more factually detailed ) ) ) ,
American Jurisprudence Pleading and Practice Forms

Complaint. Annotated (Lawyers Cooperative Publishing Co.; up-

+ The Complaint fails to state a claim for relief. dated regularly) is a comprehensive, multi-volume
Essentially, this response asserts that “even if guide with numerous forms and examples.
everything the Plaintiff alleges is true, there is Basics of Legal Document Preparation, by Cummins
no valid legal claim.” For instance, a Com- (Delmar), contains numerous examples of state and
plaint would not state a valid claim if it alleged federal pleadings.

that “I bought a stock recommended by my Plain Language Pleadings, by Carol Ann Wilson

stockbroker and it went down in value.” (By (Prentice Hall), is an attorney assistant's guide to
contrast, the claim might have been valid if it preparing pleadings. B

alleged that the stockbroker recommended a

stock without disclosing that it was a specula-

tive stock to an investor who had previously

told the stockbroker that she wanted only con-

servative investments.)
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his chapter provides an overview of the

procedures that commonly take place be-

tween the conclusion of the initial paper-
work stage of alawsuit (see Chapter 3) and the time
that a case either settles or goes to trial. Despite
what we have all seen in movies and TV shows,
most cases don’t go straight from initial papers to
trial (with perhaps a few commercials in between).
Like most civillitigation professionals (lawyers and
paralegals), you will probably spend most of the
time you devote to your case not in court but
engaged in the pretrial activities outlined in this
chapter and described in more detail throughout
the book.

Pretrial tasks include preparing and gathering
documents, exchanging them with your adversary
and participating in the process of fact investiga-
tion called “discovery.” And at least the first few
times you go to the courthouse, it likely will not be
to conduct your trial but to participate in a pretrial
conference with your opponent (and often ajudge)
or to ask the judge to decide some preliminary

dispute (called “arguing a pretrial motion”).

Especially if you represent yourself and are un-
familiar with litigation, it is important to under-
stand at the outset that the pretrial stage of your
case is likely to be time-consuming. Rules govern-
ing pretrial activities tend to be technical and exact-
ing. This is the “inside stuff” of the law generally
familiar only to experienced attorneys and parale-
gals, and often changed by legislators and judges in
response to attorneys’ maneuverings. Moreover,
while some processes will be dictated by state law
and followed inall of a particular state’s courthous-
es, others may be a product of local court rules and
even unwritten customs which operate only in the

courthouses of a single county. Thus, while we can

outline common pretrial procedures, we can’t an-
ticipate all of the local rules and practices that may
occur in your case. Your court may follow a prac-
tice not touched on below, may refer to a similar
procedure by a different name or may follow sim-
ilar procedures butinadifferent order. Also, ifyour
case involves less than $50,000 and doesn’t present
complex legal issues, it may be put on an expedited
“short cause” calendar. In these cases, many of the
processes described in this chapter don’t apply or

are streamlined.

To find out which procedures will apply to your
specific case, you’ll have to carefully consult your
state and local rules (and talk to your legal coach, if
you have one). Courthouses often provide proce-
dural guides, and the latest versions of court rules
are generally available in public libraries and on-
line. For more information about how to do legal
research, including websites where you’ll find court

rules and legal forms, see Chapter 24.

A. KNOW AND FOLLOW PRETRIAL
DEADLINES

The substantial roster of pretrial procedures out-
lined in this chapter typically unfolds according to
a fast-paced schedule that is, at least in theory,
subject to rigorous oversight by judges. In many
areas of the country, the swift pace of pretrial
activities (often called “fast track” or “rocket dock-
et” procedures) has reduced the long case backlogs
that were common just a few years ago, when
parties themselves had the power to dictate the pace
of litigation, subject only to very loose statutory
controls. Ifyou’re serious about representing your-

self in court, be prepared to meet a number of



pretrial deadlines for filing documents in court,
exchanging documents with your adversary, con-
ducting discovery and attending conferences with

your opponent and possibly the judge.

A Proselitigants must follow the rules. Most
judges won’t cut you any slack simply be-
cause you're representing yourself and are doing
your best to negotiate a minefield of unfamiliar
procedures. Miss a deadline, and you may have to
pay a penalty to your opponent or you may lose a
right that you might otherwise have—for example,
to ask for a jury trial or take a particular witness’s
deposition. Miss deadlines frequently, and a judge

may even dismiss your Complaint or Answer.

B. PRETRIAL CONFERENCES

If your case goes all the way to trial (or even if it
settles the day before), you probably will partici-
pate in a number of meetings along the way, often
with both your adversary and a judge present.
These pretrial conferences go by different names in
different courts, sometimes depending on when in
the pretrial process a conference takes place. For
example, a pretrial conference might be called a
“scheduling conference,” an “arbitration status
conference,” a “status conference,” a “trial setting
conference” ora “settlement conference.” And while
a particular state’s court rules may require only
attorneys (not parties) to attend some types of
pretrial conferences, if you’re self-represented you

will have to attend all of them.
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Court rules often require certain conferences in
nearly every case. In addition, Federal Rule of Civil
Procedure 16(a) and similar rules in most states
grant judges discretion to order attorneys and pro
per parties to attend additional pretrial conferenc-
es to discuss such matters as settlement and discov-
ery or to whittle down the number of disputed
issues in the case. For a more complete list of
subjects that are commonly discussed during pre-
trial conferences, see Federal Rule of Civil Proce-
dure 16(c).

C. COURT-ORDERED MEDIATION
AND ARBITRATION

In addition to slogging through a succession of
pretrial activities, in many states a judge may order
you to attempt to settle your case through media-
tion or arbitration, sometimes both. Broad rules
designed to promote settlement authorize judges
to “sidetrack” certain types of cases—for example,
child custody cases and cases involving less than
$50,000—Dby ordering litigants to take their dis-
putes through some form of alternative dispute

resolution.

In mediation, a neutral third party (the media-
tor) gets the parties together and tries to informally
facilitate resolution of a dispute. However, the
mediator has no power to impose a settlement. If
the mediation fails, the case typically comes back
“on track” and proceeds to trial (or settlement) as

though the mediation had not occurred.

Arbitration is more formal than mediation. It
resembles a trial in that a neutral third party (the
arbitrator) hears testimony, examines documents

and issues a decision, usually called an “award.” In
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some states, an arbitrator’s decision has the same
finality as if it were issued by a judge or jury. Butin
others—especially if you didn’t agree in advance to
be bound by the arbitrator’s decision—you have
the right to reject it, which means your case will be
returned to the court system. However, if you reject
an arbitration award that turns out to be more
favorable to you than the outcome of trial, you may

be ordered to pay your adversary’s court costs.

For more information about court-ordered
mediation and arbitration, and tips for represent-
ing yourself effectively in both types of proceed-
ings, see Chapter 6.

D. INITIAL PRETRIAL PROCEDURES:
SETTING GROUND RULES

This section examines pretrial activities that com-
monly take place shortly after the initial pleading
(paperwork) stage is complete. These early proce-
dures can be critical because decisions made at this
time often determine the scope and timing of the

pretrial activities to follow.

1. Filing a “Proof of Service” and
“At Issue Memorandum”

In most states, the service of a Complaint and
Answer is not sufficient to start your lawsuit rolling
toward settlement or trial. If you are a Plaintiff, you
also have to “start the clock” by filing a paper called
a Proof of Service that notifies the court that your
Complainthasbeen served on the Defendant. (Fed.
Rule of Civ. Proc. 4(1); see Chapter 3.) In addition,
you may need to file a separate document, some-
times called an At Issue Memorandum, which indi-

cates that the Defendant has filed an Answer. If you

want a jury trial but didn’t make a jury trial request
in your Complaint or Answer, youmay do so in the
Memorandum. Alternatively, court rules may re-
quire that you make a jury request in a separate

document.

2. Attending an Early Meeting of
Parties and Preparing a Report

Federal Rule of Civil Procedure 26(f) and similar
rules in many states require you to meet with your
adversary “as soon as practicable” after a Com-
plaint and Answer have been filed. This meeting
must typically take place before the judge conducts
what is often called a “scheduling conference” and
issues a Scheduling Order. (See Section 3, below.)
You and your adversary generally have to arrange
the meeting yourselves; you might not get a notice
from the court ordering you to meet. The issues
thatyouand your opponentare expected to discuss
in good faith during this meeting include the fol-

lowing:

+ Your competing claims, with an eye to a pos-

sible quick settlement.

+ The timing of the disclosures which you and
your adversary must provide to each other
under Federal Rule of Civil Procedure
26(a)(3). (Federal and many state courts pro-
vide that very soon after the “early meeting
of parties,” the parties must exchange basic
information such as the names, addresses
and telephone numbers of potential witnesses
and the identity and whereabouts of relevant
documents. For more information on what
has to be disclosed under Rule 26(a)(3), see
Chapter 5.)



+ Theformation ofadiscovery plan, which often
includes the issues on which each party will
seek discovery and the timing of each party’s
depositions and other discovery requests. (For
a description and analysis of discovery meth-
ods, see Chapter 5.)

+ An estimate of how long the trial will take.

Under Federal Rule of Civil Procedure 26(f)
and similar rules in many states, you and your
adversary are required to prepare a single Joint
Report outlining the agreements reached during
your early meeting. The report has to be submitted
to the court within ten days after the meeting. If you
are appearing pro per and your adversary is repre-
sented by an attorney, the attorney may offer to
prepare and submit the report. If so, make sure that
theattorneysends youadraft before submitting the
report to the judge so that you can carefully check
to see that it reflects the agreements you made. A

simple Joint Report is below.

il
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A Beware of slanted reports. Whoever drafts
any court document has many subtle—
and sometimes not so subtle—opportunities to
slant it in the drafter’s direction. Always promptly
read drafts of reports and other documents pre-
pared by your adversary. If they don’t reflect what
you agreed to, rewrite the misstatements and mail,
fax or email the document back to your adversary.
You may have to exchange several drafts before you
reach consensus. With a document such as a Joint
Report of Early Meeting, bring your final draft to
the conference with the judge in case it differs from

the version your adversary presents.
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JOINT REPORT OF EARLY MEETING

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Fred Nolo

[Street Address]

[City, State, Zip Code]
[Phone Number]

PLAINTIFF IN PRO PER

THE COURT OF COUNTY

STATE OF

Fred Nolo, ) CASE NO. 12-3-456789-1

)

Plaintiff, ) JOINTREPORT OF EARLY MEETING
)
V. )
)
Austin Tayshuss, )
)
Defendant. )
)

Plaintiff Nolo and Counsel for Defendant Austin Tayshuss submit the following Joint Report of
Early Meeting.

1. No later thon March 1, 20XX, the parties will make the following disclosures under the terms of
F.R.C.P. 26(c)(3): [include a list of what will be disclosed, such as descriptions of documents and
witness information]

2. Plaintiff Nolo will depose Defendont Tayshuss no later than March 12, 20XX.

3. Following the completion of Defendant Tayshuss' deposition, Defendant Tayshuss will depose
Plaintiff Nolo no later than March 31, 20XX.

4. No other depositions will be taken.

5. No pretrial motions are contemplated at this time.

6. No other parties will be brought into the case.

7. The estimated time for trial is one day.

8. The parties attempted in good faith to resolve their dispute and settle the case but were unable
to do so. The parties intend to conduct further settlement discussions following the completion of the

depositions.

Date:

Attorney for Defendant
Austin Tayshuss




3. Attending a Scheduling Conference

The “scheduling conference” described in Federal
Rule of Civil Procedure 16(b) is likely to be the first
pretrial conference with the judge that you’ll at-
tend. A scheduling conference may take place in
the judge’s office (often called chambers), with
you, your adversary and the judge all present in
person. However, the conference may also take

place via telephone or by other electronic means.

Rule 16(b) puts the judge in the role of case
manager. Normally, after reviewing the early meet-
ing report (discussed in Section 2 above) and hear-
ing from both parties at the scheduling conference,
the judge will issue an order (often called a Sched-
uling Order) that sets time limits for filing any
pretrial motions, completing discovery, conduct-
ing other pretrial conferences and starting trial. As
a pro se litigant, you may find it difficult to predict
how much discovery you’ll need to do and how
long it will take. One option is to consult a legal
coach before attending the scheduling conference.
Also, ask the judge to give you leeway when setting
deadlines. For example, a portion of your schedul-

ing conference may go as follows:

1  Judge
It seems to me that all depositions can be
finished by March 31.

2 You:

Your Honor, I'll do my best to do that. But I
need the medical records from Mercy Hospital
before I take my adversary’s deposition, and to
do that I'll need to serve the hospital with a
Subpoena Duces Tecum. Not only that, the
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Supervisor of Records at Mercy told me they
are temporarily short of staff, so they may be
delayed in sending out the records. In view of
allthis, Id ask that T have until the end of April
to depose my adversary. I don’t think the extra
month will affect the trial date that you’ve

given us.

3  Judge:

Well, you’ve done your homework and know
what you have to do, so I'll grant the request
and give both parties until the end of April to
complete all depositions.

As in the example above, a judge will probably
be more inclined to grant your request for more
timeifyouindicate the reasons why youneed itand
demonstrate familiarity with pretrial procedures.
You must have a good reason to obtain a flexible
Scheduling Order: Under Rule 16(b) a judge will
consider your request for achange in the order only
if you can demonstrate “good cause” for needing

more time.

Though the judge formally makes the Schedul-
ing Order, you and your adversary will likely be
expected to prepareaProposed Order for thejudge’s
signature. (You won’t have to go very far in the
pretrial process before you realize that most orders
issued by judges are in fact prepared by one of the
parties for the judge’s signature.) The Proposed
Order may simply be tacked on to the end of the
Joint Report o