
Debating
Political
Reform in
China





Debating
Political
Reform in
China
Rule of Law vs.
Democratization

Suisheng Zhao, editor

M.E.Sharpe
Armonk, New York
London, England

An East Gate Book



}
An East Gate Book

Copyright © 2006 by M.E. Sharpe, Inc.

All rights reserved. No part of this book may be reproduced in any form
without written permission from the publisher, M.E. Sharpe, Inc.,

80 Business Park Drive, Armonk, New York 10504.

Library of Congress Cataloging-in-Publication Data

Debating political reform in China : rule of law vs. democratization /
edited by Suisheng Zhao.

p. cm.
“An East Gate book.”
ISBN 0-7656-1731-5 (cloth : alk. paper)
 1. China—Politics and government—1976–2002. 2. China—Politics and government—
2002– 3. Rule of law—China. 4. Democratization—China. I. Zhao, Suisheng, 1954–

JQ1510.D43 2006
320.951—dc22 2005030862

Printed in the United States of America

The paper used in this publication meets the minimum requirements of
American National Standard for Information Sciences

Permanence of Paper for Printed Library Materials,
ANSI Z 39.48-1984.

~

MV (c) 10 9 8 7 6 5 4 3 2 1

To my family and many friends

whose love and support have sustained my search for a better world



v

Contents

Introduction Suisheng Zhao vii

1. Toward a Consultative Rule of Law Regime in China
Pan Wei 3

2. Political Liberalization Without Democratization:
Pan Wei’s Proposal for Political Reform

Suisheng Zhao 41

3. A Government of Laws: Democracy, Rule of Law, and
Administrative Law Reform in China

Randall Peerenboom 58

4. The Rule of Law as Transition to Democracy in China
Larry Diamond 79

5. A Comparative Politics of Democratization in China
Edward Friedman 91

6. Pan Wei’s Consultative Rule of Law Regime:
Reforming Authoritarianism in China

Gunter Schubert 111

7. Toward the Rule of Law: Why China’s Path Will Be Different
from the West

Baohui Zhang 122

8. The People’s Court in Transition: The Prospects for Chinese
Judicial Reform

Qianfan Zhang 138

9. State Power and Unbalanced Legal Development in China
Yongshun Cai and Songcai Yang 164

10. Law and Labor in Post-Mao China
Yunqiu Zhang 180

11. The Internet and Emerging Civil Society in China
Guobin Yang 196



vi

12. The Internet and Single-Party Rule in China
Tamara Renee Shie 215

13. Toward a Rule of Law Regime: Political Reform under
China’s Fourth Generation of Leadership

Suisheng Zhao 230

14. Reflections on the “Consultative Rule of Law Regime”:
A Response to My Critics

Pan Wei 247

Notes 255
About the Editor and Contributors 283
Index 287



vii

Introduction
Suisheng Zhao

This book is a modest attempt to understand the connection between the rule of law
and democracy, two key issues that face political reformers in China today as well as
political leaders of many other countries in the process of political change.

Since China began revamping its economy in the late 1970s, the pressure for po-
litical reform has been building as it has become more and more difficult for the
Communist regime to sustain a growing disconnect between a market-oriented
economy and a dynamic society, on the one hand, and an anachronistic and authori-
tarian state on the other. As a result, political reform has not only been hotly debated
and broadly discussed among Chinese intellectuals but has also become an official
policy objective, listed on the agenda of the Chinese Communist Party (CCP) and
governmental meetings and official publications. One of the key issues in the debate
is whether single-party rule can adequately facilitate China’s transition or if a multi-
party electoral democracy is required. Many Western observers and Chinese liberal
intellectuals want to see China’s political reform lead to a multiparty democracy.
Nevertheless, when Chinese government officials and some Chinese scholars talk
about political reform, they propose improving the rule of the CCP, making the single-
party system more efficient and providing it with a solid legal base so that the CCP
will continue to be instrumental for maintaining political stability, which is seen as a
necessary condition for rapid economic modernization. Such an understanding of
political reform is very widespread in China, including among the Jiang Zemin and
Hu Jintao generations of the Chinese leadership. Improving single-party rule by sub-
jecting the system to the rule of law has been regarded as an urgent task of political
reform, while movements to transform the system into a Western-style multiparty
democracy have to be on hold for the time being.

Pan Wei, a Berkeley-trained Chinese scholar at Peking University, illustrated a
scenario of political reform without democratization using his idea of a consultative
rule of law regime in a paper published first in a 1999 issue of Zhanlüe yu Guanli
(Strategy and Management), a Chinese journal with a large readership among China’s
elite. Pan has therefore become known as one of the leading “neoconservative” schol-
ars among some Western observers and has gained both domestic and international
attention because of his systematic and sophisticated presentation of political reform
to improve rather than replace single-party rule in China. An international sympo-
sium was organized by University of Denver’s Center for China–U.S. Cooperation to
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discuss Pan’s paper in the summer of 2000. After the symposium, Pan’s revised En-
glish version of the paper was published, together with the critiques of his paper by
several participants at the symposium, in the Journal of Contemporary China in 2003.
In response, more scholars joined the debate. This book is a collection of selected
responses to Pan’s controversial argument (contained in Chapter 1) and some empiri-
cal studies of the relationship between rule of law and democracy in China.

In his attempt to demythologize the Western concept of democracy and promote
his consultative rule of law regime, Pan Wei identifies four types of linkage between
democracy and rule of law in the contemporary world: countries with democracy but
no rule of law; countries with rule of law but no democracy; countries with both rule
of law and democracy; and countries with neither. Pan believes that the first type is
the worst, since a democracy without rule of law is likely to result in chaos, corrup-
tion, and unsustainable development. The second type has been proven to be a viable
political option, especially for countries without democratic traditions. Hong Kong
and Singapore are examples of the second type, and they are well governed societies
with efficient and clean government. Pan therefore argues that political reform in
China has not and should not consist simply of democratizing the polity. Instead,
China has worked to establish a “consultative rule of law regime,” which is a rule of
law regime supplemented by democracy rather than a democracy supplemented by
rule of law. This is a “mixed” regime derived from the Chinese tradition of civil
service via examination and the Western tradition of legalism and liberalism via the
separation of power to form checks and balances. It represents the Chinese ideal of a
political civilization, which is radically different from the liberal democracy of the
Western world. Therefore, Pan suggests the consultative rule of law regime as an
option for China’s political reform, a feasible path for China to fundamentally im-
prove the rule of the CCP within the single-party system. He believes that a legalist
direction of political reform is a logical development in light of China’s particular
social setting and the related political culture.

Pan’s provocative and sophisticated argument is refreshing not only to many scholars
of Chinese politics but also to many students of law and democratization, whether or
not they agree with him. While it is not difficult to find flaws in Pan’s thesis, it is hard
for even the most critical scholars to simply ridicule Pan’s argument for the consulta-
tive rule of law regime because Pan’s view represents some of the most influential
thinking among Chinese elites on the issues of the rule of law and democracy today.
It is not coincidental that China’s reformers from Deng Xiaoping and Jiang Zemin to
Hu Jintao have emphasized rule of law while avoiding democratization. Through a
spirited debate, this book tries to offer the readers Pan’s alternatives for political re-
form, which by the end are well critiqued and illustrated by the other contributors.

Chapter 2, by Suisheng Zhao agrees with Pan’s assertion that incumbent Chinese
reformers have looked upon the rule of law and political liberalization without de-
mocratization as an alternative solution to many of China’s problems related to the
authoritarian one-party system. This welcome first step in China’s political reform
has produced substantial, even dramatic, political changes and has been the catalyst
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for greater individual freedom and economic development. Although China’s history
reminds us that the course of change is never certain, recent political liberalization,
together with the change in one-party rule, may slowly lay a foundation for democra-
tization, which should be the ultimate goal of political reform. The long-term politi-
cal stability, administrative efficiency, and economic development in China ultimately
depend on the emergence of a genuinely representative government chosen by the
people through a democratic process. From this perspective, while Pan’s rule of law
regime may be an alternative to democracy for the immediate future, it is important to
see the transitional nature of the rule of law regime and the inevitability of democratic
development in the long run.

In chapter 3, Randy Peerenboom, a prominent scholar of Chinese legal develop-
ment, welcomes the bold attempt by Pan to chart a feasible path of political reform
for China. Similar to Zhao, while sympathetic to Pan’s basic approach and beliefs
that the rule of law without democracy is the most likely path to political reform in the
short term, Peerenboom suggests that, in the long run, democracy will be necessary
to solve some of the divisive social issues that have arisen in China as a result of
economic reforms and social changes. He also asserts that Pan’s understanding of
rule of law is overly simplistic and that his faith in the miraculous power of rule of law
to put an end to corruption, resolve pluralistic conflicts, and produce a just and har-
monious society is wildly exaggerated. Peerenboom expands the scope of Pan’s pro-
posal to explore various possible administrative law reforms and legal reforms more
generally required to realize a rule of law in China but he cautions that ultimately
their success turns on issues of power that exceed the limits of the law. Therefore, it
would be impossible to have genuine legal reform without democratization.

Larry Diamond, one of the most prominent scholars of democracy in the West,
puts even more emphasis on democratic reform than does Peerenboom. He indicates
in Chapter 4 that China urgently needs political reform to deal with the rapidly mount-
ing problems of corruption, abuse of power, financial scandals, rising crime and in-
equality, and declining legitimacy of the Chinese Communist Party. A rule of law,
with an independent judiciary and other autonomous institutions of horizontal ac-
countability, is vital if China is to rein in these problems and deliver better, fairer,
more transparent, and effective governance. From this perspective, Pan’s “consulta-
tive rule of law system” is a potentially important step along the path of political
reform. However, says Diamond, Pan’s rule of law system is in essence a liberal
autocracy that goes only part of the way toward addressing the deficiencies of gover-
nance in China. It is therefore best viewed as a transitional framework. To work,
horizontal accountability must be supplemented and reinforced by vertical account-
ability through competitive elections, which give local officials an incentive to serve
the public good, and enable the removal of bad officials by the people. Agreeing with
Peerenboom, Diamond shows why an independent civil service, along with the rule
of law and a counter-corruption apparatus, which have worked to curb corruption in
Hong Kong and Singapore and which Pan sees as a way to deal with China’s corrup-
tion, will not be effective. Using the example of Taiwan, Diamond argues that demo-
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cratic institutions are necessary in order to have the rule of law. Ultimately, China can
only achieve adequate and enduring political accountability and stability by moving
toward democracy.

Whereas Zhao, Peerenboom, and Diamond see some merit in Pan’s argument,
Edward Friedman is more critical. He argues, in Chapter 5, that while Pan wonder-
fully illuminates some conundrums of Chinese politics, he prescribes the wrong medi-
cine to treat the problems. Instead of offering an actual alternative, Pan provides a
cultural spin on the now discredited concept of “Asian developmental despotism.”
His solution, synthesizing the ancient wisdom of Chinese Confucianism and legal-
ism, is not a way to attain the liberties and lawfulness that Pan seeks to achieve, but is
likely instead to produce a despotic rule by law—the coercive imposition of authori-
tarian rules on a populace whose unaccountable rulers would still remain above the
law. Based on a comparative study of the experiences of Russia, India, Japan, South
Korea, Taiwan, Singapore, and Hong Kong, Friedman suggests that gradual democ-
ratization is the best way to maintain stability, prevent war, check corruption, and
promote further economic reform because democracy is the most stable political sys-
tem in the world and tends to be a harbinger of stability.

Chapter 6 by Gunter Schubert, a leading China scholar in Germany, reconstructs
Pan Wei’s basic argument for the consultative rule of law regime and discusses both
its conceptual consistency and political practicability. According to Schubert, Pan
provides us with a democratic theory translated into a concept of one-party rule that
combines elements of the Western liberal tradition with the Chinese tradition of
meritocracy. Pan’s vision of erecting an institutional framework based on limited
participation and the absolute authority of the law is noteworthy as it transcends to
some extent the official understanding of “socialist democracy” by the implementa-
tion of a sound legal system. Schubert suggests that Pan’s argument for reforming
Chinese authoritarianism by implementing legal reforms, a modern civil service struc-
ture, and more mechanisms of political consultation might work because there is
considerable space for the CCP regime to gain new legitimacy for quite some time if
only some elements of Pan Wei’s concept are rigorously implemented. From this
perspective, Schubert believes that Pan’s consultative rule of law regime might in-
deed be the most realistic variant of democracy in China that one can hope for in the
near future. He also argues, however, that “consultative rule of law” cannot sustain
one-party rule in the long run.

In a critical response to Pan’s thesis, Baohui Zhang’s Chapter 7 discusses the Chi-
nese historical view of rule of law or rule by law in comparison with the Western
view. Learning from the history of the rule of law in the West, Zhang posits that the
rise of the rule of law requires conditions such as political and institutional checks
and balances, a robust civil society, and a free press that can effectively restrain the
power of the state and its leaders. Unique medieval conditions in Europe allowed the
emergence of constitutionalism, which served as the foundation for rule of law in the
modern era. However, China today does not have similar conditions. Its system of
single-party rule is inconsistent with the basic tenets of rule of law. Zhang therefore
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argues that it is impossible for China to develop a rule of law regime without democ-
ratization. And although democracy does not guarantee the rule of law, it does stand
a better chance than other forms of government. China can only develop the rule of
law through democratization.

The best way to assess the feasibility of Pan Wei’s argument is to empirically
examine the compatibility of the rule of law and one-party rule in China. The chapters
by Qianfan Zhang, Yongshun Cai/Songcai Yang, Yunqiu Zhang, Guobin Yang, and
Tamara Shie present some empirical studies in this regard. According to their studies,
for many centuries, China was ruled by man, not by law. Post-Mao reform has brought
about some significant changes on the legal front. Although these authors differ in
their assessments of the progress of the reform, they agree that law is still mostly an
instrument for the state and the ruling Communist Party. Rule by law rather than rule
of law has been the most prevailing practice in China. Citizens’ legal rights are not yet
strongly protected, and an independent judicial system is hardly established because
of the CCP’s monopoly on political power. The difficulty for the development of the
rule of law in China raises a fundamental question to Pan Wei regarding whether or
not the consultative rule of law regime can be built up and function effectively within
China’s one-party system.

In Chapter 8, Qianfan Zhang examines the limits of China’s judicial reform and
illuminates the constraints of Pan Wei’s rule of law regime in China. His empirical
study finds that, although China has made great progress on the road toward rule of
law, it still has a long way to go before becoming a state truly governed by rule of law.
His argument is supported by what he calls the “judicial syndrome” in China’s judi-
cial reform. The Chinese courts have been beset by a lack of impartiality and au-
tonomy owing to the heavy political influence exerted by the ruling party, the shortage
of well-trained judicial personnel, and, more generally, the absence of social respect
for the traditionally insignificant judicial branch in a primarily administrative state.
Thus the existing judicial system is woefully inadequate for sustaining Pan’s rule of
law regime, as it fails to meet the Weberian conditions for a politically neutral legal
system that uniformly enforces the law. The uniform administration of justice is fur-
ther jeopardized in China by the enormous diversity of local conditions and interests
typical to a developing state, and by the intimate relations between the courts and
local political branches. Zhang thus concludes that the most direct and fundamental
limit to Chinese judicial reform is its political system: namely, the party directly inter-
feres in judicial decisions. One-party rule is a barrier to the rule of law in China.

Chapter 9 by Yongshun Cai and Songcai Yang starts in agreement with Pan Wei
that the rule of law is one of the most important components of future regime building
in China because political and socioeconomic changes in China have assigned an
unprecedented role to law. That is why the Chinese government has made serious
efforts toward this end. However, in an exploration of how state power in China af-
fects the development of the legal system, Cai and Yang find that the progress toward
rule of law remains slow. Other than the problem of many inadequately trained and
incompetent lawyers, the environment in which lawyers operate is still replete with
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social and political constraints. The most important constraint comes from the fact
that the legal system in China is still seen as an instrument of the party-state to achieve
social and political order. To this end, legal institutions remain in the “cage” of the
party-state. For the same reason, lawyers’ practice has also to be accepted by the
party-state, which implies limited autonomy of lawyers when defending litigants
against state actors. Based on a survey of about 290 lawyers, the authors reveal that,
as a result of this constraint, Chinese lawyers are selective in taking on lawsuits due
largely to the political risks. They are more willing to represent clients in litigation
pertaining to economic and civil affairs as opposed to administrative litigation and
criminal cases. For one thing, lawyers receive high payment for lawsuits of an eco-
nomic nature. More importantly, there are political risks in taking on administrative
litigation and criminal cases. Cai and Yang therefore confirm Qianfan Zhang’s con-
clusion that because the power of state agencies, particularly the party committees,
has affected the development of the legal system by influencing legal representation,
achieving even a thin rule of law in China remains challenging.

In Chapter 10, Yunqiu Zhang takes a more positive view than the previous two
chapters on the feasibility of Pan’s rule of law regime. According to Zhang, Pan’s
proposal shows an acute understanding of some fundamental problems with the cur-
rent Chinese legal system and offers corresponding remedies for them. He agrees with
Pan that nonelected technocratic elites—“neutral” civil servants, “autonomous” judges,
“independent” anti-corruption agents, “independent” auditors—should be central play-
ers in the rule of law structure. But he also finds a problem with the conspicuous
absence of public participation—the participation of ordinary citizens—in Pan’s re-
gime. His chapter addresses the necessity and possibility of involving ordinary citi-
zens in building the rule of law by examining the interactions between law and a
specific social group—workers. In a case study of the impact of labor legislation on
Chinese workers, Zhang tackles the issue of why workers do not adopt street protests
as a major strategy in defending their interests or why there is a lack of radical or
coordinated challenge to the regime from workers. He finds that labor laws, which
have proliferated in the reform years as a result of vigorous state legislative efforts,
have provided workers with a new channel to settle their disputes with management
and to express their concerns or protect their interests. He indicates that this legal
channel, state-sanctioned or -supported, is less risky than protests, which are not en-
dorsed by the state and could likely incur state reprisals, and is therefore preferable to
most workers and could serve as an alternative to protests. Based primarily upon his
own field studies, especially interviews with workers and investigations of some labor
lawsuits, Zhang argues that labor legislation had a positive effect on workers, provid-
ing them with a useful weapon for self-protection. Workers gradually developed an
awareness of the rule of law and a willingness to use legal means in handling their
disputes with management and, in so doing, they often succeeded. Admitting that the
legal weapon proved too heavy for ordinary workers to wield, as they had to encoun-
ter enormous and often insurmountable barriers in lodging and winning lawsuits, Zhang
believes that the elements of the rule of law emerged in the area of labor.
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Although Yunqiu Zhang is more positive about the development of the rule of law
in China, his study, like the other two empirical studies, identifies the unchecked
state/Communist Party power as the major barrier for building an effective rule of law
regime. To overcome the barrier, a more assertive civil society must emerge to chal-
lenge the one-party monopoly of power, as it will become more and more difficult for
the CCP to sustain the authoritarian single-party rule in an increasingly pluralized
and liberalized Chinese society. Indeed, an increasingly assertive civil society is aris-
ing, facilitated, among other things, by the information technology revolution, par-
ticularly the development of the Internet. Many China observers have expected a
collision between the Internet and the Chinese authorities because the Internet has the
potential to erode the leadership’s monopoly on information and complicate the rela-
tions between the authoritarian regime and the emerging civil society.

Based on a case study of the impact of the Internet on civil society development in
China, Guobin Yang suggests in Chapter 11 that the Internet has indeed affected three
key areas of Chinese civil society: the public sphere, social organizations, and popu-
lar protest. The Internet has fostered public debate and problem articulation and dem-
onstrated its potential to play a supervisory role in Chinese politics. In addition, the
Internet has facilitated the activities of existing organizations while creating a new
associational form, the virtual community. Finally, the Internet has introduced new
elements into the dynamics of protest. Public debate, social organization, and protest
that take place on the Internet in China are linked in numerous ways with the global
community, including the Chinese diaspora around the world. Despite government
efforts to block selected sites, Internet users in China may access Web sites overseas,
or “link up” with overseas individuals and groups for information exchange, solidar-
ity building, or protest. By using the Internet to speak up, link up, and act up, Chinese
citizens have struggled for basic citizenship rights—the right to voice their opinions
on government policies, to be informed of issues that affect their lives, to freely orga-
nize themselves and defend their interests, and to publicly challenge various kinds of
authorities and social injustices. Yang concludes that protection of these basic rights,
therefore, should be on the priority list for political reform. If Pan Wei’s rule of law
alone cannot guarantee these rights, democratization will be a must.

The Internet, however, does not simply represent a threat to CCP rule or a conduit
for democracy. Tamara Renee Shie argues in Chapter 12 that the Chinese Communist
Party has not only employed various measures in the attempt to control the Internet,
from introducing numerous regulations to encouraging self-censorship, with some
success, but it has also taken advantage of the Internet to make CCP rule more effec-
tive. For example, the Web provides an opportunity for greater communication and
cooperation between provincial and municipal governments and the central govern-
ment. Increased government accountability is a potential by-product of the informa-
tion technology revolution. Moreover, the Internet has provided a forum to foster
nationalism. In this case, the Internet will not bring democracy to China by itself. It is
neither inherently revolutionary nor liberating; the impetus for political change must
come from political action within the population, although cyberspace could be a
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vehicle to speed this change once it begins. Therefore, the embracing of the Internet
and information technology in China can be seen as a win-win situation for both the
civil society and the ruling party. Shie’s conclusion agrees with Pan Wei that political
reform toward the rule of law without democracy is a logical direction that an infor-
mation technology–driven Chinese government should pursue.

It has been five years since Pan Wei presented his rule of law regime argument at
the Vail Conference in 2000. During this period, China experienced a transition of
leadership from the third generation led by Jiang Zemin to the fourth generation
under Hu Jintao. In Chapter 13, which brings China’s political reform up to date,
Suisheng Zhao examines the direction of political reform under the current Chinese
leadership. He points out that although scholars have disagreed among themselves
about the feasibility of Pan Wei’s proposal, political reform in post-Mao China has
moved toward building the rule of law regime that Pan proposed. The transition of the
PRC leadership in the early twenty-first century has not shown any sign that the CCP
will adopt the principles of liberal democracy and open up political competition any
time soon. The following three important aspects of political reform suggest a steady
move toward building a rule of law regime (more precisely, a rule by law system):

1. institutionalization of the leadership system with an emphasis on normative
rules and procedures,

2. the effort to make government more accountable to an increasingly pluralis-
tic society,

3. the improvement of citizens’ legal/constitutional rights.

Zhao concludes that while Pan’s rule of law regime provides an option for China’s
political reform, this option may not lead the Communist leadership to embrace the
democratic principles that would dismantle its monopoly on political power. Because
political reform in China has so far tried to use law to rule the country and to improve
the Communist Party’s capacity to govern the economy and society, the question of
whether building a rule of law regime without democratization will sustain the single-
party rule in China remains unanswered.

About a half-decade after presenting his original argument for the consultative
rule of law regime, Pan Wei wrote an afterword in response to his critics for this book.
Of course, this is not a concluding chapter. It is only Pan’s personal reflection upon
this important debate. While admitting some regrets about his original presentation,
he reaffirms his basic argument. The consultative rule of law regime, particularly the
six pillars, in his opinion, has withstood the test of history. In his reflection, Pan goes
further to “demythologize” the Western concept of democracy by characterizing it as
an ideology belonging to the ideal world. His criticism focuses on the so-called “myth
of free elections.” Pan holds that the emphasis on free elections represents a “narrow,”
“parochial,” and “simplistic” definition of democracy. According to him, it is the
arrogant attempt to export “electoral democracy” that has led to a significant “con-
flict of civilizations.” Pan believes that both “democracy” and “authoritarian regime”
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have become the two most useless concepts in academic research of our time. The
rule of law, he believes, should become the direction of political reforms in China.
Pan clarifies that the rule of law is an issue-driven and problem-solving process, not
one concerning values. Once again, he warns China’s reformers that it is dangerous to
build an electoral system before installing the rule of law.

The idea for this book started from the Vail Conference on Pan Wei’s paper in
2000. After the conference, Tom Farer, dean of the Graduate School of International
Studies at the University of Denver, planned to solicit contributions and put together
an edited book, but failed to find time to do so. I took over the book project and would
like to thank Tom for his initiatives. I would also like to thank all the contributors for
their cooperation and responsiveness to my requests to rewrite/update their chapters
for the book. Assistance from Malissa M. Spero, DU China Center’s project manager,
is gratefully acknowledged. Finally, it has been a great pleasure to work with Patricia
Loo at M.E. Sharpe during the publication stage.
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1
Toward a Consultative Rule

of Law Regime in China
Pan Wei

Why has China not embraced democracy? Should we consider alternatives when the
change in China is unlikely to lead to a democracy?

The pressure for political reform is again being strongly felt inside China. Unlike
1989, the current pressure is not derived from an eagerness to speed up marketization,
but from strong resentment against the widespread corruption. The abuse of public
office for private gain exploded in the mid-1990s, quickly conquered all levels and
branches of the government, and clearly became the top concern among the general
public.

The rampant corruption stems from the contradiction between China’s newly in-
stalled market system and the party-state’s unchecked power. The party possesses the
final say over the judicial, legislative, and executive branches of government, and
over the media, markets, universities, and particularly the promotion of officials.
Moreover, economic decentralization has led to the feudalization of administrative
power, and the power monopoly of the party has become the personal power mo-
nopoly of each chief administrator. Nearly all enterprises, social institutions, and of-
ficials at all levels try to buy their way up through bribery of some kind. Their
competitiveness depends less on how well they compete in markets than on how
much and how skillfully they bribe the appropriate higher authorities. The lack of a
just order within the newly built market framework calls for a decisive political move.
It is widely believed within the Communist Party that if the regime falls, corruption
will be the most immediate cause.

Besides the critical issue of timing, however, there are profound disagreements
about what direction the political reforms should take. For many in the West, the
solution lies in the introduction of a democracy mirroring their own political ma-
chines. While most Chinese intellectuals support that proposal, most rank-and-file
officials view it with deep suspicion. As the average Chinese people know little about
polity options, what they mainly care about is an effective cure to corruption, so as to
guarantee fair competition in markets. The top decision makers have given confusing
signals that represent their indecision and fear—the fear of losing the power mo-
nopoly of the Communist Party and hence a Russia-like chaos and collapse. For a
time, they seemed willing to try a democratic direction—gradually, from the village
level. The 15th Party Congress in 1997 decided to “develop socialist democratic poli-
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tics,” even asserting that “without democracy there is neither socialism nor modern-
ization.”1 However, their attention in recent years seems to have shifted to “rule by
law.” The official propaganda has been making a large outcry about that term. Three
terms—Communist leadership, democracy, and rule by law—are used simultaneously
in the official media. Chinese leaders are not ready to go anywhere, but they know
that they need to go somewhere.

In this chapter, I will first clarify the concepts of democracy and rule of law (and
“rule by law” later), and specify their different functions in order to demythologize
the democratic option. Then I will compare the socioeconomic settings in China and
the West, and argue that the differences will likely shape different polity options.
Finally, I will propose for China some decisive political changes in the direction of
“consultative rule of law,” which is a rule of law regime supplemented by democracy
instead of a democracy supplemented by rule of law.

Democracy and Rule of Law

Why should democracy be such a desired form of government that its spread is even
promoted at the cost of fighting international wars? How can we even think of an
alternative to democracy? In third world countries, a “pure” democracy would likely
decay to social disorder and tyranny. Let me start with a theoretical discussion of
democracy and rule of law.

What Is a Democracy?

Democratizing all the world’s polities has become, for some in the West, a Crusade-
like undertaking, like some kind of religious cause. In 1848 Tocqueville wrote in his
twelfth edition of Democracy in America that: “This work was written . . . with a
mind constantly preoccupied by a single thought: the thought of approaching the
irresistible and universal spread of democracy throughout the world.”2 In the book’s
Introduction, he even asserted that resisting democracy “appears as a fight against
God Himself, and nations have no alternative but to acquiesce in the social state im-
posed by Providence.”3 After World War II, Talcott Parsons, who might be qualified
as the founding father of American political sociology, suggested that democracy an
“evolutionary universal.”4 After the Cold War, the fanaticism for spreading democ-
racy has reached a new height in terms of “democratic peace,” implicitly attributing
all international wars to nondemocratic countries no matter who was the aggressor.5

Although democracies have wonderful merits and achievements, democracy it-
self needs be demythologized. It is merely an instrument of governance and its
efficacy is conditional—on rule of law and certain social settings derived from his-
torical accidents.

How should we define democracy and rule of law? Rule of law as a concept is
much more parsimonious than democracy—it means the supreme authority of the
established legal requirements. The authority of law increases as the branches of the
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government are separated to allow “checks and balances” among themselves, and
when the law enforcement agencies are made accountable to the law instead of repre-
sentatives of interest groups. Even as early as Aristotle’s time, scholars understood
that rule of law is preferred to personal rule.

Defining democracy, however, appears rather difficult. Although we have a precise
definition of autocracy as unlimited power imposed by a ruler, prevailing definitions
of democracy are vague and cumbersome, hardly usable to tell democracies from
nondemocracies. They often describe normative ends rather than practical means, and
they add vague degree requirements, such as “minimum,” or “effective.” Robert Dahl
defined democracy as: (1) effective participation; (2) equality in voting; (3) gaining
enlightened understanding; (4) exercising final control over the agenda; (5) inclusion
of adults.6 It seems that the concerned theorists are reluctant to write a neat and clear
definition. Scholars may disagree on definitions, but they all well understand the need
for, and importance of, a precise and usable definition. Why do we allow ambiguous
definitions in this important area of study? The most likely reason is that there are very
backward countries that might qualify as democracies, for they feature periodic elec-
tions of top leaders, and the voting there may be no less equal than that in the U.S.
federal system, under which the worth of the suffrage greatly varies.

Democracy is said to be “people’s rule.” If people could rule themselves, why is
there the need for “government”? If there were no government, the Hobbesian state
of nature would prevail, and people would be subject to the law of the jungle.7 Safety
in social order is the first and most important reason for the need of a government that
is authorized with all the means of violence. The polity closest to “people’s rule” was
the Athenian direct democracy wherein all of the demos had a good and equal chance
to participate in all major decisions. However, even the Athenian “direct democracy”
was often said to be oligarchic in reality. Aristotle’s “rule of many” against “rule of
one” and “rule of a few” was not the rule of even all of the demos, although the
number of participants in the business of government was far more than just “a few.”
The point is that a democracy must also be some kind of “-cracy.” The modern repre-
sentative government is not designed to be “people’s rule,” but people’s right to peri-
odically elect a few representatives who “govern” the people. Thus, the current
“sovereignty of people” is not much more than a parliamentary sovereignty or, in the
case of the United States, the sovereignty of the president plus Congress that Dahl has
called electoral “polyarchy”—rule of a few out of pluralistic contentions.8

The mythologized definition of democracy often implies the function of a panacea
—all evils in a society are often implicitly traced to the lack of (representative) de-
mocracy, or the lack of enough democracy. Dahl lists ten great reasons for desiring
democracy that comprise all the good things one can imagine in this world, such as
liberty, equality, prosperity, and peace.9 Should we forget the American Civil War,
slavery, and the Great Depression of the 1930s? Should we ignore the prosperity and
social progress in Japan, Singapore, Hong Kong, China, and other nondemocratic
countries? With vague and flexible definitions of democracy, ambivalent elements
and qualifications are added, illusory ends justify means, and democracy by defini-
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tion becomes an unchallengeable “universal value.” We know that the democratic
value is not universal. As to a polity option, democracy was a void even in Europe for
two thousand years. It is often argued that the current democracy is imperfect, and
that democracy is a “process” toward perfection. Communist propaganda tells that a
communist society is the most perfect and ideal. If anything bad happens, by defini-
tion it must have been produced because the society is actually noncommunist or not
communist enough. The perfect communist society belongs to another world, and so
does a “perfect democracy” or a “process toward perfection.”

Democracy is often said to treat its own people well. How can a democracy feature
bad governance and poor socioeconomic performance? Sometimes India is labeled
the “largest democracy in the world,” and it is perhaps one of the most stable democ-
racies in the third world. Yet the label is rarely mentioned due to India’s many features
of underdevelopment, including violent ethnic conflicts. President Clinton labeled
Yugoslavia as a “fascist” country led by a “present-day Hitler” who carried out an-
other “Holocaust.” Yet that country under its “Hitler” not only held regular elections
of leaders, but also allowed open operation of opposition parties and media even
during the war with NATO. Despite free and regular elections, how can a country
with constant ethnic wars be a democracy, and how can a “drug trafficker country”
like Colombia be a democracy? It is often ignored that the United States had the
bloodiest civil war of the whole world in the nineteenth century, and Britain during
the Opium War was a much larger “drug trafficking country” than today’s Colombia.
Of course, some would argue that democracies in non-Western countries are not “lib-
eral” democracies, and that only those in the West enjoy the key label “liberal.” I will
show in a moment that the “liberal” part is associated with rule of law rather than with
elections, and rule of law overcomes the weakness of democracy.

Democracy is also believed to treat its neighboring people well. Athens of ancient
Greece was far more democratic than today’s democracies. However, it was clearly
much more war-prone than Sparta. When Athenians asked Melos, a small city-state,
to give up its neutrality in the Peloponnesian War, the Athenian envoy told the Melians,
“You know as well as we do that right is in question only between equals in power,
while the strong do what they can and the weak suffer what they must.” The Melians
surrendered their 700-year independence to the discretion of the Athenians. Yet, the
Athenians “put to death all the grown men whom they took, and sold the women and
children for slaves, and subsequently sent out five hundred colonists and inhabited
the place themselves.”10 The Athenian invasion of democratic Syracuse was demo-
cratically decided. The battle was famous because it was the Waterloo of the Athenian
empire. The post–World War II history of international relations finds little difference
in the pattern of what makes a country more war-prone than others. Does any con-
cerned scholar want to seriously argue which country is the most war-prone in today’s
world? The key problem in the statement “liberal democracies don’t fight each other”
lies in such an implication that all international wars should blame those that are not
“liberal democracies,” no matter who invades whom.

There can be a clear and neat definition of democracy. Modern representative
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democracy is a polity featuring periodic elections of top leaders by electorates. This
is, of course, the only definition of democracy.

Many would disagree with my definition above, and would suggest the inclusion
of a lot more “good” things in it, especially those in the category of rule of law.
However, I am not the first or only one to define democracy as such, Joseph Schumpeter
did the same.11 When all the good things are thrown into the single basket of “democ-
racy,” democracy appears more like an ideology than a practical polity or an instru-
ment of governance. Even if we define democracy as only “liberal democracy,” and
others are phony or childish, we still want to know what is an “infant” or “hybrid”
democracy, and why others are “genuine” or “mature” or “developed,” or “liberal.”

There are three major reasons to define democracy as periodic elections of top
leaders. First, the essential difference between autocracy and democracy lies in how
the leaders are produced. Thus, the periodic election of top leaders is the core charac-
teristic of all democracies, and all definitions include it, although they disagree on
other features. Ardent advocates mainly spread democracy by demanding free elec-
tions of the top leaders. They take this as an essential of “human rights,” and as the
critical indicator of democratization. Second, other key factors, such as checks and
balances and freedoms of speech, press, assembly, and association should be excluded,
for they can be obtained without elections of top leaders. I also exclude factors that are
mainly a matter of degree, such as “effective” and “free” political participation, so that
the concept is made clear and usable. After all, how effective is “effective,” and how
free is “free”? Is the general election in India as free as that in the United States? In
1997 a provincial parliamentary seat in Pakistan was competed for by 107 candidates;
was it “free” enough? Third, I exclude ends, which are often attached to definitions.
All forms of polity claim noble ends, and the declared noble ends serve to mytholo-
gize a polity and ignore its means. Means are what polities are all about, and democracy’s
means are periodic elections of political leaders, which, as is shown below in a com-
parison with “liberal” democracy, serve fewer ends than often claimed.

Is Rule of Law an Inherent Part of Democracy?

Democracy in the West is supplemented by rule of law, and many believe that rule of
law is an inherent part of democracy. Yet, “rule of the people” and “rule of law”
obviously indicate two different things, and one can exist without the other. Their
essential differences are as follows.

Democracy and rule of law differ in political philosophy. Democracy trusts “good
governance” to the extensiveness of political participation motivated by people’s con-
cern for their welfare, hence the demand for the supremacy of people’s power. In
modern times, people’s power is represented through people’s elected representa-
tives. Although people’s contemporary welfare is democracy’s major concern, those
welfare concerns are divided and often conflictive, which leads to partisan politics.
Rule of law, in contrast, trusts good governance to limiting government power within
the boundaries of the law, so that people enjoy the liberty that is not clearly prohib-
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ited. Instead of partisan interests, rule of law emphasizes equality before the law and
“universal justice” in the supremacy of the Basic Law.

Democracy and rule of law differ in basic approaches. Democracy is to authorize
a few elected with the power to rule. The government can govern because it has
obtained the consent of a relative majority of the people. Rule of law is to regulate a
government instead of creating a government. How can laws “rule?” Laws can rule
when government power is separated to form checks and balances. Checks and balances
reduce the leaders’ accountability to the electorate and increase their accountability
to the Law. Checks and balances can be further intensified by some institutional-
functional overlaps, so as to avoid either rule of people or rule of bureaucrats or
judges. Rule of law tells government officials what they may do, and they may not do
what laws do not clearly authorize. Thus, the people enjoy the right to do whatever
the laws do not prohibit. Therefore, elections authorize a few persons to govern, while
checks and balances force the government to be law abiding.

Democracy and rule of law differ in political agenda. Democracy emphasizes law
making; laws are only fair when they are made with the agreement of a relative ma-
jority. Rule of law emphasizes law enforcement as long as it is “constitutional,” namely,
made in accordance with the Basic Law. As in the case of the United States, a law is
enforced as long as it is a law in effect, even when it refuses, for whatever reason, one
equal vote per qualified voter, and when it says, for whatever reason, the candidate
who wins fewer popular votes could win in the presidential election.

Democracy and rule of law differ in institutional sources of power. The power base
of democracy consists of elected law-making offices, mainly parliament and the elected
chief executive. The institutional power base of rule of law consists of nonelected law
enforcement offices, mainly the civil service and the judiciary.

Democracy and rule of law radically differ in game rules. Democracy features regular
elections plus relative majority votes, while rule of law features regular examinations plus
constant evaluations. The former is about a majority, and the latter is about a meritocracy.
While partisan interests dominate the former game, the impartial loyalty to the Law domi-
nates the latter. Professional civil servants and judges are not living in a vacuum—they
cannot be totally impartial—but they are much more impartial than openly partisan rep-
resentatives due to how they come to power and what they are held accountable to.

In sum, the Law can “rule” due to the implementation of three basic principles:

1. The supremacy of the Basic Law: all laws and executive orders must be
made according to the Constitution; the concerned disputes should be sub-
ject to the judgment of a third party—impartial professionals of law.

2. The independence of judicial and law enforcement agencies: the separation
of power to form checks and balances is the core method to balance politi-
cians and enable rule of law.

3. The meritocracy of judicial and law enforcement: the system of meritocracy
guarantees the impartiality of judicial and law enforcement agencies, so that
the government is less partisan and more law abiding.
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Democracy is rooted in the belief in the eventual election of “good” leaders. It is
often believed that the chance of government turnover every four or five years pro-
tects the welfare of the “people.” Rule of law is rooted in the nonbelief in “persons”;
it trusts no one who holds power, hence emphasizing the mechanism that works every
day to punish government officials in case they abuse the enormous power in their
hands or simply fail to govern according to law. Democracy produces the govern-
ment, but is unable to force government to be law abiding every day. Rule of law does
not aim at governing the people; it aims at governing the government. It can govern
the government because there are independent judicial and law enforcement agencies
built inside the government. Only power can effectively control power, and only gov-
ernment power can effectively control government power.

Why are some democracies successful and others not? The “standard” answer is
that the successful ones are “liberal” democracies and the others are nonliberal ones.
With the above distinctions, we will find that “liberal democracy” is different from
“pure democracy” in that the former enjoys rule of law in addition to the rule of
people’s representatives. Without rule of law, those who have won majority votes
hold concentrated power, and they might turn a democracy into a tyranny of the ma-
jority that abuses the individuals’ civil liberties. With the above distinctions, we also
understand that “electoral democracy” is easy to build. Distributing ballot boxes is far
easier than building checks and balances. That explains the many unstable and “low-
quality” democracies in the world.

How Does a Democracy Become “Liberal”?

Even if we define “true” democracy only as “liberal,” while others are hybrid or
childish, we still want to know what characterizes an “infant” or “hybrid” democracy,
and why others are “genuine,” or “mature,” or “developed,” or “liberal.”

“Liberal” democracies in the West feature not only periodic elections of top lead-
ers, but also rule of law. The authority of law is built on the effectiveness of law
enforcement, enforcing equality before law, checks and balances in the separation of
government power, legal provisions for freedoms of speech, press, association, and
assembly, as well as other laws made in accordance with the Constitution. The effec-
tiveness of law enforcement depends on the systems of the civil service and judiciary
that are of high quality and independent of the electoral machine. “Liberal” democra-
cies exhibit many fewer signs of corruption or social instability than those “pure”
democracies in the third world.

Are periodic elections associated with those “liberal” features? No. The above-
mentioned “liberal” features of Western democracy are in fact obtained by solid insti-
tutional arrangements of rule of law instead of elections. Liberty is not obtained through
liberty per se. To obtain liberty, we have to be slaves to the Law.12 Liberty derives
from strict and impartial law enforcement. Tyranny (by one, a few, or many) begins
where the effect of the Law ends and when law enforcement is abused.13 Here, “the
Law” means the basic constitutional provisions of justice, and “law” or “laws” con-



10 CHAPTER  1

taining detailed regulations of daily life, which are supposed to be interpretations of
the Law in the current routine. Of course, even the Basic Law is man made; yet it is
not made according to the contemporary group interests, but instead to reflect the
universal justice of the “Natural Law” born of the long-term and costly experiences
of humankind. Of course, the contemporary “interpretations” of the Basic Law do
often reflect current ideologies and group interests, but that is exactly why we need
“impartial professionals” to interpret and enforce laws.

Although “free” elections are supported by the four freedoms of speech, press,
assembly, and association, those freedoms are not the products of elections. Com-
pared to the principle of majority vote, the clear provisions and effective enforce-
ment of law are a much more secure source of, and protection for, those four freedoms.
Without an independent and impartial civil service, and a judiciary that is loyal to
the concerned laws, those who hold the majority votes tend to enjoy a concentration
of power and deprive the minorities’ rights to the freedom of speech, press, assem-
bly, and association. Even in the United States, the tendency of the majority has at
times threatened the four freedoms. Right after the “9/11” terrorist attack on the
World Trade Center and the Pentagon in 2001, that tendency was clearly seen again.
A democracy needs freedom of speech, press, assembly, and association, but it does
not provide the means for obtaining them. Moreover, the four freedoms do not re-
quire democracy—they can be protected even without periodic elections of leaders.
We can see that in the case of Hong Kong, both yesterday and today. Even with
periodic elections, the four freedoms are still widely abused by governments in the
third world. More often than not, this abuse occurs because of the ruling parties’
need to win periodic elections. The rights to the four freedoms are written in consti-
tutions almost everywhere, but they remain only on paper in most developing coun-
tries. The key lies in the checks and balances, in how independent the power of the
nonelected law enforcement agencies is, in how they are made accountable to the
concerned laws instead of the elected leaders, elected offices, or influential/power-
ful “civil societies.”

Similarly, elections do not create checks and balances among government branches;
laws do. In fact, checks and balances appeared in Europe way before democracy came
into being, in the form of the separation of the Church and the secular power of kings
and queens that the “oriental despotism” did not have. Moreover, neither the making
of the judiciary-civil service nor the practice of “judicial review” is compatible with
the democratic principle. Without being checked and balanced by an independent ju-
diciary and law enforcement, even elected representatives could become merely money
and/or power suckers. Among many new democracies today, elected leaders often
hold the kind of power that is nearly “absolute” during their tenure, suppressing or
pressuring the judiciary and civil service. It is not uncommon to believe that the win-
ning of a greater electoral majority means the people’s endorsement of the leader’s
greater power. Does an election make the elected leader more legitimate than a non-
elected judge or civil servant? The belief in the legitimacy only of elected leaders often
leads to the concentration of power in the hands of those leaders. Elections per se do
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not correct this; they are a major source of it. In short, checks and balances belong to
the domain of rule of law, not electoral democracy.

Elections are said to permit “equal,” “adequate,” or “effective” political participa-
tion of all adults. But how can those who elect and those who are elected be equal in
political participation? One has the power of a few minutes to cast a vote every two,
four, five, or six years, but another decides policies for two, four, five, or six years.
Public opinion can influence policy making, but the influence of public opinion is not
necessarily a part of electoral democracy. More important, the question of whether
we really want more and more equal political participation looms large. If major
decisions were made by the “people,” who would take the responsibility for wrong
decisions, and who could punish the “majority” of the people? Don’t we want a “re-
sponsible” government? It was a fundamental Athenian belief that the greater the
number of people who participated in the affairs of government, the more likely the
decisions made would be just. They confused the power of the people with justice to
the people. In fact, whether the tyranny is of one, a few, or many makes little differ-
ence. Almond and Verba describe a kind of political indifference unique to the Anglo-
Saxon political culture. They assert that political indifference is a main feature of a
mature democracy.14 If they are correct, “equal” political participation must be a fic-
tion; and those ambiguous adjectives of degree, such as “effective,” or “adequate,”
merely serve to further confuse people. When we carefully study the electoral ar-
rangements of “liberal” democracies, we learn that their mass political participation
is much more strictly—but legally—confined than that of “new democracies” in the
third world, such as in Taiwan. For example, the American electoral arrangement has
effectively prevented the influence of a third, weaker party.

Perhaps we do not assume equal political participation through elections; instead,
we assume equal social status through the principle of “one man, one vote.” Social
equality has been greatly valued ever since the French Revolution. Yet, the issue mainly
emerged in the context of European feudalism, which was not at all a universal phe-
nomenon in the world, at least not in China. And I doubt that the principle of “one
man, one vote” could claim more social equality than the grand constitutional prin-
ciple that “All men and women are equal before the Law.” Social equality has much
less to do with the number of votes than with the provisions and enforcement of law,
with the degree of social mobility, and with the distribution of wealth. Elections force
the elected to be accountable to the demands of certain strong social groups, and they
reflect changes in the balance of power of a certain social setting, but they have not
contributed to social equality as much as many would like to believe, such as in the
case of India. Equality in social status is easier to achieve under an effective rule of
law arrangement that guarantees the strict enforcement of the principle “No one is
above or below the law.” That is, social equality is achieved and assured when the
interpretation and administration of laws are independent from the influence of pow-
erful interest groups. “Liberal” democracy provides means for that, while pure elec-
toral democracy does not. In other words, rule of law provides means for that, while
elections do not.
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In new democracies corruption is often a central political issue, while it is rarely so
among “liberal” democracies. Should we believe that the higher the degree of democ-
racy, the fewer chances there are for corruption? This belief is the major reason why
many Chinese intellectuals favor democracy.

Corruption means the abuse of public office for private material gain. Corruption
has two related roots: an embedded human character of pursuing private gain, and the
fact that there are people who hold public office. As such, nowhere can corruption be
totally eliminated. However, corruption can be controlled to such a degree that it is
not a major concern of the general public when opposing the government.

If corruption is defined as using public office for private gain, there are only three
possible ways for corruption, namely, the power of public office, the desire for pri-
vate gain, and the linkage between public office and private gain. Hence the three
methods for curbing corruption: (1) retain the autonomy of each functionally special-
ized government branch so as to form checks and balances among public offices and
reduce the concentration of power; (2) require higher moral standards for officials,
making them refrain from seeking private gain; (3) reduce the linkage between public
office and private gain with stricter regulations and smaller government. None of the
three has much to do with elections, and in the current world of the market economy,
checks and balances provide the most effective means to prevent the concentration of
power that often leads to the abuse of public office for private gain.

Many believe that only authoritarian regimes feature a concentration of govern-
ment power. Yet a democratic regime could also feature that—in the hands of the elected
leaders. That happens when elections are believed to be the only source of “legitimate”
power, and the autonomy of judicial powers and law enforcement cannot be sustained.
Moreover, elections per se contain a built-in tripartite mechanism that creates the po-
tential for corruption. (1) The more electorates the politicians want to reach, the more
money they need. (2) There are always rich people who want to provide money in
exchange for some government support. (3) Therefore, once elected, the public offices
are to serve voters on the one hand, and money providers on the other.

With checks and balances, “liberal” democracies have effectively brought corrup-
tion under control. In contrast, despite more open and more frequent elections, cor-
ruption has increased in “pure” (electoral) democracies. The governments of both
Singapore and British Hong Kong intervened relatively less in the economy than
other governments (i.e., less linkage between public office and private gain), but both
intervened intensively in social life due to the characters of their respective societies.
This social intervention invited widespread corruption through the 1960s. Singapore
built an independent system of anti-corruption in the late 1960s, and Hong Kong
imitated it in the early 1970s. Both effectively reduced corruption within a few years.15

Today both governments rank among the most honest in the world, despite the fact
that they have only marginalized democratic institutions. An authoritarian regime
comes to its end once the autonomy of judicial powers and a civil service is in place.
That is why the nondemocratic regimes in Hong Kong and Singapore are radically
different from authoritarian regimes. Sometimes Hong Kong and Singapore are said
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to practice “rule by law” instead of “rule of law.” However, no leader would rule by
law if he or she enjoys unlimited power. The key is institutional checks and balances
among government offices.

Since corruption was also a serious problem in the West before, many believe that
it only takes time for new democracies to become “mature.” The point, however, is
not about when the corruption will be brought under control, but what can control
corruption.

In sum, the solidity of rule of law has little to do with the degree of democracy (the
more extensive the mass participation and the more frequent the elections, the higher
the degree of democracy). Only when “rule of the people (or people’s representa-
tives)” is combined with “rule of law” can a democracy become a liberal democracy.
Liberty is obtained through the supreme authority of the Basic Law, not through im-
posing the will of the “majority” on the minority.

On the “Mixed” Regime

The advantage of democracy over autocracy lies not in that democratically elected
leaders necessarily serve people’s welfare better than tyrants, but in that democracy
periodically provides chances to expel “bad” leaders. In other words, democracy is
preferred because it cannot be “worse” than autocracy, although it might not be “bet-
ter.” However, despite democracy’s obvious advantage, we are still witnessing the
presence of autocracy even today—2,500 years after the Athenian democracy. In fact,
the term “democracy” was ignored even in Europe for more than two thousand years.
Up until the early nineteenth century, everyone knew what democracy was, but few
supported it. Today, however, few know what democracy is, but everyone supports it.
It is not that people of the past were less “enlightened” than the Athenians or us.
People support “modern” democracy because of its excellent performance, and its
excellent performance comes only when direct democracy is turned into representa-
tive government—rule of a few via popular elections—and when representative gov-
ernment is combined with rule of law. In short, modern representative government is
“good” only when it is a mixed regime featuring rule of law and rule of a few via
elections by many. We need a mixed regime because even a government of an elected
few has crucial shortcomings, which can be overcome by rule of law.

We may all agree with Aristotle that a “mixed regime” is wanted. A “pure” democ-
racy is little more than the tyranny of the majority, and a “pure” representative gov-
ernment is little more than the tyranny of a few elected by the (relative) majority.
However, few people today are interested in why a regime should be mixed, what
makes it mixed, and how it is mixed. A mixed regime could be a parliamentary de-
mocracy supplemented by rule of law, or a rule of law supplemented by parliamen-
tary democracy. The two kinds are radically different.

The strong legalist tradition in the West allows for a sound mixture of parliamen-
tary democracy and rule of law, but most developing countries have been unable to
achieve this. Distributing ballot boxes is by far easier than building independent and
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quality judiciary and civil service systems. Many would believe that with democracy
it is only a matter of time before obtaining rule of law. However, democracy without
rule of law is vulnerable to corruption and political decay; it could well become a
gambling game of shifting dictators. A democracy is likely to sustain and foster “good
governance” if built on the basis of rule of law.

By the presence or lack of democracy and rule of law, we may divide the world’s
existing regimes into four groups, and roughly evaluate their performance by three
criteria—the presence of democracy, rule of law, and performance: (1) Those that
enjoy both democracy and rule of law are Western democracies, and their perfor-
mance is excellent. (2) Most “new democracies” in the third world lack rule of law,
and their performance ranks among the poorest. (3) The rest of the third world coun-
tries have little democracy and rule of law, and their performance is generally better
than the second group. (4) Two essentially Chinese societies—Hong Kong and
Singapore—enjoy rule of law but have only marginalized institutions of democracy,
and their performance is no less excellent than that of Western democracies (see Table
1.1). The regime in Japan since the Meiji Reform of the 1860s and until the early
1990s might also fall into this last category. Nineteenth-century Prussia might repre-
sent its early form in European history. There is room to debate the significance of the
two small city-states, but I will do that later.

Knowledge of political sociology—even before Max Weber—tells us that rule of
law is the most effective indicator of the transition from a “traditional” society to a
“modern” society.16 A society becomes “modern” when the dominant patron–client
relationships are replaced by the dominance of legal relations, or “contracts,” so to
speak.

Like autocracy, democracy is also a type of personal rule. Personal rule means rule
by political leader(s). In an autocracy, one or a few nonelected leaders impose their
rule on the people. In a democracy, a few elected representatives rule the people.
“Government of the people, by the people, for the people” has been a special pride for
modern representative democracies; but the “of” and “for” may be no less applicable
to regimes of other types. The question remains only with “by the people.” Even if we
challenge whether people can govern, we have to at least admit that democracy is
government by the people’s representatives. Even so, democracy is still a kind of

Table 1.1

Regime Type and Comparative Performance

Hong Kong,
All Most The rest of the Singapore

Western developing developing (Japan before
countries countries countries 1993)

Democracy + + – –
Rule of Law + – – +
Performance + – – +
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personal rule. That is the essential similarity between democracy and autocracy. Rule
of one, a few, or many all belong to “personal rule.”

By contrast, a rule of law regime emphasizes the supremacy of law through sepa-
ration of personal power to form checks and balances. It is based on nonelected of-
fices that explain laws, enforce laws, and are accountable to laws. Thus, rule of law
differs from personal rule. In Japan, ever since the Meiji Reform, one could hardly
find clear “political leaders” to take responsibility on top of the bureaucracy. So the
Japanese government is said to be a “truncated pyramid.” Similarly, ever since the
early 1980s, Hong Kong has not had a clear political leader. And since the early
1990s, Singapore has not been under anyone’s dictatorship. Of course, a “pure” rule
of law regime has fatal shortcomings. It is either a stagnant regime, allowing little
change, or it could become a government of judges/civil servants.

Why should we be alert to the rule of political leaders when they are popularly
elected and hence accountable to their electorates? We have two major worries in
building a pure representative democracy without the authority of law being estab-
lished first: we worry not only that the concentration of power surrounding elected
leaders might allow them to abuse their public offices, but also that a representative
democracy is likely to breed the potential for social disorder.

As to our first worry, unlike the principle of meritocracy, the principle of the ma-
jority in an electoral democracy justifies an institutionalized game of power politics.
The powerful groups have the legitimacy to win the right to govern, and the less
powerful groups are supposed to gracefully accept their failure. What is the problem
with power politics? Since some groups are unavoidably better organized, hence more
powerful, their demands tend to obtain more representation, often disproportional to
the number of people that they represent. The “minority” could well become hopeless
under the principle of the majority, and would have to seek solutions by either non-
democratic means, or special arrangements of a nondemocratic nature.

The conflict of the minority with the democratic principle of the majority offers us
room to think about the rights of the minority. While nondemocratic polities are sup-
posed to have a built-in legitimacy problem, the power politics of a democracy is said
to be naturally legitimate. What if the legitimacy of the majority principle is chal-
lenged in certain cultural establishments? Are we to believe that a government is
“legitimate” whenever its leaders are elected? The legitimacy of elected leaders is
based more on a belief than on sound logic. How does winning a certain proportion of
popular votes on one single day relate to justice in governance over several years?
The question is not answered, but rejected with “what else is a better alternative?”
There are, of course, easy alternatives. When democracy fails, autocracy is a feasible
and widespread alternative. A rule of law regime, like those in Japan, Hong Kong,
and Singapore, is also a practical alternative. Why do we consider nonelected judges
“legitimate” and trust them to make judicial decisions? The general public in the West
deems the game of open power competition among social groups as just and fair—the
powerful should gain their due. In most cases, and it is unavoidable in the game of
numbers, the game winner represents only a “relative majority,” namely, a de facto
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minority in terms of the total size of the electorate. The game is only “fair” when the
general public is in consensus with the game’s rules. This consensus, however, is
culturally unique. Shall we obey the decision of certain people simply because they
are backed by a relatively “larger” number of people? Why should it be a “universal”
value? People in the world of science, education, and enterprise have never followed
the principle of the majority. In Chinese civilization, belief in the majority is not only
alien, but also problematic. In the Chinese language, the word “politics” (zheng zhi)
is written like “the governance of justice,” or the “governance of righteousness,” not
the government of a certain number or kind of people.

The culturally unique consensus on power politics is crucial to the success of de-
mocracies. There are cultures in which people do not identify with the powerful and
with the balance of power, and that lack of consensus is by no means culturally infe-
rior. The lack of consensus may derive from certain social settings. Some social set-
tings may not feature clear boundaries among social groups. Sometimes even a
boundary between “state” and “society” might not exist. Under such a different social
setting, it could be very dangerous to play the power politics of social cleavage, stir-
ring up social conflicts by enlarging social cleavages. In China, “class struggle” turned
out to be a Hobbesian war of all against all. None of the involved parties respected or
accepted any “legal procedure,” and the losers did not “gracefully” accept their fail-
ure, but fought to the bloody end. Without a chance for even corporatism, only popu-
lism, violence, and dictatorship were left. In China, a different socioeconomic setting
enabled examinations as an easy alternative to elections. While elections depend on
social cleavages, examinations blur them. Therefore, in the Chinese social context,
nonelected officials tend to enjoy more respect than elected ones, as long as they
govern according to the principle of justice.

Our second concern regarding pure democracies is this: Unlike Western societies,
in which group or class politics may quickly reach a balance of power in the society,
the power politics of periodic elections in many third world countries leads to easy
politicization of social issues and enlarges social cleavages, making a divided society
more divided and a vulnerable social order more vulnerable. Moreover, without a
tradition of legalism, this “class struggle” leads to little more than an accumulation of
social chaos. Rather than the consideration of universal justice, the periodic open
contention for government looms large in the daily work of the legislature, executive,
and even judiciary, politicizing nonpolitical issues and linking political issues di-
rectly to winning the next round of election. If we agree with “modernization theory”
that “nation building” is the first important step toward development in many third
world countries, democracy has not been an effective way of approaching a unified
national identity. More often than not, it is detrimental to it, as in the case of India.
Politicians exploit the most sensitive or even explosive issues in the society, such as
religion, ethnicity, and historical hatred. When politicians try to exploit social cleav-
ages to win the right to govern, and when democracy fails to neutralize sensitive
issues, the results have been dire: we see how the tribal rifts in Rwanda were handled,
how the fire in the former Yugoslavia was extinguished, how the historical hatred in
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central Asia was revived, and how the conflicts in Indonesia became violent. The
interesting point is not how long those conflicts had already existed before democra-
tization, but how they were not explosive without democratization. Many believe that
electoral democracy is good at neutralizing sensitive issues since politicians want the
largest number of votes and hence are forced to adopt the central line. This is a fallacy
because it has to assume that the majority votes are around the center—that there
exists a dominant middle class. What happens if there is no such “middle class” in
most developing countries? A strong consensus makes a democracy work, but de-
mocracy per se creates neither a middle class nor consensus. Despite a strong “middle
class,” it is the equality before the law instead of electoral politics that has been creat-
ing and maintaining a consensus between Singapore’s 70 percent ethnic Chinese and
30 percent ethnic minorities. Politicians do not have to take a central-line position.
More likely, they try their best to exploit all potential social cracks to win a certain
proportion of votes—in the name of “liberty.” As such, democracy without rule of
law demonstrates a tendency of self-destruction, leading to an easy decay from de-
mocracy to autocracy.

The crucial shortcomings of democracy force us to consider a mixture of democ-
racy with rule of law. The justification for rule of law has been strong throughout
Western civilization. The logic is simple and powerful. Liberty means people’s free-
dom to do whatever they want to do. It is self-rule, so to speak. However, self-rule
invites the rule of “the law of the jungle,” so there comes the need for a “government.”
People need a government first and foremost for order. Therefore, the government is
authorized with the power to monopolize all means of violence. Yet whenever a gov-
ernment is in place, its existence per se becomes the major threat to a fair order. In the
name of order or “long-term social interests,” those who hold government offices
often deprive individuals of key liberties. The people have no reason to trust anyone
who is authorized with the tremendous power of government, whether or not he or
she is elected. Thus, there must be a mechanism of checks and balances to make sure
that the government is law abiding, namely, that it acts according to the basic social
norms, and strictly follows the principle that people can do all that the laws do not
prohibit and the government can do only what the laws allow it to do. With such a
mechanism, officials will be punished whenever they do things other than what they
are allowed to do by law. Government maintains social order, and rule of law main-
tains a just order.

In a society of class or group politics, however, laws often strongly reflect the inter-
ests of strong or influential social classes or groups. Thus, representative democracy is
an effective way to correct laws unfair to certain groups of people. In a largely undiffer-
entiated society without a stable consciousness of social cleavages, representative de-
mocracy can also help in improving laws and making laws reflect social progress.

In our era of the triumph of representative democracy, the danger is that elected
leaders will abuse the tremendous power in their hands, and that this power abuse will
lead to an unjust order that creates potential for social disorder. For example, despite
the fact that the American people elect their leaders in fair elections, American lead-
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ers are obviously abusing the power of the United States, creating an unfair world
order that fosters rebellions and a new world disorder. That derives from the fact that
no other country can check and balance the tremendous power of the United States. If
there is no way to correct this international political imbalance short of the emer-
gence of a multipolar international power structure, we can clearly infer that the power
abuse in a domestic context could likewise be prevented by a mixed regime. Elected
leaders could be checked and balanced by the nonelected agencies produced under
the principle of meritocracy, such as the judiciary and civil service. The nonelected
offices are, therefore, as “legitimate” as the elected ones. When the elected leaders
and the nonelected judiciary and law enforcement rule together, we call it a “mixed
regime” of democracy and rule of law. A pure democracy comes into being whenever
the discourse on elections as the only source of legitimacy prevails, and whenever
elected leader(s) can inundate the judiciary and civil service. A pure democracy is not
far from autocracy. On the eve of the eightieth anniversary of the founding of the
Communist Party of China, there was a very terse press passage that gave an official
interpretation of the current Chinese polity. I quote it here to show how close the rule
by people’s representatives is to an authoritarian form of government, or that the
extreme end of democracy is the starting point of autocracy.

Separation of power is not a democratic principle; rather, it represents the elites’ rule
against the rule of the people. China does not practice separation of power because we
seek the most thorough and extensive people’s democracy. All powers belong to the people,
and all state power must be exercised in a unified manner by the People’s Congress, and
must never be shared by any other organs. All other organs, such as the judiciary and
inspection, are generated by the People’s Congress and are accountable to it, being placed
under its supervision. There is a division of duties, but no separation of power.17

When all the power belongs to the people’s representatives, China could legally
maintain one-party rule as long as the party enjoys a dominant majority in the parlia-
ment. Many fascists came to power through fair elections, and the most important
signal of their rise was the disabling of some key constitutional rights of individual
liberty in the name of “majority people’s desire.” The real enemy of autocracy, there-
fore, is not democracy, but rule of law.

A democracy without rule of law can easily decay into the trap of corruption and
social disorder, which turns autocracy into an attractive and practical alternative. So
come the seemingly endless cycles of democracy and autocracy in the third world, as
well as the practical difficulties there in distinguishing a democracy from an autocracy.

There is no such belief in the West that elections are the only source of legitimacy,
although that belief is widely advocated in the non-Western countries to defeat autoc-
racy. Liberal democracies in the West are not merely the “-cracy” of people’s repre-
sentatives, but also that of judges and law enforcement agents. In both Western Europe
and the United States, the term rule of law enjoys almost the same authority as de-
mocracy. They are the two pillars of “liberal” democracy. Liberal democracy as such
enjoys the best performance in today’s world, demonstrating a beautiful balance be-
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tween order and liberty, and representing the highest achievement so far in the politi-
cal civilization of humankind.

However, people in the West tend to refer to their mixed regime democracy or
liberal democracy, and they thus take the rule of law for granted, often forgetting that
their performance is not derived from democracy only, and they believe that they
differ from the backward countries due to the latter’s lack of democracy. How many
Americans understand the significance of the fact that their president-elect cannot
assume his office without taking the oath to observe the Constitution, which must be
witnessed by the nonelected Supreme Court justices? The U.S. president has to “swear
in,” no matter how many people have elected him. Since the Cold War, people in the
West tend to forget their own strong legalist tradition on which the “liberal” democ-
racy was founded. They are too carried away by the idea of spreading democracy, and
thus ignore the critically important issue of a mixed regime and the sequence of pri-
ority. Moreover, now and then democracy is used as an unprincipled foreign policy
instrument, and double standards are seen everywhere. The recent joke, of course, is
the official U.S. reaction toward the military coup in Venezuela against the demo-
cratically elected president in April 2002.

Democracy can be created with little rule of law, and rule of law can be created
with little democracy. They are not naturally integrated, but can be combined. Be-
cause of their contradictory natures, each balances the other. Rule of law reduces the
authority of the people’s representatives, forcing them to be law abiding. Democracy
reduces the rigidity of the established legal system, making it less stagnant and more
adaptable to a changing society. While elections are easy to hold, rule of law is diffi-
cult to build, for rule of law is very far from the personal rule of one, a few, or many.
Without a legalist tradition, the authority of law has to be planted; and building inde-
pendent and quality judicial powers and a civil service is much more difficult than
distributing ballot boxes across the country.

As Western democracies were built on an already solid belief in the authority of
law, the third world new democracies are built with little legalist tradition. Having
obtained the tremendous power of “representation,” the politicians in the third world
are reluctant to yield their power to laws and the authority of law enforcement. Rather,
they tend to manipulate the judiciary and civil service, and manufacture laws for their
own convenience. Democracies in Asia, such as those in India, Philippines, and Tai-
wan, have weakened their traditions of legalism that originated in the time of colo-
nialism or authoritarianism. In most developing countries, modernity depends not on
replacing the rule of one with the rule of a few or many, but on the authority of law.
What really differentiates the developed and developing countries is not whether they
are democratic, but whether they are “liberal”—namely, whether they have rule of
law. This also means that sequence is critical. Due to the differences in sequence, the
transitions from socialism in China and the Soviet Union have obtained radically
different results. In the post–Cold War world, acknowledging the importance of se-
quence requires that the intellectual world demythologize democracy by understand-
ing what it actually does. Therefore, whatever is the favorite choice in the West, China
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cannot regret its different choice from the Russians, and the people of Hong Kong do
not feel any inferiority about their polity vis-à-vis the democratic regime in Taiwan.

Different conditions require different proportions in the “mixture” of rule of law
and representative democracy. The feasibility of a particular balance depends on the
social setting and cultural tradition of a particular nation. After all, one cannot leave
the earth by pulling one’s own hair. As the grounds beneath people’s feet differ, so
people are not all the same. If we truly tolerate and respect cultural diversities, includ-
ing the diversities of political culture, we cannot only justify and tolerate the need for
a uniquely conservative American system, but also tolerate unique systems in other
cultural backgrounds.

Due to the lack of a legalist tradition in China, building the authority of law is the
priority in the current Chinese context. Building the authority of law is the most ef-
fective way to overcome tyranny and protect liberty in its rudimentary markets. The
problem in China is not who should rule, but what should rule. So my argument is that
China needs a mixed regime. The regime I suggest is a mixed one, but mixed in a
unique way: it is neither a pure democracy nor a democracy supplemented by rule of
law, but rule of law supplemented by democracy.

Polity Options in Different Social Settings

With the above understanding of the differences and different functions of democracy
and rule of law, I am now ready to explain why China has not embraced democracy.

Let us begin with the contrast between rule by law in feudal Europe and rule by
morality in traditional China. In feudal Europe, personal rule was more or less justi-
fied with the Law of Divinity. In traditional China, personal rule was justified more or
less by moral principles. How did the difference between the two civilizations arise?

Over one thousand years ago, the Frankish kingdom started European “feudal”
society with large plantations as its economic basis, a rigid system of estates as its
social basis, and highly fragmented administrative entities as its political basis. Man-
ors, or seigniors, and small kingdoms competed with each other and collaborated
with a unified church system. This feudal society had four major characteristics: (1) a
lack of economic freedom in the selling of land and labor; (2) a lack of political
equality that denied the lower classes participation in government; (3) a strong tradi-
tion of power politics derived from competition among the decentralized political
entities and fragmented societies; (4) a strong tradition of legalism that recognized
the authority of law, which was rooted in the belief in the authority of the Divine. The
justification for government was a matter of “contract” with God, and later in modern
times, with the “society” or “people.”

How Was China Different from Europe?

In 356 B.C.E., the Shang Yang Reforms began Chinese “traditional” society. Its eco-
nomic basis consisted of small and self-sufficient family farms. Its social basis was
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made up of equal farmer families without a clear or stable differentiation of social
status. Due to the lack of primogeniture and the agricultural interests in giving birth
to as many sons as possible, “No rich family could be sustained for more than three
generations [fu bu guo san dai],” as a Chinese proverb says. The political basis of
Chinese traditional society was a unified kingdom under an emperor. The emperor
led a centralized, hierarchical, and very secular government of civil service that gov-
erned in collaboration with local gentries, who led their communities via the bounds
of lineages in natural villages. This traditional society also had four major features:
(1) an embedded tradition of economic liberty; (2) a unique tradition of political
equality; (3) a tradition of governance that depended mainly on persuasion instead of
power politics; (4) a tradition of authority/legitimacy that was based on moral prin-
ciples instead of laws or God.

What do those sharp contrasts imply for politics? Some further descriptions of the
Chinese features will be self-explanatory.

1. China enjoyed a very strong tradition of economic liberty.18 The freedom to
sell land and labor was legally provided for by the Shang Yang Reforms (356 B.C.E.)
in the country of Qin—one of the seven states in the period of the Warring States
(475 B.C.E.–221 B.C.E.). Shang Yang’s method soon socialized the other six coun-
tries. In 221 B.C.E.,135 years later, Qin unified the whole of China and built China’s
first unitary dynastic regime—the Qin Dynasty. In the following 2,200 years, ex-
cept during the first three decades of Communist rule, freedom to sell land and
labor was generally upheld as a natural principle. It is not surprising that in the past
seven years economies in both Hong Kong and Singapore have been rated as the
“freest” in the world, freer than the American economy. In Taiwan, the government
tried hard to block economic exchanges with Mainland China, but the effort has
been understandably ineffective, although it should have been easy for the island. It
is quite natural that China’s command economy was extremely hard to maintain
and easy to set free. Today, witnessing China’s huge imports by smuggling and the
dramatic difference between nominal tax rates and the actually collected taxes, we
can easily find very high incentives inside China to reduce government interven-
tion, open up to the outside world, and support free trade. Historically, Chinese
traditional government tried to block linkages with the outside world, but it was
exactly during that time that Chinese immigrants opened up Taiwan and filled South-
east Asia. A similar tradition of economic freedom made the United States indepen-
dent from Great Britain and led it to become the stronghold for free trade between
world markets. In the foreseeable future, the Chinese tradition of economic free-
dom may well allow China to replace the United States as the free trade leader in
the world.

For certain social strata in Europe, there would be no economic freedom without
democracy, yet in China economic freedom took deep roots without any understand-
ing of democracy. This difference was mainly derived from a unique Chinese social
setting—the undifferentiated small-farmer society. And that nonfeudal social setting
was closely related to the early maturity of agricultural knowledge. However, democ-
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racy is not just for economic liberty. How can people access government without
democracy?

2. China enjoys a unique mechanism of political equality. To adapt to an undiffer-
entiated small-farmer society, China invented a system of civil service. Through civil
exams, the government, excepting the emperor, was institutionally open to competi-
tion among rich and poor, young and old, and even native and foreign. There was no
wealth limit, age discrimination, or even nationality requirement for attending civil
exams. The system was built in the Sui Dynasty (581–618 C.E.) and was institutional-
ized in the Tang Dynasty (618–907). It lasted for 1,300 years until its abolition in
1905. The examination system was the dominant approach for political participation
and was popularly deemed fair. Prime ministers were often born into poor farmer
families, and even the poorest farmer could expect to become a government official if
he worked hard to master the contents of the examination. Lineages often financially
supported their most promising (smartest) boys—not necessarily from the rich fami-
lies—for school learning, so as to guarantee the success of the lineage. A Chinese
proverb describes the miraculous social mobility through civil exams: “A common
farmer in the morning can become an official beside the emperor in the evening [zhao
wei tian she lang, mu deng tian zi tang].” No matter how true the social mobility was,
ideology blurred social cleavages via the examination system. Just like the United
States, no matter how big the gap is between the rich and poor, the consciousness of
status is comparatively low due to the belief in social mobility. China’s social cleav-
ages were further blurred by the lack of primogeniture. Successive generations did
not necessarily become wealthier. The open regime thus enjoyed such a legitimacy
that no peasant rebellion or foreign conqueror before the twentieth century ever tried
to abolish the system. Rebellions were always targeted at “bad” emperors and corrupt
officials, not at the system of political participation via examination. Revolutionaries
of the twentieth century challenged the content of the examination, but not the fair-
ness of the approach. Even during the Communist rule of the past fifty years, passing
the national college entrance exam has still been the most important qualification for
government office.

Most people in China today agree that the national college entrance exam is the
fairest thing, or perhaps the only fair thing, that still remains of the old system. No
nation in the world takes examination and the skills of examination as seriously as the
Chinese do. In the summer of 1997, the countryside of southern China was suffering
the worst flood of the entire twentieth century, and many people fled to rooftops or
trees. This happened during the national college entrance examination season. Military
boats came to the flooded area in the early morning of the first examination day, with
soldiers shouting, “taking examinees!” If one had an examinee certificate, he or she
was saved, for the examinees “had to attend the national exam,” and nothing was more
important than that. No one objected, and the military was highly praised. On the
national examination day, Beijing municipal government sends government vehicles
to pick up examinees trapped in traffic jams. Vehicles bearing the “examinee” sign
have the privilege to ignore traffic rules, including red lights and “one way” signs.
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Because of the long-standing belief in “equality before examination,” the Chinese
have a natural doubt about class politics or “group politics,” in which a stronger social
group obtains greater political influence. It is common sense in rural China that vil-
lagers often do not respect the authority of the elected village leaders, for the majority
principle is “unfair”: a person from a larger lineage will always obtain the position to
make key decisions. Chinese villagers would rather respect the mediation by the
“learned” (knowledgeable) ones, such as senior or fair (neutral) people who are, or
used to be, officials. The village election in China is highly publicized in the world
media, yet few know that it has been a top-down effort for nearly ten years, and
villagers often do not come to the election if they are not paid to attend. The same
thing happens in Chinese students’ and scholars’ associations in American universi-
ties. Although each association represents hundreds or even thousands of students
and scholars from China, each year’s election in each university often draws fewer
than ten participants, including candidates. A similar indifference to elections is also
found among Chinese Americans, despite the fact that they should have high incen-
tives to cast votes under the structural pressure of power politics. It is neither a sur-
prise that the general public in both Hong Kong and Singapore supports the concept
that civil servants should institutionally enjoy higher authority than that of elected
politicians. Have bureaucracy or partisan politics dominated Japan? There was little
doubt about it from the Meiji Reform until 1993, when Japan started “democratization.”

In Europe, due to the feudal tradition, certain social strata were legally excluded
from political participation, and democracy effectively solved that problem. In China
equal opportunity of political participation took deep roots without democracy, and
the lack of feudalism again explains that. It was elite politics, but the process of elite
selection was open and equal. We might say that modern representative democracy
also contains the elite selection, hence a somewhat elite politics—through elections
though. However, without elections, how can people’s desires be represented?

3. In a country of scattered and undifferentiated villages, as in China, governance
heavily depended on persuasion instead of power politics. This persuasion was mainly
carried out through indoctrination of moral principles via the examination system,
and people could, in an orderly fashion, climb up the ladder of social prestige. Both
Confucius (551–479 B.C.E.) and Plato (427–347 B.C.E.) thought that moral principles
could rule, but both failed as their world fragmented into “warring states.” Confucius’s
ideas, nevertheless, had a chance of success in a huge and unified kingdom of small
farmers. In 130 B.C.E., 350 years after Confucius’s death, Liu Che (Han Wu Di), the
fifth emperor of the Han Dynasty (206 B.C.E.– 220 C.E.), adopted Confucianism as the
official ideology, which was henceforth followed by nearly all the Chinese emperors
throughout the dynastic history. In a fragmented feudal Europe, there was never a
chance to implement Plato’s idea, although it has continued to fascinate Westerners
till today and is taught in all Western universities. Confucius told the rulers “to govern
with moral principles [wei zheng yi de].” He explained: “To lead the people with
administrative order and punish people with laws, people shall obey only for the fear
of punishment, but they would not have a sense of right or wrong. To lead with moral
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principles and sincere rituals, social order shall be easily maintained with people’s
strong sense of righteousness [Dao zhi yi zheng, qi zhi yi xing, min mian er wu chi.
Dao zhi yi de, qi zhi yi li, you chi qie ge].”19

The traditional Chinese government’s reliance on persuasion instead of power pro-
duced two results. The first was “small government.” The traditional government in
China was so small and lean that it did not have a separate institution for collecting
taxes or for judicial affairs, and often it did not even maintain a standing army. At the
county level, most of the time there was only one state-paid official, and this official
was in charge of public order, judicial affairs, conscription, and taxation. The size of a
county in traditional China was at least two times larger by area than it is today. China,
with roughly the same area as that of the United States, has nearly 1,800 counties
today. One emperor in the Ming Dynasty (1368–1644) was famous in that he did not
attend to administrative affairs for thirty years, completely depending on his small
government of civil service. Most common farmers never saw a state official in their
lifetimes. The polity was authoritarian in form, but liberal in reality. A Chinese prov-
erb so describes the people’s freedom under that regime: “Heaven is high, and the
emperor is far away [tian gao huangdi yuan].” Chinese farmers thus enjoyed the lib-
erty of “limited government.” The actual mechanism of rule can be summarized as
follows: A villager passed the civil exam and became an official. When he retired, he
returned to his village to become a local “gentry” with one foot in the state and another
foot in his local community, helping local officials to maintain social order.20

The second result of the reliance on persuasion instead of power was that the
“state–society boundary” was alien to Chinese people. The reliance on gentry blurred
the state–society boundary to the point of being almost nonexistent due to the ideol-
ogy of China being one big family. The “state” that the farmers dealt with consisted of
gentries with the double identity of state official and communal leader, and the two
identities were so integrated in the concept of a big “family” that even the gentries
themselves would have a hard time distinguishing them unless a political crisis oc-
curred and they had to choose between supporting or opposing the emperor. In the
Chinese language, both state and country are still translated with one term, namely,
guojia, which literally means “a country of families.” The state had the right to do
anything to its people, like a father leading a family, and it had the right not to do
anything, like a father spoiling his kids. This “family” concept implies that state and
society are one and shall not be pitted against each other. Until today, the grassroots
authority in both urban and rural China is still not a formal level of government, but
widely considered a level of government that deals with everyday state–society rela-
tions. As there is no clear boundary between state and society, the power politics of
status or groups has lost its conceptual basis.

In Europe, class or group desires could not be protected or promoted without rep-
resentative democracy. In China, without democracy, the blurred state–society bound-
ary still somehow led to effective accountability. The lack of feudalism and the solidity
of a small-farmer society meant that people’s desires (interests), whether more or less
diversified than European ones, were definitely less confrontational. They did not
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need to compete for the power of representation to protect or promote their interests.
Thus, there was no word for election in the Chinese language until modern times.
There existed the possibility of liberty under a small government, and the small gov-
ernment could govern by persuasion and maintain itself as long as the principle of
justice—basic social norms of the time—was upheld. However, what were the social
norms of the time? Without democracy, how could government officials observe and
enforce the social norms instead of abusing the centralized and potentially tremen-
dous power in their hands?

4. Moral principles, instead of laws or God, were the source of authority/legiti-
macy. In a society of scattered and self-sufficient farmer families, upholding moral
principles was enough to maintain social order under a unified kingdom, and the state
relied on local gentry’s help to rule, rarely intervening in communal affairs. Unlike in
a commercial society of intensive interdependence, laws made little sense in a stag-
nant society of self-sufficient farm families. A member of the gentry won allegiance
from his community not because of his family wealth, but because he received an
intensive indoctrination in Confucianism, passed the first, second, or even the third
level of civil exams, and was a retired official, hence the “teacher” of many current
officials and an incarnation of Confucian moral principles. The content of civil ex-
aminations was mainly four things: (1) the Chinese history of governance; (2) the
social moral principle (respecting hierarchical social order of emperor, officials, and
father/husband—jun chen fu zi); (3) the rulers’ moral principle (“The people’s wel-
fare is of the most importance, the country is the next, and the emperor is the least
important”—min wei ben, she ji ci zhi, jun wei qing); and (4) the personal moral
principle (benevolence, righteousness, courtesy, intelligence, and credibility–ren yi li
zhi xin). A gentry was loyal to the state because he was indoctrinated to respect the
hierarchical order that allowed him to become successful. He was also loyal to his
communal interests because he was educated with the moral principle of governance.

The Confucian teachings thus featured a kind of reciprocity of rule. The emperor
and local government could be “legitimately” overthrown when the ruler “loses his
sense of morality” (shi de). And so came another proverb. “People take turns to
become emperor, and it is my family’s turn next year [huang di lun liu zuo, ming nian
dao wo jia].” Kang Xi (1654–1722), an early emperor of the Qing Dynasty, ordered
that the farmland tax should be fixed forever to the level of his time (yong bu jia fu).
Until the end of the dynasty in 1911, not a single Qing emperor dared to increase the
farmland tax by even a cent, not even after China was forced to pay 450 million taels
of silver—one tael by every old and young, male and female Chinese—as the war
indemnity to the eight foreign countries that invaded China in 1900 to put off the
Boxers. To collect the money, the Qing government sold the titles and ranks of gov-
ernment offices, and borrowed from domestic and foreign banks. It was to respect
ancestors, and also for the welfare of farmer families. The motto for all Chinese
emperors ever since the Tang Dynasty of 618–907 C.E. was, “The boat [royal family]
was both supported and sunk by water [people]” zai zhou fu zhou). Due to the legiti-
macy and effectiveness of rule by moral principle, Chinese people bore a very weak
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sense of law. Unlike laws, however, the constraint of moral principles on personal
behavior was always very “soft,” and patron–client networks permeated the society
and government in the form of kinship, lineage, community, locality, and guild. Re-
stricting the use of public office for private gain relied mainly on moral teachings
and self-restraint. The widespread natural worship of ancestry, local superstitions,
cults, customs, and habits loosely held the society together. A traditional society as
such, like a plate holding a large amount of sand, was very vulnerable to modern
kinds of tremors, especially when being challenged by modern organizations born
out of industrial markets, such as the military, accounting system, and the organiza-
tion of modern industries.

In Europe, power could be abused to support the interests of certain social groups
or classes, and rule of law could prevent that. In China, the lack of clear or stable
social cleavages allowed the idea of universal will (tian li—a kind of “natural” moral
principles) to dominate the state–society ties. However, it is true that the soft moral
control of the officials and emperors became more and more problematic as they
stayed in power longer. And abusing public office for personal gain had long been a
central issue in China’s history of governance. Although some sophisticated regula-
tions were invented under China’s civil service system, such as periodic office rota-
tions and performance evaluations, as well as the strict rules to prohibit officials
assuming office in their home counties, corruption periodically exploded due to the
personal concentration of power. That problem became chronic when the society
became commercial and competitive, hence the collapse of moral restraints.

China before the twentieth century was more of a category of culture than a “na-
tion state.” It had no lack of economic and political freedoms, but lacked the capabil-
ity to mobilize and organize the scattered and equal farmer families, which were
self-sufficient. Before the encounter with the Western powers, there was little need
for such a capacity to organize or mobilize the stagnant traditional society. The need
came into being when China met with Great Britain. In 1840, with the purpose of
protecting the British liberty to sell opium to the Chinese, a few thousand British
soldiers came from two oceans away and defeated a country of 400 million people.
From then on, humiliations and defeats became part of Chinese life. Therefore, the
twentieth-century Chinese revolutions aimed at neither economic liberty nor political
liberty, but at mobilizing and organizing farmer families for “modernization.” The
agenda in China was shaped by the social crisis out of that sudden encounter with the
West. The difference in agenda shaped the differences in polity. And democracy was
thus not within the Chinese choice.

Different Polity Choices

The choice made in Western civilization has been democracy, but democracy after
“modernization.” Clear cleavages among large social groups constitute the social ba-
sis of this democratic polity, such as three or four social estates in feudal Europe,
tripartite “corporatism” in today’s Northern Europe (union, business, and executive),
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and huge interest groups and “civil societies” in North America. The cultural basis of
this polity is a belief in the fairness of power competition among social groups, and a
firm belief in the authority of law. The modern social revolutions in Western Europe
were largely class based, and American politics has always been group based. History
is path shaping, and the social crisis in both feudal and modern Europe shaped the
choice of a Western-style polity. It is thus natural and unavoidable that democracy
was on the top of the Western political agenda.

China has made a different choice, and is likely to make a different choice in the
future. The Qing government was overthrown not because it was “authoritarian,” but
because it failed to mobilize farmers to effectively resist imperialism and build mod-
ern industries. Qing emperors tried to imitate Japan’s Meiji polity; “northern govern-
ments” after the Qing imitated the European parliamentary system. Both failed in no
time. The KMT (Kuomintang) under Dr. Sun Yat-sen announced a three-stage revolu-
tion: military dictatorship (jun zheng), authoritarian rule (xun zheng), and constitu-
tional rule (xian zheng). Sun’s party did not achieve very much until his successor,
Chiang Kai-shek, imported German advisers and adopted de facto fascist rule. Yet the
KMT’s failure in mobilizing farmers led to its inability to put off the communist
rebellion, and its defeat by Japan helped the rise of communism. Eventually, KMT
rule in China ended in a fiasco and the imitation of Russian communism prevailed.
The communist regime won popular support not because it was anti-authoritarian or
democratic, but because of its capacity to mobilize and organize farmers in the civil
war, the Korean War, and industrialization. The legitimacy came from the fact that the
communist regime made the country stand up to the powerful nations, and helped the
nation as a whole to regain self-respect.

The reality that the rule of morality was replaced by the KMT “military dictator-
ship” and later by the communist “proletarian dictatorship” shows that economic
liberty and political equality were hardly issues in China’s twentieth-century revolu-
tions. The top concern was social “mobilization” for “modernity.” Modernization
entails three main tasks, namely, nation building, market building, and state building.
The first would achieve for China a mechanical solidarity; the second, an organic
solidarity; and the last would achieve an advanced form of government that would
replace the dominance of traditional patron–client ties with “legal-rational” author-
ity. According to Weber and mainstream “modernization” theorists, the emergence of
a legal-rational authority indicates the completion of modernization. Thus, a country
could become “modern” without necessarily being democratic. China under Mao
accomplished the first task, and under Deng, the second. Then came the issue of
“state building.” The communist “dictatorship” has now become outdated, and China
is in need of a modern polity, so as to institutionally guarantee social justice under a
market system. The “total” control by the party, and particularly by its Politburo in
education, media, ideology, and the executive, judicial, and legislative branches of
government, no longer suits the state-building task. The concentration of power leads
to the systemic abuse of power. So come the two current options of political reform:
democracy or rule of law.



28 CHAPTER  1

For the following reasons, I see rule of law as a more promising option in China.
1. China is not a hotbed for large sociopolitical groups. The social basis of the

traditional Chinese society was free, scattered, undifferentiated, self-sufficient farmer
families, and the country was a loosely structured “big family” of stagnant communi-
ties/villages. China is a country of equal families, not a country of social classes or
large interest groups. Otherwise, the “rule by moral principle” would not hold. Mao’s
“class struggle,” which was imported from the West, was extremely hard to carry out,
and was easily given up. Once imposed on the Chinese society, it led to bloody Hobbesian
wars of “all against all.” In contrast, through the 2,500-year dynastic history, there
were so few large-scale, government-threatening farmer rebellions that counting them
on one’s fingers would be more than enough. Most dynasties collapsed from external
invasions. In today’s industrial markets, the small-farmer society has naturally evolved
into a society of family-based small and medium enterprises, which are becoming the
backbone of the Chinese economy today. They enjoy high vitality and are just as com-
petitive as the family-based firms in Hong Kong, Taiwan, and Singapore. Their inter-
ests are as scattered as the small-farmer families in the past, and due to the lack of a
consciousness of power politics, the entrepreneurs do not feel the need to form large
interest groups to protect or promote their interests. Scattered socioeconomic interests
can be obstacles to social solidarity, but they can also be a sound precondition for a
highly unified will under the law. Laws in China can be the incarnation of universal
justice, neutral and acceptable to all. It is not necessary to make laws favoring politi-
cally influential groups or civic organizations, and there are no obvious signs in China
of strong civic organizations like those in the West.

Many in the West expect a rapid growth of civil society in China. The presence of
civil society was once widely believed to be the driving force and social basis for democ-
ratization in Eastern Europe. Nevertheless, the current development of civil society in
Eastern Europe is disappointing, which leads to a second thinking about the collapse of
the communist regimes there, and casts a shadow over the promise of its growth in
China.21 If political opposition groups are considered civic organizations, then China
has had a long history of that. Particularly in the modern era, mass movements against
the government have emerged one after another. Was the Communist Party a “civic
organization” during the Republican era, or are only organizations against the Commu-
nist Party “civic”? Those who expect independent civic society to check Chinese gov-
ernment power would surely be very disappointed. China does not have that kind of
civilization. The so-called nongovernmental organizations (NGOs) in China are mostly
state sponsored, and I would call them “official civic organizations.” In fact, even crime
syndicates—known as “underground societies” in China—have little room for survival
without connections to certain key officials. NGOs without any connection to govern-
ment officials are rare and of little influence. This is not to say that there is no room for
opposition in China. Even a faction of the Communist Party could turn against the Com-
munist Party, as in the case of Tiananmen in 1989. The collapse of the Soviet Union was
not due to civil societies, but to a split within the Communist Party. Taiwan’s democra-
tization was not due to the emergence of “civil society,” but to the split in the KMT.
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It is a fallacy to believe that plural economic interests in today’s China must natu-
rally lead to political pluralism. It is the case in the West, but not in China. The Hong
Kong and Singapore markets are way more “plural” than most Western economies, but
they have not led to pluralistic politics. Democratization in Taiwan had little to do with
plural interests in the economy—it came from “subethnic” (by provincial origin) poli-
tics and international politics as well. The key is not just how “plural” the economic
interests are, but whether the scattered and divided economic interests can be integrated
into powerful political groups. That has to do with two things—cultural tradition and
the size of the economic units. The entrepreneurs in the context of Chinese tradition do
not appear to believe in the strength of such political grouping. The lack of that belief
has to do with the size of economic units: mobilizing and organizing the small and
scattered firms into large and politically powerful groups incurs high “transaction” costs.
Anyone who tries it has plenty of chances to suffer from the state’s instinctive response
to “divide and rule,” and from the constant pressure of betrayal among fellow firms.
This is most obvious in the case of today’s Taiwan. The selective “tax check” is already
enough to silence even the strongest business leaders. Thus, the “politically correct”
idea of group politics or class politics has not taken root even today.

2. Due to the lack of powerful social groups or clear-cut social cleavages, Chinese
people have a natural difficulty identifying with power politics. Rather than resorting to
competition for government power, they tend to place their hopes in the justice of the
government. They expect that government will act in accordance with the basic prin-
ciples of social norms. In the West, interest groups make the government represent their
interests by winning a (relative) majority of votes, and this is considered fair game. In
China, however, the game is not considered that fair or legitimate; the admired virtue is
jun zi bu dang—a decent person should not join any clique. Partisan politics—the key to
the democratic politics of balance of power—has no natural legitimacy in the Chinese
tradition. The people do not admire politicians who hanker after politicizing the existing
social cleavages. And the principle of “social harmony” disapproves of stirring up people
against people by exploiting potential cleavages. For the average people, fair law en-
forcement by a neutral civil service, or gong zheng lian ming in Chinese, is what justice
means. Although the democratic principle of the majority can be indoctrinated, and the
ideology has overwhelmed a considerable part of intellectual society in China, more
often than not the people who claim to be democrats do not respect election procedures,
often abuse the procedures, and often disdain the authority of the winners with the ex-
cuse of “unfair procedures.” Indicative of this are those U.S.-based Chinese organiza-
tions for democracy, which are constantly suffering from splits, betrayal, corruption,
personal slander, and scandal, and one after another “coup d’etat.” The most effective
ones, as it turns out, are those organized after the principle of Leninist parties, or simply
mafia. In the Taiwan presidential election of 2000, James Soong, an independent with-
out the support of a party machine, put forward a platform centered on the concept of
“supra-party and all people’s government.” As runner-up, he lost by only 2 percentage
points of the vote (37 percent vs. 39 percent). All three candidates had little difference in
their platforms of socioeconomic policies. Having won the election, President Chen
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Shui-bian picked the KMT defense minister to be his prime minister, in charge of form-
ing his cabinet, and claimed that he had turned a “supra-party and all people’s govern-
ment” into a reality. The point is, a “supra-party and all people’s government” is hardly
a democratic one; there cannot be a democracy without partisan politics. Today’s Taiwan
seems to be in deep social strife, and that is out of a very primitive kind of partisan
politics—that of subethnic groups, which has made nearly all politicians notorious.

3. As in traditional times, there is little popular pressure for more liberty in today’s
China; the strongest pressure comes from the demand for “fair terms” of liberty. People
and firms compete wildly to win a niche in markets, and there is always a way to ignore
or bypass the concerned regulations. The lack of fair rules and of effective rule en-
forcement is astonishing. Winners are often, if not always, those who are capable of
and willing to bribe the concerned authorities. Due to the need for building a market
economy, the power of the ruling party is “feudalized” in the process of decentraliza-
tion. Each party secretary has become a monarch of a locality or sector. As the success
in competition becomes the essential means of subsistence, neither moral principles
nor the communist ideology can effectively regulate party officials. The traditional
moral pillars of governance have collapsed, and officials are “commercialized.” The
feudalized and commercialized government system is endangering the newly created
and vulnerable market order, and the market system remains in the rudimentary stage
of unfair competition—competition for government connections rather than competi-
tion among firms. Therefore, the corruption problem has become the top concern in
China. The mainstream Chinese political culture is not necessarily more tolerant of
corruption than others. In China, corruption is the most legitimate reason to overthrow
a government. The KMT government on the mainland was overthrown on charges of
rampant corruption instead of for representing certain social classes or foreign forces.

Democracy by way of periodically electing leaders is not the right medicine for
the lack of fair terms of competition. Pleasing certain social groups is not much better
than pleasing party secretaries. If the democracy in Taiwan has not increased corrup-
tion, it has not reduced it. It has solved the problem of who should control govern-
ment power instead of how government power should be controlled. Taiwan’s
corruption problem might be brought under control later, but it will be done by more
rule of law instead of more democracy. The problem in China today is not about
liberty, but liberty under what terms. It is not about who should run the government,
but how the government should be run. Strictly enforcing laws is to increase the cost
of firms’ “government connections,” making immoral competition “inefficient,” and
creating fair and just conditions for market competition. To make strict law enforce-
ment possible, a decisive political move in the direction of rule of law is required. The
government powers must be separated so as to build an effective mechanism of checks
and balances, and make the law above any one person or any one party in power. In
other words, it is a solution similar to the polity in Hong Kong and Singapore. It is a
practical solution for China, although it may not be a “politically (i.e., ideologically)
correct” solution in the eyes of many in the United States.

4. The Chinese social setting and the tradition of rule by moral principle are com-
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patible with an essentially rule of law regime. First, moral principles are the very
basis of the Law. There is no insurmountable barrier between rule of moral principles
and rule of law. The spirit of the law is the spirit of justice found in basic social norms.
From the Natural Law and the Ten Commandments, to British Common Law and the
U.S. Constitution, the law was “found” according to the moral principles of the time
instead of “made” according to the will of the majority. Take the U.S. Constitution: it
was “agreed” to by only a tiny number of self-proclaimed “representatives” of the
people more than two hundred years ago; no plebiscite or referendum has been held
ever since. Take the U.S. Declaration of Independence: “the Laws of Nature and of
Nature’s God” was mentioned in the very first sentence to justify American indepen-
dence. Of course, laws about concrete details of life should be those agreed upon by
the people or the people’s representatives. Yet man-made laws of the time must derive
from the Basic Law, and should not be contradictory to the basic moral principles of
the time. They should not violate the spirit of the constitution, so to speak.

Second, rule of law directly answers the most urgent need of the Chinese society
—curbing corruption in a market economy. Electoral competition for government
office is not an effective way of curbing corruption; it could well lead to the concen-
tration of power in the hands of elected leaders. During the fifty-five years after World
War II, the Italian government changed hands fifty-eight times, but it was always very
corrupt, at least until the mid-1990s. India has had a stable democracy already for
half a century, but it is no less corrupt than before. In East Asia, no country is more
democratic than the Philippines, but its corruption is as bad as any authoritarian re-
gime could be. The least corrupt regimes in East Asia are found in the two essentially
Chinese societies, Singapore and Hong Kong, and their governments are not only
similar, but also nondemocratic. China today needs a government in which officials
should neither be party secretaries’ pets nor the instruments of civic organizations. It
needs a system to institutionally check and balance government power, replacing the
authority of leaders with the authority of the law.

Third, the “consultative rule of law” regime suggested in the next section represents
an attempt to revitalize a unique tradition of Chinese political civilization. China itself
had a legalist tradition: the “Law School of Thought” was started by Guan Zhong (?–
645 B.C.E.), a prime minister of the State of Qi. That school of thought dominated
China until Liu Che’s time in the Han Dynasty when it was replaced by Confucianism
around 130 B.C.E., more than 2,000 years ago. Like the polity in Hong Kong and
Singapore, the proposed regime inherits the tradition of civil service and consultative
gentry support, but it refuses the ultimate power of a top leader and abstract moral
principles as the pillar of governance. Like the polity in Hong Kong and Singapore, the
proposed regime borrows legalism from the West, checks and balances in particular, to
force government to be law abiding, but it refuses the democratic principle as the only
source of legitimacy. Elections are no more legitimate than examinations and indepen-
dent evaluations. People and people’s representatives should be intensively consulted,
but the regime would not be the rule of people’s representatives, it would be rule of law
supplemented by representative democracy. The proposed regime is made account-
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able to the people’s demands by effective and impartial law enforcement, by the repre-
sentatives’ right to approve laws, by extensive social consultation arrangements, and
by the freedoms of speech, press, assembly and association.

Elections and examinations are two competitive forms of political participation. In
the real world, the two approaches coexist in all regimes, but it is impossible to make
the two equally important—one has to be the core institution in the political machine.
A parliament by election is the core institution in a democratic regime, and a civil
service by examination is the core institution in a rule of law regime. “Liberal” de-
mocracies are based on the rule of both law and people’s representatives, with the
balance tilting toward the latter. The “consultative rule of law” regime is also a mixed
regime of rule of law and democracy, but with the balance tilting toward the former. It
allows less room for the rule of political leaders.

Toward a Consultative Rule of Law Regime

As is pointed out in the beginning of Part I, rule of law is not so much about regulat-
ing those who are ruled than regulating government power and behavior. How can the
authority of the law be built in China? Inspired by the polities in British Hong Kong
and Singapore, this section proposes a “consultative rule of law regime” consisting of
a six-pillar structure.

A Six-Pillar Structure

Unlike any democracy where a parliament is the core institution, the civil service is
the core institution in the proposed six-pillar regime. The legislature, whether se-
lected or elected, is essentially a consultative institution to the executive branch. The
six pillars of a consultative rule of law regime consist of the following.

1. A neutral civil service system. This system has two functions: the primary one
is to strictly and impartially enforce laws, and the secondary function is to propose
legislative bills. Compared to democratic regimes wherein the parliament is the core
institution of the polity, the civil service is a much more neutral instrument of gover-
nance due to its source of power—open examinations, comprehensive evaluations,
and life employment. Examination is the only way to enter the civil service, and
promotion to each higher level requires a certain length of time in service and pass-
ing a higher level of examination. Internal and external evaluations also play a large
part in promotions within the system. Examinations, performance evaluations, se-
niority, and life employment are the four basic elements that internally sanction
career professionals. All people have equal opportunity to take the open entrance
exams of the civil service, which represents the principle of political equality based
on meritocracy instead of the majority. There is no short cut to the top level within
the bureaucracy. Civil servants can only follow the legally designated system of
promotion, demotion, reward, punishment, transfer, and retirement. Although the
system of civil service is sophisticated, knowledge of its mechanism is not beyond
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China’s current political civilization. More importantly, Chinese culture generally
accepts that examination is a fairer approach than elections. China’s civil examina-
tion system started 1,400 years ago, and lasted until the beginning of the 20th cen-
tury. Once again, most Chinese people still consider examination to be the fairest
thing in modern Chinese society.

2. An autonomous judicial system. The civil service must be checked and balanced.
This is accomplished, above all else, by autonomous judicial power. The judicial sys-
tem also plays two functions. First, it has independent and final authority to settle any
legal disputes between the society and the civil service, within the society and within
the civil service. Second, the Supreme Court has the authority of judicial review, so as
to serve as the Constitution’s final gatekeeper. There must be laws that protect the
judicial system’s autonomy from the civil service and from social influences, such as
separating the administrative districts from the judicial ones. Judges must be neutral
career professionals, guaranteed by life employment and a sophisticated internal sys-
tem of promotion, demotion, reward, punishment, transfer, and retirement. This is to
say, meritocracy is also the principle of the elite selection process. The judiciary is the
weakest branch of government among all, and therefore its power is allowed to be
more autonomous than the others. Nevertheless, to prevent power abuse within the
judicial area, transparency, public evaluation, and an internal mechanism of checks
and balances must make up a critical part of its institutional arrangement.

3. Extensive social consultation institutions. The civil service would also be checked
and balanced by an extensive system of social consultation. At the national and pro-
vincial levels, China’s People’s Congress could be the institutional basis of this sys-
tem, which is supplemented by a wider system of social consultation. It also serves
two functions. First, it has the final authority to approve, reject, or shelve legislative
bills proposed by the civil service. The civil service has the authority to propose
laws, the People’s Congress has the authority to approve or reject laws, and the Su-
preme Court enjoys the authority to review laws. The law-making procedure is thus
made difficult. Second, it has a legally designated power to make executive sugges-
tions, regularly hold hearings, and carry out investigations in administrative affairs,
forcing the civil service to perform its functions transparently. Moreover, as is the
practice in Hong Kong, each level of every governmental department must build its
own social consultation committee (SCC), which should consist of retired civil ser-
vants, concerned citizen representatives, and concerned entrepreneurs/specialists.22

By law, the civil service has the duty to report periodically to the People’s Congress
and SCCs, hear their suggestions, and submit to their investigations by providing
necessary government files. By law, the civil service must answer their inquiries, and
within a legally designated time limit they must openly accept, reject, or partially
reject the suggestions made by the People’s Congress and SCCs. The suggestions
from the people, the decisions made by the civil service, and the administrative re-
sults must, by law, be put on file with higher levels of the civil service and made
available to the public media, so as to provide a basis for openly evaluating the per-
formance of the concerned executives. By China’s Constitution today, the National
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People’s Congress is the institution with “the supreme power.” Everyone knows that
it cannot possess that power without free elections. The legislative power is actually
in the hands of the Communist Party, and the People’s Congress is at best a consulta-
tive institution. Although China’s provincial people’s congresses enjoy a partial right
to make local laws, just as the National People’s Congress enjoys a partial right to
make national laws, they are also mainly consultative institutions, serving the dual-
executive system of the party and government. The people’s congresses at the county
and township levels have performed only consultative functions. Hong Kong’s Leg-
islative Council, nevertheless, is also merely a consultative institution to the Execu-
tive Council, as is Singapore’s Parliament. Instead of a revolutionary change to a
democracy, this design cancels their authority on paper, but strengthens and institu-
tionalizes their consultation functions, so as to make the regime accountable to vari-
ous social demands, though not to surrender to those demands. In so doing, a pure
rule of law regime is turned into a “consultative rule of law” regime.

4. An independent anti-corruption system. As historical experience shows, the criti-
cal danger of the civil service is not whether it can maintain neutrality, but corruption.
The civil service must be checked by an independent anti-corruption system, special-
izing in investigating corruption among public servants. Singapore invented such an
institution in the late 1960s and Hong Kong imitated it in the early 1970s. While
Singapore’s Corrupt Practices Investigation Bureau (CPIB) has been acting like a
secret police, Hong Kong’s Independent Commission Against Corruption (ICAC)
has been highly visible and has maintained good public relations. These independent
institutions have played a decisive role in curbing corruption among public servants
in both Singapore and Hong Kong. Promotion inside the system depends solely on
achievement in uncovering corruption among civil servants. By virtue of its single
duty, it is a very lean institution, and its own internal corruption has very little social
impact. Its single function plus its small size make the work of checking the system’s
internal corruption simple—an internal disciplinary commission will do the job. In
both Hong Kong and Singapore, the wild corruption of the 1960s was effectively
controlled within three years of the institution’s establishment. By the early 1980s,
Hong Kong’s ICAC even extended its mandate to finding “corruption” within the
private sector, for corruption in the civil service had become extremely rare. The
ICAC is widely trusted and respected in Hong Kong society. The key to its success is
the system’s complete independence from the civil service and its partial indepen-
dence from the judicial system.

5. An independent auditing system. The civil service should also be monitored and
checked by an independent auditing system. Public office is most often abused by
officials misusing government finances. The financial power of the civil service is
easily concentrated, for the general public, as well as the people’s representatives, can
hardly understand the sophisticated arrangement of government spending. There-
fore, an institution of professional auditors, which is independent from the civil ser-
vice, would serve the function of preventing civil service from abusing taxpayers’
money as well as other government income. Social criticism and evaluations will help
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make government income and spending effectively transparent. However, for the
working of an independent auditing system, the reform of China’s budgetary system
is an absolute precondition. All the budgets of all levels and branches of government
should be counted from zero, and thus funds can be allocated with transparent needs
and explanations for later auditing. The degree of transparency and discipline in gov-
ernment spending indicate how well a government is regulated by law.

6. The freedoms of speech, press, assembly and association. These “rights” of civil
liberty do not constitute government institutions, but they do constitute a standard and
critical principle that all government branches must observe, hence a pillar in the po-
litical system. The civil service is also checked and made accountable to the general
public by constitutional provisions that guarantee the freedoms of speech, press, as-
sembly, and association. While these freedoms are an indispensable part of any mod-
ern and civilized society, they are particularly important for a rule of law regime.
These freedoms represent major channels for the expression of people’s demands, and
major approaches to monitoring and evaluating the performance of the civil service.
Although people’s rights to freedoms of speech, press, assembly, and association ap-
pear to be a basic criterion for modern civilization, these freedoms are often feared by
governments of developing countries, and their people are often deprived of them.
The lack of self-command among the media and political associations is only part of
the reason, which comes from the lack of a strong middle class or “mainstream” class.
The major reason, however, comes from the tendency that the four freedoms are often
used as a major political tool for obtaining state power. Under a rule of law regime in
which the civil service is the backbone and the doorway to government power through
partisan politics is narrow, that tendency is minimized, hence there are many fewer
reasons on the part of the government to fear the people’s right to those freedoms.
Moreover, the four freedoms are guaranteed and regulated by law, and under a rule of
law regime wherein strictly enforcing laws is vital to its survival, the freedoms are
more secure and healthier than under a democratic structure of power competition.

The above-proposed political system represents an attempt at institutional innova-
tion, with the hope of a fine regime for China. It is a practical combination of Chinese
and Western political systems, proposed for the purpose of solving China’s current
problem of power concentration and abuse. It derives from China’s tradition of a civil
service–based structure that includes consultative co-governance with the gentry, while
discarding the emperor’s absolute power at the very top, as well as the tradition of rule
by abstract moral principles. It also derives from the Western tradition of legalism, but
reduces the current Western emphasis on the legitimacy of power competition among
social classes and groups. It is innovative because it is a rule of law regime supple-
mented by democracy instead of a democracy supplemented by rule of law.

What Is to Be Done?

If China’s political reforms are set to take the direction of consultative rule of law
instead of democratization, the following five steps should be taken.
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1. Mobilize an open discussion on the rule of law, particularly the need for power
separation and checks and balances, just like the discussion on the “criterion of truth”
in the late 1970s, so as to exert political pressure on corrupt officials and generate
support and consensus in the society, clearing the way for further action.

2. Announce that the “central work” has been shifted from “economic construc-
tion” to “building rule of law.” The declaration of a new “central work” has utmost
significance in China’s political life under the Communist Party, for it decides the
promotion of new government officials. In Mao’s time, “class struggle” was the
designated “central work,” and the most important criterion for promoting cadres
was how active and capable they were in carrying out class struggle. In Deng’s
time, “economic construction” was designated the “central work,” and the indices
of economic growth were the basic criteria in promoting cadres. In the new era of
“building rule of law as the central work,” effective law enforcement along with the
government’s strict observance of laws at each level and in each department should
be the criteria in promoting cadres. Deng decisively changed the party’s “central
work” in 1979 from class struggle to economic construction, which marked a new
era in China. The post-Deng regime could do a similar thing to open an era of
political reform.

3. Separate the duty of the party from that of the government. “Separating the
party and government work” was a decision made in 1978 by the Third Plenary Ses-
sion of the 11th Party Congress, but it has never been implemented. In other words,
the dual-administrative arrangement of the party and government should be changed,
so that the party leads through its members inside the government, and the govern-
ment should be reformed to observe the regulations of a civil service system. It is a
“rule by law stage,” the purpose of which is that the party would no longer control
and administer personnel affairs inside the government, and would not interfere in
the government’s routine work of law enforcement.

4. Build an institutional system of checks and balances. This would allow the genuine
independence of the judicial system, anti-corruption system, and auditing system,
and the building of laws based on the relationships between the civil service and the
social consultation institutions. This would be a primary stage of “rule of law,” the
purpose of which is to provide the legal basis for the relationship between the regime’s
six pillars.

5. Make the four freedoms the basic principle of governance. Officials of all gov-
ernment branches and institutions must be told to observe this principle.

With the five steps taken, the “consultative rule of law regime” would be estab-
lished, and the law instead of the party would represent the supreme authority in
China. The Communist Party would only nominally lead via its members inside a
neutral, honest, and law-abiding civil service, which would appear like Singapore’s
People’s Action Party. The Communist Party leader would become a symbol of neu-
trality and social unity.

Although our Western friends would be reluctant to accept even the nominal lead-
ership of the Communist Party in China, the party, if it could make a rule of law
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regime possible, would enjoy very high prestige among the Chinese people, for it
would have accomplished all of the three tasks of China’s modernization: mechanic
solidarity in nation building, organic solidarity in market building, and sustainable
justice in state building. Attaining modernity, instead of democracy, has been the
dominant theme in China’s modern history. And that has been the source of legiti-
macy of communist rule in China.

Is a Consultative Rule of Law Regime Feasible?

Compared to a democratic option, the proposed regime might be feasible for the
following reasons: (1) It is a direct and effective approach to deal with the corruption
problem; and a decisive move in that direction could earn the Communist Party its
badly needed legitimacy. (2) It provides for reliable social stability since the linkage
between law and order has endured the test of time. (3) It does not eliminate one-
party rule in form; it merely reduces the role of the party. And it requires that the
party, especially its top leaders, carry out political reforms. (4) The proposed regime
is not very far from the current political structure, although some major changes must
be made to allow the genuine independence of all six pillars. (5) Rule of law is the
surest indicator of modernity and has long been cherished by the Chinese people. (6)
The polities of Hong Kong and Singapore, both essentially Chinese societies, have
provided rich experiences for building such a regime.

Nevertheless, the construction of any new political system depends on heroic
leader(s). There is no exception in the entire history of humankind, be it the creation
of a democratic or a communist system. The feasibility of building a new polity in
China depends decisively on the will and capacity of the Chinese leaders of our time.
And, compared to a democratic option, it is obviously less difficult for China’s top
leaders to accept the proposed regime. For example, they, particularly the late para-
mount leader Deng Xiaoping, often admired the polities in Hong Kong and Singapore.

Deng openly signaled his political support for the Hong Kong system. He said a
number of times, “We need to build a few more Hong Kongs inside China.” He stub-
bornly resisted the British attempt to democratize Hong Kong on the eve of the
handover, and declared: “Hong Kong’s system must be preserved for 50 years, and
afterwards we will no longer have any need to change it.” And he added, “I’ve said
that many times—I am serious, not talking irresponsibly.”23 He might have assumed
it would take half a century for China to build a system similar to Hong Kong’s. He
dared not say that he supported the Hong Kong political system, just as he dared not
say, during his economic reforms, that the other side of the river in his famous “Crossing
the river by searching for stones” was the capitalist market economy. Nevertheless,
this outstanding statesman clearly showed his political preference and his expectation
for China’s political future “in 50 years” (from 1988). Under Deng, so came Jiang
Zemin’s famous support for the city of Zhangjiagang, a medium-sized city in south-
ern Jiangsu Province, which boasted an official goal of building a city that was like a
daytime Singapore and a nighttime Hong Kong.
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The skepticism to a rule of law regime in China often comes from the following
five challenges, to which I cannot agree.

1. The legal system and the tradition of legalism in both Hong Kong and Singapore
were imposed by British colonial rule. Could China adopt such a system without a
similar experience? There is no doubt that the legal system and the tradition of legal-
ism in both Hong Kong and Singapore were imported from Great Britain, and it attests
to the great success of the exchanges between the Chinese and Western civilizations.
However, British colonies were all over the globe, so why did a polity of “rule of law
short of democracy” only take root in Hong Kong and Singapore and not anywhere
else? The answer is that Chinese civilization has the capacity to imitate and absorb the
Western tradition of legalism because it fits well into the need for managing a modern
Chinese society. For both Hong Kong and Singapore, fair laws make “foreigners,” or
“racial” and “ethnic” minorities, live together fairly harmoniously, as in traditional
China, where even a large number of Jews “melted” into Chinese society. Playing the
power politics of democracy would enlarge the cleavage, and it would be very hard to
organize the scattered families, lineages, underground societies, and ethnic minori-
ties. The British enjoy the longest tradition of democratic institutions in the world, but
did not make any attempt to democratize Hong Kong until the early 1980s when China
and the U.K. signed the Joint Communiqué on Hong Kong’s return; and Governor
Patten, the last British governor in Hong Kong, only tried seriously to democratize the
territory on the very eve of its reversion. As rulers of Hong Kong, the British under-
stood that democracy could only create chaos, and their attempt to build a mature rule
of law was easy and successful. The policy would not have been very different had the
United States ruled the two cities and seriously wanted to maintain its rule there. If the
Chinese people in Hong Kong and Singapore could imitate and accept the rule of law,
there is no reason that the Chinese on the mainland should not be able to do the same.
It would only take a longer time due to the country’s size. Although the difference
between the common law system and the continental law system is obvious, and Hong
Kong and Singapore inherited British common law while China has adopted conti-
nental law, the difference is not large enough to hinder the building of rule of law.
While China’s judicial practice has been to import many of the elements of the com-
mon law system, both Hong Kong and Singapore have been revising the common law
system toward continental law, and the jury trial has been rare in both cities. In short,
the consultative rule of law originated under British colonial rule, but British colonial
rule is not a precondition for building a consultative rule of law. China could imitate
it—just as China had the capacity to import the Russian communist system, which did
fit the Chinese needs of the time. In fact, the rule of law without democracy was not
just a British invention. It has existed nowhere else, including in Great Britain. The
system was created with the joint efforts of the British and the Chinese; and it was
created in essentially Chinese societies.

2. Since the rule of law in Hong Kong was guaranteed by the democracy of the
U.K., how could China build and maintain it without democracy? Rule of law was not
built by democracy—nowhere was this the case. The spirit of rule of law in America
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was built before American settlers crossed the Atlantic. The earliest settlers went to
Virginia by patent and charter. When by mistake the pilot of the Mayflower sailed to
Cape Cod instead of Virginia, the Pilgrims knew that they needed a compact before
pulling in to the shore of Massachusetts. The American respect for law came from
Europe, and the European respect for law came long before democracy. Japanese rule
of law, which was also imported long before democracy, is another case. Was rule of
law in Hong Kong built and maintained by democracy? Saying so is a mistake. The
British took Hong Kong with gunboats. The respect for law among Hong Kong’s
citizens was imposed by the authoritarian power of the British governors who ruled
Hong Kong like emperors. If the rule of law in Hong Kong was “guaranteed” by
British democracy, whose democracy has guaranteed the rule of law in Singapore
since its independence in 1960? Moreover, Hong Kong had been a place of wild
corruption before the early 1970s, when most rank and file officials came from the
U.K., Australia, and New Zealand. The Hong Kong government became an honest
government only after imitating the independent anti-corruption institution of
Singapore in the early 1970s and after the Hong Kong government started “localiza-
tion.” Singapore invented its anti-corruption institution by the end of the 1960s, well
after its independence from Great Britain. The likely scenario is that Hong Kong’s
rule of law would have been destroyed and replaced by personal rule had Deng not
firmly refused the last British governor’s attempt at democratization. Rule of law in
Hong Kong and Singapore is not guaranteed and maintained by the British democ-
racy, nor by democracy of any kind. Rule of law is easier to maintain without democ-
racy. It is maintained by rule of law itself, by separation of government powers to
establish checks and balances.

3. Since Taiwan has successfully adopted democracy, why cannot China do the
same? The Taiwan model is unlikely to spread to China for four major reasons. First,
Taiwanese democracy is based on a “natural political cleavage” that does not exist or
is not allowed to exist in Communist China. For the forty years after World War II, the
KMT from the mainland monopolized the political resources while the native-born
Taiwanese had few chances to participate in the government. Provincial origin thus
became a “natural cleavage,” allowing the formation of an effective opposition party.
Second, democracy has split Taiwanese society into political factions, more than just
provincial origins. For Mainland China, however, no leader would allow provincial
or ethnic cleavages to enlarge and become political, because that would mean split-
ting China into a dozen or more countries, killing the very existence of “China.”
Third, Taiwanese democracy is also based on the Taiwanese independence move-
ment, which would not have been possible without the security guarantee of the United
States. Democracy could not take root in either Taiwan or China without a separatist
movement and its context of international politics. Fourth, compared to the perfor-
mance of the Hong Kong and Singapore polities, the performance of the Taiwanese
democracy has not been attractive. Corruption, underground criminal societies, sepa-
ratism, dependence on American strategic checks on China, and so forth further re-
duce its attractiveness in China.
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4. Hong Kong and Singapore are just two small cities. How could their experi-
ences fit into the reality of the largest country in the world by population? Democracy
originated in Athens, so how could a country as large as the United States adopt
democracy? The size of a country has to do with the degree of a political system—
American democracy is far less democratic than the Athenian democracy. However,
American democracy, or Western liberal democracy in general, has far fewer flaws
than Athenian democracy, and it is much more mature. There is no doubt that the
degree of rule of law in China cannot match that in Hong Kong and Singapore, but it
will become a well known and mature type of polity once adopted by one-fifth of the
world’s population. Important for China is that both Hong Kong and Singapore are
essentially Chinese societies, and the two metropolitan cities represent a very likely
image of China’s future—a highly urbanized China. China has no other way to eco-
nomic prosperity but by building many more huge cities to accommodate its farmers,
who consist of 60 percent of the population.

5. How could the Communist Party—an institution that wields nearly absolute
power and is as corrupt as it currently is—build a rule of law regime? I can never be
sure that the party will build rule of law. Yet, if any top Chinese leader intends to build
rule of law, it is likely that the Communist Party will be the right instrument with
which to do so. While it is not a certain thing, I see quite a number of supporting
factors: a popular demand for controlling corruption, an urgent necessity for a sub-
stantial political reform, the impossibility of real democratic reform short of a sudden
regime collapse, a very receptive socioeconomic setting for implementing rule of
law, the popular expectation of “modernity,” an existing polity whose structure is not
too far away from my proposed six-pillar regime, and a Politburo in which a few
members could make the decisive decision to embark on a substantial political re-
form like what they did in pursuing the market-oriented economic reforms. In short,
I do not see much room for an alternative other than a rule of law regime, with the
possible exception that the decision makers may not want substantial political reform
at all, which is hardly an “alternative.” A “pure” democracy may rise as the result of
inaction—a general collapse, followed by a popular dictatorship.

I want to end this long essay with a short, simple, and unreliable prediction. China’s
political option in the future could be so unique that it might again surprise the world.
China has surprised the world with a unique traditional polity, with the Communist
takeover, with the Cultural Revolution, with the result of Tiananmen, and with a huge
economic miracle amid the economic collapse of nearly all of the other formerly
communist countries. The Bible says, “Many are called, but few will be chosen.” This
largest country by population can hardly be “converted,” for its people are hopelessly
nonreligious and pragmatic, indifferent to “universal” political values. The Chinese
have clearly heard the call of democracy, but are unlikely to be chosen for its “irresist-
ible and universal spread.” That may be just another surprise to come.
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Political Liberalization

Without Democratization
Pan Wei’s Proposal for Political Reform

Suisheng Zhao

After the three great waves of democratization in the world during the nineteenth and
twentieth centuries,1 observers eager to see the termination of the Chinese Commu-
nist Party’s (CCP) monopoly of power have been frustrated by China’s slow progress
toward a Western-style multiparty democratization. The pressure for political reform
has, indeed, been increasing inside China. However, the direction political reform has
taken and the way it is discussed in China is rather different from the democratization
that has been pushed by many outside pro-democracy activists. In fact, many Chinese
government officials and some Chinese intellectuals do not believe that the Western
style of democracy is a feasible or, for that matter, desirable option for China, at least
in the foreseeable future. Instead, they have looked upon political liberalization with-
out democratization as an alternative solution to many of China’s problems related to
the extant authoritarian system. Pan Wei’s argument for building a rule-of-law regime
is a representative work of this group of Chinese intellectuals.

Pan’s Proposal for Political Reform to Improve Single-Party Rule

Pan Wei’s answer to the debate about whether or not China’s political reform should
advance toward democratization is “not now,” because the pressure for political re-
form is not derived from any democratic ideals but from pragmatic concerns over
corruption and other troublesome social-economic problems for which democratiza-
tion may not be an immediate solution.

Pan is not alone among Chinese intellectuals in expressing doubt about whether
China can or should adopt a Western-style democracy anytime soon. Pan’s premise
regarding the lack of popular pressure for democratization has been substantiated by
some field research conducted in China by both Western and Chinese scholars in
recent years. One survey of Beijing residents in the mid-1990s that attempted to de-
termine if the climate of public opinion was favorable to a transition toward democ-
racy in Beijing supports the thesis that although the future is likely to bring pressure
for a more liberal society, there is little apparent public opinion pressure for democ-
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racy in the immediate future, especially in comparison to other values.2 A Hong Kong
scholar investigating the political orientation of Chinese university students found
that after the 1989 crackdown on the democratic movement, students’ political stance
changed from democratic idealism to a nonideological kind of technocratic pragma-
tism: a let’s-just-solve-the-problem approach to concrete quotidian frustrations. Util-
ity, efficiency, and feasibility were the major concerns of the pragmatic attitude.
Skepticism, experimentation, and reform were seen as the pragmatic keys to social
progress. Whether or not reality fit with normative political principles was no longer
the ultimate consideration. Rather, whether or not the principles could solve existing
problems became the main concern.3

These findings call into question the extent to which Chinese people now place a
high value on democracy and the prospect for democratic transition. Pan Wei’s argu-
ment, therefore, became feasible to many Chinese intellectuals as they assessed de-
mocracy in terms of its capacity to serve as an instrument for ameliorating the
problems of corruption and facilitating successful economic development, rather than
as a good in itself. This attitude toward democracy has been held by many Chinese
elites in the country’s modern history, as democracy was rarely regarded as an end in
itself in the Chinese search for democracy during the twentieth century. It was instead
regarded as merely a means for gaining national power and wealth under wise and
enlightened rulers. Chinese intellectuals looked around the world to find modern po-
litical means to promote the end of making China rich and strong. It did not matter
whether the most efficient means was liberal democracy or Marxist communism. In
this narrow prism, some Chinese intellectuals opted for democracy only in the belief
that it had brought power and prosperity to Western countries. Others turned to com-
munism because they saw it as the wellspring of Soviet power and industrialization.4

Since Pan does not see democratization as a desirable option for China today, he
proposes a consultative rule-of-law regime, which, he believes, is “a new form of
polity” even though it does not change the single-party rule of the CCP. Pan argues
that this type of political reform is not only feasible, but is also necessary to complete
China’s process of modernization, because it would be more practical in solving China’s
immediate problems, including the wild corruption of cadres who use public office
for private gain. Pan calls for reform without democratization for a number of other
reasons as well. The crucial one among them is that it has a far better chance for
acceptance by the CCP because this reform would not threaten one-party rule. Pan
makes explicit that rule of law does not eliminate one-party rule in form, but merely
reduces the role of the party. He further asserts that a decisive move in that direction
could gain the Communist Party badly needed popularity.

For those who have called for democratization through multiparty competition in
China, neither Pan’s proposal nor his bases for defending it would be appealing as the
CCP’s detractors do not believe that the CCP could carry out any fundamental politi-
cal reform. They also do not want to see the CCP retaining power any longer, even if
it is not directly engaged in the daily lives of most Chinese people. Indeed, from the
perspective of the democratic ideal, governance should be rotated among different
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political parties through regular and competitive elections. This ideal is realized in
many countries and has given birth to democratic movements in many single- or no-
party states and has transformed a large number of them into competitive political
systems. Riding this wave of democratization, political reform in China should break
the monopoly of the CCP over state power and give other parties the legal and equal
opportunity to compete with the CCP. If one concludes that the central moral and
instrumental political problem in China is the monopoly of political power, then re-
form without democratization does not appear fundamental.

To understand China’s present government and its capacity for change, however,
one must appreciate that there has often been a huge gap between practice and ideals
in the PRC. The CCP has repeatedly shown a penchant for altering its practices while
claiming to maintain the same ideals, or it has reformulated ideals while practice
lagged behind them. As a result, the party has not only survived the collapse of com-
munism in other parts of the world, but also initiated and implemented some signifi-
cant social-political changes to meet the challenges of economic modernization during
the reform decades. Although these changes have been incremental and often piece-
meal, their continuation has not only generated political liberalization and openness,
but also laid a foundation upon which democracy may one day be built. In addition,
the CCP has started a process of transforming itself from a Leninist revolutionary
mass party to a pragmatic, system-maintaining ruling party and, arguably, a latent
type of social-democratic party. Many observers, particularly those who want to see
immediate democratization in China, have gravely underestimated the significance
of the reforms initiated by the CCP and the consequent political development toward
openness and liberalization. From this perspective, Pan Wei’s political reform with-
out democratization is a pragmatic concept rooted in his understanding of the compli-
cated political reality in China.

The Trajectory of Political Liberalization

Indeed, China’s political reform without democratization is successful insofar as it
has resulted in significant liberalization and other positive changes in China’s politi-
cal life in recent decades. While some observers do not want to believe that the CCP
could play a positive role for change in China’s political life, many other observers
have taken a positive view of the CCP’s initiation of political liberalization. It is true
that political liberalization is different from democratization, which entails building
democratic institutions, including holding regular relatively free and fair elections for
political offices. However, political liberalization is a necessary precondition for de-
mocratization because it involves expanding basic freedoms of expression, associa-
tion, and the rights of individuals.

Political liberalization started in response to the legitimacy crisis that the CCP
suffered in the wake of Deng Xiaoping’s economic reform in the late 1970s, which
relaxed Mao’s totalitarian control over Chinese society. Deng’s original intention was
to eradicate all ideological and psychological obstacles to economic reform. Unexpect-
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edly, it resulted in the demise of the communist ideology and the profound “three
belief crises” (sanxin weiji): the crisis of faith in socialism (xinxin weiji), the crisis of
belief in Marxism (xinyang weiji), and the crisis of trust in the party (xinren weiji).5

In response, the party launched political reform in the 1980s, which redefined the
content and role of the official ideology with the aim of creating a new basis for its
authority. Deng Xiaoping’s famous speech on the reform of the party and state lead-
ership system in 1980 was the first call from the CCP’s top echelon for political
reform. Deng set three major objectives of the reform:

(1) In the economic sphere, to rapidly develop the productive forces and gradually im-
prove the people’s material and cultural life. (2) In the political sphere, to practice people’s
democracy to the full, ensuring that through various effective reforms, all the people truly
enjoy the right to manage state affairs and particularly state organs at the grassroots level
and to run enterprises and institutions, and that they truly enjoy all the other rights of
citizens. . . . (3) In the organizational sphere, if we are to achieve these objectives, there is
an urgent need to discover, train, employ, and promote a large number of younger cadres
for socialist modernization, cadres who adhere to the four cardinal principles and have
professional knowledge.6

Following Deng’s call, political reform was carried out and has resulted in politi-
cal liberalization in at least the following three broad aspects of social life: First, the
interference of the state in the daily life of Chinese people has been reduced. Second,
the opportunities for popular participation at grassroots levels have been expanded.
Third, popular participation at the national level has expanded along with the chang-
ing role of China’s people’s congress system. Together, the reforms have greatly re-
laxed the degree of political control over Chinese society, albeit without fundamentally
altering one-party dominance.

Reducing the Scope and Arbitrariness of Political Intervention
in Daily Life

Since the inception of reform, the CCP has tried to promote reconciliation between
state and society by reducing the scope and the arbitrariness of political intervention
in daily life. To accomplish this objective, the party repudiated many of the ideologi-
cal concepts associated with Mao’s later years. The main task of politics was declared
to be promoting modernization and reform rather than undertaking continuous struggle
and revolution. Moreover, the party began to imply that the responsibility of the state
was to expand socialist democracy rather than exercise dictatorship, although it never
defined democracy in Western terms. The party also admitted that many intellectual,
scientific, and technical questions can and should be addressed on their merits, with-
out regard to ideological considerations. This attitude presented a stark contrast to
Mao’s era, when all decisions were supposedly taken only after a consideration of the
relevant doctrinal principles.

As a result, ordinary citizens began to enjoy much greater freedom of belief, ex-
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pression, and consumption than under Mao’s dictatorship. They have been able to
buy and sell shares of stock freely, and have access to almost any consumer goods on
the domestic as well as world market. Such choice has been accompanied by a sig-
nificant loosening of government control over employment and residence choices.

Of course, the scope of change in the communist state’s intrusions on personal
choice has many limitations. In particular, Deng Xiaoping’s four fundamental principles
—Marxism-Leninism/Maoist thought, party leadership, socialism, and proletarian
dictatorship—implied the limits of relaxation of political life. These principles found
echoes in traditional Chinese values that give the state the right and obligation to
promote moral conduct by educating citizens in an official doctrine believed to be
morally valid. The four principles, however, have become increasingly rhetorical.
Only one principle, the party’s leadership, has been vigorously defended. Ren Zhongyi,
former party secretary of Guangdong province and former CCP Central Committee
member, in an article with the provocative title “Upholding the Four Cardinal Prin-
ciples Reconsidered,” argued that “Deng Xiaoping enunciated the Four Principles in
March 1979—twenty-one years ago. China has changed a lot since then. We can’t be
dogmatic about them. Their meaning changes as the situation changes and is made
richer by their constant development through practice. They should be given new
meaning and content with opening and reform. If we don’t, we will be stuck in ideo-
logical rigidity.”7

Although the four principles have not been formally abolished, the scope for per-
sonal expression has been greatly expanded. In very sensitive artistic and intellectual
matters, for example, artists and writers have moved into various previously banned
areas, reviving traditional styles and experimenting with modern techniques. Popular
tabloids, widely available in major cities, have carried articles and pictures on sub-
jects ranging from crime to romance. Foreign music, drama, literature, and films can
be seen everywhere in China. Although the state and the party continue to promote
socialist morality, religion is no longer condemned outright as superstition. Many
churches and temples in urban areas have attracted more and more believers, although
“foreign-sponsored” religious activities are still banned. As an American sociologist
Richard Madsen discovered in his study of Catholic churches in China, a large “wave
of religious revival” has been sweeping across the country as “one of many responses
to a spiritual crisis” facing post-Mao China.8 In addition to foreign cultures and reli-
gions, there has been a revival of folk customs and local religious practice in the
countryside.

Expanding Grassroots Political Participation

Political liberalization has, arguably, laid the foundations of a democratic culture and
politics. Opportunities for voluntary participation in politics have been increased at
both the grassroots and national levels as multiple candidates and secret ballots have
been introduced for elections to people’s congresses at the local and county levels
and for village committees.
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The village committee election is one of the most important developments to ex-
pand grassroots political participation. It started in the late 1980s, although the first
post-Mao Constitution of the PRC in 1982 already stated that villages should practice
self-government through village committees whose members are to be elected by
villagers. The National People’s Congress (NPC) drafted a set of regulations govern-
ing village committees in 1986 and passed a trial Organic Law of Village Committees
in November 1987. Direct elections of village committees were first held on a trial
basis in selected areas in the winter of 1988–89. The Tiananmen incident in 1989 did
not stop such elections from being extended to other areas in the early 1990s. Almost
all of China’s one million villages have held at least one round of elections since then.
The elected village committees are responsible for all administrative affairs in the
villages, including education, infrastructure and housing, dispute resolution, and fi-
nancial management.

According to one study, “an important reason for granting villagers self-govern-
ment is the impracticability of doing otherwise in post-Mao China.” In Mao’s days,
the commune system enabled the central government to shift its very burdensome
responsibilities of administration and provision of services in the vast rural areas to
the communes. After the abolition of the commune system in the early 1980s, the
township government (the replacement of the commune) no longer controlled the
resources to perform these functions. Even if township governments were able to do
so, providing more or less the same level of services to many villages with different
levels of income would contravene the anti-egalitarian thrust of reform policies and
would be opposed by villagers. As a result, most administration and provision of
services have to be delegated to the village level. Such delegation of responsibilities
cannot but be accompanied by a corresponding delegation of power. To introduce
direct elections at the village level, “the regime hopes that democratic election would
make office-holders more accountable to their electorates, thereby ameliorating prob-
lems of corruption, nepotism and inefficiency.”9

Village elections have been enhanced by economic development. As one Chinese
scholar indicates, “With economic development, village committees will control more
collective revenues, thus increasing the stakes villagers have in elections. This will
result in greater participation by villagers in elections, and in more competitive elec-
tions. Increased competitiveness of elections will facilitate changes in the institutions
regarding village committee elections.”10 The key question, however, is whether genu-
ine self-government in the villages is possible when one-party rule continues. One
answer is that it is possible for the Chinese Communist Party to introduce some re-
forms and expand the people’s democratic rights while maintaining its hold on power.
The cumulative effect of these piecemeal reforms is changing the very nature of the
Communist Party itself and its rule. The introduction of village self-government is, or
has the potential to be, one such reform.11

Village committee elections have attracted extensive attention from Western schol-
ars. Both the Republican and Democratic institutes in the United States, operating
under the congressionally funded National Endowment for Democracy, have pro-
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vided technical assistance to these elections. The Carter Center in Atlanta has sent
delegations on a regular basis to observe them and has published generally favorable
reports from the field in its working paper series since the mid-1990s. These Western
organizations have concluded that village elections have become a training ground
for democracy in China as more and more village residents become aware of the
elections and their benefits. Villagers are voting more responsive and talented leaders
into office. Many of them are young entrepreneurs who may or may not be members
of the Communist Party. The elections have thus made a difference in China since
party organizations in the rural areas have generally been weakened. As a matter of
fact, many party branches have ceased to function and those that are still influential
maintain their influence mainly through their role in the rural economy. To resolve
the problem, there has been a tendency for mergers between the party branches and
village committees at the village level in recent years as party secretaries have been
obligated to run for positions on village committees in order to establish their “ac-
ceptability to the villagers.” As a result, the party organizations’ vertical relations
with other levels of party organizations and their horizontal relations with the govern-
ment and with society have all changed accordingly. The party members sitting on
village committees no longer constantly think of upholding party interests, because
there is no longer a uniform perception of what party interests are among party mem-
bers who have to win elections in order to sit on the village committees. As one study
indicates, “party secretaries cannot simply be appointed from above and must win
popular support in regular elections. In principle, this is a step forward in terms of the
goal of democratization of holding officials accountable.”12

Although it is perhaps too soon to tell whether village elections are a foundation
for further democratization, one Western observer indicates that “democratic elec-
tions are being entrenched at the village level and sincere efforts are being made to
establish the necessary electoral institutions to support them.”13 A study of village
elections by a careful Chinese-American scholar also indicates that “a fundamental
change has occurred in rural China. . . . As occurred in other developing countries,
changes brought about by economic development not only significantly influenced
the attitudes of elements of the political elite toward political reform but also in-
creased the peasants’ resources and skills and enhanced their desire to get involved in
the decision-making processes in their villages.”14

Expanding Participation at the National Level

In addition to the expansion of political participation at the grassroots level political
liberalization has also been accompanied by changes in the role of the people’s con-
gresses, which were rubber stamps during the Maoist period as they held short and
infrequent meetings in which laws, policy documents, and personnel appointments were
approved by acclamation. The elections of deputies were known as “elections without
choice” as they were highly ritualized affairs in which deputies were nominated and
selected by the Communist Party and served only to legitimize party decisions.15
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Post-Mao reform has brought changes in China’s people’s congress system. As a
change to the practice by which the CCP nominated only as many candidates as there
were vacancies to be filled, a new Electoral Law requires that the number of candi-
dates exceed the number of vacancies (chaer xuanju). It also prescribes that deputies
at the township level (xiang-zhen) and the county level (qu-shi-xian) be elected by
universal direct suffrage, and deputies at the prefectural (di), provincial (sheng), and
national levels be indirectly elected, with deputies at one level electing deputies at the
next. Although Communist cadres still tried to manipulate the elections, gradual imple-
mentation of the electoral law has produced significant changes in the role of the
people’s congress. Even the Washington Times, known for its hawkish position in the
U.S. China policy debate, admits that, “Long derided as rubber-stamp legislatures
filled with nothing but hand-raising delegates, the various levels of congresses from
townships and counties up to the National People’s Congress (NPC) are getting some
teeth. As Chinese society becomes more sophisticated and people’s awareness of their
rights increases, this change is reflected in the congresses, whose delegates gradually
are becoming more assertive and increasingly dare to go against Communist Party
dictates.”16

At the national level, the role of the National People’s Congress has been notably
expanded. Although it has not yet become an independent legislature that can rou-
tinely initiate legislation, veto state proposals, or impose accountability on govern-
ment or party officials, the NPC, as documented by Tanner and O’Brien, is no longer
merely a rubber stamp and has gradually asserted itself.17 It holds an annual plenary
session, and its standing committee meets five or six times a year. The NPC has estab-
lished functional committees that specialize in particular aspects of foreign and do-
mestic policy and that have played a more active role in drafting legislation. Some
members of these committees come from the small “democratic parties,” which are
primarily associations of intellectuals, scientists, and former capitalists and have re-
sumed the recruitment of new members. Although they are not considered opposition
parties and are treated merely as advisory organizations that can offer suggestions to
the CCP, some of them have exercised considerable influence on certain technical
decisions in NPC sessions. Whether members of “democratic parties” or not, NPC
deputies actually debate issues, and sizable blocs of deputies have voted against offi-
cially approved candidates and causes. About 40 percent of the deputies rejected the
work reports of the Supreme People’s Procurator and Supreme People’s Court in an
unprecedented display of dissatisfaction with rising crime four years in a row at ple-
nary sessions between 1997 and 2001. One-third of the NPC delegates cast opposing
or abstaining votes on legislation to begin the $25 billion Three Gorges Dam project
in 1992. While these actions hardly constitute a political revolution, they do indicate
a trend toward increased assertiveness in the highest organ of political power pre-
scribed by the Constitution.

This trend is reinforced by the NPC’s efforts to expand its professional capacity to
draft laws in-house and engage in serious debate during the drafting and promulga-
tion process. Efforts to build a stronger judiciary are the result of small but systematic
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steps to facilitate economic reform. Chinese officials and scholars often claim that a
market economy should be governed by law, which provides rules like those in ath-
letic games, although, as Stanley Lubman indicates, neither the game nor its rules
“seem to be free from ambiguity” in China.18 As a result, the economic boom has
necessitated the development of a viable legal infrastructure comprised of transparent
laws and courts and professional, informed judges capable of understanding and ad-
judicating matters involving those laws. It is striking that the NPC and its standing
committee passed more than 332 laws in the twenty years between 1978 and 1998.19

The promulgation of new laws by the NPC has helped highlight the need for the
Chinese to address deficiencies in their traditionally weak judiciary system. The ef-
forts to recruit and train lawyers and judges and increase public awareness about the
law and its applications are all indications of a commitment by the party to reduce the
role of the state and correspondingly increase the autonomy of the individual to make
life choices within the framework of known rules predictably interpreted and applied.
Incrementally, the NPC is changing from a hollow political symbol to a more and
more active political institution.

While local people’s congresses in general are less active than the NPC, some of
them have become very assertive in voting down personnel appointments and work
reports submitted to them by local government, the court, and the prosecutor’s office.
One Western journalist reported the “unthinkable” action of the municipal congress
in Shenyang, China’s fifth largest city with 6.8 million people, in March 2001. An-
gered by massive layoffs at struggling state enterprises and a huge corruption scandal
that implicated the mayor and dozens of other top government and court officials, the
Shenyang congress rejected the work report of the Intermediate People’s Court, with
only 46 percent of the 474 delegates voting for it. The vote stunned Chinese legal
experts, who say it is the first time a work report, which is a summary of the previous
year’s work, has been voted down by a congress of any level. The work report of the
prosecutor’s office in Shenyang also came close to being rejected, passing by just 57
percent, a far cry from the unanimous votes of a decade or so ago.20

Reform of the CCP’s Single-Party Rule

Although political liberalization at the grassroots and national levels has resulted in
the weakening capacity of party and state control over Chinese society, it has not
aimed at abolishing the one-party rule but reforming it and making it more efficient in
meeting the challenges of economic modernization. The reform was introduced by
Zhao Ziyang in the late 1980s to separate the party from the government. After Jiang
Zemin came to power, the party attempted to redefine its role by repackaging itself as
the repository of “advanced social forces” and the standard-bearer of national inter-
ests. The primary goal of this effort was to re-brand the Communist Party and make it
more inclusive and less intrusive. Since Hu Jintao took over the leadership position in
2002, he has focused efforts on what he has called “strengthening the party’s ability
to govern.” In practice, that means a sustained campaign aimed at curbing the abuse
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of power, strengthening the party’s internal discipline and auditing agencies, and is-
suing new rules governing the behavior of party members.

A first step to reform single-party rule was taken at the CCP’s 13th National Con-
gress in 1987 with a number of measures to prevent the party from intervening in
government and economic institutions and to concern itself with political supervision
and coordination. The rationale was to reduce the cost of the party’s involvement in
overseeing the government and to give governmental officials and other administra-
tive personnel more autonomy and greater incentive to be both efficient and willing
to take action in light of economics rather than political rationality. Economic effi-
ciency was the essential motivation in institutionalizing this reform. Although Jiang
Zemin reverted to the merging of party and state at the top levels, partial implementa-
tion of the reform has resulted in a de facto dual structure of party leadership. The
CCP has retained its ultimate authoritative control over state institutions, but largely
relinquished its traditional role as the vehicle for mobilizing and inciting the masses
at the grassroots levels of economic and social institutions.21 The party has retreated
from many parts of the countryside, making way for clans and secret societies. In
urban areas, its role is increasingly perfunctory. Many grassroots party committees
and branches in state-owned enterprises could not, or did not even bother to, collect
membership dues for months or years. The relative demise of the state-owned economy
further caused the party to lose its grip over the day-to-day management of economic
enterprises.

The weakening of the party’s capacity to intervene in China’s social and economic
life does not mean that single-party rule is about to collapse. Although the party has
lost some of its capacity to inspire or mobilize the Chinese people, it retains effective
control over the military, government agencies, and some strategic sectors of the
economy. With its ultimate authority over the state, the party remains a ticket that
must be punched and the main avenue of upward mobility for many politically ambi-
tious elites. Most of these elites still want to join the party in order to advance their
careers. No longer seeking to penetrate society, the CCP has become a network of
bureaucratic elite committed to retaining a large reservoir of power translatable into
personal status and affluence. These elites are no longer concerned with ideological
correctness or even disciplined grassroots-level organizations.

The Third Road: A Social Democratic Party in China?

Reform of one-party rule is aimed at reclaiming CCP legitimacy based on improving
the Chinese people’s standard of living rather than on ideological correctness and mass
mobilization. How can the political legitimacy of the party be reclaimed based on its
economic performance? This is a question that some Chinese intellectuals have tried
to help the party answer. Far from being detached, scholars observing sociopolitical
change from the sidelines and many Chinese intellectuals have been active partici-
pants in the process. In promulgating his paradigm of a consultative rule-of-law re-
gime, Pan Wei takes his place among them. More specifically, he implicitly associates
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himself with those who have urged top-down reform and have tried to find a middle
road between the collapse of the CCP and evolution toward Western-style democracy.
Members of the Chinese elite have presented this top-down approach to reform along
two lines of thought. One is the proposal to transform the CCP from a revolutionary
mass party into a conservative ruling party. The second proposal would change the
vanguard nature of the CCP into a more inclusive social democratic party. A group of
intellectuals and official think-tank analysts presented the first proposal in the early
1990s. Former party general secretary Jiang Zemin advocated the second.

From a Revolutionary Mass Party to a Conservative Ruling Party

As early as 1992, a group of intellectuals and think-tank analysts in Beijing proposed
the transformation of the CCP from a revolutionary mass party to a system-maintain-
ing “ruling party” (zhizheng dang) in a well-known internal circulation article, “Sulian
Jubian Zhihou Zhongguo de Xianshi Yingdui yu Zhanlue Xuanze” (China’s Realistic
Counter-Measures and Strategic Choices After the Drastic Change in the Soviet Union).
These authors asserted that “an important issue that our party faces is the shift from a
revolutionary party to a ruling party. This shift becomes urgent after the change in the
Soviet Union.”22 To carry out the shift, they suggested a number of policy changes.
Among the ideas for facilitating such transition was to abandon the communist mass
mobilization and revolutionary social transformation goals and to adopt nationalistic
and patriotic goals.

In light of the notion of transforming the CCP into a conservative ruling party,
there were proposals to redefine single-party rule within the legal framework of the
state. In March 1994, an article in Faxue Yanjiu (Law studies) explored the legal
status of the CCP as a ruling party. It stated that “the CCP cannot be superior to the
National People’s Congress (NPC) because the CCP does not have the sovereignty to
rule the country even in a socialist setting.” The author directly refuted the notion that
since the CCP is the “leading party” it is naturally the “ruling party,” and went on to
argue that the idea that “the party is above the law” is preposterous in theory and
unacceptable in practice. The author suggested that the CCP leadership should come
from its prestige, power of persuasion and informal influence, should not be deemed
equal to the state in authority, and should not exercise coercive power. The CCP lead-
ership, he argued, should not constitute “one-party dictatorship,” and cannot exceed
the people’s sovereignty. The author claimed that the CCP is not a sovereign entity
and cannot treat the exercise of state power as a natural right. He criticized the view
that “the government should accept the CCP’s organizational leadership,” and sug-
gested that the CCP is only a “leading party” and cannot take its current “ruling
party” status for granted.23

Pan Wei’s is one of the proposals to reform the party’s rule within the legal frame-
work of the state. Pan thus became a member of the substantial faction of Chinese
intellectuals who believe that the party elite can be the principal agents of constitu-
tional reform. He urges CCP leaders to share his belief in the necessity for substantial
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political reform, which may meet the popular demand for controlling corruption and
the internal/external challenges of the country’s social unity. To make his proposal
more attractive, he tells CCP leaders that the structure of the existing polity is not too
far away from his proposed rule-of-law regime and, therefore, there is no need to take
revolutionary steps to destroy the existing system.

The Third Road of Democratic Socialism

It is hard to know whether or not the CCP leadership took these proposals from Chi-
nese intellectuals into serious consideration when they made up their own minds about
reform. However, it is interesting to note the development of the so-called Three
Represents (sange daibiao) campaign that took place shortly after Pan Wei first circu-
lated his proposal. This campaign was derived from a speech that Jiang Zemin gave
during his inspection tour of the south in February 2000. Its key theme was that the
CCP should no longer just represent workers but should be “a faithful representative
of the requirements in the development of advanced productive forces in China, the
orientation of advanced culture in China, and the fundamental interests of the broad-
est masses of the people in China.” In effect, the party’s responsibility was to repre-
sent these forces and lead China toward the wealth and power that give the party the
right to rule. As a Western reporter in Beijing interpreted, “That is, the party can be all
things to all people, promoting the interests not just of workers and farmers but of
wealthy entrepreneurs as well.”24 This new thesis of the Three Represents was dis-
seminated at meetings across the country and through official propaganda mouth-
pieces, such as the Xinhua News Agency, Renmin Ribao, Qiushi, CCTV, and other
major official media later. Three Represents were hailed as an “inheritance and devel-
opment of Marxism” and a major guideline for the CCP’s development in the new
period. This thesis was reiterated in Jiang Zemin’s landmark speech celebrating the
eightieth anniversary of the CCP’s birth on July 1, 2001, and was written into the
party constitution at the 16th Party Congress in November 2002 to serve as a compass
to guide the party in the new century.

Although many pro-democracy activists have looked at this Three Represents ra-
tionale for party leadership with either skepticism or outright dismissal as just an-
other communist propaganda campaign, the Three Represents do represent an attempt
to reform one-party rule by making it more inclusive. This attempt is obviously a
departure from the orthodox Leninist party doctrine written in the party constitution
that the CCP is “the vanguard of the proletariat” and an organization of workers and
peasants whose mission is to ensure the “dictatorship of the proletariat” over rival
elements such as capitalists. As Jiang, in his famous July 1, 2001, speech, openly
advocated, the CCP should try to recruit not only workers and peasants but also pri-
vate entrepreneurs (capitalists) into the party.

The Three Represents certainly has provoked serious discussion and debate within
China’s political elite, which is one reason why it is myopic to dismiss it as mere
propaganda. Critics have come from two directions. Orthodox conservatives have
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dogged the campaign from the start. They indicted what they believed to be an intent
to change the nature of the vanguard party to a catch-all social democratic party, and
saw as much logic in inviting entrepreneurs to join the Communist Party as in wel-
coming steak eaters into a vegetarian society. Their opposition was aired in China’s
state-run media in the summer of 2001 and prompted a crackdown on dissent by
Jiang, who ordered the shutdown of a high-profile leftist journal, Zhenli de Zhuiqiu
(Search for Truth), after it criticized the speech Jiang gave on July 1, 2001, which
paved the way for entrepreneurs to enlist in the cause.

Liberals also criticized the Three Represents as they saw it impossible for the CCP
to represent all social interests. They called for open party competition. Bao Tong, in
his criticism, holds that the CCP no longer represents workers because it “tramples on
the workers’ right to organize unions, suffocates the voice of workers, and is prepared
to crush any economic and political demands of workers.” It no longer represents
peasants or students. “Extending an olive branch to red capitalists does not in the
slightest way imply relaxing the principle of one-party rule. On the contrary, it im-
plies that it is now time for the party to admit the unspoken truth and formally declare
that it has become China’s party for the rich and the powerful.”25

Indeed, the conservatives are correct when they claim to see in the Three Repre-
sents rationales for a major revision of Communist Party doctrine. This revision at-
tempts to make the CCP a party for all Chinese people, including the working class,
the rising middle class, and even the newly rich. This re-branding implies policy and
structural change within the party. A Hong Kong journalist reported that this revision
to the party doctrine has resulted in one of the hottest fads in Chinese elite circles:
studying the structure and philosophy of European social democratic parties. Apart
from the economic advantages of facilitating growth and social stability, one fre-
quently perceived political advantage of the transformation would be that, having
shed the “Communist” label, a Chinese-style, at least nominally social democratic
party could become less of a target for Western criticism and political sabotage. Ac-
cording to the reporter, aides and think-tank members associated with Jiang and other
top leaders conducted research into this controversial topic after the Three Repre-
sents theory was disseminated. Politburo Standing Committee member Wei Jianxing
visited Europe in October 2000 and one of the top items on his agenda during the visit
was to observe the ideals and operations of such groups as Germany’s Social Demo-
cratic Party.26

Of course, this attempt to tinker with orthodox party dogma and emulate social
democratic parties does not signify any intention to abolish single-party rule in China
anytime soon. Although some CCP leaders have considered the feasibility of trans-
forming the CCP into a social democratic party, they certainly are not ready to see,
coincident with the transformation, a lifting of the ban on forming new political par-
ties. What they have wanted to find is the so-called “Third Road” for the transforma-
tion of the CCP. The “First Road” is to become a “classic” social democratic party
such as those found in Western Europe, which have evolved over the past century
through parliamentary and electoral systems. The “Second Road” is a reference to the
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road taken by members of the former Soviet bloc, which have since the early 1990s
embraced social democratic ideals through the so-called “shock therapy” of rapid
change, including overthrowing communist party rule.27 Countries following the Sec-
ond Road have suddenly adopted Western-style democratic norms such as one-person-
one-vote elections and competitive party politics. In the eyes of the CCP elite, the
result has been turmoil and instability. The elite and sympathetic intellectuals argue,
sincerely in many cases, that China’s different political history and culture require a
third way if China is to evolve in a unified and peaceful manner. The CCP wants to
transform itself into a Third Road social democratic party by establishing democratic
socialism in which single-party rule prevails despite changes in other areas. It is be-
lieved that the Third Road of transformation could spur both social stability and eco-
nomic growth while not compromising the party’s authority to rule China.

The Uncertain Future of Political Liberalization
without Democratization

Pan Wei’s rule-of-law regime, as well as all other proposals, debates, and actions to
reform and liberalize China’s one-party system, should be welcomed. The CCP lead-
ership should be encouraged to co-opt the creative ideas of Chinese intellectuals re-
gardless of whether they are friendly or unfriendly to the CCP. The political changes
in China have been substantial, even dramatic, and have been the catalyst for greater
individual freedom. Although China’s history reminds us that the course of change is
never certain, the changes that have already occurred may have slowly laid down a
foundation for eventual democratization. However remote, it is possible that the rul-
ing Communist Party will begin a transition toward democracy by gradually opening
up elections above the village and county levels and eventually lifting the ban on
opposition parties.

Democracy is not, however, an inevitable result of political liberalization. The
transition toward democracy will occur only if the ruling elite, or a substantial section
within it, perceive that the potential advantages of a shift from liberalization to funda-
mental democratization outweigh the risks of trying to sustain authoritarian one-party
rule. If Pan Wei were correct in believing, as he seems to be, that the regime is not
under such pressure to make the ultimate choice of whether or not to open political
competition, China’s transition toward democracy will still be uncertain and the change
will continue to be gradual and incremental. Although the Third Road of transforma-
tion of the CCP has been explored, the likelihood that the CCP will change into a
Chinese-style social democratic party anytime soon is remote.

It is likely that single-party rule will remain for the foreseeable future because
there is no other organized political force in China powerful enough to replace the
Communist Party in the near future. The CCP and its army still have controlling
power and have enormous vested interests in single-party rule. The struggles within
the CCP have been over the distribution of power, not over the nature of the system in
which power is exercised.
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The forces of democrats in exile are very fragile and divided. Moreover, it is de-
batable whether, if the exiled elite were to miraculously secure control of the state, it
would necessarily rule democratically. As one study indicates, many students involved
in the 1989 pro-democracy demonstrations did not seem to have very sophisticated
ideas about what democracy was, and they certainly did not do the best job of practic-
ing democracy in their movement, which was “much more explicit in terms of what it
opposed than what it supported.”28 Under these circumstances, there seems to be little
likelihood that democratization could take hold in China simply with the replacement
of the CCP by the exiled democratic forces. Rather, the transition to democracy would
be more likely to come from above, namely, from the CCP itself. The process could
be difficult, prolonged, complex, and inconclusive.

Looking beyond the immediate future, prolonged political and economic liberal-
ization without democratization will prove to be more and more difficult to sustain, in
part because it will only become harder for the CCP to justify its monopoly over
political power as society and the economy become increasingly pluralistic. As indi-
cated by Bao Tong, a senior architect of China’s reforms until 1989, when he opposed
the crackdown in Tiananmen Square, “China’s economy and society have grown too
complex to be directed even by a modernizing party.”29 Dissonance between ideol-
ogy and reality and between a pluralistic economy and one-party politics could ren-
der the rule of the Communist Party increasingly ineffective. Political liberalization
without democratization has not addressed the root of China’s political problems: the
crisis of legitimacy. This type of crisis is related to the demise of the official ideology
and a profound crisis of confidence in communism. To find an alternative to the de-
clining communist ideology, some liberal intellectuals turned to Western democratic
ideas and called for Western-style democratic reform. The confidence crisis thus
evolved into a pro-democracy movement, which produced large-scale anti-government
demonstrations in the spring of 1989. After the crackdown on pro-democracy dem-
onstrations, the CCP was determined to substitute for obsolete Marxism-Leninism a
legitimacy based upon the success of China’s surging economy and a nationalist le-
gitimacy provided by the invocation of distinctive characteristics of Chinese culture.
Economic performance has indeed, in practice, helped the CCP to reclaim its legiti-
macy to a certain extent.

However, it is hard to maintain a high rate of economic growth forever. Economic
growth has come in cycles in China as in many other countries, which means the
inevitability of a downturn. An economic downturn, together with rising unemploy-
ment and growing corruption, can be a powerful indictment of single-party rule and a
potential cause of opposition. Many observers have pointed to the fact that the CCP
has encountered widespread antipathy and more and more organized opposition to its
rule even though it has achieved remarkable success overall in economic reform and
has initiated from above a certain measure of political reform.

This is evident in the fact that the party has faced challenges not only from China’s
isolated dissident community, but also from much larger groups who subscribe to
noncommunist belief systems, such as the banned Falun Gong. In addition, political
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liberalization has given rise to many quasi-independent social organizations, which
have inhabited some public spaces created by the party’s withdrawal from many ar-
eas of society. Moreover, with the rise of a middle class including entrepreneurs and
professionals, it would appear to be just a matter of time before these upwardly mo-
bile sectors start clamoring for greater political representation. With a sense of vul-
nerability, the fourth generation of CCP leadership under Hu Jintao has sensed an
urgency about the need to improve the party’s capacity to govern the economy and
society since it assumed power in 2002.

The Third Road of democratic socialism has been designed to neutralize the po-
tential of such social groupings by presenting the Communist Party in a more inclu-
sive light, providing it with a more progressive image, boosting its popularity, and
strengthening its rule. However, the party remains exclusive rather than inclusive to
these social groups because it cannot tolerate any organized opposition or subject
itself entirely to the rule of law. It has been very hard for the CCP to follow the rule of
law and incorporate increasingly diverse social groups into the constitutional frame-
work because it is unwilling to subject itself to genuine political competition. Even
the most open-minded reform leaders have great difficulty in accepting the Western
concept of check and balances. An interesting exchange between then Premier Zhu
Rongji and a non-Communist member of the NPC in early 2001 says much about the
nature of political reform and the maintenance of single-party rule. At a briefing for
members of China’s eight “democratic parties” on the governmental program for
developing the western provinces before the annual NPC plenary session, the premier
was taken aback by a question from a democratic-party stalwart and NPC deputy:
“Shouldn’t the party and government first seek the approval of the legislature before
going ahead with the Go-West Program? At present, many aspects of the Go-West
scheme are based on government regulations and fiats, not laws.” According to a
Hong Kong reporter, the premier was angry because he considered the query a chal-
lenge to his authority as head of the government, although out of politeness he said
that he would give the issue fair consideration. The reporter observed that “this epi-
sode showed that even for a liberal cadre such as Zhu, the concept of a ‘Western-style’
legislature—and checks and balances among different arms of the government—re-
mains quite an alien concept.”30

The CCP has justified its monopoly of political power in terms of its indispens-
ability to China’s political life and the claim that loosening its grip would precipitate
chaos. Political stability, defined as the preservation of single-party rule, must there-
fore be maintained at all costs. However, the problem for the CCP is that economic
reform and political liberalization have created increasingly diverse social groups
that would inevitably make demands on the Communist regime. There are two ways
of handling these demands in order to maintain the so-called stability. One is to re-
press them. The other is to allow the expression of those interests and channel them
into newly constructed political and legal institutions. Obviously, the CCP cannot
rely only on repression to maintain its one-party rule in today’s China. Therefore, the
biggest challenge for the CCP is to find a way to gradually incorporate increasingly
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diverse social groups into a constitutional framework that would eventually include
allowing genuine political competition. The CCP has to completely separate the party
step by step from the state and from economic activities, open its ranks to critical
discussion, and allow the local grassroots electoral process to percolate to the top.
Movement along these lines would not necessarily lead to the CCP’s loss of power in
the foreseeable future. To make the transition smooth, multiparty competition can be
avoided for some time until the CCP has completely transformed itself into an effi-
cient and fully functioning social democratic party that is experienced and confident
in running elections. Uninterrupted long-term political stability, administrative effi-
ciency, and economic development in China, however, ultimately depend on the emer-
gence of a genuinely representative government chosen by the people through regularly
conducted competitive elections.
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3
A Government of Laws
Democracy, Rule of Law, and

Administrative Law Reform in China

Randall Peerenboom

Pan Wei is to be congratulated on a bold attempt to chart a feasible path of political
reform for China. Resisting the temptation to throw his hands up in the air and
declare all is lost unless and until single-party socialism is consigned to the grave
alongside Marx and Engels, he dares incur the wrath of both Party leaders and more
liberal reformers by suggesting that political reform without democracy is possible
even within a single-party system, albeit a system with a considerably different role
for the Party. The six pillars of his new political order, which he refers to as consul-
tative rule of law, are a neutral civil service; an autonomous judiciary; extensive
social consultative institutions; an anti-corruption body similar to Hong Kong’s
Independent Commission Against Corruption (ICAC); an independent auditing sys-
tem; and more extensive, but still limited, freedoms of speech, press, assembly, and
association.

Pan commendably provides a concrete agenda and clear timetable for realizing the
new polity. The process is divided into three stages. During the first five-year phase,
which he refers to as the rule by law period, the emphasis is on education, propa-
ganda, and initial institutional reforms. The first step is to mount a campaign to ex-
plain the virtues of a law-based order, and to shift the emphasis from economic
construction to establishing rule of law. The next step is to separate the Party from
government, and to dismantle the nomenklatura system whereby the Party continues
to appoint key personnel in all government organs.

The focus of the second five-year phase is institutional development, including the
creation of a system of checks and balances and the establishment of an independent
judiciary, an anti-corruption commission, and social consultative committees. This
phase constitutes the primary stage of rule of law. The centerpiece of the following
ten years, which culminates in a consultative rule of law, is the expansion of freedoms
of speech, press, assembly, and association and the adjustment of the relations be-
tween state and society. In the end, the Party’s role will be reduced to one of nominal
leadership. Although the Party could still from time to time offer some basic policy
guidance, its policies would have to be transformed into laws and regulations by the
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legislature and executive to have any legal effect, and the legislature and executive
would be free to disregard the Party’s suggestions.

Pan’s plan, particularly the earlier stages, has a prima facie plausibility. The Party
has endorsed a socialist version of rule of law, and has even gone so far as to amend
the Constitution to incorporate the new tifa (official policy formulation). Moreover,
there are many reasons why rule of law is attractive at this juncture. Initially, the
impetus for post-Mao legal reforms came from a visceral and personal reaction to the
arbitrariness of the Cultural Revolution on the part of many senior Party leaders who
had been victimized by Mao’s mercurial rule. The main engine for rule of law, how-
ever, has been and will continue to be the need to ensure economic growth and attract
foreign investment. The movement has gained additional support from the regime’s
aspiration for legitimacy at home and abroad, as well as the central government’s
desire to rationalize governance, enhance administrative efficiency, and rein in local
governments that increasingly ignore central policies and laws in their hell-bent pur-
suit of economic growth.

Support for rule of law is not limited to the Party-state, of course. Foreign inves-
tors are among the most vocal champions, with the voices of international human
rights agencies equally as loud if somewhat shriller. There is also a rising domestic
demand by citizens who increasingly expect the legal system to protect their rights,
particularly their increasingly valuable property rights.

Further, the Party announced as far back as the historic 11th Party Congress in 1978
that it intended to separate the Party from government. In the last twenty years, the Party
has in fact turned many of the day-to-day operations of governance over to the usual
state organs: the legislature, executive, and judiciary. The National People’s Congress
(NPC) is unquestionably stronger, even if still a pale shadow of its counterparts in West-
ern liberal democracies. CCP influence on administrative rule and decision making is
also breaking down, and agencies are increasingly assertive in pursuing their own agen-
das. The Party has even allowed the courts to decide most cases on their own. To be
sure, the process is far from complete. In particular, the Party maintains control over the
various state organs through the nomenklatura system, and remains wary of major insti-
tutional reforms such as creation of a truly independent judiciary.

Although I will return to the feasibility issue later, it should be noted that Pan
appreciates that there are many challenges to realizing the new order. Indeed, having
chosen to wage battle on two fronts simultaneously, Pan may well have met his Wa-
terloo. His proposal may fall under the joint attacks of the Party on one side, and of
reformers who think the emphasis should be on democracy on the other. Personally, I
agree that the most likely path to political reform is to establish rule of law without
democracy. Democracy is not a feasible political option, and even if it were, now is
not the right time. Accordingly, rule of law is a desirable alternative in that it allows
for political reforms without democracy and holds out the promise of a limited gov-
ernment and perhaps some relief from the pervasive corruption that is threatening to
destabilize China.

While sympathetic, then, to Pan’s basic approach,1 I would nevertheless like to
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comment in passing on Pan’s view of democracy and then raise two sets of concerns
about his proposal, in the hope that the observations and queries may be of use in
implementing what in my view is an exciting and promising reform agenda. In the
first section, I note how Pan’s ideas about democracy reflect traditional beliefs. Like
many intellectuals, Pan remains an elitist, and like many Chinese of all stripes, he
rejects three basic assumptions that underwrite Western liberal democracy: that to
treat another with respect and equality requires that one refrain from imposing one’s
views on that person (the normative equality premise); that one knows what is best
for oneself, and individuals reasonably disagree about what constitutes the good (the
epistemic equality premise); and that the interests of the individual, social groups,
and the state are not reconcilable (the fact of pluralism or the utopianism of harmony
premise). Given these beliefs, it is unclear whether Pan sees consultative rule of law
as a sustainable, stable equilibrium or just a stage on the way to democracy, and if the
latter, whether Pan would embrace or regret the ultimate establishment of democracy.

In the second part, I turn to the main issue of Pan’s conception of rule of law. First,
I suggest that Pan’s understanding of rule of law is somewhat simplistic and rather
optimistic, and that his faith in the miraculous power of rule of law to put an end to
corruption, resolve pluralistic conflicts, and produce a just and harmonious society is
wildly unrealistic. Law is a more limited tool than Pan imagines, and cannot by itself
deliver all that Pan hopes. Second, and related, Pan is correct to focus on administra-
tive law reforms as the heart of China’s efforts to establish rule of law. But he over-
states the neutrality of the administrative agencies and has a much too mechanical
and formalistic view of how law is made, interpreted, and implemented. The notion
of civil servants as neutral technocrats who serve the public by deciding technical
issues based on special expertise is hard to sustain nowadays. Although critical legal
scholars have challenged the neutrality and expertise of administrative agencies by
arguing for the pervasiveness of politics, Pan valiantly but vainly tries to keep politics
out of the policy-making and implementation processes in his imaginary administra-
tive law regime.2 Similarly, even though philosophers have questioned the value-
neutrality of science, Pan proceeds as if every administrative decision were not about
value-laden resource allocation and policy choices but rather simply technical issues
with a clear-cut, scientific, singularly correct answer. Meanwhile, Pan pays little heed
to the warning of public choice proponents who have demonstrated that agencies
time and again put their own institutional interests ahead of the public’s interests and
are susceptible to capture by special interests.3

Pan also underestimates the problems in establishing a modern administrative law
regime. It will take more than an independent corruption commission and consulta-
tive bodies to cure all of the maladies of China’s administrative law system. The
biggest obstacles to a law-based administrative system in China are institutional and
systemic in nature: a legislative system in disarray; a weak judiciary; a number of
poorly trained judges and lawyers, themselves prone to corruption and professional
responsibility violations; a low level of legal consciousness among the populace; the
persistent influence of paternalistic traditions and a culture of deference to govern-
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ment authority; and the fallout from the unfinished transition from a centrally planned
to a market economy, which has exacerbated central–local tensions and resulted in
fragmentation of authority.4

In the third section, I reconsider the relation between rule of law and democracy.
Although rule of law is possible without democracy, the lack of democracy creates
certain obstacles to its implementation and raises accountability issues. Accordingly, I
suggest that in the long run China will most likely become democratic, though prob-
ably not a liberal democracy. In the fourth and concluding section, I expand the scope
of Pan’s proposal to explore various possible administrative law reforms and legal
reforms more generally required to realize rule of law in China, while suggesting that
ultimately their success turns on issues of power that exceed the limits of the law.

Democracy

Chinese philosophical thinking has always been elitist. Few Chinese intellectuals would
accept the liberal assumption (the epistemic equality premise) that people reasonably
disagree about what constitutes the good for society. From the prehistoric mythical
ancestors Yao and Shun to the Confucian sage-ruler of the Warring States period to
Mao Zedong, Deng Xiaoping, and the leaders today, Chinese rulers have been credited
with an uncanny ability to fathom what is in the best interests of society. Indeed, much
of their authority to rule is predicated on their claim to special ethical insight and
unique political knowledge of the way of rulership. Pan too believes that elites should
rule based on their superior insights. Just as the Confucian literati of old who passed
the imperial examinations thought the ruler should entrust day-to-day governance to
them, Pan believes that China’s socialist leaders should turn over day-to-day gover-
nance to technocrats who have demonstrated their intellectual superiority by passing
the civil service exam. The only difference is that whereas the Confucian literati claimed
the right to rule on the basis of superior moral wisdom, modern-day civil servants
would claim the right to rule on the basis of superior technical knowledge.

The rejection of the epistemic equality premise calls into question the normative
equality premise (for liberals, the latter also follows as the conclusion of the former):
that is, that to treat another with respect is to refrain from imposing one’s normative
views on the other. Western democracy is based on the notion of a neutral state and
the social contractarian myth that individuals precede the state and have the right to
choose the normative agenda for society. Because people reasonably disagree about
the good for society, a procedural mechanism is needed. Elections provide that mecha-
nism by allowing the majority to decide through ostensibly fair procedures the goals
for society and the means to achieve them, subject to certain limits in the form of anti-
majoritarian rights that trump the electoral process and safeguard the basic liberties
of individuals and minorities against the tyranny of the majority.

In contrast, in China the government has always pursued a substantive moral agenda
defined in large part by the particular normative vision of the ruler. Chinese govern-
ments have been and continue to be paternalistic. The image of the father dominates



62 CHAPTER  3

the political rhetoric of China, though the specifics of the image vary by school. In the
past, the Confucian father-ruler was kind and compassionate and more of a facilitator
of order than a dictator, whereas the legalist father-ruler was a tough disciplinarian
who well understood that to spare the rod is to spoil the child. In the socialist era, the
Party combined tolerance for the people with harsh attacks against the enemy who
dared oppose the scientifically correct Party line. Now Pan would turn matters over to
an impartial and neutral civil service. Nevertheless, the image remains the same: the
father, knowing what is best, takes care of his children. Justice, this time dressed up
not as the Party line but in the new clothes of a technocratic and public-minded civil
service, once again trumps democracy and choice. But as in all previous regimes,
what remains most important is social order, which trumps liberty and the demands
for a greater voice for citizens in choosing their own individual ends and the ends for
society. To be sure, Pan realizes that liberty has been excessively slighted in the past.
Accordingly, there must be some balance between the need for order and freedom. To
draw that balance, however, requires better elites—not Party hacks, but civil servants
above the fray of the political conflicts that have distorted the decision-making pro-
cess in the past and led to needlessly tight restrictions on freedom.

Pan is also traditional in holding out hope that the increasingly pluralistic interests
of the diverse sectors of society can ultimately be reconciled harmoniously. At times,
he seems obsessively intent on denying that there are any deep cleavages in contem-
porary society. At other times, he seems to acknowledge growing pluralism but to
claim that the various diverse interests can be melded into a highly unified will under
the law. In law lies the power to ensure that everyone lives together harmoniously;
law is universal justice, neutral and acceptable to all. Accordingly, politics is not
needed. There is no need for citizens to form political groups and contest for power
because civil servants will work out what is best for everyone. Indeed, the role of the
legislature will be merely to approve laws drafted by administrative agencies.

As Pan eloquently and persuasively argues, democracy has its flaws. It does not
necessarily go hand in hand with economic development, and may even inhibit devel-
opment in some cases, contributing to heightened social tensions and possible social
chaos. All too many third-wave democracies have failed to generate economic growth,
implement rule of law, invest in human capital, or to deliver on human rights prom-
ises. Disenchanted with democracy, citizens in some states have opted to return dicta-
tors to power or have become apathetic, relinquishing their hard-won right to vote.5

Indeed, as Pinkney notes in his survey of democracy in developing countries, “what
is remarkable is that almost all third world countries have had at least nominally
pluralist political systems at some time in their history, yet the majority did not (or
could not) build on these to establish durable forms of democracy.”6 Even where
electoral democracy remains in place, the governments exist in a limbo state vari-
ously described as soft authoritarianism, semi-dictatorship, semi-democracy, or
nonliberal electoral democracy.

On the other hand, despite its flaws, democracy has its advantages. Democracy
does provide a procedural mechanism for regulating interest group conflicts and
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for smoothing over social cleavages; it arguably allows for more open debate and
greater expression of diverse viewpoints, thus facilitating better decision making,
and provides a more accurate feedback mechanism, as evidenced, for instance, by
fewer famines in democratic states;7 and it provides for more, albeit still limited,
government accountability because citizens can vote out those in office if they so
choose.

But there is little to be gained by debating once again the pros and cons of democ-
racy in the abstract. Democracy in China is not a viable option at present.8 The Party
opposes it. There is little support among intellectuals for genuine elections, as Pan
notes. Nor is there a hankering for democracy on the part of the general populace.
Indeed, poll after poll shows most people are more concerned about stability and
economic growth than democracy and civil and political liberties.9 Moreover, even if
the Party were willing to endorse democracy and the people did want it, China cur-
rently lacks the institutions, including rule of law, to make democracy work. Pan is
right, then, to look elsewhere for possible solutions to the serious corruption prob-
lems and the growing dislocation between a repressive and nontransparent Party bar-
ricaded in Zhongnanhai and a developing market economy and evolving society. Rule
of law offers the possibility of political reform without democracy, although that
depends on what one means by rule of law.

Rule of Law

Pan suggests that unlike democracy, rule of law is a much simpler concept and easy to
define: it means ruling in accordance with established legal requirements. Were it
only so simple. Rule of law is in fact a much contested concept both in China and
elsewhere. Many legal scholars in particular share Judith Shklar’s fear that rule of law
“may well have become just another one of those self-congratulatory rhetorical de-
vices that grace the public utterances of Anglo-American politicians.”10 Debates about
the meaning of rule of law should not blind us, however, to a broad consensus as to its
core meaning and essential elements. At its most basic, rule of law refers to a system
in which law imposes meaningful limits on the state and individual members of the
ruling elite, as captured in the notions of a government of laws, supremacy of the law,
and equality of all before the law.

Generally, rule of law theories can be divided into two types, thick and thin. A thin
theory emphasizes the formal or instrumental aspects of rule of law—those features
that any legal system allegedly must possess to function effectively as a system of
laws, regardless of whether the legal system is part of a democratic or nondemocratic,
capitalist or socialist, liberal or theocratic society.11 These features typically include
the following requirements: there must be procedural rules for law making and laws
must be made by an entity with the authority to make laws in accordance with such
rules to be valid; transparency—laws must be made public and readily accessible;
laws must be prospective, relatively clear, consistent, stable; laws must be enforced
fairly and impartially, with the gap between the law on the books and law in practice
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narrow; and laws must be reasonably acceptable to a majority of the populace or
people affected (or at least the key groups affected) by the laws.12

A variety of institutions are also required. The promulgation of laws assumes a
legislature and the government machinery necessary to make the laws publicly avail-
able. It also assumes rules for making laws. Congruence of laws on the books and
actual practice assumes institutions for implementing and enforcing laws. The fair
application of laws implies normative and practical limits on the decision makers
who interpret and apply the laws and principles of due process, such as access to
impartial tribunals, a chance to present evidence, and rules of evidence.

In contrast to thin theories, thick theories incorporate into rule of law elements of
political morality such as particular economic arrangements (free-market capitalism,
central planning), forms of government (democracy, single-party socialism), or con-
ceptions of human rights (liberal, communitarian, “Asian Values,” Islamic).13 Thick
theories of rule of law can be further subdivided according to the particular substan-
tive elements that are favored.14

Thus, one could distinguish between a liberal and a socialist rule of law. Liberals
would incorporate free-market capitalism (subject to qualifications that would allow
various degrees of “legitimate” government regulation of the market), multiparty de-
mocracy in which citizens may choose their representatives at all levels of govern-
ment, and a liberal interpretation of human rights that gives priority to first-generation
civil and political rights over second- and third-generation economic, social, cultural,
and collective or group rights.

The socialist rule of law favored by the current administration in China incorpo-
rates a socialist form of economy, today an increasingly market-based economy but
one in which public ownership still plays a somewhat larger role than in other such
economies; a nondemocratic political system in which the Party plays a leading role;
and an interpretation of rights that emphasizes stability, collective rights over indi-
vidual rights, and subsistence as the basic right rather than civil and political rights.

The first point to be noted about Pan’s conception of rule of law is that it is underde-
veloped and incompletely theorized even compared to thin conceptions of the rule of
law. It amounts to a sketch or outline of a rule of law system with many details apparently
to be filled in later. Pan need not present a fully developed theory of rule of law, of course,
and as a political scientist rather than a legal scholar he is perhaps wise to allow others to
supply the missing details. However, his seeming lack of familiarity with the legal litera-
ture or China’s efforts to carry out legal reforms in the last twenty years and the obstacles
encountered along the way may explain his untempered exuberance for the benefits of a
civil service–based consultative rule of law and his excessive optimism as to the ease
with which it might be implemented.15 Any credible version of rule of law will surely
require more than changes in the civil service, which by itself would be no mean feat.

Second, there is a tension between Pan’s notion of rule of law as acting in accor-
dance with the law and his assertion that rule of law will deliver justice. This tension
is reflected in the difference between thin theories of the rule of law, which promise
predictability and certainty but are consistent with great injustice, and thick theories
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of rule of law that reject thin theories precisely because they do not rule out the
possibility of evil empires such as Nazi Germany or apartheid South Africa. Thus,
some scholars, both in the PRC and abroad, have suggested that rule of law requires
“good laws.” Harold Berman, for instance, claims that rule of law requires laws that
are based on some normative foundation that transcends the legal system itself. In the
past, divine law or natural law provided the moral ground; today, a more secular
notion of democracy and human rights provides the normative underpinning.16 Simi-
larly, others distinguish between a Rechtsstaat and rule of law. Whereas a Rechtsstaat
could be a morally bankrupt state properly governed in accordance with positive law,
rule of law entails some moral limits on laws.17

The fear is that in the absence of a sufficiently robust normative basis, law may be
used instrumentally by authoritarian or fascist regimes for their own ends. There is no
gainsaying the fact that the instrumental aspects of rule of law may enhance the effi-
ciency of authoritarian governments and reinforce their legitimacy. As Zhu Suli, one
of China’s leading legal scholars, has argued, rule of law will promote economic
development, which in turn will strengthen the government fiscally and bolster its
legitimacy. A stronger, more legitimate government may be better positioned to resist
meaningful political reforms.18 More concretely, given China’s currently repressive
laws, which require the registration of all social groups and allow for the punishment
of dissidents under broadly defined state secrets regulations and laws against endan-
gering the state, it is doubtful whether justice is possible even if laws are faithfully
followed.

Setting aside justice in politically sensitive cases that threaten the survival of the
ruling party, whether Pan’s civil service would produce just laws in more mundane
policy areas is also debatable, particularly given the limited channels for public par-
ticipation and relatively weak constraints on the power of the civil service. Pan seems
to think that neutral civil servants could simply deduce laws from certain “generally
accepted moral principles of the time,” and hence the public would accept such laws
as just. But growing pluralism implies increasing diversity over fundamental moral
issues; and in any event, the path from general moral principles to particular legisla-
tive outcomes is hardly straightforward.

I am not suggesting that China must either adopt a liberal democratic version of
rule of law or forgo rule of law completely because of the risks. As the former would
be a nonstarter, I think China should focus on creating the institutions and establish-
ing a legal system that at minimum meets the standards of a thin rule of law.19 Al-
though there are dangers of an authoritarian regime misusing law for its own despicable
ends, they should not be overstated. Even a thin rule of law differs from instrumental-
ist rule by law in that rule of law imposes meaningful restraints on state and govern-
ment officials. In a rule of law state, law is not just a tool to be used by the ruling
regime to control the people or promote the interests of the privileged few. Law also
binds government leaders and officials. One of the main purposes of rule of law is to
limit the arbitrary acts of the government and impose meaningful constraints on the
ruling elite. Thus the potential positive value of even a thin rule of law should not be
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discounted. Rule of law imposes restraints on the state and provides the basis for
challenges by citizens of government arbitrariness.

In the long run, establishing a thin rule of law usually will alter the balance of
power between the state, society, and individuals regardless of the thicker social and
political context in which the legal system is embedded, and which gives rise to com-
peting thick conceptions of rule of law both domestically and internationally. The
establishment of a legal system with some degree of autonomy acts as a counter-
weight to political power. While a strong civil society is not inevitable, it is more
likely in a state that implements rule of law than one that does not. A strong civil
society is arguably more likely to seek and more likely to obtain political reforms
aimed at further limiting the power of the authoritarian state and increasing the power
of society, even though we should not assume “civil society” in China will be of the
same nature or political orientation as in liberal democracies.20 Thus, even if the goal
is democracy and the protection of human rights, it makes sense to ensure at mini-
mum that a thin rule of law is realized. The more probable result of implementing rule
of law in China is not a stronger authoritarian government able to resist reforms but
greater pressure for liberalization and democracy as in Taiwan and South Korea.

Pan contemplates precisely such a shift in power from the Party-state to society in
the third stage of reform in which the citizens will come to enjoy greater civil and
political freedoms and power will be allocated among, and checked by, newly created
institutions, including the anti-corruption commission, social consultative groups, and
a more independent judiciary. But in the absence of democracy, opportunities for
public participation in the law-making, interpretation, and implementation processes
remain limited. As a result, the possibility that law will serve the interests of the few
rather than the many continues to exist. Traditionally, administrative law has played a
central role in holding officials accountable and diminishing the risk that officials
will use their position to benefit themselves rather than the public.

Rule of Law and Administrative Law Reform

Pan sees administrative law reform, and in particular the establishment of a neutral
civil service, as central to the realization of rule of law. Here he is on firm ground.
Because administrative law plays a key role in limiting the arbitrary acts of govern-
ment, the centrality of administrative law (administration in accordance with law—
yifa xingzheng) to rule of law is well accepted both in China and abroad. He is skating
on thinner ice, however, when he suggests that a professional civil service can be
readily established, and that it will not only be able to solve the problem of corruption
but to resolve conflicting social interests in an impartial and neutral way. Although
the civil service has been a force against corruption in Hong Kong and Singapore, in
many other Asian states, including China, government officials are a leading source
of corruption.

Indeed, China’s administrative officials are themselves one of the major obstacles
to rule of law. They regularly abuse their authority, ignore central laws, and pass
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inconsistent administrative regulations that promote their own institutional interests.
Accordingly, one of the biggest challenges facing administrative law reformers has
been to overcome the traditional attitudes of government officials and create a culture
of legality.

In the past, government officials were considered parental authority figures and of-
ten referred to as fumu guan (father and mother officials). The Confucian emphasis on
hierarchical social roles reinforced the idea that lay people were supposed to defer to
the superior judgment of government officials who knew best what was in their interest
and the interest of society as a whole. The CCP’s victory did nothing to challenge these
fundamental beliefs about the nature of governance or the relations between govern-
ment officials and the people. Leninist ideology assumed that because the Party had no
other interest than what was in the best interest of the people (and knows what that
interest is), there was little need for external restraints on the Party or the government
that carried out Party policy. If a mistake was made or people felt the need to point out
that their interests had been overlooked, they could simply bring the issue to the atten-
tion of government officials. Thus, the primary means of challenging an administrative
decision was by complaining to the agency or to the procuratorate. For the most part,
however, people were expected to defer to the judgment of government officials. Backed
up by the awesome power of the Party, bureaucrats were used to giving orders and
having them obeyed. Moreover, given the low status of formal law during much of the
Mao period, officials regularly ignored the law when it was inconvenient.

Today, the Party has realized the need for external restraints on administrative
officials. Accordingly, a number of institutions and mechanisms have been estab-
lished for reining in the bureaucracy, including legislative oversight committees,
ombudsmen-like supervision committees, Party discipline committees, internal ad-
ministration reconsideration procedures, a system of letters and visits, and judicial
review. Given the traditional views of the role and status of government officials vis-
à-vis the people, however, it is not surprising that many officials have been slow to
accept the notion that rule of law requires that government officials themselves act in
accordance with, and be subject to, the law. According to one survey, almost half of
the officials surveyed thought at the time of the implementation of the Administrative
Litigation Law that it would decrease administrative efficiency.21 Many feared that it
would decrease the authority of government officials. The idea of officials being hauled
into courts to account for their actions was both threatening and demeaning.

Officials have responded by developing various techniques to avoid litigation.
Sometimes they issue decisions in the name of the CCP. Or else they pressure the
plaintiff to withdraw the suit or pressure courts to reject the case or find in favor of the
defendant. Once the case is accepted, many officials refuse to cooperate with the
courts. They refuse to accept the summons, appear in court, respond to the complaint,
provide evidence, or comply with the court’s decision. Some even fabricate or de-
stroy evidence.

Conversely, it has taken some time for Chinese citizens to get used to the idea that
an average person could challenge the decision of a government official. Thus, al-
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though the number of administrative cases has reached 100,000 per year, there are
still many fewer cases than one might expect. For instance, in 1996, there were 20,000
driver’s license confiscation cases in Guangxi but not one was challenged through
either administrative reconsideration or litigation.22 Similarly, there were 1,600 cases
of reeducation through labor in 1996 but only 35 requests (2.2 percent) for adminis-
trative reconsideration.23

To be sure, culture is not determinative, as indicated by the success of Hong Kong
and Singapore in establishing modern administrative law systems. Indeed, attitudes
are changing in China. But the process will take time, and will be influenced by a
variety of factors. Economic reforms, for instance, have both contributed to and hin-
dered administrative law reforms. The transition to a market economy has necessi-
tated a new form of government and style of regulation. Government officials used to
the patterns and practices of a centrally planned economy have had to change their
ways. The transition has not always been a smooth one. Getting entrenched bureau-
crats to abide by the law when in the past they were the law has not been easy.

More fundamentally, the basic paradox of economic reforms is that strong admin-
istrators are needed in a period of rapid economic transition, and yet the administra-
tion itself is responsible for market distortions. In the current transition state, there is
often either no market or only an imperfectly functioning one. Many industries are
still state monopolies or dominated by state-owned entities. In such a system, the
administrative agencies have a greater role as regulators. Inadequate information re-
sulting from market imperfections also suggests a larger role for the administration
than in a well-functioning market. Similarly, agencies are needed to deal with a vari-
ety of externalities that are not found in more market-oriented economies. For the
moment then, as in other East Asian developmental states during their period of rapid
economic growth and restructuring, a strong government and administration with
considerable discretion is necessary to respond to the needs of reform.24

At the same time, the administration is itself often a cause of market failure. In the
absence of a well-functioning legal system and mature markets, companies have found
it advantageous to establish close relationships with the government officials that
control access to valuable inputs such as technology, capital, and raw materials, and
who can assist in resolving disputes with third parties. Thus, the unfinished transition
to a market economy has fostered the growth of clientelism and corporatism. As a
result, local government officials frequently interfere in the operation of businesses
and in the process of judicial review of administrative decisions in an effort to protect
local companies in which they have a direct or indirect interest.

Economic reforms have also created new incentives for officials and exposed them
to new pressures. The combination of more economic activity and weak control mecha-
nisms provides agency officials ample opportunities for corruption and rent seeking.
This is particularly problematic because agencies now face additional financial pres-
sure. Cut off from state subsidies, salaries and bonuses of employees are funded in
part by the revenue of the agency, which provides a strong incentive to agencies to
impose random and arbitrary fees.
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In light of the costs of corporatism and clientelism and the sharp rise in adminis-
trative corruption and rent seeking, the role of administrative agencies is currently
being redefined. In keeping with the policy of separation of government and busi-
ness, agencies are supposed to become regulators rather than market players. Corpo-
ratist and clientelist ties between government agencies and businesses are being severed
and the nature of the relationship between government and private businesses is be-
coming more limited, voluntary, and symmetrical. In the future, companies that pre-
fer to forgo government assistance in exchange for greater autonomy should find it
easier to go their own way without incurring the wrath of government officials or
being subject to discrimination and harassment. Over time, the withdrawal of the
administration from business should result in fewer conflicts of interest; administra-
tive agencies will be regulators but not competitors. And as the market develops, the
role of administrative agencies may diminish as there will be less need for regulation.
The State Council has embarked in recent years on a major overhaul of the approval
and licensing system. As the result, the number of approvals and licenses required to
do business has decreased, and become more a matter of formal, rather than substan-
tive, review.

Nevertheless, business activities remain heavily regulated. Administrative agen-
cies continue to resist reforms aimed at decreasing their control over enterprises and
the economy. Accordingly, the separation between government and enterprises is far
from complete.

Agencies are also responsible for a variety of law-making problems. Despite the
promulgation of the Law on Legislation, China’s legislative system continues to be
characterized by a high incidence of inconsistency between lower- and higher-level
legislation. One reason for the high degree of inconsistency is that the lines of law-
making authority are not clear. Administrative agencies, for instance, have vaguely
delineated inherent authority to pass certain types of regulations. In addition, agen-
cies frequently receive broad delegations to issue legislation. Far from the neutral
public servants envisioned by Pan, agencies regularly use their authority to pass leg-
islation that protects their institutional interests. Often, such regulations are at odds
with central laws and regulations. Moreover, the transition to a market economy has
exacerbated interagency conflicts. The struggle for turf among administrative depart-
ments leads to a variety of departments claiming jurisdictional authority over the
same area and issuing conflicting rules to protect their institutional interests.

China’s administrative law woes are also due to a weak judiciary. Granted, the
importance of judicial review is easily overstated.25 In fact, experienced lawyers of-
ten note that one wins the lawsuit at the agency rather than in court. Moreover, judi-
cial review is only one means of ensuring that administrative officials act in accordance
with law. Nevertheless, independent courts are still necessary, if not sufficient, for a
modern administrative law regime in that they serve as a final backstop against gov-
ernment arbitrariness and oppression and structure agency behavior and institutional
politics. The lack of independence and authority of PRC courts undermines their
ability to discipline wayward administrative agencies.
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Particularly damaging to the autonomy of courts is their dependence on local gov-
ernment. There are four levels of courts in China: the Supreme People’s Court, High
People’s Courts, Intermediate People’s Courts, and Basic Level People’s Courts. Each
is responsible to the people’s congress at the equivalent level, which supervises its
work and appoints and removes judges. Moreover, courts are financially dependent
on the corresponding level of government for salaries, housing, benefits, and so forth.
The lack of security of tenure combined with financial dependence leaves judges
beholden to their government counterparts. Contact between government officials
and judges, many of whom have known each other for years, is a regular event. Not
surprisingly, local protectionism is an issue in some cases as courts refuse to enforce
judgments against local entities with strong government support. Moreover, given the
weak stature of the courts and their dependence on the local government, courts natu-
rally are reluctant at times to challenge administrative agencies.

Pan of course realizes that a more independent judiciary is required. He is also
aware that China’s administrative law problems cannot be solved overnight, and hence
suggests a twenty-year process. In light of the many problems and the size of the
country, the creation of a modern administrative law system in China will inevitably
take considerably longer than in Singapore or Hong Kong. Perhaps twenty years may
be enough. But even assuming Pan’s six-pronged reform agenda is implemented, it
will not be sufficient by itself. A wide range of other administrative and legal reforms
is required, and legal reforms must be complemented by changes in the political,
social, and economic realms.

Rule of Law and Corruption

Pan places great weight on corruption as one of the main problems, if not the central
problem, confronting the government today, and proposes a new anti-corruption
agency, civil service reforms, a more independent judiciary, more public scrutiny,
and a social consultative system as the answer. Corruption is undoubtedly a major
issue, though whether it is as threatening to the government as Pan suggests is debat-
able. But assuming it is, will Pan’s reform package provide the cure? Corruption is a
multifaceted problem, with many causes. As Pan observes, economic reforms have
provided more opportunities for those lower down the ladder to take advantage of
their position to extort rents. The government’s intensive regulation of economic and
social activities creates ample occasions for officials to extract benefits. The emer-
gence of a private economy has given rise to new sources of wealth to be exploited by
government agencies needing to bolster their revenues in light of cutbacks in funding
from the central government. A general crisis in values, combined with a get-rich-
quick mentality and resentment over the excessive wealth flaunted by the offspring of
high-placed government officials, exacerbates the problem.

Legal reforms cannot alter some of the underlying causes of corruption. Accord-
ingly, corruption is likely to continue until economic reforms are completed and the
government adopts a less interventionist approach to regulation that deprives govern-
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ment officials of the opportunity to extract rents, as the State Council has recognized
in embarking on the overhaul of the approval and licensing system. Furthermore, as
we have seen, the administration itself is responsible for much of the corruption. In
the end, an administrative system is only as good as the administrators who run it.
Ultimately, the success of administrative reforms requires the establishment of a cul-
ture of legality and the development of internal norms of behavior that ensure honest
officials. Pan appreciates the need to establish a corps of honest officials. To achieve
that end, he suggests a combination of old-style campaigns aimed at changing the
character and attitudes of officials and newly established external mechanisms for
dealing with corrupt officials.

Moral campaigns to instill honesty in government officials are not likely to have
much impact in the jaded and materialistic contemporary world. To change the behav-
ior of officials requires changing their incentive structure. One way to do that would be
to increase the costs of corruption through better external mechanisms for detecting
and punishing improper behavior. To date, however, legislative oversight, the letters
and visits system, administrative supervision bodies, Party discipline committees, ad-
ministrative reconsideration, judicial review, and scrutiny by the media and public
have all been of limited effectiveness in dealing with corruption for a variety of rea-
sons, including the institutional and systemic weaknesses discussed previously, doctri-
nal shortcomings in some cases, and problems unique to each mechanism.26

Why expect that Pan’s proposals, even if implemented, will be any more effective?
To be sure, Pan’s proposals do address some of the problems by strengthening the
judiciary and enhancing the ability of the public and media to monitor agencies by
bolstering the freedom of the press and other civil liberties. Yet judicial review is no
panacea, and neither greater public scrutiny nor Pan’s consultative committees are
likely to have a major impact. Pan’s consultative committees have no real powers.
They can require agencies to submit reports to them, to listen and respond to their
suggestions, and to make a public record of the responses. In that sense they are
somewhat similar to notice and comment requirements in the United States, which
are notoriously weak. All too often, agencies, captured by special interest groups or
out to further their own interests, simply consign the comments of the public to the
dustbin. In the absence of democracy, Pan’s government officials are immune from
the threat of removal from office, and remain free to pursue their own agendas.

In the end then, Pan puts most of his chips on the anti-corruption commission,
which he hopes will be able to replicate the results of agencies in Hong Kong and
Singapore that brought corruption to heal within three years. Unlike existing supervi-
sion bodies, which are organized under the State Council and responsible to local
governments, Pan’s commission would be independent of the State Council and even
insulated to some extent from judicial review. But to whom would it be responsible?
The NPC? The Party? How will its members be appointed? Who will approve its
budget? Most important, what is the source of its authority? To date, the Party has
been unwilling, and perhaps unable, to curb corruption at higher levels. Without Party
support, none of the other mechanisms have the political clout to bring high-level
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officials to heal. Apart from a few scapegoats sacrificed to appease the public (and
who may have lost out in internal political power struggles), those brought up on
corruption charges have been small fish. Yet if the Party were willing to deal with
corruption, an independent agency arguably would not be needed. It is hard to imag-
ine at present an agency more powerful than the CCP discipline committees. Why
would the Party tolerate such an entity?

Twenty years is a long time, of course. Although at present it seems unlikely that
the Party would tolerate a truly independent anti-corruption agency with sufficient
authority to attack corruption even within the Party, it is possible that the CCP will be
compelled to accept further limitations on its power to stave off a fateful day of reck-
oning when it must either concede its privileged position or risk an uprising.

Rule of Law Without Democracy

Ultimately, the key to the future realization of rule of law in China is power. How is
power to be controlled and allocated in a single-party socialist state? To the extent
that law is to limit the Party, how does the legal system obtain sufficient authority to
control a Party that has been above the law? In a democracy, the final check on gov-
ernment power is the ability of people to throw the government out and elect a new
one. In the absence of multiparty democracy, an authoritarian government must ei-
ther voluntarily relinquish some of its power or else have it taken away by force.
Naturally, Party leaders will resist giving up power so readily. They may therefore be
disinclined to support reforms that would strengthen rule of law but also allow insti-
tutions to become so powerful that they could provide the basis for challenging Party
rule. The result may be that at least on those issues that threaten the survival of the
Party, the needs of the Party may continue to trump rule of law for some time. To be
sure, there are numerous ways in which the legal system can be improved and strength-
ened that do not rise to the level of a threat to the Party. But some reforms, such as
those aimed at promoting a more independent judiciary, a robust civil society, or a
powerful anti-corruption commission, could put the Party at risk.

Nevertheless, there is some reason to believe that the issue of power can be re-
solved in favor of rule of law and that law will come to impose meaningful restraints
on Party and government leaders. As Jiang Jingguo’s deathbed support for greater
democracy in Taiwan and the experience of South Korea and the Soviet Union show,
authoritarian leaders are capable of relinquishing power given the right circumstances.
The endorsement by Party leaders of the principle of ruling the country according to
law and a socialist rule of law state, with its subsequent incorporation into the Consti-
tution, suggest that the Party is willing to accept limitations on its power.

Although Party leaders may be wary about rule of law, they appreciate its advan-
tages. In his speech at the 15th Party Congress, Jiang Zemin portrayed rule of law as
central to economic development, national stability, and Party legitimacy.27 Not sur-
prisingly, much of the initiative for legal reforms has come from the center. For the
Party to achieve its goals of stability, implementation of central policies, economic
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development, and legitimacy, further legal reforms are required, including a stronger
administrative law regime and a more independent judiciary. Currently, widespread
discontent over judicial corruption, bias, and incompetence is deterring investors,
undermining the legitimacy and effectiveness of the legal system, and ultimately hurting
the Party.

To be sure, from the Party’s perspective, a stronger legal system with a more inde-
pendent judiciary has both advantages and disadvantages. While the Party has for
years acknowledged that local protectionism is undermining the independence of the
judiciary, it has refused to address the institutional causes of the problem, presumably
because it fears that an authoritative and independent judiciary able to decide com-
mercial and administrative cases on their merits would also be able to decide politi-
cally sensitive cases on their merits. Thus the dilemma facing the Party is how to
strengthen the judiciary without allowing it to become too strong. In deciding whether
to support further reforms, the Party must determine whether the benefits outweigh
the costs. That calculus, however, is influenced by factors beyond the Party’s control.

The need to sustain economic growth will continue to put pressure on China’s
leaders to carry out reforms, even if that means further erosion of the Party’s power.
Economic reforms have resulted in a devolution of authority to lower-level govern-
ments and also shifted the base of power in some measure from the Party-state to
society. Although the extent to which reforms have weakened the Party and dimin-
ished central control is hotly debated, clearly the Party-state is much less dominant
than in the past.28 As reforms continue, the balance of power will continue to shift.

Moreover, rule of law is a function of institution building and the creation of a
culture of legality. Progress has been made and continues to be made on both fronts.
Now that the genie is out of the bottle, legal reformers will continue to push for more
independent and authoritative courts, as will members of the judiciary, if for no other
reason than path-dependent institutional self-interest. Political and legal reforms tend
to take on a life of their own, with institutions bursting out of the cages in which they
were meant to be confined.29 In Taiwan, for instance, the Council of Grand Justices
assumed a much greater role in curbing administrative discretion and limiting gov-
ernment as legal and political reforms progressed, thereby contributing to further
reforms.30 In Indonesia, the Suharto government’s desire to obtain legitimacy abroad
and to deal with corruption and patrimonial practices that were adversely affecting
business confidence led to the establishment of administrative courts. But then the
courts turned on Suharto, pursuing key allies on corruption charges and defiantly
striking down the government’s decision to ban a popular weekly news magazine. In
response to a groundswell of public support, the judiciary became increasingly ag-
gressive in challenging the government, to the point where Suharto was brought up
on charges of corruption.31

Further, although much of the impetus for legal reforms in China has come from
the center, the demand for rule of law has increasingly come from citizens, domestic
businesses, academics, members of the judiciary, and legal reformers in state organs
such as the NPC. Even local governments have begun to appreciate the advantages of
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a law-based order. For instance, notwithstanding Guangdong’s reputation for flex-
ibility and finding ways to circumvent the rules, Guangdong officials were among the
first to jump on the rule of law bandwagon because they felt a flexible approach left
them vulnerable to a predatory central government and that implementing rule of law
would help them maintain their competitive edge over other provinces.32

In short, the development of the legal system hinges on more than the ideas of the
top leadership. Legal reforms will continue to be driven to a considerable extent by
objective forces, including the needs of a market economy; the demands of foreign
investors and domestic businesses; international pressure, as evidenced in the amend-
ment of the Criminal Law and Criminal Procedure Law and China’s accession to
various human rights treaties; the World Trade Organization (WTO); and the ruling
regime’s desire for legitimacy, both at home and abroad.

Assuming, then, that a consultative rule of law is feasible, is it sustainable, and if
so, is a consultative rule of law without democracy a normatively attractive alterna-
tive? Both the sustainability and normative appeal of a consultative rule of law turn to
a large extent on the degree to which the new elite can be held accountable.

Pan places a great deal of faith in the civil service to pass fair laws. Most laws
would be drafted by administrative agencies. The NPC would simply approve them.
Pan seems to think that the NPC’s approval function would make law-making more
difficult. However, in modern parliamentary systems, the ruling party is generally
able to push through whatever bills it wants due to its control of the executive branch.
In the absence of greater public participation in the law- and regulation-making pro-
cesses, the accountability of civil servants will remain an issue. By controlling the
law-making process, agencies are able to legalize corruption by passing laws to favor
the elite few. For instance, state assets may be siphoned off and end up in the hands of
private parties under the guise of various privatization schemes. The courts, consulta-
tive committees, and an anti-corruption agency are impotent to challenge such legal-
ized corruption.

Even if China’s law-making civil servants really were simply public-minded offi-
cials who always put the interests of society first, the lack of accountability would
still threaten the legitimacy of the system and lead to greater calls for more participa-
tion by groups that felt their interests have been slighted. A political regime’s legiti-
macy may be performance or consent based. Without democracy, a consultative rule
of law order would derive its legitimacy from performance and the opinion of citizens
that the system is fair and just and produces good results. In a pluralistic society,
however, individuals inevitably will disagree about what is fair and just and judge
laws in terms of their own interests—hence the need for politics to work out the
conflicts. Yet Pan would forgo politics in favor of technocratic civil servants and rule
of law. Unfortunately, he greatly overstates the ability of law to mediate conflict, in
part because he thinks there are no deep cleavages in contemporary China, and in part
because he sees law making, interpretation, and implementation as simply a technical
process rather than a value-laden one. Neither assumption withstands close scrutiny.

Social cleavages exist in China and are likely to increase over time. One major
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fault line runs along the rural-urban divide. Huge differences in wealth between east-
ern coastal and inner regions have already led to sharp conflicts and political infight-
ing. The issue of Taiwan looms ever larger, and will eventually require a political
solution. The future of Hong Kong and Macau, not to mention Tibet and Xinjiang,
also pose potentially thorny resource allocation, legal, and political issues. Genera-
tional conflicts are likely to become more acute as the effects of the one-child policy
force later generations to devote more of their income to supporting the elderly. State-
owned enterprise reform and the need to honor the implicit social contract between
the Party and soon-to-be unemployed and unemployable elderly state workers will
exacerbate tensions. A viable social welfare system has yet to be established. But
whatever the final form, any such system will inevitably produce winners and losers.
China’s legal system cannot by itself sort out such problems. Similarly, although there
are environmental laws on the books, they go unenforced, in part because of the lack
of political will to enforce them if that means slowing down economic growth. Yet the
failure to deal with pollution now simply means that the unavoidably higher costs of
cleaning up the environment later are passed on to future generations. The most divi-
sive cleavage of all, however, is between the haves and the have-nots. Economic re-
forms have increased income inequality.

Reforms have also produced different economic interest groups, including a rising
middle class. Individuals have had more exposure to the West as a result of doing
business with Westerners or working in foreign companies, studying or traveling
abroad, surfing the Web, or just watching television shows and movies. In short, Chi-
nese society is becoming more diverse and pluralistic. Yet Pan denies that Chinese
will form political interest groups. But Chinese entrepreneurs, like their counterparts
in Singapore and Hong Kong, already are a formidable interest group. They may not
yet dominate the political process as much as the great hongs and the business com-
munity more generally do in Hong Kong, but they are a force to reckon with.

Pan seems to think that the ruling regime will be able to hold off the demands for
democracy in the face of greater social diversity and increased interest-group con-
flicts by implementing rule of law and cleaning up the government. But that is not
likely to be sufficient. At minimum, the ruling regime must also be able to sustain
economic growth and continue to raise everybody’s living standards, even if at some-
what different rates. Indeed, Hong Kong and Singapore are illustrative in this regard.
The Hong Kong government in the 1960s and 1970s was able to overcome growing
popular discontent and a challenge to its legitimacy without introducing democratic
reforms by promising to implement rule of law and by buying off the populace through
a series of welfare reforms.33 Similarly, in Singapore people arguably accept limita-
tions on civil and political freedoms because of their rising living standards and con-
siderable benefits such as subsidized housing. China, however, is much less wealthy
than Singapore and Hong Kong, and the country is much larger. Accordingly, its
ability to buy off the populace is more limited.

In the long run, disputes over how to divide the pie, even assuming the pie contin-
ues to grow, are likely to lead to greater demands for democracy. Of course, China
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could become democratic without becoming a liberal democracy: a democratic sys-
tem plus rule of law. Although the third wave of democratization has brought
majoritarian democracy to many nations, it has not necessarily made them more lib-
eral, particularly with respect to civil and political rights.34 Thus, even if China be-
comes more democratic, there is no guarantee that Chinese citizens will endorse a
liberal view of human rights that gives priority to civil and political rights over eco-
nomic rights and collective interests, or interpret civil and political rights in the same
way as liberals, or strike a similar balance between concern for the individual and
concern for the interests of society and the nation.

In allowing for greater but still limited civil and political rights, Pan may have
predicted how the balance will ultimately be drawn. But whether he is right or not,
what is notable about Pan’s position is his instrumental view of rights. Certain civil
and political freedoms are necessary to provide checks and balances. Nevertheless,
such rights are subject to limits, including the need for social order. The conception of
rights as one type of interest to be weighed against other interests, including the good
of society as a whole, differs significantly from the deontological conception of rights
as anti-majoritarian devices that differ in kind from interests and precede and trump
the good and the interests of society.35

Whither China? An Expanded Reform Agenda

Establishing rule of law is one way to achieve political reforms without democracy.
However, realization of rule of law will require numerous changes not only in the
legal realm but in the social, economic, and political realms as well. Such changes
will inevitably alter the nature of Chinese society and the current balance of power
between state and society, Party and government, the central government and local
governments, and among the three branches of government.

Market reforms have already shifted the balance of power away from the state
toward society. The balance will continue to shift with the further separation of
government and enterprises, the elimination of administrative monopolies, and the
creation of a professional civil service in which government officials serve the pub-
lic as regulators rather than extracting rents or competing with private companies in
the marketplace. For instance, at present, the government continues to subject many
economic and social activities to licensing requirements. Although the decision as
to what needs to be regulated is ultimately a political one, the Administrative Li-
censing Law has helped delineate the boundaries of individual autonomy and free-
dom. Holding government officials to clearly defined substantive and procedural
standards will ensure that citizens are able to take full advantage of whatever free-
doms they are granted.

Administrative law reforms have empowered society by giving citizens the right
to challenge state actors through administrative litigation and other channels. The
next step is to increase public participation in the rule- and decision-making pro-
cesses. The Law on Legislation opens the door slightly for greater public participa-
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tion in the making of national laws. Pan’s consultative committees would open the
door a little more. The Administrative Procedure Law, currently being drafted, may
go even farther in giving the public access to administrative rule- and decision-making.

A more robust civil society, a freer media, and greater reliance on private actors
would all benefit the cause of administrative law reform but would require a further
shift in power toward society. Judging by its harsh crackdown on Falun Gong and
other social organizations with even the hint of a political agenda that could threaten
the Party, it may well take two decades for a more robust civil society to develop.

Establishment of rule of law will also require a change in the balance of power
among the branches of government, particularly the judiciary and executive. The courts
are simply too weak. The independence of the judiciary needs to be increased by
changing the way courts are funded and judges are appointed. In addition, the author-
ity of the courts must be enhanced by increasing their powers. For instance, courts
should be given greater authority to interpret laws and regulations and to overturn
lower-level rules, including administrative regulations, that are inconsistent with higher-
level legislation.

The existing mechanisms for holding government and agency officials account-
able all need to be strengthened. Administrative supervision, reconsideration, and
litigation could all benefit from doctrinal changes as well as other more institutional
reforms. Pan’s consultative committees and anti-corruption agency are worth trying.
The government might even consider creating a separate control branch as envisioned
by Sun Yat-sen.

Another possibility might be to explore more direct ways to change the incentive
structure for government officials. Currently, officials are evaluated in accordance
with a cadre responsibility system that emphasizes quantifiable targets over qualita-
tive ones.36 Officials who meet their targets are rewarded financially with bonuses
and larger allocations of discretionary funds and in other ways, such as promotions or
honorary awards. Perhaps a quantifiable rule of law index could be created. Officials
would be evaluated based on indices such as the percentage of local regulations that
are inconsistent with superior legislation, court judgments and arbitral awards that
are unenforced at year’s end, administrative cases in which the administrative agency
decision is reversed in whole or in part, local court judgments that are reversed on
appeal, local judges subject to discipline for corruption, and so on.37

Although various external checks can reduce administrative abuse of discretion,
there are limits to what the law can achieve. In the end, no legal system can rely
primarily on compulsory enforcement to ensure compliance. The core of any admin-
istrative law regime is government officials who respect the law. Citizens and offi-
cials alike must internalize norms of respect for law that render compulsory
enforcement unnecessary in most cases. It is essential, therefore, that efforts to estab-
lish rule of law and internal norms of legality continue.

As it has so far, the Party will need to take the lead in promoting rule of law.
Economic reforms are not as far along as Pan suggests. State-owned enterprises, the
banking system, and the finance system are all still in need of major reform, to cite
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just a few problem areas. Nevertheless, Pan’s suggestion that rule of law be made one
of the main focuses of the next decade is laudable.

Equally as important, Party leaders must make good on their promise to separate
the Party from government, and on their own commitment to act in accordance with
law. Party organizations must make known their displeasure with interference in court
affairs by Party members or government officials, take corruption seriously, and sub-
ject Party members to the courts or an anti-corruption agency. And they must provide
government officials with more legal training, encourage them to change their atti-
tudes, and subject them to stricter discipline.

Unfortunately, however, senior Party leaders and legal reformers cannot simply
legislate a culture of legality. It will take time to overcome the lingering influence of
culture and tradition, weak institutions, and the challenges presented by the still in-
complete economic transition. Ultimately, Party leaders will need to sign off on deeper
institutional reforms that could come back to haunt the Party. While the Party may be
forced to risk such reforms to stay in power, whether it will do so is a matter of
realpolitik and power and exceeds the limited reach of the law. If the Party does
decide to continue to retreat from day-to-day governance and turn over certain func-
tions to other state actors, these other actors can be expected to contest for power. The
State Council and administrative agencies have shown themselves to be effective gladi-
ators in the struggle for power among the other branches.

The establishment of rule of law is a long-term, multi-front effort. Pan has pro-
vided some useful proposals, which, combined with other reforms, could fundamen-
tally change the nature of the Chinese polity.
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4
The Rule of Law as Transition

to Democracy in China
Larry Diamond

Over the past decade, there has been mounting evidence in China of what Pan Wei
terms in the first chapter of this book, “the urgent necessity for substantial political
reform.” It is not merely the dramatic rise in political and bureaucratic corruption, to
which Pan Wei repeatedly alludes. Several factors combine to threaten the viability of
the entire political system of Communist Party rule. Corruption and abuse of power
are pervasive throughout China, breeding resentment and anger among Chinese in
communities (large and small) that feel they have no institutional means of voicing or
redressing their grievances or defending themselves against predation. Because of
the paucity of legitimate channels for challenging unfair policies and expelling cor-
rupt leaders from office, distressed people in China’s countryside and towns have
increasingly turned to illegal and even violent protests. Expectations that competitive
elections would move up from the (relatively inconsequential) level of the village
committee at least to China’s townships and municipalities, and even before long to
the county level, have essentially gone unfulfilled, deepening disenchantment with
the political sclerosis.

As a result of both the rapid emergence of the market economy and the absence of
a rule of law, the politically connected (which is to say, the Communist Party–
connected) have reaped a vastly disproportionate share of the benefits from China’s
economic boom. Inequality in urban areas in particular has become much wider and
more visible. Overall, inequality in China has worsened dramatically in the past two
decades, with the Gini index rising from 28.8 in 1981 to 40.3 in 1998—the largest
increase among nations in this period.1 By 2001, the index had deteriorated further to
44.7; by comparative standards, income distribution in China is now worse than in
Turkey and about as bad as in the Philippines and Bolivia, two countries known his-
torically for extreme inequalities and steep class divisions.2 In China (as last mea-
sured in 2001), the top fifth of income earners capture half of all income, while the
bottom fifth earn less than 5 percent—a far cry from the Communist vision of social
equality.3 A recent (1999–2001) nationwide survey shows that ordinary Chinese at-
tribute this growing income gap not to the neutral functioning of the market but to
“political corruption and the prevalence of business cheating,” and thus consider it
unjust, unfair, and illegitimate.4 Further stoking anger and resentment to explosive
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levels are rising levels of urban unemployment—estimated at 15–20 percent nation-
wide5—generated largely by the closing or restructuring of state-owned enterprises
(SOEs) and by the difficulty laid-off workers have often encountered in obtaining the
benefits promised them.

The most difficult steps in this wrenching social and economic transition may still
lie ahead. A few years ago, economist Nicholas Lardy warned that China faces “the
possibility of a domestic banking crisis. The central precondition for a crisis, a largely
insolvent banking system, already exists.” While the total amount of bank lending
had exploded during the 1980s and 1990s, the quality of bank assets had “declined
sharply.” As a result, at least a quarter of China’s outstanding bank loans, net of pro-
visions, were nonperforming, a proportion “far higher than reported by financial in-
stitutions in Thailand and Korea prior to the onset of the Asian financial crisis in
1997.” Compounding the fragility of the system was the relatively low (and declin-
ing) capitalization of the large state-owned banks. If, in the wake of a growth slow-
down or political crisis, domestic savers lose confidence and attempt to withdraw
their deposits, China could, warned Lardy, face “a financial meltdown.”6

Underlying the acute vulnerability in the banking sector has been the problem of
highly overleveraged firms. “Chinese firms now have debt to equity ratios that are
among the highest in the world,” higher even than the highly leveraged Korean chaebol.7

Most of the largest SOEs (which are chronically over-leveraged and often unprofit-
able) remain to be privatized, rationalized, or closed. If this challenge is not finally
tackled (after years of procrastination), economic growth will slow and China will
become even more exposed to a chain-reaction financial crisis. Yet reform of the larg-
est SOEs will generate substantially increased unemployment in the short term, with
the danger of massive labor unrest. In addition, liberalization of imports, under the
terms of China’s entry into the World Trade Organization (WTO), and other pressures
for economic change associated with globalization, will also generate enormous and
very painful dislocations. Unless China can manage these escalating social and eco-
nomic disruptions in a transparent, efficient, and fair manner—controlling political
corruption and favoritism, while providing a viable social safety net for the poor and
unemployed—social frustration and outrage may reach convulsive proportions.

A number of experts have recently argued that the Chinese authorities have re-
lieved some of these pressures in a way that will make for a “soft landing” for the
overheated economy. However, more recently, Lardy and Morris Goldstein have ar-
gued that China’s investment boom is unsustainable and that the country is likely
headed for a sharp decline in economic growth, possibly by half of its annual 9 per-
cent rate of recent years. Moreover, bank lending continued to mushroom to an all-
time high of 25 percent of GDP in 2003, driving bank credit growth “out of control”
and leaving China with the prospect (from previous experience) of nonperforming
loans that could amount to as much as 15 percent of GDP.8 The combination of an
undervalued renminbi and very low real interest rates heightens the structural prob-
lem of the Chinese economy.

There is a growing consensus among academic observers that China must acceler-
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ate the pace of economic reform while making governance more accountable and
responsive if it is to preserve political stability. Along with China’s socialist legacy of
state responsibility for the individual, there is still a cultural tendency “for the state to
be either credited or blamed for what happens in people’s lives.”9 Should the banking
sector sink into crisis or the state prove unable to provide minimal, promised benefits
to a broad new swathe of unemployed workers, blame would likely be openly pinned
on the Chinese Communist Party itself. Even if frustration and anger remain focused
at the factory or local level, “China’s reality at present is one in which procedures for
dealing with popular grievances remain weak and ad hoc. And as Samuel Huntington
observed long ago, political systems which arouse high popular expectations without
developing effective institutional mechanisms for handling such feelings within the
system are asking for trouble.”10 In reflecting on the potential for disaffected workers
to form system-challenging alliances with reformist intellectuals, Merle Goldman
comes to a similar conclusion:

If China’s leaders have learned any lesson from June 4, . . . it should be that gradual
movement toward building political institutions, such as a genuine legislature, indepen-
dent unions, rule of law, and a free press, will give disaffected elements such as laid-off
workers, their former Red Guard associates and politically-concerned intellectuals and
students a way to express their views so that they will not have to resort to destabilizing
demonstrations and mass protests in order to air their grievances and get redress.11

With an acute appreciation of what is at stake, Pan Wei has proposed a sweeping
and in many ways visionary agenda for political change in China, not to democracy
but to a “consultative rule of law regime,” with Hong Kong and Singapore as models.
Yet there are a number of serious problems with his approach. His rejection of de-
mocracy as fundamentally (and perhaps—although he is not clear on this—perma-
nently) inappropriate for China is, in my view, based on a number of naïve assumptions
and theoretical and empirical flaws. In particular, Pan finds democracy in the devel-
oping and postcommunist worlds lacking because he holds it up to unrealistic stan-
dards of immediate performance and generalizes on the basis of a highly biased sample
of illiberal and pseudo democracies. At the same time, he idealizes the Singapore and
Hong Kong experiences while largely dismissing questions about the transferability
of these city-state models to a nearly continental country of 1.3 billion people. Thus,
he assumes that an attempt to develop democracy in China would wind up looking
like the former Soviet Union or the former Yugoslavia, rather than, say, Poland or
Hungary, but he is confident that an attempt to build an authoritarian “rule of law”
system will wind up looking like Singapore, not Egypt or Kazakhstan. Later in this
commentary, I will further address some fallacies in his argument.

These logical and empirical flaws notwithstanding, I believe the proposed “rule of
law” system—even though it would be less orderly than Singapore—would represent
considerable political progress for China and might well preserve (by substantially
reforming) a political system that is otherwise headed toward crisis and collapse.
Many in the West welcome the prospect of this collapse, precisely so as to clear the
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way for the emergence of democracy in China. Yet, while I wish for democracy in
China—and believe, unlike Pan, that it is both possible and desirable for China—I do
share some of his skepticism about its possibility in the near future. In the next de-
cade, the alternative to rule by a restrained, reformed (and quite possibly renamed)
Communist Party is more likely to be a right-wing nationalist dictatorship than an
electoral democracy at the national level. On the basis of democratic theory and com-
parative experience, one could argue that democracy is more likely to emerge and
take root if China passes through some transitional period of more restrained, “con-
sultative,” and law-based rule than if a completely authoritarian communist regime
suddenly collapses.12

Pan Wei’s proposal, I therefore argue, is best viewed as a transitional system for
China, albeit with a more rapid transition than he envisions. Moreover, to work, it
must make use of competitive elections (even, as is now the case at the village level,
on a nonparty basis) in order to provide a vital additional instrument for holding
leaders accountable at the local level.

The remainder of this chapter will assess the specific elements of Pan Wei’s pro-
posed “consultative rule of law regime” and the gaps in his thinking. I focus first on
the architecture and appointment of a system of horizontal accountability; next on the
role of the Communist Party (or its successor hegemon) in the proposed system; then
on the timing and phasing of the transition to a rule of law system; followed by dis-
cussion of the neglected role of elections in fostering more accountable and lawful
rule. I conclude by highlighting some additional empirical and conceptual flaws in
Pan’s argument, which underscore China’s need not simply for the rule of law, but for
democracy as well.

A “Consultative Rule of Law Regime”?

Pan Wei proposes, in essence, a liberal autocracy as the answer to China’s mounting
crisis of political performance and legitimacy. Democratic elections, he maintains,
would only increase corruption and reify and politicize social cleavages. However, a
regime that separated politics from government—through a truly independent civil
service, judiciary, and counter-corruption apparatus—could, in his view, deliver good
government, check the abuse of power, respond to the needs and grievances of soci-
ety, and thereby reestablish political stability and legitimacy without the dirty, polar-
izing effects of elections. Crucial to such a “consultative rule of law regime,” he argues,
are basic civil freedoms of speech, press, assembly, and association, which the rule of
law would guarantee. Leaving aside (for the moment) the fact that there exist virtu-
ally no such liberal autocracies—certainly not Singapore13—would such a political
system be feasible and desirable for China?

My answer is yes. Anything that would reduce the overweening political power of
the Communist Party, subject it and other political actors to a rule of law, and enhance
government accountability and personal freedom would represent very considerable
and badly needed political reform in China.



THE  RULE  OF  LAW  AS  TRANSITION  TO  DEMOCRACY  IN  CHINA 83

Although he does not use the term, what Pan Wei proposes in part is a much stron-
ger system of horizontal accountability. “Horizontal accountability” is the means by
which some agencies of government hold other governmental actors, particularly the
executive branch of government, accountable to the law and the public interest.14 The
judiciary at all levels is an indispensable actor here, and as Pan notes, a true rule of
law would require not only an independent, professional judiciary in general but also
a constitutional court with supreme authority to interpret and enforce the Constitu-
tion. (This would represent a political transformation, even short of democracy, be-
cause it would put the court’s authority above that of the Party.) Also vital is a
counter-corruption body like Hong Kong’s Independent Commission Against Cor-
ruption (ICAC). It is important to underscore, however, that in a country as large as
China, an independent counter-corruption apparatus would have to operate not only
at the national level, to scrutinize the decisions and functioning of national-level gov-
ernment bodies, but also would need a substantial organizational presence as well in
every province and probably every county. In fact, China is so large that every prov-
ince, at a minimum, would need a very substantial and autonomous counter-corruption
commission, with a large staff of auditors, investigators, and prosecutors to back up
the work of commissioners. Like the judges, prosecutors, and court clerks (as well as
police and investigators) who compose the judicial system, the leadership and staff of
the counter-corruption apparatus would need to be recruited through an independent,
meritocratic process insulated from political control. This is a major element in the
challenge—vital for the “rule of law” system—of separating the Party from the state,
as discussed below.

An effective system of horizontal accountability requires as well other agencies to
investigate wrongdoing and hear public complaints, such as an ombudsman’s office
and an independent audit agency. These again would have to be independent of Party
control, and thus of executive-branch control. In the financial sector, new systems of
regulation and prudential oversight would be needed, such as a Securities and Ex-
change Commission and a fully independent central bank that would not only regu-
late the money supply but oversee and vigorously regulate the entire banking industry.
These bodies would reinforce, but also themselves scrutinize, the work of the judi-
ciary and the counter-corruption commissions. Only when there are overlapping, re-
inforcing agencies is a truly effective system of horizontal accountability possible.15

Real accountability also requires transparency. Pan Wei mentions the general (even-
tual) importance of freedoms for the rule of law, but there is a specific reason why
civil freedom is so important for accountability. Unless there is some degree of verti-
cal accountability—unless the public has access to information and the press has
freedom to investigate and expose—it is impossible to know if the agencies of hori-
zontal accountability are doing their jobs seriously. Neither is it possible to correct
them if they become compromised. Transparency of information (including, ultimately,
a legal provision for citizens to sue for access to government information) and public
involvement in the process of accountability provide an additional check on wrong-
doing. Such transparency and participation deter corruption and favoritism within the
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agencies of horizontal accountability while assisting them to acquire the information
they need to perform their tasks.

If China could somehow develop such an elaborate and truly autonomous system
of horizontal accountability, it would greatly improve the quality of governance. But
can that be done under Communist Party rule?

What Role for the Chinese Communist Party?

One of the weaknesses of Pan Wei’s formula is that it offers no clear idea of what
role the Communist Party (or its successor) will play in the new system, and of
how a crucial condition for the implementation of the rule of law system—separa-
tion of Party from government—is to be achieved. The proposed system is viable
in the near term as a reform agenda for China precisely because it does not require
the Communist Party to surrender power, or to put itself at risk in free and fair
multiparty elections. It is also emphatic about the need to separate Party and gov-
ernment in the first stage of an envisioned three-stage (twenty-year) reform pro-
cess. But the proposal is vague about the powers the Party would retain. Clearly,
recruitment into and functioning of the civil service and “routine” law enforce-
ment must be professionalized and depoliticized. But if the systems of state admin-
istration and accountability (the civil service, judiciary, and so on) are to be filled
through some modern, Weberian version of the examination system, how would
this work? Who would administer recruitment into these agencies of governance,
oversight, and regulation? How would these various agencies be insulated from
interference and intimidation by the Communist Party elite, many of whom they
would wind up investigating and putting behind bars if they took their responsibil-
ity seriously? This is a piece of the reform puzzle that is striking for its absence in
Pan Wei’s proposal. Eventually, senior leaders of these various administrative and
regulatory agencies might rise from the lower ranks through meritocratic processes
(more or less), but initially, leaders must somehow be recruited or appointed (in
some cases, replacing existing officials who are not adequately independent or
competent). These officials would include constitutional court judges, members of
the counter-corruption commission (at the national and provincial levels), ombuds-
men, heads of other regulatory agencies, and so on. So long as top officials of the
Communist Party appoint these leading figures, there will be an irresistible temp-
tation to choose individuals who are familiar and pliant. Those individuals will, to
some degree, owe their jobs to the Party, even if they are not—as they must not
be—Party members themselves.

If the Communist Party truly intends to build a rule of law, it must tie its own hands
in an irretrievable way. This means giving up the power to appoint these various
officials and entrusting the appointment and supervision of these bodies to some source
of authority that is truly independent of politics. Only in that circumstance could a
“rule of law” system be credible in China. How could such a supervising authority be
assembled in China today, in the absence of democracy and of any traditions of au-



THE  RULE  OF  LAW  AS  TRANSITION  TO  DEMOCRACY  IN  CHINA 85

tonomous control in China over the past century? This is one of the great institutional
questions that advocates of a rule of law system for China must confront.

To work in anything like the way intended by Pan Wei, such a system must truly
separate Party from government. The Communist Party would then reign and guide,
but in some important respects, it would no longer rule, certainly not without consid-
erable constraints that it could no longer ignore or reverse. Presumably, the Party
would still appoint government ministers, junior ministers, and heads of executive
(not regulatory) agencies, but their power would be limited by the civil service, the
law, and the Constitution. Only by tying its own hands in this irreversible way will the
Party survive and continue a more limited form of rule. But which Party leaders will
have the courage and skill to bind the entire structure in this way?

Timing and Phasing the Transition to a “Rule of Law System”

Pan Wei envisions a three-stage, twenty-year process of transformation to a consulta-
tive rule of law system. In the first five years, Party and state would be separated,
somehow. In the next five years, a system of genuine horizontal accountability would
be constructed, with an independent judiciary, anti-corruption system, and presum-
ably other autonomous regulatory agencies. Only in the next ten years would free-
doms of speech, press, assembly, and association be emphasized, and the state–society
relationship would be further tested and adjusted. This phasing assumes that enlight-
ened, benevolent leaders of the Communist Party will be the engine of political sys-
tem transformation in the first decade, since society will still be too repressed, cowed,
and co-opted to generate the necessary pressure from below.

This process may work well in theory, but it is highly dubious in practice. Rarely
in history do state officials act purely on their own—from a conception of the public
good—to bind their own hands; Singapore is truly an exception here (in Hong Kong,
horizontal accountability was imposed by a colonial state). To the extent that state
officials do move from above to institutionalize horizontal accountability, they are
motivated at least in part by the incentives of electoral accountability (the fear of
being defeated in the next election if they do not improve governance), and/or by
other pressure from below, in civil society. The story of how systems of horizontal
accountability get constructed simply cannot be told without reference to the roles of
civic organizations, interest groups, mass media, and public opinion in denouncing
the ills and inequities of the current system and pressing for specific institutional
reforms.16

If civil society organizations and the mass media are going to become agents of
reform and allies of reformers within the state and Party, and if these civil society
actors are going to educate and mobilize the public to seek institutional reforms for
better governance (rather than simply protesting individual acts of bad governance),
they will need considerably more freedom. Unless sociopolitical life is liberalized in
the first decade of Pan Wei’s reform program—so that there is greater freedom to
speak, write, publish, and organize independently of the state—reformers from above
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will be hard-pressed to overcome the powerful political resistance to good-gover-
nance reforms. Greater civil freedom is thus not simply some self-contained piece of
a reform puzzle that can be deferred and put in place at the pleasure of an abstract
timetable. It is absolutely vital to cleanse and invigorate a political system that has
become deeply corrupt and elitist.

There is also the question of whether China can wait twenty years to put a “con-
sultative rule of law system” fully in place. This returns us to the question of “ur-
gency” addressed briefly at the outset of this essay. The Chinese Communist Party
faces a growing crisis of legitimacy as more and more of the poor see the Party and
the newly rich joining in a corrupt alliance.17 In both rural and urban areas, griev-
ances are multiplying as the quality of governance and the provision of public goods
deteriorate while predation becomes more intense and decentralized, sometimes in-
tersecting with the criminalization of the local state.18 While it is often assumed
that competitive village elections have revived accountability in rural governance,
the extent of local conformance with national standards for these elections is un-
known and clearly uneven. There is growing documentation of township and village
Party officials hijacking the elections or marginalizing and victimizing independent
elected officials precisely in order to circumvent scrutiny and accountability. In the
Qixia area of Shandong Province, for example, fifty-seven village chairmen resigned
en masse over their inability to rein in the corruption of local Party officials or have
their petitions heard by provincial and national officials.19 The rot in the foundations
of the system is deepening, rendering the country all the more vulnerable to political
turmoil in the wake of a global economic shock or a domestic financial crisis. As one
member of a Party research institute recently observed, “People are asking what will
happen when the economy has severe difficulties or even a major crisis. What can
the party leaders offer?”20

What the Party leaders can offer is real institutional reform to improve governance
and allow for the peaceful airing and redress of grievances. But the longer the country
takes to institutionalize accountability and a rule of law, the more it risks a rupture of
political stability if economic stability unravels. I do not think that China—with its
multifold signs of accelerating political and moral decay—has twenty years to realize
the type of system Pan Wei proposes, especially given that it will likely only be a
transitional system.

What Place for Elections?

One of the boldest elements of Pan Wei’s proposal is its rejection of democratic elec-
tions at any level as a tool for improving governance. In Pan’s view, democracy is not
linked to any cure for corruption, but rather will only increase corruption as well as
social divisiveness. Certainly in an immediate and superficial sense, competitive elec-
tions do structure or crystallize and make manifest certain types of cleavages in soci-
ety (though the impact of elections in structuring cleavages depends greatly on the
nature of the electoral system). However, interests and cleavages are bound to take
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shape eventually in any society, particularly as development proceeds, social differ-
entiation and class formation intensify, and social injustices go unaddressed. Com-
petitive elections perform several positive functions: They provide a means for
frustrated interests and classes to air their grievances and have them addressed. They
offer different groups some share of political power and thus a stake in the system.
They enable people to remove venal, exploitative, unresponsive leaders. They there-
fore provide an incentive for leaders to rule in a responsible way, to restrain their rent-
seeking behavior and produce public rather than private goods. Thus, if competitive
elections work in a transparent way—if they are free and fair—they are more likely to
temper social divisions than aggravate them, and thus to breed over the long run a
belief in the legitimacy of the larger political system.

Pan Wei looks to Singapore and Hong Kong as models for China’s political future.
But a different Chinese society, Taiwan—with its own history of quasi-Leninist, one-
party rule—may provide a more realistic set of lessons. There a decadent political
party, the Kuomintang (KMT). which had lost political legitimacy and suffered the
traumatic loss of the mainland in 1949, began to reconstruct its rule on the foundation
of more limited government (what Thomas Metzger has called an “inhibited cen-
ter”21), with local electoral competition taking place under the overall control of the
single ruling party. In Taiwan, elections gradually became more competitive over time,
drawing in local elites to the ruling party and refurbishing its legitimacy, as the ruling
party gained in self-confidence and political capacity. Over time, independent candi-
dates gradually cohered into an opposition network, the dangwai, and then, more than
three decades after the inception of limited elections, into an officially tolerated oppo-
sition party, the Democratic Progressive Party (DPP). Gradually, the Republic of China
evolved from a failed state to an inhibited and increasingly pluralistic (albeit still auto-
cratic) political center, or what Robert Scalapino has called an “authoritarian plural-
ist” system. In such a system, “political life remains under the unchallenged control of
a dominant-party or single-party regime; strict limits are placed on liberty . . . ; and
military or national security organs keep a close eye on things,” but there exists a civil
society with some autonomy from the state and some capacity to express diverse inter-
ests, as well as a mixed or increasingly market-oriented economy.22

This bears a strong kinship with the system Pan Wei recommends for China. It is
worth pondering the positive role that limited elections played in Taiwan in promot-
ing political learning by citizens and elites, ruling party adaptation, and peaceful po-
litical change, while generating more responsive, accountable government and some
public identification with the political system.23 One can also point to the persistent
vitality, and the fluidity, of electoral politics in Hong Kong after its transition in 1997
to Special Administrative Region (SAR) status, and to the enthusiasm and skill with
which people in Mainland China have participated in the village election process.24

Further suggesting a latent capacity for democratic citizenship among Chinese is the
survey evidence of Tianjian Shi showing that political interest, efficacy, and partici-
pation appear to increase with education among Chinese, and therefore seem likely to
continue to grow over time.25
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Scholarship on the impact of village elections does not support Pan Wei’s cyni-
cism about democracy. One of the most systematic lines of research on China’s vil-
lage elections has been undertaken by Lianjiang Li and Kevin O’Brien. They note
that “Rural residents have been quick to recognize that grass-roots elections give
them a way to dislodge corrupt, partial, and incompetent cadres,” while township
officials have generally been willing to tolerate even very unpopular village leaders
as long as they met their quotas. Li and O’Brien conclude:

Grass-roots elections have been welcomed by many villagers and tolerated by a growing
number of local leaders. It is true that in some places “local bullies” (eba) have bought
elections or coerced villagers to vote for them, while electoral competition has also, at
times, intensified lineage conflict. . . . Nevertheless, village self-government has often
made cadres more accountable to villagers. Where elections are the norm, village cadres
live in a different world than [unelected] officials above them.26

Moreover, Li and O’Brien do not find evidence of the irresponsible populism that
Pan Wei fears. Villagers have not been so naïve as to opt for candidates who threaten
blatantly to defy higher-level authority, and elected village heads have generally been
scrupulous about carrying out tasks that are assigned by the townships, even taking
the lead in state policy compliance. They have not made wild and unsustainable prom-
ises, but have often delivered on their pledges, including the frequent promise of
greater transparency. In general, it appears that the better relations with villagers gen-
erated by electoral accountability have worked to smooth policy implementation.
Vertical conflict is visible primarily when higher-level authorities violate the rules.
Elected village officials have been “more willing, in the name of their constituents’
lawful interests, to confront township officials who concoct unauthorized ‘local poli-
cies’ (tu zhengce)” and to stand “up to grasping township officials.”27 This portrait of
how competitive elections are actually functioning in China—albeit at a very micro
level of extremely limited political authority—simply does not coincide with Pan
Wei’s demonization of the process.

I do not suggest that China can or will transform itself overnight into an electoral
democracy at the national level. But the comparative experiences of Hong Kong and
especially Taiwan, and the experience with village elections in Mainland China, all
testify to the role that competitive elections can play in making government officials
more accountable and responsive. Limited elections for local offices—and crucially,
extending the scale of electoral authority from the village committee (which has very
little real governing power) to the township level—are likely to reinforce rather than
undermine the effort to construct a “rule of law” regime. It is possible to imagine for
some time competitive elections proceeding on the mainland, as they did in Taiwan,
on a one-party or nonparty basis, without the presence of any formal opposition
party. Such elections would not challenge the political hegemony of the CCP, but
they would provide real incentives for officials to govern with the public good more
firmly in mind. It is just not conceivable that a meritocratic civil service is going to
solve the problem of venal, abusive, and even criminal governance at the local level,
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in a country with close to a million villages and tens of thousands of townships.
Political and economic life in China today is simply too vast, complex, and decen-
tralized to allow for the kind of comprehensive and standardized administration that
exists in Singapore. At the local level, only truly competitive elections—with stan-
dards of conduct monitored and enforced from above—can provide the antidote and
corrective to bad governance.

Why China Needs Democracy

In applauding Pan Wei’s call for the rule of law in China, I have also identified some
flaws and misconceptions in his analysis. Others need to be noted. His dismissal of
Taiwan’s democratization as simply an ethnic (provincial origin) movement trivializes
a protracted popular struggle that was based in part on a growing normative commit-
ment to personal and civic freedom, human rights, and popular rule, and a desire for
integration into the democratic West.28 Democratization in Taiwan was about much
more than the assertion of Taiwanese identity. And the quest to deepen democracy in
Taiwan and improve the rule of law has been a consistent theme of DPP election
campaigns, featuring prominently in Chen Shui-bian’s 2000 presidential election cam-
paign and in the embrace of that insurgent campaign by a number of key societal and
business leaders in Taiwan.29 It has also been a goal of the DPP government since it
came to power in May 2000, as evidenced in the vigorous crackdown on organized
crime and its infiltration into electoral politics. Pan Wei’s flat assertion that corrup-
tion has increased with democracy in Taiwan is both unscientific (how can we mea-
sure the extent of corruption in the opaque years of authoritarian rule under the KMT?)
and, in any case, outdated. Taiwan’s experience shows that democracy may not only
provide new incentives and vehicles for corruption (in the electoral process), it may
also provide the incentives and means to control and punish corruption. It is thus
wrong to assert, as Pan Wei does, that there is no cure for money politics. There is.
And it involves the same principles of horizontal accountability that I have outlined
above: independent institutions of scrutiny and justice that rein in fraudulent and
corrupt practices. The crackdown on vote-buying in Taiwan during the past few years
is precisely a case in point.

It is possible that Pan Wei’s skepticism about democracy derives partly from intel-
lectual confusion. He asserts that definitions of democracy are vague and cumber-
some, hardly usable to differentiate democracies from nondemocracies as they focus
on ends rather than means. But he cites no definitional literature in support of this
broad assertion. While it is true that the conceptual literature on democracy is volumi-
nous, and we are a long way from pure consensus on definitions, there is in fact broad
agreement among political scientists today that democracy is a political system de-
fined precisely by means rather than ends. At its core, democracy is a system for
choosing political leaders through regular, free, fair, and competitive elections. This
requires some degree of political and civil freedom to permit elections to be truly
free, fair, and meaningful. Debate then ensues about how many other procedural re-
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quirements are necessary for a country to be considered a democracy, but the debate
remains largely fixed on political procedures.30

A mature democracy is not just about elections, however, and the goal for political
development is not simply to institutionalize competitive elections. Rather, political
development and good governance are best served by a liberal democracy that com-
bines the pure democratic element of electoral choice with the liberal elements of
protection of individual rights and limitation of state power and with the republican
element of commitment to the public good.31 It is in part the system of horizontal
accountability, with its separation of powers and checks and balances, that produces
this uniquely successful governing model. The consultative rule of law system that
Pan Wei proposes will take China some of the distance down the road to this combi-
nation of governing virtues. But China will not achieve a truly vigorous rule of law,
and bridge the widening chasm between the people and the ruling elite, unless it also
develops, however gradually, democracy.
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5
A Comparative Politics of
Democratization in China

Edward Friedman

In intercultural exchange, it is important for all parties to learn from each other, espe-
cially about themselves. A model is how Americans still ponder the insights in the
Frenchman Tocqueville’s great study, Democracy in America. In like manner, Pan
Wei explores China’s political prospects partly in terms of the experiences and achieve-
ments of other countries, especially Asian success stories. Insights into Chinese po-
litical dynamics may be won by grappling with this able Beijing University scholar’s
broadly informed perspective. It is refreshing to read a work which ridicules the Marxist
nonsense that pre-modern China was a multi-millennia feudal system. Professor Pan
is worth taking seriously.

First, Pan Wei illuminates some conundrums of Chinese politics. He finds that
largely because of pervasive and gross regime corruption, the ruling party is losing
legitimacy. Many Chinese intellectuals see democracy as a way to bring this corrup-
tion under control. But the ruling party of the People’s Republic of China so far will
not permit a democratic opening. In fact, the Communist Party regime was upset to
see the nearby ruling party in the Republic of China on Taiwan, the Nationalists (KMT),
lose the presidency in a free and fair election in 2000. In his chapter, Pan notes that
because of the fear of a Taiwan-like result, even China’s propaganda on village de-
mocracy has disappeared. So far, China’s dictators intend either to co-opt democrats
with minimalist reforms that preserve the authoritarian system or to crush democrats.

The regime’s public rationale for monopolizing power and precluding an opening
to democracy is that democracy causes chaos. Professor Pan reflects the views of a
broad array of politically conscious Chinese who accept the rulers’ contention that
the terrorist vigilante chaos of Mao’s Cultural Revolution was the outcome of too
much democracy, that Russia’s reform-era chaos was also a result of democracy, that
ethnic strife in democracies such as India and Yugoslavia is also a consequence of a
democratic political system. Over and over, Pan asserts that democracies enlarge and
sharpen identity cleavages and communalist strife. Most Chinese, entering the twenty-
first century, and equating democracy with chaos, readily abjure democracy, seeing it
as a nonsolution to China’s de-legitimating and hated corruption, and as a source of
yet worse disasters.

Although Pan’s argument against democracy really is popular in China, what flour-
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ishes in China is public sentiment and not public opinion. Such sentiment is volatile.
One day the Cultural Revolution seems great; the next day it is a catastrophe. This
negation of the momentarily popular could also happen in an instant to the notion that
democracy brings chaos. After all, empirical studies of democracy in comparative
perspective by numerous social scientists establish that democracy is the most stable
political system in the world. In fact, democracy tends to be a harbinger of stability.

There is little point in spending space on some of Pan’s attributions of chaos to
democracy, on the Cultural Revolution as democracy (actually it was an intensifica-
tion of despotic terror), on Russia (where the party apparatus was so entrenched that
it resisted all economic reform, forcing dictator Gorbachev to shake it up politically),
on Yugoslavia (whose ethnic strife is the fruit of the Communist era and the dema-
gogic policies of Beijing’s friend, Milosovic), and India (where democracy actually
has helped to meet communalist claims and thereby hold the complex nation together).
What matters is confronting the real Chinese conundrum, which Pan wonderfully
illuminates. Massive and brutal corruption is ruining China, and democracy, Pan in-
forms us, is not a likely solution in the near future because of the attitudes of both
weapon-wielding ruling elites and a chaos-fearing citizenry. So what are Chinese to
do? To do nothing and allow corruption to de-legitimate and disintegrate the regime
would block China’s rise to modern greatness. The danger must be dealt with.

Professor Pan believes that China’s ruling-party elite, or a significant segment
thereof, will be forced by the objective situation to open itself to political reform
because the alternative is a continuing decline into political decay. This is what hap-
pened in 1997–98 to the Suharto kleptocracy in Indonesia, which, like the leadership
in Beijing, had previously imagined itself a successful “Asian developmental despo-
tism,” only to find that unaccountable power was absolutely corrupting, a point made
long ago by Lord Acton in discussing papal history. Indeed, China’s ruling caste was
so worried by what happened to its mirror image in kleptocratic Indonesia that it
stepped up its anti-corruption campaign after 1997. Yet that intensified little cam-
paign, because of the sharp, deep, and systemic nature of the problem, does not im-
press most Chinese. People in Xiamen are typical in describing the supposed crackdown
on corruption in their city as actually a cover-up. Something more than an empty
campaign is demanded. Pan wisely tries to address this demand.

Asian Alternatives

Pan Wei finds an alternative to both the unacceptable status quo and an impossible
transition to democracy in the political institutions of East Asian civil service law-
fulness. But Chinese critics ask if Pan offers an actual alternative or merely a cul-
tural spin on the now discredited concept of “Asian developmental despotism.” To
Chinese who see Professor Pan as a neoconservative—that is, a defender of
authoritarianism and of Chinese virtues—his solution, synthesizing the ancient
wisdom of Chinese Confucianism and legalism, understood by Chinese analysts as
a foundation for China’s long-enduring arbitrary despotism, does not seem a way to
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attain the liberties and lawfulness that Pan seeks to achieve. Rather, the synthesis of
ancient Chinese practices is likely to produce a despotic rule by the law, the coer-
cive imposition of authoritarian rules on a populace whose unaccountable rulers
will still remain above the law.

At first blush, Pan’s stress on goals of liberties, lawfulness, and the market seems
quintessentially liberal. But in the context of the political discourse in China, his
overall stance seems more neoconservative or New Left, that is, an opponent of mar-
ket openness and a proponent of Mao-era policies to prevent income polarization. He
rejects democracy, stigmatizing it as “Western” (even denouncing ancient Athens),
because he finds solutions only in Chinese culture (its civil service and ancient no-
tions of lawfulness), and because he blames China’s pervasive corruption on the poli-
cies of openness and reform rather than on the inherited political-economic system of
Leninist socialism or of a continuation of ancient despotism, as, in contrast, did Mao’s
former executive secretary, Li Shenzhi, who by 2000 was a leading voice for democ-
racy in China.

Personally, I am not sure that these critical Chinese readings of Pan Wei are always
fair to his complex arguments. After all, he treats China’s Communist Party as an
alien entity whose power should be checked. He even seeks a solution that would
eventually, albeit peacefully and gradually, deprive the corrupt CCP of power. There-
fore, it is unhelpful to dismiss Professor Pan’s quest for useful lessons for China in
the successes of East Asian polities.

Pan Wei invites Chinese leaders to end corruption with what the Asian authoritar-
ian model takes to be the proven tools of a purportedly nondemocratic Japan (until
the ruling conservative party, the Liberal Democratic Party [LDP], lost power in 1993),
of a nondemocratic Singapore, and of a nondemocratic Hong Kong. One should ap-
plaud Professor Pan’s rethinking of comparative politics so that political knowledge
is not defined in a way that privileges and idealizes “the West” as the only model of
successful modernity. Too often in comparative politics, analysts focus on the politi-
cal systems of Germany, France, Britain, and the United States, and contrast a good
West with a bad rest of the world, an authoritarian other—the egregious ploy of promi-
nent scholars such as Samuel Huntington who will not probe the experience of the 1.5
billion citizens in democratic Asia for lessons about democracy.

Asia actually is most of the human race. It is inconceivable that its politics are not
creative, rich, and diverse. It is inconceivable that the institutional innovations of
Asia’s great historic civilizations not be worthy of study and emulation. In fact, the
civil service exam, a glorious Chinese invention, a central factor in Professor Pan’s
analysis, did, of course, greatly impress Voltaire and most French philosophers of the
eighteenth century. That borrowed Chinese innovation was central to America’s late-
nineteenth- and early-twentieth-century movement to limit corruption and replace it
with good government. In rejecting “Asian developmental despotism,” the example
of Suharto’s failed kleptocracy led many American analysts myopically to conclude
that there was nothing to learn from Asian governance, that it was all merely crony
capitalism. Pan is an excellent corrective to that error.
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Pan Wei has studied European history and political theory. He is right that in many
empires where a divine monarch’s legitimacy was absolute and unchallengeable, much
political space could, at times, be provided for religious minorities, for markets and
money earning, for physical movement, and for a rich, autonomous cultural life. Au-
thoritarian rule need not annihilate all liberties. There was more liberty in some an-
cient empires than in many modern chauvinistic and intolerant despotisms.

Yet, one should not idealize ancient despotism. Pan implies that authoritarian lib-
erty automatically guaranteed ethnic harmony. The Chinese empire actually slaugh-
tered millions of Muslims in the nineteenth century. Previously, Manchus slaughtered
Han. The eighteenth-century Qing Dynasty murdered Zunghar Mongols. Pan’s claim
that premodern China lacked ethnic strife is simply not true.

Whatever yesterday’s monarchical complexities, is it true that today is quite different
—that modern China can emulate the good of ancient empires? Ancient liberty in
premodern empires actually is structurally and ideologically a world apart from the
institutional basis of liberty in a modern nation-state. Ruling groups in China, Pan
informs us, lack legitimacy of the ancient type. Yet it is that unchallengeable legiti-
macy from sacral rulership which permitted authoritarian monarchies to allow some
space for liberty without having to fear for their own survival.

In contrast, rulers in Beijing, entering the twenty-first century, lacking such legiti-
macy or confidence, cruelly try to nip all opposition in the bud. Indeed, Professor Pan
informs us that China’s Communist Party rulers would not tolerate organized repre-
sentation for China’s diverse and ever more important regional cleavages. Leaving no
safety valve, the repression that ensues in today’s politically unreformed China could
be a pressure cooker for an eventual explosion of intensifying tensions. Here is yet
another reason to prefer democracy—the importance of stability.

As with ancient empires, Professor Pan claims, liberties happily thrive in modern
postwar Asia in numerous nondemocratic societies. He then examines governance in
Japan, Singapore, and Hong Kong, and finds something important in the shared po-
litical practice of these purportedly nondemocratic systems that should attract China’s
ruling despotic party to reform itself in order both to save the party and also to save
China.

Pan Wei is looking for nondemocratic institutional mechanisms that will check
corruption yet not directly challenge the ruling party with competitive party democ-
racy. It is difficult to wish his project ill since, living standards aside, life for the
Chinese people would be much better if they could enjoy the daily blessings of the
people of pre-1993 Japan or even of today’s Singapore or Hong Kong. So is Pan right
that in Japan, Singapore, and Hong Kong a better life is the result of Confucian non-
democratic lawfulness?

Actually, Japan is a democracy. It has been democratic since the end of World War
II, not merely since the fall of the dominant party, the LDP, in 1993, as Pan claims.
From Sweden to Israel, there are many democracies with long-term, one-party hege-
mony. Japan’s Social Democratic Party already held Japan’s prime-ministership in
the late 1940s. Indeed, it was the left opposition that, at first, preserved Japan’s
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democracy. The massive, and at times violent, democratic struggles of Japan’s left, its
parties, unions, and citizenry prevented the emperor Hirohito, as well as the conser-
vative party’s as yet unreformed elements and reactionary parts of the old bureau-
cracy, from reversing Japan’s democratic breakthrough in the years after World War
II. This successful popular mobilization helped keep elites, especially Prime Minister
Kishi, from stealing the people’s democratic liberties. Japan’s democratic stability
was made possible by left-wing strength sufficient to prevent an amending of the
democratic constitution. This struggle culminated with the forced resignation in 1960
of Prime Minister Kishi, a former war criminal. He was the last threat to Japan’s
postwar democratic achievement.

If Chinese are serious about opposing Japan’s remilitarization, they should be cel-
ebrating the achievement of Japanese democracy since 1945, which defeated the
revanchist forces of the old order that Pan wrongheadedly celebrates in praising a
purportedly nondemocratic Japan. It is a nontrivial lesson that a robust democracy
can defeat the challenge of chauvinistic militarism. This is so not only in Japan. Since
these dangerous forces have been on the rise in China, democracy would be a practi-
cal way to grapple with China’s most pressing problems. It would help institutional-
ize a region of peace, prosperity, and tolerant pluralism.

All quantitative studies comparing how democratic and authoritarian regimes sur-
vive in bad economic times establish that democracies are far more stable, while
authoritarian regimes are far more likely to decay into chaos. If the top priority of
China’s rulers really were stability through the difficult times ahead of remaining
economic reforms, they then would already be working assiduously to democratize
China. Pan’s insistence that democracy brings chaos may appeal to uninformed popular
prejudice in China, but it disregards all the solid research that incontrovertibly estab-
lishes as fact the superiority of a democratic system for preserving an enduring social
stability, especially in times of great economic pain.

Yet Pan is surely correct that most leaders and politically conscious people in
China believe that democracy brings chaos. This Chinese illusion may be hastening
the decay of the system. Chinese remain Ah Q’s in embracing what actually threatens
their survival. Objectively, the top priority of rulers in China is not stability but rather
the survival of their privileged positions through a system that, Pan informs us, pro-
duces China’s debilitating corruption.

Whatever one should learn from Japanese institutional practice, it cannot be be-
cause Japan embodies uniquely peculiar Asian ways that contrast with allegedly irrel-
evant, so-called “Western” institutions. Japan’s administrative centralized state, Pan’s
unique Asian model for Chinese emulation, is, overall, very similar to France’s.1 It
has no peculiarly decisive Asian flavor in its institutional arrangements. It also has
little in common with nondemocratic Hong Kong or with Singapore. Japan’s Meiji-
era constitutionalism, Taisho-era party governance, and postwar democratic practices
all were premised on Japan’s learning from and borrowing non-Asian institutional
practices, especially from Germany (e.g., voc-tech education), Britain (postal savings
banks), and America (post–World War II Ministry of International Trade and Indus-



96 CHAPTER  5

try). The reason why Japan’s conservative party, the LDP, like Italy’s Christian Demo-
crats after World War II, would long remain the dominant party of governance was
because conservative factions united while the left remained split and weakened by
internecine strife. Japan’s persistent, conservative, single-party predominance is readily
explained without resort to fictions about unique Asian ways. Misleadingly, Pan treats
very different regimes—democratic Japan and nondemocracies in Asia—as similar,
and then ignores democratic Japan’s real similarities with democratic France and
Italy, something that cannot be explained in culturalist terms.

Still, Professor Pan is importantly right that the central bureaucracies in Japan
have exercised great weight in the political system. But are they a model of good
government? Corruption in Japan’s powerful Ministry of Finance is notorious. I have
heard Japanese wax eloquent about how even corrupt Italy did better in dealing with
its corrupt political system than did Japan. How, then, can Japan serve as a model for
ending corruption in China?

In addition, Japan’s decade-plus inability, starting in 1991, to make the tough de-
cisions needed to get its economy moving again is also no model for a China still in
need of difficult decisions on behalf of economic reform. Without an ability to throw
the “ins” out, without an alternative party with a different agenda that could a serious
challenge for national power, Japan stagnated, albeit at just about the world’s highest
level of per capita income.

Since Japan’s post–World War II democratic political system clearly is no solution
for China’s corruption, then Hong Kong’s political system should have even less ap-
peal to China’s ruling-party elite. There is no dominant party in Hong Kong for China’s
Communist Party to copy. The major party in Hong Kong has been an opposition
party working for democracy. Hong Kong’s administrative authoritarianism there-
fore offers no way out for China’s ruling Communist Party, whose top priority is a
means to preserve its own institutional power and privileges. While it is true that the
pro-government party in Hong Kong is gaining strength, so is corruption.

That leaves Singapore. Can its experience be emulated by China? Singapore is a
mere wisp of a city-state. Also, in contrast to China, Singapore never suffered the
pains of an economically irrational command economy or a Leninist party dictator-
ship. It had no corrupt institutions similar to China’s to clean up. It therefore is hard to
imagine that China has much to learn from this extraordinarily different Singapore.
Yet, I in no way reject Pan Wei’s basic argument that, although China cannot copy
Singapore’s institutional arrangements, perhaps, in some unique way, given the nar-
rowly constrained political possibilities in China in the short run, trying to move in
Singapore’s direction would be wonderful for most Chinese people.

However, as with liberal divine monarchical empires, the legitimacy of Singapore’s
government cannot easily be transferred to China. Singapore, often described as a
Chinese pea in a Muslim sea, began life in 1965 as a democracy. Its predominantly
Chinese cultural population was expelled from the Republic of Malaya to guarantee
that Muslims, not Confucians or Buddhists, would rule the new Malaysia. Singapore
had to survive, in the era of Communist Vietnam’s successful war, worried about
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militarily active, much more populous Muslim neighbors, and worried about home-
grown Communist subversives in Singapore. In a fragile, new, and threatened
Singapore, the new nation’s leader, Lee Kuan Yew, could move in a popular
authoritarianism direction, not wishing to upset authoritarian Indonesia or Malaysia,
because the city-state’s citizens shared Lee’s trepidations about their threatening in-
ternational environment. China, in contrast, is a strong, secure, and rising power. No
one is going to invade China or challenge its sovereign existence. Fears to the con-
trary are worrisome paranoid fantasies.

What will happen to Singapore’s political system now that its environment has
changed? Communism is no longer a threat. Also, the fledgling democracy of over
200 million people in neighboring Indonesia, the regional giant, could stabilize and
institutionalize a democracy. In such a changed environment, it is not unlikely, some
analysts find, especially after Singapore’s prestigious founding leader, Lee Kuan Yew,
is no longer among the living, it distinctly possible that Singapore too will democra-
tize.2 Even Lee himself has expressed doubts about the future of his system. As with
the democracies of Japan, Taiwan, and South Korea, all of which Lee once mislead-
ingly treated as stable instances of an authoritarian development state model, Singapore
too could democratize. Stable Asian developmental despotism is therefore a theoreti-
cal chimera. Except for China, most of the people of Asia, from the Korean peninsula
to the Indian subcontinent, enjoy the blessings of democracy.

Yet Pan is surely right that, with the exception of democratic Denmark and a few
other democratic nations, Singapore is uniquely noncorrupt (although political insid-
ers do unusually well economically). It surely is worth inquiring why. Similarly, Pan
is also correct that Hong Kong did an excellent job of reining in its earlier corruption.
Most importantly, Pan is right again that this controlling of corruption is a major
political achievement and that the Chinese government is threatened by an inability
to greatly reduce corruption. Pan is a reliable guide to key features of the Chinese and
other Asian polities.

Since Pan is well-read in American political science, as shown by his incisive
distinction between liberty and democracy, why does he not then build on solid politi-
cal science literature that explores how a once venal France eventually limited its
corruption in comparison, say, to similar successes in Asia, or at different times, in
Britain and the United States, each of which once was famously—or infamously—
corrupt? The sad answer is that no such solid political science literature exists. There
is no insightful study comparing successes in constraining corruption in Singapore,
Hong Kong, South Korea, Britain, France, and America.

Pan Wei’s sharp questions, which subvert Eurocentrism, can offer an agenda for
important future research in comparative politics. I am completely at one with him in
deriding the parochialness of too much of “Western” political science in not looking
more to the rich political reality of successful Asian nations seen in true comparative
perspective.

Pan is importantly right yet again that “Taiwanese democracy is not based on eco-
nomic cleavages.” He is right that, in general, Asian democratization contrasts with
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Western Europe in not having a competitive party system pitting one left party based
on labor against a right party based on big business. The cleavages of late-twentieth-
century democratizations in Asia seem to have little in common with the cleavages of
late-nineteenth-century and later attempts in Europe to democratize. I have seen this
point made earlier by political scientists in democratic Korea. Their conclusion is that
the lack of such sharp and destabilizing cleavages in Asia is a major reason why, in
contrast to, say, France, Italy, Spain, and Germany in Europe, democratic breakthroughs
in Asia have been easier to institutionalize with great stability. Democratization in
Asia does not produce chaos. That is, in direct contrast to Pan’s anxieties, a stable
transition to democracy may be easier in an Asian context. Pan’s claim that a demo-
cratic China “would require a bottom-up rebellion” is a case of inventing terrifying
dragons to scare people. Surely revolution from below was not the path to democracy
in South Korea or Taiwan. On this one issue of the stability of a democratic transition,
the truth seems far from the specter of chaos that is imagined by Professor Pan.

A more general hypothesis that flows from Pan’s insights is that it is dangerously
misleading to premise a comparative politics on the very special early modern West-
ern European experience. Struggles for democracy in the nineteenth century focused
on who could vote, with old elites excluding workers for as long as possible. Labor
and socialist parties won their backers among workers by struggling to include them
in the political nation. After World War II, however, everyone assumed that all adult
nationals should be voting citizens. The left–right split is therefore very differently
constituted after World War II, and not only in Asia. Europe’s party politics of class
conflict may have little resonance in an Asia democratizing in a very different era.

Sympathizing with Pan’s rejection of West Europe’s historically peculiar com-
parative politics as a generalizeable norm, I hoped for in-depth analysis from him on
Asian democracies—Japan, India, Mongolia, South Korea, the Philippines, Thailand,
and Taiwan. They, each and all, produce great scholarly literatures. If Pan were better
acquainted with democratic South Korea, he would never claim that Chinese are
uniquely fixated on exam-taking. In fact, the commitment, the mania, of democratic
Koreans to exams is so strong as to make Chinese in comparison look like small time
players. The wealth invested in preparatory courses for the SAT and LSAT exams in
America suggest that China is far from unique.

So why isn’t South Korea a model for Professor Pan or Chinese leaders? South
Korea, after all, is the one and only instance from 1965 to 1988 of an Asian dictator-
ship creating a professional civil service and reining in corruption as part of state-
leveraged industrialization. The Park Chung Hee military dictatorship in the 1960s
greatly reduced Korea’s political corruption, which had been rife in the era of the
patriotic tyrant Syngman Rhee. But to students, union members, and religious groups,
Korea’s arbitrary and unaccountable authoritarian system became unacceptable. Per-
haps one reason Korea is not attractive to the Communist Party leaders of China is
that Korea is democratic and that Korean democrats, after coming to power in 1988,
put the leaders of the previous brutal military despotism on trial. The dictators were
found guilty and sentenced to prison.
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That experience is not something Chinese dictators wish to emulate. Chinese dic-
tators intensified a political crackdown on pro-democracy forces when the kleptocratic
Suharto regime fell in Indonesia and efforts began in Indonesia’s fledgling democ-
racy to bring the deposed despot Suharto to trial for corruption. China’s leaders and
their families, who chose, after the Soviet systems of Eastern and Central Europe
democratized, to present China as similar to other supposedly successful Asian devel-
opmental dictatorships, the largest of which was Indonesia, know how similar corrupt
China is to Suharto-era Indonesia. Pan is an excellent guide to the sensitivity and
sharpness of the legitimation crisis in China, which turns Indonesia or South Korea or
Russia from a positive to a negative model when the authoritarian system falls and
corrupt or hated leaders are prosecuted or toppled.

Another reason democratic Korea may not be attractive to China’s corrupt dicta-
torship is that the Korean government has been trying to reduce the power of the
nation’s gargantuan economic conglomerates, the chaebol, while the Chinese regime
has long refused to abandon control of their money-losing state-owned enterprises,
which serve as power networks and milch cows for China’s greedy ruling-party net-
works. The most brutal corruption occurs at local levels in China, where officials rip
off property, tax money, and semi-privatized enterprises. Still, given the commitment
of China’s leaders to making China a world leader in information technology, and
given the fate of foreign CCP friends, from Ceausescu to Milosovic, Beijing may yet
look for models in nations really facing up to the imperatives of the new economy.

If Asian nations like South Korea and Indonesia have lost their attractiveness to
rulers in Beijing, where should one look for models and ways to solve China’s
problems? I think Pan Wei not unwise in not taking Western European politics as a
unique standard and looking instead, indeed first, for relevant comparative experi-
ences in Asia.

India and Russia: Distorting Mirror Images

Surely it is by putting China in comparative perspective with great powers with simi-
lar problems, nations such as India and Russia, rather than by looking to minuscule,
market-oriented Singapore and Hong Kong, which, in contrast to China, have no
large, impoverished countryside, that one will get a more realistic perspective on
Chinese possibilities in dealing with corruption and other problems inherited from a
Leninist command economy. India and Russia are large and populous neighbors try-
ing to grapple with and reform, as China, the persistent evils of irrational command-
economy institutions. Yet Pan dismisses both India (alleging that ethnic strife results
from democracy) and Russia (alleging that chaos results from democracy), instead
fixating on Singapore and Hong Kong, which never had a Leninist command economy.
In contrast, India, which began economic reform in 1991 and which still has a lot of
reforming to do, is, like China, dealing with the detritus of a failed command economy.
Already India’s information technology (IT) sector greatly outperforms China’s, a
significant matter since China has moved from a 1978 policy of modernization to a
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postmodern project entering the twenty-first century where IT and biotechnology are
top priorities. It seems a bit premature to be certain that China is a success and India
a failure in these crucial sectors.3 In fact, China has sent teams to learn from India’s
IT success, although India’s world-class achievements with generic drugs also merit
close attention.

China’s IT development seems hampered by a lack of political freedom, by great
Beijing government fear that IT just might be put to anti-regime uses. Arrests have
already occurred. Restrictions multiply. Since the liberties Pan seeks do not include
such political freedoms, it is not obvious that his solution removes this undemocratic
political obstacle to China’s better economic future. It is worth asking which economy
has a better future when, already at the turn into the twenty-first century, India grew at
just about the same rate as China with only a fraction of the foreign investment and
with reform having hardly scratched the surface. The corrupt waste of the Chinese
economy that Pan inveighs against is indeed a disaster for the Chinese people. He is
an excellent guide to key issues.

This is not to gainsay China’s economic prospects. In another new economy sec-
tor, biotechnology, India seems somewhat hampered by its political culture. As in
America, environmental and religious fundamentalists limit biogenetic development
in India. Not so in China, which is already making large advances in genetically
modified crops that can feed China’s large population on far less land while using far
less water or pesticides. Anti-scientific religious fundamentalism does not hamper
Chinese growth.

As with India, Pan’s comments on Russia also seem strange. There seems to be a
hidden message, a narrow nationalism obscured by liberal words. Pan contrasts Rus-
sian chaos with Chinese order. Yet, in fact, disorder, criminality, and gangs are spreading
in China too. In both countries, the government was at first only able to garner about
13 percent of gross domestic product (GNP) in tax revenues, one-third or one-fourth
of what advanced economies manage, although Beijing is doing much better more
recently in taking a bigger share of revenue from the regions.

In both Russia and China, during economic reform, members of the nomenklatura
in the party-state apparatus grabbed state-owned enterprises for themselves. But
the CCP has grabbed this wealth down to the most local levels, making China far
more unequal than a very unequal Russia. China, like Russia, still does not have a
prestigious, professional, technically competent civil service. It is even possible
that, as an overcentralized China fights the consequences of regional decentraliza-
tion and local autonomy, it will falter in its economic rise, whereas a Russia that is
now more a nation than an empire, the former prisonhouse of nationalities having
been liberated, will get through its difficulties better than China. It is far too soon to
claim that China is a success and Russia or India a failure. That Chinese nationalis-
tic perspective misleads.

Yet Pan is right that Chinese tend to agree that Russia is a failure. They also agree
on why. They readily regurgitate early 1990s party propaganda. Russia, in this Chi-
nese perspective, reformed too quickly (big bang, shock therapy), while China, cor-
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rectly, moved gradually. Russia wrongly began with political reform, while China
wisely began with economic reform. And Russia’s sequence of reform was wrong.
Russia began with property reform, privatizing state-owned enterprises, while China
supposedly rightly began with rural reform.

Despite the Chinese consensus, in fact, popular Chinese perceptions about Russia
are wrong. This is dangerous because it gives way to misleading lessons for China,
especially not seeing the reasons for the democratic opening in Russia. When Deng
Xiaoping began reform in 1978, the Soviet Union still stagnated and declined under
Brezhnev’s corrupt rule. Gorbachev came to power only in 1985, a time when China
had already decollectivized agriculture and begun to open to foreign investment.
Gorbachev wasted time with nostrums, believing in discipline as a solution, hoping
that a campaign to end vodka consumption could save the economy. When Gorbachev
finally attempted serious economic reform in 1988, China was already a decade into
its reform project, uniquely benefiting from contingent factors such as the 1985 Plaza
Accords, which made low-end Asian products from Japan, Taiwan, Hong Kong, and
other places too expensive to export to America, leading to huge investments in low-
wage China. In contrast to Beijing’s official story, in fact, Russia was slow. It was
China that was fast.4

China’s success also depended on contingent factors. When the USSR’s entrenched
apparatus, made fat and happy by stagnant Brezhnev-era corruption, successfully
resisted Gorbachev’s economic reforms from 1988 to 1991, he was forced to shake
up the political system in order to make a little space for economic reform. In con-
trast, the Chinese Communist Party had recently suffered greatly in Mao’s Cultural
Revolution. While Brezhnev’s greedy CP became ever more entrenched and opposed
to economic reforms that threatened its perks, much of China’s CP uniquely wel-
comed reform. Different historical experiences made it most difficult for Russia to
follow the path that China took. It was not a matter of policy wisdom, but of historical
path dependency.

In like manner, Russia could not return land to peasants because the Soviet Union,
since launching war communism in 1918, had declared war on the peasantry and,
over two generations, had destroyed the Russian peasantry. In contrast, China only
collectized agriculture in 1955–56 and began decollectiziation already in 1978–79.
In China, when reform began, the original generation of peasants was still alive and
knew how to make money with market opportunities. All of this was literally impos-
sible in Russia. Much of long-devastated rural Russia still remains unreformed.

Russia implemented economic reform in 1993, only after Yeltsin was consolidat-
ing his power. At that late moment, uniquely confronted by hyperinflation and gov-
ernment bankruptcy, Yeltsin began to privatize state-owned enterprises, thereby
entrenching a somewhat criminal oligarchy. Contrary to the official Chinese view
where Yeltsin’s error was to act on political reform first, in fact, he prevented free and
fair elections even while freeing up the media and allowing new political parties. He
entrenched his power to stop opponents of his painful reforms from taking power.
Yeltsin erred because he did not see that “the first order of business should have been
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democratic restructuring of the state so as to create structures of democratic power.”5

By achieving a democratic consensus on how to share the pain of economic reform,
stable progress becomes possible. Russia’s small democratic opening may now be
closing.

Not only is it untrue that Russia went too fast or wrongly put political reform first,
as the misleading, self-congratulatory Chinese consensus has it, but there is also nothing
wonderful in Chinese sequencing. MIT Sloan School professor Huang Yasheng has
found that it is best to begin economic reform with the financial sector. This decreases
a need for foreign investment and increases funds available for successful private
firms, which maximize employment. Instead, Chinese banks waste their money sub-
sidizing money-losing, unprofitable state-owned enterprise dinosaurs and force China’s
entrepreneurs to look elsewhere for capital. Analysts worry that when the Chinese
business cycle turns down, as some day it must, a dependency on foreign capital,
investments, firms, and markets could ignite a chauvinistic explosion in China that
would threaten the completion of China’s reform project. A hint of such nativistic
passions was revealed in the 1999 trashing of American businesses after the Chinese
embassy in Belgrade was bombed by a plane from the United States, and again in
China’s 2005 Japan-bashing.

Clearly, it is premature to dub China’s reform a success. Reform out of Leninist
trammels is a painfully long process. It is difficult to escape command economy irra-
tionalities. So why do Chinese agree that Russia has failed when only five years after
serious reform began in 1993 in Russia, the Russian economy began growing at a
healthy rate? Just as China benefited in 1985 by how the Plaza Accords raised the
price of other Asian currencies and brought investment into China, Russia benefited
from a spike in petroleum prices. What matters is that both seized a good opportunity.

But when people in China judge Russia, they ignore the complex facts about Russia’s
economic reforms and look mainly at Chinese great-power aspirations. In that regard,
Chinese say they do not want to end up like Russia. Chinese feel the Russian outcome
is a failure. They see that failure in the numerous Russian prostitutes in China. Yet
China too is rife with Chinese prostitutes. Misleading feelings aside, what specifi-
cally is it that Chinese fear for themselves that sadly they find in Russia since, in fact,
it is much too early to conclude that Russia failed or that China succeeded?

The Russian flaw is not the bloody war in Chechneya. Beijing admires and sup-
ports that effort and would like to take the autonomous island of a democratic Taiwan
as Russia incorporates Chechneya. The passionate issue in Chinese politics is na-
tional greatness. To Chinese, Russia seems a failure as a superpower. Russia seems in
free fall from its prior military superpower status, the antithesis of the ambitions of a
great-power China seeking predominance in Asia.

Han Chinese want to take multiethnic Taiwan and hold onto Buddhist Tibet and
Muslim Xinjiang. They do not celebrate the liberation of Eastern Europe or the inde-
pendence of Latvia, Lithuania, Estonia, and the previously subordinated nations in-
corporated by the czars to suffer in Russia’s “prisonhouse of nationalities.” While the
deceased despot Mao Zedong thought such ethnic-nationalist liberations from Russia’s
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czarist type imperialism would be a human triumph, today’s Chinese chauvinists do
not. Communist China intends to maintain and enhance the empire it inherited from
the militarily expansionist Qing-era gunpowder empire.6 Russia’s imperialist decline
makes Russia seem, to superpatriotic Chinese, a failure, chaos. But Russia’s imperial
decline was not caused by some purported democratization of Russia that has not yet
happened.

Chinese feel that this is the moment for a large China, far and away the most
populous nation on the planet, to return to global greatness. A Russia of weakness is
no model to Chinese. A Russia with a humiliated military is not a model for patriotic
Chinese. While Russia is played up by Chinese chauvinists looking for a strategic
partner to join with to challenge the United States, many Chinese liberals, promoters
of markets, limited government, and societal liberties, tend not to want their govern-
ment to waste the nation’s wealth, as Brezhnev did in the USSR, in an unwinnable
arms race with the United States. Given the Brezhnev-like corruption pervading China,
Beijing, by abjuring political reform, actually may be taking a debilitating Russian
path, entrenching selfish interests similar to prereform Russia.

In short, China’s portrayal of Russia as a failure has almost nothing to do with the
real Russia’s economic path or its painful closing of a democratic opening and almost
everything to do with Chinese beliefs that Chinese greatness requires the military
power to stand up strongly in Asia. Actually, an ever more powerful China, whose
willingness to use weapons worries its neighbors,7 falsely portrays itself to itself as a
potential victim of invented international slights and foreign threats, a potential de-
clining nation like Russia, unless it takes as a priority making itself militarily strong
and assertive.

Nationalism: Seduction and Self-Destruction

So where does Pan Wei stand on the issue of China’s imperial chauvinism? Although
he has no section of his essay devoted to nationalism, the present superpatriotic atmo-
sphere in China can not help but infect virtually all Chinese. They tend to seek to
prove themselves more patriotic than their rulers. This produces a dangerously ex-
pansive chauvinism. That nationalism pervades Professor Pan’s paper and is worth
exploring. Pan denigrates and caricatures so-called Western democracy, equating it
with genocidal acts in ancient Athens and the rise of Hitler’s Nazis. This is just plain
absurd. Chauvinism blinds.

Next, Pan equates alien “Western” democracy with “political agitation, money
politics and personal slander.” In contrast, Chinese civilization is claimed to have a
core of fairness that allegedly contrasts with the unfairness of majoritarianism. Even-
handedly, Pan also dismisses China’s party dictatorship as alien, an “imitation of
Russian communism.” Consequently, Pan appears to offer a solution of supposedly
politically neutral universal justice premised on alleged virtues of inherited Chinese
civilizational ethics. His message: stay Chinese and all will be well.

Pan Wei’s solution of returning to alleged historic virtues, of ending corruption by
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“strictly enforcing laws” (which sounds a bit like Gorbachev’s failed reform of “dis-
cipline”) implemented by a merit civil service, presumes an apolitical Chinese unique-
ness. It is a solution, however, that can appeal to Chinese chauvinists even though it
solves nothing. That is, it ignores the real world of politics and economics, such as
what kind of state leveraging will best aid China’s IT sector or how to handle the
burden on reformed regions of subsidizing the nonreformed.

Pan also is never clear as to why people in the apparatus who live high on the hog
and have obligations to kin, allies, patrons, and clients will welcome his solution, which
denies them all the advantages that they hold dear. He argues that, given his solution,
political leaders become irrelevant, as supposedly was the case in postwar Japan.

Such a portrayal of democratic Japan is wrong. Yoshida Shigeru’s postwar premier-
ship was crucial to Japan’s democratic success in economic growth. Maintaining that
path required removing Premier Kishi, the war criminal, in 1960. And Kishi’s succes-
sor, Premier Ikeda, was crucial in his leadership away from the old divisions of Japa-
nese society and toward a stable, mass-middle democracy. Pan’s political prescription
forgets the centrality of politics. There is no solution to China’s complex contempo-
rary problems in revitalizing ancient practices. This neoconservatism is mixed, as is
explained below, with the old leftism of the so-called New Left.

Thinking within the categories of traditional Communist Party nationalism, Pan
asks why China lost the Opium War, why 400 million Chinese could be defeated by a
few thousand British with a handful of ships from halfway around the world. A useful
answer was given by post-Mao reform leader Deng Xiaoping. Since the Ming Dy-
nasty, China had closed itself off from the advanced science and technology of the
world such that by 1840 China’s military, for a millennium a world leader, could not
match Britain’s.

But Pan’s answer is that the Qing Dynasty lost the Opium War and then was toppled
“because it failed to mobilize farmers to effectively resist . . . imperialism.” Pan’s
stress on mass mobilization and fighting imperialism, even as Chinese standards of
living rise from integration with the world market, has a Mao-era ring to it. This is
part of what makes Pan seem to some Chinese a New Left thinker, someone who sees
the West and democracy as evil and locates all solutions in a combination of Mao-era
ways plus traditional Chinese virtues. Chinese see this as a combination of populism
and traditionalism, a virtual red–brown alliance.

In addition, this neoconservative nationalism misses a key point about the Manchu
invaders who conquered China in the seventeenth century, slaughtering thousands of
times more people than ancient Athens ever did. The aggressive Manchus, who estab-
lished the Qing Dynasty in China, were actually builders of one of the most success-
ful imperialist empires in the history of the human race. They used their military
might and diplomatic wiles to double the size of the territory ruled by the prior,
Sinicized Ming Dynasty, incorporating Taiwan, Tibet, Mongolia, Xinjiang, the north-
eastern region that was the base of the Manchus, and regions to the southwest.8 To
portray the successfully imperialist Qing as merely weak in resisting nineteenth-century
British imperialism misses how much the tensions in Chinese politics today, both
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domestic and foreign, stem from a Han nationalist attempt to digest everything the
expansively imperialist Qing swallowed, from Taiwan to Xinjiang to Tibet. Such ex-
pansive nationalism is presuppositional to Chinese patriotism. Pan accurately reflects
what most Chinese feel.

Pan’s entire perspective makes almost invisible the superpatriotic passion that per-
meates China and worries China’s neighbors. This expansive chauvinism is virtually
invisible in both Pan’s chapter and in China’s patriotic imagining of a glorious Chi-
nese future contrasted with a present in which others supposedly threaten China.
Russia is seen as chaos and a failure because it surrendered a multicentury imperial
expansion which most Chinese heirs of Manchu imperialism have absolutely no in-
tention of abandoning. Indeed, for Chinese patriots, it is virtually inconceivable. They
are the unquestioning, proud heirs of Qing Dynasty expansionism.

Taiwan: A Democratic Imperative

Pan Wei discusses Taiwan mainly to claim that democracy is unsuitable to China. If
democracy is a disaster among Chinese elsewhere, he contends, how can democracy
be good for Chinese in China? Pan argues that brutal factionalism among China’s
émigré dissidents reveals their true essence. It is sadly true that exile politics breeds
mistrust and backstabbing in virtually all exile communities, not just the Chinese one.
It is also true that authoritarian China’s intellectual scene today is so pervaded by
nasty, factionalized back-stabbing ambitions that, in contrast, the democratic exile
community almost seems a model of harmony.

Given that disorder and crime are already spreading in China because of a decay-
ing and politically unreformed Chinese authoritarianism, a chaos that most Chinese
already worrisomely see intensifying over the horizon, it seems a bit disingenuous for
Pan Wei to claim that, uniquely, “a real democracy may create social chaos.” Pan
perversely argues that democratic “liberty . . . means people . . . do what they want to
do.” He forgets that democracy is, to cite the catch phrases of democratic theorists,
“coexistence in diversity,” “ordered liberty,” “majority rule with minority rights.”
Democracy is a stable proceduralism.

For Pan, however, if not for a uniquely strong European inheritance of lawfulness,
democracy would bring chaos, political agitations, money politics, and personal slan-
ders in the West, too.9 Consequently, Chinese prefer universal justice. Pan’s descrip-
tion of democratic politics, a description that has no place for things such as the rise
of the social welfare state or religious tolerance or communalist coalitions, is, to say
the least, not balanced.

It also seems odd that Pan treats the rich debates of traditional Chinese in diverse
schools—of which Confucianism was but one—as some singular, harmonious, agreed-
upon “universal justice.” In reality, Confucianism’s heritage includes a complex and
ever-changing philosophy that spawned at least as many rich divisions as the entire
European intellectual tradition. Yet in his claim, Pan Wei undermines his argument
for liberties, which means tolerance of pluralities in a world where people with in-
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commensurable ultimate life ends—Tibetan Buddhists, Uighur Muslims, Hakka Chris-
tians, and perhaps one day, multiethnic Taiwanese—might live in civil peace.

Imagining a singular universal justice as embodied in Chinese culture again hides
the nasty real world of Chinese politics. Pan’s glorification of Chinese civilization as
“nonreligious and pragmatic” omits the frenzied Boxers, Mao’s Cultural Revolution
madness, and today’s chauvinistic zealotry. In reality, all cultures contain all human
possibilities, from the best to the worst. That is why, everywhere, democracy helps
check arbitrary power and civilize conflict, facilitating a logic of broad, inclusive
coalition building.

Imagining some unspecified universal fairness as a criterion for political action in
China, Pan Wei also gets village elections all wrong. He writes, “It is common sense in
rural China that villagers often do not respect the authority of the elected leader, for the
majority principle is ‘unfair.’” Actually, majoritarianism is not the essence of democracy—
no person or crucial decision is chosen in the U.S. federal government by a simple
majority, not one. More importantly, the problem with village elections in China is not
majoritarianism. There is an ongoing struggle between villagers hoping to use elections
to rid themselves of useless and corrupt rulers, and the local CP despots are trying to
hold onto unaccountable power. While I wish the villagers well, it is the party bosses
who are winning. They are further entrenching massive corruption, as in the USSR
during the Brezhnev era. Merely focusing on China’s economic rise hides the pains of
brutish political stagnation. Pan would do more to help long-suffering Chinese villagers
by promoting villager self-government (cun min zizhi) rather than denigrating it.

The alleged failure of democracy in China is Pan’s trump card in supposedly prov-
ing that democracy will not work for Chinese. Again, Pan is a good guide to political
sentiments in China. Many Chinese do indeed believe that the democratic struggle of
1989 is dead-end ancient history and not a tragic, lost opportunity. They feel that
post-1989 economic growth proves that the 1989 democracy movement was irrel-
evant to China’s real problems. Yet Pan’s comparative politics is not persuasive. De-
mocracy actually flourishes on the island of Taiwan, which Chinese in the PRC see as
a Chinese cultural location. And democracy was incipient in Chinese Hong Kong
until Beijing reversed that democratic progress.

Pan’s portrayal of politics in the Republic of China, which fled to the island of
Taiwan to escape Mao’s red armies in the late 1940s, does not capture Taiwanese
reality. Pan claims that “Taiwan’s electoral politics, underwritten by illegal money,
organized crime, and widespread corruption, has little appeal” for people on the other
side of the Taiwan Strait in the People’s Republic of China. Whereas the Democratic
Progressive Party’s Chen Shui-bian actually won the presidency in Taiwan in 2000 on
a platform of cleaning up corruption, Pan argues that democracy intensifies corrup-
tion. Comparative politics data show that, while corruption can indeed flourish in a
democratic polity, democracy’s liberties make it far more likely that corruption will
be constrained than is the case with arbitrary tyrannies whose power-holders cannot
be held accountable for their misdeeds. It would be great progress if corruption in
China were reduced to the level of Taiwan. And it is not good in Taiwan.
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Yet the nub of Pan’s argument against democracy is his claim that democracy
would bring chaos for China and power for the United States. He argues that “provin-
cial origin was the key political cleavage” in Taiwan and that Taiwan’s democracy is
premised on native Taiwanese and not the mainlanders who arrived in Taiwan after
losing to Mao’s armies in the 1940s. Democracy in Taiwan, Pan contends, is actually
an independence movement, a splittist effort.

In contrast, traditional China is said to be without ethnic cleavages, a claim, as
shown earlier in discussions of Muslims, Tibetans, Uighurs, and Manchus, that is
palpably not so. For Pan, democracy is both alien to Chinese culture and the enemy of
Chinese national unity. This is an appealing argument to many Chinese confronted by
both overcentralization and growing localism. But this play to real anxieties ignores
all the ways that good democratic political crafting (e.g., federalism and religious
freedom) best accommodates diverse communities and maintains a strong, united
nation. The alternative to political reform for China is endless corruption combined
with authoritarian repression.

Finally, for Pan, Taiwanese democracy is simply unpalatable to patriotic Chinese:
“Corruption, underground criminal societies, separatism, and dependence on Ameri-
can strategic checks on China, further reduce its [Taiwan democracy’s] reputation in
China.” This mention of the nationalist feeling is probably central to Chinese chau-
vinist passions. Again, Pan is no doubt right about Chinese sentiments. Of course, as
with Finland and the Soviet Union, were the big entity, China, not to threaten the
smaller one, Taiwan, then no outside military aid need be sought by Taiwan. After all,
though, Beijing does threaten Taiwan.

Professor Pan’s description of Taiwanese politics misconstrues the experience of
the Taiwanese themselves. Taiwan is an island just south of Japan’s Okinawan is-
lands, just north of the Philippines and 100 miles distant from China’s southeast coast.
It is about as large as Massachusetts and Rhode Island combined, and more populous
than two-thirds of the member nations of the UN. Far from having “always” been
Chinese, as Beijing propaganda has it, a deep, sudden drop in the ocean floor between
Taiwan and the Asian continent, a barrier of dangerous roiling waters, called a “black
water gap” in Chinese, long kept settlers from continental Asia to Taiwan’s west to a
minimum. When Ming stalwarts fled to Taiwan, there may have been more Japanese
there than Chinese.

As Taiwanese tend to experience their democratization, the island was settled many
centuries ago by people of the Austronesian civilization from the south. Then, in the
late Ming, Chinese settlers crossed the Taiwan Strait. Tributary relations were still
maintained with Japan and the Ryukyu Islands by the Austronesians. The settlers on
Taiwan were conquered by the Dutch. The name Taiwan is a Chinese transliteration
of a Dutch corruption of an Austronesian place name. Then, in the seventeenth cen-
tury, the alien Manchu, who had cruelly conquered China, also took the western coastal
region of Taiwan. They were replaced by the Japanese at the end of the nineteenth
century, and then by Chiang Kaishek’s defeated Nationalist army after World War II.
The corrupt brutality of Chiang’s conquest led Taiwanese to begin to imagine them-
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selves as a long-suffering people, conquered by one group of nonislanders after an-
other, a people who could enjoy a decent life only by ruling themselves, thereby
ending a multicentury history of victimization by numerous invaders. That goal was
finally achieved after Taiwan began to democratize in 1988.

Taiwanese experience their glorious democratic autonomy as the happy negation
of 300 or so years of rule by a long series of conquerors. In fact, it is democracy that
has allowed the diverse ethnic communities of Taiwan to reconcile, live in peace with
each other, and forge ahead toward a common destiny. Professor Pan’s claims to the
contrary are far from the truth. This is not to gainsay the reality that in Taiwan, as
everywhere else on the planet, there are politicians who appeal to and mobilize mis-
trustful and hate-filled communalist identities.

Politics on Taiwan, Pan to the contrary not withstanding, does not pit a mainlander
Nationalist Party (KMT), that is, post–World War II arrivals, against a native Taiwan-
ese party (DPP), that is, pre-1945 arrivals. The recent arrivals are only about 13 per-
cent of the people. Yet the DPP has not been able to get more than 40 percent of the
vote for parliamentary seats. Since democratization, the 15 percent who were Hakka
and did not speak the major local language, Min-Nan, sometimes called Taiwanese,
tended to vote for the KMT. So did Austronesians. So did a little less than half of
Taiwanese speakers. Taiwan’s flourishing democracy incorporates all its people in a
common democratic quest which, contrary to Pan, palpably is not a matter of one
province of people against all others.

Beijing’s perception of Taiwanese politics, infused by Chinese superpatriotic pas-
sions and anxieties, has little to do with Taiwanese reality. In contrast, millions of
Taiwanese have visited China as tourists, relatives, investors, and traders. Taiwanese
understand China. But the government in Beijing does not want to understand a Tai-
wan seeking to continue a peaceful situation that will preserve the autonomy and
democracy Taiwanese have long struggled for, while enhancing mutually beneficial
economic ties with China. Instead, China’s Communist Party portrays Taiwan’s demo-
cratically elected presidents as troublemakers.

Chinese fantastically imagine this peaceful Taiwan as a threat to China. Yet it is
Chinese chauvinistic fantasies that endanger peace in the region. To superpatriotic
Chinese, Taiwan is felt to be a humiliation, a continuation of a divided China from the
age of colonialism, an era when Japan ruled Taiwan. In addition, an autonomous
Taiwan is imagined in China as an inspiration and instigation to separatists in Bud-
dhist Tibet and Muslim Xinjiang. Taiwan is seen as a threat to the rise of the Chinese
race, whatever that is, because of the Taiwanese embrace of a multiethnic, open iden-
tity, a self-conception that is not narrow Han nationalism, China’s surging, dangerous
national identity. In China, Taiwanese also pose a threat because of their appreciation
of Austronesian, Japanese, and American culture, as well as Chinese culture. Han
Chinese on the mainland of China hate internationally open Taiwanese multiculturalists
as blood polluters. Patriotic Chinese on the China mainland curse the weakness of
their government for not yet attacking Taiwan. The chauvinism that the Beijing gov-
ernment uses to legitimate itself threatens not only Taiwan but also everything China
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has won in the age of reform, as well as peace in the Asia-Pacific region. Pan does not
even mention the danger.

In short, an unstable, rising, and anxious China—a volatile political mixture that
rejects democratic legitimacy and promotes chauvinistic legitimation of a purist and
monist sort—has engendered a war-prone politics that threatens the peace, security,
and prosperity of the peoples on both sides of the Taiwan Strait and in the Asia-
Pacific region. The Chinese people, ignorant of Taiwan realities, are competing among
themselves in patriotic demagoguery. The Beijing regime, not wanting war, tries to
rein in a force unleashed by its superpatriotic opposition to democratic legitimation.
The contradictions of Chinese political dynamics include explosive elements.

Pan Wei’s analysis feeds these nasty passions in China, as he describes Taiwan as a
corrupt, splittist, American dependency. He offers not a word on how Taiwan’s eco-
nomic engagement with the PRC is beneficial to China. In general, Professor Pan has
little to say about how much the Chinese people have gained from an unbelievably rapid
economic rise which, whatever its flaws, requires the priority attention of the Chinese
government to the remaining reforms if the Chinese people are to continue to rise.

A democratic China would be far more attractive to Taiwanese, economically as
well as politically. Why should a prospering, democratic Taiwan wish to surrender its
hard-earned gains by becoming the subordinate part of a very centralized, relatively
poor, Beijing-run dictatorship? China’s threats alienate Taiwanese and strengthen a
separate Taiwanese identity. The joke in Taiwan during its 2000 presidential election
campaign was that the best way Beijing could have blocked the opposition DPP can-
didate Chen Shui-bian from victory would have been to come out strongly in his
favor. Of course, Beijing did the opposite, and did so with threatening language.

A lack of democracy in China even kept Beijing leaders optimistically misin-
formed about Taiwan’s presidential race. Advisors in Beijing dared not inform
China’s leaders that their favorites, the KMT candidate or a third-party mainlander
candidate, could easily lose. Similarly, in the 2001 Taiwan legislative elections,
Beijing embraced Taiwan’s New Party, which died for a lack of any popular sup-
port. China was unprepared for a DPP victory in 2001, and unprepared for a Chen
Shui-bian presidency in 2000 and 2004. Actually, President Chen has been concil-
iatory to Beijing in ways the KMT had never been. While momentarily continuing
the peace and increasing economic ties, Beijing propaganda barrages the Chinese
people with inflammatory lies about Chen’s presidency, making it seem that he is
insincere and provocative.

China is caught between a rock and a hard place. Introducing us to China’s conun-
drums on democracy, comparative Asian politics, and Taiwan is Professor Pan’s bril-
liance. Being silent about the chauvinist alternative, which his essay cannot help but
reinforce, obscures why democracy, which offers Chinese a promising opportunity to
grapple with its pervasive corruption, is the best solution. Democracy is a way to have
Chinese agree on how to share the pain of continuing reform both so that reform can
be successful and so that China can remain stable. Democracy is an imperative for
China, that is, if the people of China seek peace, prosperity, and stability.



110 CHAPTER  5

Conclusion: The Dangers Ahead

In general, Pan Wei’s chapter is an important reminder of how much is at stake for the
people of China, of the Asia-Pacific region, and of the world in China’s tortuous and
painful reform project and in U.S.–China relations. There is so much unfairness and
suffering concomitant to escaping the trammels of a Leninist command economy.
Passions in China are running high. Chauvinism intensifies. Chinese patriotism has
defeated Chinese forces of democracy and liberty ever since the late 1930s. It there-
fore would be naïve to believe that democracy can easily win in China. That sad truth
is the premise of Pan’s complex argument and his profound struggle with so many
crucial topics.

However, Pan is wrong that democracy would hurt China. But he could be right
that democracy is off the agenda for China in any short run. My belief, based on
conversations in China, however, is that there is a deep yearning among the Chinese
people, often just below the surface, for the blessings of democracy. Political senti-
ment in China remains as volatile as ever. A successful democratic project requires
China’s political leaders to move in that stabilizing direction as soon as possible. It
would win them great popular support and help defuse tensions with both Taiwan and
the United States. It would make it so much easier for China to maintain stability and
enhance its global stature while solving the remaining conundrums of economic re-
form. That someone as informed and wise as Pan rejects that democratic path makes
me worry about our shared destiny.
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Pan Wei’s Consultative

Rule of Law Regime
Reforming Authoritarianism in China

Gunter Schubert

Assessing Political System Reform in the PRC

As the PRC heads toward more world market integration and internal economic re-
structuring after its entry into the World Trade Organization (WTO) in late 2001,
rampant corruption and deepening social and political cleavages force the Commu-
nist leadership to engage in new initiatives to stabilize one-party rule and consolidate
overall regime legitimacy. On the welfare front, this has led to efforts to build a na-
tionwide social security network,1 to ameliorate the living conditions of migrant work-
ers,2 and to alleviate the tax burden of the peasants.3 Apart from these new policies,
political reforms are officially deemed necessary to enhance accountability at all lev-
els of the system. As a matter of fact, they have been regarded as critical for the
eventual success of Chinese socialism since the early reform era. Besides separating
the Party from the state by giving more political autonomy to government organs4

and bestowing more independent decision-making authority to the management of
state-owned enterprises (SOEs), the Communist leadership embarked on a policy of
introducing direct village elections in the late 1980s, initiated new methods of candi-
date nomination for the elections of the PRC’s national, provincial, and local people’s
congresses, along with reform efforts to strengthen their supervisory functions in the
1990s, and—more recently—began experimenting with new modes of internal com-
petition to install Party secretaries and other leading cadres at the local level.5 As for
China’s leaders, most important in the area of political system reform is the
professionalization of the cadre management system, which aims at upgrading the
civil and Party bureaucracy’s efficiency and impartiality, and the gradual institution-
alization of a rule of law system to which all political and legal decision-making
power should be subjected.6

For many observers, these reforms are profoundly flawed, because they are not
embedded in a concept of political change that does away with one-party rule. By this
logic, any effort to achieve democratic accountability without institutionalizing po-
litical participation (up to the national level) and multiparty competition—albeit tem-
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porarily successful—is eventually doomed to failure. However, many scholars now
focus on the possibility that such a verdict carries the danger of ignoring the different
degrees of accountability and regime legitimacy that may have been generated by
political system reform in the PRC in the recent past, probably permitting the Com-
munist leadership to preserve one-party rule and authoritarianism much longer than
previously predicted.7 Consequently, scholars have dealt more cautiously with China’s
political and legal reforms, measuring them in terms of relative gains and losses con-
cerning regime legitimacy and stability before turning to their “democratic (non-)
potential” à la longue.8 The criteria for assessing those reforms usually focus on their
success in reining in corruption and bureaucratic malfeasance; enhancing elite pro-
fessionalism; and establishing a sound rule of law system, that is, giving the peo-
ple genuine power to sue for their rights and to bring corrupt cadres to justice. Most
scholars, it seems, concede that the reforms initiated by the Chinese Communist Party
(CCP) regime in the post-Tiananmen era have instilled new practices of contestation
into the system and have made it more accountable by administrative streamlining,
cadre professionalization, the co-optation of new (non-Party) social and economic
elites, and the growing “legal bind” of political and bureaucratic decision making.9

However, quite a number of experts contradict such an analysis by contending that
the political reforms have actually failed their objectives and that the CCP regime has
indeed become more unstable and authoritarian in recent years.10 To put it differ-
ently: On the one hand, there seems to be a major consensus among most observers
that political system reform actually takes place in the PRC and that it affects the
internal dynamics, accountability, and legitimacy of the CCP regime. On the other
hand, there is also a consensus that the net effects of these reforms are not sufficient to
provide for long-term stability and legitimacy of the system, as they do not touch
upon one-party rule. At the same time, there are different opinions as to the degrees of
stability and accountability that have been generated by the reforms up to the present.
Many scholars—perhaps the majority—claim that the CCP regime has gained new
legitimacy (and “state capacity”). However, there is also a substantial number of ex-
perts who think that the reforms have actually deepened the current regime crisis by
strengthening the Party’s autonomy from the people, resulting in an insufficient re-
sponse to the participation crisis that plagues the Chinese polity.

Turning to the Chinese domestic debate on political system reform among both
intellectuals and Party officials, much effort has been spent in recent years on the
attempt to reconcile non-negotiable one-party rule with more (democratic) account-
ability of the regime and a controlled decentralization of political power.11 Because
the Western model of liberal democracy or any democratic system based on multi-
party competition is a nonoption for obvious political (or normative) reasons, China’s
reformers must come to terms with the concept of “socialist democracy”12 pursued
by the Communist leadership—at least rhetorically—since the 1980s. “Socialist de-
mocracy,” for its part, has been linked to a reform agenda that broadly contains the
following objectives: rejuvenating cooperation with the other “democratic parties,”
rationalizing the division of labor among government agencies, developing a modern
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cadre management system, establishing new inspection mechanisms to oversee cadre
performance, introducing grass-roots self-government, and developing a modern le-
gal system.13 In this context, Suisheng Zhao has noted in his chapter that:

[T]he direction of political reform has taken and the way it is discussed inside China is
rather different from the democratization that has been pushed by many outside pro-
democracy activists. In fact, many Chinese government officials and some Chinese intel-
lectuals do not believe that the Western style of democracy is a feasible or, for that matter,
desirable option for China, at least in the foreseeable future. Instead, they have looked
upon political liberalization without democratization as an alternative solution to many of
China’s problems related to the extant authoritarian system.14

Partaking in this seemingly more pragmatic political thinking, Pan’s proposal of
implementing a “consultative rule of law regime” is of special concern.15 This author,
who has been branded a “neoconservative thinker” by Western China scholars, gained
both domestic and international attention in recent years for his outspoken and pro-
vocative views on the inadequacy of liberal democracy for present-day China and the
future of political reform in the PRC. A U.S.-trained political scientist with a Ph.D.
from the University of California in Berkeley, Pan became alienated from much Western
thinking on China and finally returned to his country to take up a position as profes-
sor at Beijing University’s prestigious School of International Studies.

Pan’s reform approach does not speak of “socialist democracy” at all, nor does it
unspecifically claim the necessity of political reforms along the official line. Much
more, he provides us with a democratic theory translated into a concept of one-party
rule that combines elements of the Western liberal tradition with—as he says—the Chi-
nese tradition of meritocracy. His vision of erecting an institutional framework based
on limited participation and the absolute authority of the law is indeed noteworthy. It
transcends to some extent the official understanding of “socialist democracy” by theo-
rizing on one of its most prominent aspects—the implementation of a sound legal sys-
tem. At first sight, this seems to be the essence of what the Communist leadership
promises nowadays in terms of reforming Chinese authoritarianism and establishing a
socialist rule of law regime. Pan Wei’s ideas therefore deserve more attention than usu-
ally accorded to reform proposals by academics who do not straightforwardly question
one-party rule and, hence, are quickly discredited as political opportunists in the West.16

This chapter reconstructs the basic line of Pan Wei’s argument, scrutinizes the
theoretical underpinnings of his approach to democracy and the rule of law, and—
with this backdrop—examines the conceptual consistency of his consultative rule of
law regime. A critique of Pan’s negative political comments and judgments on de-
mocracy and democratization in other countries (such as Russia, India, and Taiwan)
is of minor importance here.17 It is held that Pan’s proposal might work given certain
preconditions. However, there is considerable space for the CCP regime to gain new
legitimacy for quite some time if only some elements of Pan Wei’s concept are rigor-
ously implemented. Most importantly, these elements are the introduction of new
modes of direct political participation and the further development of the legal sys-
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tem to contain the power of the cadre bureaucracy. Pan Wei’s consultative rule of law
regime might indeed be the most realistic variant of democracy in China that one can
hope for in the near future.

The Argument

The blunt statement that the current pressure in China is not derived from an eagerness
to speed up marketization, but rather from strong resentment against widespread cor-
ruption, is the point of departure from which Pan Wei develops his concept of “con-
sultative rule of law,” set against the unspecific official terminology of “communist
leadership,” “democracy,” and “rule of law” in order to explain what political reform in
today’s China precisely is and should be about. Pan Wei starts by distinguishing de-
mocracy from the rule of law. Democracy is understood by him in accordance with the
Schumpeterian definition of the term as “a polity featuring periodic elections of top
leaders by electorates.” He concedes that this is a narrow definition that excludes many
“good things,” for instance, additional normative elements such as the rule of law, the
respect for human rights, freedom of speech, and so forth. However, Pan is certainly
not the only one to see sense in a focus on the core characteristic of democracy that
makes it distinguishable from autocracy—regular elections. He claims that all the “good
things” of democracy can be obtained without the elections of top leaders.

The “rule of law,” therefore, according to Pan, must be distinguished from the
“rule of the people,” as one could potentially exist without the other. The ensuing
enumeration of differences between democracy (as defined by Pan Wei) and the rule
of law is most telling concerning the second of five points mentioned: While “democ-
racy is to authorize a few elected with the power to rule,” the rule of law regulates a
government and operates through the institutionalization of checks and balances within
the political system that “reduce the leaders’ accountability to the electorate and in-
crease their accountability to the law.” Clearly, the subjection of the government to
the law is more important to the author than the election of a few to govern. Also, as
he adds, democracy is about majority while the rule of law is about meritocracy. This
implies another important distinction: whereas democracy is based on elected law-
making bodies, rule of law is grounded on “nonelected law enforcement offices, mainly
civil service and the judiciary.” Most of the ensuing arguments that the author presents
in favor of the rule of law are centered on his observation that all essentials of so-called
liberal democracy—freedoms of election, speech, press, assembly, and association—
are ultimately based on the correct application of the law, which depends on an im-
partial civil service and an independent judiciary. In that sense, he feels that those
rights can be protected without periodic elections of leaders.

According to Pan Wei, only the rule of law can solve the core problem of China’s
political system—corruption. Institutionalizing the necessary checks and balances
within the government structure, recruiting officials with higher moral standards, and
restraining public officials from misusing their authority for private gain do not re-
quire electoral democracy. However, they certainly require liberal democracy, with
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liberty obtained through the authority of the Basic Law, so as not to impose the will of
the “majority” on the minority. Consequently, the rule of law stands as the core ingre-
dient of liberal democracy, which, for its part, is a mixed regime combining the rule
of law and elections by the many. It is argued that such a regime could be a parliamen-
tary democracy supplemented by rule of law, or a rule of law supplemented by parlia-
mentary democracy. For Pan Wei, it is the second option, already installed in Hong
Kong and Singapore, that should also be implemented in China. To put it differently,
Pan asserts that the rule of law could be created with little democracy (though this
would still be a liberal democracy).

As Pan claims, such an arrangement corresponds to the Chinese social and cultural
context (closely linked to Chinese history, which he sketches skillfully to make his
point) in which conflict and a concept of justice, derived from the institutionalized
counterbalancing of powerful groups within society, are not valued the same way as
in the West. He feels that in China the nonelected officials tend to enjoy more respect
than the elected ones, if they govern according to the principle of justice. To average
people, fair law enforcement by a neutral civil service, or gong zheng lian ming in
Chinese, is all that justice means. It is important to note here that Pan Wei explicitly—
and rather offensively—criticizes the Chinese government’s ideology of centralizing
power, which is legitimized by the notion of democracy in a “pure” sense (socialist
democracy), that is, a democracy that does not provide for the rule of law via an
institutionalized separation of powers. To the contrary, “the government power must
be separated, so as to build an effective mechanism of checks and balances, and make
the law above any one person or any one party in power.” Although elections may
take place in Pan Wei’s rule of law system, they would be no more legitimate than
examinations and independent evaluations.

With his theory explained, Pan Wei then turns to the institutional set-up of his rule
of law-cum-democracy. Such a regime should be based on six pillars:

• a neutral civil service system grounded on the principles of examination, perfor-
mance evaluation, seniority, and lifetime employment;

• an autonomous judicial system that checks the civil service, but is also subjected
to public evaluation and “an internal mechanism of checks and balances” to
avoid abuse of judicial power;

• extensive social consultation institutions, especially the people’s congresses at
the national and provincial levels, supplemented by a wider system of social
consultation with the objective being to approve or disapprove laws proposed
by the civil service (and reviewed by a Supreme Court);

• an independent anti-corruption system modeled along the lines of Hong Kong’s
and Singapore’s anti-corruption agencies;

• an independent auditing system to control the civil service; and
• the freedoms of speech, press, assembly, and association, which “do not consti-

tute government institutions, but [ . . ] constitute a standard and critical principle
that all government branches must observe.”
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For Pan, a rule of law regime based on these pillars combines most fruitfully both
Chinese and Western elements, as it receives from China the tradition of a civil service–
based structure with the consultative co-governance with gentries, while discarding
the emperor’s absolute power at the very top, as well as the tradition of abstract moral
principles. It also receives from the Western tradition legalism, but reduces the cur-
rent Western emphasis on the legitimacy of power competition among social classes
and groups. It is innovative because it is a rule of law regime supplemented by de-
mocracy instead of a democracy supplemented by rule of law.

Pan advises the implementation of his regime in five consecutive steps: (1) a cam-
paign to mobilize more discussion on the rule of law; followed by (2) an official
announcement that the Party’s “central work” has shifted from “economic construc-
tion” to “building rule of law”; (3) rigorously separating the Party from the govern-
ment; before (4) building the institutions of checks and balances; and (5) obliging all
public officials to observe and respect the four freedoms of speech, press, assembly,
and association. According to Pan, such an arrangement ensures for the first time that
the Party would no longer control personnel affairs inside the government, and would
not interfere in law enforcement (see Figure 6.1). It would only nominally lead via its

Figure 6.1 Pan Wei’s “Conservative Rule of Law Regime”
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members inside a neutral, honest, and law-abiding civil service, as is (allegedly) the
case of Singapore’s People’s Action Party. The fact that one-party rule is not abol-
ished but just reduced in scope and intensity is one of the main reasons why Pan Wei
deems his “consultative rule of law regime” feasible in present-day China. The Party
would be “the right instrument” to build the rule of law, although Pan admits that he
is not sure that it will turn out this way. However, as the people demand effective
corruption control and a modern polity, political system reform will be necessary.
While “real democratic reform” (terminating one-party rule) is impossible—and be-
cause the socioeconomic circumstances are receptive—Pan sees “quite a number of
chances” that the Party will eventually engage in establishing what he calls a consulta-
tive rule of law regime.

Problems of Consistency and Practicability

The backbone of Pan Wei’s concept is his law-abiding and impartial civil service. The
Party is assigned the important task of installing both highly qualified civil servants
dedicated to the uninterested application (and ongoing development) of the law, and
professional auditors and an efficient anti-corruption system to check the civil serv-
ice, as well as establishing independent courts that control the cadre bureaucracy and
review all laws. The Party provides and guarantees, therefore, all institutions neces-
sary to maintain a transparent and rule-bound system of mutual linkages. Laws are
approved (or disapproved) by the people’s congresses at their respective levels, while
it is the civil service that proposes these laws. The people come into play by evaluat-
ing the performance of the civil service via constitutionally guaranteed rights of free
speech, press, assembly, and association. They may elect a set of consultative institu-
tions, which approve or disapprove laws (but do not initiate them). However, Pan Wei
makes it very clear that contrary to the PRC Constitution, which claims that the NPC
has “supreme power” within the political system, “legislative power is actually in the
hands of the Communist Party, and the People’s Congress is at best a consultation
institution.”18 This implies that the Communist Party dominates the election process
of those institutions, especially by controlling or “supervising” the nomination of
candidates. As a matter of fact, this interference guarantees the consultation functions
of the People’s Congress, which otherwise would make an unwanted “revolutionary
change to democracy.”

How sustainable is such a system, as much in theoretical as in practical terms?
Compared to Western liberal democracy, it is first of all striking that in Pan Wei’s
system the demos is subjected to the Party, which—after the latest ideological twist
spelled out in the “Three Represents” (sange daibiao)—now de facto represents the
whole Chinese nation.19 In fact, there is no theoretical inconsistency in giving the
Party such a prominent role if it simply executes the people’s will while the people
can still give input by substantial consultation. Certainly, though, this is quite a pater-
nalistic and idealistic approach to modern politics. It takes for granted that the Party
knows what is “good” for the people. It also (intentionally) ignores much historical
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evidence of the failure of one-party states to keep the people’s interest apace with the
party line. It sounds strange in the context of Western concepts of government that
Pan Wei believes in the impartiality of a civil service installed by the government in a
one-party state. This seems to reflect a deep but empirically ungrounded belief in
technocratic expertise as politically “de-contextualized.” No administrative decision,
however, is taken impartially in the sense that it can be set free from the necessity to
decide on resource allocation and specific policies in very normative terms, thereby
automatically touching upon divergent interests in society which have to be medi-
ated. Divergence of interests, for its part, is not generated by democracy in the first
place, as Pan Wei underlines in various passages of his text, but by socioeconomic
modernization that is strongly affecting China’s political system.

Pan Wei seems to have factored in these objections by bestowing the right of evalu-
ation to the people who are free to express their views and (maybe) even to launch
protests against civil servants failing in their jobs. Moreover, the people can turn to
the judiciary, which controls the civil service by subjecting it to the law. This could
work as long as the civil service then reformulates the laws to make them more “rep-
resentative” and acceptable. But what happens if not? The system might still work if
the Party resolutely replaces “bad cadres” with new ones and does not exempt any
civil servant from punishment because of “superior political considerations.” It is
obvious that only then could it prove that it represents the people’s interests and that
it does everything to fill in the gaps of regime legitimacy that might occur in the
process of making laws and governing the country. But once again, what happens if
the Party does not act upon the results of consultation with the people?

Most thrilling in Pan Wei’s thinking is his analytical distinction between the rule
of law and democracy, which he supports by introducing a narrow definition of
democracy and a very positivist rule of law theory. Law is assigned the highest
authority. By way of definition, it must be enforced impartially and according to
fixed procedures, “with the gap between the law on books and law in practice nar-
row.”20 It remains doubtful, however, whether law enforcement can deliver justice
in Pan Wei’s system. In Western liberalism, this is achieved—at least at the theoreti-
cal level—by the democratic accountability of those institutions that are exclusively
accorded the authority to make laws: the parliament or legislative assembly. For
Pan Wei, however, justice is delivered by an independent civil service drafting and
submitting laws to be “fine tuned” by the consultation process in the NPC, which
must approve (and can disapprove) those laws. While the demos, consequently,
cannot make laws itself, it still participates in the process of making “good laws”
introduced by the civil service. If everything goes fine, this might work out quite
well. But the circumvention of the demos as the originator of the law can (and often
enough did) come down as a heavy burden on the whole system, which fully de-
pends on the quality of its civil service, its judges, and on the foresight of the Com-
munist Party to choose among the best of the cadres to assume government
responsibility—while dismissing those who are not up to their jobs. It is against the
logic of (Western) democracy and ignorant of much historical experience if those
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making the laws are not structurally restrained by the people and their representa-
tive institutions. Pan Wei’s consultative regime may be able to avoid “bad laws,” but
it lacks the teeth to do so as compared to those systems in which the powerful face
the people in regular elections.

At this point, it should be clear that Pan Wei’s consultative rule of law regime can
be called both theoretically consistent or flawed, depending on the perspective that
one takes regarding the paternalist role of the Communist Party. If one subscribes to
the idea that the Party eventually “knows best” and, hence, one trusts in the mode of
self-correction within a system of one-party rule, there is no reason to doubt the prac-
ticability of Pan Wei’s consultative rule of law regime. However, the Party then
assumes exclusive responsibility for providing all pillars of such a system and at the
same time must guarantee the functionality of those mutual checks and balances that
make the system operate. Moreover, the Party must continuously generate a big pool
of professional, highly qualified cadres and ensure the organizational and financial
independence of China’s judges. The current degree of corruption rampant through-
out all cadre ranks, and the continuing dependence of the courts on the governments
at their respective administrative levels (concerning the nomination of judges, their
salaries and social benefits, and their job security), do not leave one overly optimistic
that the Party can manage all this.21 Besides this, the fact that “bad cadres” can only
be removed by the Party’s will cannot be trusted as an adequate means to bring about
good laws and good government.

The same is true with respect to necessary “quality controls” of the anti-corruption
agency and the auditing system proposed by Pan Wei. As the officials working in
these institutions are Party members, will they be able (or willing) to confront their
fellow Party members in the civil service in case of conflict? This all comes down
to the most challenging question to Pan Wei’s ideas: Can his checks and balances
work properly if the corresponding institutions are “stocked” with cadres whose
interest is in the minimization of frictions within the political system. For only
when the authority of the Party is unquestioned can such cadres maintain their
privileged positions.

It becomes clear that Pan Wei’s understanding of the rule of law is rather simplistic
and certainly instrumental. Law does not rule if those who govern are not subjected to
meaningful constraints. As Pan Wei’s civil service enjoys far-reaching autonomy from
the demos, it is still the Party that dominates the system and guarantees its functional-
ity. Certainly the Party’s official terminology to promote a concept of yifa zhiguo—to
govern the country by law—has never permitted any doubt as to where the ultimate
authority of political (and legal) power lies and should lie in the PRC. Pan Wei does
not and cannot challenge this premise. Therefore, it may be of limited relevance to
point at the theoretical inconsistencies of Pan’s consultative rule of law regime—
albeit it is quite necessary to correct his sometimes weird understanding of democ-
racy at work in Russia, India, or Taiwan. Most importantly, drawing on the Hong
Kong and Singapore cases as the two most prominent and telling examples to prove
that the rule of law—as understood by Pan Wei—is possible without democracy, ig-
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nores the very particular circumstances of those two entities. It is certainly challeng-
ing to point at Hong Kong’s and Singapore’s civil services, which still enjoy an inter-
national reputation for high efficiency and impartiality. But politicians in each of
these entities are aware that the public acquiescence in the absense of democracy not
only depends on the requirement that civil servants perform well but also that Hong
Kong and Singapore manage to maintain their prosperity in an ever more volatile
international economy. It remains debatable whether Hong Kong can continue with-
out more electoral democracy in the future, given the obvious dissatisfaction of the
public with the postcolonial government’s handling of the economy and whether Sin-
gapore’s People’s Action Party will be able to preserve its elitist approach to govern-
ment once the socioeconomic divide in the city-state, confirmed occasionally by
observers, becomes more salient. Finally, it is at least courageous to suggest that
China, a country with continental dimensions, could be administered in the same way
as two urban metropolises. The phenomenon of corruption and bureaucratic
intransparency plaguing the PRC has much to do with administrative complexity,
which is certainly easier to tackle in a city-state environment.

Outlook: Rule of Law vs. Democracy

How do we make sense of Pan Wei’s consultative rule of law regime? Is it merely an
apologetic effort to legitimize one-party rule in a modern world where democracy
still enjoys discursive supremacy when political reform is at stake? Does it grasp and
conceptualize political change in the PRC that is actually taking place and might one
day evolve into liberal-democratic rule along the Western model? Do we face a con-
cept of government here that is sustainable, at least in the Chinese context? And how
do we qualify the current degree of legal reform in the PRC in terms of establishing
the rule of law as postulated by the Communist leadership? Concerning this last point,
Guo Sujian—along with others—has refuted the idea that Chinese legal and political
reform has approached the rule of law so far:

The government has relaxed its leash to a certain degree on the legal profession and prac-
tices in civil and business laws with an increased number of law offices, legal advisors,
and legal practices. Post-Mao legislative reform has rationalized the people’s congress in
many regards and has brought about some organizational changes, including the expanded
role of the people’s congress, the strengthened NPC Standing Committee and its expanded
scope of action, increased specialization, more procedural regularity, full-time staff, and
improved internal organization. However, all these changes or adjustments of action means
are functional—they maintain the hard core of the communist totalitarian regime and
serve the purpose of policy change defined by the party line.22

Although the Chinese political system can hardly be called totalitarian without
devaluating totalitarianism’s analytical usefulness, Guo Sujian’s uncompromising
verdict may also be valid for the rule of law regime promoted by Pan. However, even
critical analysts like Randall Peerenboom can come to a different conclusion when
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the significance of China’s legal reforms for long-term political development and the
rise of genuine rule of law in the PRC are under consideration:

[R]ule of law is a function of institution building and the creation of a culture of legality.
Progress has been made and continues to be made on both fronts. Now that the genie is
out of the bottle, legal reformers will continue to push for more independent and authori-
tative courts, as will members of the judiciary, if for no other reason than path-dependent
institutional self-interest. Political and legal reforms tend to take on a life of their own,
with institutions bursting out of the cages in which they were meant to be confined.23

Hence, Chinese legal reforms, as we see them today, contribute to a gradual and
meaningful change of political awareness and behavior within the cadre elite and the
broader population. If these reforms are judged against the background of other modi-
fications of the Chinese political system initiated by the Party—that is, strengthening
the supervisory functions of people’s congresses, implementing direct elections at
the village and (maybe) township levels, introducing new mechanisms of intra-Party
participation to enhance transparency and cadre accountability—there is much rea-
son not to be too pessimistic about the prospect of more “voice” and even democrati-
zation in the PRC. As becomes very clear in Pan Wei’s ambitious endeavor to
conceptualize a politico-legal system that allegedly suits China better than the West-
ern model of liberal democracy, this process still empowers the people and will inevi-
tably lead to the bordergate of one-party rule some day. It is hardly imaginable that
the development of a legal system can be sustained without the concurrent rise of
interest groups that address the rule of law to fight for their political emancipation.24

The Communist Party will then be confronted with the question of who knows best
what is good for the people—the Party or the people themselves. Arranging for a
legal system and more political consultation, as is suggested by Pan Wei’s proposal,
might indeed give more legitimacy to Communist one-party rule for some time. In
that sense, “consultative rule of law” is feasible. However, this is borrowed time that
should be well used by the Party to learn how to make the demos the ultimate source
and authorizer of the law—instead of being forced to such acknowledgment by the
people one day.



122 CHAPTER  7

122

7
Toward the Rule of Law

Why China’s Path Will Be Different from the West

Baohui Zhang

Pan Wei argues that what China needs first is the rule of law, not democracy. Accord-
ing to Pan, there are four kinds of relationships between democracy and the rule of
law: democratic government without the rule of law (mostly third world countries);
nondemocratic government with the rule of law (Hong Kong and Singapore); demo-
cratic government with the rule of law (mostly Western countries); and nondemo-
cratic government without the rule of law (again mostly third world countries).
According to Pan, the first combination is actually the worst outcome since a democ-
racy without the rule of law is likely to result in chaos, corruption, and general gover-
nance problems. This is why most third world democracies are not successful in terms
of political stability and sustainable development. According to Pan, the second pat-
tern, nondemocratic government with the rule of law, has been proven to be a viable
political option, especially for countries without democratic traditions. Hong Kong
and Singapore are well-governed societies with efficient and clean government. There-
fore Pan concludes that at least in the mid-term future, China should focus its political
reform on building up the rule of law, since that can best ensure the emergence of
successful democracies as in the West. Moreover, Pan even suggests that due to its
history and culture, the Singapore option of rule of law without democracy may also
suit China in the long run. As a result, Pan prescribes a future polity that embodies the
rule of law, but shuns competitive democracy.

Although I agree in this chapter with Pan Wei’s emphasis on the importance of the
rule of law for effective democracy and its general role in successful governance, I
question Pan’s optimistic view that the rule of law can emerge from the present politi-
cal system characterized by single-party rule. This chapter argues that it is unrealistic
to expect the current ruling party to successfully carry out a profound political reform
for the purpose of creating the rule of law, since it is fundamentally inconsistent with
single-party rule.

Political Requisites for the Rule of Law

According to Randall Peerenboom, the rule of law “means a system in which law
imposes meaningful limits on the rulers.”1 Law serves to constrain the power of the
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state and its rulers. A political regime based on the rule of law can only emerge out of
political checks and balances, and appropriate historical, cultural, and ideological
contexts. Unique medieval political and ideological conditions in Western Europe
gave rise to the so-called “medieval constitutionalism” that served as the foundation
of the rule of law in the West. In China, a political legacy of highly centralized rule
makes the emergence of the rule of law difficult, especially if the current political
system of single-party rule continues. While the development of the rule of law pre-
ceded democracy in the West, only democratization offers a reasonable chance to
advance the rule of law in China, since only democracy has the necessary ideology,
political checks and balances, autonomous civil society, and a free media that can
together constrain the power of the state and its rulers.

The rule of law requires supporting institutional and ideational conditions that
establish the supremacy of law. As British legal scholar Joseph Raz observes, “Taken
in its broadest sense this means that people should obey the law and be ruled by it. But
in political and legal theory it has come to be read in a narrower sense, that the gov-
ernment shall be ruled by law and subject to it.”2 Harold J. Berman, in his classic
study of the formation of the Western legal tradition, argues that what distinguished
the West from the rest of the world was the supremacy of law over the state and its
rulers. In the West, “the historicity of law is linked with the concept of its supremacy
over the political authorities. . . . Since the twelfth century in all countries of the West,
even under absolute monarchies, it has been widely said and often accepted that in
some important respects law transcends politics.”3

In a recent study of the relationship between law and revolution in the West, Berman
once again comments on the Western notion of law’s autonomy and its supremacy
over political rulers: “The supreme political authority, the king, and pope himself,
may make law, it was said, but he may not make it arbitrarily, and until he has remade
it—lawfully—he is bound by it.”4

Berman argues that the rule of law in the West was critically embedded with West-
ern history, politics, and ideas. Its supremacy was the result of Western political plu-
ralism and Western legal philosophy, in particular the impacts of natural law and
divine law. Basically, Berman suggests that ideological constraints on rulers due to
natural law, and divine law’s conception that men are subject to law, and political
checks and balances, all of which were the result of pluralism, are the key conditions
for the rise of the rule of law.

As he observes, in the West the belief of the law’s supremacy was rooted first “in
the theological conviction that the universe itself was subject to law.” Next, he asserts:

The belief in the supremacy of law was rooted in the pluralism of secular authorities
within each kingdom, and especially in the dialectical tension among royal, feudal, and
urban polities. . . . The pluralism of secular authorities within each kingdom was, of
course, not only a concept but also an overriding political, economic, and social reality.
The cities of Europe were built on the foundation of communal self-government and the
liberties of citizens. Feudal authorities, too, continually resisted before royal encroach-
ment on their privileges.5
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Why are these two conditions—ideological constraints on the rulers by natural
law and divine law, and political checks and balances—vital for the rise of the rule of
law? Simply put, they serve to prevent anybody from possessing all the power and
being above the law. Political fragmentation in medieval Europe, a decentralized mili-
tary system, a strong civil society, and representative institutions such as parliament
all served to constrain the power of the kings. Most importantly, these conditions
forced the kings to use law to define mutual rights and obligations with their feudal
lords and their subjects in general. As a result, Western monarchs in the medieval era
were already bound by law in many significant ways. This legal constraint on Euro-
pean rulers was also complemented by the natural law and divine law conception that
although the king was above everyone else, he was nonetheless beneath God and law.

As the case of England shows, establishing the rule of law requires lengthy struggle
between the absolutist tendency, represented by the kings on the one hand, and counter
forces on the other hand. This prolonged and bloody struggle was made possible only
by the political and social pluralism of the West at the time. For example, powerful
noble lords controlled significant military forces and autonomous cities and towns
that often allied with each other in their resistance to the royal power. As Ralph V.
Turner’s recent study of the Magna Carta indicates, from its inception in 1215 to the
English revolution in the early seventeenth century, the configuration of political power
in England enabled a broad coalition of forces to resist the royal tendency for absolut-
ist rule.6 The most important institutional check on the absolutist tendency was the
Parliament, where English lords and gentries eventually foiled the kings’ efforts to
defy the rule of law. During this final stage of the emergence of the rule of law in the
seventeenth century, English philosophers and legal scholars such as Matthew Hales
and Thomas Hobbes also developed views, based on medieval natural law and divine
law traditions, that rulers, like everyone else, were subject to law, since the universe
itself must be governed by reason.7

This is where the West and China profoundly differed. Historically, China had nei-
ther the political checks and balances nor the ideological conception that rulers were
subject to law and that law was supreme and autonomous. Instead, Chinese political
history was marked by highly centralized rule by absolutist emperors. The dominant
political philosophy of Confucianism emphasized rule by virtues and virtuous men,
not rule by law. In one of the few Chinese comparative studies of the rule of law in the
West and China, Chinese legal scholar Xia Yong emphasizes the importance of politi-
cal checks and balances as a precondition for the rule of law. He points out that while
China’s political system emphasized the importance of virtuous men as rulers, “the
West emphasized the vital role of mutual checks and balances between men.”8

The emergence of the rule of law requires both a certain configuration of political
power, in specific checks and balances, and political ideologies that subject rulers to
the supremacy of law. Differences between China and the West on these two condi-
tions explain why China could not develop the rule of law in the past and why China’s
future transition toward the rule of law has to be complemented by political democra-
tization. Only democracy champions the ideological notion that rulers must be sub-
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jected to law. Moreover, only democracy provides the necessary political checks and
balances through institutional separations of power, judicial independence, free me-
dia, and autonomous civil society that prevent anyone from being above the law.
Therefore Pan Wei’s suggestion that China could develop the rule of law without
democracy is unrealistic. The emergence of the rule of law in China has to proceed
hand in hand with political democratization.

The following sections will use these two critical factors—political pluralism and
checks and balances on the one hand, and the ideological conception that men are
subjected to law on the other hand—to examine why China could not develop the rule
of law while the West succeeded. China’s failure may be attributed to its historical
legacy of highly centralized rule and its political-philosophical emphasis on rule by
virtues and virtuous men. In the West, political pluralism in the medieval era resulted
in checks and balances that forced kings to use law to define rights and obligations
with both their feudal lords and their subjects in general. The supremacy of law was
also rooted in the Western notions of natural law and divine law, under which men
were subjected to the rule of fundamental values, reasons, and virtues of the universe,
which formed the basis of law.

Rule of Law in China’s History

According to the standard interpretation of Chinese political tradition, the configura-
tion of political power in China’s history was against the development of rule of law,
since the Chinese central state power, as embodied by the emperors, was not counter-
balanced due to a lack of political pluralism that marked the West. Moreover, besides
Taoist tradition, which never became a powerful ideology for political rulers in China,
there was no equivalent of the Western natural and divine law traditions that saw
rulers as subjected to the fundamental reasons of the universe, which constituted the
basis of law in a civilized society. The two political philosophies that were systemati-
cally practiced by Chinese rulers, the legalist tradition and the Confucian tradition, as
elaborated later in this section, were both anti–rule of law.

According to Jacques Gernet’s study of Chinese history, in the later part of the
Warring States Era, which lasted from the end of the fifth century B.C.E. until 221
B.C.E., China went through a state revolution. A highly centralized form of state emerged
first in the kingdom of Qin, largely due to the influence of the legalist tradition. Promi-
nent legalist statesmen such as Shang Yang and Han Fei proposed a centralized politi-
cal system maintained by a strong code of law. This system was put into place by the
last king of the Qin kingdom, who eventually unified China and became its first em-
peror. Gernet observes that this can best be described as a revolution “since it pro-
vided the basis of the imperial power and continued to inspire the most fundamental
political conceptions of the Chinese world.”9

After China was unified in 221 B.C.E. by Qin, the political system was further
centralized. As observed by Yu-chuan Wang, “With the creation of the title ‘Emperor’
there was instituted for the first time in China a centralized imperial government,



126 CHAPTER  7

which through its provincial and local administrative agencies directly controlled the
whole empire. The local governments and the people looked to the central govern-
ment for directives in all important political, military, and legal matters.”10

This imperial rule by the emperor was exercised through a highly elaborate ad-
ministrative system, which became increasingly centralized under the Ming and Qing
dynasties. Miller argues that by the time of the Qing, the totality of imperial Chinese
state control over the population, economy, and military far exceeded that of the em-
bryonic modern European state. The imperial state was administered by functionally
defined and highly specialized civil and military bureaucracies, stretching vertically
from the capital to localities.11

As a result of this highly centralized political system, historically China lacked the
political pluralism and centrifugal forces that defined medieval Europe. First, China
never developed a feudal system in which powerful nobles controlled regions of the
country and served as a counter-force to central rulers. According to Gernet, at the
beginning of the Han Dynasty, Han emperors made deliberate efforts to weaken the
power of princes and nobles, who then controlled sizable fiefs and independent mili-
taries. This led to a rebellion by seven royal princes which was subsequently defeated
in the year 154 B.C.E. After this failed attempt, “the princes had lost all territorial
power; the only advantage which they still enjoyed was the right to levy taxes in grain
on a certain number of peasant families.”12

Charles O. Hucker also noted that in the Ming Dynasty, princes and nobles had
little practical power. Although many were awarded large tracts of land as estates,
unlike feudal lords in medieval Europe, “the princes were not feudatories in any nor-
mal sense. They did not have any administrative or judicial functions. . . . On the
whole, the princes were salaried dignitaries and no more.”13

China also lacked the other aspects of political pluralism that characterized medi-
eval Europe, such as autonomous cities and towns and civil society. As elaborated in
the next section, many medieval European commercial towns and cities were largely
autonomous from royal rule. They were granted charters by the kings to exercise self-
governance. Cities often allied with nobles who also feared the expansion of the king’s
power. In China, on the other hand, cities were the center of imperial power. They
were the seats of imperial administration and control.

The Chinese imperial state did not directly rule the vast rural region of the country.
It depended on the collaboration of local elites, who assisted county magistrates, the
lowest level of imperial reach, to implement policies of the state. This local gentry
class, however, was hardly an organized counter-force to imperial power. In fact,
most members of the class were easily co-opted by the state through its exam-based
career advancement system.14

China did not develop the Western equivalent of a civil society either, which can
serve as a societal check against state power. In fact, the Chinese state developed
various systems of societal control, such as the infamous secret police system in the
Ming Dynasty. During the Qing era, a harsh bao jia system, which involved group
punishment, was instituted to deter any organized activities against the state.
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In short, the Chinese political system was highly centralized and there was a lack
of any significant checks and balances against imperial power. Inevitably, this system
was incapable of fomenting the rise of the rule of law, in the sense that the state and its
rulers should be restrained by law. The only challenges to the system were either
foreign invasions or peasant rebellions. However, successful foreign invaders and
peasant rebels merely reinstituted the same highly centralized imperial system, mod-
eled after the one that they just overthrew.

Beside the lack of political checks and balances that helped constrain the power
of absolutist rulers, Chinese ancient political and legal philosophies also contra-
dicted the concept that law was autonomous and supreme and that rulers must be
subjected to the rule of law. Randall Peerenboom offers a comprehensive study of
the subject. According to him, there were two prominent ancient Chinese political
doctrines that contradicted the spirit of the rule of law. One was the Confucian doc-
trine of lizhi, which was predicated on and achieved political order primarily by
reference to the li or rites, that is, traditional customs, mores, and norms. The other
was the competing fazhi, which “refers to political order attained primarily through
reliance on fa, or laws, that is, publicly promulgated, codified standards of general
applicability backed up by the coercive power of the state.” According to Peerenboom,
both political doctrines run against the spirit of the rule of law. Confucius rejected
using law to achieve political order. Even if the threat of harsh punishment could
force people to obey political orders at the time, it would not turn them into better
human beings. Rather, people needed to be educated and led through li so that they
understood what is morally right and what is wrong. Through this, Confucius be-
lieved that rule by li could “achieve a harmonious social order in which each person
is able to realize his or her full potential as a human being through mutually benefi-
cial relations with others.” Although Confucius did not advocate the complete aban-
donment of laws, he believed that by inspiring and teaching people correct conduct
and values, they would all aspire to do the moral things and this would lead to a
harmonious society. Thus, Confucius rejected law as a means for attaining social
order because it focuses on external compliance only, not the internal betterment of
human characters. Confucian lizhi gave a prominent role to the ruler. As Peerenboom
characterizes it, “The ruler was to lead by example. His virtue was to sweep over the
people and transform them just as the wind blowing over long grass bends them as
it passes.” In contrast to Confucius, the legalist doctrine believed that humans were
self-interested. To avoid conflict and achieve order, they must be manipulated through
a system of rewards and punishments. Clear, codified, public law lets every person
know the consequences of one’s actions. As Peerenboom emphasizes, fazhi in this
sense had little to do with the rule of law, which means legal constraint over the
ruler. Instead, fazhi means the rule by law to help the state maintain political control
and social order.15

In fact, legalists were fervent promoters of strong centralized rule. They saw strong
absolutist rulers as key to national unity, security, and prosperity. Law was conceived
as the means to achieve such goals. As Suzanne Ogden sees it, “Indeed, it was be-
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cause of the tenants of Legalism that law in China became equated with punishment,
with criminal law, and with rule by one man, the emperor.”16

Therefore, both lizhi and fazhi doctrines in ancient China contradicted the spirit of
the rule of law. Lizhi emphasized the role of moral leadership by a virtuous ruler and
thus justified rule by man. Fazhi, on the other hand, only sought to use law to enhance
the state’s control over society. Neither emphasized external checks against the state
and rulers and their subjection to law.

Indeed, Confucian tradition was not in support of despotic rule. In fact, it argued
that rulers must be just and fair and be governed by virtues. However, by emphasizing
the roles of virtues and virtuous rulers it devalued the importance of law in society
and state. Recent Chinese studies therefore blame Confucianism for China’s lack of
tradition in the use of law as an organizing principle of state and society.

For example, Yang Hefu, a professor of the history of law at the Chinese Univer-
sity of Politics and Law, criticizes the Confucian emphasis on virtues. He claims that
lizhi, or rule by virtue, retarded the development of a legal culture in China for two
thousand years, since it “omitted the importance of using law to regulate society and
the state.”17 Xia Yong, who is director of the Institute of Law, Chinese Academy of
Social Sciences, particularly criticizes Confucianism for equating the role of virtues
with that of law and thus creating the problem of lack of separation between law and
virtues in traditional Chinese legal thinking.18

Legalist and Confucian political philosophies profoundly influenced the way China
has been governed in the last two thousand years. Confucian ideology became the de
facto official ideology of successive Chinese dynasties while the legalist influence
led to the wide use of punishment to help rulers achieve control over society. In effect,
they both contributed to the autocratic nature of Chinese political history.

However, it must be mentioned that there was a third philosophical tradition, Tao-
ism, that once competed with Confucianism and legalism for prominence, and it con-
tained natural law elements that saw the universe, including political rulers, as governed
by fundamental reason and morals. At the same time, however, Taoists opposed ef-
forts to use man-made rules, including law, to organize society.19 Because of its distain
for politics, Taoism never achieved political significance in ancient China.

The Rise of the Rule of Law in Western Europe

While China lacked political checks and balances against absolutist tendencies and
lacked powerful ideologies that see men, including rulers, as subject to the supremacy
of law, these conditions were the causes of the emergence of the rule of law in the
West.

This chapter argues that its emergence in Western Europe was not accidental but
decided by the unique political, social, and religious conditions in the medieval and
early modern periods. These conditions include the following: political fragmenta-
tion and pluralism with its consequent checks and balances, Christianity’s view of
law, and the peculiar nature of the feudal system. These conditions together gave rise
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to the so-called Western constitutionalism that included representative bodies, per-
sonal liberties, and the sanctity of law that together formed the basis of the rule of law
and set the West apart from the rest of the world.

Political Checks and Balances, Natural and Divine Laws,
and the Emergence of Constitutionalism

Medieval Europe was decidedly different from China in that its political landscape
was characterized by decentralized power, multiple power centers, and thus fragmen-
tation. This was very different from the centralized political structures that defined
China’s dynastic empires. The main reason for the European situation was the col-
lapse of the last European empire before the medieval era. The Carolingian Empire
was created in the eighth century C.E. by the Franks, who emigrated from today’s
Germany to France. The Carolingian Empire culminated when Charlemagne was
crowned by the pope as its emperor on Christmas Day in 800 C.E. However, as Brian
Downing points out, the governing system of the Carolingian Empire was not as
centralized as the Roman Empire that preceded it. The development of institutions for
administration, taxation, and justice were at best rudimentary. Thus, as Downing claims,
“Such an empire had more pulling it apart than holding it together.”20

Therefore, after Charlemagne’s death the empire quickly collapsed. It was di-
vided among his three sons by the Treaty of Verdun in the year 843. The three king-
doms corresponded roughly to today’s France, Germany, and upper Italy. This signaled
the end of centralized governance in Western Europe for many centuries to come. In
the various kingdoms that emerged in the European political landscape the new cen-
tral authorities were weak at best, since it took time to rebuild centralized rule out of
empire collapse. The most important consequence of the collapse of centralized au-
thority was political fragmentation. The states that started to reemerge in today’s
France and Germany in the eleventh century were characterized by weak kings who
were constrained by a variety of other political forces. In the words of Henry Spruyt,
the state at this time was not even sovereign since it faced competition from other
political forces.21 These forces include powerful nobles who controlled sizable pri-
vate militaries, a universalistic church that claimed supremacy over secular rulers,
towns that possessed wealth and remained relatively independent from both the kings
and nobles, and strong, well-organized corporate bodies in society, such as guilds
and lawyers.

Powerful nobility derived its influence from the decentralized military system of
the feudal era. In fact, this decentralized military system defined the very nature of
feudalism. Lacking centralized resources to conduct war, the king decentralized the
military into the hands of his lords. In return for a fief or land from the king, which
provided financial support for the lords, the latter had the obligation of raising a
private military to support the king in times of need. This reciprocal relationship
could also be extended between a lord and his knights, who had the duty of coming to
the aid of the lord when needed. This private and decentralized military system de-
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fined the nature of feudalism and created a balance of power between the kings and
nobility, since the latter in fact controlled the bulk of a country’s military.

The second political force that contributed to the political fragmentation of medi-
eval Europe was the Christian Church with its universalistic claims. According to
Finer, before the eleventh century the church’s, and, in particular, the pope’s power
were not at all that significant, since they could not control the appointment of bish-
ops and archbishops, who were selected by the kings and powerful nobles. In the
eleventh century, the church’s power began to ascend under Pope Gregory III, who
was elected in the year of 1073. Under Gregory III, the papacy embarked on a far-
reaching program to strengthen church power by claiming supremacy over all the lay
rulers. The chief elements of the program were embodied in the Dictatus Papae of
1075, which claimed (1) that the pope was the sovereign head of the church, estab-
lishing its laws and deposing and translating its bishops, and (2) that he was the supe-
rior to the emperors and kings, able to depose them and release their subjects from
their oaths of allegiance. Thus the church did not recognize territorial boundaries to
its authority and this brought it into conflicts with kings of states, which lasted for
many centuries in Europe.

Because of the Gregorian reform, the church became a powerful political force in
medieval Europe. It possessed vast resources in the form of land holdings and was
also immune from taxation by secular kings. Secular laws were also not applicable to
the personnel of the church, since they were subject only to the Canon law of the
church.

A third political force that contributed to European political fragmentation came
from the many independent towns that began to resurface in Europe in the Middle
Ages. In the Dark Ages that followed the collapse of the Roman Empire, cities of
significant size disappeared. However, according to Finer, by the fourteenth century
towns were once again “the most vital part of Western Europe’s economic life and a
quickening presence in it polities.” They were trading and manufacturing centers of
the time and thus possessed wealth and economic resources. Most important, how-
ever, was that many of them were relatively independent from the kings or nearby
lords. As Samuel Finer points out, most of the cities in the Middle East and China
were seats of imperial power. “By contrast, the European towns were communities of
free citizens who, at the least, administered and controlled their own internal affairs
by charter from their overlords or king and, at the most, owed allegiance to nobody at
all except themselves.”22

Throughout medieval Europe, according to Downing, these towns often played
nobles and kings against each other, siding with whomever could promise them greater
independence. They often used alliances with one side or the other in exchange for
fundamental rights, freedoms, and immunities, which were often stipulated in written
charters.23

The last source of political fragmentation in medieval Europe was the existence of
strong corporate bodies that resided in the society at the time. As Samuel Huntington
observes, medieval Europe saw the rise and persistence of diverse autonomous groups
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based not on blood relationships but on commonly shared corporate interests. They
ranged from monasteries and monastic orders to guilds and professional groups, such
as lawyers.24 These groups essentially constitute what we call today a civil society
that was autonomous from state control. Moreover, they possessed organizational
ability to resist state actions that they perceived as threatening to their corporate inter-
ests or privileges.

Together, powerful nobles with their private militaries that could rival that of the
king, a universalistic church that claimed supremacy over lay rulers, autonomous
towns that exercised self-rule, and a dense network of corporate societal organiza-
tions led historian Joseph Strayer to make the following observation: “To sum up, the
basic characteristics of feudalism in Western Europe are fragmentation of political
authority, public power in private hands, and a military system in which an essential
part of the armed forces is secured through private contracts.”25

Finer also comments that the feudal characteristics gave the political system “a
highly peculiar texture: at once decentralized, polyarchical, and cellular. Government
was an activity shared between the king and his vassal-tenants, his barons. The king
did not, at least did not in many or even most significant aspects, govern his subjects
directly, but through his barons, indirectly.” As Finer further points out, “Here the
king is not absolute at all.”26

This decentralized system, in particular the balance of power between kings and
nobles, according to Downing, gave rise to so-called Western constitutionalism. Pre-
cisely because nobody possessed all the power, a system of mutual constraint was
adopted to accommodate all the political forces. It included first and foremost the rise
of representative or parliamentary bodies in which monarch, aristocracy, burghers
from the cities, and clerics determined basic matters, including fundamental ones of
taxation and war.27 The power of the representative bodies included a wide range of
activities such as deciding taxation, legislating new laws, government oversight, and
serving as the highest judicial body of the land.28

Second, it included the use of charters and legal norms, agreed upon by both kings
and nobility to define their mutual rights and obligations. The best example was, of
course, the Magna Carta, which was forced upon the English king by his barons in the
year of 1215. It defined the legal basis of crown–noble relations. For example, the
king had to summon his lords to a parliament to discuss policies for taxation and war.

Berman comments that “feudal law gave the West its first secular experience of
mutuality of legal obligations between persons of superior and inferior rank.”29 Thus
the contractual, mutually binding nature of feudal laws contributed to the sanctity of
law in medieval Europe. Finer also notes the importance of law for the system of
limited government in medieval Europe. According to him, “What is arresting and
profoundly original about medieval European feudalism is that the relationships of
dependency and service which began as expedients should end up as a legal system of
rights and duties, the framework of a lawful political order.”30

Besides the necessity of law for political checks and balances, and the unique need
for law in guiding feudal relationships, the natural law tradition of Europe also con-
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tributed to the sanctity of law in the medieval political system. According to Berman,
natural law believes that “human law derived ultimately from, and was to be tested
ultimately by, reason and conscience. . . . This theory had its basis in Christian theol-
ogy as well as in Aristotelian philosophy.”31 Thus natural law incorporates elements
of divine law, which is the will of God that is reflected in biblical precepts such as the
Ten Commandments.

In the Christian view, as contained in the Old Testament, divine law ruled over the
king. According to Finer, it portrayed heroic Jewish kings, who, by arms, upheld the
divine law. Through and through, it made the single point: there was a divine order, a
divine law, and kings were both its defenders and its subjects. By the early Middle
Ages, Christian scholars began to equate divine law with natural law. For example, in
the middle of the twelfth century, a learned lawyer and monk named Gratian claimed:
“Mankind is ruled by two laws: Natural Law and Custom. Natural Law is what is
contained in the Scriptures (i.e., the Old Testament) and the Gospel.” According to
this Christian view, kings were thus subject to natural or divine law, since “It was God
given, not made by man at all. Christian monarchs were to be seen simply as chief
executives circumscribed and regulated by Natural Law.” Hence, in medieval Europe
there was the concept of “king not under man but under God and the law.”32

Entering the modern era, the influence of natural law and divine law led prominent
English philosopher John Locke to claim that “The law of Nature stands as an Eternal
Rule to all Men, legislators as well as others. The Rules that they make for other Mens
Actions, must, as well as their own and other Mens Actions, be conformable to the
Law of Nature, i.e. to the Will of God.”33

As a result of representative bodies where nobles, clerics, and representatives from
the towns met to discuss national issues, and the sanctity of law that codified the
king’s power and his relationship with his lords, basic conditions of rule of law were
created in medieval Western Europe since the king’s power was constrained. Basi-
cally there were institutionalized external checks against the power of the state and its
king. As a result, in two particular areas the king’s power was severely restricted. The
first was the legislative. The use of representative institutions made law making at
least a shared authority between parliament and the king. In the English case, there
was even the fundamental idea of Crown-in-Parliament, which means that no laws
could be enacted without the consent of Parliament.

The second constraint on the king was fiscal. Since most of the country was not
directly governed by the king but by his lords or magnates, the king’s taxation power
was limited. In practice, no medieval monarch was ever fiscally absolute. Indeed,
precisely the reverse. This is a central feature of the medieval kingship. Of particular
importance for fiscal restraint on the king was the sanctity of property rights in medi-
eval Europe. The resurrection of Roman law in this era rejected imperial claims over
subjects’ property. Neither pope nor lay rulers had claim over any individual’s prop-
erty. Therefore, only in medieval Europe did the following concept emerge: taxation
without consent was simply robbery. As a result of the king’s fiscal dependency on
his lords and towns and the medieval concept of property rights, taxation by the king
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had to be approved by representative bodies such as Parliament in England and the
Estates-General in France. The nobles and burghers had to agree to the king’s request
for additional taxation.

To summarize, the unique conditions of political fragmentation and checks and
balances in medieval Europe gave rise to the emergence of institutions that began to
lay the foundation for the rule of law. Representative bodies and the sanctity of law
served as constraints on the king’s power.

The Case of England: A Long Road to Constitutional Rule

The specifics of each country differed. In some, such as France, there was a long tug
of war between the king and the nobles who opposed him. At times, the nobles had
the upper hand and forced the French king to pursue governance with his lords. This
was shown by the extensive use of the Estates-General, especially during the thir-
teenth to fourteenth centuries when France and England fought for almost a hundred
years. The kings during this period needed revenue for the war effort and collabora-
tion with their lords became crucial.

By the mid-fifteenth century, however, the royal power began to centralize and
the role of the Estates-General declined. A main reason was that by this time French
nobles had gained the right of tax exemption, so they no longer had the same motive
to constrain the king’s power. Nonetheless, even in the seventeenth century French
kings were still “impeded strenuously” by nobles, estates, and local governments.
This took the form of a series of nobles’ rebellions, often joined by localities and
municipalities, in the sixteenth to seventeenth centuries. Even the Sun King, Louis
XIV, did not abolish the institutions and corporate bodies that had thwarted his pre-
decessors.34

The English alternative was gradual evolution toward constitutional government,
and this section thus focuses mostly on the English experience. The Magna Carta, or
Great Charter, was the beginning of constitutional constraint on the king’s power. In
1214, a group of nobles defeated King John, who wanted to unilaterally impose taxes
without their consent. In the following year, these nobles forced John to sign the
Magna Carta, which imposed limits on the king’s power. Fundamentally, the charter
forced the king to consult with representatives of the “community of the realm” to
discuss issues like taxation and war.35 The institution that represented this community
was Parliament, which included both nobles and representatives from the town.

Moreover, the Magna Carta demanded due process of law. In Clause 39, it was
stated: “No freeman shall be arrested, or detained in prison, or deprived of his free-
hold, or outlawed, or banished or in anyway molested; and we will not set forth against
him, nor send against him, unless by the lawful judgment of his peers or by the law of
the land.” As Finer notes, this clause defined the sanctity of rule of law and “the
application of nothing but the law.”36 Even more dramatic was Clause 41. The rebel-
lious lords were so distrustful of the king that this clause provided for a committee of
twenty-five nobles with the right to seize the king’s property and lands and seek
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justice in whatever way possible, saving only the persons of the king, the queen, and
their children.

According to Thomas Eartman, the Magna Carta Parliament gradually achieved
the position of shared rule with the king. Not only did it possess veto power over
new taxation, it also developed co-legislative rights in that no laws could be enacted
without its consent. The English common law tradition saw law as the custom of
the community, not a body of mandates from the emperor, like Roman law. There-
fore, law could only be enacted with the common counsel of the community, which
means the consent of the representative institution of the community—Parliament.
So by the mid-1300s, it was universally accepted that law could only be promul-
gated with the consent of Parliament.37 Finer refers to this power as the idea of
Crown-in-Parliament, which means that Parliament represented the highest author-
ity of the land.38

Beside fiscal and legislative power, Parliament over time also extended its role to
administrative oversight. Starting in the 1370s, Parliament created many “commis-
sions of reform” with wide authority to remove incompetent officials and correct
mismanagement. Parliament also attempted scrutiny of royal finances during the war
with France. Thus, as Eartman concludes, by the early 1400s, “Parliament had come
to occupy an important role as an agency of administrative and financial oversight
and a source of reforms.”39

However, after the conclusion of the Hundred Years’ War between England and
France, Parliament in England saw a decline in its influence, since the king no longer
needed extraordinary taxation to finance his war and thus no longer needed to call
parliaments. During this period, up to the Civil War, royal power expanded and was
increasingly centralized.

The Civil War once again resurrected the power of Parliament. The autocratic rule
of Charles I brought him into conflict with Parliament and caused the Civil War of the
1640s. In the end, the king was defeated and ordered beheaded by Parliament in
1649. A parliamentary republic, the Commonwealth, was proclaimed.

After the Civil War, the Tudor dynasty was restored under King Charles II. The
tug-of-war between monarch and Parliament resumed. This long conflict between the
king and Parliament came to an end during the reign of King James II, brother of
Charles II. When the Catholic James II attempted absolutist rule during his short
reign from 1685 to 1688, he caused sufficient fear among the largely Protestant nobles
of England that in 1688 they invited the Protestant Dutch Prince William of Orange to
invade England. He did and James II fled, after most of his military defected. This
ended the long battle between Parliament and English kings, since the new era of
constitutional government was about to begin. As Finer observes, the so-called Glori-
ous Revolution of 1688 transformed “Parliament into a permanent and central organ
of the constitution.” After 1688 Britain became the first constitutional monarchy of
Europe, “in that the Parliament could certainly stop the king from doing what he
wanted to do but was unable to compel him to do what it wanted done.” Therefore,
“without the slightest doubt, this was a limited monarchy.”40
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Legalism as Foundation of the Rule of Law

Finer observes that the foundation of the emerging rule of law in Europe was legal-
ism. In this kind of state: (1) law had a particular, indeed a paramount sanctity; (2) the
individual was not a mere subject but a citizen entitled to the certain inherent rights to
life, liberty, and above all, property; (3) particular respect was shown for the principle
of private property; this principle and the related “No taxation without consent”
thwarted the absolutist attempts of kings for many centuries; (4) lawboundedness,
respect for private property, and passive citizenship together implied that rulership
was in some sense limited; (5) despite the monarchs’ unceasing efforts to abolish
these restrictions, they were upheld by the power of numerous corporate bodies into
which the society had formed itself, such as the guilds, representative institutions,
and even the Church. Although these principles were nowhere implemented fully,
and many were more honored in breach than observance, Finer argues that they were
the necessary preconditions for the later constitutional monarchy, which was charac-
terized by the rule of law. Nowhere else were these principles practiced. As Finer
points out, “Neither China nor Japan entertained any but the haziest and most moral-
izing notion of limitations upon the ruler’s absolutism. . . . His power—and this was
true of all Asian states—was reinforced in so far as none of them developed the con-
cept of legal personality. No distinction could be made between the person of the
ruler and the state.” Therefore, as Finer concludes, “This central notion that the rela-
tionship of the government to the individual must be based on law, that the individual
possessed certain inherent rights, and that consequently he could be deprived of these
only by due process, marked the essential difference between these arisen European
states and those of Asia.”41

The Rule of Law and Democracy in China

The rise of the rule of law needs certain political conditions. In the West, the rule of
law emerged out of the context of political fragmentation and checks and balances of
the medieval era. Mutual balancing between the king and his nobles and towns re-
quired representative institutions that served to constrain the king’s power, as did
codified laws that defined the rights and duties of both the king and his lords and
subjects. Thus the rise of the rule of law in the West was not accidental. Political
checks and balances are almost a precondition for the limited state.

Therefore, Pan Wei’s prescription for rule of law in China under a system of single-
party rule is unlikely to succeed, since the limits set by law run counter to the unlim-
ited power of single-party rule. It is hard to imagine that the ruling party will give up
its dominance in state and society, since it will no longer be a single-party-dominant
system. Thus, how to reconcile the conflict between single-party rule and the rule of
law is never successfully answered by Pan Wei.

Pan suggests that a future rule of law–oriented political system in China should
incorporate several institutional elements: an independent bureaucracy, an autono-
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mous judicial system, an effective anti-corruption agency, a consultation system cen-
tered around the People’s Congress at both the national and provincial levels, and
finally a free media.42 This system essentially tries to incorporate political checks and
balances among several institutions. The only element left out by Pan is the chief
executive of the country—how it is selected and the nature of its relationship with
other institutions. And this is not a small omission, since it is precisely the relation-
ship between the king and other institutions in medieval Europe that provided the
foundation of constitutional rule in that the king’s power was restrained by these
institutions.

Moreover, every one of these institutional elements begs the question of the
institution’s relationship with the ruling party: How can they become truly indepen-
dent or autonomous or free from the ruling party? It is hard to imagine that operation-
ally this future rule of law–oriented system can successfully be implemented in
substance, and not just in name.

Only democracy offers institutional and political checks and balances, autono-
mous civil society, and a free media that can together restrain the power of the state
and its officials. Therefore, the rule of law can only emerge out of democracy. Al-
though a democracy may not succeed in establishing effective rule of law, just as
most of the third world democracies have failed to do so, it nonetheless provides a
much better opportunity than a single-party-dominant system, which is fundamen-
tally inconsistent with the rule of law. Drawing from the experience with develop-
ment of rule of law in East Asia, Randall Peerenboom concurs that, “Despite
considerable institutional reforms, the limited ability of the legal system to check
political power in South Korea, Taiwan and Indonesia suggests that ultimately the
lack of democracy imposed limits on the implementation of rule of law.”43

Thus, this chapter disagrees with Pan’s assertion that democracy is not necessarily
good for China since it has not led to the rule of law in many third world countries and
the results have been political chaos, corruption, and instability. The point here is that
no other system offers a better chance than democracy for establishing the rule of law,
certainly not a single-party-dominant system.

Pan points to the experiences of Singapore and Hong Kong as examples of suc-
cessful societies with the rule of law but without democracy. However, both Singapore
and Hong Kong share one unique legacy: they used to be British colonies. As histo-
rian Niall Ferguson argues in an important study, the rule of law marks one of the
greatest legacies of the British Empire of the nineteenth century.44 The legacy of
Britain as the world’s first government based on rule of law and the birthplace of the
Magna Carta certainly contributed to the strong tradition of law in Singapore and
Hong Kong.

Pan discounts the British legacy in Singapore and Hong Kong’s tradition with law.
He asks why only these two out of many former British colonies developed a strong
tradition of law. There are three answers to this question. First, studies have shown
that indeed democracies with the British legacy, almost all of them parliamentary
democracies, do survive longer than democracies without the British legacy.45 They
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are less likely to see democratic breakdown precisely because they tend to have a
better system of rule of law.

Second, Singapore is a country of rule by law, not rule of law. It has a one-party-
dominant regime, which imposes severe restrictions on liberties and attempts wide-
ranging control over the society. Therefore, as Singapore political scientist Lam Peng
Er argues, the system does not have an independent civil society and media, nor, as a
result, a viable opposition.46 Many characterize Singapore as soft-authoritarian rule,
not a democracy. Its strict laws are designed for state control over society. Therefore,
this is a political system of rule by law, not rule of law.

Third, Hong Kong’s judicial system is very British and this is why law and its
enforcement are effective. In fact, many of the current judges in Hong Kong are still
of British descent. They were appointed to their positions during the colonial era. It is
thus not a surprise that the British rule of law tradition can flourish in Hong Kong.

Therefore, this chapter argues that Singapore and Hong Kong will not and cannot
become models for China’s future development with the rule of law. Their British
legacy, high level of affluence, and minute size have given them unique advantages in
developing strong traditions with law in both governance and society. China cannot
replicate the British legacy and so cannot copy the experiences of Singapore and
Hong Kong.

In conclusion, China’s path toward the rule of law will be different from that of the
West. As Fareed Zakaria argues in an influential article, in the West the emergence of
constitutional liberalism preceded the emergence of democracy. This is what sets the
West apart from the rest of the world. As Zakaria defines it, “It is liberal because it
draws on the philosophical strain, beginning from the Greeks, that emphasizes indi-
vidual liberty. It is constitutional because it rests on the tradition, beginning with the
Romans, of the rule of law.”47 China’s political system of single-party rule is irrecon-
cilable with the basic tenets of rule of law. Thus, while the development of the rule of
law in the West preceded democracy, China’s chance for establishing effective rule of
law lies with democratization. A democracy does not guarantee the rule of law. But it
does stand a better chance than any other political system to achieve the rule of law.
Only democracy offers the necessary ideology, political checks and balances, au-
tonomous civil society, and free media that can together limit the power of the state
and its rulers.
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8
The People’s Court in Transition
The Prospects for Chinese Judicial Reform

Qianfan Zhang

This chapter examines the limits of China’s judicial reform in order to illuminate the
constraints of Pan Wei’s proposal for rule of law in China. Observers generally agree
on two aspects about the development of rule of law in China. On the one hand, since
its first experiment with “reform and opening” in 1978, China has made a “great leap
forward” on the road toward rule of law; on the other hand, China still has a long way
to go before it becomes a state truly governed by rule of law. In the span of two
decades recovering from the trauma of the Cultural Revolution, the National People’s
Congress (NPC) and its Standing Committee have made over 160 laws, the State
Council has issued some 770 administrative decrees, and the local authorities have
made over 5,200 local decrees.1 The judicial system did not remain stagnant. The
courts and the procurators’ offices were reorganized in 1979 to better serve the new
economic reform. By 1997, the number of persons employed in the various courts
and the procurators’ offices exceeded 290,000 and 210,000, respectively. In the mean-
time, the number of lawyers has grown to 100,000, a public registry has been estab-
lished all over the country, and legal aid centers had begun to emerge in the cities.2

Both the legislation and legal framework seem to have served their functions to but-
tress a burgeoning market economy, so far the major driving force of the Chinese
reform. In 1999, the constitutional amendments explicitly avow, for the first time in
the constitutional history of the People’s Republic, to “govern the state according to
law” (yifa zhiguo) and “establish the socialist state of rule of law.” Yet observable
marks, including seemingly solid ones like statistical data, can be deceptive and
misleading; the quantity of achievements normally fails to relay the quality. In fact,
the remarkable Chinese achievements in contributing to the rising expectation for
steady progress in rule of law only make the deficiencies all the more conspicuous.
Although China can now claim that the laws necessary for sustaining a stable flour-
ishing society are by and large in place, these laws have yet to be obeyed and effec-
tively enforced, hopefully before the common people become so disappointed as to
treat them as pure sham. Writing the words on paper is, after all, only the first and
comparatively easy step in a hitherto lawless society; making them count in daily life
is a much tougher task, but its fulfillment is the very touchstone for rule of law. This
task now confronts the Chinese government, particularly its judiciary—the very fo-
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cus of this chapter, as it is commonly believed that the court is the last place that
makes the laws count.3

The Chinese courts are loaded with tasks that are difficult to accomplish even from
the view of their Western counterparts: they are to strike reasonable balances in civil
disputes arising from ever more complex economic relationships; they are to keep in
check crimes of all sorts that come with mobilizing a society in which the previous
constraints on human behavior are dissolving, while paying due regard to the basic
rights of criminal suspects; they are also to contain the operations of the hitherto
omnipotent administrative powers within the orbits of law, at the same time ensuring
that their own judgments are consistent with the guidance and political imperatives of
the Chinese Communist Party (CCP). Is the Chinese judiciary up to the task? Even a
cursory examination of the current conditions would point to a dismal answer. Plagued
by too many long-standing problems, the Chinese judiciary is clearly not in good
shape. The courts face a serious shortage of funding; the judges are poorly paid and
professional quality is low compared to their Western counterparts; relying on the
local government for finance and appointments, the “people’s court” has come close
to being the “lieutenant of its local government” for protecting its territorial interests;
the trial process is inefficient and has lent itself to biases and the personal influence of
litigants; the enforcement of judicial judgments has long suffered from low rates of
success, making a significant portion of the legal decisions unfulfilled promises of
the state; and judicial corruption has been rising in proportion to economic growth:
trading the power of law for personal favors and material benefits has been a promi-
nent phenomenon among Chinese judges, and private dealings between judges and
lawyers at the expense of the litigants are becoming commonplace.4 The list could go
on. The consensus of the Chinese legal community is that the problems of the Chi-
nese judicial system have grown to such a critical extent that it must be reformed.

As a result, judicial reform has become a hot topic among Chinese legal scholars
as well as judicial officials, all of whom seek to remedy what I call the Chinese “judi-
cial syndrome.” In October 1999, the Chinese Supreme People’s Court (SPC) pub-
lished, for the first time in its fifty-year history, a blueprint for legal reform entitled
“The Outline of a Five-Year Reform of the People’s Court” (hereafter “Outline”). The
Outline vowed to improve the existing judicial structure in China, to enhance the
power and autonomy of individual judges, and to guarantee judicial efficiency as well
as fairness. Judges, whose qualifications are yet to be precisely defined, would be
carefully selected from the existing stock of judicial tribunals and lawyers who had
established records of good performance, and would become “judges in the real sense.”5

In the meantime, those judicial personnel unable to meet the standard would be put
off the post (xiagang). Apparently, the institutional reform carried out in ordinary
government agencies has also entered the Chinese courts.

The Outline created much hope for the prospect of the badly needed judicial re-
form. Now the first five-year experiment has just ended and a second reform plan just
surfaced after long delay. Has the first Outline achieved its purposes? Are future re-
forms likely to achieve the intended effects in the given political framework? Divided
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into four parts, this chapter is essentially an analysis of the current judicial problems
in China and their proposed solutions. First, it presents a preliminary theoretical model
for analyzing a judicial system. Next, it categorizes the problems that constitute the
judicial syndrome in China. It then outlines solutions that have been put forward by
the author to cure the syndrome. The chapter ends with a brief discussion of the
likelihood that these solutions will actually work. Although much of this chapter is
limited to the judicial system, it does indicate that the political hurdles encountered in
the process of judicial reform suggest that rule of law can hardly coexist with one-
party monopoly.

A Preliminary Theoretical Model

Every practical inquiry begins with a normative aim, and the aim for the Chinese
judicial reform is very clear: a working judicial system, that is, a system of courts that
can decide legal disputes fairly and efficiently. The next step, which is to be dealt with
by the rest of this chapter, is about the means: What does it take to build such a
system? Here we need to integrate the macro (statistical) and micro (rational choice)
models to analyze the judicial behavior. A judge sitting in the court hears a case and
decides. To reach a “fair” or “impartial” decision means that the judge decides by
properly applying the law to the facts, without being influenced by “irrelevant fac-
tors” in the eyes of the law, such as personal opinion or interest. She or he must have
the right education and training to acquire the professional ability of understanding
and applying the law and relevant facts, and in some way must acquire the moral
integrity to steer clear of various interferences. These interferences come from multi-
farious sources that can potentially find an infinite number of connections with the
person sitting on the judicial bench. The most obvious source is the government au-
thority from the other departments or a dominant political party, especially if these
entities control some of the goods that the judge regards as personally important.
Powerful social groups may also influence the judge’s decision; indeed, the fear of
bad publicity may deter a judge from deciding in the way that the law dictates. The
other common source of interference, especially familiar in China, is the influence of
relatives and friends in the broadest sense, who may impose a pervasive pressure
upon the judge’s daily life. Even a litigant may succeed in influencing the judge’s
decision simply by bribery. Of course, if the judge’s integrity is impregnable before
all sorts of pressures, threats, and temptations, then he/she in theory does not need
any shield from outside interference; in the real world, however, such a person is hard
to find. Although the judge’s professional and moral quality is indispensable, institu-
tional guarantees are provided precisely to make judicial independence possible for
judges who share both the virtues and weaknesses with common, fallible human beings.

Even though this study is not meant to be quantitative, a more definitive model
may help to make clear the mechanism for achieving judicial impartiality. Such a
model should, as the foregoing discussion shows, contain the “dependent variable”
(labeled as Yj), which measures judicial fairness, and a number of “independent vari-
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ables” that affect the judicial functioning. Variables are designated since they are
quite numerous. There are two types of independent variables: internal (subjective)
and external (objective), both of which are explained below.

Internal Variables

The internal variables refer to the judge’s personal quality, including the professional
ability (Xprof) and moral integrity (Xmi) to decide cases in the right way. Variables of
a subjective nature are difficult to measure, however, and can be usefully reduced to
objective variables if possible. Since the professional ability is acquired through le-
gal education and training, we can decompose Xprof into objective variables Xedu and
Xtrain, which may be expressed in turn by the years and the level of education and
training. On the other hand, it is difficult to decompose moral integrity into totally
objective variables. The tendency and tenacity to resist judicial corruption are partly
encouraged by the four institutional variables explained below, but they do not take
into account personal differences. Without a clear understanding of the objective
causes for moral integrity or the lack thereof, we cannot properly objectify this vari-
able. So the residual term Xmi is kept to indicate the subjective difference. Although
it is difficult to measure this term, its presence seems to be necessary to make the
model complete.

External Variables

The external variables refer to those environmental factors that would affect judges’
decisions. They mainly include (but are not necessarily limited to) the terms of ap-
pointment and removal (Xapr), the judges’ remuneration and working conditions, in-
cluding funds for judicial operations (generally labeled as Xwc), and the judges’ personal
responsibility for individual case decisions (Xind). High values for the external vari-
ables will lead to an independent judiciary, as they indicate that the judges are more
entrenched in their positions, that the courts have sufficient financial capacity for
independent operation and are less likely to succumb to the administrative power in
exchange for funds, and that the judicial decisions are less likely to be replaced or
modified by a superior external power. High values for both internal and external
variables will lead to a working judicial system in the sense that it can decide cases
fairly and efficiently.

Judicial Corruption

Finally, there is the problem of judicial corruption. In a way, it is the opposite of
judicial fairness as it occurs when the internal and external variables take low values,
but it also serves as a constraint to judicial reform, especially regarding judicial inde-
pendence. Since no judicial system in the real world can achieve perfect conditions
for the independent variables, the tension between judicial independence and corrup-
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tion is always there. Obviously, judicial corruption will be deterred to some extent by
the penal law that punishes such devious behavior, and the effects of deterrence are
designated by Xcor.

Judicial corruption complicates the way in which the independent variables in-
teract. If the overall level of the judges’ moral integrity (Xmi) is high, for example,
then improving judicial independence (Xapr, Xwc, and Xind) will truly improve judi-
cial fairness; if the moral integrity level is low, however, improving judicial inde-
pendence may actually reduce judicial fairness (since the corrupted judiciary would
be running without external control), unless various penal laws can effectively keep
judicial corruption in check (that is, Xcor is high). In this way, moral integrity and
penal laws against corruption complement each other. To achieve judicial fairness,
mere independence is not enough; rather, judicial independence, moral integrity,
and a legal environment that checks judicial corruption interact in a complicated,
nonlinear fashion.

To sum up, a fair and just judicial system will result (1) from a highly educated and
well-trained body of individual judges distinguished by high moral integrity; (2) from
the effectiveness of the penal law in controlling judicial corruption; and (3) from
judicial independence as a result of the judicial appointments and dismissals made
strictly according to law, a high socioeconomic status and sufficient operational fund-
ing as guaranteed by law, and the individual responsibility of the judges for deliver-
ing judicial opinions without political, administrative, and social interference.
Improvement of a judicial system toward judicial fairness requires improvements in
all the independent variables discussed above, and the breakdown of any conditions
listed above is likely to result in failures in the judicial system.

Viewed according to this model, what is the current condition of the Chinese
judiciary?

The Judicial Syndrome in China

China has been a country of many ironies that continue to perplex a thoughtful out-
sider. Particularly perplexing is the disparity between words and reality. Historically,
China has purported to be a unified state under the control of a centralized govern-
ment, which in effect admits no limit in its power, yet a closer look reveals a picture of
a terribly fragmented governing structure, particularly in the administration of jus-
tice. The current regime also purports to be a socialist state in which social justice is
supposedly the primary goal, yet its court system, commonly supposed to be the
vanguard of justice, has been woefully inadequate for rectifying and deterring any
injustices. Although the judicial system bears the name of the “people,” whom it is
supposed to serve, the problems as outlined here have long prevented the courts from
effectively serving the public interest. A Chinese judge is supposed to enjoy many
rights, including an independent institutional status,6 but in practice he/she is far from
independent. These problems interact to form what I call the Chinese “judicial syn-
drome,” which includes four related aspects: the low professional quality and en-
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trance requirements for Chinese judges (Xprof), the lack of adequate funding from the
central government and the reliance on the local government (Xwc), which has led to
blatant local protectionism (related to Xapr), the inefficient structural settings within
the courts that emphasize administrative control at the expense of the judicial inde-
pendence of individual judges (Xind), and the receptivity of the Chinese judiciary to
various forms of corruption (Xmi and Xcor). The present chapter cannot quantitatively
measure the relevant judicial variables, but it will present the qualitative conditions of
the Chinese judiciary below.

The Professional Quality Problem: The Condition of Chinese Judges

Rule of law means that power is carried out without arbitrary personal influences, but
it does not mean to neglect the personal and professional qualities (Xprof) of those who
occupy the positions of making, interpreting, and executing laws. Indeed, it would be
almost a truism to state that the prerequisite for bringing rule of law as a particular
social and political ideal to reality is the willingness and ability of the public power
holders to submit to such an ideal.7 Thus, before talking about China’s judicial re-
form, we must have some idea about the people who make up the judicial system.
Here we see the first symptom of the Chinese judicial syndrome, a necessary result of
the combining influences of the history, the tradition, and the institutions at the per-
sonal level.

For most of Chinese history, the judiciary has been a neglected branch of govern-
ment, subordinate to and often directly overseen by the executive. At the level of local
government, the “judge” was the very executive head of the county; whenever his
authority was in question, he was the judge of his own cause (subject, of course, to
review by his superiors). Such an institutional arrangement, in which the same person
executed and judged the law, has been regarded in the West as anathema to liberty and
justice since Montesquieu. At the highest level in the central government, the Chinese
judiciary, with various names in different dynasties, was maintained as a separate
function, and was subordinate to the highest executive officer. In either case, judicial
independence was next to nonexistent.

This situation remained unchanged for most of the current regime. The revolution,
claimed to be unprecedented in history, did turn many things on their heads, but the
shadow of tradition was most conspicuous in the judicial model of the new China.
Indeed, it is fair to say that revolution brought retrogression rather than progression to
the judicial integrity of the Chinese courts. In the various versions of the People’s
Republic constitutions, the judiciary has been a separate branch, but it is consistently
treated as an ordinary state functionary fulfilling the role of “proletarian dictator-
ship,” in parallel to the other functionaries that are primarily executive in nature,
notably the public security bureau and the procurator’s office. A directive of the cen-
tral government in 1950 stated, “The people’s judicial work is just like the people’s
army and the people’s police; it is one of the important tools of the people’s govern-
ment.”8 Thus, for a long time, the Chinese judiciary was expected to fulfill the same
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function as the police and the armies—the “knife’s handle” (daobazi) of the proletar-
ian dictatorship.9 It was hardly surprising that, until very recently, a Chinese judge
looked quite similar to a policeman or a military officer, wearing an army uniform
with starred epaulets. The judicial reform in 1952 further consolidated the party lead-
ership over the judiciary. By 1957, party control came under serious attack within
Chinese judicial circles. The result was not the reduction of political control, but the
purge of 6,000 “old law personnel” who had constituted the pool of extremely scarce
Chinese judicial resources. In the civil division of the Shanghai second middle-level
court, for example, eight among twenty judges were declared “rightists.”10 The va-
cancies were filled by the revolutionary activists, who had rarely acquired legal or, as
a matter of fact, any academic training.

Since a “judge” in China is hardly different from an ordinary cadre in the bureau-
cratic echelon under the party leadership, he is supposed to perform a variety of pub-
lic functions: he might be executing a court order, in which case he is equivalent to an
American sheriff, except that the order is often made by the very judge executing it;
he might be gathering evidence on his own initiative for a criminal prosecution, in
which case he is acting as a civil law magistrate; he might be actively engaging in
settlements of civil disputes or administrative compensations, where he plays the role
of an arbitrator; he might even be traveling in the countryside during an episode of
“popularizing legal education,” explaining to peasants the party policy in a particular
legal area and earnestly seeking cases for summary judgment. Thus, sitting in court,
hearing cases, and delivering legal decisions comprise only one of the many roles—
and perhaps not even an important role—a Chinese judge is supposed to play.

So who are the “judges” in China? This question implies two related questions:
First, how is the judge (or the judicial function) defined? Second, who may become a
judge in China? A judge in the West holds a specialized and privileged position re-
quiring special knowledge and qualifications for deciding a legal dispute. In compari-
son, a Chinese judge has a much broader definition. Someone who decides cases is of
course called a judge, but so are those who merely execute the court orders or manage
internal court affairs. The trial function is commonly exercised by the “trial chief”
and “trial members” under the guidance of the presidents of the entire court and its
particular divisions. The latter’s function is to assure that every legal judgment is
politically “correct” and socially acceptable. A Chinese “chief judge” (that is, the
head of the court) may never try a single case by himself, yet he is still respectfully
called a judge. In fact, anyone who works in a court and deals with some paperwork
might be referred to as a judge. As a result, China has a large body of “judges” (over
290,000, a number that greatly exceeds the number of lawyers—indeed a peculiar
Chinese phenomenon),11 but only a portion of them really judges any cases.

Consistent with the broad definition, the entry qualifications (say, Xedu) for becom-
ing a judge are abnormally low. It used to be the case that almost anyone could get
into a court and become a “judge.” The current judicial body is the result of rapid
expansion after 1979, in response to the need for regulating the rising social conflicts
during the economic reform. The judicial personnel were largely “borrowed” from
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social and political organizations previously having little to do with works of a judi-
cial nature. A significant portion of the judges was made up of army veterans who
were assigned political and legal work at the time of retirement from the service,
without any prior legal training. Some of them have become the court presidents or
the division chiefs—the real power holders controlling the judicial decision making.
The appointments were made by the party leaders mainly according to their political
loyalty rather than professional qualification, and anyone deemed suitable to work in
the “party and political institutions” is thought to fit judicial work as well. Likewise,
factory workers and high school graduates can be assigned to the court and become
“judges.” Court secretaries can also become judges within a few years after they are
promoted to “assistant judge,” without having to go through formal academic train-
ing and extensive legal practice. Many appointments of court personnel are still made
on the basis of personal friendship or family kinship; if the direct appointment of
one’s own relative seems too obviously inadequate, then two friendly courts can ex-
change their desired appointees.

Measured against the professional yardstick, then, the quality of the large Chinese
judiciary is low. According to a recent survey, only 5 percent of the judges nationwide
have earned undergraduate degrees, and only twenty-five among a thousand judges
have earned graduate degrees.12 It was reported that in Beijing, where the education
level of the judges is among the highest in the nation, 75 percent of its 45,000 judges
have obtained degrees from “specialized colleges,” but 60 percent of these degrees
were issued from televised education and nonprofessional colleges; among the small
10 percent of the judges who have obtained undergraduate degrees, it was unclear
what percentage of them were formally educated in law.13 Nor is the Chinese court an
attractive place for people with integrity. Few graduates from the schools specialized
in law and politics are willing to work in the courts or the procurator’s office: between
1984 and 1998, the judicial organizations absorbed only 20 percent of the almost
2,000 graduates from these colleges; for the graduates holding advanced degrees, the
court is simply not the place to be.14 And recent attempts by the SPC at open recruit-
ment have failed to attract lawyers and legal scholars to this supposedly highest ech-
elon of legal practice.15

Although definitions alone seldom make a substantive difference, the general na-
ture of Chinese judges does have practical consequences. For one thing, it is difficult
to formally distinguish between the judges who exercise different functions and to
treat them differently in terms of status and salaries. Given the limited financial re-
sources available, and the necessity of dividing them among a large number of “judges,”
the average per capita remuneration of judges is necessarily low. Large numbers in
the profession, low remuneration, and low professional quality have created a stable
equilibrium in Chinese judicial circles. The first step toward a more effective judicial
system should be to break the vicious cycle by reducing the scope (and thus the
number) of Chinese judges and improving the social and economic status of this
more select group. The key to the success of judicial reform will be to make the courts
a more attractive place for young talent. As an editor points out sharply, a good insti-
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tution is perhaps the necessary condition for judicial reform, but it is certainly not
sufficient; indeed, before institutional reforms can take effect, the personal quality
problem must be resolved.16 As this chapter seeks to show, problems at the personal
and institutional levels are inextricably linked to each other, and neither can be re-
solved without the simultaneous resolution of the other.

Three Related Problems: Money, Institutional Dependence,
and Local Protectionism

It is not hard to imagine from the above that, in general, the Chinese courts are rela-
tively poor, partly reflected in low Xwc. Not only are judges poorly rewarded, but the
working conditions in many courts are truly primitive. In some remote areas, the
court can hardly maintain an outer image dignified enough to be called a “court.” The
presidents of the courts have been nicknamed “Mr. Public Relations,” or, more scath-
ingly, “beggars carrying the scales [of justice].”17 The funding problem is exacer-
bated from the perspective of the functions that Chinese judges are expected to perform.
Following the continental model, a Chinese judge is supposed to undertake an inde-
pendent investigation, often in areas outside his jurisdiction, if he finds the available
evidence insufficient to reach a justified decision. Maintaining this type of inquisitive
court is naturally more expensive than the American or British courts, where judges
strike the evidential balances without having to leave the courtroom. In China, how-
ever, the limited funds allocated for the judiciary often prevent the judges from ful-
filling their official functions, and force them to get the job done by using mechanisms
that are both legally and morally dubious, thus contributing in significant part to
judicial corruption (more below). It is common for Chinese courts to solicit various
types of financial endorsements not defined by law and for judges to commingle with
the litigants on their field trips, during which the litigants pay for the judges’ personal
expenses. The scarcity of judicial funds has also made a substantial proportion of
court decisions essentially empty pronouncements, since Chinese courts are respon-
sible for enforcing their own orders, some of which involve other jurisdictions and
imply the incurring of additional expenses that the courts cannot afford. By the end of
1997, there were over 2 million court decisions awaiting enforcement. The lack of
judicial resources has seriously threatened judicial independence, undermined the
effectiveness of the law, and cast doubts on the quality of justice.

A more direct threat to judicial independence is the way in which judicial funds
are distributed. Ironically, the People’s Republic purports to be a unified central state,
but at least in one important respect it is terribly fragmented, and the situation is made
even worse by the ongoing economic reform. Following national implementation of
the financial self-responsibility (chengbao) system in the rural areas, the scheme of
“eating from separate stoves” (fenzao chifan) has also been promulgated among the
over 3,000 Chinese courts. Until very recently all local courts, from the lowest “basic-
level courts” in counties and city districts to the high courts located in the provincial
capitals, were financially dependent on their local bosses, the parallel local govern-
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ments. The judges’ salaries and the funds for court operations came mostly from the
local government budgets and were subject to the threat of reduction whenever the
court decisions adversely affected the local interest. Just like the case of American
school taxes, where leaving the public school finances entirely up to the local prop-
erty tax created significant regional inequality, leaving court finance to local govern-
ments has also created regional disparity among judges of the same rank as far as
salary, working conditions, housing and welfare, and funds for carrying out judicial
investigations. In particular, courts in the poor areas are obliged to seek income and
funding through a variety of means, which can seriously compromise their indepen-
dent status. Thus, although devolution of power to the local level did bring vitality to
economic reform, in judicial administration it seems to have created more serious
problems than it has solved.

More directly, the local people’s congress (LPC) and government control the se-
lection and promotion of the court personnel (low Xapr). According to Article 11 of
the Judges Law, the presidents of the various levels of local courts are elected and
dismissed by the LPC at the same level, and the vice presidents, presidents of the
divisions, and ordinary judges are appointed and dismissed by the corresponding
standing committee of the LPC upon recommendation of the court president. It seems
that these provisions will stay valid for an indefinite period of time despite judicial
reform, as they highlight the “Chinese character” of the political structure centered
(theoretically) on the people’s congresses. As a result, a judge failing to carry out
instructions of the local leaders can be reprimanded or even removed. The local con-
gress may even summon the leaders of a court to discuss specific cases together with
the litigants and hand down the decision, for which the court is to be held responsible.
In Anyue county of Sichuan Province, for example, the standing committee of the
LPC “sat together” with the vice president of the court, the chief of the division, and
the local defendant to figure out how to “draft the judicial decision.”18 An LPC might
not always be able to assert its own independence against the party or the executive
departments of the government, but it can be quite effective in interfering with the
judicial process.

Therefore, unable to shield judges from material pressures exerted by the local
government, China’s current institutional arrangement has failed to protect the most
basic aspects of judicial independence. The problem is most obvious in administra-
tive litigations, where the defendants are administrative agencies that are likely to be
holding pieces of the judicial pork; an unfriendly decision may very well trigger the
denial of salary raise and funding, housing and welfare, means of transportation, and
other personal or institutional benefits. Partly for this reason the administrative cases
are few on the whole (only 1.5 percent of the total number of cases in 1996, a small
amount compared to the civil and economic cases), and the rate of “voluntary with-
drawal” has been consistently high. A controlled judiciary can hardly be expected to
be independent and act impartially in the interest of the law. Indeed, the supposedly
unified judicial system in China has become the “court of local governments” in the
sense that courts are naturally inclined to act on behalf of local interests at the ex-
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pense of the uniform application of law. It is not uncommon that, in a dispute involv-
ing litigants of different localities, the judge should distort the obvious interpretation
of the law or ignore the preponderant evidence in order to decide in favor of the
litigant in her own jurisdiction. The following case, which has aroused national atten-
tion, is but a typical illustration of such a phenomenon.

In Beihai of Guangdong Province, a woman fell from her motorcycle at a sharp
left turn and was found bleeding and unconscious on the ground. Liu Qiuhai, a repre-
sentative of the LPC in a neighboring city, happened to pass by and see the scene. Liu,
the driver of his van, and a few pedestrians helped to carry the injured woman to a
local hospital, where she received treatment until she recovered. Liu left before her
recovery without asking for reward, but he was surprised to find an array of penalties
waiting for him. A month later, when he passed by the same spot with the same van,
he was stopped by a traffic policeman and a friend of the woman’s brother-in-law
who informed him that he had been charged with committing a hit-and-run and con-
fiscated his vehicle. The police action apparently violated the administrative proce-
dure. But when Liu and his driver initiated administrative litigation in the city court
against the police action, the charge was summarily dismissed and the legality of the
police action upheld. Liu and the driver of the van were then sued by the self-claimed
“victim” in Beihai for criminal and civil liabilities. In a curious opinion, the district
court dismissed the charge against the individual parties, but found the driver’s em-
ployer liable for the plaintiff’s losses. When an outspoken Guangzhou-based newspa-
per, Southern Weekend News (Nanfang zhoumo), reported the event, it was sued for
libel by four parties: the injured woman and her brother-in-law involved in the event,
the policeman, and the transportation police branch of the city public security bureau,
all seeking enormous sums of damages because the report allegedly harmed their
reputation. The city court found the press liable for all charges. The decision was
sharply contested by many legal scholars and practitioners, and the case has been
appealed to the higher courts. While the final decision is pending, the Beihai example
makes it obvious that the local courts cannot be trusted to administer impartial justice
whenever “outsiders” are involved.

The Structural Problems of the Courts: Lack of Personal
Independence and Responsibility

As already discussed, the Chinese court used to be viewed as an organization akin to
other administrative organizations; the “judicial system,” including the courts and the
procurator’s offices, was seen as a part of the “party and political organs,” similar to a
party committee or a local executive office. And so was the style of its administration,
indicating a low Xind. Once a case was opened in the court, it would be circulated
among half a dozen internal sections, each giving a summary decision (which has to
be summary since each section is to go through all cases). Partly owing to the low
professional quality of the judges and the need to reduce judicial errors, the final
decision was not made by individual judges, but by a “trial committee.” The hearing



THE  PEOPLE’S  COURT  IN  TRANSITION 149

judges would report the facts of the case and their tentative decision to this committee
to get its approval. And to guarantee “political correctness,” the decision of the com-
mittee also had to be approved by the head of the division and then the president of
the court. A common decision would be discussed by people at many different levels:
a panel of judges who actually tried the case, the trial committee (which usually did
not try the case), the committee of the division to which the case belonged, and the
administrative heads of the court, who had (and still have) the power to remand the
case to the trial committee if they disagreed with the conclusion. The majority of the
decision makers involved in this formidable process neither saw the litigants nor heard
their arguments, and had at best an indirect knowledge of the facts. Hence the “sepa-
ration of trial and decision,” in the sense that those who tried the case could not decide
it; the real decision maker did not try the case. Such a procedure has not only reduced
judicial efficiency and resources, but has also made it more likely that the litigants
can succeed in affecting the judicial decision somewhere in the chain process through
the “back door”—via their personal relationships with someone inside the court.

Of course, the most pernicious effect of this style of judicial administration is that
it removes personal responsibility from the judges. A judge became little more than a
bureaucratic clerk whose decision depends on layers of approval within the power
pyramid in order to take legal effect. And a dependent judge is surely an irresponsible
judge. It has been common for an ordinary Chinese judge to avoid sensitive problems
and refer them instead to the “leaders”—the heads of the court and its particular
divisions, who are in a sense “the judge of the judges”19—or if the latter cannot de-
cide, to the higher courts. As is commonly said, “whoever has a higher authority,
that’s whose words count.” The result is that the judge—if she can still be called as
such—is obliged by self-interest to obey rank and status rather than the voice of
reason and law; otherwise she merely puts her career at risk and must be prepared to
suffer the penalties for disobedience. Conversely, the pre-reform would enable a shrewd
judge to use the trial committee as a shield for his own invidious judgments; through
misleading and biased reporting of facts (which are rarely, if ever, published), he
could successfully foist a biased decision upon the committee as the formal decision
maker, and stay away from any culpability. Last but not least, although the LPC ap-
points and removes the judges, the head of the court has the power, pursuant to Ar-
ticle 11 of the Judges Law, to appoint and remove assistant judges, who actually
perform the judge’s functions.20 Owing a favor to the head, these people are usually
the “president’s men” who tend to pay more heed to the order of their patron than the
command of the law.

Judicial Corruption: Constraints to Judicial Reform

It has been easy to blame the Chinese judiciary for its lack of independence. Yet
judicial independence presupposes a minimum degree of professional and moral in-
tegrity on the part of the judiciary itself, for independence necessarily implies aboli-
tion of some forms of external control that might otherwise be used to deter the
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self-seeking behavior. To be sure, despite the institutional handicaps, China does not
lack upright and competent judges. But worldwide experience suggests that, although
a society may tolerate occasional corruption in an ordinary bureaucracy, the standard
for probity is especially high for the judicial office. The long-standing neglect of the
need for this special requirement has left the Chinese judiciary as a whole far below
the world standard. As many have sensibly argued, the Chinese courts seem to be
corrupt enough even when they are supposedly under close scrutiny; further indepen-
dence could only make things worse. Can Chinese society afford an independent
judiciary and trust it to run by itself?

This brings us back to the initial problem: every operating institution implies the
prerequisite that the people making up this institution respect and follow the basic
“rules of the game” that the institution openly purports to uphold. Pursuit of indi-
vidual self-interest in violation of these basic norms undermines institutional effec-
tiveness, and is commonly called corruption if the institution to which the power
holder belongs happens to be a public office. Ever since the market reform inaugu-
rated in 1978, the corruption of public officials rose sharply in both variety and
quantity. Unfortunately, the Chinese judiciary is no exception. Reports of judicial
corruption, which may appear stunning by Western standards, have become com-
monplace in China; partiality and exchange of favors between the judges and liti-
gants have seriously undermined the fairness of judicial outcomes that is central to
the legitimacy of any judicial system. Judicial corruption takes a variety of forms, in
which the judge(s) enter illicit relationships with the interested party for mutual
benefit. Bribery is the most common, taking the form of an exchange of court favor
and material benefits, most frequently money and sex. Benefits can also be intan-
gible, to be paid off by a long-term relationship with the beneficiary of an unduly
favorable decision, usually a powerful figure in the government or party organ di-
rectly or indirectly involved in the case. Sometimes a corruption case might begin
with plain judicial errors, and develop as the courts and other government depart-
ments collude in a grand concealment project. Even in Jiangsu Province, where the
judicial system is relatively clean and the quality of judges regarded as high com-
pared to an average inland province, sixty judges were punished for engaging in
various forms of unlawful activities.21 Between 1993 and 1997, a total of 376 judges
and 370 procurators were found to have committed crimes.22 And these do not in-
clude the major infringements yet to be uncovered and countless minor ones that
few would bother to take seriously. The Judges Law, for example, explicitly prohib-
its judges from “privately meeting the litigants and their representatives, or accept-
ing their invitations and gifts” (Article 30). Owing to the lack of institutional
guarantees, however, it has been common for the judges to commingle with the
litigants and for the litigants to seek to establish or improve a personal relationship
with the deciding judges of their cases. Indeed, corruption has become so pervasive
among the Chinese judiciary that anyone can hardly stay “clean” in judicial circles.
Compared to courts worldwide, it is no exaggeration to say that Chinese courts are
among the most corrupt. This harsh fact places Chinese judicial reform in an un-
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comfortable dilemma as it constantly triggers debate as to how much autonomy
should be given to the Chinese judiciary.

To summarize, the Chinese judicial syndrome has been the combination of per-
sonal and institutional problems that have reinforced each other into a stable equilib-
rium. On the institutional level, Chinese judges, too many in number, are poorly paid
and lack proper funding to carry out the judicial functions (Xwc); the local controls of
judicial finance and appointments have made the Chinese courts overly responsive to
the local demands (Xapr and Xwc) at the expense of their judicial independence and the
national uniformity of law; the administrative control model of the internal court
structure further depresses the independent spirit of Chinese judges (Xind), making
them reliant on administrative leaders in judicial judgments. These poor institutional
arrangements have made the Chinese court an unattractive place for judicial elites.
Thus, it is not hard to understand seemingly contradictory demands: on the one hand,
the body of Chinese judicial personnel has grown to such a large size that it has
absorbed a significant portion of resources and constituted a serious burden for soci-
ety; on the other hand, China is acutely short of talent specialized in law. Many who
acquired the title of judge lack the ability to really try and decide cases; and even
among the competent judges, those graduating from extension programs of various
sorts greatly exceed the formal graduates in law (low Xedu). The overall low quality of
judges and their poor working conditions have jointly made the Chinese court an
easily corruptible place (low Xmi), imposing further constraints on judicial reform and
reinforcing the stability of the existing system.

Is it still possible, then, to resolve the Chinese judicial syndrome? The Chinese
legal community answers affirmatively with an ambitious blueprint for fundamental
reform.

Reforming the Judiciary Within the Existing Political Framework

“The Outline of a Five-Year Reform of the People’s Court” came into being as a
result of academic discussions, criticisms, and reform experiments that have lasted
for the last several years. Consistent with the analysis above, the Outline recognizes
that judicial independence and impartiality in China have been impeded by four types
of problems: (1) local protectionism that has seriously undermined the uniformity of
law; (2) the overall low professional and moral quality of Chinese judges, which
makes them prone to corruption and unfit for impartial administration of justice; (3)
the bureaucratic management model at odds with judicial independence and effi-
ciency; and (4) the lack of material provisions (e.g., funding and working conditions)
necessary for the effective functioning of the courts, especially of the basic-level
courts. To cure the judicial syndrome, the Chinese government has come up with a
systematic plan. Aiming to resolve these problems, the Outline sought to achieve the
following reform measures in the span of five years between 1999 and 2003. The
program will be summarized below as a response to the four types of problems out-
lined above.
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Curing the Professional Quality Problem

The professional quality of judges is probably the most extensively discussed prob-
lem in China. Here, the Outline has focused mainly on improving the quality of the
existing judges, without extensively modifying the academic requirements (Xedu) for
existing and new judges as already provided by the Judges Law. To improve judicial
quality, the SPC is going to offer comprehensive legal training in the next three years
to the presidents and divisional chiefs of courts above the middle level, and the pro-
vincial high courts are to offer similar training to the basic-level courts within their
jurisdictions. In a teleconference, Xiao Yang, the president of the SPC, vowed to
establish a modern court system according to the Outline and the Judges Law. In July
2000, the SPC published a tentative method for selecting chief trial judges. The new
selection method was intended to reduce the number of judges qualified to sit on the
bench and actually try cases. Over half of the basic-level courts were to implement
the judge selection system in the year 2000, and the task was supposed to finish
nationwide by the end of 2001. In some experimental areas, the judges would then be
fixed in ranks (dingbian) and provided with judicial assistants.23

The reform also called for improvement of the rules for selecting future judges
and court clerks, so as to accomplish an “elitist transition” of the judicial team. Ac-
cording to the Outline, every court would establish a limited number of posts for
judges, whose performances would be evaluated periodically by a special committee;
supposedly, only those who scored high enough would be given the positions. Ar-
ticles 16 and 17 of the Judges Law state that Chinese judges are to be divided into
twelve levels, and a judge’s level is to be determined according to “his/her occupa-
tion, virtues and talents, the level of professional fitness, the performance of trial
work and the years of service.” According to Articles 46 and 47 of the Judges Law,
the judges’ performance is to be assessed by an Examination and Evaluation Com-
mittee composed of the president of the court and several judges. These provisions
are meant to introduce a merit-based system providing rewards for competent judges,
but in practice they have been reduced to a mechanism of internal balance of inter-
ests, and amount to little more than bonuses for administrative positions and senior-
ity. The administrative features of the Chinese courts are reinforced by differentiating
the judges’ levels and status. The Outline by and large leaves the bureaucratic struc-
ture of the court untouched, and adds more selection criteria and tests. As discussed
later, such a scheme may actually exacerbate rather than ameliorate judicial reliance
on the administrative leaders and further complicate the personal relationships among
the judges.

The reform also aims to improve the low quality of reasoning in current judicial
opinions. So far Chinese judicial decisions have been notoriously brief on legal rea-
soning, and in many opinions the “reasoning” part is really a pretext for predeter-
mined conclusions. Following a fixed format, most written decisions used to fit within
a single page, and their cryptic written style helped to hide personal bias. The situa-
tion is made worse by the fact that in China the judicial decision of a particular case is
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normally available only to relevant parties, not to society at large. Thus, it is essen-
tially a “private opinion” without public supervision. To rectify this deficiency in
criminal trials, the SPC drafted in 1999 the “Model Format for Judicial Opinions in
Criminal Trials,” and laid emphasis on legal reasoning in all types of judicial deci-
sions. Consistent with the national reform in judicial opinions as a part of judicial
reform, several provincial high courts have organized competitions that award high-
quality opinions. Judicial decisions will also be gradually made open to the public.
From the middle of June 2000, the SPC began to selectively publish judicial opinions
of “especially important and typical” cases in the SPC Gazette, the People’s Court
Daily, and even on the Internet. The publication is currently limited to the legal opin-
ions of the SPC, and it is uncertain when the lower courts’ opinions will also be made
open to the general public.

The Outline leaves untouched, however, the low educational level of the existing
judges. The Judges Law, promulgated in 1995, aimed to solve this problem, but it has
achieved very limited success in this area. Article 9 in Chapter 4 (The Judges’ Condi-
tions) requires that a judge must “graduate from a high-level college specialized in
law” and have worked for two years, but it also allows those who graduated from
colleges not specialized in law, yet nevertheless possessing “specialized legal knowl-
edge,” to become judges. Without a clear definition, the term “specialized legal knowl-
edge” leaves a loophole in judicial recruitments. It was thought that the first assessment
of judicial levels should be carried out according to personal ability and educational
background. In practice, however, neither matters more than administrative rank and
the length of tenure. According to a recent report, the Judges Law is about to be
revised, yet the proposed revisions fail to clarify the vague terms. It is doubtful that
the revisions can effectively improve China’s practices in selecting its judges and
deciding their status. Still, some progress has been made in certain areas. For ex-
ample, the high court of Jiangsu Province will no longer recruit judges without a
graduate degree, and the basic-level courts will abolish the past practice of recruiting
graduates of middle-level specialized schools except as speed typists.

Curtailing Local Protectionism

Local protectionism has led to the strongest outcry against the existing judicial sys-
tem, and the Chinese government has long grappled with this problem in vain. To be
sure, sinister as it is, local protectionism is present to a degree in any sizable political
unit. The state courts in the United States are known for their local biases. The prob-
lem is effectively solved by the federal system, especially the mechanism of diversity
jurisdiction provided by the Constitution of the United States. Traditionally China
was a centralized state, but in judicial administration, it appears to be insufficiently
centralized, and local protectionism has been rampant owing partly to China’s vast
geographical span and great disparity in economic development, and partly to the
unreasonable financial structure of the judicial institution. Ironically, while decen-
tralization and devolution carry the day for the general reform of the Chinese eco-
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nomic, political, and social structure, recentralization seems to be an indispensable
remedy for judicial reform. An obvious approach is to break the current horizontal
structure (kuai, or block) and establish a vertical structure (tiao, or slat), which would
enable the central government to directly finance the local courts, thus removing the
local pressures over the latter. In 1999, some of the city courts reportedly no longer
lived on the “mixed food” (zaliang) supplied mainly by their local governments and
began to receive the “imperial supply” (huangliang) flowing directly from the central
treasury.24 In the meantime, the leadership of the lower courts will be frequently
switched to other locations to reduce the establishment of personal ties with the local
governments. It remains to be seen whether these mechanisms effectively reduce lo-
cal protectionism in judicial behavior.

A major aspect of local protectionism is evident in the “enforcement difficulty.”
This problem has a broader scope than local protectionism (even a native resident
may find it hard to enforce an unfavorable judgment, say, against an official in the
same jurisdiction), but it is particularly difficult for a court to enforce its judgment in
another jurisdiction (especially in another province). Judicial enforcement received
heightened attention in 1999, “the year of enforcement.” Recently, the SPC fashioned
an institutional mechanism that establishes a special “enforcement bureau” in each
provincial high court. The mechanism is expected to not only streamline the overall
enforcement process within a jurisdiction, but also reduce local protectionism in en-
forcing a favorable judgment obtained by a party outside the jurisdiction. Instead of
having the deciding court to directly enforce its judgment in another province, the
task will be delegated to the enforcement bureau of the latter province. The mecha-
nism, which has now been promulgated in a dozen provinces, will hopefully enhance
the efficiency and reduce the cost in the enforcement process.

Improving the Internal Structure and Processes

The reform of the internal court structure is probably the most ambitious and poten-
tially most far-reaching program that the SPC has ever launched in its history. The
Outline explicitly aims to accomplish several goals. First, the reform is to modernize
the trial process through the “three separations” (not the separation of three powers!),
that is, the separation between the filing and the trial of the case, the separation be-
tween the trial and the enforcement of the court order, and the separation between the
trial and supervision of the judicial decision. The goal of the three separations is to
make sure that the trial process follows cases, not judges, in order to thus prevent the
litigants from consulting the judges’ opinions on the cases and to eliminate the “three
together” during the investigation (in which judges and litigants travel, eat, and lodge
together).25 This mechanism might have some limited impact on checking judicial
corruption. Second, to improve the efficiency of trial processes, the courts will limit
the amount of lag between the filing and hearing of cases, and adopt streamlined
management to track the cases. The reform is also to touch the rule of evidence,
especially the guarantee of the rights and duties of the key witnesses and their due
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appearance in court. To improve the quality of judicial opinions, the SPC is to publish
“typical cases” as “references” (cankao) for the lower courts in judicial decision mak-
ing, though the binding nature of these “references” remains dubious.

Third and most significant, the Outline seeks to enhance the personal indepen-
dence of judges (not simply of the court as an institution) in limited ways. Judicial
reform is to modify the internal court structure by establishing rules for selecting
judges that will either try the cases alone or lead the panels of judges. The panels or
individual judges are to make the final decisions, which cannot be changed by the
administrative leaders of the court, except in those “important and difficult cases,
which the panel may petition the president of the court to refer to the trial committee
for discussion and decision” (“Outline,” Para. 20). In this way the Outline preserves
the trial committee system, though limiting its role to “studying the problems with
fundamental and systematic impact on the trial work and providing authoritative guid-
ance” (Para. 22).

A prominent problem with the Chinese judicial structure has been the heavy ad-
ministrative control of the courts, as reflected in the high proportion of administrative
personnel. Recently, the administrative proportion has been reduced in the SPC, and
the percentage of judicial personnel rose from 59 to 72 percent.26 The same structural
reform was to be carried out in the lower courts and completed at the end of 2001,
aiming to reduce total court personnel by 10 percent nationwide.

Curbing Judicial Corruption?

Like local protectionism, judicial corruption has been much talked about in China,
but effective solutions remain elusive. Judicial corruption may be curbed by a num-
ber of mechanisms. The existing system, in which the committees of judges monitor
themselves, will be gradually transformed into a new system containing single judges
or panels of judges. In the reformed system the role of individual judges will be
enhanced, and the monitoring function of the old system will thus be curtailed. The
traditional remedy, which has deep historical roots in Chinese history, is to use China’s
“fourth branch”—the People’s Procurator—to challenge suspicious judicial deci-
sions at the higher courts. Although this mechanism raises questions about the rela-
tionship between the procurator and the court, and is likely to impinge on judicial
independence and the finality of legal decisions, it will continue to be employed as a
mechanism of judicial checks and balances. It has also been proposed that the LPCs
or their standing committees should have the power to engage in supervision of
individual cases, by which the representatives can supposedly correct the errors in
specific judicial judgments.27 In some cities (e.g., Dalian in Liaoning Province), the
LPCs actually review the performance of individual judges and vote on their quali-
fication. Finally, just like judges in the West, Chinese judges are also restrained to a
degree by the party’s disciplinary measures (mainly through the Jilü Jiancha
Weiyuanhui) and social pressure in general, particularly through the mass media.
Although the latter mechanism is informal and its effect depends on the willingness
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and ability of Chinese journalists to ferret out the dirty details, it can become quite
effective if freedom of expression is reasonably guaranteed.

The mechanism of judicial supervision is a hotly contested topic among different
views because it impinges on the heart of judicial independence. According to the
conservative view, Chinese judges must be watched closely in order to reduce the
chance for corruption. Tight supervision by other organs is expected to help prevent
an unreliable judiciary from plainly disregarding the law. On the other hand, the
liberal voice tends to undermine the extent of troubles that judicial liberalization
might cause and is determined to break the vicious cycle of low judicial quality and
extensive administrative control. Liberals also point out the problems inherent in
the conservative solution. A particularly controversial issue is the power of the NPC
to supervise judicial decisions upon appeal or complaint, since it directly under-
mines the separation of the legislative and judicial functions. In terms of legal knowl-
edge and experience, the representatives are below the average level of the judges,
and they are usually not familiar with the facts of the cases. It has occurred in the
past that the interested parties have taken advantage of the representatives’ lack of
knowledge to foster local protectionism by goading them to pass a bill of supervi-
sion for relevant cases. Thus it does not seem to be suitable for the NPC to directly
exercise the judicial function and decide cases for the courts. Largely owing to the
liberal opposition, the bill for legislative supervision failed to pass the NPC to be-
come law, yet a few provinces implemented various versions of a legislative super-
visory mechanism.

In this respect, the Outline remains ambiguous as to the specific mechanism for
correcting judicial wrongdoings. It calls for establishing both internal and external
mechanisms of checks and balances; enforcing the authority of the supervision of the
high courts over the lower courts and discipline for illegal judicial behavior; prevent-
ing collusion among the judges, the litigants, and their legal representatives, and;
enabling supervision of the representatives of the people’s congresses and the procu-
rators over judicial behavior, without spelling out the details. Perhaps the most con-
crete plan is to establish a personal responsibility system for erroneous decisions,
largely to be implemented within the Chinese judicial system—the courts and procu-
rators. Beijing, for example, has promulgated a tough guideline, the violation of which
may result in revoking the qualifications of an offending judge. Judges can also be
held personally liable for damage done to the victims of their wrongful judgments in
litigation. Yet, in practice, it might be difficult to distinguish intentional or reckless
judicial errors from those ordinary mistakes of facts or law, which any human court
can make and thus should not, in the interest of judicial independence, be imputed to
the individual judges. The performance review mechanism might work well for other
departments of the government, but not necessarily for the judiciary; it could indeed
be used for curbing judicial corruption, but it might also be used by the administrative
power to suppress those upright and competent judges who are bold enough to ignore
personal will or the political order of a superior.

Now, given the blueprint for Chinese judicial reform, how likely is it to succeed?
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The Unresolved Problems: Tensions and Constraints

Ongoing Achievements and Precautions

Since the SPC set the pace of reform in the Outline, the courts nationwide are re-
ported to have responded positively. A change that has touched almost every court is
the selection and testing of the judges; every candidate is to pass a series of selective
processes, including self-introduction, qualification review, campaign speech, peer
review, and written examinations, in order to demonstrate his political, moral, and
professional fitness for the judicial position. Some of the courts have also begun to
reform their technical procedures: the filing of cases is made easier and is no longer
dependent on personal relationships with court personnel, “sunshine projects” are
initiated to make the trial process more transparent, and the judicial appraisal of
crucial facts is no longer an opaque process that provides occasion for judicial par-
tiality and corruption. The presidents of the courts and the divisions, previously
mainly responsible for internal administration, have begun to sit in the courtrooms,
hearing and deciding cases as full-time judges do. In certain areas, the courts have
begun to depart from the established control model in which an effective judicial
decision requires many levels of administrative approval. Now a single judge or a
panel of judges reportedly has the authority to pronounce the final judgment. With
the exception of so-called “important, difficult, and complicated” cases, a judicial
opinion no longer needs approval of the presidents of the court and the relevant
division—a measure, if faithfully carried out, that would significantly enhance the
judge’s personal independence. Finally, the courts in various areas have also moved
to rectify the rampant judicial corruption. In Sichuan Province, for example, the
courts are to spend two years to clean up those judicial personnel who have caused
strong discontent by their “distortion of law for pursuing private interest, embezzle-
ment and reception of bribery, and rude working style.” The Sichuan courts will also
implement mandatory uniform judicial examinations and dismiss those who fail to
pass them. In Tianjin municipality, about a quarter of the judges in the basic-level
courts failed to pass the judicial tests and were removed from the responsibility of
adjudicating legal cases.

This is good news, but these situations need to be taken with a grain of salt. At least
since the Great Leap Forward in the late 1950s, which struck the high pitch of the
“wind of flamboyance and exaggeration,” China has been beset by one campaign
after another initiated from the top for a variety of purposes. Impractical goals meet
with exaggerated reports that make everyone happy, only to leave the real issues
unresolved. It is disturbing to see that the same spirit is making its way into the cur-
rent judicial reform, from the top to the root level. As an example, the president of the
SPC claimed recently that China was planning to significantly improve overall judi-
cial quality and to effectively cut judicial corruption within a mere two years. This is
an astonishingly short time for solving a historical problem with which the Chinese
have long been grappling in vain. It is difficult to think of any expedient measure that
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can so quickly remove this long-standing impediment to judicial reform. In one fa-
vorable report about the effects of judicial reform, the litigants of a case wanted to
invite the judges to dinner, but failed to do so because they could not find out the
identity of the specific person in charge of trying the case.28 Hiding the names of
judges may fool an inept party or his attorney, but it would be simply futile to attempt
to reduce judicial bias and corruption by this type of “cheap shot.” The general hu-
man tendency is to find quick and easy fixes, but they rarely solve hard and real
problems like judicial corruption. As one expert points out, at least in criminal litiga-
tions, judicial reform of the trial process has already turned out to be a failure.29 The
lesson seems to be worth learning for the greater project of judicial reform as a whole.
To genuinely reduce judicial bias and the “personal relationship cases,” Chinese judges
and society in general must cultivate a legal culture and an instinct for rule of law that
discourage ex parte contacts between judges and litigants. Of course, this will take
much more effort and a much longer time to achieve.

The academic community also shares part of the responsibility for providing
shoddy recommendations. Recently, some Chinese scholars proposed that announce-
ments of judicial decisions should take place in court, right before the litigants at
the end of arguments, as an effective means of both curbing judicial corruption
(since it reduces the chance that the litigants can influence the judges’ decisions by
bribery and personal relationships behind the scenes) and improving trial efficiency
(since it saves time for deliberation). The press reports were quick to applaud the
clean dockets of some courts by the end of each year. Of course, the judicial effi-
ciency of the Chinese courts needs to be greatly enhanced, but that does not simply
mean an increase in the number of cases that a judge tries per day. Chinese scholars
were quick to learn the English idiom “justice delayed is justice denied,” but they
seem to have forgotten that mistaken justice is no justice either! The emphasis on
the speed of judicial decisions is itself dangerous since it could seriously under-
mine the quality of the decisions, which is by no means high as it currently stands.
It is well recognized in the West that equity and speedy justice have always been
self-contradictory, but China has yet to overcome the “hopeless worldly optimism”
that Max Weber associates with the Chinese culture, which has in the recent de-
cades created human tragedies of great scale. Although parts of the current Chinese
judicial process might be cut short without undermining equity, the emphasis on
numbers at best misunderstands the Western system and at worst could lead the
ongoing reform astray. Scholarly articles often cite how many cases an average
American judge decides every year, but fail to note that the numbers are greatly
inflated by an overwhelming amount of small-claims cases such as parking viola-
tions and rent payment disputes, and that the Chinese counterparts can easily “get
the numbers right” once similar courts are established there (and indeed, a few such
courts are being set up in major cities like Beijing). But that would simply miss the
key aspect of judicial reform.

Despite the apparent successes, then, a neutral prognosis is still indicated for Chi-
nese judicial reform.
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Success or Failure? A Tentative Prognosis

Chinese judicial reform contains many components that are likely to meet with dif-
ferent degrees of success. Although almost all areas of judicial reform are expected to
encounter difficulties of various kinds, some reform measures are more easily imple-
mented than others. Here I distinguish three types of measures, designated by the
variables discussed in Part I; the measures taken by Chinese judicial reform may fall
into any one of the categories or a combination of them. The first category is the
material variables, referring to physical conditions, such as Xwc. Material variables
are perhaps the easiest to improve if it is technically feasible, since this is unlikely to
offend, and thus invite opposition from, any particular block of power holders. They
will be improved immediately as long as the government is able and willing to do so.
The second category is the personal variables, referring to relatively pure personal
quality of the judiciary, for example, those as measured by Xedu and Xtrain. This re-
spect of judicial reform is likely to illicit social consensus, but improving the vari-
ables could be difficult owing to their nature. The third and most important category
encompasses the institutional and cultural variables. For our purposes they include
the most significant group of variables identified in this paper, such as Xind and Xapr.
They are also the most difficult to change because the improvement is likely to be
resisted by some dominant political forces, which perceive change in the current in-
stitutional setting as adversely affecting their interests. Of course, these categories are
by no means clear cut, but rather interact with each other (for example, one way to
improve the professional quality of the judiciary is to make the court institutionally
attractive to college graduates trained in law). And a few variables may defy single
classification: Xmi and Xcor, for example, are as much personal as institutional or cul-
tural. Nevertheless, the simple characterization offered here will still be helpful to the
analysis of different aspects of judicial reform.

First, the material measures are technically feasible and are unlikely to encoun-
ter significant human resistance. Increasing the judges’ salaries and the funding
necessary for carrying out investigations, improving their working conditions, and
providing them with trained assistants—these measures can be accomplished as
long as the material (particularly financial) conditions are satisfied. Yet, although
progress in this respect might come surely, it turns out to be exceedingly slow for a
large number of courts located in the poor areas, which are seriously handicapped
in providing judicial finance. The situation in some areas might be aggravated ow-
ing to the economic reform, which has resulted in the shutting down of many state-
owned enterprises, severely reducing the local tax income. Since even the Outline
for judicial reform does not mention a word about the central government’s helping
out these local courts, we can expect to see that the disparity in judicial quality will
continue (or even enlarge) on the national scale. And, of course, money is obvi-
ously not the only issue. A higher salary and better working conditions do not nec-
essarily improve the quality of judicial judgments; they may not even be effective
in curtailing judicial corruption. So other aspects of the reform must follow simul-
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taneously, yet their success is even less guaranteed than the material improvements.
Second, the personal variable can be slow to change because some aspects of

human endeavor are set by the laws of nature, and it simply takes time to modify the
current situation, no matter how strongly people wish to change. Improving the
quality of the judicial personnel, for example, is bound to be a long-term project,
and cannot be accomplished solely by a government-initiated movement; it is often
the case that the “software” develops much more slowly than the “hardware.” As the
old Chinese proverb says, “It takes ten years to grow a tree, a hundred years to
establish a person”; it will take the efforts of several generations for the Chinese
judiciary to reach a level of professional competence comparable to its Western
counterparts, provided that everything else goes smoothly. The Chinese govern-
ment has attempted to speed up the change by introducing competition to the court-
rooms, but, as discussed above, the measures taken here seem to be ill-conceived in
the first place and the effects are at best mixed. Probably the most malleable vari-
able that reform can tamper with is that of judicial training, to which the govern-
ment has already devoted much effort. Yet post hoc training may have some inherent
limits that simply cannot be transcended; to be a qualified judge one need not begin
preparation in kindergarten, but it will be too late after one has grown up without the
right kind of education.

Finally, there are aspects of the judicial reform that will follow even less certain
paths since they depend on the interactions of various sectors of human interests
and the ability to dissolve or circumvent the major forces of resistance. Of course,
some technical (and in a sense “material”) reforms might be easier to accomplish,
such as streamlining the judicial process and opening up bottlenecks, but these are
also rather trivial and insignificant to the main purpose of judicial reform. The core
tasks are much harder to accomplish. Switching to vertical management style, with
the central government controlling the purses of all courts nationwide, is likely to
be resisted by local governments and, even if it is fully implemented, it is still
difficult to predict how much impact the measure will have on reducing local pro-
tectionism. One must remember that judges still depend on the local people’s con-
gresses for their reappointments and promotions, and on administrative power for
funds and benefits. And even though judges are made independent in name, they
will still be subject to administrative and political control. The tangible incentive
for good judicial performance provided by Articles 27 and 28 of the Judges Law
reminds one of the traditional reward–punishment scheme designed for an ordinary
bureaucracy. Indeed, the competition mechanism introduced by the Outline might
further reduce rather than enhance judicial independence. It is likely to instigate
political battles among the judges, facilitate the Party’s paramount control over the
judicial process, and pave the way toward building a new patron–client network
within the courts. For one thing, in the examination of judicial performances, the
evaluation of the party committee would count for 40 percent of the total score.30

Politics still holds overwhelming discretionary power over the supposedly neutral
tribunals of justice.
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Inherent Limits to Judicial Independence: Party Politics
versus Courts and Rule of Law

The most direct and fundamental limit to Chinese judicial reform is still China’s po-
litical system. Political control of the judiciary has been a perennial feature of CCP
history; the working style of authorizing the party committee and secretary to ap-
prove judicial decisions, and the Political and Legal Committee to settle disputes, was
established as early as during the Yan’an period. The current Constitution, enacted in
1982, formally recognizes in its Preamble the leading role of the CCP; as the party is
not mentioned elsewhere in the Constitution, the limit of its power remains unde-
fined. On the other hand, the 1982 Constitution explicitly stipulates that “The People’s
Courts independently exercise judicial power according to the provisions of law, and
are not to be interfered with by administrative agencies, social organizations, and
individuals.” It seems that, to avoid logical contradiction, any judicial independence
is to be interpreted within the contours of the political power of the party; that is, the
courts are “independent” only insofar as they deal with cases without adverse effects
on the party, and they are obliged to accept the party’s command as soon as the party’s
interest is implicated. The latter is true whenever the case deals with any “political
question,” as in the judgment on the appeal of former Beijing mayor, Chen Xitong,
who was sentenced to sixteen years’ imprisonment for embezzlement. Although the
SPC offered some legal reasoning, it was correctly expected that the judgments of the
lower courts were simply to be upheld since Chen’s sentence was already politically
decided. The same can be said about the case against the former vice chairman of the
NPC Standing Committee, Cheng Kejie, who was sentenced to death for alleged
embezzlement. In this type of political judgment, the Chinese court has no alternative
but to formally confirm what the party has already decided. In fact, the Outline itself
requires that judicial reform follow the principle of party leadership, along with prin-
ciples of “democratic dictatorship” as the form of the state and the political institu-
tions represented by the NPC (Para. 4). The official “point of departure” is always the
“particular circumstances of China,” though “beneficial experiences” of foreign courts
and judicial management can be borrowed. In a high-level conference about the on-
going judicial reform, the president of the SPC expressly turned down the possibility
of pursuing the type of judicial independence in the Western model of separation of
powers, and reinstated the need for the party leadership and the “party control of
[judicial] cadres.”

The party can interfere with a judicial decision in several ways. First and most
obvious, the president and vice presidents of any court are usually party members
subject to party discipline. Since the president is held responsible for the whole court,
the party can achieve effective control over the court through the presidential respon-
sibility system. Further, it is still common for the party secretary of the Political and
Legal Committee, often the same person as the chief of the Public Security Bureau, to
discipline the court president with the party principles. Finally, the party is in fact
responsible for initiating and pushing forward all major political and legal reform
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activities. The most recent amendment on “rule of law,” for example, was first raised
as a proposal in the CCP Charter during the 15th Party Congress before it was copied
verbatim to the Constitution. Nor could the judicial reform be launched without ap-
proval of the major party leaders. Thus, both the mobility and the inertia of the Chi-
nese judicial system depend crucially on the party. This brings into serious question
the possibility of establishing a true independent judiciary in which individual judges
are held ultimately responsible not to the political will, but to the law. After all, the
administrative leadership and the trial committees are still an integral part of the court
structure through which the party can step in and supervise judicial judgments when-
ever the cases are deemed “important,” “complicated,” or “difficult.”

This chapter does not systematically analyze the rational incentives that set the
Chinese judicial reform in motion; it might be legitimate to assume that good will for
social justice is still present among the Chinese legal community and some political
power holders. Since judicial reform was initiated by the party itself, however, it is
inherently limited by the party’s own imperatives. The goal of judicial reform is os-
tensibly to make the judiciary independent so that it can decide cases fairly and effi-
ciently. Yet as soon as a judicial judgment touches a nerve of the party, political power
is likely to contest the efficacy of the judicial judgment. Throughout Chinese history,
the winner in this contention, when it arises, is always the political power. Thus it is
perhaps impractical to expect that the current judicial reform, ambitious as it is, will
make the Chinese judiciary truly independent by Western standards. Even if the on-
going judicial reform is otherwise successful, it will still be limited by the ultimate
political bottom line: a party that is essentially above the law.

Is Judicial Reform Likely to Succeed in China?

This chapter has sought to answer the above question by analyzing the current politi-
cal, legal, and social conditions. As I have shown, the prospect is a mixed one and
changes with the fluctuating political climate in China. While Jiang Zemin, when he
was the general secretary of the CCP, did promise on one occasion a degree of judi-
cial autonomy, the phrase was quickly qualified to exclude the possibility of confu-
sion with the Western notion of the separation of powers. Indeed, the Outline itself
warns against any “deviation” from the party leadership. The recent public campaign
against the Falun Gong sect further raises doubts about the credibility of the party’s
avowed effort at creating a government under rule of law rather than rule of man.

On the other hand, especially after its accession to the World Trade Organization,
China is unmistakably merging with the rest of the world, and so must its legal system
in general and its judicial system in particular. Only an independent and competent
judiciary is capable of sustaining the long-term social and economic progress, which
ultimately provides political legitimacy to the current government. The future of China
in the new millennium critically hinges on the fate of judicial reform: while its suc-
cess might prove to be the first step toward the end of the one-party dictatorship and
the beginning of a relatively free, self-governed, and prosperous society, its failure
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may well portend the overall degradation of the Chinese living environment by jeop-
ardizing the key elements necessary for carrying out a successful social reform—
among others, basic order and stability, the control of official corruption, continuing
economic growth, and technological innovation. It remains to be seen whether judi-
cial reform in China can successfully resolve the contradictions between political
imperatives and socioeconomic needs.

The bulk of this chapter was written at the time when the first five-year judicial
reform was about to end. Now two years have elapsed, and the ruling party has changed
leaders. The plan for the second reform has finally been unveiled. The delay itself
reveals the delicacy and difficulties inherent in judicial reform taking place in the
political context of a one-party monopoly. Just like its predecessor, the second plan
contains hardly anything new except for procedural reform of death sentences. To be
sure, there will be new progress, which will bring forth new hope for a better judicial
system. But it is bound to remain within the orbit carved out by the ruling party,
whose interests will prevent any reform from touching the untouchable. So the nature
of politics ultimately defines the limits of judicial reform, which sets the limits for
rule of law in China. In this sense, while democracy is conditioned upon and in some
cases preceded by the establishment of rule of law, it may well be that rule of law also
depends on democracy for healthy development. At least the experience of Chinese
judicial reform seems to affirm the conventional wisdom that the fruits of law rarely
grow out of despotic soil.
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State Power and Unbalanced Legal

Development in China
Yongshun Cai and Songcai Yang

Political and socioeconomic changes in China have assigned an unprecedented role
to law, and rule of law is believed to be crucial to regime transition in China. That is
why Pan Wei sees rule of law as one of the most important components of future
regime building in China. Randall Peerenboom has much disagreement with Pan, but
he also believes in the importance of rule of law to China and thinks that China should
focus on creating the institutions and establishing a legal system that at a minimum
meets the standards of a thin rule of law. There has not been a commonly accepted
definition of rule of law, but “[v]irtually all definitions of rule of law agree on the
importance of law’s function to set limits to the exercise of private and state power.”1

Hence, a precondition for rule of law is to restrain state actors. Peerenboom also
points to a series of daunting challenges in achieving a thin rule of law in China. This
chapter aims to demonstrate some of those challenges by examining the problems
encountered by legal professionals (i.e., lawyers) in China. It shows that for rule of
law or its development to be possible in China, not only government agencies but also
legal departments have to be restrained.

An emerging market economy, together with social and political changes, has
expanded the role of lawyers in China. This is reflected in an increase in the number
of law firms and lawyers. From 1989 to 2000, the number of law firms increased
from 3,653 to 9,541, and the number of lawyers rose from 43,530 to 117,260.2 The
economic status of lawyers has also increased significantly. Successful lawyers be-
long to the high-income group in society and are among those who receive special
attention from tax collection organizations in an effort to prevent income tax eva-
sion. In Beijing in 2000, for example, according to a survey of about 200 law firms,
over 90 percent of lawyers had an annual income of over 100,000 yuan, whereas the
average salary of employees in the municipality was only 16,350 yuan.3 In Guangzhou
in 2001, among the ten people who paid the highest amount of personal income tax,
two were lawyers.4

The economic success of some lawyers, however, does not imply that legal profes-
sionalism in China has achieved a high degree of maturity. The legal community still
faces a number of problems that affect its level of development in China. First, many
lawyers are inadequately trained and incompetent. Although the average education
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level of lawyers in China is higher than that of judges,5 professional training is still
inadequate. It is estimated that in the early 2000s, over 48 percent of lawyers had a
primary college education (dazhuan, or an education between senior high school and
college), while only about 40 percent had received a college education or higher.6

Second, the environment in which lawyers operate is still replete with social and
political constraints. Chinese citizens have traditionally relied more on informal me-
diation than on the courts for dispute resolution, which has limited the role of law-
yers.7 In addition, lawyers have not had a good reputation.8 This, to some extent,
remains true in today’s China because of the ethical problems among Chinese law-
yers. Some lawyers have engaged in inappropriate or unlawful activities such as brib-
ing judges, prosecutors, and arbitrators, whereas others have been blamed for
overcharging clients, unruly conduct, and disrupting order in court.9 Perhaps a more
important constraint that lawyers face is in their relationship to the state. The legal
system in China is still seen as an instrument of the party-state for maintaining social
and political order. To this end, legal institutions remain in the “cage” of the party-
state. For the same reason, lawyers’ practices also have to be accepted by the party-
state, which implies limited autonomy of lawyers when defending litigants against
state actors.

While the many problems that plague professionalism among Chinese lawyers are
not new, this chapter aims to address how these problems have shaped legal practice
in China. How does lawyers’ lack of autonomy affect their incentive to represent
clients and thereby influence litigant interests? Lawyers are supposed to provide legal
services to those who need legal advice. When clients have difficulty securing quali-
fied lawyers to represent them, the credibility or the authority of the legal system is in
question. Based on a survey of about 280 lawyers in Changsha, capital city of Hunan
Province, and on secondary sources, this chapter explores the implications of state
power for legal system progress in China.10 It examines how the power of state agen-
cies, together with economic calculations, has shaped lawyers’ selective legal repre-
sentation. As administrative litigation and criminal cases involve government or legal
organs and possibly greater risks, lawyers are reluctant to accept such cases. In con-
trast, as cases concerning economic affairs often bring more financial benefit and
involve less risk, lawyers are more inclined to represent parties in these cases. As a
result, there is an under-representation of litigants involved in criminal and adminis-
trative cases. Lawyers’ selective involvement may undermine the people’s confidence
in legal institutions, leading to an unbalanced development of the legal system in
China. Therefore, China still has a long way to go to achieve rule of law.

Selection of Lawsuits by Chinese Lawyers

In China during the reform period, an increasing number of social and economic
disputes have been resolved through legal channels. From 1990 to 2000, the number
of cases accepted by the courts increased from 2,916,774 to 5,356,294—an increase
of 83.6 percent.11 But this increase does not directly reflect the participation of law-
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yers in litigation. Lawyers have been found to be more willing to represent litigants in
cases of an economic or civil nature, rather than administrative or criminal cases. Our
survey in Changsha points to this pattern. Of the 268 lawyers who were asked what
types of cases they were most reluctant to take on, about 68 percent reported admin-
istrative litigation cases, and another 19 percent reported criminal cases (see Table
9.1). In contrast, less than 2 percent were most reluctant to represent parties involved
in economic cases.

Indeed, a severe problem in China is that defendants involved in criminal and
administrative litigation are underrepresented. It is estimated that in such cases, only
30 percent of them have defense lawyers.12 In 2000, for example, the number of
lawyers in Beijing was 5,495. The total number of criminal cases they took on was
4,300, which accounted for 10 percent of their cases. The annual average number of
criminal cases taken on by each lawyer decreased from 2.64 in the previous years to
0.78 in 2000, although the number of criminal cases judged by the courts had in-
creased. This implies that a significant number of criminal defendants did not have
legal representation. “Impartial and fair trials require representation by someone who
knows the law and is independent of the judges deciding the cases and the political
authorities who made the laws.”13 The lack of such people undermines the credibility
of legal institutions. Officials of the Ministry of Justice admit that this tendency is not
conducive to the development of the legal system in China.

Why are lawyers reluctant to take on criminal or administrative litigation cases?
We argue that the type of lawsuits taken on is largely determined by two factors. The
first is the degree to which the government or its agencies or legal organs are in-
volved in a case. When a case involves such organs, it often means that lawyers will
face state power. Administrative litigations are directed at the government or its or-
gans, whereas criminal cases involve the public security bureau that is responsible
for the investigation, as well as the procuracy, which serves as the public prosecutor.
The involvement of state organs not only implies risks but also reduces the likeli-
hood of a success. The second factor pertains to economic benefits. State regulation
of legal fees has shaped lawyers’ incentives for taking on lawsuits. Lawyers often

Table 9.1

Types of Lawsuits Lawyers Are Most Reluctant to Take On (N = 268)

Category Number of lawyers Frequency (%)

Administrative litigation 183 68.3
Criminal lawsuits 51 19.0
Administrative and criminal litigation 6 2.2
Civil lawsuits 17 6.3
Economic lawsuits 5 1.9
Other 6 2.3
Total 268 100

Source: Authors’ survey, Changsha, Hunan Province, 2002.
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receive much more in fees for their services in economic lawsuits, as these fees are
often based on the value of property involved in the lawsuit. In addition, such cases
often involve business firms, which, compared to individuals, are better able to af-
ford the legal fees. In contrast, the benefits received in administrative and criminal
cases tend to be meager because they often (but not always) do not involve a large
amount of property. In addition, economic disputes are often between individuals or
firms (or other social organizations) rather than between individuals (or other social
organizations) and state organs. Hence the incentive structure, which is embedded in
the political structure, and economic benefits fuel lawyers’ preference for lawsuits
pertaining to economic disputes.

Economic Rationale and Lawsuit Selection

As noted above, successful lawyers in China have joined the high-income sector of
society. A closer look at those who earned the highest incomes discloses that wealth
distribution among lawyers is closely tied to the types of lawsuits they take on. For
example, in 2001, the total business income of law firms in Shanghai was over 1.21
billion yuan. The income of 121 firms (with a business income of over 3 million yuan
each) accounted for 70 percent of the total business income, although their lawyers
constituted only 35 percent of the lawyers in the city. Those that obtained the highest
income were predominantly those that represented parties involved in banking, secu-
rities, foreign trade, real estate, and other economic lawsuits.14

Our survey of the lawyers in Changsha also points to the pattern by which lawyers
who take on economic cases are more likely to draw a higher income. Of the seven
lawyers whose annual income was over 200,000 yuan, six reported that they focused
on economic cases, whereas the remaining one accepted both economic and civil
cases (see Table 9.2). In the group with the second-highest income, most take on
economic cases. Table 9.2 illustrates the trend that as income level increases, the
percentage of lawyers who focus on economic cases also increases, whereas it is the
converse for lawyers who focus on criminal cases. Another finding is that only one
out of the 275 lawyers reported that he focused on administrative litigation, and this
person belonged to the lowest-income group.

Lawyers’ willingness to take on economic disputes is partly due to the way in
which legal fees are regulated. In 1990, the Ministry of Justice, the Ministry of Fi-
nance, and the National Price Bureau issued a directive regulating the fees charged
for legal representation (see Table 9.3). These regulations have disparate implications
for economic cases versus other types of cases. The regulated legal fees for taking on
criminal cases are more or less fixed, whereas it is less so for economic disputes. For
example, lawyers would be able to receive up to 150 yuan for their services in a
criminal case. In economic cases, however, they could charge up to 3 percent of the
value of the property involved in the case. This implies that lawyers who take on
cases involving a large amount of property would be able to receive more payment
regardless of the amount of work they have to do.
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The regulated fees of 1990 are too meager today and are largely ignored. A normal
practice is for the fees to be determined through negotiations between lawyers and
clients. As one lawyer reports, “The regulated legal fees (1990) are too meager. A
divorce case is worth only 50 to 100 yuan, and no lawyer is willing to take it on. . . .
The fees charged for a criminal case now are between 1,000 yuan and 2,000 yuan and
can be between 5,000 yuan to 10,000 yuan for those clients with a higher income.
Legal fees for a straightforward civil lawsuit are between 500 and 1,000 yuan.”15 As
the negotiated price may be deemed too high by clients ex post, it is not rare that some
refuse to pay the charges after the case is closed regardless of the outcome.16 Some
lawyers reported that about 30 percent of their fees could not be collected.

In this circumstance, some local governments have implemented new regulations
for legal fees. As Table 9.4 suggests, the regulations vary from place to place, largely
depending on the level of economic development. Yet, as in the directive issued by
the three national organs in 1990, the fees regulated for economic disputes are largely
determined by the value of property involved. Hence, lawyers receive higher pay-
ments for taking on such cases. This regulation has led to complaints from some
lawyers: “Now fees are not charged based on the amount of work done and the degree
of difficulty of the work. Instead, it depends on the value of property involved. This is
unreasonable.”17 Government efforts have also failed to satisfy citizens, as they find
that lawyers’ fees are intolerably high.18

Table 9.3

Legal Fees Charged by Lawyers by Category of Lawsuit

Category of cases Charges (yuan)

1. Consultancy
a. Not involving property 1–5
b. Involving commercial property 10–30

2. Criminal cases
a. First-instance trial 30–150
b. Second-instance trial only 30–150
c. Both first- and second-instance trials 30–50

3. Civil cases
a. Not involving property 70–150
b. Involving property 100–200 + 0.5%–3% of amount of properties*

4. Economic disputes 0.5%–3%*
5. Administrative cases

a. Public security cases 30–60
b. Patent cases 50–400
c. Labor disputes 30–50

Source: Bureau of Justice of Hunan Province, Hunan lushi guanli shouce (Handbook for
the management of lawyers in Hunan province), 1999, pp. 81–83.

*The percentage is determined by the category to which the amount of property belongs.
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Given the economic incentive, lawyers “are most willing to take on civil and
economic cases, especially those that involve a large amount of property.”19 Some of
our interviewees reported how they had amassed wealth by taking on economic law-
suits. A lawyer admitted that the payment he received from a single economic law-
suit “alleviated his situation of poverty” overnight. After he obtained his license, he
had been focusing on criminal cases. Although the amount of work in such cases was
by no means light, the returns were meager. His income per year was about 20,000 to
30,000 yuan. His financial situation changed when he took on an economic case.
The case he accepted involved a dispute between a state bank and a firm that failed to
repay the bank 3 million yuan in loans. The lawyer in question acted as legal counsel
to the bank, which promised that his law firm would receive 15 percent of the 3
million yuan if he could help secure payment of the loans. As the evidence pointing
to the firm’s failure to service the loans was beyond dispute, the lawyer did not have
difficulty winning the case. The issue lay with the execution of the court ruling, as
the firm tried to hide its assets.20 Given the fact that the lawyer in question had been
a police officer previously, he knew how to locate the firm’s assets. In the end, the
firm had to service its loans. As agreed, the lawyer received 250,000 yuan of the
450,000 yuan, with the rest being paid to his law firm. It is not rare that law firms and
lawyers make what in China is nothing less than a small fortune by taking on eco-
nomic lawsuits.

Law firms and lawyers are also more willing to focus on economic disputes be-
cause of the economic pressure arising from the reform. Lawyers are now no longer
the “state’s legal workers” but “society’s legal workers.” In 1999, the State Council

Table 9.4

Legal Fees Charged by Lawyers in Selected Places (in yuan)

Shanghai¹ Shenzhen Shandong Ningxia

Criminal cases
a. Investigation period 2,000 2,000–10,000 300–1,000 500–2,000
b. Prosecution period 4,000 2,500–12,000 500–3,000 1,000–3,000
c. First-instance trial 8,000 3,000–15,000 1,000–6,000 1,500–5,000

Civil cases
a. Not involving property 5,000 2,000–5,000 500–5,000 500–5,000
b. 100,000–1,000,000 1.5% 8%–2.5%² 3%–2%² 4%–3%²
c. one million and above 1%–0.75% — 1% 3%–1%²

Administrative litigation³
Not involving property 5,000 1,500–15,000 500–3,000 500–3,000

Source: Zhang Jingyuan, “Lushi shoufei: Kunhuo yu xuanze” (Lawyers’ charges: Puzzles
and solutions), Banyuetan (Biweekly forum), no. 5 (2002): pp. 18–22.

Notes:
1. The maximum fees a lawyer can charge.
2. The percentage depends on the range of the values of the property.
3. The criteria for such cases are the same as those for civil cases.
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issued a directive requiring the separation of law firms from public agencies. The
directive regulated that law firms should completely separate from government or-
gans or other public agencies before October 31, 2000, and those firms that failed to
meet the deadline would have their business licenses revoked. The mode of owner-
ship after the separation was either a partnership or a cooperative. With this reform
measure, previous state law firms are now required to be financially independent, and
lawyers acknowledged the pressure of survival. For example, by the early 2000s, 449
of 462 law firms (or 97 percent) in Beijing had adopted the system of partnership.
Given the costs of operating the firms, it is natural for lawyers to take on cases that are
more lucrative.21

Yet, the tendency to focus on economic cases might be curbed in that competition
among lawyers would inevitably compel some to take on less profitable cases, like
administrative litigation or criminal cases. This, however, is only part of the story, as
there are other factors that affect the choice of lawsuits. China remains an authoritar-
ian regime and state power is strong, so lawyers face uncertainties when taking on
administrative litigation or criminal cases. The lawyers surveyed reported that, other
things being equal, they were more likely to win economic disputes rather than ad-
ministrative litigation or criminal cases. Among the 276 lawyers surveyed, over 32
percent reported that their odds of winning a case were not affected by the type of
cases they took on. But it was also found that about 30 percent reported a higher
likelihood of winning if they took on economic lawsuits as opposed to criminal cases
(7.2 percent) or administrative litigation (1.1 percent). This implies that economic
calculations may not be the only reason for reluctance to take on administrative litiga-
tion or criminal cases. Factors such as potential risks in administrative litigation and
criminal cases are also significant in shaping lawyers’ choice of lawsuits.

State Power and Lawyers: Administrative Litigation

With the dismantling of the collective farming system and the weakening of the work-
unit system, direct interactions and conflicts between the state and citizens are more
frequent than before. Since early 1990, the National People’s Congress has enacted a
number of laws, including the Administrative Litigation Law, the PRC Compensation
Law, and the Administrative Review Law, to institutionalize state–society interac-
tions. Chinese citizens have also used laws to protect their interests. The Administra-
tive Litigation Law is an example. From 1990 to 2000, the number of administrative
litigations increased from 13,006 to 85,760, and the total number of administrative
litigation cases during the ten-year period was over 586,000.22

Yet there is still a significant gap between the making of a law and its implementa-
tion.23 Thus far, the most important mode of settlement of these cases has been the
withdrawal of lawsuits. In each year between 1995 and 1999, about 45 to 53 percent
of administrative litigation cases were withdrawn.24 The power of state agencies and
the resulting pressure on litigants is an important reason for the withdrawal of law-
suits against these agencies.25 Although some citizens who withdraw their lawsuits
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may have their claims partly attended to, violators of the law are seldom punished.
“Some government officials do not take administrative litigations seriously. They ei-
ther threaten the people or refuse to appear in court. Some of them even issue admin-
istrative orders to the court as leaders. Because of such pressure, some courts do not
dare to accept certain cases or often rule with biased judgments, blatantly ignoring
the law.”26 In Wuhan, for example, in the ten years from 1990 to 2000, the number of
administrative litigations initiated totaled 4,250. About 67 percent (or 2,868) were
withdrawn for various reasons. In all these cases, administrative leaders never ap-
peared in court.27 Lack of confidence in the system has led to the number of adminis-
trative litigations being rather limited in terms of its proportion to the total number of
cases judged by the courts. Since the Administrative Litigation Law was enacted in
1990, the total number of administrative litigations stands at less than 2 percent of the
total number of lawsuits.28

While it is common for citizens to be lacking in the willingness (bu yuan), the
courage (bu gan), or knowledge (bu hui) to sue state agencies, such constraints have
also led to lawyers’ reluctance to take on administrative litigation cases. For one,
lawyers feel that it is difficult to win such cases. According to our survey, only one out
of the 275 lawyers surveyed reported that he was most likely to win in administrative
litigations. Another factor is that lawyers may be seen as challenging state agencies
when representing clients whose interests are encroached on by these agencies. The
following section presents a case in detail to show the surprising degree to which a
local government may abuse its power to punish lawyers, and the defenseless situa-
tion of individuals when they face state authority.

The Case of Zhang’s Imprisonment

This case concerns a lawyer, Zhang Jun, in Xiyang county of Shanxi Province.29 In
1989, a township government wanted to take a piece of land away from a village. The
peasants resisted strongly because the land belonged to their village. The township
government then launched a lawsuit against the village and won the case in the county
court. Viewing the court ruling as being biased, the villagers approached Zhang, a
lawyer and also the director of the Political and Legal Office of the Political Consulta-
tive Conference in Shanxi Province, a position of considerable social status. Despite
Zhang’s defense, the villagers lost the appeal as well. Given the peasants’ refusal to
surrender their land, the local government resorted to forceful execution in 1990. In
March, the head of the intermediate court of Jinzhong District (to which Xiyang county
belongs) led over 200 people from the legal departments of the county and township to
the village for the execution. A number of villagers resisted, but they were beaten and
arrested. Many more had to flee to the mountains. The county government not only
searched and arrested protesters, but also set the police on those who lodged appeals in
Taiyuan (the capital city of the province) and Beijing. The village head was caught
when he lodged an appeal in the capital city. After his release, he continued to make
appeals and, eventually, died on his way to higher-level authorities.
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The leaders of the county and the district governments did not stop there. They
believed that the villagers dared to resist because they were instigated by Zhang, and
they publicly claimed that Zhang would be punished. In June 1990, Zhang was ar-
rested in his office by police officers from Xiyang county. The next year, he was tried
in the county court and was accused of accepting bribes from peasants, cheating, and
instigating peasants to resist a court ruling. The court and the procuracy obtained the
“evidence” by coercing a few villagers into making false accusations. When the trial
was in session, over 1,500 people went to the county court to attend the hearing, but
they were not allowed to enter the courtroom. The next day, when the court adjourned,
Zhang’s two lawyers were surrounded by scores of police officers. The head of the
court asked the lawyers to withdraw their defense, but they refused. Unexpectedly,
the head knelt down before them, begging them to relent. Angry policemen then
started to beat the lawyers, who quickly fled to the bus station and left.

Despite Zhang’s defense of himself, he was sentenced to fifteen years in prison. He
then lodged an appeal to the intermediate court but lost the case again. After Zhang was
jailed, the county court and the district court turned to his wife, who was also a lawyer
and had helped Zhang in the case. The courts wanted to put her behind bars as they
were worried that she would lodge appeals to higher-level authorities. In December
1991, the county court sentenced her to three years in prison on the charge that she was
involved in accepting bribes, which was a false charge. When her sentence ended, the
district court demanded that she should not lodge appeals for Zhang after her release,
with the threat of a longer sentence. Zhang’s wife agreed and was released.

Due to a serious illness, Zhang was allowed to return to his home under supervision
in 1994. By that time, both Zhang and his wife had been dismissed by their employers.
From then on, they began the long process of appeal; Zhang lodged 647 appeals in
all.30 They appealed to the provincial Party committee, the provincial people’s con-
gress, the provincial government, the provincial political consultative conference, the
provincial court, and other organs. They also went to Beijing to appeal.

During the twelve years of appeals, this couple received the support of many people,
but this story merely indicates the power of a county government over the power of the
people. Peasants from the village that Zhang defended made appeals for him every
year. They made a rule that nobody could become the village head if Zhang’s inno-
cence was not restored. The lawyers’ association of Shanxi Province repeatedly re-
ported the case to the Ministry of Justice, the Party committee, the government, and
the people’s congress of Shanxi Province. When the case was publicized, it shocked
many lawyers in China. Lawyers from a number of provinces organized a meeting to
discuss the case. About forty lawyers from different parts of China made appeals to the
National People’s Congress, the China People’s Political Consultative Conference, the
Central Political and Legal Commission, the Supreme Court, the Supreme Procuracy,
the Ministry of Justice, the National Association of Lawyers, as well as the media.

Over the years, about 4,000 people appealed on Zhang’s behalf, and the provincial
Party secretary also urged a resolution of his case on a few occasions. Due to these
efforts, the provincial high court finally decided to conduct a retrial and sent its people
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to Xiyang county in 1997 to investigate. When the high court encountered difficulties,
it became hesitant in proceeding with the case. It was not until 2001 that the court
passed the verdict that Zhang’s crime of accepting bribes and cheating was unfounded.
But the crime of inciting villagers to resist a court ruling remained. Zhang was sen-
tenced to three years in prison for this crime. The reason why Zhang could not be
judged “not guilty” was a political one. A former head of the provincial court admitted
that the case was discussed among leaders of the court and the provincial political-
legal committee. A leader of the provincial political-legal committee said that Zhang
could not be claimed innocent, as that would affect the stability of Xiyang county.
Thus, the leader of the provincial court told the collegiate panel to make the judgment
based on the provincial leader’s instructions. When the panel concluded that Zhang
was innocent, a court leader demanded the minutes of the meeting be burned.

It is difficult to ascertain the number of similar cases in China, but cases of this
nature indicate how laws may be abused. They also show the malleability of legal
institutions in China and the tragic impact on the fate of some individuals. Such cases
not only determine citizens’ reluctance to sue law-violating state agencies but also
undermine lawyers’ willingness to represent clients. As one lawyer admitted in an
interview, “To be frank, I have never taken on an administrative litigation. The chance
of success is slim. Even if you win the case, the judgment may not be executed. In
addition to the meager legal fees, lawyers are also unwilling to offend government
agencies.” While it may be true that lawyers everywhere are reluctant to challenge
state power, Chinese lawyers face especially great risks in doing so.

Legal Departments and Lawyers: Criminal Cases

Lawyers also face state power when representing clients in criminal cases because
they have to deal with the public security department and the procuracy, which inves-
tigate and prosecute criminal cases. Although legal organizations, such as the court
and the procuracy, are weak versus the Party and the government, they possess unpar-
alleled power when compared to individual citizens, including lawyers. The relation-
ship between legal organs and lawyers in the settlement of criminal cases in China
has been described as such: “The public security bureau cooks the food [zhu fan, or
collecting evidence], the procuracy sends the food [song fan, or transferring the case
to the court for public prosecution], the court eats the food [chi fan, or making the
judgment], and the lawyers beg for food [tao fan].”31 The relationships among the
legal organs that administer the criminal process have two important implications.
First, the cooperation of legal organs in criminal cases is a normal practice, and it is
all the more so when the cases have been brought up for some political motive of a
government organ.32 Second, the position of the lawyers is weak because of the diffi-
culties and risks involved in representing litigants in such cases.

The first problem faced by lawyers in taking up criminal cases is evidence collec-
tion, including difficulties in interviewing suspects, accessing files on the suspect,
and carrying out investigations.33 The Criminal Procedure Law and the Lawyers’ Law
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regulate that the lawyer has the right to meet with suspects. A directive by the central
legal organs also states that “in criminal cases that do not involve national security,
lawyers are entitled to speak with suspects without the approval of legal organs dur-
ing the investigation period.” But in practice, “when lawyers want to meet with sus-
pects of cases that do not involve national security, they almost always need that
approval. . . . Thus far, this problem has existed in almost all localities, including
Beijing, in the country. It is common that lawyers are prevented from speaking with
suspects.”34 Some frustrated lawyers have sued the legal organs for denying them the
right to meet with suspects.

A more serious problem is the risk involved. Legal organs represent the state in
criminal cases and may view legal defense as an obstacle to the outcome desired by
legal departments or government officials. Some people in legal departments com-
plain: “You lawyers only acknowledge the problems of the public security depart-
ment, the procuracy, and court. Why can’t you cooperate with legal departments?”
Some leaders have even said that they do not believe that lawyers, unlike government
officials or legal agents, have never violated laws. They have also threatened to take
severe action if any illegal activities are ever uncovered.35 What makes these threats
credible is the power of legal and government agencies. This has also been reflected
in our survey. Among the 275 lawyers, almost 66 percent reported that legal organs
posed the most risks in taking on criminal cases, whereas only 8.7 percent reported
that there was no such risk (see Table 9.5). A similar survey of 130 lawyers in Beijing
showed that 62.4 percent reported that the greatest obstacles encountered in their
practices stemmed from the legal departments, whereas 17.3 percent reported that
state agencies posed the greatest difficulties.36

The risk posed by legal organs, especially the procuracy, is due to the regulations
that grant more power to the procuracy while limiting the autonomy of lawyers. Article
306 of the revised Criminal Law promulgated in 1997 provides that the counsel or legal
representative will be punished if he or she destroys or fabricates evidence, helps the
litigant destroy or fabricate evidence, or threatens or induces the witness to change his
or her testimony. The penalty for violation of Article 306 can be a prison sentence of
three to seven years. While this law grants much power to legal departments, it does not

Table 9.5

Sources of Risks in Criminal Cases as Reported by Lawyers (N = 276)

Category Number of lawyers Frequency (%)

Legal organ 181 65.6
Litigant 31 11.2
Legal organ and litigant 13 4.7
Other 27 9.8
No risk 24 8.7
Total 276 100

Source: Authors’ survey, Changsha, Hunan Province, 2002.
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regulate the reverse situation in which lawyers’ rights are encroached upon. This is an
important loophole that has been frequently exploited by the procuracy.37

A lawyer can be arrested under the charge of coaching the defendant to give false
evidence if the defendant changes his or her statement after meeting with the lawyer.
But as the public security department may extort a confession through torture, it is
common for the accused to withdraw the false confession when he or she has an
opportunity to do so. The lawyer can also be arrested when there are disparities be-
tween the evidence collected by the lawyer and the legal departments, because he or
she would be suspected of coercing or inducing the witness into changing his or her
testimony or providing false testimony.38 In 1995, the Association of Chinese Law-
yers received less than twenty appeals from its members for protection of their rights.
After the Criminal Law was enacted in 1997, the number of appeals reached seventy
every year. About 80 percent of these appeals pertained to accusations of “fabricating
evidence” or “obstruction of evidence collection.”39 In recent years, at least ten law-
yers have been arrested each year for defending criminal suspects. By the early 2000s,
at least 150 lawyers had been arrested on the charge of falsifying testimony, although
most of them were later proven innocent.40

In one example in Xinjiang Autonomous Region, a female lawyer was first de-
tained by the procuracy and then arrested by the public security bureau in 2001 on the
charge of “obstruction of evidence collection.” She was sentenced to three years in
prison, because the statements she had taken from the three witnesses differed from
what the procuracy had obtained. There was in fact a good reason for the disparity. In
order to obtain the type of evidence it needed, the procuracy required the three wit-
nesses to surrender evidence to its anti-corruption bureau, which is well-known for its
power in disciplining public agents. The predicament of the female lawyer in ques-
tion also made other lawyers realize that it was necessary to have at least one other
lawyer present when taking statements, or that it was better not to take on criminal
cases in the first place.41

In other instances, lawyers were punished simply because they offended public
prosecutors by refusing to give in to their unreasonable demands. In a high-profile
case, a lawyer in Henan Province was released from prison and pronounced “not
guilty” after being detained for four years. This lawyer, Li, was arrested when de-
fending a corrupt cadre. Li was hired by the defendant’s wife and had received pay-
ment for his work. When the head of the anti-corruption bureau of the procuracy met
Li at the end of 1998, for an unknown reason, he asked Li to return the money to the
defendant’s wife. Li said that it was not against the law for a lawyer to receive pay-
ment for his or her services. The head said: “I know it is not against the law, but I can
talk with the court to put you in prison.” He beat Li and then asked the public security
bureau to place Li in a detention house. Three days later, the procuracy issued an
approval for Li’s arrest with the charge of “helping to fabricate evidence.”

During his detention, Li was tortured by the police. In his appeals, he stated: “A
few policemen undressed me and forced me to run in the snow . . . they physically and
verbally abused me . . . they handcuffed me and used me as a punching bag. When I
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fell, they pulled me up and hit me again. . . .” The police also interrogated him con-
tinuously without allowing him to sleep. Li’s lawyer was only allowed to meet with
him seven months later. Li was arrested in 1998 and pronounced “not guilty” and
released in 2001, because the charges were unfounded. During the trial, as the legal
departments lacked evidence, Li was first arrested under the charge of “exacting bribes.”
The charges were then changed to “cheating,” “perjury,” and “tax evasion.” Indeed,
Li’s imprisonment was largely based on the two pivotal but flawed testimonies of the
local public security bureau. In one testimony, the date was found to have been al-
tered. In the other, the signature was dated 1998, but the paper had only been manu-
factured in 1999. Had it not been for the many efforts of the media, some delegates to
the National People’s Congress, and well-known scholars, it is highly uncertain if Li
would have been judged “not guilty” and released.42

Another factor that undermines lawyers’ willingness to take on criminal cases is
intervention from higher-level authorities. This hinders a lawyer’s work for two rea-
sons: First, lawyers may unwittingly offend public prosecutors or government offi-
cials when taking on such cases. For example, a lawyer successfully defended a suspect
in a criminal litigation. Yet some government officials were annoyed as they believed
that the lawyer’s success had made them “lose face.” Consequently, the procuracy
detained the lawyer for thirteen months under the charge of embezzlement. The truth
behind this charge was that the law firm that the lawyer worked for had bought a
cellular phone which the latter had borrowed.43 Second, as some lawsuits are settled
based on the will of leaders rather than on the facts, lawyers’ defense is of limited use.
As legal workers’ practice is “not only based on the law but also based on the instruc-
tions of the Party committee,”44 it is not surprising that lawyers are told, “the leaders
have decided on the outcome of the case; how dare you defend the suspect?”45 This is
especially true in politically motivated cases where legal organs are supposed to co-
operate to solve the case so as not to damage the image of the government.46 Legal
defense may thus be regarded as undesirable or unnecessary. In 1998, for example,
the police of Shanxi Province solved a case in which pseudo-alcohol poisoned 140
people, with 32 of them dying and one losing his eyesight. This tragedy attracted
much attention from the media and citizens alike. President Jiang Zemin made three
phone calls inquiring about the case. As both the citizens and the local government
were angry with the nine suspects, no local lawyer dared to accept the case. In the
end, a lawyer from Beijing, who was also a vice chairman of the Association of Chi-
nese Lawyers, defended the suspects. When the trial began, this lawyer was not al-
lowed to speak. He then decided to leave the court to protest but was stopped by the
court police.47 Similarly, one lawyer gives his reasons for not taking up criminal cases:

Due to the political considerations of those in power, intervention is common. From the
very beginning, the judgment is based on the decision of leaders. When a lawyer gets
involved in a case, he or she may find many questions and have some good cases to make.
He or she may conduct investigations to collect evidence and make thorough preparations
for the trial. But such efforts are often a waste because the outcome has already been
decided ex ante. This is very frustrating.48
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Moreover, in criminal cases, public prosecutors and lawyers often do not enjoy the
same status in court. For example, the court often limits the time a lawyer can use to
make his case, or interrupts him when he speaks. In the Xinjiang case mentioned
earlier, the defendant’s lawyer needed the approval of the court to speak, but the
prosecutors could speak whenever they wanted.49 In other cases, the judge has even
ordered the lawyer to leave the court, not because the latter violated court rules but
because his or her defense was seen to be offensive to the judge. In Fujian Province in
2001, a lawyer was ordered to leave the court when he asked why the daughter of the
defendant who was in the visitors’ seat was handcuffed. In Shanghai in 2001, a judge
ordered a lawyer to leave escorted by the police after the lawyer asked the court to
verify the defendant’s confession that was provided by the prosecutor.50

Due to the factors discussed above, Chinese lawyers have good reason for not
accepting criminal cases. One lawyer reported: “I have been a lawyer for four years.
On the day I obtained my license, I told myself not to take on criminal cases.”51A
deputy minister of the Ministry of Justice admitted: “Due to the risks, some lawyers
lack the courage to engage the court and lose their willingness to take on criminal
cases. Some of them have even changed their jobs.” He also stated the negative im-
pact of state power on lawyers’ choice of lawsuits:

Lawyers’ rights are frequently violated, which has resulted in a severe negative impact on
their practice. . . . Due to the increased risks, lawyers’ incentive and confidence are under-
mined . . . their involvement in criminal cases has not increased for years. The number of
criminal lawsuits with legal representation is much lower than the total number of cases
reviewed by the courts. . . . Such events have also undermined people’s trust in lawyers
and damaged their reputation. The responsibility of lawyers is to protect the legal rights of
litigants, ensure the rightful implementation of the law, and promote justice. If lawyers
cannot even protect their own rights, how can they defend the rights of others?52

As a result, when lawyers do take on criminal cases, they are cautious and tactful. As
a lawyer reported:

The reason that I have not been placed in a detention house thus far is that I learned a piece
of advice in a class held by the Ministry of Justice in 1998. The teacher told us to never
obtain a separate testimony from the witness. If it is inevitable, I would ask him or her to
take the stand in court. For eight years, I have strictly adhered to this rule. Therefore, even
when I have won over 10 criminal lawsuits, the legal departments cannot throw me in
prison. But I have also taken precautionary measures by tailoring my work notes so that
they can only be understood by me.53

Other lawyers have reported that at times when they interview detained suspects in
criminal cases, they leave the phone numbers of their friends working in high-level
legal departments or governments with their family members, in case they are de-
tained or arrested. Others have reported that they hope to become delegates to the
People’s Congress. This reason is simple: if they become delegates, the legal depart-
ment cannot detain or arrest them at will, because the arrest of such delegates requires
the approval of the standing committee of the People’s Congress.
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Conclusion

This chapter explores some of the challenges faced by China in its “long march to-
ward rule of law” by examining the interaction between state agencies and lawyers.54

Economic development and social changes in China have increasingly made legal
institution building and the rule of law a necessity. As Lubman writes: “If China is to
cope with the many problems that are by-products of economic reform, including a
decline in social order, spreading corruption and a general crisis of values, it will need
strong legal institutions and a legal culture that promotes the rule of law.”55 The Chi-
nese government has realized the importance of a credible and viable legal system
and has made efforts to promote the rule of law. The problem, however, is not only
whether a law is enacted or not but also whether the law can be rigorously enforced.
A fundamental problem with the legal system is the lack of effective constraints on
the power of state agencies.56

This study shows that the power of state agencies, including government and legal
organs, has affected the development of the legal system by influencing legal repre-
sentation in China. A profound implication of the persistence of the great authority of
these agencies is the unbalanced development of legal practice in China. Chinese
lawyers are selective in taking on lawsuits and base their choices on cost–benefit
calculations. They are more willing to take on cases pertaining to economic and civil
affairs, as opposed to administrative litigation and criminal cases. In addition to the
fact that lawyers benefit more financially by taking on economic or civil cases, the
risks involved in administrative litigation or criminal cases serve as another deterrent.
Administrative litigation often involve government agencies, so lawyers who defend
their clients against state agencies may offend officials and risk punishment. Simi-
larly, in criminal cases, the procuracy that acts as the public prosecutor has enormous
power over lawyers. An institutionalized foundation for its power is the provision of
the Criminal Law that governs misconduct of lawyers. While it is legitimate to regu-
late lawyers’ conduct, the problem is that lawyers’ rights are not adequately protected
and the law has been abused by legal organizations.57

As lawyers are supposed to serve the interests of citizens, their reluctance to repre-
sent citizens in court will undoubtedly undermine the people’s confidence in the legal
system. As the more competent lawyers prefer to take on economic and civil lawsuits,
those litigants involved in administrative litigation and criminal cases are often not
well represented. Selective legal representation on the part of lawyers in China sug-
gests that the legal community is deeply embedded in the political structure. To some
extent, the situation of Chinese lawyers today reflects the continuation of the social,
historical, and political factors that have shaped the legal profession ever since its
emergence. Hence, the development of legal professionalism is more possible with
legal, socioeconomic, and political changes that foster an environment in which law-
yers have more autonomy, but are qualified and disciplined. Therefore, achieving an
even thin rule of law in China remains challenging.
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Law and Labor in Post-Mao China

Yunqiu Zhang

Pan Wei’s proposal for building the rule of law in China shows an acute understand-
ing of some fundamental problems with the current Chinese legal system and offers
corresponding remedies for them. Should it be successfully implemented, China would
be reasonably ranked as a country with rule of law. In Pan’s proposal, nonelected
technocratic elites—“neutral civil servants,” “autonomous” judges, “independent” anti-
corruption agents, and “independent” auditors—would be central players in the rule
of law structure. What is conspicuously absent is public participation—the participa-
tion of ordinary citizens.

In my opinion, any meaningful rule of law must directly engage ordinary citizens.
Undoubtedly, as Pan suggests, a major function of rule of law is to regulate the state
and particularly to discipline government officials and restrict their arbitrary acts. On
the other hand, however, rule of law should also be directly concerned with society.
Specifically, it should function to regulate social relations, especially to mediate con-
flicts or disputes among different social (or interest) groups, and above all to empower
the underprivileged (e.g., workers) to protect themselves against encroachment by the
privileged (e.g., employers). Since ordinary citizens are in a disadvantageous and vul-
nerable position vis-à-vis social elites, they particularly need law as a weapon for self-
protection and they have the potential capacity to use the law. Therefore, the rule of
law should be designed and built in such a way that it would meet the increasing needs
of ordinary citizens and could be conveniently used by them for self-protection.

This chapter will address the necessity and possibility of involving ordinary citi-
zens in building the rule of law by examining the interactions between law and a
specific social group—workers.

With the deepening of the market-oriented economic reform in post-Mao China,
the labor relationship has been becoming strained and labor disputes have been
increasing. Given that most labor disputes are caused by employers’ violations of
workers’ interests, workers are increasingly facing the challenge of finding effective
means to defend their own interests. Recent scholarly studies have indicated that
workers often responded to violations of their interests with street protests (demon-
strations).1 Numerous labor protests did indeed occur, especially in the late 1980s
and the 1990s. However, protests were far from the principal strategy for workers to
redress their grievances. As Blecher aptly argues, workers’ protests remained “spas-
modic, spontaneous and uncoordinated.” The explanation Blecher offers for this
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lack of “coordinated challenge” on the part of workers is that “workers have be-
come subject to hegemony of the market and of the state—workers have come to
accept the core values of the market and of the state as legitimate.” Blecher’s assess-
ment is objective and insightful—it acknowledges that workers and the state share
some common values and concerns, and that the two sides are not necessarily mutu-
ally hostile or confrontational.2

The following pages will attempt to tackle the issue—why workers did not adopt
street protests as a major strategy in defending their interests, or why there was a lack of
radical or coordinated challenge from workers—from a different perspective, namely,
the perspective of labor laws. This approach is based on the assumption that labor laws,
which have proliferated in the reform years as a result of vigorous state legislative
efforts, have provided workers with a new channel to settle their disputes with manage-
ment and to express their concerns and to protect their interests, as well as the assump-
tion that this legal channel—state-sanctioned or -supported—is less risky than protests
(which are not endorsed by the state and could likely incur state reprisals) and therefore
is preferable for most workers and could serve as an alternative to protests. To test this
assumption, the following questions will be examined: What are the major labor legis-
lation efforts made by the state? How did this labor legislation affect workers? Did labor
legislation serve to restrain or enhance workers’ capability to confront management?
Were workers willing and able to seek legal action when getting involved in labor dis-
putes? What were the challenges workers faced in taking legal action?

Primarily based on the author’s field studies in Qingdao,3 especially interviews
with workers and investigation of some labor lawsuits, this chapter argues that labor
legislation had a positive effect on workers—providing them with a useful weapon
for self-protection; workers gradually developed an awareness of the rule of law and
the willingness to use legal means in handling their disputes with management and, in
so doing, they often succeeded. On the other hand, however, the legal weapon proved
too heavy for ordinary workers to wield—they had to face enormous and often insur-
mountable barriers in lodging and winning lawsuits.

Labor Legislation

Labor legislation in post-Mao China started in the early 1980s and gained momentum
in the 1990s. During the two decades, various kinds of labor laws (or regulations)
were enacted and put into effect by both the central and local authorities. These labor
laws addressed all major aspects of the labor relationship. While aimed at protecting
the “lawful” interests of both labor and capital, they put overwhelming emphasis on
labor’s rights and interests. Take the Regulations on Labor Management in Foreign-
related Enterprises in Qingdao (1993) as an example. This document consists of
eleven chapters: (1) general provisions; (2) recruitment of workers; (3) labor contracts;
(4) wages; (5) work hours and vacation; (6) social insurance and benefits; (7) labor
training; (8) labor safety and sanitation; (9) labor disputes; (10) labor supervision;
(11) legal responsibilities; and (12) additional notes. They can be divided into three
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groups in terms of their points of emphasis. Group one includes chapters 1 and 12,
which outline the goals and principles of the regulation as well as the scope of its
application. Group two includes chapters 2, 3, 9, and 10, which are neutral and con-
strain both labor and capital. Chapters 3 and 9 seem particularly important for the
purpose of this study. The former stipulates that employers and workers must sign
labor contracts on the principles of “voluntarism and equality and of negotiation and
mutual agreement” (ziyuan pingdeng, xieshang yizhi); it also sets conditions for sus-
pension of labor contracts. Chapter 9 is about channels or procedures for settling
labor disputes: through enterprise-based mediation committees, or district- or city-
level arbitration committees, or the court of law. Group three, including chapters 4, 5,
6, 7, 8, and 11, is the main body of the regulation, almost exclusively dealing with
employers’ obligations and workers’ interests and rights. Chapter 4 provides for stan-
dards of wages: average wages should be 120 percent as much as those in the state
enterprises of the same industry; minimum wages should not be lower than those in
state enterprises; wage rates should be raised every year in proportion to growth in
production; payment of wages should not be defaulted on. Chapter 5 stipulates that
daily and weekly work hours should not exceed eight and forty-eight respectively;
extra work hours should not exceed two hours daily, six hours weekly, and 120 hours
annually; pay for working extra hours and holidays should be 50 percent and 100
percent higher than normal wages respectively; breaks (45 minutes during an eight-
hour work day) and nursing time for women workers (twice daily, 30 minutes each
time) should be allowed. Chapter 6 requires enterprises to pay a certain portion of
fees for workers’ pensions, unemployment insurance, and medical care as well as
housing subsidies. According to chapter 7, employers should provide workers with
vocational and technical training. Chapter 8 obliges management to take efficient
measures to improve working conditions and strengthen labor protection and guaran-
tee labor safety. Chapter 11 outlines legal penalties (mainly fines) that would be im-
posed on employers should they fail to fulfill their obligations.4

The most comprehensive national-level labor legislation is the Labor Law. In addi-
tion to all the main points covered in other labor legislation, the Labor Law contains
new provisions, particularly concerning women’s interests. Chapter 7, “Special Pro-
tection for Female and Non-Adult (between 16 and 18 years old) Employees,” stipu-
lates that female employees who are menstruating not be asked to work high above
the ground, in low temperatures, in cold water, or to do jobs of high labor intensity
(above grade three); female workers who are seven months’ pregnant not be asked to
work overtime and night shifts, and their maternity leave not be less than ninety days.5

Within a year or so after the passing of the Labor Law, a set of more specific national-
level labor regulations were promulgated as its supplements.6 These labor laws were
characterized by overwhelming and almost one-sided emphasis on workers’ rights
and interests and employers’ obligations. The rationale for this legislative orientation
was that labor was too weak and vulnerable vis-à-vis capital and hence needed more
concern. Doubtless, these labor laws provided workers with a potentially powerful
weapon in their struggle against encroachment by capital.
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To ensure that the labor laws would function to benefit workers rather than remain
dead letters, the Chinese regime and especially trade unions at different levels adopted
a variety of measures such as promoting legal education and founding legal assis-
tance centers. Legal education was intended to popularize labor laws among workers
and to awaken workers to their “lawful rights and interests” (hefa quanyi), thereby
enabling them to use the “legal weapon” for self-protection. In the city of Qingdao,
for example, city- and district-level trade unions frequently organized study sessions
on labor laws among workers. Between November 14, 2001, and February 20, 2002,
the All-China Federation of Trade Unions launched a nationwide campaign—The
Trade Union Law Knowledge Contest (Gonghuifa zhishi jingsai)—to propagandize
the revised Trade Union Law. The contest questions, concerning all major issues on
the rights of trade unions and workers, were published in major newspapers such as
Renmin Ribao, Gongren Ribao, and Fazhi Ribao. Local unions and workers responded
to this campaign enthusiastically. In Quanzhou of Fujian Province, 30,000 workers
participated in the contest; in Nanning, trade unions, to prepare workers for the con-
test, distributed labor legislation materials and set up billboards with labor legislation
information in public parks and streets; unions in Guizhou organized a preliminary
labor law knowledge contest involving 120,000 workers. These activities helped to
increase workers’ awareness that there existed various labor laws and that they could
use these laws to defend their own interests.7

As a further step to make labor legislation function for the benefit of workers,
union organizations, backed by local governments, began in the mid-1990s to set up
workers’ legal assistance centers or agencies at different levels (city, district or county,
and street) with the responsibility of providing legal services to workers.8 The logic
behind this effort was that many workers themselves, restrained by a shortage of
resources at their disposal (especially money, time, and legal experience), were un-
able to fight legal battles against their powerful employers and therefore needed legal
assistance from outside; such legal assistance, it was thought, would be conducive to
the quick settlement of labor disputes and thus help maintain social stability.9 By
April 1996, most provincial and city-level trade unions had their own legal work
departments (falu gongzuo bu) and legal service agencies (falu fuwu jigou). In that
year, the All-China Federation of Trade Unions initiated a three-year program aimed
at training 1,120 new union-affiliated lawyers, 6,000 labor arbitrators, and 300,000
labor law supervisors.10

The legal assistance agencies were staffed with professional legal personnel and
financed primarily by government funds and donations from nongovernmental orga-
nizations and businesses. To address the shortage of full-time legal workers affiliated
with the legal assistance agencies, local authorities called on “societal forces” (shehui
liliang), especially independent law offices, to offer their help. In Guangzhou, law
offices were required to provide voluntary assistance to the city’s legal assistance
centers and their records of working with these centers were linked to the annual
review and renewal of their lawyers’ licenses. Meanwhile, law students were mobi-
lized to work as volunteers for the legal assistance centers. Services that were pro-
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vided to workers by these legal assistance centers included offering consultation on
labor issues, preparing complaints, filing lawsuits, and appearing in court on work-
ers’ behalf. Legal fees were charged at discounted rates for workers with union mem-
bership, and free legal service was granted to “particularly poor workers.” During the
five years from 1995 to 1999, Qingdao’s legal assistance centers at the city and dis-
trict levels provided 85,000 workers with free legal services—legal consultation, rep-
resenting workers in 200 arbitration cases and lawsuits, writing 150 complaints.11 In
the city of Beipiao (in Liaoning Province), the Municipal General Trade Union’s
legal service department issued legal assistance cards to 10,000 staff and workers
(union members) by 2001. The cards stated that workers would receive free consulta-
tion at the city’s legal service agencies, including law offices, and that their lawsuits
could be represented by the General Trade Union’s legal assistance department.12 To
make legal services more readily accessible to workers, city or district-level unions in
some localities also encouraged enterprise-level unions to set up and maintain their
own legal assistance agencies. In Ningdu county of Jiangxi Province, for example,
unions in twenty-one private enterprises hired lawyers as of December 11, 2001.
These lawyers provided the following year-round services to workers: offering lec-
tures on labor laws; reviewing labor contracts on workers’ behalf; protecting workers’
welfare (pensions, medical care, and social insurance); representing workers in me-
diation and lawsuits.13

Partly due to the legal education campaign and help from the legal assistance cen-
ters or agencies, workers increasingly became aware of their legitimate interests and
rights and were ready to use the legal weapon in solving disputes with their employ-
ers. In so doing, they won most legal cases.

Labor Litigation

In the post-Mao era (the 1980s and the 1990s), the settlement of labor disputes in
China involved the use of three mechanisms or institutions: mediation, arbitration,
and two-level trial (liang shen zhi) by the (People’s) Court of Law. Mediation oc-
curred at the grassroots or enterprise level and was handled by the mediation commit-
tee composed of representatives of management, workers, and the trade union in the
enterprise. Mediation was not a legal procedure, nor was it a required step in the
process of settling a labor dispute. The decision reached by the mediation committee
was not legally binding. If either of the two disputing parties deemed the mediation
committee’s decision unacceptable, they could apply for arbitration. They also could
choose to bypass mediation from the outset and resort directly to arbitration.14

Arbitration was conducted at the city or district level by the arbitration committee,
whose members included representatives from management, the trade union, and the
government’s labor agency (or department). The committee employed legal profes-
sionals and labor issue experts as full-time or part-time arbitrators and had the power
to authorize them to form an arbitration court to settle a specific labor dispute case.
The formation of the arbitration court was based on the principle of “one court for
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one case”; an arbitration court is formed for a certain case and is dismissed with the
settlement of that case. Arbitration was a legal procedure indispensable for settling a
labor dispute and could not be bypassed. The decision made by the arbitration court
was legally binding on both parties involved in the labor dispute and could be ex-
ecuted compulsorily by the Court of Law. If either of the two parties disagreed with
the arbitration committee’s decision, it could present the case to the Court of Law.

Trial by the Court of Law was the final step in the process of settling a labor
dispute. There was no specialized labor court in China. Labor dispute lawsuits were
handled by the civil court. They were first tried by the lower-level (county or district)
court. If the plaintiff or defendant felt dissatisfied with the lower-level court’s verdict,
he or she could chose to appeal to a higher-level (municipal) court, whose decision
was final and had to be executed.15

Of the three institutions (mediation, arbitration, court trial), mediation was most
critical in the settling of labor disputes. It appealed to all parties concerned (workers,
management, and the government), primarily because of its low financial and social
costs. The services rendered by the mediation committee were free and readily ac-
cessible to both workers and management; and settlement of labor disputes through
mediation would not necessarily lead to deterioration of the labor–capital relation-
ship, since mediation, primarily based on persuasion and negotiation or dialogue,
did not always involve the kind of confrontation or animosity characterized with
harsh mutual blaming or charges. By contrast, services provided by the arbitration
committee and the Court of Law entailed the payment of service fees from workers
and/or employers, and these fees had the effect of deterring the two parties con-
cerned, especially individual workers, from actively pursuing a lawsuit. In addition,
due to the influence of Chinese cultural tradition, which discredits litigation as dis-
ruptive of social harmony, many workers have tended to regard resorting to litiga-
tion as a disgraceful act to be avoided. To some workers, launching a legal battle
against their employers, even if they won, might not result in improvement of their
conditions, but it would instead bring about new problems for them, particularly
reprisals from their employers, unless they chose to quit their jobs at the end of the
litigation. As far as the government was concerned, litigation also was less desirable,
since it cost state resources and functioned to embitter the labor–capital relationship
and was therefore potentially conducive to social instability. This concern explains
why the Chinese regime persistently gave the first priority to mediation as a means
of settling labor disputes.16

Although mediation remained the primary channel for labor dispute settlement,
arbitration increasingly became an important alternative to it in the latter half of the
1990s, as demonstrated by the dramatic increase in both the number of labor disputes
handled by the arbitration committee and the number of workers involved (see Table
10.1). Behind these numbers lay the growing interest of workers in litigation and
their willingness to exploit it. In a state-run enterprise in Qingdao, about half of the
workers surveyed acknowledged that they had consulted with others on labor laws.
Seventy percent of them promised that they would “go to the court” if their “legiti-



186 CHAPTER  10

mate rights and interests were violated,” and 60 percent vowed that even if a lawsuit
lasted for several years, they would “continue the litigation until justice was won.”
Some employers and managers in the city of Qingdao confided that “nowadays”
workers were so keenly aware of and fond of talking about their “lawful rights and
interests,” and so inclined to “seek litigation,” that they needed to be dealt with care-
fully.17 Such “litigiousness” of workers was further borne out by the testimonies of
some workers who had involved themselves in labor lawsuits. One worker (in a pri-
vate company), who had been dismissed by management a month before the expira-
tion of his labor contract on grounds that there was not enough work, argued:

One month’s wages may make no big difference for my family’s livelihood. But I felt I
simply could not remain passive with regards to the injustice done to me by the cruel
employer. What I wanted was justice. I sincerely believed that I was innocent and would
win the lawsuit—that is why I directly applied for arbitration without going through
mediation.

Another worker (in a private enterprise) whose wages were cut by management as
a penalty for her refusal to do more overtime work, made a complaint first with the
city’s arbitration committee and then, dissatisfied with the decision of the committee,
presented her case to the district court. Three months elapsed before the case was
settled in her favor. She told this author emotionally:

I already had been on overtime too much and felt exhausted. I needed rest and to spend
more time with my family. Some employers really think that they are masters and can do
anything to us workers. As an individual, I am indeed powerless; but there is law, which
can help me. I was determined to seek a redress [tao ge shuofa] for the unfair treatment I
suffered. So I lodged the lawsuit. Although in doing so I and my family encountered lots
of difficulties, I am happy that I eventually won the case.

In another case, three workers were dismissed by the new management when
their (state-owned) company was merged into another one. Having failed to per-
suade the management to withdraw its decision, they lodged a complaint with the
city’s arbitration committee and the committee ruled that the new company should
resume the employment of these workers. Disagreeing with this decision, the man-

Table 10.1

Labor Disputes Accepted by Arbitration Committees

1993 1994 1995 1996 1998

Number of cases 12,358 19,098 33,030 48,121 93,645
Number of workers involved — 77,794 122,512 — 358,531

Sources: Zhongguo laodong tongji nianjian (Chinese labor yearbook) 1995, p. 491, 1996,
p. 423, and 1999, p. 507; 1997 Zhongguo zhigong zhuangkuang diaocha (Survey of the status
of Chinese staff and workers in 1997), p. 111.
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agement filed a complaint with the district-level court and won. In turn, the three
workers appealed to the city-level court, only to find their appeal rejected. Frustrated,
but not intending to give up, they vowed to appeal to the upper-level (provincial)
court. One worker said:

We are determined to defend our legitimate right to work and will continue to appeal to
the higher authorities to redress our grievances. No matter what troubles are ahead, to
seek justice, we will fight to the end even at the cost of our entire family fortune.

These workers indeed seemed “litigious”—they were ready to take advantage of
the legal system to redress their grievances, or in their own words, “to seek a re-
dress,” and in so doing they proved persistent. “Seek a redress” (tao ge shuofa) be-
came a catchphrase among many workers in the 1990s,18 which demonstrated workers’
growing awareness of the usefulness of litigation as a weapon for safeguarding their
interests and their confidence in the prospect of the rule of law. In this regard, work-
ers’ level of literacy could make a difference. According to a survey by the ACFTU
(All-China Federation of Trade Unions), employees with higher levels of education
(college or university) were more prone to seek litigation than those with lower lev-
els of education (elementary, middle school, and high school).19 With technical or
managerial expertise and skills that enabled them to find new employment, they
needed not worry too much about potentially unfavorable repercussions that a law-
suit might bring about, particularly potential retaliation from employers. In most
cases, however, workers preferred to settle their disputes with employers by mild or
less confrontational means such as private talks or negotiations with management,
mediation by a third party, petitioning of trade unions (especially at the city level) or
government agencies; only when these means failed or when they felt deeply in-
sulted by the employers’ overbearing and callous attitudes toward their requests did
they resort to litigation. Furthermore, in pursuing litigation, most workers simply
attempted to seek fair redress of their verifiable grievances or to protect their “lawful
interests and rights” rather than use exaggerated or alleged grievances as an excuse
to extract excessive benefits from employers. Workers’ “litigiousness” did not neces-
sarily have to do with the nature or culture of the laboring class. Instead, it essen-
tially resulted from the adverse circumstances under which they lived and worked.
In other words, workers were driven to be litigious by the forces hostile to them and
beyond their control.

In pursuit of litigation, notably arbitration (the main form of litigation), workers
followed different paths and adopted a variety of strategies. Some, mostly those with
good educations, chose to work on their own instead of seeking assistance from legal
experts or lawyers. They took the initiative in filing complaints, prepared necessary
documents themselves, and paid legal fees out of their own pockets. These workers
were relatively well acquainted with labor legislation and confident about the pros-
pects of their legal action. One worker in this category, who won a legal case entirely
through his own efforts, explained why he had preferred to go it alone:
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In my case, it is crystal clear that my employer bluntly violated my lawful interests; from
the very beginning, I knew that I had a strong case against him and that he would be
doomed to lose if I sued him. Then why should I bother to hire or consult with any legal
experts? It would be a waste of time and money!20

Other workers, especially those who were in poor financial straits or less educated,
tended to launch their legal crusades with the encouragement or help from legal assis-
tance agencies. A worker in this category, who won a case in arbitration, confided:

Initially I was reluctant to confront my boss [laoban] in the arbitration court, since I felt that
I could not afford the arbitration fees and that as an ordinary individual worker I was pow-
erless vis-à-vis the boss. On the other hand, however, I was unwilling to swallow the griev-
ances. So with the suggestion of a friend of mine, I gathered courage and went to the legal
assistance center, asking for help. A legal expert in the center reviewed my case and came to
the conclusion that my boss was in the wrong and that given my family’s economic situa-
tion, I was eligible for free legal assistance. So the center prepared and filed a complaint with
the arbitration committee on my behalf. The center almost did everything for me.

To ensure the success of their legal battles, some workers were ready to explore
and mobilize other resources such as mass media, local authorities, and personal con-
nections. For example, they could release their stories—“grievances” or “injustices”—
to journalists, who would in turn investigate the cases, particularly by visiting the
employers concerned. This would likely bring pressure to bear upon these employers.
Worried about the potential damage to their reputations that publicizing of the law-
suits might bring about, they might choose to seek a quick end to the disputes by
taking a conciliatory tone (or making concessions to workers). Although the media
are largely under the regime’s control, reports about labor disputes and lawsuits did
frequently appear in newspapers, local and national.21 When cases were made public,
especially if their settlement met with difficulties and lingered too long, they could
easily attract intervention by local authorities. The latter, deeply concerned about
social stability, were likely to urge legal institutions (the court and the arbitration
committee, some of whose members concurrently worked with local government
departments) to expedite settlement of labor disputes in favor of workers. These cases
could also attract the attention of local, especially city-level (general), trade unions,
which openly and unequivocally identified themselves as workers’ organizations or
representatives, and would come to offer their assistance to workers, providing free
legal counsel and helping find legal experts or lawyers as their legal representatives.
Sometimes, workers actively and directly appealed to local officials and unions for
help with their legal battles. This strategy of publicizing a legal case and appealing to
local leaders often worked in China, a country still without a sound or full-fledged
modern legal system.22

The overwhelming majority of labor lawsuits were initiated by workers, with only
a small portion by employers. Lawsuits initiated by workers accounted for 90.5 per-
cent and 90.6 percent of the total lawsuits in 1993 and 1998 respectively.23 Among
the labor-initiated cases, most were concerned with workers’ economic benefits—
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wages (remuneration), work hours, labor contracts, labor welfare (labor insurance,
pensions, and medical insurance), and labor protection. The root causes of these law-
suits were overt or covert violations of workers’ interests by employers—being in
arrears in wage payments, arbitrarily deducting wages, extending work hours without
appropriate overtime pay, changing or terminating labor contracts without advance
notice, failing to pay labor insurance or pensions, or refusing to cover medical costs
related to on-the-job accidents.

Above all, arrears in wage payments seem most irritating to workers. Some sur-
veys revealed that 76 or 90 percent of labor disputes were brought about by employ-
ers’ default in paying their workers.24 As far as capital-initiated lawsuits were
concerned, most of them were related to workers’ failure to honor labor contracts, for
example, they left to work for new employers before the expiration of their labor
contracts and without their employers’ consent, which often caused interruptions of
production. Some of these workers had received extensive and full-time technical or
managerial training, even abroad, with the sponsorship of their employers, and their
sudden departure did inflict economic losses on the enterprises.

What worried the employers most was that accompanying the departure of these
employees, their “business secrets” would likely be disclosed to their competitors (other
businesspeople). Under such circumstances, the employers concerned tended to use
all means, including litigation, to recover their losses—demanding compensation from
the workers and their new employers.25 Employers could be rather persistent with the
pursuit of litigation in defense of their interests. It often occurred that employers, after
losing cases in arbitration, appealed first to the lower-level (district) court and then, if
they lost again, to the higher-level (city-level) court. Sometimes they persisted in law-
suits even though knowing well that they, obviously in the wrong, would have no
chance of winning the cases in the courtroom. Why were employers still willing to
engage continuously in the legal battle (e.g., moving from arbitration to court trials) if
there was no hope for victory? As a matter of fact, these employers were not sincerely
seeking justice but rather playing a game or tactic, one of “wearing down or exhaust-
ing the workers.” They believed that, as employers, they possessed more resources
(notably money and time), and therefore could afford a protracted legal battle; by stark
contrast, individual workers were in a disadvantageous situation and unable to sustain
for long the time-consuming and costly lawsuits; thus if lawsuits dragged, workers
would likely feel exhausted and choose to seek accommodation with employers or
simply drop the cases. In reality, however, this tactic did not work in most cases, mainly
because it was counterweighed by persistence on the part of workers.26

Litigation functioned well in settling most labor disputes and especially in protect-
ing labor’s interests and rights. The vast majority of cases that were filed received
serious treatment and successful settlement either by the arbitration committee or the
Court of Law. For example, 94 percent of all cases accepted by the arbitration com-
mittee in 1995 were arbitrated (settled) in the same year, and 98.5 percent were settled
in the year of 1998 (see Table 10.2) Generally, labor dispute cases were handled fairly
and in accordance with the law. When being interviewed by this author, the workers
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who had become involved in litigation and won their cases all acknowledged that
they were treated fairly (by the arbitrators and judges) and were satisfied with the
results of arbitration and court trials, although they also complained about the various
difficulties they had encountered in the process of litigation. Some of them expressed
their confidence in the legal system and litigation, vowing that they would not hesi-
tate to take legal action in the future if they felt their interests were encroached upon
again by management.

Litigation seems an effective weapon for workers to use in safeguarding their le-
gitimate interests, as testified by the fact that workers won most labor dispute law-
suits. For instance, in 1995 workers won 51 percent of the total cases in arbitration
compared to only 20 percent won by employers (the rest were won partly by both
parties), and in 1998 the cases won by workers accounted for 52.7 percent, while
those won by employers only constituted 13 percent (Table 10.2). According to other
estimates, workers were winners of 60, 70, or even 93 percent of the lawsuits.27 Workers
would have had more chance of winning if they had not missed the so-called pre-
scription (time limit—shixian). The Labor Law of the PRC stipulates that if workers
or management intend to file a complaint with the arbitration committee, they must
do so within sixty days of the date on which the labor dispute occurred. But many
workers were unaware of this rule. Some of them brought their cases to the arbitration
committee long after the time limit (or prescription) had passed and had to face rejec-
tion. Sometimes workers lost lawsuits because of failing to provide or keep relevant
proof such as letters or notices from their employers, dismissals (or layoffs), reduc-
tions of wages, and the like.

Problems

As demonstrated in the previous pages, legal legislation generally functioned to the
benefit of workers, serving as a useful weapon in defending their lawful rights and

Table 10.2

Cases of Labor Disputes Settled by Arbitration Committees

Results of settlements

Lawsuits Lawsuits won Lawsuits
won for for factories partly won by

Year Accepted Settled employees or companies   both parties

1995 33,030 31,415 16,272 6,189 8,954
(94%) (51%) (19.7%) (28.5%)

1998 93,649 92,288 48,650 11,937 27,365
(98.5%) (52.7%) (13%) (29.6%)

Sources: Zhongguo laodong tongji nianjian (Chinese labor yearbook) 1995, p. 491, 1996,
p. 423, and 1999, p. 507; 1997 Zhongguo zhigong zhuangkuang diaocha (Survey of the status
of Chinese staff and workers in 1997), p. 111.
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interests, and many workers indeed became increasingly willing to use this weapon.
However, this legal weapon proved too heavy for workers to wield. In order to fight a
successful legal battle with their employers, workers had to encounter and overcome
various barriers.

First and foremost, workers were restrained financially and sometimes could not
afford litigation fees. In Guangzhou, for example, payment of between 400 and 500
yuan was a precondition for applying for arbitration, and average lawyer fees for one
case amounted to about 1,000 yuan, which was beyond many workers’ financial ca-
pability. Although workers could apply for help from legal assistance centers, they
had to meet certain criteria in order to be eligible for the assistance. In Guangzhou,
before July 29, 2002, it was stipulated that only workers from families with a 380
yuan (or below) per capita income were eligible for legal assistance. Since July 29,
2002, the amount has been increased to 500 yuan or below, covering 20 percent of the
population of the city.28 Eligibility did not necessarily guarantee availability of legal
assistance, since many legal assistance centers, underfunded, were plagued with a
chronic shortage of money and personnel. This financial restraint deterred some work-
ers from entering lawsuits.

Another obstacle workers often met in lodging lawsuits had to do with collecting
and presenting evidence. Chinese civil law stipulates that whoever lodges the com-
plaint is obliged to provide evidence (shui zhuzhang, shui juzheng). This principle
applies to labor lawsuits.29 Workers would have the obligation to provide relevant
evidence if they wished to sue their employers. In practice, however, it was difficult
and sometimes impossible for workers to collect evidence, primarily because of the
employers’ refusal to cooperate. To make things worse, some employers tried to hide,
destroy, or even forge evidence. Fellow workers generally shied away from being
witnesses, fearing potential reprisals from employers. Without sufficient and valid
evidence, workers would have no hope of winning their cases although they may
have suffered genuine injustices.30

Furthermore, workers sometimes found themselves in the dilemma of winning
lawsuits without getting the benefits they had fought for. A court decision might be in
the worker’s favor, but its enforcement could be problematic. Specifically, it could be
compromised or blocked by employers who were reluctant to honor the court deci-
sion. In one case, for example, the employer ignored the court verdict that he reem-
ploy the worker he dismissed. Only under the court’s repeated pressure did the
employer call back the worker, but he neither assigned the worker a job nor paid him.
For this, the employer incurred further intervention from the court and was penalized.
Embarrassed and irritated, the employer vented his spite on the worker—chronically
finding fault with him, and eventually forcing him to quit. Indeed, retaliation was a
major concern for workers when they decided to enter a lawsuit against their employ-
ers, who could easily find an excuse to punish those “litigious” workers by laying
them off, lowering their wages, and giving them less desirable job assignments.

The employers’ reluctance or even refusal to carry out court orders for workers
can be partly explained by their concern for “saving face”—protecting the dignity of
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their authority. To the employer, following a court order and reversing a decision of
his own would well mean losing face—undermining his credibility and authority. In
other cases, employers failed to redress injustices as the court ruled because of their
inability to do so (especially when economic compensation and payment of defaulted
wages were involved)—their businesses were unprofitable and even on the edge of
bankruptcy. Under such circumstances, further judicial intervention would be to little
avail. Generally, the court was loath to push an enterprise (especially if it was state-
run) to bankruptcy by compulsory execution of its orders, for that would lead to the
unemployment of more workers, which in turn had the potential of causing social
instability. In this sense, even the court itself was constrained by the general eco-
nomic and social conditions of the country.

Some difficulties that bothered workers in pursuing litigation were caused by the
loopholes in the Labor Law itself. The Labor Law served as the basis of arbitration
and court trials in labor dispute cases. Yet it was far from adequate: it only set forth
general principles without giving consideration to specific circumstances, and it was
not revised periodically to cover new problems that arose in the accelerated economic
reforms. For example, in Henan Province an enterprise was sold by the township
government, which caused the suspension of payment of pensions to the retirees. The
latter collectively applied for arbitration and requested that the payment of their pen-
sions be resumed. But the (county) arbitration committee refused to handle this case
on the grounds that it resulted from a government act and hence was beyond the
purview of labor dispute arbitration. The arbitration committee apparently denied
that this was a labor dispute case, simply because it involved the government.31 Cer-
tainly the committee could find an excuse for its decision in the Labor Law, which
defined a labor dispute as one between labor and the management instead of one
between labor and government. Thus, the inadequacy of the Labor Law meant genu-
ine inconvenience for workers.

In addition, workers’ use of the legal weapon was sometimes impeded by the short-
age of qualified arbitration personnel, judges, and labor lawyers. Some members of
the arbitration committee, without receiving systematic legal or judicial training, were
not sufficiently acquainted with labor laws and regulations. Others lacked a “con-
sciousness of the rule of law” and succumbed to influence or pressure from the gov-
ernment, especially when handling lawsuits involving state-run enterprises—this
suggests that judicial independence was still an ideal to be realized in China. Besides,
labor lawsuits kept increasing rapidly while there was no corresponding growth in the
number of arbitration committee members, which could not but lead to a delay of
labor lawsuit settlements and compromise the quality of an arbitration (especially
when sufficient evidence could not be gathered due to the shortage of arbitration
personnel). As far as lawyers were concerned, their number was too small compared
to the number of workers—for example, as of April 1996, there were only 90,000
lawyers nationwide, while workers numbered 200 million. Some lawyers were un-
willing to accept labor dispute cases, since legal service fees for this type of case were
not only relatively low but also not guaranteed, given the clients’ (mostly workers)
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generally poor economic conditions. By contrast, they were more interested in cases
related to disputes over real estate, securities, finance, and intellectual property, which
would bring them high profits. Besides, some lawyers were unfamiliar with labor
legislation, partly due to the fact that most labor-related laws were promulgated only
recently (since the mid-1990s).

Toward the Rule of Law in the Area of Labor

The previous discussion has suggested that in the post-Mao era, especially in the
1990s, labor laws (and regulations) proliferated owing to the unprecedented and vig-
orous legislative efforts by the regime, and litigation became an increasingly impor-
tant channel for resolution of labor disputes. The labor laws, with their emphasis on
labor’s rights and interests, were exploited by workers as a weapon for self-protec-
tion. Partly due to the legal education campaigns, more and more workers became
acquainted with labor laws and interested in using legal channels to settle disputes
with their employers, as demonstrated by the fact that over 90 percent of labor law-
suits were initiated by workers. The legal weapon proved to be useful to workers,
considering that they won the majority of labor lawsuits. Obviously, in the area of
labor, China was already on the track toward building a modern legal system and the
rule of law.

The use of legal channels to settle labor disputes marked a major departure from
the practice of the Mao era. During that period, administrative or political means
rather than legal means played the dominant role in the handling of labor issues. Party
or state policies and officials’ instructions were above the laws and used in labor
management.32 State bureaucrats exercised their power in settling labor disputes. Ac-
cordingly, labor legislation and the building of relevant legal institutions were ne-
glected, especially after the completion of socialist transformation in the mid-1950s.
They became simply nonexistent during the chaotic years of the Cultural Revolution
(1966–1976). Under such circumstances, the working people, generally lacking a
sense of the rule of law, could hardly come up with the idea of using litigation to
redress their grievances. When involved in any labor disputes, their only option was
to passively wait for official intervention. This lack of the rule of law was fundamen-
tally shaped by the then prevailing command economic system, under which the state
monopolized all major economic powers, not only owning but also directly manag-
ing all industrial and commercial enterprises, and deciding on such labor-related matters
as employment, wages, vacations, and working conditions. Such overall economic
control enabled the state to use administrative means in settling labor disputes. In
addition, the labor relationship under the command economic system was essentially
a relationship between workers and the state, and generally remained simple and
stable. Intensive labor disputes hardly existed, since sources of labor disputes were
few and limited, which was in turn largely due to the unified labor allocation and
fixed wage systems and relatively safe working environment, as well as the regime’s
firm ideological control. Almost absent were the kind of serious violations of work-
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ers’ interests (e.g., arbitrary deduction of wages, random extension of work hours,
and dismissals). These socioeconomic conditions tended to render almost irrelevant
labor legislation and the building of rule of law in the labor area.

Administrative intervention as a means for settling labor disputes gradually be-
came obsolete in the post-Mao years, with the deepening of market-oriented eco-
nomic reforms and the changing of labor relations. During the reforms, the state
gradually relinquished its direct control over enterprises. Formerly state-owned en-
terprises increasingly became independent economic entities, operating according to
the basic market principle of demand and supply. Private businesses, both Chinese
and foreign, multiplied and flourished. In this new economic environment, labor rela-
tions underwent fundamental changes. No longer dominated by state power, there
developed capitalist-style relations between labor and capital; no longer simple and
stable, these relations became diverse, antagonistic, and unstable. Labor disputes kept
arising and often erupted into strikes and stoppages. Acutely concerned with eco-
nomic development and social order, the state was anxious to stabilize the ever-dete-
riorating labor relations. On the other hand, it became aware that the traditional way
of handling the labor relationship—direct government intervention—was no longer
workable (because of the diminution of state power over enterprises) and that new
mechanisms needed to be found. The principal new mechanism that the state found
was labor legislation. From the state’s perspective, labor laws could be used to define
more authoritatively the rights and obligations of labor and capital in market eco-
nomic conditions and serve as an effective yardstick for the settlement of labor dis-
putes; using the legal means to manage labor relations was consistent with international
conventions and hence would be acceptable to both workers and employers, and es-
pecially to foreign investors. The state’s efforts at labor legislation were thus necessi-
tated by, or a response to, the dramatic changes in labor relations brought about by the
market-oriented economic reforms. They implied that the state was no longer omni-
present and omnipotent, and had to succumb to market forces just as workers did.

Labor legislation was not an isolated legislative phenomenon. Instead, it was par-
alleled by legislation in other areas—civil, criminal, administrative, and the like. As a
matter of fact, it was part of the Chinese regime’s long-term and overall strategy of
building the rule of law, which in turn constituted the core of political reform. From
Deng Xiaoping to Jiang Zemin, Chinese leaders have been committed to implement-
ing this strategy. As a result of the regime’s persistent efforts, about 329 national-level
laws (and regulations) and 6,200 local-level laws were passed between 1979 and
2000.33 No longer simply a rubber stamp, the People’s Congress—the legislative
body—at different levels was strengthened and gained substantial power. Various new
legal institutions such as law offices (private and foreign-operated) and legal assis-
tance centers were set up. Legal education, a major means for the socialization of law,
was promoted to train legal personnel and to enhance the public’s legal conscious-
ness. Particularly important was the change in the regime’s perception of the nature
of law. The regime tended to abandon its instrumentalist view of law, which regarded
law simply as an instrument for the suppression of one class by another and espe-
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cially for state control or domination of society in the name of proletarian dictator-
ship.34 Meanwhile, the regime gradually came to embrace the principle of “all are
equal before the law” and to see law as the embodiment of the will of the whole
society, as a major channel to resolve conflicts and regulate social order, and as a
weapon individuals could use to protect their legitimate rights and interests from
encroachment by all forces, including state bureaucrats. Should law still be identified
as a kind of means, it was to serve not only the interests of the state but also those of
the general public. Such a perception of law became popular among more and more
Chinese citizens, who were ready to use the law when the need arose. This popular
legal awakening led to the steady increase in the number of civil lawsuits, a large
proportion of which were related to compensation for property damage. Doubtless, in
the post-Mao era, the rule of law has emerged and gained prominence in all areas,
including that of labor, and the Chinese have proved receptive to modern ideas about
the rule of law just as they did to ideas about the market economy.

It must be emphasized that the rule of law in the area of labor (as well as in other
areas) in post-Mao China is still in its nascent stage. As outlined in the third section of
this chapter, numerous problems exist in the current labor legal system, especially in
the enforcement of labor laws and court verdicts. Overcoming these problems will
take a long time, which in turn means that building a full-fledged modern legal sys-
tem or law-ruled society will be a long and tortuous process in the Chinese context.
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11
The Internet and Emerging

Civil Society in China
Guobin Yang

The debate on the rule of law and democracy sparked by Pan Wei’s essay assumes
that neither rule of law nor democracy exists in China at the dawn of the twenty-first
century. The Chinese government may have been building a legal system for decades,
yet this system lacks transparency, accountability, and due process. It is not surpris-
ing, therefore, that Chinese citizens are increasingly resorting to contentious means
in their struggles for a more just society. The Internet answers an immediate social
need. It provides a new medium for citizens to speak up, link up, and act up against
power, corruption, and social injustice. In this way, the Internet has influenced the
development of civil society and given expression to grassroots impulses for political
reform. No analysis of political change in contemporary China can afford to ignore
these social forces. The goal of this chapter is to provide an empirical assessment of
how the use of the Internet has influenced civil society development and thereby
contributed, in explicit and implicit ways, to popular struggles for a more just society.

The Internet has been used in three key areas of Chinese civil society, namely,
the public sphere, social organizations, and popular protest. With respect to China’s
public sphere, the Internet has fostered public debate and problem articulation and
demonstrated the potential to play a supervisory role in Chinese politics. It enables
citizens to speak up. In the realm of associational life, the Internet has facilitated
the activities of existing organizations while creating a new associational form, the
cyber-organization. It helps citizens to link up. Finally, the Internet has introduced new
forms and dynamics into popular protest. It provides a space for citizens to act up.

Before I go on, a few caveats are in order. The first caveat is that the Internet is a
contested area. Like other technologies, it is a double-edged weapon and can be used
differently by different social actors. A study of the social impact of the Internet does
not draw a linear causal arrow from the Internet to civil society. Rather, it shows how
agents in civil society use the Internet and, in the process, strengthen civil society. It
requires an understanding of the social activities online.

Second, because the Internet can be used for different purposes, one field of struggle
is about who decides what technical functions it may have and how to obtain those
functions.1 These struggles shape the future of the technology, making it more or less
open to democratic practices. In appearance, ordinary Internet users are not directly
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involved in these struggles, yet how they use the Internet, what functions they favor,
and what meanings they attach to the Internet may bear on these struggles in impor-
tant ways. The original designers of the Internet did not design it for democratic
purposes. Had the Internet not been used for such purposes by millions of users, it
would not have shown such potential in the first place. This suggests that even an
understanding of the technical struggles surrounding the Internet depends on an em-
pirical analysis of the actual activities online.

Third, it is imperative to study the Internet in proper historical and political con-
texts. The same technology has different social implications under different historical
and social conditions. Thus, for example, the Internet may be important to social
actors with no access to mass media and less so to those who control mass media. In
assessing the social impact of the Internet in China, therefore, it is essential to take a
historical and sociological perspective, that is, to show the specific ways in which the
Internet is used under specific conditions. To set the social and historical context for
the discussion, let us start with a review of the recent developments and current con-
ditions of civil society in China.

Civil Society in China: Recent Developments and Challenges

The concept of civil society has four basic elements: (1) autonomous individuals and
(2) civic associations in relation to the state,2 (3) engaged in more or less organized
activities in a (4) public sphere “outside the immediate control of the state but not
entirely contained within the private sphere of the family.”3 The four elements are
interrelated. Individual and organizational autonomy are the basic conditions of the
public sphere; social organizations function to protect or extend the interests of indi-
vidual citizens, often in the form of organized protest or social movements; the public
sphere functions with “a critical public willing and able to hold government account-
able for its actions.”4 A vigorous civil society is often taken to be foundational to
democratic politics.

Studies of civil society in reform-era China have revealed three major areas of
change that point to an emerging civil society:

• Existing forms of social organization have undergone change, new associational
forms have appeared, and social organizations in general have proliferated.5

• Both social organizations and individual citizens enjoy more autonomy from
state power than in the pre-reform decades, with some notable new develop-
ments since the 1990s.6

• With the changing functions of the media and the increase in spaces for public
discussion, a nascent form of public sphere has emerged.7

Despite these achievements, Chinese civil society faces major challenges. First,
as a civil society institution, the public sphere remains incipient and weak. Articula-
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tion of social issues and sharing of information are limited by the lack of institution-
alized means of communication and public forums. Second, despite the proliferation
of social organizations, these are mostly organizations of what B. Michael Frolic
refers to as a state-led civil society. They lack sufficient autonomy from the state to
function as a routinized social base against state power on behalf of citizens. Gordon
White, Jude Howell, and Shang Xiaoyuan point to a new type of organization that
they refer to as “interstitial or unrecognized.”8 While these appear to have more
independence from the state, for the very reason that they are unrecognized, they
lack the necessary political legitimacy to function effectively. Finally, organized protest
in contemporary China is under strict state control, which means that routinized
social movement organizations that systematically fight social injustices and politi-
cal power still do not have a legitimate existence. Large-scale social movements
have erupted in the past two decades in China. Yet, because of state repression and
organizational weakness, these movements cannot develop long-term political goals
and strategies. How might these challenges be met? Far from claiming that new
information technologies are the solution, this chapter will show where the Internet
has made notable differences.

Studying the Internet in China

Studies of the Internet in China have focused on the physical network and mecha-
nisms of state control. Those that broach the topic of the social and political implica-
tions do so with a cautious tone.9 There are, however, a few notable exceptions. For
example, Geoffrey Taubman argues that the sway of the party-state over the ide-
ational and organizational character of China’s domestic affairs will be diminished as
a result of the Internet.10 Eric Harwit and Duncan Clark, while focusing on political
control, draw attention to the potential for independent group formation in light of the
new technological tools. They conclude by noting the ambivalence of content control
in China: “As for content, in the short run, political controls will remain schizophrenic
as the value of an open network conflicts with conservative political philosophies and
as the nature of the Internet’s audience makes it an unlikely tool for precipitating
socially disruptive forces.”11 This conclusion is highly instructive. While emphasiz-
ing state control, it acknowledges its limits. This conclusion sounds a call for more
systematic empirical research on the actual uses of the Internet in China.

While recognizing the role of the Chinese state in shaping Internet use in China, I
concentrate on the social uses of the Internet. Such a view is consistent with an influ-
ential bottom-up approach to the study of contemporary Chinese society and politics.
This bottom-up approach recognizes that the Chinese state is not an omnipotent en-
tity, but has numerous permeable holes, not the least of which is the lack of interest or
sincerity at the local level in implementing central policies.12 This view is confirmed
for the Internet by a June 2001 report on Chinaonline.com, which has this to say on
Internet control in China: “Internet regulations come from Beijing, but each province
has a significant amount of control, and authorities in each city also have some local
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autonomy. Consequently, in different places, there is great variation in policy, regula-
tions, service and price.”13

My analysis is based on survey data and in-depth case studies collected through
participant observation and immersion in China’s emerging Internet culture from
February 2000 to July 2001. This methodology may be described as “virtual ethnog-
raphy.”14 It includes extensive participation in online activities and interactions with
fellow users in cyberspace, as well as regular monitoring and recording of Internet
content. What actually happens in Chinese cyberspace cannot be fully grasped except
through such virtual ethnography.

Internet Control and Counter-Control

Since October 1997, CNNIC (China Internet Network Information Center) has con-
ducted two surveys on Internet development each year. The surveys consistently show
that the profile of a typical Chinese Internet user is a relatively young person (be-
tween twenty and thirty-five years old) with some college education.15 This profile
sets limits to any attempt to overgeneralize the social impact of the Internet in China,
but it is an encouraging profile, because the relatively young age of China’s Internet
users implies a stronger likelihood that the impact of the Internet will keep growing.

The Internet offers a variety of applications. In China, as elsewhere, e-mail and
search engines are favorites. A notable phenomenon in China is the popularity of
chatrooms, newsgroups, and bulletin boards. Table 11.1 shows the most desired in-
formation by China’s Internet users according to the five CNNIC survey reports pub-
lished from June 1999 to December 2002. Table 11.2 shows the most frequently used
network services for the same period.

As the tables show, China’s Internet users crave information. News is clearly the
most desired information, but technological and educational information is also widely
sought. As indicated by the relatively high percentages of respondents choosing e-
mail, chatrooms, newsgroups, and bulletin boards as the most frequently used net-
work services, China’s users rely heavily on the Internet for personal expression and
interpersonal communication. This point should be kept in mind when discussing the
impact of the Internet on Chinese civil society.

The development of the Internet has posed a dilemma for the Chinese government.
While supporting the growth of this new economy, the government has attempted to
exert control over Internet content. Since 1996, more than a dozen regulations concern-
ing Internet uses and services have been promulgated by various government agencies.
For example, the “Computer Information Network and the Internet Security, Protection
and Management Regulations,” consisting of five chapters and twenty-five articles, was
promulgated by the Ministry of Public Security on December 30, 1997, and outlined the
duties and responsibilities of China’s Internet service providers. Regulations specifi-
cally targeting bulletin boards were announced in November 2000, stipulating that us-
ers are responsible for the information they release, that they cannot release information
harmful to national interests, and that bulletin board services should follow a licensing
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procedure. In 2003, the State Broadcasting, Film, and Television Administration is-
sued regulations for the control of content dissemination. Also in 2003, the Ministry
of Culture tightened the registration and management of Internet bars.16 Besides these
regulations, Chinese government agencies intervene directly in Internet use, for ex-
ample, by exercising sophisticated filtering of Internet traffic.17

The growing control of the Internet undoubtedly dampens Internet use in one way
or another. But as Jayanthi Iyengar puts it insightfully, “There are two digital Chi-
nas—the much publicized one of political repression and blocking ‘forbidden’ con-
tent—but that one is dwarfed by the booming digital China of shopping, trading,
chatting and playing games. And that’s where the boom is.”18 Indeed, there is a pal-
pable irony here. While Internet control has visibly increased, Internet activism has
persisted. Among the countries with the largest numbers of Internet users, China is
unique in its combination of high levels of Internet control and Internet activism.
Frequent efforts at control are accompanied as frequently by outbursts of cyber pro-
tests. Since the popularization of the Internet in China in 1998, not a year has passed
without some influential cases of Internet activism. Scholars have yet to account for
this paradoxical situation. Such an account has to begin with empirical studies of how
Chinese citizens use the Internet.

In reality, actual practices among users and dotcom companies vary in ways that
often go beyond the parameters of state regulations. The management of bulletin

Table 11.1

Most Desired Information Among China’s Internet Users,
June 1999–December 2002 (multiple options, in percentages)

Type of June Dec. June Dec. June Dec. June Dec.
information 1999 1999 2000 2000 2001 2001 2002 2002

News 84 65.5 82.0 84.38 63.5 74.0 75.8 78.0
Computer
software
and hardware 68 51.7 59.1 58 44.2 55.6 60.3 53.4

Entertainment 47 38.8 50.9 52.66 44.1 46.5 41.3 44.6
Electronic books 52 38.0 46.0 45.99 32.8 37.4 35.6 3.6
Science and
education 41 31.4 N/A 35.77 31.4 31.8 28.8 30.1

Job hunting 19 19.3 26.1 29.12 19.8 22.2 19.0 22.1
Financial
information 26 21.2 31.1 22.88 19 16.4 11.8 11.0

Travel 14 12.0 19.3 12.55 12.5 11.4 7.3 7.6
Medical
information 10 9.4 14.5 11.78 7.6 7.7 4.9 4.9

Dating 9 8.2 12.1 9.3 4.7 4.5 2.8 2.9

Source: CNNIC survey reports: July 1999, January 2000, July 2000, January 2001, July
2001, January 2002, July 2002, January 2003.



THE  INTERNET  AND  EMERGING  CIVIL  SOCIETY  IN  CHINA 201

boards, for example, varies in the degree of control and censorship. Bulletin Board
Systems (BBS) managers monitor and censor posts, but they also have an interest in
keeping their forums up and running, and running with good traffic. For their part,
users have various ways of contesting censorship and evading filtering. For example,
in May 2000, in the online protest surrounding the murder of a Beijing University
student, users of the popular bulletin board “Strengthening the Nation Forum”
(Qiangguo luntan) found that posts containing the characters for “Beida” (Beijing
University) would be blocked. They beat the filters by inserting punctuation or other
symbols between the two Chinese characters for “Beida,” posting messages with
phrases like “Bei.Da,” and “Bei2Da.” This suggests that while Chinese state agencies
attempt to keep Internet activities under control, users have counter-control strate-
gies. The various uses of the Internet to be discussed below take place under these
conditions of control and counter-control.

The Internet and the Public Sphere

As formulated by Habermas, the concept of the public sphere has the following ele-
ments: (1) publics composed of autonomous individuals that engage in rational de-
bate; (2) spaces where publics may freely assemble for such debate; and (3) media of
communication, such as newspapers and books.19 Habermas is often criticized for his

Table 11.2

Most Frequently Used Network Services Among China’s Internet Users,
June 1999–December 2002 (multiple options, in percentages)

Network June Dec. June Dec. June Dec. June Dec.
service 1999 1999 2000 2000 2001 2001 2002 2002

Email 90.9 71.7 87.7 87.65 74.9 92.2 92.9 92.6
Search engine 65.5 50.4 55.9 66.76 51.3 62.7 63.8 68.3
Software upload
or download 59.6 44.2 50.7 50.56 43.9 55.3 51.0 45.3

Information
inquiry 54.8 39.3 49.3 44.65 39.5 46.7 40.3 42.2

Chat online 29.2 25.5 38.8 37.53 21.9 22.0 45.5 45.4
Games and
entertainment 15.8 13.6 17.7 18.94 15.8 17.1 18.6 18.1

Newsgroups 21.4 17.0 25.4 19.33 10.7 13.4 20.4 21.3
Bulletin board
systems 28.0 16.3 21.2 16.72 9.0 9.8 18.9 8.9

Free personal
homepage 21.6 13.5 19.7 15.58 8.4 11.8 8.6 6.8

Online shopping 3.2 7.8 14.1 12.54 8.0 7.8 10.3 1.5

Source: CNNIC survey reports: July 1999, January 2000, July 2000, January 2001, July
2001, January 2002, July 2002, January 2003.
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idealized conception of the public sphere, since in reality, power and inequality often
creep in. This chapter emphasizes the public sphere as open spaces for communica-
tion. These may be spaces for public debate and problem articulation, or they may
simply fulfill a social function by providing spaces for social interaction. The devel-
opment of the Internet in China has given rise to online communication spaces, in-
cluding chatrooms, listservs, newsgroups, electronic magazines, and bulletin boards.
These spaces are fulfilling important functions in China’s nascent public sphere.

In the broadest sense, China’s online spaces are not restricted to Web sites sup-
ported by computer servers physically located in China, nor are they restricted to
Chinese-language sites. Some popular news sites about China, such as China News
Digest (cnd.org), have English-language services. This chapter focuses on Chinese-
language Web sites and network services. As long as access from within China is
available, the actual server locations are not important.20

It is hard to estimate how many Chinese-language online spaces exist, not the least
because new ones keep appearing while old ones may disappear. A rough estimate of
the active bulletin boards would put the number in the thousands. Many Chinese
universities have BBSs,21 as do commercial portal sites. For example, as of April 11,
2001, chinaren.com maintained 33 BBS forums, sina.com had 96, and netease.com
had more than 600. Several Web sites maintain rankings of Chinese-language forums
worldwide. As of April 11, 2001, creaders.net had a list of 244 popular BBS forums;
geocities.com had 103, while cwrank.com listed 30 “most popular” Chinese-language
forums. Topforum.com not only has a ranking of 60 Chinese-language forums, but
also maintains a daily collection of about 300 frequently read posts. As of June 18,
2001, the posts were selected from among 1,007 forums.

Online “publics” have proliferated along with online forums. Online publics form
around forums of different thematic categories, such as leisure and entertainment,
romance, sports, science and technology, education, economy, art and literature, poli-
tics, news, and others. They may reside inside or outside of China, but are more or
less interconnected. The Internet facilitates such connection—messages in one forum
are often cross-posted in another—so that issues brought up in one forum may be
rapidly broadcast to others. With the existence of numerous online forums and pub-
lics, a wide range of issues is brought into the forums and to public attention. Take the
popular “Strengthening the Nation Forum” (Qiangguo luntan, hereinafter QGLT),
for example.22 On December 20, 2000, topics brought up included relations with
Japan, implications of Bush’s presidency for China, amendments to China’s marriage
law, the passage of a homosexual marriage law in the Netherlands, corruption of
Chinese government officials, the hardships of laid-off workers, end-of-year analysis
of China’s stock market, debate about the rule of law and rule of man, complaints
about growing tuition fees in China’s higher education institutions, and the history of
China’s Cultural Revolution.

Not all issues stimulate discussion equally, and discussions may be as short as
several threads or as long as several dozen. Despite censorship, the discussions in
QGLT are more wide-ranging and elaborate than in conventional media or many
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other bulletin boards.23 In June 2001, I studied four popular Chinese-language news
and politics bulletin boards. Two of them, QGLT and Beida Online (www.beida-
online.com/list.php3?board=Beida_Forum), are based in China; the other two are run
by Muzi.com (http://lundian.com/forum/normal/chinese/10001.html) and
Creaders.com (www.creaders.org/cgi-bin/mainpage.cgi) respectively, both based in
North America. I found that QGLT not only has the most posts (2,321 for June 11 and
2,798 for June 12), but also the highest percentage of responses (60 percent for both
June 11 and 12), indicating a high level of discussion in the forum.24 One good ex-
ample of such a discussion concerns the functions of this and other bulletin boards in
Chinese politics. Many argue that it should be used to promote democratic gover-
nance, as a place “for hearing people’s voices and providing input for government
decision-making” (Beidou,25 February 24, 2000). Others emphasize democratic par-
ticipation: “The forum should become a people’s democratic square” (New Leftist,
January 6, 2000). A persistent demand is that the space be used to promote demo-
cratic politics in China (Xingfu, November 9, 1999). The debate also targets undemo-
cratic practices in the forum. A user named Haohao rejected personal attacks:

Some net friends [wangyou], for lack of a rational attitude to their own and other users’
viewpoints, would become angry when they are stuck in their arguments. They cannot
control their anger, thus resulting in personal attacks and slandering. These net friends
have a superficial knowledge of the world. They thought they could shut others up with
personal attacks. In fact, as soon as you launch a personal attack, you discredit both your
own viewpoints and your character. (Haohao, February 1, 2000)

Another made the following suggestion:

I think the key issue in the management of the forum is to establish a clear and precise set
of rules. These rules should be publicized. Whether the rules are just or reasonable enough
is not a big problem (after all, this is a forum of a party newspaper—it cannot be free from
its own biases). The important thing is to follow rules. Then net friends will not have so
many complaints. (New Great Wall, October 28, 1999)

This debate about democratic and undemocratic practices in online discussions is
not an isolated example. Similar discussions are common in other forums, indicating
a high degree of engagement with public issues among China’s netizens. In the middle
of these online discussions, a new type of political action, critical public debate, en-
tered contemporary Chinese life. In his study of political participation in Beijing,
Tianjian Shi enumerates twenty-eight political acts used by citizens in Beijing to
articulate interests. With the exception of big-character posters, none of these in-
volves public debate. Most acts, such as “complaints through labor unions” or “com-
plaints through the bureaucratic hierarchy,” involve the airing of personal grievances
without the possibility of opening up these grievances for public discussion.26 Only
in extraordinary times such as the student movement of 1989 did public debate occur.
The Internet provides alternative spaces for public debate.



204 CHAPTER  11

China’s online spaces also help to articulate social problems. Habermas under-
scores the “problem articulation” function of the public sphere, noting that “the com-
munication structures of the public sphere are linked with the private life spheres in a
way that gives the civil-social periphery, in contrast to the political center, the advan-
tage of greater sensitivity in detecting and identifying new problem situations.”27

Tianjian Shi’s study discusses the political acts Beijing citizens may use to articulate
their interests. The above-mentioned examples of “complaints through labor unions”
and “complaints through the bureaucratic hierarchy” are such acts. Regardless of
how effective these complaints are, it is clear that these channels can only reach a
limited audience. Some complaints may reflect problems of general concern, yet there
are no institutionalized channels for bringing personal problems to public attention.
Personal problems articulated on the Internet, if of sufficient social importance, can
attract more attention. One example is the online diary of Lu Youqing. Lu suffered
from cancer. In the summer of 2000, when his doctor told him he had only about three
months left to live, he decided to record his feelings and experiences in diary form
and publish the diary on the Internet. Lu’s online diary quickly attracted a large online
readership and aroused heated debate among readers on the meaning of life and death
in the contemporary world. As Duncan Hewitt reports from Shanghai, “Mr. Lu’s very
human and often philosophical account of dying fits in with a growing strand of
confessional literature in China—which has challenged traditional taboos and the
belief that personal matters should remain private.”28

Finally, China’s online spaces have played a supervisory role in government af-
fairs and public life. The importance of this supervisory role is in direct proportion to
the nebulous nature of the decision-making process in China. The Internet has helped
to expose a number of cases concerning serious bureaucratic problems. It was through
the Internet, for example, that a November 1999 report spread on how mismanage-
ment of over 200 blood donation facilities in Henan Province may have spread HIV
to large numbers of people in the province during the early 1990s.29 Another case
concerns a fatal disaster in a tin mine in Nandan, Guangxi. The accident occurred on
July 17, 2001, and killed eighty-one miners. After the accident happened, the local
government and mine authorities covered it up for about half a month. Amid murder-
ous threats from local mine authorities, a few journalists from the People’s Daily
managed to get the story out onto the Internet, leading to a full investigation of the
disaster and the conviction of local government officials and mine owners involved in
the cover-up scheme.30

The arguments just outlined are supported by recent survey data produced by so-
cial scientists in China. A survey of the Internet in five Chinese cities shows that
China’s non-Internet users rely heavily on TV and newspapers for information, while
for communication and personal expression, they do not have effective channels. In
contrast, for Internet users, although TV and newspapers are still important sources
of information, the Internet clearly plays a prominent role. With regard to communi-
cation, Internet users enjoy an overwhelming advantage over non-users. Thus, as
media for expressing personal views, 14.2 percent of non-users selected TV, 21.9
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percent selected newspapers, and 10.9 percent selected magazines. Added together,
the proportion for non-Internet users relying on these three dominant conventional
media for expressing views is 46 percent, while 62.8 percent of Internet users chose
the Internet as a medium for expressing views. The same pattern holds when it comes
to exchanging views with others. Of non-users, 13.9 percent selected TV as a me-
dium for exchanging views with others, 14.2 percent selected newspapers, and 6.8
percent selected magazines. These numbers are insignificant compared with the 73.4
percent of Internet users who find the Internet to be a medium for exchanging views
with others.31 Table 11.3 summarizes the percentage of Internet users relying on dif-
ferent media for purposes of information or communication. Table 11.4 shows the

Table 11.3

Which Medium Can Better Meet Which of Your Following Needs?
(N of internet Users =1,045)

News- Maga- None of
TV papers zines Internet Books Radio the above

Learning about
current affairs in
China and overseas 86.5 69.5 21.1 61.9 15.0 23.4 1.1

Acquiring information
for personal life
(e.g., shopping,
travel information) 56.6 52.6 32.7 58.9 14.5 11.7 3.6

Acquiring educational
information 28.6 35.8 21.1 56.1 61.2 7.9 3.1

Entertainment or
personal hobbies
(e.g., games, music) 59.1 23.0 26.3 67.7 20.8 19.6 4.3

Expressing personal
views and opinions
or publishing writings 10.0 22.7 14.6 62.8 8.5 4.0 17.0

Exchanging views or
information with
others 8.8 9.4 6.8 73.4 4.6 4.0 15.5

Participating in
social activities 19.8 16.8 8.2 44.5 5.2 7.1 34.6

Promoting personal
emotions (e.g.,
making friends or
maintaining
relationships with
friends and
colleagues) 9.5 6.4 6.0 63.6 6.1 4.8 27.0

Source: Guo Liang and Bu Wei, “Report on the Conditions of the Internet in Five Cities in
China in Year 2000 Conducted by the Center for Social Development of the Chinese Academy
of Social Sciences,” 2001. www.chinace.org/ce/itre/. Accessed June 18, 2001.
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percentage of non-Internet users relying on different media for purposes of informa-
tion or communication.

It is important to note that discourse in Chinese-language online spaces is not
always civil, as befitting the ideals of a civil society. The debate on democratic and
undemocratic practices on QGLT attests to the existence of undemocratic practices.
These undemocratic practices should sound a cautionary note to observers, but do not
invalidate my argument about the role of the Internet in civil society activities. In fact,
they probably reflect a greater degree of openness on the Internet. After all, one key
difference between China’s online spaces and its offline public sphere is the greater

Table 11.4

Which Medium Can Better Meet Which of Your Following Needs?
(N of non-internet users =1,086)

News- Maga- None of
TV papers zines Internet Books Radio the above

Learning about current
affairs in China
and overseas 91.6 71.2 19.4 11.1 12.8 31.4 1.0

Acquiring information
for personal life (e.g.,
shopping, travel
information) 63.7 60.7 25.6 10.4 12.8 19.2 5.8

Acquiring
educational
information 43.0 44.0 20.1 12.0 48.7 12.9 6.5

Entertainment or
personal hobbies
(e.g., games, music) 65.2 26.5 18.6 14.7 14.3 24.0 13.6

Expressing personal
views and opinions
or publishing writings 14.2 21.9 10.9 14.4 6.2 4.9 50.2

Exchanging views or
information with
others 13.9 14.2 6.8 19.3 4.2 4.9 53.4

Participating in
social activities 19.4 16.6 5.4 12.3 2.8 8.1 55.7

Promoting personal
emotions (e.g.,
making friends or
maintaining
relationships with
friends and
colleagues) 14.7 10.0 5.3 17.3 5.6 4.4 58.6

Source: Guo Liang and Bu Wei, “Report on the Conditions of the Internet in Five Cities in
China in Year 2000 Conducted by the Center for Social Development of the Chinese Academy
of Social Sciences,” 2001. www.chinace.org/ce/itre/. Accessed June 18, 2001.
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diversity of the online spaces. As in other areas of social life, diversity entails differ-
ences, including differences that may appear offensive.

The Internet and Civic Associations

Volunteer organizations are important components of civil society. Although social
organizations have proliferated in China, they are mostly corporatist in nature and
lack sufficient political autonomy. The impact of the Internet should be considered
against this background.

Impact on Existing Organizations

The Internet reduces the barriers of geographical and social locations to voluntary
associational life. People in different physical locations can now more easily find or
join organizations. Existing organizations use the Internet for publicity, recruitment,
fund-raising, and public education. Of particular interest is the growing number of
environmental NGOs, many of which maintain active Web sites. A review of the Web
sites of several environmental NGOs reveals some common characteristics in their
uses of the Internet.32 First, they carry information about their organizations, includ-
ing mission statements, membership information, events, and activities. Second, they
publish information about the environment and feature environmental problems in
China. Third, they maintain links to other Web sites related to environmental protec-
tion, including Web sites of China’s governmental environment protection agencies
and international environmental organizations. Some Web sites have discussion fo-
rums; others maintain archives of government regulations on environmental issues.
While serving to propagate knowledge about the environment, they also function as
information centers for volunteers willing to commit time and effort to their causes.
In several cases, such as Green-Web and Greener Beijing, the Internet is clearly indis-
pensable to their existence. With a membership of more than 1,000, Greener Beijing
boasts of being “the first and the most active Internet-based environmental NGO in
China.”33

The Emergence of Cyber-Organizations

Cyber-organizations are voluntary organizations that “exist only or primarily on the
Internet and maintain relatively fewer . . . offline resources.”34 Elsewhere, I have
referred to these organizations as web-based. They are digital formations.35 They
may be more or less organized, with the less organized ones resembling what Howard
Rheingold calls virtual communities.36 They usually form in chatrooms, BBS fo-
rums, newsgroups, and listservs.

There are numerous such cyber-organizations and virtual communities in China.
One active virtual community has formed around a BBS forum called “China Edu-
cated Youth Forum” (Huaxia zhiqing luntan, or HXZQ).37 The forum was set up in
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June 1998 by two individuals interested in the historical experience of China’s edu-
cated youth generation. By May 2000, it had attracted a daily average of 700 hits and
ranked fifteenth in the list of top-ranking Chinese-language bulletin boards main-
tained by geocities.com. In July 2000, through online discussions, the core members
of the forum established the “China Educated Youth Internet Studio” (Huaxia zhiqing
gongzuoshi), a collective management entity, to plan, develop, and fund the opera-
tions of its BBS forum and associated Web sites. The studio sets for itself two mis-
sions: to build a virtual home for friendship, education, entertainment, and mutual
help, and a “Virtual Educated Youth Museum” for publishing and archiving docu-
ments about the “Up to the Mountains and Down to the Countryside” (shangshan
xiaxiang) movement. While it has attracted some younger visitors, the forum is mainly
a gathering place for a group of individuals of the “educated youth” generation.

This virtual community does not operate online only. Social ties forged in the fo-
rum have extended into offline life. I have been a regular visitor to the forum since
February 2000 and have read many stories about real-life visits among community
members. At least two members residing in Southern California have visited their
online friends in Guangzhou and Shanghai. One person in Beijing toured Guangzhou
to see Guangzhou-based members. Another living in Wuhan visited Beijing-based
members on a business trip. Furthermore, this community has a complex and
transnational online network. HXZQ started with a bulletin board. It then added a
chatroom, two more bulletin boards, and a well-designed, content-rich homepage.
The homepage contains historical photos and music, archives on historical documents
about the “Up to the Mountains and Down to the Countryside” movement and retro-
spective stories and current debates about the historical experience of the generation,
links to personal homepages owned by community members, and, as of October 7,
2001, an address book of 212 former educated youth. Of these 212 core members of
the community, 97 listed their current country of residence. Nineteen of these 97 are
in the United States, 3 in Canada, 3 in Japan, 2 in Australia, 1 in New Zealand, 1 in
Germany, 1 in Hong Kong, and the rest in mainland China. Thus, HXZQ serves as a
virtual nexus of a network of former educated youth in and outside of China.

An example of a cyber-organization is the environmental group Greener Beijing
Institute. This group started as a Web site in November 1998. In its first few years of
existence, the Web site won prizes in national Web design competitions and was widely
publicized in newspapers and TV news programs. Its “Environmental Forum” be-
came a popular online bulletin board with thousands of registered users. Members of
Greener Beijing engage in three kinds of activities to promote a green culture—oper-
ating a Web site; conducting environmental protection projects; and organizing vol-
unteer environmental awareness activities. While Greener Beijing conducts some
on-the-ground work, its central activity is maintaining the Web site and fostering
online discussions. Its BBS forums spurred “offline” environmental activism. For
example, in 1999 one of the early online discussions on the recycling of used batter-
ies inspired students at the Number One Middle School of Xiamen City (Fujian Prov-
ince) to organize a successful community battery recycling program. Another
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impressive online project of Greener Beijing was the launching of a “Save the Ti-
betan Antelope Web Site Union” in January 2000, which drew national attention to
this endangered species. With the launching of the Web site union, Greener Beijing
and environmentalists from twenty-seven universities jointly organized environmen-
tal exhibit tours on many university campuses.

Cyber-organizations may be subject to the typical constraints of Internet control.
Compared with offline organizations, however, they have more elbow room. Their
virtual existence gives them some degree of freedom such as transregional mobiliza-
tion and transmembership recruitment. Such virtual existence undoubtedly has its
weaknesses. Social ties built this way are relatively weak. Besides virtual member-
ship and a Web presence, cyber-organizations rarely have the necessary organiza-
tional resources to provide for more permanent operations. Yet in China’s political
environment, the rise of such organizations contributes to the growth of civil society
and thus constitutes an important new dimension of civil society development.

The Internet and New Dynamics of Popular Protest

The use of the Internet to organize offline protests became widely known recently in
the anti-Japanese demonstrations in April 2005. In fact, such Internet-organized pro-
tests had happened before in China, as they happen frequently in other parts of the
world. Not only is the Internet used to organize offline protests, protests happen daily
in cyberspace as well. In China, where organized protests are strictly sanctioned, the
possibility of using the Internet for protests has important implications for the dy-
namics and forms of popular contention. Yet little is known of exactly how the Internet
is used for protests. How does protest diffuse? How are people mobilized? What are
some of the new dynamics and forms of contention? A unique case study allows us to
provide some preliminary answers to these important questions.

The case concerns the protest activities surrounding the rape and murder of Qiu
Qingfeng in late May 2000.38 Qiu was a student in Beijing University. She was found
raped and murdered on May 20, 2000, having been attacked on her way back to the
university’s rural Changping campus. Upon learning of the murder, university authori-
ties decided to hold back the news. The case happened at a sensitive time—about two
weeks before the eleventh anniversary of the suppression of the 1989 student movement.
Students at Beijing University had been among the most active in that movement. Clearly,
university authorities attempted to cover up the case in order to forestall any unexpected
turn of events around the anniversary date. News of the murder first broke on Beijing
University’s “Triangle” (Sanjiaodi)39 online bulletin board at 11:19 P.M. on May 22. The
posts quickly triggered a wave of protest in BBS forums across China. Beginning on
May 23, there was a dramatic increase in the number of visits to the Triangle forum. The
total number of hits in this forum was 408 for May 21 and 689 for May 22. It jumped to
11,863 on May 23. The number reached a record high of 12,073 on May 24 and tapered
off after that, though still maintaining a level much higher than that prior to the protest.

While the number of visits to the Triangle forum increased dramatically, so did the
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number of posts. The Triangle forum was set up on December 25, 1999. From then
until May 22, 2000, only 303 posts appeared. Beginning on May 23, this number
increased sharply. Altogether 423 messages were posted on May 23 alone. This num-
ber peaked to 1,842 on May 24. Between May 23 and 26, a total of 3,692 messages
were posted, all related to the murder.

News about the murder case shot through the country on the Internet. One of the
first two messages that appeared on the Triangle forum was cross-posted to the “Per-
spectives on Current Affairs” forum of Shantou University at 8:44 A.M., May 23, to
the “News” forum of Xi’an Jiaotong University at 9:29 A.M., to the “Current Affairs
and News” forum of Netease.com at 3:46 P.M., and to the “Focus” forum of Sohu.com
at 10:19 P.M. No posts about the murder appeared on “Strengthening the Nation Fo-
rum” on May 23, but fifty-six did on May 24.

The patterns of diffusion of protest highlight two key features about online pro-
test: speed and openness. In a matter of hours after the first message about the murder
case was posted on Beijing University’s Triangle forum, the news had spread across
China’s numerous bulletin boards. This would be unimaginable without the Internet,
because the conventional media remained reticent on the matter. During the period of
online protest discussed here, major national and regional newspapers such as People’s
Daily, Guangming Daily, Legal News Daily, Beijing Daily, and Beijing Youth Daily
made no mention of the murder case. Legal News Daily usually carries some news
about crimes, but it did not report this case. It was the Internet that gave Chinese
citizens an opportunity to make their voices heard.

Also interesting are the connections between online protests and campus protest
activities. Such connections were manifest in the mutual influences between protests
on online forums and campus demonstrations and sit-ins. In the protest period, the
Internet was used to discuss and formulate goals and demands and organize campus
demonstrations. One post demanded the resignation of university administrators in
charge (FINA, May 23, 2000, “Triangle”). Another suggested that university authori-
ties should compensate the victim’s parents, improve security conditions on and around
the campus, and show more respect and care for students (Anew, May 26, 2000,
Netease.com). A widely circulated third post announced a planned demonstration
march from neighboring Qinghua University to Beijing University.40 Another impor-
tant connection between online and offline protest was the almost instantaneous online
broadcast of campus events. This broadcast kept interested users in other parts of the
country informed of campus activities. Thus, one post reports:

At 8:00, I checked out things online in the library. I thought people probably had already
left [for the gathering]. I packed up my books and went in search of the crowd. In the
small plaza in front of the big hall, quite a lot of people had gathered. White candle lights
swayed and flickered. Students sat silently together in circles, in groups of 7 or 8 or
several dozen. On the stairs near the Triangle area, a huge heart-shaped pattern was laid
with flickering candles, with little white-paper flowers in the middle of the heart. I saw the
following netfriends: Caishen, Hubing, Xsy, Littlefisher kansg, Lhx, Cc, Bigfatcat, Tiank.
(Young, May 23, 2000, 21:08, “Triangle”)
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The Internet was not only used for protest, but itself became an object of struggle.
This has to do with the specific conditions under which the Internet is used in China.
China’s netizens tend to perceive the Internet as a space for exercising their right of
free speech, while the government tries to keep control. Where these interests con-
flict, protest may arise from among the users. Thus, despite its relative openness, the
Internet is not a perfectly free space. In May 2000, China’s Internet users were aware
of possible social control efforts on the part of the authorities and consciously and
sometimes tactically contested control. For example, in anticipation of possible con-
trol action by the university administration, posts appeared on Beijing University’s
BBS forums that asserted the constitutional right of free speech and warned the au-
thorities against containing protest by shutting down the BBS. Knowing that explic-
itly hostile language could backfire, some users warned that the protest should proceed
in a forceful but rational manner. Below is one example:

Please make good use of the BBS. At present, the BBS management has made positive
responses to our sentiments. In case the management comes under pressure [from the
authorities], please show your understanding. (FINA, May 23, 2000, “Triangle”)

Thus, while protest developed on the BBS forums, its meanings expanded among
discussions and debates. Although the protest was still about the murder case, it quickly
became a struggle for freedom of speech on the Internet. As the following post shows,
Internet users were excited about the possibilities of freedom of speech opened up by
the new technology:

On the 22nd, the news began to circulate on the BBSs of Beijing University and Qinghua
University. Out of indignation at the university leadership’s response, the students in these
two universities, with the online support of students from other universities, decided to
hold memorial services for their schoolmate. This was in order to break through the delib-
erate control of information and suppression of memorial activities by the authorities. The
information circulated on the Internet indicates that similar cases have happened in other
universities, but have almost all been covered up. It may be believed that if it had not been
for the Internet, and if it had not been because of the students’ indignation, this case would
also have been covered up. (“Triangle Forum,” May 27, 2000, cross-posted on Netease.com
on May 29, 2000)

As an important component of civil society, popular protest is a powerful means of
resisting political power and protecting citizen rights. Until recently, the major pro-
test events in the PRC, from the Red Guard Movement to the student demonstrations
of 1989, all happened because of some kind of state initiation. This was due to a
peculiar state–society relationship in China, a relationship characterized by the state’s
penetration of civil society and by its dependence on political campaigns and mass
mobilizations to deal with social, political, and economic problems. Historically, this
relationship turned the state into the unwitting initiator of popular protest. As Zhou
puts it, “Participating in state-initiated political campaigns provides an opportunity
for individuals and groups to pursue their own agendas and exploit new opportuni-
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ties. State-initiated political campaigns provide opportunities for unorganized groups
and individuals to act together.”41 The rise of online protest indicates the changing
dynamics of popular protest as well as a change in the state–society relationship. The
Internet facilitates the key conditions for the emergence of popular protest. It helps to
disseminate information, formulate goals and strategies, identify opponents, and or-
ganize protest events. All of this happens speedily, at low costs, and without incurring
the kinds of risks facing street demonstrators. Online protest has brought new ele-
ments into the art of protest.

Explaining the Impact of the Internet on Chinese Civil Society:
Conditions and Obstacles

The technological development of the Internet in China as elsewhere depends on
government policy and economic incentives. Just as the Internet was initially de-
veloped as a government-sponsored military project in the United States, so too its
introduction into China was guided directly through government action. In both the
United States and China, market incentives brought the Internet within the reach of
the general public, who then began to use it in ways not necessarily in the interest
of political elites. It is fair to say that state and economy directly shaped the rise of
the Internet in China.

For the Internet to exert influence on civil society, however, political power and
market forces are insufficient conditions. People attach meanings to technology and
these meanings shape how they use it. At the same time, the particular meanings they
attach to particular technology depend on a host of other factors. My discussions
suggest that China’s users value the Internet as a means of communication and ex-
pression; yet without an understanding of the history of political communication in
China, the cultural meaning of the Internet cannot be fully grasped. In this regard,
suffice it to mention that political communication and dissent depended mainly on
the risky business of putting up big-character wall posters.42

If state power and market forces have given birth to the Internet as a new sphere of
social and political life, will the same forces take away this life? This is a key question
for future research. Observers are wary of this possibility but remain hopeful that this
is not a preordained struggle. To understand the future struggle over the Internet in
China, it is necessary to understand the pressing obstacles. These obstacles are of two
kinds, internal and external. By internal obstacles, I refer to those elements that hinder
democratic participation in online communication. Participants on online forums want
their voices to be heard, but there are “bullies” who attempt to deprive fellow partici-
pants of their voice, for example by making them feel that they are inadequate discus-
sants. Similarly, to carry on a meaningful discussion, participants should be able to
articulate ideas, take positions, and inquire into interlocutors’ positions. It takes time
and practice to gain these skills. A final internal obstacle is stylistic and rhetorical
indecency: online discourse can be very uncivil. These internal obstacles are not in-
surmountable. As long as participants are prepared to engage in online discussions, it
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is likely that a culture or environment will evolve in the form of a community ethos to
regulate conversations within reasonable bounds.

External obstacles are economic and political in nature. Politically, given that state
elites are wary of the politically corrosive effects of civil society and of the Internet’s
role in it, they are likely to step up control. The economic obstacle has two sides to it.
On the one hand, China has not developed to a point where the Internet may be
popularized nationally. The digital gap is deep. With continuous economic develop-
ment, we can expect the Internet-using population to grow steadily, a hopeful sign
that this aspect of the economic obstacle will lessen and not worsen. On the other
hand, with further economic development, the trend toward commercialization of the
Internet may become stronger. Commercialization represents a different kind of bar-
rier to civil society development. As often happens in the conventional media, com-
mercialization of the Internet could squeeze out the political action that now takes
place there. In view of these two daunting obstacles, it is hard to foretell to what
extent the Internet will continue to strengthen Chinese civil society. This will depend
on how the economic and political obstacles are reduced. At the same time, the possi-
bility of the Internet’s continual influence on Chinese civil society cannot be foretold
either. How the political and economic obstacles are reduced depends on whether and
how China’s Internet users will continue to use the Internet for such civil society
activities as public debate, organization, and protest. At this moment, there are no
signs that they will abandon the Internet.

Conclusion

Evidence presented in this chapter shows that the Internet has opened up new possi-
bilities of meeting the challenges of civil society in reform-era China. It has contrib-
uted to public participation in information exchange and debate; it facilitates the
articulation of social problems and the exposure of social injustices. Civic associa-
tions have developed an online presence while new, Internet-based organizational
forms have appeared. Finally, because of the Internet, new forms and dynamics of
protest have emerged.

Public debate, voluntary organizing, and protest that take place on the Internet in
China are linked with the global community, including the Chinese diaspora around
the world. Despite government efforts to block selected sites, Internet users in China
can access Web sites overseas, or “link up” (chuanlian)—a term of heavy political
import—with overseas individuals and groups for information exchange, solidarity
building, or protest. The virtual community of the “China Educated Youth Forum,”
for example, clearly crosses national boundaries. The porous and networked nature
of the Internet thus ties Chinese civil society to the global community, and vice versa.43

Their interpenetration is a source of energy for China’s incipient civil society. Such
interpenetration enhances information flows critical to civil society activities.

By using the Internet to speak up, link up, and act up, Chinese citizens participate
in Chinese politics uninvited. Their multifarious online activities express their politi-
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cal aspirations. As the empirical evidence in this chapter shows, these are not neces-
sarily lofty aspirations involving grand political designs. They are people’s mundane
struggles for basic citizenship rights—the right to voice their opinions on govern-
ment policies, to be informed of issues that affect their lives, to freely organize them-
selves and defend their interests, and to publicly challenge various kinds of authorities
and social injustices. Whichever type of political institution can best guarantee these
basic rights—democracy, the rule of law, or both—should be on the priority list for
political reform.
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Pan Wei’s argument that there exists another alternative between Western-style democ-
racy and Chinese-style communism, a government characterized by rule of law without
democracy, appears to be one logical direction in which an information technology–
driven Chinese government could proceed. Elements of how the Internet and informa-
tion technology (IT) can help bring about this change are evident in the patterns of growth,
usage, and successful regulation of the Internet in China. One does not have to agree with
Pan’s depiction of Western democracy or of Chinese social equity to acknowledge the
potential truth to his argument that Chinese governance might develop according to a
different paradigm than that of the West. He argues persuasively that Chinese historical,
cultural, and political traditions are unlike those in the West and thereby shape Chinese
views of political principles differently. Chinese political traditions, which lend them-
selves to a rule of law government, rested on political equality exemplified by the non-
discriminatory civil service exams, a fair amount of economic liberation in a largely
classless agricultural society, and a government that ruled by means of persuasion and
morality. The Internet has the potential to support a return to such traditions that have
been obscured in modern Chinese history. Internet use has already forced the governing
CCP to admit mistakes and be more forthcoming with information. It is revolutionizing
a public system of checks and balances not unlike a Social Consultation Committee on a
national scale whereby officials may gauge and even concede to public opinion on a
variety of issues voiced via the Internet. Economically, rapid Chinese development has
been introducing a social cleavage most obvious between the eastern and western prov-
inces. Business, educational, and cultural opportunities are concentrated along the east-
ern seaboard. However, the Internet could counteract that trend by providing such
opportunities online, as well as even market access, to Chinese regardless of location.
Finally, social persuasion and pressure are at the very heart of Internet control in China.
The government has found its greatest success in managing usage through self-censor-
ship. The Internet might also be used as a powerful tool to sway public opinion on any-
thing from commercialism to advancing nationalistic agendas. Many CCP statements
regarding the need for Internet regulation appeal to concerns over morality. Pan Wei’s
system of governance characterized by rule of law without democracy sheds some light
on the role the Internet may play in such a political transformation.
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Nevertheless, Pan Wei does not leave the reader without questions. If indeed China
is a country without a strong experience of large sociopolitical groups (nor, as Pan
implies, a desire to create them) and the rule of law is not about regulating those who
are ruled but about regulating the government, then this is where the Chinese system
of Internet filtering and Pan’s vision diverge. The Internet is not only being used to
curb corruption and foster greater government transparency, but also to keep political
dissidence in check. Although there has been a general loosening of controls over
speech, press, assembly, and association, and the Internet has to an extent furthered
those freedoms, it has at the same time allowed the Chinese government to limit such
freedoms where they continue to threaten central party power.

This chapter will examine the Internet’s potential capability to transform gover-
nance in China by exploring such questions as: Is the theory plausible that increased
access to information vis-à-vis the Internet will lead to Chinese democratization? Or
can the CCP successfully limit access to information online, while simultaneously
utilizing the Internet’s economic potential and maintaining political power? Could
the Internet potentially bring about greater freedom without democracy? Does the
Internet offer promise or peril for the Chinese Communist Party? The chapter first
explores the hypotheses connecting the spread and use of information technology
with democratic movements. This section is followed by a brief look at the extraordi-
nary growth of the Internet in China and a systematic presentation of the various
methods that the Chinese government has thus far employed to control the Internet.
The next section observes how these measures have been successful in promoting the
Chinese dual strategy of maintaining power and supporting economic development,
and in some ways are even strengthening CCP authority. In conclusion, this chapter
debunks the argument that the introduction of the Internet into countries under au-
thoritarian rule, and in particular China, will inevitably lead to democratization. This
conclusion does not, however, rule out some kind of political change.

Linking the Internet with Democracy

Mueller and Tan call the theory that greater levels of freedom of communication and
information are inextricably linked to more democratic societies the expectation of con-
vergence: according to this theory, as countries like China modernize and reform, their
political and economic institutions naturally converge toward Western-style democ-
racy.1 This theory of democratic convergence coupled with the construct of technologi-
cal determinism—“the belief that new technologies have an intrinsic, autonomous power
to shape and transform society”2—forms the determinedly optimistic view that mod-
ernization inevitably involves embracing the “information age” and all the subsequent
freer flow of information included, and thereby democracy. The advent of the Internet
has only intensified such beliefs and the predictions that such democratic revolutions
have begun, are in the process, or are only around the corner across the globe.

This theorized link between the Internet and democracy became solidified in the
late 1980s and early 1990s as many communist and authoritarian regimes fell concur-
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rently with the development and proliferation of information technology. Kedzie called
this phenomenon the “Coincident Revolutions.”3 The concept of the “Dictator’s Di-
lemma,”4 a chief premise of these revolutions, suggests that the struggle between an
autocratic ruling party and information technology is a zero-sum game. A totalitarian
government must choose either between retaining power or obtaining economic growth
through the adoption of information technology; the two are mutually exclusive and
cannot be simultaneously achieved. Such a theory attributes certain positive qualities
to information technology like “good,” “liberating,” or “democratic.” In the waning
years of the Cold War, Western, particularly American, politicians wholeheartedly
embraced this principle. Acknowledging such convictions, in 1985, then U.S. secre-
tary of state George Shultz wrote:

The free flow of information is inherently compatible with our political system and val-
ues. The communist states, in contrast, fear this information revolution perhaps even more
than they fear Western military strength. . . . Totalitarian societies face a dilemma: either
they try to stifle these [information and communication] technologies and thereby fall
further behind in the new industrial revolution, or else they permit these technologies and
see their totalitarian control inevitably eroded. In fact, they do not have a choice, because
they will never be able entirely to block the tide of technological advance.5

Again in 1991, after the fall of the Soviet Union and the end of the Cold War, U.S.
secretary of state James A. Baker made this pronouncement: “No nation has yet dis-
covered a way to import the world’s goods and services while stopping foreign ideas
at the border. It is in our interest that the next generation in China be engaged by the
Information Age. . . . For this we determine the U.S. feels that the Internet and infor-
mation technology is a way in which democratic ideas will flourish and assist in
managing the change that will come some day.”6

The Internet was all but officially proclaimed a “technology of freedom.”7 Kedzie’s
innovative 1997 RAND study analyzed the correlation between the penetration of
information technology, or “interconnectivity,” and the democracy ratings of 144 coun-
tries. Using multiple regression analyses, he concluded that “in all cases, the results
show electronic network interconnectivity to be a substantial and statistically signifi-
cant predictor of democracy.”8 Yet at the same time he concedes that a strong correla-
tion does not conclusively determine causality, and that many other factors besides
information technology may be at work in countries transforming from authoritarian
regimes to democracies. There are also a significant number of other factors to be
considered in qualifying Kedzie’s results (to be discussed in the conclusion of this
chapter). However, this has not drowned out the ardent voices of technological liber-
tarians, and China is their greatest test. Even faced with less than conclusive evidence
of the Internet’s liberalizing influence, many politicians and pundits continue to de-
terminedly laud the Internet’s eventual triumph over autocracy.9 Media and opinion
pieces often present a distorted, schizophrenic view of China’s ground realities—on
the one hand lambasting the growing control over the Internet while on the other
hand purporting an increase in online freedom or waxing nostalgic for a time when
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such freedom theoretically existed.10 Although there have been a growing number of
critical voices, academic scholars are no less convinced. In his provocatively entitled
book The Coming Collapse of China, Gordon C. Chang declares that although “the
regime may patrol cyberspace, it cannot help but be changed in the process.” He
argues that the Communist Party is unprepared for the force of the Internet.11 David
Gompert, former director of the National Defense Research Institute at the RAND
Corporation, asserts that information technology has great potential to bring about
democracy in China. He writes, “the information revolution both liberates and re-
quires liberation,” and that in China, “its growing investment in and reliance on infor-
mation technology will intensify pressures for further economic and political
liberalization.”12 And yet the Chinese leadership feels it can follow the path of a
market economy with Chinese characteristics, and that the Internet can be used to
improve both economic growth as well as Party control.

The Internet in China

Since China was first connected to the World Wide Web in 1993, the Internet has
grown by leaps and bounds. From very modest beginnings of approximately 2,000
Internet users in 1993, the number surged to approximately 94 million users by the
start of 2005.13 China now has the world’s second largest number of citizens online
after the United States’ 201 million. Although this number as yet still represents only
7 percent of China’s total population of over 1.3 billion, the country continues to have
extraordinary growth potential. The figures for January 2005 represent a more than
fourfold increase over the 22.5 million users in 2000. Various predictions place the
number of “netizens” in China to be between 120 million and 134 million by the end
of 2005, representing a 28 percent increase over 2004.14 China represents the fastest
growing IT and telecommunications markets in the world. In 2002 the number of
personal computers in use in China was 36 million, third in the world after the United
States with 190 million and Japan with 49 million. With the sales of personal comput-
ers in China doubling every twenty-eight months, China will rapidly close the gap
with the United States. The People’s Republic of China (PRC) is currently the world’s
second largest personal computer market. Not only is the sale of personal computers
widening the reach of the Internet, so too is the expanding subscription to telecom-
munication services. By the end of 2001, China had surpassed the United States to
have the largest number of mobile phone subscribers in the world. By November
2004 there were 329 million mobile users and the number was expected to surpass
400 million in 2005.15 With land-fixed line phone subscribers at 313 million, the total
number of Chinese phone subscribers reached more than 640 million. As more house-
holds purchase personal computers, mobile phones, and telephone subscriptions, the
Chinese Internet population can be expected to rise exponentially. Information tech-
nology promises to attract much needed foreign investment and technology.

Contrary to the assumptions of foreign pundits who argue that the Internet spells
an inevitable end to China’s one-party rule, the CCP has embraced information tech-
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nology, making it a cornerstone of its modernization plans by means of “driving
industrialization with informatization.” During an April 2005 visit to Bangalore, In-
dia, Chinese premier Wen Jiabao declared the coming of the IT Asia Century through
the combined efforts of China and India. Beijing has launched a number of initiatives
to connect the entire country to the Internet as rapidly as possible. One of these initia-
tives is a three-pronged approach to bring all government ministries, Chinese busi-
nesses, and finally every Chinese citizen online.

The Chinese government declared 1999 as Government Online Year. On June 22,
1999, the Government Online Project was launched—a concerted effort by the Chi-
nese government to have all government offices online and accessible to the public.
In April 2004 there was a total of 11,764 governmental Web sites.16 While many Web
sites only offer limited information, they do offer citizens the potential ability to ac-
cess government information previously unavailable. Not only do Web sites increase
the transparency of government agencies, they also improve many public services
that formerly would have been very time-consuming or nearly impossible for many
citizens to access. For example, the Ministry of Education has opened online schools.
Web sites for such agencies as the People’s Bank of China, the Customs Administra-
tion, the State Administration of Industry and Commerce, the State Tourism Bureau,
the Ministry of Labor and Social Security, the Ministry of Health, and the State Ad-
ministration of Taxation allow Chinese to do their banking online, book hotels, apply
for import and export quotas, search for employment, find answers to health ques-
tions, and complete tax or customs forms. It is expected that all of the PRC’s central
authorities, provinces, municipalities, autonomous regions, and embassies in foreign
countries will be connected to the Internet and offer Web sites by 2010. By August
2004, 90 percent of China’s 336 largest cities had launched Web sites.17 However e-
governance is still in its early stages. In the most recent China Internet Network Infor-
mation Center (CNNIC) statistical report on Internet development in China, 36.2
percent of respondents answered that although they had heard of it, they did not
understand the meaning of the term “e-governance.” Eleven percent answered they
had never heard the term. While 7.5 percent of respondents indicated they often sought
information online from e-goverment sources, 9.8 percent signaled they were still
dissatisfied with information provided on e-government sites. Yet this is an increase
over the 2002 statistics in which only 2.5 percent retrieved information from govern-
ment Web sites and 1.4 percent utilized online government services.18 The Chinese
government remains aggressively committed to improving e-governance, and plans
to introduce additional online services, such as online voting.

Anticipating China’s entry into the WTO, Beijing realized that Chinese businesses,
only a small percentage of which had Web sites, were at a disadvantage from overseas
competition. A Business Online Facilitation Association was founded in early Janu-
ary of 2000 in order to facilitate and promote use of computers and the Internet in
business, in addition to pooling and sharing the knowledge of those businesses al-
ready online. Following the establishment of this association, it was announced that
the year 2000 would be “Business Online Year.” On July 7, 2000, the State Economic
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and Trade Commission, the Ministry of Information Industry (MII), China Telecom
Group, and the Economic Information Center of the State Economic and Trade Com-
mission jointly established the Business Online Project with the aim of rapidly link-
ing 1 million small, 10,000 medium, and 100 large enterprises to the Internet.19 With
the demand for e-commerce on the rise, there are increased incentives for Chinese
businesses to provide web access to their products.

Finally, it is the 1.3 billion Chinese that the CCP hopes to win over to the Internet.
The China Family Online project began in May 2000 with the introduction of the
Web site Sinohome.com. In order to introduce families to the Internet and the China
Family Online Web site, a CD-ROM guided new users through the start-up process
and even offered three free hours of connection time. The MII, the All-China Women’s
Federation, the Central Committee of the Communist Youth League, the Ministry of
Science and Technology, and the Ministry of Culture together formally initiated the
“Project of Family Internet Access” on December 20, 2001. In 2002 the central gov-
ernment also began the National Information-Sharing Network, intended to link li-
braries, museums, art galleries, and research institutes across the country.20 Part of
the purpose of the Network, to be completed in 2005, is to increase the ability of those
in China’s poorer western provinces to access information. As more telephone lines
and newer vehicles for delivery of the Internet become available, information sharing
will expand its reach throughout China.

Methods of Internet Control

Claims of the transformative power of the Internet rest on the argument that
authoritarian governments will find it increasingly difficult to control the flow of
information as greater numbers of their citizens go online. Although the Internet
developed relatively regulation-free and bottom-up in Western democracies, Beijing
is attempting to control the Internet much in the same way it has controlled other
information media, with top-down approaches. Due to the open two-way
communication nature of the Internet, the Chinese government has had to implement
more creative measures in its attempts to assert its authority over the expansion and
use of the Internet. What they have designed is a sophisticated system of control
utilizing multiple methods that target both Internet content and access at various levels.
Some methods the CCP has implemented to do this are: organizing the infrastructure
controlling the Internet, introducing rules and regulations regarding the Internet,
controlling Internet Service Providers (ISPs) and Internet Content Providers (ICPs),
flooding the Internet with approved sites, blocking or censoring Internet content,
regulating public Internet outlets, and encouraging self-censorship.

Organizing the Infrastructure and Controlling the Internet

In China the Internet is state-owned and -operated. When the Internet first took off,
there were few rules and regulations or a clear authority governing its control. As
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Beijing realized its potential and the number of users grew, the CCP leadership quickly
acknowledged that it would need to rein it in. In 1995, the development of the Internet
was placed under the control of four government agencies—the Ministry of Posts and
Telecommunications (MPT), the Ministry of Electronics Industry (MEI), the Chinese
Academy of Sciences (CAS), and the State Education Commission (SEC). Later in
1998, the MPT and MEI were merged to create the Ministry of Information Industry
(MII), which now holds the major responsibility for regulating the growth of IT in the
PRC and reports to the Party Central Committee. The organ of the State Council
involved with the Internet is the Leading Group for Information (LGI), which drafts
the regulations and standards pertaining to the operation of the Internet, sets fees and
services, and monitors the performance of Internet networks. Other state agencies are
also involved in the administration of the Internet. The MII is primarily involved with
controlling the physical networks, such as the ISPs, but the State Administration of
Radio, Film, and Television, the State Council and Information Office, and the Min-
istry of Public Security share regulation of Internet content.21 In addition, a commer-
cial service, China Internet Corporation (CIC), owned and operated by Xinhua News
Agency, was established, giving the Propaganda Department a semi-monopoly over
Internet news distribution. The CNNIC “manages Internet addresses, domain names
and network resource directories and provides related information services.”22 It was
founded on January 3, 1997, and is administratively operated by the Computers Net-
work Information Center of the CAS, but also reports to the MII.

China’s Internet networks are divided into two types: interconnecting and access
networks. There are currently seven such interconnecting or backbone (fulian) net-
works granted licenses in China, which connect China with the international global
network. They are the China Network (ChinaNet), China 169 (which includes the
China Network Communication [CNCNET]), China Scientific Net (CSTNET), China
Unicom Public Computer Interconnection Network (UNINET), China Education
and Scientific Research Net (CERNET), China Mobile Network (CMNET), and
the China International Electronic Transaction Net (CIETNET). As of early 2005,
two additional networks, the China Great Wall Net (CGWNET) and the China Sat-
ellite Net (CSNET), were under construction. This is up from the four original
fulian networks available in 2000. These backbone networks are closely linked to
government agencies: ChinaNet is operated by China Telecom; the Ministry of
Education (formerly the State Education Commission) runs CERNET; the Chinese
Academy of Science heads up CSTNET; UNINET is run by China Unicom, China’s
second largest telephone operator; the Ministry of Commerce is affiliated with
CIETNET. The access networks work like ISPs in the West and do not have to be
affiliated with the interconnecting networks. Although ISPs can be privately owned,
they must operate through the fulian in order to be licensed and to connect with
global cyberspace. ChinaNet is the largest and most extensive of the interconnect-
ing networks; over two-thirds of China’s net users subscribe through its ISP. This
system effectively creates a large China-wide intranet with only a few controlled
portals to the global World Wide Web. Xinhua’s CIC works like an America Online
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service provider. Incoming and outgoing e-mail is connected to the world’s Internet,
but all other services are within China only.

Introducing Rules and Regulations Regarding the Internet

Premier Li Peng signed China’s first Internet regulations, the “Provisional Directive
on the Management of International Connections by Computer Information Networks
in the PRC,” into law on February 1, 1996. As the Internet has expanded in China, the
government has passed a succession of regulations to oversee its implementation.23

While many of these provisions contain regulations of content or access, such as
pornography or information related to state security, which one would expect in any
country, others explicitly exert state control over the Internet. Article 15 of the “Mea-
sures for the Administration of Internet Information Services” lists the content that is
illegal on the Internet:

1. information that goes against the basic principles set in the Constitution;
2. information that endangers national security, divulges state secrets, subverts

the government, or undermines national unification;
3. information that is detrimental to the honor and interests of the state;
4. information that instigates ethnic hatred or ethnic discrimination, or that

undermines national unity;
5. information that undermines the state’s policy for religions, or that preaches

evil cults or feudalistic and superstitious beliefs;
6. information that disseminates rumors, disturbs social order, or undermines

social stability;
7. information that disseminates pornography and other salacious materials;

that promotes gambling, violence, homicide, and terror; or that instigates
the commission of crimes;

8. information that insults or slanders other people, or that infringes upon other
people’s legitimate rights and interests; and

9. other information prohibited by the law or administrative regulations.

Regulations concerning the Internet have become more specific, although some
sections remain ambiguous (such as what might constitute information that endan-
gers national security or disturbs social order) and at the same time reflect greater
security consciousness.24 The regulations have progressively shifted more responsi-
bility onto the providers of Internet services as well as Internet users—each and every
web user, whether an individual, a service provider, or a sponsor of electronic bulletin
boards or chat rooms, is held accountable for their actions online and for any content
they access and send. Users can be punished for writing or distributing content that
endangers “state secrecy” or security. In March of 2005 the MII announced that all
China-based Web sites—commercial, governmental, personal, and even “blogs”25—
must register with the ministry by June 30 or face closure. Notably, these regulations
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do not represent formal laws but rather serve as general guidelines for the use of the
Internet. Nonetheless, while enforcement is frequently lax, the primary purpose of
the regulations is to serve as a warning to Internet users and providers.

Controlling of Internet Service Providers (ISPs) and
Internet Content Providers (ICPs)

In addition to requiring ISPs and ICPs to license and register with one of the fulian,
the government places responsibility for any infractions of the regulations squarely at
their doors. ISPs and ICPs must receive approval from the network providers for
anything distributed on their sites, with the exception of information already openly
distributed through other media. Any ISP or ICP that fails to report infractions on
their Web sites is subject to severe penalties. This not only follows the premise of
“those who go online will be held responsible,” but also introduces “those who pro-
vide information online will be held responsible.” The service and content providers
that make up the “access networks” are required to obtain personal information on all
subscribers (including account numbers, addresses or domain names of Web sites,
and telephone numbers). The providers are obligated to pass on users’ personal de-
tails to the CNNIC and to keep the above records for two months to hand over to state
authorities upon request. In January 2002 and May 2003, respectively, the MII and
the Ministry of Culture issued additional regulations requiring ISPs and ICPs to reg-
ister themselves and users with national and local authorities. The 2002 regulations
require ISPs working in “strategic and sensitive sectors” to install software that will
archive all messages sent and received by users. If the ISP uncovers an illegal mes-
sage, a copy is to be sent to the Ministry of Information Industry, the Ministry of
Public Security, and the Bureau for the Protection of State Secrets.26 The 2003 provi-
sions require ICPs to register with their central or provincial office in addition to any
other registrations under previous rules.27

Flooding the Net with Approved Sites

The CCP is moving to inundate the Internet with approved sites and content to keep
netusers logging on but distracted from potentially subversive material. Initiatives like
Governments and Enterprises Online are rapidly adding attractive sites to the Internet.
Some of China’s top Web sites are Renmin Ribao, Xinhua News Agency, China Radio
International, China Daily, and the China Internet Network Information Center, all
state-owned media outlets. Although Chinese government Web sites (with the domain
gov.cn) make up only 1.5 percent of total Web sites, many government-related Web
sites do not have .gov designations (for example, the People’s Daily, Xinhua News
Agency, the Chinese Academy of Sciences, the Communist Youth League of China).
Many of these Party-controlled organizations are opening clever, glossy Web sites with
help from foreign firms. By January 2005 there were an estimated 668,900 Chinese
Web sites. This is a dramatic increase over the 27,289 Web sites recorded in CNNIC’s
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July 2000 survey report. With 1.3 billion citizens in the PRC alone, Chinese has the
potential to become the most commonly used language on the web. According to Sep-
tember 2004 figures maintained by Internet marketing consultancy Global Reach,
Chinese is the second most common language used online, representing 13.7 percent
of the world’s total online population. As more Chinese language Web sites are intro-
duced in cyberspace, more users are logging on and turning to domestic sites.28

Blocking or Censoring of Internet Content

Early in the Chinese Internet revolution, Party officials had hoped to establish a China-
only intranet, essentially closing China off from access to the global Internet. The project
was called the Golden Bridge Project, or the China World Web (CWW). The project
began in 1993 by setting up Internet protocol connections between government minis-
tries and state-owned enterprises, and in October 1996 services were first offered to the
public.29 Unfortunately for the CCP, demand for Internet access, particularly for eco-
nomic growth, rapidly outstripped the project’s creation. The idea of a complete intranet
was abandoned. The government, however, has found some success in limiting access
to the global web through various methods, such as channeling users through the state-
owned networks or rapidly introducing domestic sites. Additionally, the CCP has insti-
tuted measures to block sensitive sites and censor online information.

Despite the emphasis on the potential openness of the World Wide Web, the Chi-
nese government has built what has become known as “The Great Firewall of China”
with the help of foreign companies. A quarter of the vendors at the Security China
2000 trade show, many of them foreign firms, were marketing products aimed at
enhancing China’s “Golden Shield.” Cisco Systems, a U.S. company known for build-
ing corporate firewalls to block viruses and hackers, was hired by the Chinese gov-
ernment to build a firewall on a national scale.30 Cisco designed a router device,
integrator, and firewall box specifically tailored to the PRC’s telecommunications
system. Routers can be used to intercept information and also to conduct keyword
searches. The firewall can block forbidden, politically sensitive Web sites by recog-
nizing the unique addresses encoded for each Web site. Nortel Networks, a Canadian
firm, is also involved in assisting China to censor its web users. The company devel-
oped a “Personal Internet” strategy that allows the network to identify subscribers
when they log on, match their names with their IP addresses, and be aware of trends
in content accessed over time.31 Some sensitive Web sites that have been periodically
blocked in China include those of CNN, the BBC, the New York Times, and the Wash-
ington Post,32 as well as sites for the Falun Gong or known Chinese dissident groups.
In early September 2002, several foreign search engines, most notably Google and
AltaVista, were blocked for several days without explanation. More recently the Chi-
nese government has adopted a less overt strategy to filter Internet traffic. Previously,
blocking was mostly in the form of prevention of access to certain sites; now those
sites can be accessed, but keyword searches on “sensitive issues” generally do not
result in hits.
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Regulating Public Internet Outlets

The Chinese central government is also putting more pressure on owners of Internet
cafes, or Internet bars, to police themselves. A 1999 circular issued by the Ministry of
Public Security, the MII, the Ministry of Culture, and the State Administration of
Industry and Commerce makes it compulsory for Internet cafes to register names and
addresses of users, number of terminals, employee information, and agency agree-
ments with local telecommunications officials. In addition, after obtaining licenses
from local commercial administration departments, owners of Internet cafes must
register with local public security bureaus before opening for business. While en-
forcement of these rules is irregular, the penalties for breaking the laws when there is
a crackdown can be severe. Sweeps and closures occur on a fairly regular basis. Un-
licensed Internet cafes are regularly closed, while licensed cafes have been ordered to
install monitoring software and equipment.33

Encouraging Self-Censorship

Perhaps the greatest tool the CCP has employed to manage online usage is applying
pressure on users to self-police. Before going online, Internet users have to sign an
Internet Access Responsibility Agreement in which they pledge not to engage in ac-
tivities online that would threaten state security or undermine public safety. Those
found guilty of breaking the laws pertaining to Web use could suffer severe penalties.
In January 1999, Lin Hai became the first Chinese to be tried and sentenced for Internet
misuse.34 He was sentenced to two years in jail and lost his political rights for one
year. Activist Wu Yilong was given an eleven-year prison sentence for distributing
articles on the China Democracy Party via the Internet.35 In a June 2004 report, Re-
porters Without Borders, an international NGO for press freedom, cited China as the
“world’s biggest prison for cyber-dissidents.”36

For users unwilling to censor themselves, there are the “Big Mamas,” Web site
employees who lead groups of volunteers who scan the Internet for any sensitive
material and delete it. Provinces and cities across China are also hiring their own
Internet police.37 In April 2005 the Suqian city government formed an “Internet
Commentator Team” to sway public opinion in Internet chat rooms. In addition to
individual self-censorship practices, businesses are jumping on the bandwagon.
Since 2002 hundreds of Chinese Internet businesses have been pressured to sign
the Internet Society of China’s “Public Pledge of Self-Regulation and Professional
Ethics for China’s Internet Industry” to practice self-discipline and follow the
cardinal principles of “patriotism, observance of the law, fairness, and trustwor-
thiness” in the Internet industry.38 Even foreign Internet companies are ready to
concede to Beijing’s requests to get a foot in the door of China’s burgeoning mar-
ket. In 2002, the American Internet search engine company Yahoo! signed the
pledge. Google and Microsoft have also agreed to censor news on their Chinese
web portals.39
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Measures of Success

Not only has the Chinese government successfully employed multiple methods of
Internet control, but it has also managed to reap major political and economic ben-
efits from its expansion. The Internet may actually be increasing CCP government
efficiency in a number of ways. Initiatives like the Government Online or Enterprises
Online projects are reducing bureaucracy and improving transparency. In a country
as large as China, Beijing has often had difficulty keeping in contact with and exert-
ing influence over far-off provinces. The Web provides an opportunity for greater
communication and cooperation between provincial and municipal governments and
the central government. By the same token, more government and enterprise infor-
mation is available to the Chinese public. Some ministries have established anti-
corruption bulletin boards, and a few officials have made their e-mail addresses public
in order to receive comments or questions from constituents. In December 2003,
China’s foreign minister took part in the country’s first online chat session with a
senior government official.40

While the medium fosters a modicum of open access for the user, at the same
time Internet chat rooms, bulletin boards, and the occasional message monitoring
allow the government to gauge political opinion. A two-year study funded by the
Markle Foundation and carried out by the Chinese Academy of Social Sciences
found that a majority of respondents (between 60 and 80 percent), both users and
nonusers, agreed that the Internet would provide more opportunities for people to
express their political views, to criticize government policies, to increase their po-
litical knowledge, and to help government officials to understand the political views
of common people. The survey also found that a majority of users trusted the con-
tent they found online and believed some control of the Internet was necessary.
Increased government accountability is another potential by-product of the infor-
mation technology revolution. News stories on local disasters that are not published
in national newspapers have sometimes found their way onto the Internet. These
stories have sometimes forced the central government to become more forthright
with information. Moreover, the net has provided a forum to foster nationalism and
to monitor and track dissidents. Dissidents may use the World Wide Web to com-
municate with each other and to disseminate information, but the real question is
whether greater freedom of information will lead more citizens to take the substan-
tial risks involved in organized opposition to the government. A 2002 RAND study
found that dissident use of the Internet was not enough to truly challenge the Chi-
nese government and that, at least for the time being, Beijing’s approaches to counter
dissident use of the Internet have been successful.41

Continuing economic prosperity and the rising standard of living are also aiding
the Party in improving its image. For many net users in the PRC, the Internet is prima-
rily for e-mail, chatting, researching, and entertainment. The Internet also increas-
ingly serves as an opportunity for the growing middle class to go shopping. China’s
e-commerce is on the rise. Banking on that growth, the U.S. online auction company
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eBay bought out EachNet, China’s leading e-commerce site, in 2003. The appeal of
using the Internet primarily for personal communication and leisure purposes, com-
bined with its expanding commercialization, may eclipse any concerted efforts at
online activism.42

Often, proponents of the Internet’s freeing potential point out the increasing diffi-
culty Beijing will have in controlling the online environment. Theoretically, because
the government is unable to screen all messages, block all objectionable Web sites all
the time, and arrest or imprison all persons who send, post, or read subversive content
on the Web, the tide of democratic change cannot be stemmed. However, at times
monitoring and posturing can be just as effective, or even more so, as absolute con-
trol. In the case of Singapore, Rodan points out that monitoring is a relatively easy
and inconspicuous means to control the Internet, and “when extensive networks of
political surveillance are already in place and a culture of fear about such practices
exists, the impact of monitoring is likely to be strong.”43 Perception can be a very
strong motivating factor. If one perceives the threat of being monitored, an environ-
ment of self-censorship is easily created. As one Singapore official declared, “Cen-
sorship can no longer be 100 percent effective, but even if it is only 20 percent effective,
we should not stop censoring.”44 Singapore was in fact the first country in the world
to adopt Internet censorship regulations in 1995. With one of the world’s highest
Internet connectivity rates, Singapore has successfully implemented a variety of regu-
lations governing the Internet, from establishing the Internet as a medium subject to
the same laws as traditional media, requiring all ICPs and ISPs to register with the
government and block Web sites the government deems objectionable, to instituting
serious fines and jail sentences for offenders, and restricting political content and
activity online. Although Singapore’s small size and political system notably facili-
tate its ability to contain the Internet, governments elsewhere have taken notice, in
particular China.45

In contrast to the idea of greater freedom of communication, Internet censorship
and regulation have been steadily increasing. Online surveillance is actually more
prevalent than one might suppose, and with the rise of Internet use and e-commerce,
and as a result of measures taken after the September 11 terrorist attacks on the United
States, it is only increasing. Within Asia, recent scholarship has indicated that the
links between democracy and the advancement of the Internet have been decidedly
mixed and in general have not borne out the forecasts of technological libertarians.
Across Asia and the world, in Vietnam, Iran, Cuba, Myanmar, Syria, Saudi Arabia,
Zimbabwe, and Australia, governments have been moving to limit the reach of the
Internet.46 While Singapore may have provided Chinese leaders with a model for
Internet control—another Confucian society with a high level of economic develop-
ment and strict government control—China is now serving as an archetype for other
authoritarian regimes. Governments around the world that desire to restrict online
content and access are no doubt closely observing China’s apparent success in “nail-
ing” the Internet while reaping its benefits. For if a large country like China is able to
accomplish this, then conceivably any country could.
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Conclusion

Looking more closely at Kedzie’s study of interconnectivity and democracy, several
questions arise concerning its validity and applicability to the Chinese (and other)
cases. First is that of the time factor. Kedzie published his study in 1997 using 1993
interconnectivity data. In 1993, the use of the Internet was far from widespread. It
was not even introduced into China until 1993. Even by 1997, the first CNNIC sur-
vey reported only 620,000 Chinese Internet users. Second, the roles of geography,
history, and culture are given a backseat to the interconnectivity variable. Although
Kedzie acknowledges that the former Soviet Union, Estonia, Latvia, and Lithuania
had greater levels of interconnectivity and democracy in part due to their proximity
to Western Europe, there was less emphasis on their acceptance of such communica-
tion technologies as a result of those bonds. The Chinese for their part frequently
argue that their unique history and culture set them apart. Third, the “counter ex-
amples,” where ruling parties utilized new information and communication tech-
nologies to maintain authoritarianism, are too easily dismissed as examples only of
technologies that fall within the comfort level of dictators. Fourth, Kedzie’s analysis
fails to account for examples in which countries with increased levels of Internet
connectivity may have actually become less democratic (Venezuela, for example),
where communication technology primarily and undemocratically benefits the elites,47

or aids nonstate actors whose ambitions do not coincide with Western democratic
ideals.48 Fifth, despite the proclamation of “all cases” indicating a high correlation
between interconnectivity and democracy, Kedzie identifies Singapore as a domi-
nant outlier. He does not go so far as to say Singapore is an exception to the rule, but
only that the data suggest a smaller, less optimistic correlation coefficient. Singapore’s
high level of interconnectivity per capita is downplayed for its small absolute statis-
tics in relation to all the Western democracies. However, Singapore’s status as an
outlier and Kedzie’s reasoning for its relative unimportance is significant because
Singapore has served as a model to China in its Internet filtering, and in absolute
terms China has more people online than any other country excepting the United
States.

It is interesting that Pan Wei also uses Singapore as an example of a government
already successfully implementing rule of law without democracy. Singapore’s pri-
mary objective too was to attain “modernity, instead of democracy” and its economic
development has been nothing short of extraordinary. The city-state enjoys one of the
world’s highest standards of living, a robust economy built with a highly technical
workforce, advanced use of information technology, and fair levels of civic activism
without political agitation. Kedzie labels Singapore a “partially free” country and
says, “While not ideal from the western perspective [Singapore’s level of democracy]
would be a welcome improvement for a third of the countries and more than 40
percent of the world’s population.”49 This begs the question of whether the West could
also accept a “partially free” China?

Finally, Kedzie’s study fails to account for the full impact of adaptation, in infor-
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mation technology, control strategies, and governance. For example, the definition of
“interconnectivity,” encompassing only e-mail traffic, resembles only a fraction of
what the Internet offers today. Although Kedzie does address this issue, indicating
that e-mail, more than any other online service, provides the hypothesized demo-
cratic criteria—“multi-directional discourse across borders in a timely and inexpen-
sive manner, unbounded by geographic and institutional constraints”—the proliferation
of other Internet-based communication media such as Web sites, chatrooms, and
blogging are not addressed. Even though one might expect greater means of
interconnectivity to increase tendencies toward democracy, unbounded institutional
constraints is hardly an accurate description of the regulation environment surround-
ing the Internet today, even in the West. One might envision that over time the Internet,
too, could fall within the authoritarian’s comfort level. Additionally, the portrayal of
the Internet as an instrument of autonomy assumes that citizens will choose to exer-
cise that autonomy. A combination of social engineering, censorship, and political
apathy can reduce incentives to use the Internet for activism.

Imagine instead that the Internet has already taken hold in China. The rapid spread
of telecommunications and information technology belie the impression of a China
still waiting to enter the Information Age. China’s leaders are far from shirking the
introduction of the Internet, and are instead embracing it and succeeding. Rather than
viewing the Internet as an inevitable threat to Communist Party rule, CCP leaders
appear to view the Internet as a “powerful weapon” that can be harnessed to the
CCP’s plans for China’s modernization. The premise of the “Dictator’s Dilemma”
has not been borne out. The belief that the Internet will somehow help bring “free-
dom” to China is fundamentally misguided. The Internet will not bring democracy to
China by itself because it is neither inherently revolutionary nor liberating; the Internet
is a function of those who use it, whether governments, activists, gamers, shoppers,
or terrorists. Beijing has thus far proven adept at expanding both information technol-
ogy and economic growth while instituting various regulations of the Internet.

This is not to say that the Internet is not changing China, just that the transforma-
tion is not nearly as extensive nor does it yet resemble what Western democracy pro-
ponents might hope for. Fundamentally, we must ask ourselves what is meant by the
terms freedom and democracy. Are these not terms characterized by greater economic
prosperity, educational opportunities, access to information, freedom of expression,
governmental transparency and efficiency, opportunity for citizens to make their po-
litical views known to officials, and ability for officials to survey public opinion? If
so, then the Internet is playing a key role in China’s political transformation. To what
end, we do not yet know. Pan Wei’s case for a rule of law government without a
liberal, politically plural democracy in China outlines a potential model for this trans-
formation. Definitively, it is too early to know the impact of the Internet on political
transformation and single-party rule in China’s future. Connectivity rates, although
growing, cover less than 10 percent of the population. However, for the time being
and probably for some time to come, the Internet may be more of an asset than a
liability for Chinese single-party rule.
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13
Toward a Rule of Law Regime

Political Reform Under China’s
Fourth Generation of Leadership

Suisheng Zhao

Although scholars have continued to debate the feasibility of Pan Wei’s consultative
rule of law regime, political reform in post-Mao China has moved steadily toward
governing the country by law (yifa zhiguo) or governing the government according to
law (yifa zhizheng). This trend can be observed in the following three important as-
pects of political reform after the transition of the CCP leadership from the third
generation led by Jiang Zemin to the fourth generation under Hu Jintao:1 institution-
alization of the leadership system with an emphasis on the normative rules and proce-
dures; the effort to make government more accountable to an increasingly plural
society; and the improvement of citizens’ constitutional rights. These aspects of po-
litical reform reveal what the rule of law regime is.

Institutionalization of the Leadership System

Institutionalization of China’s leadership system, one of the most important aspects
of political reform, is also an effort to build a rule of law regime as it emphasizes the
normative rules and procedures in the decision-making process. It started in the 1980s
when Deng Xiaoping realized that “the lack of effective institutions and checks on
arbitrary authority had helped bring about disasters in the Mao years.”2 Significant
reform measures have included regular Party and state body meetings according to
constitutional schedules; constitutionally mandated two-term limits for the premier
and president; a retirement age for all Party and government posts; and a personnel
policy emphasizing youth and education.

One of the most important consequences of institutionalization is the enhance-
ment of formal institutional authority and a decline in the informal personal authority
of top leaders. By definition, personal authority revolves around individual person-
age and derives from the charismatic nature of strong leaders, which supersedes im-
personal organization in eliciting the personal loyalty of followers. In contrast,
institutional authority derives from and is constrained by impersonal organizational
rules. In an ideal type, such authority rests not on individual charisma but on a leader’s
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formal position in an institutional setting. Insofar as a leader can issue commands
under institutional authority, it is the function of the office he or she holds rather than
of any personal quality.

For many years in PRC history, personal authority was more important than insti-
tutional authority in top-level politics. This was particularly true during the 1980s
when retired senior leaders possessed great personal prestige and influence over newly
promoted and younger top office-holders.3 Although Deng gave up most of his for-
mal titles voluntarily at the peak of his power, with the exception of chairman of the
Central Military Commission (CMC) that he retained for two more years after step-
ping down from the Politburo Standing Committee in 1987, he still exercised ulti-
mate authority due to his personal stature, connections, and breadth of experience.
He cashiered two of his chosen successors (Hu Yaobang and Zhao Ziyang), organized
the crackdown on student demonstrators in Tiananmen Square in 1989, and regularly
intervened in policy matters until he became incapacitated in the mid-1990s. Deng’s
ultimate authority was reflected crucially in the secret resolution of the 13th Party
Congress in 1987 to refer all important matters to him for final decision, as was re-
vealed later. As a result, Deng ruled China even when his only formal position was
honorary chairman of the Chinese Bridge Players’ Society.

Institutional authority has advanced to take a more important position than per-
sonal authority since the demise of the senior revolutionary veterans in the 1990s,
which completed a transition of Chinese leadership from the revolutionary to the
postrevolutionary generations. The rise of the third generation of leadership under
Jiang began the transition. The rise of the Hu leadership has completed it. This is the
first generation of leadership in the PRC without significant personal memory of the
revolution years or any wartime military experience. As a result, since Deng’s death
in 1997, there have not been any retired senior leaders who ever practiced footloose
informal power as Deng did. As noticed by Dittmer, “After retirements, Yang Shangkun,
Yang Baibing, Wan Li, Qiao Shi, Liu Huaqing, and Zhang Zhen seem to have van-
ished into political oblivion without a trace.”4 Even though Jiang Zemin sought to
follow the lead of Deng since his stepping down from the Party boss position at the
16th Party Congress, he was not able to exercise the level of informal authority that
Deng was able to wield because Jiang did not have the kind of prestige and stature
that Deng had. Jiang’s authority depended at first upon the approbation of the elders
and, later, on his institutional positions. That is why Jiang tried to retain the CMC
chairmanship and keep his name and photograph appearing ahead of Hu Jintao’s in
the official media for quite a while after the 16th Party Congress, while Deng could
afford to have his name and photographs appear behind those of Zhao Ziyang after
the 13th Party Congress in 1987. In fact, there was a surprisingly strong anti-Jiang
sentiment among the Party elites after Jiang decided to keep his CMC post at the 16th
Party Congress. It was reported that in a rare move, a group of influential Communist
Party elders wrote to the Communist Party Central Committee in June 2003 urging
Jiang to give up his chairmanship of the CMC by the end of the year. The elders said
Jiang’s departure would “speed up rejuvenation in the leadership” and that it “would
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have beneficial effects on the smooth running of the party and state affairs.”5 With the
advance of institutionalization, Jiang’s ability to wield power via personal influence
dramatically declined.

After taking office, Hu Jintao has moved further in the direction of institutional-
ization of the leadership system and, in particular, has emphasized the importance of
preserving the normative rules and procedures of collective leadership in decision-
making processes. At the highly publicized first Politburo meeting after the 16th Party
Congress, Hu emphasized the rule of law and the Constitution. Since then, the Polit-
buro and its standing committee meetings have been routinely publicized in the offi-
cial media. In addition to regular Politburo meetings, Hu started a system of collective
study sessions to help his colleagues make decisions based on more educated infor-
mation. At the State Council’s first executive meeting presided over by Premier Wen
Jiabao on March 19, 2003, two days after his assuming the position, a set of working
codes for the cabinet were worked out that emphasized administration by law and
enhancing supervision in government work. Wen called for the new administration to
strive to make breakthroughs in three aspects: First, important decisions should be
made collectively on the basis of thorough investigations, feasibility studies, and so-
liciting opinions from all walks of life. Second, in making decisions concerning the
nation’s economic and social development, cross-departmental and cross-subject hear-
ings should be conducted and the government should make better use of experts and
research institutes. Third, an accountability system should be put in place. Those who
violate the decision-making procedures and cause major losses should be held di-
rectly responsible for their mistakes.6

In a move to institutionalize a decision-making system in the State Council, Wen
stopped making decisions at premier work meetings (zongli bangong huiyi), which
did not have any legal status but were held regularly by his predecessors. Instead, he
has made decisions at the State Council executive meetings (guowuyuan changwu
huiyi) and State Council plenary meetings (guowuyuan quanti huiyi), which were
regulated by the Constitution and State Council Organic Law. Wen’s predecessors Li
Peng and Zhu Rongji relied heavily upon the premier work meetings to make State
Council decisions. It was reported that within the five-year tenures of both premiers,
each held about 150 such meetings. Both Li and Zhu liked the premier work meeting
because it was called upon by the premier, its participants were at the discretion of the
premier, and it gave the premier a lot of discretionary power in the decision-making
process. In contrast, both the State Council executive meeting and its plenary meeting
are clearly stipulated by the Constitution and law. The participants of executive meet-
ings must include the premier, vice premiers, state councilors, and State Council sec-
retaries general. They should be convened at least once a month. The participants at
plenary meetings are all members of the State Council. They should be held every
two months or once a quarter. It was reported that 37 executive meetings were held
between March 19, 2003 and January 29, 2004, about 3–4 meetings each month. One
Chinese scholar indicated that the new practice “reflects the institutionalization of the
State Council decision-making system, [and] avoids the rule of man in the decision-
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making process. This is a major method toward ruling the country according to the
Constitution and laws.” It quoted another Chinese scholar that the reform was “a step
toward legalization, institutionalization, and regularization in the operation of the
State Council.”7

Another significant move toward institutionalization of leadership politics is the
decision in July 2003 to abolish the annual series of informal central work confer-
ences at the summer resort of Beidaihe. The informal central work conference started
in Mao’s years and was held in various locations. Many major policy decisions were
made at these conferences, although their existence and jurisdiction were never stipu-
lated in the CCP or PRC constitutions. The central work conference survived the
post-Mao transition as “it served as a forum for consensus building in which impor-
tant members of the political elites make bargains with each other. . . . Since most
members of the top elite are now aged and cannot move around easily, the location of
the meetings has basically been fixed at Beidaihe, a coastal summer resort about three
hundred miles from Beijing.”8 Major policy and personnel decisions were made at
the month-long Beidaihe conferences. Vacationing and participating in these infor-
mal meetings, retired elders exercised undue influence. The decision to abolish the
Beidaihe informal conferences and to rely upon formal meetings of the Politburo and
its Standing Committee is certainly a major advance toward institutionalization of
decision making at the top. As a Hong Kong reporter indicates, the cancellation of the
Beidaihe conferences is “a new effort to regularize [government] procedures and in-
stitutions” and “testimony to Hu’s determination to curtail rule of personality and to
run the party and country according to law and institutions.”9

Under these circumstances, it is not surprising to read such a bold statement as the
following by an official in the Research Office of the Central Party School: “A mod-
ern society demands a modern government whose administration should be kept open,
honest, transparent and efficient.” To build a modern government, he suggests, “State
laws and regulations of governments at all levels should not be changed frequently
willy-nilly.”10 Continuing institutionalization of the leadership system in this direc-
tion is certainly an important development for building a rule of law regime. The top
CCP leaders will tend to have less and less personal authority as the institutionaliza-
tion of leadership politics continues. In this case, in the years to come, Hu Jintao, no
matter how capable he is, will have less personal authority than Jiang and, as a result,
is less likely to become a strongman after his retirement than Deng or even Jiang. The
lack of a strongman in the leadership should at least make members of the CCP lead-
ership more willing to follow normative rules and procedures in decision making.
This formal structure of collective leadership would in turn further strengthen the
process of institutionalization of the decision-making system.

Cadre Accountability

Another aspect of political reform is to make the government officials/cadres more
responsive to societal demands and more accountable for their bad performance in
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response to the legitimacy crisis that the CCP suffered after the inception of market-
oriented economic reform and opening up to the outside world. In Mao’s years, the
government authority of the communist state was enforced by official ideology and
party discipline. State authority began to erode when economic reform led to the
decline of official ideology as a guide to correct political action, lax party discipline,
and the paralysis of party organizations in grassroots levels. As a result, the state’s
control has become more formalistic and less substantive, while the people’s response
to state authority has become increasingly cynical, with general acceptance on the
surface, but subtle and sometimes blatant noncompliance on many issues in reality.
The state has gone through the motions of governing without checking too carefully
on how thoroughly its orders are carried out, as long as no systematic opposition is
organized. To an extent, the role of the communist state has reverted to that of tradi-
tional government by feigned compliance and the highly ritualized Confucian state,
particularly at the grassroots levels.

This system worked well in imperial China because traditional Chinese social or-
der was relatively simple and could be held together by the bonding spirit of Confu-
cianism. However, it has become more and more difficult for the Communist leadership
to receive compliance without normal inputs from the society, as “China’s economy
and society have become more complex and ever great[er] functional specialization
and social differentiation have created an ever richer diversity of interests.”11 To make
the situation worse, the devastating rise of rampant corruption has severely damaged
party legitimacy. As a result of the rapid emergence of the market economy and of the
absence of checks over the government officials, the politically connected have reaped
a vastly disproportionate share of the benefits from China’s economic boom. Corrup-
tion and abuse of power have become widespread throughout China, breeding resent-
ment and anger among Chinese people who do not have institutional means of voicing
or redressing their grievances and defending themselves against predation.

In response, Deng’s political reform in the 1980s began to imply that the responsi-
bility of the state was to expand socialist democracy rather than exercise dictatorship,
although it never defined democracy in Western terms. Carrying out political reform
to accommodate a more pluralist society, as Minxin Pei indicated, the party has de-
veloped a strategy of opening up peripheral parts of the political system while allow-
ing no challenge to its power.12 Opportunity for voluntary participation in politics has
been increased at both the grassroots and national levels, as indicated in Chapter 2 of
this book.

Since Hu Jintao came to power, the effort to rebuild regime legitimacy has con-
tinued. In particular, the new leadership has tried to promote a new image of qinmin
(“be nice to the people”) government by working closely with the masses, espe-
cially the disadvantaged. On March 18, 2003, the day after assuming the presi-
dency, vowing before the TV cameras, Hu proposed what has been known as “three
new people’s principles” (xin sanmin zhuyi): to use power for the people (quan
weimin shuoyong), to link sentiments to the people (qing weimin shuoji), and to
pursue the interest of the people (li weimin shuomo). On the same day, Wen Jiabao,
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the new premier, quoted a poem as his motto: “In life or death, act for the country’s
benefit.”13 These efforts have been known as the “Hu-Wen New Deal” (Hu-Wen
xinzheng) since then.

One of the institutional innovations of the “Hu-Wen New Deal” has been the set-
up of a cadre accountability/responsibility system (ganbu wenze zhi) according to
which, if any official is found unable to prevent mishaps ranging from epidemics to
labor unrest, they will face tough penalties or dismissal. This system was triggered
primarily by the SARS (severe acute respiratory syndrome) crisis in 2003. After a
whistleblower exposed lies about the outbreak, Chinese people began demanding
basic rights to information and the World Health Organization and the foreign media
clamored for accountability. In the hospitals, the virus crept into the ranks of the
Communist Party. Unlike in the past, the drama was chronicled in real time on the
Internet. Realizing the danger that SARS could pose to the country and the state, Hu
made an unusual move at an unscheduled Politburo meeting on April 17 in acknowl-
edging that the government had lied about the disease. To show his commitment to
all-out war against an epidemic sweeping the country and the capital, three days later,
he fired Beijing’s mayor and the country’s health minister for covering up the actual
number of SARS patients. Prime Minister Wen Jiabao, in a show of remorse and
regret, apologized for mistakes while attending a regional SARS Summit in Bangkok
in late April. A People’s Daily commentary later admitted that “The spread of SARS
has something to do with the initial belated reporting of the true situation and the
negligence and dereliction of duty on the part of some government officials. The
belated, incomplete reporting resulted in the government’s failure to fully carry out
its duties in the initial, but crucial period of the SARS outbreak.” This commentary
continued, “Modern forms of government are characterized by transparency and open-
ness. The Chinese Government has not, in the past, been accustomed to public disclo-
sure of its activities.”14

Partially in response to the media exposure and domestic as well as international
pressure with regard to the initial cover-up of the epidemic, the new Chinese leader-
ship worked hard to build an image as the champion of ordinary Chinese people by
calling for government officials to be more professional and accountable. As one
Western scholar observed, “The SARS crisis—and the Chinese government’s deceit-
ful early response to it—has underlined the urgent need for systemic political re-
form.”15 In response, the Hu-Wen administration made efforts to find new ways of
communicating with the Chinese people and made a change in style of governance
toward a more transparent and rule-binding administration. After admitting to the
cover-up of the severity of SARS in Beijing, the central leadership insisted that the
media must honor the people’s zhiqing quan (“right to know”), and ministries, prov-
inces, and cities must establish a news dissemination system to boost government
transparency. A cadre responsibility system was set up whereby leading officials were
required to show greater accountability and to report truthfully on the epidemic situ-
ation. As a result, it was reported that the behavior of China’s usually docile media
had changed.
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Television stations are carrying an unprecedented number of news conferences and inter-
views live. Newspapers are reporting news as it breaks, not days or weeks afterward.
Reporters are asking sharp questions, and publications are printing their findings, whether
about SARS patients escaping from hospital or SARS-related violence erupting in the
provinces.16

One Chinese journalist reported that “Nearly 1,000 government officials, includ-
ing former Minister of Health Zhang Wenkang, were sacked or otherwise penalized
in 2003 for either concealing lax efforts to prevent the SARS outbreaks or even con-
cealing the epidemic.”17 Since then, major accidents and environmental disasters such
as mine explosions have been routinely exposed in the media and responsible offi-
cials have been routinely removed or even punished.

Although it is hard to say how much such changes show an acceptance of liberal
democratic principles or entail complete opening of the political system, the Hu-
Wen administration has certainly been under pressure to reform the system to reflect
the tumultuous pace of transformation in China, from technology that often out-
paces efforts to control information, to globalization and foreign influences that vie
with Communist Party doctrine. As a Western reporter pointed out, “In a way, the
SARS epidemic helped crystallize some political reforms and the rule of law in
China; the Communist Party appears to have opened up to public scrutiny and ac-
countability . . . as politics stabilize and people’s power and prerogatives emerge.”18

To express the government’s responsiveness to the voice of disadvantaged people
and regions, the new leadership has made some fine adjustments in policy emphasis
to balance out reform in the nation’s economic and social landscape and identified
some new fronts in the country’s continuing reform drive, so that the rapid progress
made to date in some sectors of the economy and society is matched in others. After
taking over the helm of party leadership, Hu made his first trips to Xibaipo in Hubei
Province, a CCP revolutionary shrine, and Inner Mongolia, a relatively poor and in-
land region. His message was not primarily to distinguish himself from Jiang with
different sources of legitimacy and social-economic agenda. Rather, it was to strike a
balance between the priority of economic efficiency and the importance of narrowing
disparities in society, and between the continuity of opening up along the coast and
the development of the remote rural areas. As one observer indicated, “Hu Jintao’s
recent engagement in favor of China’s disadvantaged should not be seen as a sign of
his opposition to Jiang Zemin’s statist visions. Jiang’s statist vision is about political
stability. Hu Jintao reflects the concerns of the Chinese power elite about social sta-
bility. The two are not opposites but complementary.”19

These changes and adjustments have made the Hu-Wen administration more re-
sponsive to popular demands than its predecessors, but it is far from building institu-
tions and systems of governance that would guarantee effective supervision of the
rulers. Although the cadre accountability system is designed to make cadres more
responsive to societal demands, the way it has worked is actually to make the cadres
responsive only to their hierarchical superiors. This is not what is perceived as ac-
countability in a genuine sense of democracy.
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From this perspective, it is a reform toward the rule of law rather than democrati-
zation. As a matter of fact, the Hu-Wen administration, like its predecessors, has not
hesitated to put a damper on the changes that threaten the CCP’s monopoly of power.
This explains why, while the party asked the media to report any breaking news in a
“timely, objective way” during the SARS epidemic, the authorities at the same time
set clear limits. Immediately after the government’s calls for a more open approach to
combating the disease, propaganda officials upbraided the editor-in-chief of the popular
tabloid Beijing Star Daily. His offense was using an overly large front-page headline
to announce the firing of the health minister and Beijing’s mayor for mishandling the
epidemic, in contrast with the People’s Daily, which ran a brief item below the front-
page fold. Other casualties include two local newspapers that belong to the Nanfang
Daily Group, based in Guangzhou. The group’s Southern Weekend, a high-brow, na-
tionally circulated weekly whose investigative reports frequently riled senior offi-
cials, went through its second top-level personnel changes in three years. This time a
provincial propaganda official, Zhang Dongming, was named editor of the paper and
deputy editor of the parent company to ensure that party policies are followed. A
sister paper, 21st Century World Herald, was temporarily closed for running several
controversial articles on Chinese politics.20

Constitutional Reform

Market-oriented economic reform has required the CCP to build a legal framework
that can post clear rules of transaction, check the arbitrariness of state power, protect
property rights, and instill business confidence in the Chinese market. Thus, building
a legal system, or fazhi, a Chinese word which means both “rule of law” and “rule by
law,” has become one of the most important aspects of political reform. Reformist
leaders have worked hard to pass laws and promote the supremacy of the Constitution
in maintaining an authoritarian stability.

The progress in legal reform has been very impressive in recent years. As
Peerenboom indicated Chapter 3 of this book, “Even in the eyes of the harshest crit-
ics, China’s legal system has come a long way in just over twenty years. Two decades
of reform have produced remarkable changes in institutions, laws, and practices.” In
particular, constitutional reform has become a hotly debated issue in China’s political
reform agendas.

The Constitution is supposed to define the composition and power of political
structures of the regime and regulate the relations of the various institutions to one
another and to the citizens. However, for many years in PRC history, the Constitution
has borne little relation to the actual government of China. Constitutional documents
and traditions in liberal democracies take the general form of a contract or an agree-
ment between the ruled and the rulers, and “limitations on the rulers are exacted by
the ruled in exchange for allowing the rulers to preserve some elements of their right
to govern and for preserving the stability of the governing system itself.”21 The Con-
stitution in the PRC, however, has largely been a declaration of general political aims
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used to legitimize the CCP’s power, and has therefore become an extension of party
rule. The status of the Constitution is ambiguous. It has not functioned as a set of
fixed principles against which specific laws and practices are measured and over-
turned if found to be at odds. Although all Chinese constitutions have included the
standard statement of freedoms and rights, these freedoms and rights are limited by
the degree to which people’s exercise of them is considered acceptable by the party. If
one’s actions are stamped anti-party, the wrath of the people’s dictatorship could
legally be executed toward the citizen. Therefore, the Chinese Constitution has been
seen as “an element in a broader structure of the political constitution” by some West-
ern scholars.22

The PRC has been governed by four constitutions. Four amendments have been
made to the current Constitution. The making and amending of the Constitution have
provided not only an indication of the constitutional reform, but also “a good barom-
eter for China’s political, economic and social changes.”23 Each constitution has not
only come with a new power structure of the state but also “contained a clear indica-
tion of the policy direction the current leadership at that time intended to take.”24

While the first constitution in 1954 detailed the state structure of the new People’s
Republic, its normal function became obsolete when the Cultural Revolution resulted
in the disruption of the established institutional arrangement and produced new struc-
tures and processes that had little, if any, constitutional validity. The second constitu-
tion, known as “the Cultural Revolution Constitution” (wenge xianfa), was written in
1975. After the inception of economic reform, the third constitution, known as the
“Four Modernizations Constitution” (sige xiandaihua xianfa), was adopted in 1978,
marking the initial attempts to restore the pre–Cultural Revolution political system
and reorient party policy toward economic development. The formal structures gov-
erning the Chinese political system barely gained legitimacy with the 1978 Constitu-
tion, when the fourth constitution, known as the “Reform and Opening-up Constitution”
(gaige kaifang xianfa), was passed in 1982.

To reflect the new policy direction of post-Mao reforms, many changes were made
in the 1982 Constitution. Among them are the following three important ones. First, it
downgraded the importance of class struggle in Chinese society. The definition used in
the 1975 and 1978 constitutions of China as “a socialist state of the dictatorship of the
proletariat” was replaced by “a socialist state under the people’s democratic dictator-
ship,” a concept similar to the 1954 definition of China as a “people’s democratic
state.” Second, in an effort to establish a rule of law regime, the 1982 Constitution
stipulated that “no organization or individual is privileged to be beyond the Constitu-
tion or law.” It made an attempt to free the state from the grip of the party although, in
practice, the state’s freedom for political maneuver is still circumscribed and limited.
Unlike the constitutions of 1975 and 1978, reference to the party as the “core of lead-
ership” was dropped, as was the claim that it is the citizens’ duty to support the party.
Mention of party control now only appeared in the preamble, where its leading role
was acknowledged in the four basic principles. The third major change is the emphasis
on the equality of all citizens before the law, a restoration of the 1954 stipulation to this



TOWARD  A  RULE  OF  LAW  REGIME 239

effect. Notably, the renewed emphasis on citizens’ rights and duties and on the need to
treat people in accordance with known rules and regulations is reinforced by the fact
that the chapter on Fundamental Rights and Duties of Citizens is now placed second in
the Constitution, whereas in all previous Constitutions it stood third, after the chapter
on the state structure. Interestingly, the 1982 Constitution did drop two citizens’ rights
from the 1978 Constitution, namely, the freedom of the “Four Bigs” (the right to speak
loudly, air views fully, hold great debates, and write big-character posters), which was
considered too closely associated with the style of expression during the Cultural Revo-
lution, and the freedom to strike, the deletion of which was largely influenced by
events in Poland with the rise of Solidarity at the time.

Functioning to regularize the framework for political life in China, the 1982 Con-
stitution was amended four times—in 1988, 1993, 1999, and 2004—in response to
the policy adjustments at the 13th, 14th, 15th, and 16th Party Congresses. The fact
that it was amended, rather than replaced by new constitutions, suggests an important
development in Chinese politics and a consensus among China’s leaders on the fun-
damental goal of economic modernization. It was reported that after the 13th Party
Congress in 1987, when the Chinese leaders discussed the first amendment to the
Constitution, they laid down two principles. First, the reform should abide by the law
while the law should serve the reform. Second, amendment of the Constitution is
confined to articles that would hinder the reform if they were not changed; articles
would remain as they are where the amendment is less significant, and some prob-
lems would be solved through interpretation of the Constitution. “By doing so, the
Constitution can maintain its stability and so can the country.”25

Indeed, largely reflecting already existing and approved economic and political
practices, these amendments provided ideological justification of the party’s eco-
nomic reform policies and helped the reformist leaders “to create a more predictable
system based on a clearer separation of roles and functions and a system of clearly
defined rules and regulations applicable to everyone.”26 They moved China toward
international norms on legal issues. Among the most important items in the amend-
ments, the 1988 amendment introduced provisions on private economy while the
1993 one replaced the concept of “socialist market economy” with the concept of
“planned economy on the basis of socialist public ownership.” In the 1999 amend-
ment, the role of the private sector was elevated from being “a complement to the
socialist public economy” to “an important component of the socialist market
economy.” The phrase “counter-revolutionary activities” was changed to “crime jeop-
ardizing state security.” Significantly, “the constitutional amendments explicitly avow,
for the first time in the constitutional history of the People’s Republic, to ‘govern the
state according to law’ (yifa zhiguo) and ‘establish the socialist state of rule of law.’”27

Among the 2004 amendments, the most politically motivated change is the incor-
poration of the concept of the “Three Represents” into the preamble of the Constitu-
tion, a reflection of Jiang Zemin’s desire to enshrine his political legacy. The Three
Represents are Jiang’s modification of Marxist theory and require the Communist
Party represent the interests of all the people, including business owners, rather than



240 CHAPTER  13

just the working class. The Three Represents came across to most Westerners as com-
munist gobbledygook, just as the concept of the “socialist market economy” once
seemed a laughable oxymoron. But both terms provided indications of the way in
which the Chinese economic and political systems would evolve. The essence of the
Three Represents is that the CCP “should represent the elite rather than the masses
and it should bind the country together rather than dividing it through struggle and
class dictatorship.”28 It aims to transform the CCP from a revolutionary party to a
conservative ruling party that is more inclusive and relevant to economic moderniza-
tion objectives.

The second notable revision is that the “Citizens’ legal private property is not to be
violated . . . the state protects citizens’ private property rights and inheritance rights
according to law.” This change puts private assets of Chinese citizens on an equal
footing with public property, both of which are “not to be violated.” The word “pri-
vate” has long been the center of attention and the focus of much debate among
Chinese officials, scholars, and the public over its place. For many years after the
founding of the PRC, the word “private” and such terms as private interests, private
property, and private concerns were targets of attack. Post-Mao reform has loosened
the strict social and economic controls exercised by the state and produced a new
private sector. However, for a rather long period they could only be called minying
(citizen-operated) enterprises, not private enterprises. Obviously, the practice of en-
couraging the private sector of the economy, but avoiding reference to its existence in
the Constitution, cannot sit well with the rising private sector. Many private entrepre-
neurs have been afraid that their assets would be subject to state takeover without a
legal guarantee in the Constitution. It was reported that before the third constitutional
amendment in 1999, many legal scholars had appealed to add an article on the invio-
lability of private property, but the proposal was abandoned due to strong opposition
within the party.29 Since then, it has become a key demand of China’s newly emerged
entrepreneurs. Such an amendment would certainly encourage more private invest-
ment and initiative, which the party needs to raise the living standards of the Chinese
people and to remain in power.

The private property amendment to the Constitution is significant not only for the
protection of private entrepreneurs but also for the protection of the private assets of
ordinary Chinese. According to a Xinhua news report, China’s private assets sur-
passed 11 trillion yuan (US$1.33 trillion) by the end of 2002, exceeding state assets
by about 1 trillion yuan (US$121 billion). Most of these private assets are owned by
ordinary citizens who need more protection in the Constitution because their right to
hold their own assets is more likely to be infringed upon by the state and the rich. One
most discussed infringement on private property rights in recent years is the forcible
relocation of urban and rural residents during real estate development projects or the
construction of economic projects. Millions of urban and rural residents have been
forced to leave their homes with inadequate compensation. To address this problem,
the proposed constitutional amendment adds “the State should give compensation” to
the original stipulation that “the State has the right to expropriate urban and rural
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land,” although “exactly what kind of compensation should be given is not stated in
the amendment because during the constitutional revision process there was conflict-
ing debate over this issue.”30

The third important constitutional revision is that “the State respects and protects
human rights.” This amendment is obviously a response to Western criticism of China’s
human rights record. Although it is ambiguous and makes no mention of political
freedom, this amendment, together with the private property protection and the stipu-
lation that the “State should give compensation,” are major steps forward in defining
“limitations on those who rule at the highest level in a nation-state, a primary goal of
all modern national constitutions whatever form they may take.”31 The Constitution
not only bestows legitimate authority on the CCP leadership but can also be used by
citizens to limit the behavior of the state. In a commentary on the constitutional amend-
ments, one scholar indicated, “For a government that not too long ago persecuted
private property owners and denounced ‘human rights’ as an alien western concept,
these are monumental improvements.”32

While the top-down approach toward constitutional reform has set limitations to
the scope of the amendments, Liu Xiaobo, a Chinese political dissident known for his
role in the 1989 Tiananmen pro-democracy demonstrations, acknowledges that “a
constitution for the party authority [dangquan xianfa] has been transformed into a
constitution to limit the party authority [xianquan xianfa].” Evidence of the transfor-
mation, according to Liu, is that the emphasis of legal education has shifted from
educating citizens to obey the law to educating officials to follow the law. Reading
the Chinese official statement and the proposal for the fourth constitutional amend-
ment, he finds at least four aspects of positive change. One is the official
acknowledgement that the most fundamental function of the Constitution is to protect
citizens’ rights while regulating state authority. The second is the confirmation of
popular sovereignty in the Constitution, namely, the state deriving its authority from
the consent of its citizens. The third is the positive response of the CCP to the consti-
tutional principle of division of power and checks and balances. And the fourth is Hu
Jintao’s “new three people’s principles,” which reflect his constitutional conscious-
ness of the principles of protection of citizens’ rights and limitation of the state au-
thority. Liu believes that the most important driving force for these changes is pressure
from society, especially the rights-protection (civil rights) movement (weiquan
yundong) that has developed in recent years.33

Indeed, protection of constitutional rights has become a hot topic in China’s me-
dia, as ordinary Chinese have developed an understanding of the legal rights they are
supposed to enjoy and try to make them real. This development has produced rights
consciousness and activism, including a series of protests against the government
infringement on citizens’ rights. Among the major incidents, the debate over exces-
sive police powers raged after a young man named Sun Zhigang was beaten to death
in police custody, leading to a decision to revoke the detention and repatriation regu-
lation giving police extensive powers to detain and repatriate people found without
urban residency permits in cities in June 2003. The regulation, which was passed in
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1982 and covered the provision of shelter for vagrants and beggars in urban areas and
their repatriation, was widely criticized by human rights activists for violating its
original purpose of providing assistance to the homeless. The decision came after the
death of twenty-seven-year-old Sun Zhigang on March 20 while in custody. Sun was
a university graduate from Wuhan and was detained by police in Guangzhou after he
failed to produce his temporary residence permits. He was sent to a detention center
and died three days later. Sun’s tragic death caused a public uproar after its exposure
by the media. Three young legal scholars made a petition to the National People’s
Congress and challenged the legality of Detention and Repatriation. This petition was
followed by a national outcry over the unexplained beating death of Sun. In response,
Guangzhou courts sentenced a detention center nurse and one of her patients to death,
and sixteen others were given prison sentences for Sun’s death.34 The old Detention
and Repatriation system was replaced with a comprehensive relief program. Although
these actions were to help the Hu leadership establish an image as “cadres of the
masses,”35 they are a positive response to the demands for protecting individuals’
constitutional rights. According to one reporter, “Sun’s tragic death merits special
attention because going by past standards, similar instances of abuse of power by the
police were considered so routine his maltreatment would not even make it into the
local press. . . . At least on the surface, these developments testify to President Hu
Jintao’s commitment to rule by law.”36

Since then, Chinese media have carried many stories of citizens’ actions to protect
their constitutional rights with positive results. The official Xinhua News Agency
reported on China’s first discrimination case when two Henan residents filed a law-
suit against the Shenzhen Public Security Bureau in Guangdong Province on April
15, 2005, as they were offended by police posters displayed in public areas suggest-
ing that Henan migrants were involved in crime. These two Henan residents said that
the police action violated the Chinese Constitution’s principle of equity and infringed
on the rights of Henan people, damaged their reputation and caused them mental
distress. They asked the police to apologize for their action in the national media. It
was reported that Shenzhen police apologized to the two residents and other Henan
people in a local newspaper, in which Liu Kuanzhi, director of the police substation,
was quoted as saying: “The banner targeting Henan-native gangs has hurt people
from Henan Province and we sincerely apologize to them.” According to the report,
local police went door-to-door in the district involved, where many people from Henan
live, to apologize. All the posters were removed.37

Other than the cases of the struggle to defend individuals’ constitutional rights, in
a few places, when independent candidates tried to run for election to local people’s
congresses that have usually been reserved for the party nominees, the authorities
allowed them to run and even take office. An entrepreneur in Hubei, arrested on
trumped-up charges, was released after public opinion rallied behind him. In particu-
lar, a small but growing band of Chinese who were forcibly relocated by local au-
thorities without adequate compensation protested with temerity to demand that the
government respect private property rights. The government has given ground mod-
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estly over forced evictions in order to assuage public anger. In late 2003, central and
local authorities began to clamp down on the “savage” methods used by some compa-
nies to force residents out of their homes. Then the central government issued a policy
document in January 2004 calling for fairer and more transparent procedures to set
the level of compensation, in light of the fourth constitutional amendment, which
required the state to protect private property and human rights. One Western reporter
suggested that “recent cases have shown that it is possible for public opinion to force
China’s Communist Party to cede greater civil rights. . . . Eventually Beijing may find
that accepting an independent judiciary and wider participation in government is the
only way to resolve conflicts that threaten to upset social stability.”38

It is worth noting that all these stories had been openly reported and hotly dis-
cussed in Chinese media. Beijing’s popular magazine Xinwen Zhoukan (News Week)
titled its special 2003 year-end issue “2003: New Civil Rights Actions.” A commenta-
tor from the magazine wove together many of these stories and saw “an unusual
linkage among these seemingly random incidents.” The commentator believed that
“along with new civil rights actions, the call for maintaining the supremacy of the
constitutional system has forcefully arisen above the water.”39 The rise of constitu-
tional rights consciousness has brought about many new concepts among Chinese
people. Guangzhou’s bimonthly magazine Nanfeng Chuang (South Wind Window)
listed ten “concepts of the year” in 2003. Most of them are closely linked with consti-
tutional consciousness, such as yimin weiban (people are the original source of politi-
cal authority), yixian zhiguo (to rule the country according to constitution), zhiqing
quan (the right to information), zunzhong minyi (respect the people’s will), and lianjia
zhengfu (low-cost government).40

The popularization of these new concepts came together with a rising tide of open
debate on constitutional reform by Chinese intellectuals. While the official proposal
for the fourth constitutional amendment was discussed behind closed doors before it
was made public, many intellectuals demanded the amendment be openly debated
and responsive to public concerns. Fenghuang Zhoukan (Phoenix Weekly) published
a group of cover-page stories about the intellectual debate in July 2003. One story
featured a legal scholar, Cao Siyuan, who was known for writing on, appearing for,
and organizing conferences about constitutional reform. Although Cao was detained
after the 1989 Tiananmen massacre and expelled from the party, he has managed to
run a nongovernmental research consulting firm in Beijing. It was to the surprise of
many observers that Cao successfully organized a conference on constitutional re-
form in the city of Qingdao on June 19–20, 2003. At the conference, forty-one Chinese
legal scholars and a few former government officials, including Jiang Ping, former
president of the Chinese University of Politics and Law, and Zhu Houze, former director
of the CCP Central Propaganda Department, presented papers and engaged in dia-
logues on constitutional reform. Some of the proposed reforms overlapped with those
in the official proposal, such as the guarantee of private property rights. Some others,
however, went beyond the official bounds, such as the constitutional right of citizens
to choose their leaders and even some steps toward a multiparty political system. At
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the conference, Cao and some others lambasted Jiang’s efforts to enshrine the Three
Represents into the Constitution on the grounds that the Constitution should be free
from all ideology. Cao presented a radical proposal of ten specific areas of constitu-
tional amendment, including the principle of supremacy of citizens’ rights, separa-
tion of powers, constitutional review by a Constitutional Commission, judiciary
independence, and direct elections of leaders. He was even able to collect signatures
on the Internet to support his constitutional amendment proposal.41

The development of legal reform has certainly resulted in significant liberalization
and other positive changes in China’s political life. However, these changes obvi-
ously fall far short of establishing a liberal democracy. For example, although the
decision to abolish the Detention and Repatriation regulation represents progress to-
ward the rule of law, it is more a way to pacify the public outcry over unchecked
police power. In fact, while the positive response is a welcome sign, the process by
which the decision was reached lacked transparency and involved little participation
by the public or public debate of the substantive issues. Reporters were barred from
the court during the trial of the Sun case. The decision to abolish the regulation was
made by the State Council three days after the three young legal scholars submitted a
petition to the NPC for a constitutional review. If this petition had been formally
accepted by the NPC and processed according to procedure, that would have been big
progress in rule of law. Instead, the state adopted the administrative measure to quell
public anger. This is exactly the opposite of rule of law, and at most rule by law. China
still has a long way to go to build a liberal democracy.

The Rule of Law Regime and Proceduralism

Political reform comprises a thin end of the wedge in the rigid authoritarian system,
and the new generation of leaders has tried to establish an image of a new stripe—less
hide-bound, more open-minded, and more rule-abiding. However, these advances
have been very modest, and it is not entirely clear if Pan Wei’s consultative rule of law
regime would lead to a genuine system of rule of law. Paradoxically, one of the main
purposes of the reform has been to head off threats that might eventually increase
pressures for democratization. It is interesting to read an article in a June 2003 issue
of the official Outlook Weekly by Sun Zaifu, a member of the party’s central disciplin-
ary commission. While openly urging the party to pursue democratic reform and
embrace market forces, Sun made it clear that the notion of democracy put forward
by the Chinese leaders was highly circumscribed. “We must not blindly follow the
West,” he stated, saying China was not ready for popular elections. “While casting
one’s ballot to elect officials was a constitutional right, democracy in action meant
cadres having the interests of the broad masses in mind when they made decisions
and implemented policies.”42

Bruce Gilley has characterized the recent development of institutionalization and
the rule of law regime in China as “proceduralism” that has resulted in an “end of
politics” and a form of “crypto-politics.” According to him, “Proceduralism is an
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attempt to deal with decisions through processes that are blind to outcomes. It is a key
to the notion of ‘technocracy’—officialdom guided by markets and scientific exper-
tise.” He suggests that the doctrine of proceduralism has come with “a trend in China’s
politics that has been growing since the mid-1990s: the repression of political debate
among the party and state elite.” The Constitution is seen as “the pediment of the
procedural temple,” and, “Constitutionalism, as envisaged by Mr. Hu and others, is a
way to establish a reign of quiescence over those who would contest party and state
decisions. It is a constitutionalism stripped of the political life that makes constitu-
tions powerful symbols of deliberative agreements in other countries.”43

While Gilley may be too negative toward the rule of law regime, he made a useful
distinction between institutionalizing open political competition and “proceduralism.”
It is particularly interesting to see the doctrine of proceduralism in the context of a
grand policy consensus built by Deng and advanced by Jiang and Hu over the pri-
macy of concentrating on economic modernization and political stability in order to
maintain the CCP one-party rule. It has been a long-held party belief during the re-
form years that keeping economic growth moving and prosperity on the rise is crucial
to the party’s progress and efforts to maintain one-party rule over an increasingly
savvy society. Its legitimacy can be maintained without abolishing the one-party rule,
as long as the Communist Party’s rule can be improved to deliver economic growth.

The doctrines of proceduralism and economic primacy have so far stood the state
as well as the reformist leaders in good stead, as the party’s legitimacy in China has
become increasingly tied to its ability to maintain a rule of law regime, raise incomes,
and deliver year after year strong GDP growth. In this case, “When the party consid-
ers itself under assault, no law, treaty or right contains its fury. Despite nominal guar-
antees of freedom of association in China’s Constitution, the police treat religious
and labor groups that operate without official approval as seditious.”44 As one West-
ern reporter indicated, while praising the fact that “China has edged toward more
pluralism and openness in recent years, the authorities still punish those who dare to
undermine the Communist government’s power, for instance by organizing a politi-
cal party or a workers’ protest.”45

The real test of political reform, therefore, is whether the party and state are will-
ing to accept constitutional curbs on their ultimate power by, among other things, an
independent constitutional review process, expansion of direct local elections, dilu-
tion of party control of the judiciary, and, in practice, permitting people to exercise
such rights as freedom of assembly. It is hard to expect the Hu leadership to make
such a breakthrough as the new leadership wants to do better than its predecessors
and improve the system that they oversee—not bring it down. It has worked to govern
an increasingly complex polity rather than to strike out in a new political direction.
Quoting a Western scholar, one Western reporter wrote, “We see nothing in Hu’s
history to suggest he is any different from good members of the Communist Party,
and none of them really believes in democracy.”46 In addition, most members of the
current leadership were technically trained as professional technocrats. The most
important feature of the technocrats is that they are ideologically agnostic and have
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nothing, or very little, to do with any ideology, communism and liberalism alike. The
current leaders have “experienced ideological disillusionment twice. The first time
was with Marx’s communism and Mao’s socialism. The second time was with econo-
mist Adam Smith’s ‘invisible hand.’ . . . As a result, new leaders are more interested in
discussing issues than defending ‘isms.’”47 They are believers in Deng’s “cat theory”
and tend to be very pragmatic. Lucian Pye’s description of the operational character-
istics of the Jiang leadership could be readily applied to the Hu leadership as well.
That is, these pragmatic leaders “want governing to be a normal, routine matter, noth-
ing dramatic or extreme. They want government to be just the practice of manage-
ment, not of politics, for that would involve contending over values. In contrast to the
constant drama and excitement over new departures that characterized the Mao and
Deng eras, public affairs under Jiang have become a prosaic, almost colorless activ-
ity.”48 This is a typical picture of political life under the rule of law regime.
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14
Reflections on the “Consultative

Rule of Law Regime”
A Response to My Critics

Pan Wei

I

My earlier chapter in this book, which explains why China has so far not embraced
electoral democracy, was initially drafted on the eve of Hong Kong’s return in 1997.
Like most authors revisiting their old works, I find in it many places for regret. How-
ever, witnessing what has happened in China in the past decade, my confidence in the
six-pillar “consultative rule of law regime” has been growing. Instead of revising
what I wrote before, I would rather begin by saying what I intend to do with that
earlier chapter.

1. Bring back old knowledge on the pattern of sociopolitical change: A particular
regime is rooted in a particular social structure and a particular value system; and
both are rooted in a particular division of labor, as well as a particular mode of pro-
duction. This pattern guides my explanation.

2. Demonstrate, according to the above pattern, the unique social origins that shaped
the Chinese traditional polity.

• Compared to the European societies that were marked by highly differentiated
and somewhat fixed hierarchies, the Chinese traditional society was an essentially
undifferentiated one, based on free, equal, and self-sufficient farm families. Indepen-
dent family farms in China effectively barred primogeniture, hence, “No rich family
could be sustained for more than three generations” (fu bu guo sandai). In such a
“society” of tens of millions of equal, free, independent, and self-sufficient farm fami-
lies, kinship was vital, but keeping lineage ties was already difficult, and organizing
sociopolitical groups would mean very high “transaction costs,” easily suffering in-
ternal betrayal and external “divide-and-rule.”

• Out of such difficulty of social organization, the Chinese people developed little
consciousness of social class or interest group. They instead believed junzi bu dang
(“decent people do not form or join parties”), and felt little need for protecting/pro-
moting their own interests by forming a group/party to get hold of a part of govern-
ment power. There was among the Chinese a lack of a power-politics mentality or of
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a consciousness of a “society,” so to speak. The Chinese people expected a govern-
ment that could be neutral and just, serving the welfare of “all the people”; a massive
bottom-up rebellion would otherwise be justified.

• The above social structure and value system led to a regime dominated by the
emperor-led civil service. This unique traditional polity consisted of three parts: first,
an official ideology of Confucianism, which believed that the government, no matter
how it comes to power, exists only for the purpose of the welfare of all the people
(i.e., minben zhuyi), or it is destined to be overthrown; second, a government of
meritocracy in which officials are selected through levels of open civil service exams
and promoted through performance evaluations (in reality, patron–client ties played a
key role); and third, a dominant governing policy of a Taoist nature, namely, small
government with very limited functions. This regime had been very stable before
modern times. The threat to the traditional Chinese government, not the polity though,
had come from only two factors: first, the degradation of successors to the throne,
which led to the deterioration of the civil service; second, the invasion by nomadic
tribes from the north. When those two factors were combined, it was time for the
alternation of dynasties.

3. Explain the rise of the Chinese Communist Party as the instrument for China’s
“modernization.” The traditional polity of two thousand years would have lasted even
longer without China’s encounter with the “nation-state”—an innovation of social
organization in Europe. Unlike modern revolutions in European societies, the Chi-
nese revolution of the twentieth century was not for equality, liberty, or elections
based on social classes and/or interest groups; it was for mobilizing scattered, equal,
free, selfish, and self-sufficient farm families to resist foreign imperialist powers and
build a “nation-state” out of merely a category of civilization. Modernization or
“nation-building” in China can be defined as three sequential tasks:

• mechanical solidarity of political integration;
• organic solidarity of economic interdependence among citizens;
• a stable political system/regime credible to the general public.

China felt the need for this modernization due to its encounter with “modern na-
tions,” which was a materially and psychologically painful experience. Psychologi-
cally, the constant defeats by the imperialist powers destroyed Chinese self-confidence.
Materially, China lost to Russia a territory of 3 million square kilometers, half of
which was equivalent to the territorial combination of Britain, France, Germany, and
Poland, and the other half of which was lost to the Soviet-manipulated independence
of the People’s Republic of Mongolia. The last war reparations that China was forced
to pay to the imperialist powers occurred in 1900, after the “Boxer’s Movement.” The
amount was 450 million taels of silver, namely, each Chinese, man and woman, old
and young, should pay a tael (roughly an oz.t.). According to the then official U.S.
dollar/silver tael exchange rate in the reparations treaty, 450 million taels of silver
was equivalent to the price of over 46.4 times the Alaska purchase. The money was
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paid off in 1940, and, with 4 percent interest, the total amount paid was nearly 1
billion taels of silver. Chinese have a notorious habit of spitting in public. Those
20,000 foreign soldiers who were pieced together from eight countries to invade China
would have been drowned by spittle if the 450 million Chinese farmers had been able
to organize themselves to spit at them instead of each paying one tael of silver. Not
long before, in 1895, China had just paid 200 million taels of silver for the Japanese
invasion, an equivalent to the price of over twenty Alaskas. And those were just the
last two war reparations in a series. Until the mid-1940s, Japan still occupied half of
the Chinese territory. Therefore, mobilizing and organizing the selfish and indepen-
dent farmers for collective self-defense and for other tasks of building a strong, mod-
ern nation became China’s top social demand, which overwhelmed the tiny number
of elites indulged in importing Western liberalism. Undoubtedly, the Leninist Party
was then the most efficacious instrument for mobilizing and organizing Chinese farm-
ers. Before that, China had tried to learn from the Japanese constitutional monarchy,
the European parliamentary systems, as well as the German system under Hitler’s
Nazis. All had failed except the Communist way, which was a modified Soviet model.
Every one of us has seen the Communist Party’s achievement in nation-building after
1949, and the miracles have extended to today.

4. Explain the historical linkage between the Chinese traditional polity and the
Communist regime. The Party-state obviously differs from the traditional polity:

• Being a highly disciplined organization for mobilization, the Party turns all the
officials into “cadres,” namely, politicians instead of civil servants.

• The Party controls all the government and semi-government organs which are
much more extensive and visible than the traditional government.

• Highly committed to modernization, the Party-state abandons the traditional
Taoist policy of governance and is infatuated with the effectiveness of interven-
tion into socioeconomic life.

Despite those differences, the Party-state’s linkage to the traditional polity is also
obvious and obviously strong, reflecting the fact that China is still an undifferentiated
society of high social mobility with a weak mentality of power politics:

• The Party is like a collective emperor, above the law.
• Like the traditional government, and different from the parties in parliamentary

systems, the Communist Party has no particular social base; it is presumably an
elitist Party neutrally representing the interests of modernization of “all the
people.”

• Like the traditional ideology, the official ideology is still minben zhuyi, expressed
in the slogan “Government is to serve the people.” While people are still not
used to being economically and politically divided, meritocracy continues to be
the dominant principle for selecting and promoting government officials, though
often mixed with patron–client ties.



250 CHAPTER  14

5. Explain the current demand for political reforms. The new market system, par-
ticularly the success of it, provides rich opportunities for rampant corruption. This leads
to a radical deterioration of the Party, as well as that of the quality of government. The
Chinese regime would enjoy fairly high credibility if it could bring corruption under
control. We all agree that the corruption problem comes from the concentration of power
in the hands of the Party, and all levels of Party officials tend to abuse their power. Yet
there are radical disagreements as to how to end the Party’s monopoly of power in order
to curb corruption. Those disagreements can be summarized as follows.

• The further development of the market mechanism per se would naturally curb
corruption, because it means constant reduction of the government role. Few
people now believe this, because it does not endure the test of history anywhere.

• Electoral democracy, or to be precise, popular elections of top-level officials,
could curb corruption. I proposed in my chapter an “iron triangle” among poli-
ticians, electorates, and money suppliers, arguing that there is a built-in mecha-
nism of corruption in the electoral game of relative majority. That is to say,
elections do not curb corruption; they increase corruption by creating another
major source of it.

• Rule of law could curb corruption. By “rule of law,” I mean three things: first,
the principle of the supremacy of the Constitution based on “Basic Law” (or
natural law) and modern liberties; second, judicial independence and the neu-
trality of the civil service to ensure the implementation of the above principle;
and third, the implementation of meritocracy in selecting and evaluating the
judiciary and civil service, so as to ensure judicial independence and impartial
law enforcement.

According to the image of Hong Kong’s polity, I proposed a six-pillar “consulta-
tive rule of law regime.” The pillars are:

• a neutral civil service;
• an independent judiciary;
• an independent anti-corruption agency;
• an independent auditing agency;
• extensive consultative institutions based on levels of the People’s Congress;
• the principle of four liberties to be observed by all five institutions, namely, the

freedoms of speech, press, association, and assembly.

That six-pillar “consultative rule of law regime” is about the government, which is
separated from the Party. When I am asked about the role of the Communist Party, the
image of Singapore’s People’s Action Party comes to mind. An elitist party that pro-
duces neutral politicians derives itself from the tradition of Confucianism.

It is often kindly suggested that I read Max Weber, learn about Taiwan’s “successful”
democracy, and know that Hong Kong and Singapore are really just two cities instead of
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large countries. Scholars from the West are familiar with the power competition among
parliamentary parties that represent class/group interests, and often consider this the
only and universally fair way to govern. I suggest that it could be worth a little leisure
time to look at another type of regime, which is dominated by the civil service, and is
different from Max Weber’s market-rationality-based modern bureaucracy. In the Chi-
nese traditional regime, politicians emerged from the ladder of civil service, not political
agitations in TV shows. The social base for those political leaders is not the market
mechanism, but an undifferentiated society and a popularly and deeply embedded belief
in meritocracy instead of group competition for government power. That kind of regime,
existing in the largest country of the world, survived social changes of more than two
thousand years. And the Chinese Communist regime today clearly bears its genes. So
understood, the civil-service-dominated polity in Hong Kong and Singapore is not an
accident at all, but the offspring of a long-sustaining social structure and culture in the
largest nation of the world. The major difference among them is that Hong Kong and
Singapore imported British legalism, and China imported Soviet communism. And in
China’s soil it is easier to turn communism into legalism than into democracy. More-
over, what failed the Soviet Union and Taiwan occurred right before our eyes.

II

Some scholars suggest that my chapter should omit the part on China’s social history
and focus on polity options. Yet a polity does not come from nowhere; it is not just the
options or “strategies” of a few politicians. I wrote about China’s social history for an
understanding of the social origins of a polity. A nation could certainly import a po-
litical system, or have one imposed upon it, but few such nations have worked up to
expectations. In a foreign soil, one might plant dragon seeds but harvest only fleas.

Some outsiders export a political system for entertainment—to satisfy their own
“belief” or their sense of the superiority of their own political civilization. Some oth-
ers do so for nefarious purposes. For the targeted country, however, a political system
heavily affects its people’s lives; it had better fit into their own social structure and
cultural-historical roots, or they will simply suffer, miserably. For the people in China,
a change of political system is suggested not for entertainment or for some alien
beliefs; it is for very practical purposes—curbing corruption in particular. That seems
very “superficially” instrumental. Yes, the Chinese have been secularized for more
than two thousand years.

I have been wondering why the entire West has become indulged in spreading free
elections. I understand that elections have worked well and will continue to work well
in certain social structures of stable cleavages and cultures with a strong mentality of
power politics. That has clearly endured the test of history. Yet, why the eagerness to
vehemently spread it to all corners of the world, even with wars of mass destruction
and the destruction of a nation?

I thought that it was all about “democracy.” Yet I later found that any workable
definition of democracy would be called “too simplistic.” Ousting tyrants, majority
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principle, political participation, liberty and equality, law and order, economic pros-
perity, international peace, and so on—everything good is included in the contempo-
rary concept of “democracy.” Confucius had no problem with the broadly defined
God, and I love the “broadly defined democracy” like anyone else does.

My challenge goes only to the myth of free elections—a “narrow” or “parochial” or
“simplistic” definition of democracy. The arrogant attempt to export “electoral democ-
racy” has led to some significant “conflict of civilizations.” Like Christianity, it is sup-
posedly a method of polity good for all nations, and superior to all other methods. To all
the perceived “authoritarian” regimes, “free elections” is a fixed prescription from the
West. If it does not work, the patients are blamed instead of the prescription.

So it is argued that China will eventually need to become an electoral democracy
after the installation of rule of law, or even that there cannot be rule of law without
first installing electoral democracy. What about China’s achievements without free
elections? Of course, there are no achievements, and even if there were, they would
be the starting point for a deadly disaster. What about the existing disasters with the
installation of free elections? They are, of course, either the necessary cost of the
perpetual good, or the elections are not free enough. Free elections has become the
biggest religion in the post–Cold War world. To support the “consultative rule of
law,” I must therefore demystify the mechanism of free elections.

It is true that “one man, one vote” helped abolish feudalism in Europe. China,
however, never had that kind of feudalism, and few Chinese people identified them-
selves with groups, so that it was not necessary to grab a part of the government
power to protect and promote their “group” or “class” interests. This case can be
“theoretically” explained as follows.

1. Free elections do not foster “political equality.” While the majority principle
destroyed the legal hierarchy in European feudal society, it did not create “political
equality.” The majority procedure creates a new form of political inequality between
electorates and politicians, between votes for losers and votes for winners, and abso-
lute inequality between the absolute minority and majority. In fact, equality is not the
natural feature of politics. By definition, all kinds of “-cracy,” or “government,” sug-
gest an elitist minority leading the majority, which is essentially based on the mo-
nopoly of the means of violence. According to Rousseau, and I agree with him, there
has never been a true democracy—government by the people—and there never will,
for it is against the natural order. After all, elections, like examinations and evalua-
tions, are to choose a few elites capable of leadership. Realistic political equality for
the people has only one form: equality before the law.

2. Free elections do not give individuals “free” choice, but involve the politics of
group leaders. In a national election today, the political influence of an individual
vote is close to zero, and a ballot of real free choice would basically be a wasted vote,
for the most likely free choice might be a vote for the voter himself or one of his
relatives or close friends. Instead of representing the power of the people, a very tiny
number of politicians capable of gathering the votes and finally winning the election
are true power holders. Even politicians’ TV image designers are perhaps much more
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powerful than electorates because they “gather” votes. Moreover, the game rule for
most elections stipulates the choice of one out of two candidates, and yet they are said
to have provided the people with “free” choices to represent “people’s power.” It is a
pure lie to claim that the people have freely “picked” their leader. The leaders have
themselves elected with the help of the rules of the game.

3. Free elections do not create accountability to the people of the absolute minority
and, most often, not even to the people of the absolute majority. Logically, the majority
principle does not protect or promote the interests of the minority; the principle of
equality before the law does. What about the accountability to the majority? If a society
were divided into two groups, 50 percent plus one vote would make the absolute major-
ity. With three groups, 33.3 percent plus one vote would make the majority, and with
four groups, 25 percent plus one vote. We could continue this counting with five, six,
seven groups. Is there a society that is only divided into two social groups? The result is
that the so-called “majority” in free elections would always mean a relative majority
and an absolute minority. That is to say, with free elections, we do not really even get the
government’s accountability to a real majority. That problem is “solved” with the “game
rule” that people have to choose one between the two, which is ridiculously called
“accountability” to the people’s demands. In short, the majority principle creates ac-
countability to the strongest groups in the society, not the largest number of people.
Without rule of law, free elections end up with “The strong do what they want, and the
weak suffer what they have to,” namely, a pure game of power politics.

4. Free elections are not the only method of periodically replacing leaders. It is
often said that free elections for leaders’ alternation is not the best, but there is no
better alternative. I know that “no better” means exactly “the best.” A periodic oppor-
tunity to change the leader with the relative majority’s support has lots of benefits in
a certain time and certain social context, but may produce more costs than benefits in
some other social context and time. A periodic opportunity to change leaders is not
the key; the key is whether there are other valid ways to do so. Carefully look around
the world or just at China; we could count more than one hundred ways to periodi-
cally replace leaders, and a system of relative majority support is only one of them.
Falling into a “belief,” one tends to compare only advantages of the principle of the
relative majority with the disadvantages of the other methods, such as age limits,
meritocracy through ladders of examination, and constant evaluations.

5. Free elections do not promote basic rights of liberty. The majority principle does
not include the idea of liberty, and it has nothing to do with protecting the basic rights of
an absolute minority. Elected lawmakers, given the way in which they gain power,
cannot be impartial, and they are much less impartial than a professional civil service.
Although modern democracy has incorporated the notions of liberty, these notions are
logically and historically irrelevant to free elections. The invention of the notions of
liberty or basic human rights dates long before the installation of free elections, and
they are now accepted by most peoples in their modern constitutions. Yet liberty in
constitutions is easy, as in India and the Philippines; liberty in practice depends on the
rule of law, an independent judiciary, and effective law enforcement.
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6. Free elections can oust dictators, but they also create dictators. There is no clear
boundary between an elected leader and a dictator. The boundary can only be set by
the mechanism by which the elected leaders are placed under the law. So the U.S.
president-elect has to “swear in” in front of the nonelected chief justice of the Su-
preme Court, pledging loyalty to a constitution written more than two hundred years
ago. Free elections without rule of law lead to either tyranny or disorder.

7. Free elections do not promote social solidarity. Social cleavages worsened by free
elections could be quickly mended if the people strongly identify with the principle of
power politics. While there is certainly an evangelical attempt to “enlighten” the peoples
who do not take the majority principle for granted, we need to remember that the num-
bers game has nothing to do with justice and science. We are far from certain that the
numbers game is even fair play. Therefore, in certain countries of different cultural
traditions, open and periodic competition for government power could become peri-
odic social disintegration into political agitation, promoting a politics of hatred.

III

Democracy and authoritarian regime have become the two most useless concepts in the
academic research of our time. The former wildly includes even the occupation of Iraq
and the Iraqis’ obedience in the face of the American soldiers’ gunpoint; the latter sum-
marizes the Chinese governments from the first emperor of over two thousand years
ago to today’s Communist regime. The former includes too many varieties of a contra-
dictory nature, and the latter describes no variation across the “nondemocratic” world
from ancient history to the present. These two concepts are now easy labels used by
ignorant politicians and lazy scholars. They have become favorites in Hollywood action
movies. That is the reason that I turn to the more concrete term free election.

The aim of my previous chapter is more about explaining China’s failure in build-
ing a parliamentary electoral system than proposing a new regime. Nevertheless, hav-
ing closely studied the results of rural grassroots elections and witnessed the electoral
experiences in Taiwan, I have strongly felt the danger of building an electoral system
before installing rule of law. Ever since Hong Kong’s return, I have written exten-
sively on this issue in Chinese, and have taught thousands of students at Peking Uni-
versity. The idea has gained its own life now, becoming a visible competitor to the
election-centered yardstick in measuring China’s progress.

I consider the rule of law regime not a blueprint for the future government, but a
direction for political reforms. And it is an issue-driven and problem-solving process,
not about values. Its major task is to curb corruption. That sounds very instrumental,
and I intend precisely to find a problem-solving instrument. Nevertheless, I have
spelled out my differences with a major value in the West, namely, the majority prin-
ciple, rooted in the mentality of power politics. I argue that these differences are
derived from the different social structures and cultures. Tolerance of differences, I
believe, should be the core spirit of liberalism.
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