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Series Introduction 

A Universal Topic 

The materials in this collection are drawn from many disciplines, including economics, 

law, philosophy and political science. Yet they are all directed to a topic that is worthy 

of examination from mUltiple perspectives: "Liberty, Property and the Law." Stated in 

this general form, this topic is as broad as law itself. The relationship of liberty and 

property to the law surfaces whenever and wherever people interact with each other 

under the command and control of the sovereign. Those who hold sovereign power 

may choose to protect liberty and property or to undermine it. But the regrettably high 

frequency of political abuse throughout the world does not justify the exercise of 

arbitrary legal power; nor does it limit human aspirations for a sound legal and social 

order to block political excesses. 
As we reflect on these matters, the normative element of legal inquiry shines 

through the clouds of deviant social practice. Virtually all legal systems in the English 

(or common law) tradition - or, for that matter, in the Roman (or civil law) tradition 

- start from the central proposition that each person is entitled to exclusive control of 

his or her person and property, free from invasions by other individuals. The Lockean 

theory of social contract regards the state's purpose as protecting the "lives, liberties and 

estates" of individuals, or what we would call today their life, liberty and property. The 

United States Constitution, like many others that are modeled on it, explicitly provides 
that "no person shall be deprived of life, liberty or property without due process of law." 
Even if "due process" is given a narrow procedural interpretation - and it frequently 

is not - modern constitutions often supply substantive protection to property with 

something akin to the takings clause of the United States Constitution: "Nor shall private 

property be taken for public use, without just compensation." 
These three (and other) points of reference show that the ideas of liberty and 

property are, in some sense, inseparable from the Western legal tradition - one must 

be careful in the choice of words - of limited and democratic government. To set the 

selections in these five volumes into their larger context, it is useful to outline the 

classical liberal synthesis that revolves around liberty and property, and then indicate 

the vulnerable points that expose it to counterattack. As editor of this collection, I make 
no secret of my defense of classical liberalism against both its traditional and modern 
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critics. The task on this occasion, however, is not to resolve the profound issues in this 

dispute, but to set out the central arguments on both sides of the debate to help readers 

decide for themselves. 

The Classical Liberal Synthesis 

The classical legal tradition begins with an account of human nature that seeks to explain 

how people behave under pervasive and inevitable conditions of scarcity. Whether it 

looks to biological or societal forces, the classical tradition emphasizes the self-interest 

of human beings whose aggressive tendencies make law necessary for the creation and 

preservation of social order. In its extreme (Hobbesian) version, self-interest is the only 

motive for individual human actors. In its more moderate version, this self-interest is 

tempered by the bonds of natural love and affection within families and towards friends, 

and perhaps by a sense, as Hume put it, of "confin'd generosity" to other human beings. 

Starting from this account of human nature, the role of liberty and property 

can be defended both on natural law and consequentialist, typically utilitarian, theories. 

Although natural law and consequentialism are often set in opposition today, earlier 

writers tended to think of them as a cohesive whole: human beings can only flourish 

if governed by rules that take into account the good and bad features of human nature. 
More recently, however, natural lawyers have become more anti-consequentialist and 

less instrumentalist, fearing the indeterminate factual disputations in efforts to show 

how legal rules improve social utility or social wealth. They tend to treat the central 

postulates in defense of liberty and property as self-evident truths that can only be 

denied by people blind to philosophical argument and social practice. Yet on the 

consequentialist side, modern natural law theories are often derided as metaphysical 

nonsense that drives law away from the study of human and social behavior that 

explains and legitimizes its commands. Consequentialists rely instead on a utilitarian 

defense of liberty and property that promotes the long-run average advantage to all 

citizens, notwithstanding the occasional injustice that sound general rules may produce 

in a small fraction of cases. In practice, however, it is easy to identify a convergence 

between the two schools in support of individual liberty and property rights, despite 
the manifest tension in their philosophical orientations. Any disagreements between 
the natural lawyers and the consequentialists are tiny in comparison to the differences 

between capitalists and socialists. The former disagreement is between different varieties 

of classical liberals. The second disagreement goes to fundamental world view. 

The classical liberal system, then, can be defended from two directions, but 

what are its central rules? The first principle is individual autonomy. To the natural 

lawyer, autonomy is the only principle that respects the need for self-realization of 

natural talents and abilities and thus gives the individual the right to control those talents 
and abilities. Denying individuals their personal autonomy turns them into instruments 

that are subject to the will and whim of another. Though it may be difficult to explain 

why individuals should have exclusive control over their bodies, talents, and abilities 

when these seem arbitrarily distributed, it is even more difficult to explain why anyone 
should be required to yield this control to other people. The consequentialist reaches 

the same basic conclusion, often by emphasizing how individual self-ownership 



S E R I E sIN T ROD U C T ION ix 

establishes the clear rights necessary for the emergence of a vibrant market economy. 

Since each person is the best judge of his or her preferences, a system that respects 

autonomy is likely to result in cooperative social outcomes with many benefits and few 

offsetting harms. 
To some, autonomy sounds like a defensive concept that keeps other people 

at bay. But its notion of individual liberty allows people to do what they wish so long 

as they do not use force or fraud to interfere with the like rights of others. The internal 

consistency of this system appeals to the deductive instincts of the natural lawyer, while 

its functional advantages appeal to the practical instincts of the consequentialist. Its rights 

and duties keep their basic contours no matter how many people live within a society, 

and regardless of their wealth. The durability and versatility of the system thus operate 

in a timeless fashion across widely different cultures and natural conditions. From this 

observation, the more determined consequentialist would conclude that allowing people 

freedom of action within the boundaries of force and fraud presumptively maximizes 

overall human welfare. After all, the mere decision to undertake a single action is for 

the benefit of at least one person, and should prevail unless it can be shown to cause 

greater inconvenience to others. 
One expression of individual liberty is the acquisition of property, which, in 

the state of nature, initially belongs to no one. Under the classical synthesis, the rule 

of first possession is the sole means for moving resources from the state of nature to 

private ownership, all without government intervention. A system of private property 

establishes boundaries between individuals and works to reduce conflict, discord and 

strife; it also allows each person to make sensible decisions on whether to save, consume, 

use, or dispose of the property that is committed into his or her hands. That last 

alternative (which includes the power to sell, lease, bequeath, mortgage, and share) 

calls for a legal system of voluntary exchange, which lets individuals freely choose their 

trading partners with whom they can then deal on mutually convenient terms. That 

same regime of contract also allows individuals to enter into labor and employment 

contracts. The precise rules of contract enforceability (must there be a writing or other 

formality?) may differ between legal systems, or between different types of contracts 

within the same legal system. But some simple exchange mechanism is found in every 

legal system because it is everywhere needed. 

That system of individual liberty, private property, and voluntary exchange 
places sharp restraints on the use of force and fraud. To natural lawyers, force and fraud 
negate the independence of the will necessary for individual self-realization. The 

consequentialist reaches the same conclusion by observing that only voluntary 
exchanges will consistently produce mutual gain: coerced transactions usually allow 
one side to profit at the expense of another - hardly a way to achieve social prosperity. 

To be sure, exchanges will never be truly voluntary if one party uses force or fraud to 

induce someone to enter into a contract, or takes advantage of the youth, dependence 

or incompetence of a trading party. So every legal regime of freedom of contract must 

also develop rules to weed out contracts whose formation is tainted by illicit means. 

This basic system of liberty and property helps explain many of the common 

features of everyday life: why people marry, start businesses, join firms, or sell real estate. 

It also explains the common prohibitions against trespass, fraud, defamation, 



X SERIES INTRODUCTION 

imprisonment and the like. But notwithstanding its impressive achievements, the 

classical legal theory may be attacked in one of two ways. One is by friendly amendment; 

the second by frontal assault. 

The Friendly Amendment 

The friendly amendment begins by observing that force and fraud are not the only 

obstacles that stand in the path of useful social interactions. To be sure, we all have 

stirring visions of individuals who hold firm in their beliefs against the multitude and 

are proven right with time. But in some cases, an individual decision to hold out against 

the common good produces undesirable results for everyone within the group. First 

note that the rights of liberty and property are not self-enforcing; someone must supply 

the state with the wherewithal to raise funds to secure these rights for individuals. But 

no system of public finance can rely on voluntary donations, for each (self-interested) 

person would happily free ride on the efforts of others without contributing anything 

to the central system of enforcement. When such a practice becomes universal, the 

system of governance fails and individuals are thrown back into hostile and unstable 
social environments that all would like to avoid. 

To overcome these coordination problems (or as they are sometimes called, 

holdout or public goods problems), the law must develop a sensible system of coercion. 

More concretely, the classical liberal model must resort to taxation, whose scope should 

be limited to prevent self-interested public officials from converting tax revenues into 

forced redistribution. Most classical writers followed Locke in their preference for 

proportionate taxation as the best curb against official abuse. Deciding who should be 

taxed, by what formulas, and for what ends set out some of the central challenges to 

the traditional regimes that honor liberty and property. 

The challenges go beyond this as well. Any well-run society needs a system 
of public infrastructure to support the various activities of a market economy. But once 

again, it is difficult to see how purely voluntary contracts can provide for public streets, 

sewers and power. Private property works well when concentrated plots are used for 

factories, homes and farms. It is more difficult, however, for private property to provide 
the transportation and communication networks that link these separate holdings 

together. Sometimes the common property needed for these connections is forged by 

nature: rivers and oceans are natural modes of communication that are open to all, and 
within the classical framework, no individual can convert these resources to private use 

by the rules of occupancy and capture that apply to land, animals and chattels. But in 

other cases, the networks must be created by state condemnation coupled with the 

payment of just compensation to the former owner. Sometimes that compensation is 

paid in cash raised from general revenues, but other times it is supplied in kind: the 
access to a public highway could easily increase the value of a person's retained lands 

so that the two together are worth far more than the original, isolated parcel. 

The creation of these vast networks (such as common carriers, public utilities, 

etc.) also raise questions as to their operation. One possibility is that the owner of a 

network, either public or private, enjoys the usual incidents of ownership, including 

the absolute right to exclude. But however desirable that power might be in a 
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competitive industry, it is far more dangerous when a single person controls access to 

public roads, railroad service or electrical power. In response to this show of monopoly 

power, the standard liberal theories recognized a separate class of property, "affected 

with the public interest," over which the state could impose some nondiscriminatory 

and reasonable system of rate regulation. The right to sell to whomever one wanted at 

whatever price one wanted never took hold with these key elements of social 

infrastructure, even when owned by private citizens. 

This concern with monopoly also expressed itself in the legal willingness to 

distinguish contracts in restraint of trade between rival sellers from ordinary contracts 

of sale between producers and consumers. At the very least, most legal systems refused 

to enforce contracts to fix prices or to divide markets by product line or by territory. 

And in many cases, aggrieved customers are also provided with a direct legal remedy 
for damages or an injunction. The exact scope of the antitrust law (or, as it is called 

outside the United States, competition policy) has been subject to extensive dispute. 

But there are relatively few political thinkers willing to profess complete indifference 

to the problem of market power. Some greater form of state intervention is at least 

tolerated, and perhaps welcomed, even within the classical legal framework. 

State power is also extended in a second dimension. Sometimes the protection 

of life, liberty and property must be done after the fact. While money damages are 

available to individuals whose rights are violated by another, such compensation is an 
imperfect remedy for death, or serious bodily harm, or even the loss of one's home and 

possessions. The state police power may therefore be invoked to prevent these events 

by imposing restrictions on what people may do. Individuals may be required to get a 

driver's license to use public roads; or a state permit to drill in crowded areas; or be 

banned from keeping wild animals in private homes. The current disputes over gun 

regulation offer the most vivid contemporary illustration of the problem. The case would 

be easy if only criminals used guns. But it becomes far more complex when most -

perhaps 99 percent or more - guns are used for legitimate purposes, including the 

prevention of violence. Generally speaking, in each of these cases, a state restriction 

may cut out the legitimate exercise of a personal liberty, but the failure to impose that 

restriction may result in the occurrence of an avoidable but noncompensable harm. The 

ostensible certitude of the system of rights is thus undermined by the uncertainty of 

what the future holds in store. All legal systems must therefore decide what conduct 
should be banned, what should be regulated, and what should be left untouched. And 

every system is forced to minimize the overall errors that come from both too little, 

and too much regulation. 

The Frontal Assault 

The friendly amendments to a system of liberty and property thus allow public taxation, 

public infrastructure, and public regulation of dangerous private activities. Even if the 

state undertakes all these tasks, the preservation of liberty and property remain its 
central goal. The frontal assault on the classical legal system takes a very different view. 

It treats the amendments to the system of liberty and property as conclusive evidence 

that these principles do not articulate some self-contained social objectives to which 
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everyone adheres. From there, the critics go on to say that the gap between protecting 

liberty and property and advancing a coherent social system is far greater than the 

classical defenders acknowledge, even after the friendly amendments are taken into 

account. 

The attack is directed toward each and every element of the classical synthesis. 

Autonomy is no longer regarded as the necessary bulwark of individual identity. 

Individual talents are not considered to be earned in any strong sense of that word; 

rather, they result from a mix of good genetic fortune coupled with the favorable 

circumstances of birth. To privilege the classical liberal system's distribution of rewards 

and punishments simply compounds the vagaries of nature's lottery and social life rather 

than counteracting them. Accordingly, taxation is no longer limited to financing public 

goods that make the utilization of private property more efficient. It now has the 

additional function of redressing any imbalance of fortune and wealth brought about 

by the circumstances of birth and the unjust set of social institutions that privilege a 

select few. 

By like reasoning, the origins of property are no more sacrosanct than the 

origins of liberty. To the critic, taking possession of an unowned thing is not some 

un controversial unilateral act that establishes a relationship between a person and a 

thing. Why the accidents of speed, location and luck should be dispositive is no clearer 

for the distribution of natural resources that the world has to offer than it is for human 

talents. Some system of collective allocation could therefore regulate the acquisition 

of property, even when concerns with public goods and monopoly are nowhere to be 

found. 
Voluntary exchange also comes under prolonged scrutiny. The exceptions for 

coercion and duress are, under the classical vision, limited to the use of force and fraud. 

They do not, absent monopoly, include cases where the inequality of economic wealth 

and social power skew a transaction in favor of those who already occupy a position 

of privilege in society at large. The persistent critic of classical liberalism is quite willing, 

if not eager. to impose substantive limits on the kinds of contracts that ordinary people 

can enter: usury laws, minimum wage laws, and safety laws are one set of responses 

to the perceived social imbalance. In other cases, powerful parties may lose their ability 
to choose the individuals with whom they deal: thus antidiscrimination laws prevent 

employers (who have economic might) from discriminating against prospective or 
current employees on grounds of race, sex, national origin, age, handicap and, in some 

jurisdictions, sexual orientation. 
The scope of the tort law is not beyond challenge either. To be sure, few people 

argue for relaxing the traditional prohibitions on the use of force or fraud. But the 

difficult question is whether to expand the recognized harms beyond these. In some 

instances, the law might allow protection against economic harms caused by "ruinous 

competition" or market predation; or it could require powerful firms to deal with any 

willing provider of certain goods and services. These concerns lead to the passage of 
protective tariffs, antidumping laws in international trade, the manifold restrictions on 

entry that have been found in the banking, insurance, railroad and transportation 

industries in our own time, and the extensive regulation of the types of contracts that 

health care providers can provide to their patients. 
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The same determined critique spills over to the friendly amendments to the 

liberty and property regime. So long as the current distribution of natural talents and 

private property are suspect, why use proportionate taxation, which does nothing to 

redress the imbalances created by the classical legal rules and the market transaction 

they protect? Progressive taxation on income, estate, gift, and inheritance is now 

justified as a powerful instrument for the redistribution of wealth from affluent to needy 

individuals. Likewise, public regulation changes its focus from insuring the smooth 

operation of networks and the prevention of the use of monopoly power to bUilding 

explicit redistributive notions into the system. Examples include guaranteed access to 

health care at subsidized rates for the poorest members of society, or, explicit subsidies 

for schools and hospitals and other preferred social institutions, whether through 

subsidized bus rates or free Internet access. 

Finally, the scope of regulation under the police power expands. No longer is 

the system of regulation tied to preventing various kinds of common law torts. Now, 

in addition to preventing pollution and disturbance, state land use regulation can impose 

height limitations, street setbacks, density limitations, growth moratoria and the 

preservation of natural habitats for endangered species, all without having to 

compensate the owner for his loss of property value attendant on those actions, unless 

the entire value of the land is destroyed. The scope of public regulation increases as 

the rights of liberty and property decline. In their place emerges a system of positive 

or welfare rights where all individuals have some minimum claim on the state (or their 

fellow citizens) for some fraction of the social wealth they produce. 

No final resting place 

Naturally enough, the new program of increased government regulation and 

redistribution is not beyond challenge by the defenders of liberty and property. They 

have been buoyed by the failures of socialism and communism around the world, and 

the economic miracles in Third World countries that follow market principles. To be 

sure, in some ideal world, a system of "from each according to his ability, to each 

according to his need," might guide the distribution of goods and services in society. 

But before these goods can be fairly distributed, they must be produced. The rules that 

separate reward from production undercut the incentives of self-interested individuals 
to produce needed goods and services in the first place. And the willingness of the state 

to go beyond the traditional norms of taxation and regulation hardly explains why a 

progressive tax makes sense, or how much land use regulation should be imposed and 

why. Each form of regulation invites private conduct that will negate its intended 

consequence. High taxation leads to underreporting or even emigration. Strong habitat 

controls can lead to the premature destruction of valuable trees and endangered wildlife 

by landowners seeking to preempt the state's regulatory power. But with each possible 
evasion comes some determined social response to control the loophole: stronger 

penalties against tax evasion; prohibitions on emigration; government inspections and 

criminal punishment to prevent habitat degradation. 

In the face of this controversy, political sentiment tends to move to some 

undetermined middle point. But the range of intermediate accommodations that respect 
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in varying proportions both market power and state authority is very broad. Even in 

the past 20 years, the mixed solutions of a Ronald Reagan differ markedly from those 

of a Bill Clinton. And so the cycle continues. Where a well-run society should rest on 

the continuum between public and private control has been the most contentious and 

thorny issue of legal and social theory throughout the generations. Hopefully, some 

answers to this ongoing dispute are contained in the five volumes of material assembled 
here. 



Volume Introduction 

The standard classification of common law topics recognizes the sharp division between 

the rules of property and those of contract. The former are concerned with the 

acquisition and definition of property rights in both tangible and intangible things. So 

stated, these rules perform the essential task of matching particular resources with 

particular individuals, and thus prevent social life from degenerating into a perpetual 

free-for-all that utterly undermines the stability of possession. Yet it would be a mistake 

to assume that the sole function of legal rules is defensive. The individual who has 

secured the safety of his person and possessions may be ill-equipped to use them 

efficiently; or he may wish to make gifts of what he owns to family or friends. To 

facilitate these objectives some rules for voluntary transfer are required. The rules 

concerning gifts generate little controversy in to the operation of the overall legal system, 

for there is scant reason to think that donors have systematically taken advantage of 

donees. But most transfers of capital and labor, especially those between strangers, are 

not done from some disinterested sense of benevolence, but in the expectation of 

receiving something greater in return. It becomes, therefore, critical to assess the uses 

and limitations of the system of voluntary exchange that allows for the transfer of both 

services and property. The essays in this volume address both the uses and limitations 

of contractual exchange. In so doing, they explore the larger issue of freedom of contraa, 

which has long been a lightning rod for both proponents and opponents of laissez-faire. 

At the same time, they explore some of the internal complexities of the law of contract, 

which, when understood, aid in understanding the grander legal doctrines. 
The first essay in this volume, Morris Cohen's The Basis of Contract, addresses 

both the large and small questions of contract law. Cohen reminds us forcefully that 

contracts involve not only private volition but state coercion, and he takes us on a quick 

tour of the use of contract in both ancient and modern societies. As befits the topic, he 
then asks which promises should be enforced. In one sense, only bargains that involve 
a transfer of equivalents between two parties should be enforced, a point which leads 

him to question whether modern labor contracts should be respected given what he 

perceives as the inability of the worker to turn down contract provisions. Yet later in 

his article, Cohen returns to more classical themes of contract law as it relates to the 

doctrines of consideration and form. The court that seeks to examine the equivalence 

of what is exchanged may become so intrusive that it blocks the development of the 
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very commerce that it wishes to advance. Yet by ignoring the relative values of the two 

parties, it reduces the requirement of consideration to a mere "form" that could open 

the way for all sorts of advantage-taking that have no sensible place in a market 

economy. Finding a path through that dilemma raises problems to this very day. 

Friedrich Kessler's highly influential essay, Contracts of Adhesion, moves from 

technical contract doctrine to matters of high politics. Kessler, a gifted technical lawyer, 

starts with concrete illustrations of defects in the formation of insurance contracts: what 

should be done if a loss occurs after the insurance company promised coverage, but 

before it issues a formal written contract? Kessler notes the ingenious ways that courts 

manipulate legal doctrine in order to supply the missing coverage. Kessler notes that 

the courts that adhere to freedom of contract principles in form often sidestep them in 
practice by allowing a tort remedy on the theory that the insurance companies owe 

the public at large a general duty to act promptly in processing applications. But in 

examining this situation, he does not address the counterargument that it is in the 

interest of the insurance carrier to start coverage at the earliest possible date, so long 

as it can collect the needed premium, and this it can do by issuing immediate binders 

when coverage is agreed orally. Even today, courts in insurance disputes regularly invoke 

the idea that the terms of a disputed or ambiguous contract should always be construed 

in ways that honor the reasonable expectations of the insured who signed the 

agreement, instead of the insurer who drafted it. Kessler then draws larger implications 

from his insurance example. Writing during World War II, he presses the point that the 

power of large private enterprises often matches that of fascist governments because 

their economic might allows them, as it were, to legislate by contract free of democratic 

supervision. Yet it is at just this point that the defenders of laissez-faire howl in protest. 

To be sure, sometimes courts are need to smooth over the rough spots in contracting, 

but so long as individual consumers have a choice of suppliers, the defenders of laissez

faire contend that it is a mistake to paper over the difference between market choice 

and state power with the elusive term "adhesion." One can say "no" to General Motors, 

but not to being drafted by the United States Army. 

Kessler's provocative ideas are capable of expansion. John Dawson invokes 

the idea of economic duress to increase the scope of government intervention into 
private contracts. In ways that echo Hale's famous essay, Dawson insists that duress 
covers more than a gun to the head. One instance of the practice is the refusal of a tailor 

to return a garment unless its owner agrees to pay a sum in excess of the agreed upon 

price. In dealing with these cases of "duress of goods," the presumptive wrong comes 

from putting the customer to the choice between the return of his garment or the 

retention of his money, when he is entitled to both. The situation is complicated because 

sometimes the tailor might be able to justify his action by pointing to some unanticipated 

and unavoidable cost that he has been required to bear. This renegotiation problem, as 

it is now called, is one of the central problems of a system of contract. The key question, 

however, is whether Dawson is correct insofar as he thinks that the inequality of 

bargaining power between workers and employers, for example, is yet another form 

of duress that justifies state intervention. Once again the reply is that so long as workers 

have a choice of employers, then the coercion metaphor is inapposite. And in the few 

cases where they do not, the real question is not coercion proper, but the use of 
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monopoly power without some offsetting obligation of good faith. 

The question of monopoly power is the central theme in William Letwin's 

historical essay on the common law concerning monopoly, or contracts in restraint of 

trade. The issue here does not, at least by traditional argument, raise questions of 

coercion or duress, but it does raise questions of the proper allocation of resources. To 

the die-hard libertarian, one contract is as good as another so long as neither involves 

the use of force or fraud. An agreement to sell a bushel of grain is indistinguishable, 

on this point of view, from a contract to cartelize the grain market; after all the content 

of a bargain is not the concern of the state. The common law never took that 

uncompromising position, but instead held that cartelization contracts were 

unenforceable in virtue of the fact that they tended to raise prices and reduce output 

in ways that retarded social welfare. The economics of monopoly still lay in the future, 

but as these issues became clearer toward the end of the nineteenth century, the rise 

of the antitrust movement in the United States rested in large measure on the perception 

that the monopoly threat could not be countered by the single (if cheap) legal response 

of refusing to enforce these contracts. In addition, the law provided for criminal 

sanctions against these contracts, and treble damage actions from the victims of 

monopoly power. The scope and reach of the antitrust laws remains a central concern 

today for both the critics and defenders of laissez-faire. 

The concerns over the enforcement of contract also expressed itself in the 

doctrine of unconscionability, which was explored in Arthur Leff's article 

Unconscionability and the Code. The Code itself is restricted to contracts of sale, including 

sales to consumers who are ignorant of the basis of market transactions. But the issues 

in question go far beyond, to all sorts of contracts. As befits the subject, the rules of 

"procedural" unconscionability address the question of whether a skilled party (say a 

ghetto merchant) has gained a contractual advantage by unfair surprise, when he 
includes obscure terms within the contract or diverts his customer's attention from any 

onerous terms. Broad rules of unconscionability allow courts to set aside these contracts 

without having to prove some specific element of fraud that seems likely under the 

circumstances. Substantive unconscionability refers to terms that seem so lopsided that 

no rational person could have entered into them. The doctrine of unconscionability thus 

goes counter to the general common law rule that the content of a bargain, at least in 

ordinary consumer transactions, is of no concern to the courts. The hard question is to 
decide whether the use of this doctrine causes more confusion than it eliminates, by 

casting doubt on transactions that do make commercial sense, at least to a court 
sophisticated enough to understand them - a matter on which Left joyously speculates. 

In more recent times the unconscionability doctrine has been in judicial retreat, largely 

because of the easy access to large chain stores, catalog sales, credit cards, and more 

recently, e-commerce. Yet at the same time many specific statutes, such as those 

requiring "cooling off" periods, have been introduced to respond to real or perceived 

abuses. Yet once again the question remains: do these statutes create more problems 

than they solve? 

The question of judicial intervention is not confined to contracts of sale. At 

common law, the standard default rule for employment contracts was that the employer 

could fire a worker for good reason, bad reason, or no reason at all. Contracts for 
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"permanent" employment were really treated as contracts at will, so that the employee 

who desired protection against unjust dismissal had to persuade the employer to offer 

a contract for a term of years, or specific protections against wrongful dismissals. 

Lawrence Blades led the attack against the contract at will by positing that these 

arrangements worked against the individual freedom of workers given the risk of 

employer power. The danger of arbitrary dismissal was such that Blades became an early 

champion of the modern common law rules that give workers protection against 

wrongful dismissal. often by allowing huge damages for emotional distress and economic 

loss. The obvious disparity in wealth between the parties was said to justify the judicial 

intervention in a manner that Cohen, Kessler. and Dawson would approve. 

I have taken the opposite position in my subsequent defense of the contract 

at will. Once again the nub of the issue is: what matters, the relative net worth of the 
employer or the employee, or the number of alternative opportunities available to each? 

Surely, the latter must make some difference, for no person is indifferent to the prospect 

of having only a single employer in a given town or trade. The presence of alternatives 

forces an employer to meet the terms and conditions offered by others, which is why 

wages in high-skilled industries are higher than those in low-skilled industries. The 

possibility of quitting one job and finding another (which occurs more often than 

dismissal. with or without cause) has strong efficiency properties. Any employer who 

tries to take advantage of his workers reduces the net gain the workers obtain from 

the job, and thus the employer runs the increased risk of worker defection. Given the 

costs of training new workers, and the risk to reputation, powerful economic incentives 

keep employers in line wholly without any expensive judicial term that treats all 

contracts as terminable only for cause. Today common law courts are split on the merits 

of the contract at will; those states that abrogate the rule often set very different 

substantive rules for defining the common law wrong. Many legislatures have gotten 

into the act by imposing restrictions on the power to hire and fire at will. In the 1930s, 

the collective bargaining statutes were an explicit repudiation of the common law 

doctrine. Today the antidiscrimination laws, based on race, sex, age, and handicap, have, 

if anything, far passed the rules of collective bargaining in importance. Deciding whether 

to embrace or reject these statutory fixtures turns in large measure on the attitudes that 
courts, legislatures and citizens take to the contract at will. 

The concerns with freedom of contract are not only expressed in terms of 

market exploitation. Margaret Radin's exploration of the issue of "market-inalienability" 

asks whether the state should impose restrictions on the ability of individuals to enter 

into certain kinds of transactions for cash. Is it permissible for one to sell one's body, 

one's body parts, or one's baby? In Radin's view, there are social concerns with 

commodification, or treating special relationships as fungible commodities when they 

are not. It may be appropriate for one to donate kidneys or blood, but it is quite a 

different proposition to allow their sale, given what it tells us about human beings. In 

raising these objections, Radin takes explicit issue with the narrower justifications for 

restrictions on market alienation that are more congenial to the defenders of laissez

faire. Sales of organs, for example, raise the risk of abuse; sales of babies raise obvious 

questions about the welfare of individuals who do not have the capacity to contract 

on their own behalf. The key question is which approach better explains what the law 
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is and what the law ought to be. Do we think that it is inappropriate to allow surrogate 

motherhood, or do we have confidence that the surrogate mother can be separate from 

her child in ways that allow often desperate couples to have a child of which the 

husband is the father? 
Lisa Bernstein's article has a different take on the law of contract. Instead of 

looking at contracts as isolated transactions devoid of institutional structure, she 

examines the operation of exchange arrangements in one specific market: the market 

in diamonds dominated (at least before her article was written) by Chasidic Jews in 

New York. Bernstein notes little private demand for judicial enforcement of contracts. 

Instead, the parties who are engaged in repeat dealing prefer to rely upon local 

arbitration before industry experts who pay little attention to the formal rules of the 

common law and much to the specific guidelines that they have drawn up to govern 

themselves. The efficiency of these rules stems from the close personal interaction 
between the parties, their common religious background, and the reputational sanctions 

available against those who deviate systematically or deliberately from the local norms. 

Bernstein's study gives some hope to those who think that organized markets have ways 

to avoid the injustices that are sometimes found in isolated judicial transactions. The 

question that we have to ask is whether, and to what extent, these norms and practices 

can survive when the diamond market extends from Saudi Arabia to Japan. Will the 

older informal institutions adopt to take into account the new environment, or will the 

parties be forced to rely more on imperfect mechanisms of judicial enforcement? The 

questions here raise issues central to the future of private contracting, and to the 

soundness of the positions of both those who welcome, and those who fear, judicial 

enforcement of (not to say judicial interference with) private contractual arrangements. 
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THE BASIS OF CONTRACT'" 

NO.4 

T HE nature of contract has been much discussed by lawyers 
interested in specific technical doctrines, and by moralists, 

economists, and political theorists interested in general social 
philosophy. There is still need for some effort to combine these 
points of view. The bearings of general philosophy become more 
definite through its applications, and the meaning of a technical 
doctrine receives illumination when we see it in the light of those 
wider ideas of which it is the logical outcome. 

This large and important task is obviously beyond the limits of 
a short paper. But a few suggestions may indicate something of 
the scope of the problem. 

I. THE SOCIAL ROOTS OF CONTRACT 

One of the most influential of modern saws is Maine's famous 
dictum that the progress of the law has been from status to con
tract. It has generally been understood a.<; stating not only a his
torical generalization but also a judgment of sound policy - that 
a legal system wherein rights and duties are determined by the 
agreement of the parties is preferable to a system wherein they 
are determined by II status." 

This easy assumption, that whatever happens to be the outcome 
of history is necessarily for the best and cannot or ought not to be 
counteracted by any human effort, is typical not only of the histori-

• This article will appear as part or a book on LAW AND TilE SOCIAL ORDER, 

to be published by Harcourt Brace & Co. 
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cal school of jurisprudence since Savigny, but also of the general 
progressive or evolutionary philosophy of Maine's generation and 
largely of our own. Accordingly, pleas that under present con
ditions we need certain limitations on the freedom of contract have 
encountered the objection that we must not go against history and 
thereby revert to barbarism. 

A. Contract in History 

Before considering the validity of the last argument let us 
briefly consider Maine's dictum from the point of view of the 
present state of historical learning. For while the study of the 
past in itself is not sufficient to determine desirable policies for 
today, it is necessary to view reigning ideas in their perspective 
and past careers if we are to separate them from their obsolete 
elements. In any case, objections based on inadequate history 
can be fully met only on the basis of sounder knowledge. 

That Maine's generalization is not a universal and necessary 
law, he himself recognized in his treatment of feudal land tenure.l 

The rights and duties of sovereign and subject, of homage or fealty 
and protecting lordship, were contractual in the early Middle 
Ages, and gradually ceased to be so as they became customary and 
were later replaced by the legislation of the modern national states. 
It is also true, as Dicey, Hedemann, Charmont, Jethro Brown, 
Duguit, and Pound have shown, that the modern state has, in aU 
civilized countries, been steadily increasing the scope of its func
tions, so that men now do things by virtue of their status as 
citizens and taxpayers which formerly they did by voluntary 
agreement. One only needs to mention the fields of charity and 
education to make this obvious. Moreover, in many relations in 
which men are more or less free to enter into contracts, such as 
that between insurer and insured, landlord and tenant, employer 
and employee, shipper and carrier, the terms of the agreement 

1 MAINE, ANeIF.NT LAW (6th cd. 1876) 170, 305. In referrinl: to the feudal 
centuries as " the I:olden days of ' free,' if ' formal,' contract," Pollock and Mait
land assert that in that period " ... the law of contract threatened to swallow 
up all public law ..•. The idea that men can fix their rights and duties by agree
ment is in its early days an unruly, anarchical idea. If there is to be any law at 
all, contract must be taught to know its place." 2 HISTORY OF ENGUSH LAW 
(2d cd. 1898) 2.\.}. 
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are more and more being fixed by law, so that the entering into 
these relations has something analogous to the entering into the 
relation of marriage, trusteeship, or public office. The specific 
rights and duties are not fixed by agreement, though the assump
tion of the relations is more or less voluntary. 

Nevertheless there is enough truth in Maine's observation to 
warrant a more discriminating attitude to it than that of complete 
acceptance or complete rejection. 

Looking at the matter macroscopically rather than microscopi
cally, there can be little doubt that legally binding agreements 
or promises playa smaller part in the earlier history of all known 
peoples. The development of contract is largely an incident of 
commercial and industrial enterprises that involve a greater antici
pation of the future than is necessary in a simpler or more primi
tive economy. In the latter the solidarity of relatively self
sufficient family groups and the fear of departing from accustomed 
ways limit individual initiative as well as the scope and importance 
of what can be achieved by deliberate agreements or bargains. In 
some respects, however, less developed societies resort more than 
we do to contracts or compacts and enforce promises that we no 
longer enforce. Thus they preserve peace not by organized police 
or standing armies, but by agreements like our present treaties 
of peace between nations; and promises to the gods, which are now 
matters of individual conscience, used to be enforced by the com· 
munity as a whole because it feared the undiscriminating effects 
of divine wrath. 

It hm; been assumed since the days of Homer - it is involved 
in Montesquieu's story of the Troglodytes - that savage men 
make no compacts or agreements and do not attach importance to 
promises. This is a doubtful generalization, which modern an
thropology does not confirm. \Ve may, however, agree that while 
commerce in its early as in some of its later stages is connected 
with war and piracy - Cl Who but a fool would have faith in a 
tradesman's ware or his word? "- the main effect of widening 
markets has been in the long run to favor steady industry and re
liance on promises as a basis for individual enterprise otherwise 
impossible. Extensive commerce, involving travel and contact 
with other peoples, leads to the observation of habits ancl ideas 
different from our own, and thus tends to introduce the disinte-

3 
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grating force of rational reflection into the hard crust of traditional 
mores and beliefs. Customary ideas and familiar ways of doing 
things thus lose their pristine fIxity, and a certain amount of free 
individual thought and conduct is thus developed, despite the op
position to all innovations expressed by the conservative landed 
interests. In this state individual bargains or agreements neces
sarily receive increased attention from the law. This is repeatedly 
illustrated in the history of the ancient Jews, Greeks, and Romans 
and of medieval Europe. 

The growth of the Hebrew law of contract in the Mishnah seems 
to have followed the expansion of commerce that came with the 
capture of their fIrst seaport, Jaffa, by Simon Maccab:cus. The 
older Deuteronomic law, that in the Sabbatical year released all 
debtors, naturally discouraged credit transactions at certain times. 
This inconvenience was overcome in the time of King Herod by 
the institution of the prosbul, a contract of record by which loans 
became debts to the court unaffected by the older law.' In gen
eral Talmudic jurisprudence favored contracts, even in cases 
where religious scruples might have led to restrictions.3 It is in
teresting to note that the notion of individual responsibility, a 
point in which religion, commerce, and ideas of contract or cove
nant meet, was first vigorously put forth when the Jews were 
settled in Babylonia, where they engaged extensively in commerce. 
I refer to the prophet Ezekiel. The older view held the family, 
tribe, or nation responsible for the acts of anyone individual, 
whether he was a ruler like Saul or David or an ordinary rapacious 
soldier like Achan! God visits the sins of the fathers upon the 
children to the third and the fourth generation. But the experi
ence of transplantation to a foreign land led Ezekiel to the rejec
tion of the older view that if the fathers eat sour grapes, the 
children's teeth are set on edge. "The righteollsness of the 
righteous shall be upon him, and the wickedness of the wicked 
shall be upon him." r. After this came the further reflection that 

2 See Dr. Greenstone's article on Pros/ml, in TIlE lEWIsn ENCYCJ.OPEDlA; 
I SCHURER, HISTORY OF THE lEWISII PF.OPLE IN TnE TIME OF JESUS CUR 1ST (1898) 
Div. II, 362. 

3 See the tractate BABA METZIA 94a, in which the prevailing opinion allows 

some stipulations as to money matters even contrary to the Torah. 

• 2d Sam. 21, 24, Joshua 7. 
5 Ezek. 18:20. 
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sin is a voluntary act, an affair of the heart, and not something 
that can happen to you by involuntary contact with an object that 
is " unclean" or taboo, or even when with the most worshipful 
intentions in the world you touch a holy object.° The significance 
for the law of contract of this notion of individual responsibility 
for voluntary acts is too obvious to need development. 

The same expansion of the law of free contracts under a pre
dominantly commercial regime can be seen in the history of 
Greece. The HeHenic laws of contract seem to have allowed as 
much freedom of business transactions as any legal system known 
to us. This is particularly clear in Athens after the change, under 
Cleisthenes, from tribal organization and after the rapid expan~ 

sion of commerce that followed in the fifth century D.C. The effect 
of commerce on the Roman law of contract can be seen in the 
change from the old rigid rules of the jus civile to those of the jus 
gentium and prretor's edict. When, as a result of the Crusades 
and other influences, European trade began to expand, the law of 
contract was liberalized by the extensive use of the oath to bind 
verbal agreements 7 - a procedure to which the Church yielded 
support only after some reluctance because of Christ's explicit 
prohibition: "Swear not at all." 

The expansion of the regime of contract since the seventeenth 
century has been intimately related to the modern commercial 
revolution in northern Europe following the.development of trade 
with India and America. The commercial revolution, even before 
the industrial one, served to transform a predominantly fixed, 
Jand economy into a more fluid and enterprising one on the basis 
of money and credit. This situation was largely responsible for 
the decay of the remaining feudal concepts and the reception of 
the more commercial, Italianized Roman law in the period of the 
Renaissance. This movement, as Maitland has shown," went so 
far even in England as to endanger the old common Jaw - a 
danger from which we were" saved" by the vested interests of 
the practitioners who were organized in the Inns of Court. Even 
so, the rapid expansion of the modern law of contract took a di-

o 2d Sam. 6:6-1. 
7 Ct. ESMEIN, I.E SF.RMENT PROMISSOIRf. D.\NS I.E DROIT CANONIQUE (1888) 

I et seq., 37 rt srq. 
8 MAITLAND, ENGLISH LAW AND THE RENAISSANCE (1901). 
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reetion in England not so widely different from that in Holland 
and France, and the work of Coke, Holt, and Mansfield is in many 
respects parallel to that of Grotius, Voet, Domat, Pothier, and the 
other commentators on modern civil or Roman law. 

Maine's observation that the progress of the law is from status 
to contract is, therefore, partly true in certain periods of expand
ing trade. But close on the heels of expansion comes consolidation 
or closer organization; and in the wake of increased freedom of 
contract we find increased regulation, either through the growth of 
custom and standardization or through direct legislation. At no 
times does a community completely abdicate its right to limit and 
regulate the effect of private agreements, a right that it must 
exercise to safeguard what it regards as the interest of all its 
members.D 

These very brief historic observations do not, of course, settle 
the issue. But they are sufficient to override the supposed veto 
of history, and to allow us to consider 011 their specific merits all 
questions as to the regulation of contract. 

The support of Maine's dictum, however, did not come exclu
sively from legal history. It had its roots'in the general individu
alistic philosophy that manifested itself in modern religion, meta
physics, psychology, ethics, economics, and political theory, Let 
us begin with the last. 

B. The Political Theory of Contractualism 

Contractualism in the law, that is, the view that in an ideally 
desirable system of law all obligation would arise only Ollt of the 
will of the individual contracting freely, rests not only on the will 
theory of contract but also on the political doctrine that all re
straint is evil and that the government is best which governs least. 
This in turn is connected with the classical economic optimism that 
there is a sort of preestablished harmony between the good of all 
and the pursuit by each of his own selfish economic gain. These 
politico-economic views involve the Benthamite hedonistic psy
chology, that happiness consists of individual states of pleasures 
and that each individual can best calculate what will please him 
most. Back of this faith of legal individualism is the modern 

u 8 HOLVSWORTIJ, HISTORY Qt' ENGLISH LIIW (1926) 100 ct scq. 
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metaphysical assumption that the atomic or individual mind is 
the supreme reality and the theologic view that sin is an act of 
individual free-will, without which there can be no responsibility. 

The argument that a regime of free contract assures the greatest 
amount of liberty for all is characteristic of the eighteenth century 
philosophy of the Enlightenment and is still essential to the faith 
of Jeffersonian democracy behind our bills of rights. The older 
Calvinistic argument for government rested on the need of re
straining the wickedness of man (due to the corruption of the 
flesh) by rules and magistrates deriving their power from God. 
Against this the deistic and bourgeois Enlightenment developed 
the contrary view, that men are inherently good and that their 
dark deeds have been due to the corruption and superstition 
brought about by tyrants and priests. As we get rid of the latter, 
the original, benevolent nature of man asserts itself and history 
indeed shows a gradual but steady progress in the direction of 
freedom. It was natural for the representatives of the growing 
commercial and industrial interests to view the state, controlled 
as it had been by landed barons and prelates (lords temporal and 
spiritual), as exclusively an instrument of oppression, and neces
sarily evil. But their argument overshot its mark. They forgot 
that not only industry but also the whole life of civilization de
pends on the feeling of security that the protection of the govern
ment or organized community affords. 

The philosophy of freedom or liberty illustrates one of the most 
pervasive and persistent vices of reasoning on practical affairs, to 
wit, the setting-up of premises that are too wide for our purpose 
and indefensible on their own account. 

In the fierce fight against the numerous irrational, tyrannical, 
and oppressive restraints, men jump to the conclusion that the ab
sence of all restraint is a good in itself and indeed the one absolute 
good in the political field. The error of this cult of freedom is of 
the same logical type as that of the tradition which it opposes. 
The latter argues that since our natural impUlses are not free from 
bad consequences, therefore they are absolutely bad and must be 
made powerless by checks and balances or some other device. 
Both sets of arguments jump from the perception of what is evil 
under certain conditions to the affirmation of an untenable abso
lute. Let us consider the situation from this point of view. 

7 
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Since what we want generally seems to us good, freedom, as the 
removal of obstacles to achievement, is a necessary part or con
dition of this good. But mere freedom as absence of restraint, 
without positive power to achieve what we deem good, is empty 
and of no real value. The freedom to make a million dollars is 
not worth a cent to one who is out of work. Nor is the freedom 
to starve, or to work for wages less than the minimum of subsist
ence, one that any rational being can prize - whatever learned 
courts may say to the contrary. 

The tragic fallacy of supposing that mere absence of restraint 
or of other temporary evil can be an absolute good is poignantly 
illustrated when men, chafing at oppressive work or company, 
suppose that mere release will make them forever happy. When 
this release comes we may find ourselves abjectly miserable, not 
knowing what to do with ourselves. We then look for some other 
work that will absorb our attention or other company to fill our in
terests. So all revolutionists complaining against the oppression 
of government must as soon as they are successful- indeed, even 
to attain such success - set up a new government. The new work, 
the new company, or the new government must prove more con
genial or beneficent if we are to escape or mitigate the human in
clination to regret the struggle and the pain that brought about the 
change. 

Does the state always and necessarily seek to oppress the indi
vidual? Doubtless it is true - and those who talk about demo
cratic government or government by law should note the fact 
that all government is by individual men, whether they govern 
as priests in the name of God, as people's commissars in the name 
of the proletariat, or as judges issuing orders in the name of the 
law. And when men are in the position of governors they cannot 
escape seeing the justice on the side of their own special interests 
when these interests conflict with those of the rest of the commu
nity. Thus governments almost always think it necessary to 
keep and to perpetuate their power. But even so, the interest of 
the governors is not always contrary to those of the governed. 
Even a wolf, if we may modify a parable of Santayana's, can, to 
insure a steady supply of sheep, become a careful shepherd of his 
flock. tO The question to what extent the interests of the governors 

10 SANTAYANA, Tm: I.II'E 01' Rt:ASON (r90S) 71. 
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and the governed coincide and to what extent they differ is an 
empirical one. It varies under different conditions. In general, 
it is psychologically false to assert, as anarchistic individualists 
maintain, that government rests exclusively on the force of the 
governors. Governors exercise a certain social function, the func
tion of making decisions. This is in fact felt to be too arduous a 
task by most people; and kingship or authority is thus sometimes 
thrust on a man as it was on Saul looking for his father's asses. 
It is thrust on our newspapers by those who wish an authoritative 
source of decision in matters of taste as to the latest books, plays, 
dress, proper social deportment. 

If the state oppresses some it also serves as a defense to those 
who can control it. Generally speaking, even the most tyrannical 
state has some interest in protecting the mass of its people against 
the ravages of epidemics, against disturbance of the general peace 
or attacks on life by those inclined to violence. But as more and 
more people become interested in the government, its action be
comes more like that of an assembly of ambassadors where each 
tries to get the most for the interests he represents and yet there 
is some intelligence of the fact that the preservation of the common 
interests is the condition of the special ones being maintained. 

In the United States the Jeffersonian democrats fought against 
the power of the government both in the nation and in their states. 
They feared that the merchants and the large landowners of the 
seaboard, who had controlled the older states, would control the 
central ~overnment. To limit the power of government by a 
system of checks and balances was therefore the way to assure 
IiIberty from oppression. So long as the country was sparsely 
settled and our people remained for the most part a nation of in
dependent freeholders, this was a workable theory. It never, how
ever, was carried out consistently. For the temptation to lise the 
government for positive enels, such as education or the safeguard
ing of our commercial interests in the West and on the seas, could 
not be resisted even by Jefferson himself. In the last forty or fifty 
years the representatives of large industry have invoked this 
theory of the bills of rights to limit legislative power to regulate 
industry in the interests not only of the workers but also of the 
future manhood and womanhood of the nation. The same group, 
however, that protests against a child labor law, or against any 
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minimum wage law intended to insure a minimum standard of 
decent living, is constantly urging the government to protect in
dustry by tariffs. Clearly, the theory of laissez Jaire, of complete 
non-interference of the government in business, is not really held 
consistently by those who so frequently invoke it. A government 
so limited in its powers that it could do no harm would be useless, 
since it could do no good. 

To draw a sharp line, as Mill does, between those acts which 
affect one person and no one else and those acts which do affect 
others, is impracticable in modern society. What act of any indi
vidual does not affect others? 

Nor knowest thou what argument 
Thy life to thy neighbor's creed has lent 

A contract, therefore, between two or more individuals cannot 
be said to be generally devoid of all public interest. If it be 
of no interest, why enforce it? For note that in enforcing con
tracts, the government does not merely allow two individuals to do 
what they have found pleasant in their eyes. Enforcement, in fact, 
puts the machinery of the law in the service of one party against 
the other. When that is worthwhile and how that should be done 
are important questions of public policy. Since no government is 
omniscient, some element of discretion in the conduct of affairs 
must be left to the individuals who make a contract. We cannot 
rely entirely on regulations made in advance by the legislature, or 
post factum by judges. In fact, how can the element of discretion 
ever be completely taken away from those who have to transact 
business? nut the notion that in ('nforcing contracts the slate is 
only giving effect to the will of the parties rests upon an utterly 
untenable theory as to what the enforcement of contracts involves. 
Part of the confusion on this point is due to the classical theory 
which views a contract as always ancl entirely an expression of the 
will or of " the meeting of the minds" of those who make it. 

C. Thc Economic Argumcnt Jor Contractualism 

When the political argument is closely pressed, it is found to 
rest on the economic one that a regime in which contracts are 
freely made and generally enforced gives greater scope to indi-

10 



THE BASIS OF CONTRACT 563 

vidual initiative and thus promotes the greatest wealth of a nation. 
Three arguments have been used in defense of this view. 

The first was based on the eighteenth century optimism that as
sumed, 011 religious and metaphysical grounds, a preestablished 
harmony between man's selfish pursuit of gain and the common 
good. 

Thus God and Nature planned the general frame 
And bade self-love and social be the same 

But this was soon seen to be contrary to fact when factory and 
mine owners began to exploit men, women, and children in a way 
that a nation like Great Britain could not tolerate. Factory legis
lation thus followed as a refutation of the optimistic dogma. 

The second argument, the psychologic one of Bentham, rested 
on the assumption that as happiness consists in a maximum of 
pleasure, and that as each man knows best what will please him 
most, a contract in which two parties freely express what they 
prefer is the best way of achieving the greatest good of the great
est number. This argument blandly ignores the fact that though 
men may be legally free to make whatever contract they please, 
they are not actually or economically free. The mere fact of 
litigation, of appeal to the courts for enforcement, proves that the 
parties did not achieve real agreement or that their compact has 
not been found to serve the interest of one of the parties. Men 
in fact do not always know what will turn out to their advantage, 
and some of them have a talent for exploiting the ignorance or the 
dire need of their neighbors to make the latter agree to almost 
anything. 

The psychologic argument has therefore been succeeded by the 
biologic doctrine .of natural selection and the survival of the fat
test. The old Providence that rewarded the virtuous ;'Ind punished 
the wicked became the biologic law according to which the most 
fit survive and those who are not fat perish. On the basis of this 
romantic confusion between biologic and moral categories, Spen
cerian liberals have opposed all intervention by the state to aid 
the weak in the economic struggle. This indifference to the fate 
of those who are economically crushed is extolled as a virtue in 
the Nietzschean motto: Let the weak perish that the strong may 
survive. But the absolute division of men into the strong and the 
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weak collapses before critical reflection. Who are the weak and 
who are the strong? Those who prove weak in a state of anarchic 
competition may become strong in a state of wise regulation and 
protection. 

The clearest and most convincing statement of the case for the 
classical theory of free competition is that of Mr. Justice 
Holmes.ll Let us, he urges, get behind the fact of ownership, and 
look at the processes of production and consumption of goods. 
The men who achieve great private furtunes do not consume very 
much of this social wealth. Their fortunes denote rather power 
to control the flow of goods. And who is better fitted to command 
this process of production and distribution than the man who 
wins it in the competition of the market? The assumption be
hind this is that the man who succeeds in winning a fortune (not, 
it should be noted, the man who receives it by inheritance) has 
succeeded because he has been able to anticipate the largest effec
tive demand for goods and to organize the most economical way 
of producing them. 

One weakness of this argument is that it ignores the frightful 
waste involved in competition. The community as a whole ulti
mately pays the cost, in labor and capital goods (including their 
extensive sales and advertising forces), of all the economic enter
prises that are allowed to compete and fail. Moreover, the great
est profits do not always come with the greatest productivity. 
There are monopoly profits, like the unearned increment of land 
value, that clearly do not arise from productivity of the owners, 
and there are monopoly profits that are swelled by reducing the 
output, so that fishermen, wheat and cotton growers, and other 
producers are often advised to do this. Neither can free compe
tition prevent the paradoxical situation that oUF economic crises 
repeatedly show, namely, an overstocked food market and general 
destitution from inability to buy. The latter is certainly in part 
due to the fact that, under unrestrained competition, wages and 
the return for the labor of the farmer are not sufficient to enable 
the vast majority of the people to buy enough of what they have 
produced. Thus, some of the supposedly greater effIciency of 
private over public business, to the extent that it involves lower 
real wages, is detrimental to the general welfare. The latter de-

11 COLLECTED LEGAL PAPERS (1920) 279 ct srq., 29J el· seq. 
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pends not only on the mass of production, but also on the kind of 
goods produced, on the conditions under which men work, and on 
the ways in which the product is distributed. 

For these reasons it is rare nowadays to find any advocates of a 
regime of free competition except among certain lawyers and 
judges who use it to oppose regulation of the" labor contract" by 
the state. The general consensus among business men has de
manded the organization of our Interstate Commerce Commis
sion and Federal Trade Commission, our state railway and public 
service commissions, our state insurance and industrial commis
sions, and other administrative bodies that limit and regulate 
certain essential business contracts. Also the great captains of 
industry are everywhere trying to eliminate free competition. 
And those who talk about " keeping the government out of busi
ness" are the last to desire that the government shall not help or 
protect, by proper rules, the business in which they are involved. 
The differences that divide men in this respect concern the ques
tions of what interests should be protected aod who should control 
the government. 

D. C01,tractualism and Religion 

The laws of any people, as a rule, receive not only their sanc
tion but also a good deal of their direction from their religion. 
Not only is the tendency to completely separate law from religion 
very modcrn and limited to certain Protestant countries, but also 
it has nevcr bcen perfectly carried out in practice. There are 
many facts to support those who, like the late Justice Brewer, in
sist that our law recognizes ours to be a Christian nation. A 
closer view shows that English and American legal idem; have 
been shaped not only by the Christian tradition but more espe
cially by the effects of the Protestant Reformation. Thc general 
philosophy called individualism was certainly strengthened by 
the religious movement which denied the claims of the historically 
organized hierarchy, which made salvation depend primarily 
upon individual faith, which identified the Church with the body 
of the individual communicants, and which led to setting up indi
vidual conscience as the final authority. For our present purpose 
we must limit ourselves to noting how the category of contract or 
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covenant was broadened by the Reformation, and more especially 
by Calvinism. 

Max Weber has made popular the idea, previously suggested in 
part by Thorold Rogers and others, that modern commerce and 
Protestantism are closely connected in their ascetic ethics, in em
phasizing the virtues of industry and thrift, or saving for the fu
ture.12 Some features of this view have been severely criticized by 
the veteran economic historian Rrentano. 13 But still we may say 
that Calvinism was predominantly the faith of the commercial 
classes, in opposition to the Catholic Church, which, as a great 
international landowner or as ministcring to agricultural popula
tions, upheld the old ordcr of a land economy. This manifested 
itsclf characteristically enough in the question of interest for 
loans of money and in other phases of mcrcantile contracts. 

Leaving aside the conduct of the Popcs as temporal rulers of 
their Italian states, we can say that the general teachings and pol
iey of the Church were undoubtedly directed to the maintenance 
of social order. Commerce largely in the hands of Jews and 
Lombards was viewed as a possible disintegrating force. The 
clearest and most liberal statcment of this attitude is to bc found 
in st. Thomas's tract Dc A 'lJarilia: 

"Trade is rendered lawful when the merchant seeks a moderate gain 
for the maintenance of his household, or for the relief of the indigent; 
and also when the trade is carrird on for the public good, in order that 
the country may be furnishr<l with the necessaries of life, and the gain 
is looked upon not as the ohject, bllt as the wa~es of his labour." H 

Starting with thc popular notion that all wealth is the product 
of labor applied to nature, the Church regarded the demand for 
interest or paymcnt for thc merc lendin~ of moncy as a form of 
avaricc, one of thc mortal sins. Mdancthon and cspecially Cal-

12 I IVI. \V"DER, Ih:I.I(;IONSSOZlflJ.I)(m: (",20) .10-236; TnoROLo ROI:f.RS, Eco

NOMIC INTF.RPRETATlON OF HISTORY (1888) 84 I't srq.; KARl. MARX, DAS KAPITAI. 

(2d cd. 1872) 750; KRITIK DER POLIT. OEKONOll[JE (1859) 128. Similar views had 
heen expre~sed by E. Lc Lavclayc, Dc Tocqul'vi1lc. and Gui7.ot. Sec the article on 

Cllri.llianily and ECOIlOmit;s in PAJ.(:IlAVE, DU'TIONARV of POI.ITlCAL ECONOMY. 

13 L. BRENTANO, DIE ANF;\NGE IlE5 MOIlt:RNF.N KAPITAJ.JSMUS (1916) 142 ct seq. 
H Quoted by 1 Asm.EY, ENGLISH E(,ONOllIlC HISTORY AND TnF.ORV (4th ed. 

1(06) pt. II, 391; ct. ST. TnOMAS, SUMMA TnEOLomCA 2a. laC, Q. 77. art. 
4; SCIIRt:lIIt:R, Dlt: VOJ.KSWIRTSCllAFTI.lCIIEN ANSCIIAUUNGEN DER SCIIOJ.ASTIK 

(191l) 89, 105, 145, 158. 19.1, 200, 230. 
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vin questioned this attitude, and the Protestant theologians, even 
in the Church of England, soon followed them. In In general, the 
old canon law and the Doctors of the Church emphasized custom 
rather than the will or agreement of the parties in determining 
fair price and other incidents of contract. But the newer re
ligious movement has been more subjective, and has left things 
more to individual conscience, without elaborating any definite 
rules that should govern such conscience in the very complicated 
situations of modern economic life. Casuistry, indeed, fell into 
such bad repute that the very word has become a term of oppro
brium. This allowed lawyers serving the interests of their com
mercial clients to formulate the doctrine of complete freedom of 
contract. 

E. Cotrtractttalism anrlllfctapltysical Individualism 

Ever since Plato employed a reaHstic metaphysics to defend 
his social philosophy against the individualistic relativism of the 
Sophists, theories that emphasize the rOle of compact, conven
tions, or agreements have relied upon nominalistic metaphysics, 
that is, upon an emphasis on the particular as an atom or indi
vidual (the two terms are etymologically equivalent) as against 
the abstract universals that serve as integrating relations. The 
atomistic analysis of physical nature that triumphed in the sev
enteenth century suggested the similar analysis of society as con
stituted by separate individuals who are united only by compact 
or convention. 

The prevalent idea that there can be no individual responsibil
ity without free will, though Illost often asserted by modern ideal
istic philosophies, involves this atomistic metaphysics. For if 
the individual will is only a part of the world, il cannol be ab
solutely autonomous but Illllst be subject to influences from the 

,. For Melancthon's views, see I ASJlu;y, np. cil .. wpm note 14. at 457 rt J'q.; 
SCHMOLLF.R. ANSICJlTF.N 120. Calvin's celebrated letter to Occolampadius i5 printed 
in his EPISTllI.A ET RESPONSA (Bcza eel. 1575) 355. and i5 di~cu5SCcI in BOJlM
BAWF.RK, CAPITAr. ANn INTF.RF.ST (Smart tr.) 211, ancl in I A511LF.V, np. cit. 5IIprn 
note 14. at 458-60. Sec Jewell. E:cpoJilion Ilpon tire EpiJflr. 10 tI,t! Thr.lSnlnn;nn.f 
in 2 WORKS (Parker Soc. pub.) 851 rt .Irq. Cj. THOMAS WILSON'S DISC(lURSF. ON 
USURY (Tawney's cd.). For a Itcncral view of the question of u5ury, ~ce BRlssAun, 
A HISTORY OF FRF.NCn PRIVATE LAW (1912) 385-88,390; 8 HOLDSWORTH, op. cit. 
supra note 9. at 100 rt Jl'q. 
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rest of the world. But the sharp distinction between mind and 
nature, inherent in this nominalism, is hostile to the possibility of 
any natural science of man, and this diffIculty has been a moot 
point in continental social philosophy. 

In England nominalism has, since the days of William of 
Occam, Locke, Hume, and Mill, been carried into the field of 
psychology and has tended to resolve the individual mind into 
a number of psychic states more or less closely connected by the 
laws of association of ideas. On this basis, English liberalism 
effected a compromise between the determinism necessary for a 
science of man and the concept of freedom necessary for a practi
cal social program. This viewpoint emphasizes the nominalistic 
analysis as between different individuals and stresses psychologic 
determinism as between different states of the mind. 

Though this compromise, in view of its obvious theoretic dif
ficulties, can hardly be called intellectually respectable, there is 
behind it some sound perception. The human mind or will is 
neither absolutely determined nor absolutely free. As a part of 
the world it is genuinely dependent and determined. But as a 
real and irreducible entity it has, like all other realities, a realm 
of relative independence. When we speak of its being influenced, 
we must recognize that there is an it to be influenced. In daily 
life this shows itself in our craving for the recognition of our 
personality as an actual factor in human relations. 

In the realm of contracts this principle of polarity means that 
the element of will can never be eliminated from the field of law 
or from any other social field. But the law as part of a larger 
world must be regulated and determined by the nature of the 
larger order of which it is a part. 

II. EXCESSES OF CONTRACTUALISM 

As the result of the various forces that have thus supported the 
cult of contractualism there has been developed in all modern Eu
ropean countries (and in those which derive from them) a tend
ency to include within the categories of contract transactions in 
which there is no negotiation, bargain, or genuinely voluntary 
agreement. Let us consider a few typical situations. 

A citizen going to work boards a street car and drops a coin 
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in the conductor's or motorman's box. This, or the buying of a 
ticket, is treated as a contract, and courts and jurists speak of its 
" terms" and of the rights and duties under it. No one claims 
that there is any actual /I meeting of minds" of the passenger and 
the street railway corporation. There is no actual offer or ac
ceptance - certainly no bargaining between the two parties. 
The rights and duties of both are prescribed by law and are the 
same no matter what, if anything, goes on in the passenger's mind, 
or in the corporation's, if it has any mind. Moreover, the liabili
ties of the railway corporation to the passenger are in many cir
cumstances exactly the same even if he does not buy any ticket. 
Obviously, therefore, we have here a situation in which the law 
regulates the relation between different parties and it is pure 
fiction to speak of it as growing out of any agreement of the wills 
of the parties. 

A more serious confusion of fact and fiction occurs when we 
speak of the /I labor contract." There is, in fact, no real bargain
ing between the modern large employer (say the United States 
Steel Corporation) and its individual employees. The working
man has no real power to negotiate or confer with the corporation 
as to the terms under which he will agree to work. He either de
cides to work under the conditions and schedule of wages fixed by 
the employer or else he is out of a job. If he is asked to sign any 
paper he does so generally without any knowledge of what it con
tains and without any real freedom to refuse. For we cannot 
freely change our crafts, and if a man is a weaver or shoe laster, he 
is dependent on the local carpet or shoe factory for his livelihood, 
especially so if he has a family, which is not as mobile as money. 
The greater economic power of the employer exercises a com
pulsion as real in fact as any now recognized by law as duress. 
The extreme form of such duress, the highwayman's pistol, still 
leaves us with the freedom to accept the terms offered or else take 
the consequences. But such choice is surely the very opposite of 
what men value as freedom. 

Clearly, then, the element of consent on the part of the em
ployee may be a minor one in the relation of employment - a re
lation much more aptly and realistically described by the old law 
as that between master and servant. Down to the end of the 
eighteenth century this relation was in fact regulated by the gov-
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ernment. Wages used to be regularly fixed by justices of the 
peace under the authority of parliamentary enactments, and even 
the beer that the master was to serve to the servant with his bread 
had its strength regulated by law. Any demand by workmen for 
higher wages or any accession to such demands on the part of 
masters was a violation of the law. Yet courts now speak as if 
the effort on the part of the state to regulate wages were an un
heard-of interference with the eternal laws of nature. As a mat
ter of fact, it was only after the Civil War that the United States 
Supreme Court invented the doctrine that the" right to contract" 
is property and is thus protected against real government regula
tion by the Fifth and Fourteenth Amendments of our Federal 
Constitution. But so widespread has this idea become that few 
have noticed its radical novelty. 

The spread of contractualistic notions shows itself in the tend
ency to speak of marriage as itself a contract. Now there are, 
usually, solemn promises exchanged when the marriage ceremony 
is performed and there may be agreements as to dowry and other 
property rights. But the specific legal relations of husband and 
wife are by no means determined thereby. These relations are 
entirely fixed by law and the parties to it cannot vary its terms, 
just as they cannot vary the terms of their obligations to any 
children they may bring into the world. If there is no sense in 
speaking of the rights and duties between parents and minor chil
dren as contractual, neither is there in speaking of the relations 
of husband and wife as contractual. The fact that an act is more 
or less voluntary docs not make its legal consequences contractual. 

The extreme of contractuaJistic thought was reached when 
European publicists of the eighteenth century and American 
judges of the nineteenth century spoke of the social compact or 
contract as the basis of society and of all law. 

I do not want to add to the many (in fact, too many) refutations 
of the social-contract theory. The critics of the theory seem to 
me to have ignored the large voluntary element in the formation 
and continuance of government. This is unmistakably manifest 
if we consider the governance of international affairs or the for
mation of many of our own states as well as of ollr national Union. 
Moreover, the tradition of Hebrew history and Greek philosophy 
that bases government and law upon covenant or agreement has 

18 



THE BASIS OF CONTRACT 57 1 

had a salutary influence in challenging all Jaw to justify itself at 
the bar of reason. It is good to ask of any Jaw whether it is such 
as rational beings would adopt if they wanted to establish a soci
ety. Nevertheless, there are obviously insuperable difficulties in 
trying to derive all legal obligations from contract. Children have 
certain obligations to their parents that are not contractual. In
deed, we may well ask, IC Why should we obey laws that our an
cestors and not we agreed to?" \Ve may even go further and 
ask, IC Why should we keep agreements that we made some time 
ago when we were younger and Jess experienced or wise than we 
are now?" If there is any rational answer to either of these 
queries, it must take the form of indicating some social good or 
necessity that is served by our keeping our promises. But if so, 
why may not the same social good f>r necessity be served by mak
ing children obey and at times support their parents, or by making 
those who hold property pay for sewage, education, and other 
communal necessities, even if they do not agree? The merits of 
the issue are not really affected by introducing a fictional contract. 

These attempts to stretch the category of contract err in failing 
to recognize a certain necessary social solidarity, especially that 
of any generation with its ancestors, as not the outcome but the 
very basis of contract itself. Indeed, the vast majority of those 
who formerly held that we were bound by the original contract of 
our ancestors also believed that we could be justly punished be
cause of the ori~inal sin of our ancestors. The analo~y of the 
theologic identity strengthened the legal one. 

III. TUE JUSTIFICATION OF CONTRACT LAW 

A. Tlzc Smlctity of Promises 

Contract law is commonly supposed to enforce promises. Why 
should promises be enforced? 

The simplest answer is that of the intuitionists, namely, that 
promises are sacred pcr sc, that there is something inherently des
picable about not keeping a promise, and that a properly organ
ized society should not tolerate this. This may also be said to be 
the common man's theory. Learned writers ignore this because 
of their interest in showing the evil consequences of allowing 
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promises to be broken. But the intuitionists can well object that 
to judge the goodness of an act by its consequences is an obvious 
evasion by postponing the issue. For when we inquire which 
consequences are good and which are bad, we face the same 
question over again. If the terms" good" and " bad" have any 
meaning, there must be some ultimate character of action that 
makes them so, just as there is some ultimate character or nature 
of objects that makes them blue or beautiful. To say that the 
blueness or beauty of an object depends upon " the observer 1/ 

only means that a complete answer involves an additional factor 
that" the observer" brings into the case. There can be no sense 
at all in speaking of the quality of an object that the observer 
beholds if there is no object or there are no qualities to behold. 

Now there can be no doubt. that common sense does generally 
find something revolting about the breaking of a promise, and 
this, if a fact, must be taken into account by the law, though it may 
be balanced by other factors or considerations. In any case, let 
us not ignore the fact that judges and jurists, like other mortals, 
do frequently express this in the feeling that it would be an out
rage to let one who has broken his promise escape completely. 

It is not a sufficient answer to the foregoing position to show 
that common sense is not consistent, that in many cases we ap
prove the breaking of promises, ,n that the promises which we think 
ought not to be broken depend on the relation in which people 
stand to us, and that all these factors vary from time to time. I 
do not always have the same appetite or aversion for the same 
food, but when I do like or dislike a given dish, that is a fact 
which is not to be read out of existence because something else 
was true on another occasion. If, then, we find ourselves in a 
state of society in which men are, as a matter of fact, repelled 
by the breaking of promises and fC'el that stich practice should be 
discouraged or minimized, that is a primary fact which the law 
must not ignore. 

But while this intuitionist theory contains an element of truth, 
it is clearly inadequate. No legal system does or can attempt to 
enforce all promises. Not even the canon law held all promises to 
-----------------------------------------------------------

10 See PJ,ATO, REPUBLIC I,.33JBj CICF.RO, DE OFflCllS I, C. 10, III, CC. 24-25. 

Thc canon law did not regard all promi~s, even undcr oath, as binding. Sec 
DECRETALES OF GREGORY IX,lib. II, tit. 26, C. 27. 
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be sacred. And when we come to draw a distinction between 
those promises which should be and those which should not be 
enforced, the intuitionist theory, that all promises should be kept, 
gives us no light or guiding principle. 

Similar to the intuitionist theory is the view of Kantians like 
Reinach 17 that the duty to keep one's promise is one without 
which rational society would be impossible. There can be no 
doubt that from an empirical or historical point of view, the abil
ity to rely on the promises of others adds to the confidence neces
sary for social intercourse and enterprise. But as a.n absolute 
proposition this is untenable. The actual world, which assuredly 
is among the possible ones, is not one in which all promises are 
kept, and there are many people - not necessarily diplomats
who prefer a world in which they and others occasionally depart 
from the truth and go back on some promise. It is indeed very 
doubtful whether there are many who would prefer to live in an 
entirely rigid world in which one would be obliged to keep all 
one's promises instead of the present more viable system, in which 
a vaguely fair proportion is sufficient. Many of us indeed would 
shudder at t}>e idea of being bound by every promise, no matter 
how foolish, without any chance of letting increased wisdom undo 
past foolishness. Certainly, some freedom to change one's mind 
is necessary for free intercourse between those who lack omni
science. 

For this reason we cannot accept Dean Pound's theory'· that 
all promises in the course of business should be enforced. He 
seems to mc undoubtedly right in his insistencc that promises con
stitute modern wealth and that their enforcement is thus a neces
sityof maintaining wealth as a basis of civilization. My bank's 
promise to pay the checks drawn to my account not only consti
tutes my wealth but puts it into a morc manageable form than 
that of my personal possession of certain goods or even gold. 
Still, busincss men as a whole do not wish the law to cnforcc every 
promise. Many business transactions, such as those on a stock 
or produce exchange, could not bc carried on unless We could rely 

17 RF.INACTl, TIIF. APRJORISCrtEN GRUNDLAGEN DES OURGERLlCIIEN RECIITES 

(1922) §§ 2-4. Kant himself derives the oblil(ation of contract not from promi~es 

but from the union of free-will to transfer ril(hts. 
18 POUND, INTRODUCTION TO TilE PIIiLOSOPUV OF LAW (1922) 2j6, 276. 
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on a mere verbal agreement or hasty memorandum. But other 
transactions, like those of real estate, are more complicated and 
would become too risky if we were bound by every chance promise 
that escapes us. Negotiations would be checked by such fear. In 
such cases men do not want to be bound until the final stage, when 
some formality like the signing of papers gives one the feeling of 
security, of having taken proper precautions. The issue obviously 
depends upon such factors as the relative simplicity of a given 
transaction, the speed with which it must be concluded, and the 
availability of necessary information. 

At various times it has been claimed that mere promises as such 
received legal force in Hebrew, Greek, early German, and canon 
law. None of these claims can be justified. 

All biblical references to binding promises are either to those 
involving an oath or promise to God or else they assume, as a 
matter of course, some formality such as striking of hands and 
pledge or security.1D Greek covenants, or agreements, had to be in 
writing or to be recorded and were not free from other formali
ties.20 The binding character of promises could not have been ab
solute to a people to whom Odysseus was a hero. 

Though the great authority of Gierke, following Tacitus and 
Grotius, can be cited for the view that the early Germans attached 
great importance to keeping one's word,2t the evidence collected 
by such men as Brunner, Von Amira, Heusler, and Brissaud shows 
that the Germans, like other peoples, held promises binding only 
if some real object passed hands or some formal ceremony took 
place.22 Otherwise, pledge or security was required. 

to Provcrh~ (,:1-5, 17:111,22:2"; Psalms 15:4; Joh 17:.1; S("(" Cot'rlft."t, in 

ENCYCLOPEDIA BIOLlCA; 1 NOWACK, L":lInlll'clI DER Ht:IIRAISCIIF.N ARl"IIAt:LOGlE 

(1894) 341 rt .fCq., .151 rt .fCq. 
20 Sec PLATO, RF.l'unuc I, 555; I'I.ATO, LAWS V, 729E, 874B, XI, 9'7-.8, 92C>-2f; 

PLATO, CRITO 51; ARISTllTl.t:, 1'00.1TICS I, f), ,-11 ; ARISTOTl.F., Rllt:TORIC I, 15, § 2J; 
ARISTOTLE, ETines N. v 2, II.l.n2; TrJlo:m'lIRASTIIS in STIIIIAF.US, Fr.IlRII.I'<:ItJM 

44, C. 22; cl. 2 VINOGRADOFF, HISTORICAl. JURISPRunENCK (1922) C. 9; MITTEIS, 

REICIISRECIIT UND VOLKSRECIIT (1891) 4;9 rl srq.; nEAUCIIKT, lhsTOIRF. DU DROIT 

PRIVE DE LA REPUBLIQUE ATlIENIENNE (1897) 19 "t seq. 
21 TACITUS, GERMANIA C. 24; GROTlUS, Tm: ]URISPRUDENCK OF HOI.T.AND (Lee 

ed. 1926) bk. III, § 52; GIF-RKK, DEUTSCIIK PRIVATRECIIT I, 284, III, 2, n.2, 28.1 i 
GIERKE, SCITUI.D AND HAFTUNG (1910) 168. 

22 Brunner, Der Sc11111d'Vertrag Rcdar/te dlll'r Res/illln/ten lIorbarcn lind Sieht
bare" Form, in I HOLTZENDORFF-KOlII.f.R, ENCYCI.OI'EDlA (7th cd. 1915) 137; 
BRISSAUD, op. cit. supra note 15, § 362, nt 451; 2 POLLOCK AND MAITLAND, op. cit. 
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More substantial is the case for the canon law, which undoubt
edly went further than any other system to enforce bare promises. 
The Council of Carthage in 348 B.C. made all written agreements 
binding and this later led to the action ex nudo pacto before the 
courts of the Church. But the use of the oath was a distinctive 
ceremony and as it was binding in conscience, that is, in one's 
relation to God, it did not always afford relief to the promisee. 
The latter was at times even compelled by the ecclesiastical judge 
to rekase the promisor. Ami through the extension of the power 
of temporal rulers, as well as of bishops, to pass on the validity of 
the promise under oath, the legal effectiveness of the latter was 
whittled away.2' 

B. The Will Theory 0/ Contract 

According to the classical view, the law of contract gives expres
sion to and protects the will of the parties, for the wiII is some
thing inherently worthy of respect. Hence such authorities as 
Savigny, Windsheid, Pothier, Planiol, Pollock, Salmond, and Lang
dell hold that the first essential of a contract is the agreement of 
wills, or the meeting of minds. 

The metaphysical difficulties of this view have often been 
pointed out. Minds or wills are not in themselves existing things 
that we can look at and recognize. We are restricted in our 
earthly experience to the observation of the changes or actions 
of more or less animated bodies in time and space; and disem
bodied minds or wills are beyond the scope and reach of earthly 
Jaw. But while this objection has become familiar, it has not 
been very effectivc. Thc force of thc old idcas, embodied in thc 
traditional language, has not always bcen overcome cven by thosc 
who like Langdell and Salmond profess to recognizc thc factional 
e1ement in the will theory. 

Another line of objection can be found in the incompatibility 
of the classical theory with the consequences that the law attaches 
to an offer. Suppose that I offer to buy certain goods from A at a 

mprn nolr. 2, at ,RS; ESMF.IN, ~TIIDF.S SUR US CONTRATS (,8S.I) 69; 2 HF.IISI.F.R, 

INSTITUT'()NF.N DF.S DF.UTSCIIEN PRlvATREcnT (,885) 225; VON AMIRA, GRlfNDRISS 

Drs GF.RMANISCIIF.N Rr.C"IITS § 70, in .1 PAUL, GRUNDRISS DER GERMANISCIIEN 

Pnn.OI.(lI:Jr. (,1197). 
23 HRISSAUD, op. cit. mpra no Ie 15, § .175. 

23 



576 HARVARD LAW REVIEW 

given price, and, following his refusal, give him a week's time to 
reconsider it. If I change my mind the next day but fail to notify 
him, a contractual obligation will none the less arise if five days 
later he notifies me that he has accepted my terms. Here obvi
ously there is never a moment of time when the two parties are 
actually in agreement or of one mind. Yet no one denies that the 
resulting rights and duties are identical with those caned con
tractual. It does not help the classical theory to say that I am 
under a legal duty to notify A (the offeree) and that if I fail to 
perform this duty in the proper way, the law wiII treat my change 
of mind as a nullity, as if it had never happened. The phrase 
italicized indicates that we are moving in the realm of fiction (or 
better, rights and duties imposed by law) and not in the realm of 
fact. No one denies that the contractual obligation should attach 
in this case; but there is in point of fact no actual agreement or 
meeting of minds. The latter, then, is not always necessary for 
a legal contract. 

The logical inconsistency of the classical theory is not cured if 
we say that the Jaw protects not the will but the expression or 
declaration of the will!' Suppose that in the case mentioned I 
make a solemn declaration of the revocation of my offer, or write 
a letter but fail to communicate it. The law, in refusing to give 
effect to my declared revocation, is not protecting my expressed 
will, but is enforcing a duty on me in the interest of the general 
security of business transactions. 

A more important objection to the theory that every contract 
expresses the consensus or agreed wills of the two parties is the 
fact that most litigation in this field arises precisely because of the 
advent of conditions that the two parties did not foresee when they 

24 References to the enormous literature on the controversy between those who 

hold that there must be a real will or intention to be bound as well a~ a declaration 

of the will, will be found in I WINoscm:lD, PANDEKTEN (8th ed. 1900) § 75; 
I ENNECCERUS. LElIRBUCH OY.5 BURGERJ.lCIIEN RECIITS (191.1) §§ 1.16. 155; 

J STAUDINGER, KOMMENTAR ZUM BURGERLICHEN GESETlBUCII UNO OEM EINZUH

RUNGSGESETZE (1912) 434. See also l\1ANIGK. WIL1.ENSERKLAERUNG UNO WIL

LENSGESCIlAEFT (1907) 27-150; BINDER. WILI.E UND WILI.ENSERKLAERUNG 1M TAT

DESTAND DES RECIITSGESCJIAEFTES. reprinted from (1910) 5. 6 ARCIIIV FUR RECHTS

UNO WIRTSCJIAFTS-pnILOsoPIIIE. In FraDce this was taken up by SALEILLES, 

DE LA DECI.ARATJON DE VOLONTE (1901). for criticisms of which. Sec Lcrebours

Pigconniere in L'OF.UVRE ]URIDIQUE DE RAYMOND SALEILLES (1914) 399 et seq.; 
BONNECASE, SCIENCE DU DROIT ET ROMANTlSME (1928) 229 et seq. 
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entered into the transaction. Litigation usually reveals the absence 
of genuine agreement between the parties ab initio. If both 
parties had foreseen the difficulty, provision would have been 
made for it in the beginning when the contract was drawn up. 
When courts thus proceed to interpret the terms of the contract 
they are generally not merely seeking to discover the actual past 
meanings (though these may sometimes be investigated), but more 
generally they decide the" equities," the rights and obligations of 
the parties, in such circumstances; and these legal relations are 
determined by the courts and the jural system and not by the 
agreed will of the contesting parties. 

Planiol and others have argued that while certain effects of a 
contract may not have been foreseen by the parties, nevertheless 
these are effects following from the original objective and are 
therefore the will of the two contractors.2' But to argue that, be
cause the law fixes certain obligations, you did foresee something 
that in fact you did not see is a confusion which would be too 
ridiculous to criticize were it not so prevalent in juristic discus
sions. The confusion between what exists in fact and what ought 
to be accordil1~ to our theory occurs also in other fields of liability. 
An employer is held liable for the negligence of an agent, .even 
where he Illay have specifically warned the agent against it. For 
instance, a man instructs his servant to exercise his two horses in 
his field, since the animals are too spirited to be taken on the street. 
The serv<lnt takes the horses into the street, where they commit 
some d<lma~e. The 1ll1L"ter is held liable. Now the theory holds 
that the man who caused the damage is liable. Therefore, the 
master, being liable, is declared to be the II cause" of the dam<lge. 
In truth, however, he is the II cause" because he is liable, amI not 
vice versa. So in contracts men arc liable for things that they did 
not actually foresee; and to say that they intended or willed these 
results is a fiction designed to save the will theory. 

The obviolls limitations of the will theory of contract has caused 
a reaction that takes the form of positivism or behaviorism: 
Away with the whole notion of will! - the only realities are 
specific acts to which the law attaches certain consequences, that is, 
if you do something by word of mouth, by writing, or by any other 
act that sonl('one else takes as a promise, then the latter C<ln, 

25 2 PI-ANIOl" TRAIT.: EJ.i:MENTAIRE DE DROIT CIVil, (2d cd. 1912) § 944. 
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under certain conditions, bring an action. In its extreme form, 
this appears in what Dean Pound calls the state of strict law, 
which, like everything called primitive, is always with us. A de
veloped system of law, however, must draw some distinction be
tween voluntary and involuntary acts. Mr. Justice Holmes thinks 
that even a dog discriminates between one who stumbles over him 
and one who kicks him. The whole of the modern law of contract, 
it may be argued, thus docs and should respond to the need of 
greater or finer discrimination in regard to the intentional char
acter of acts. The law of error, duress, and fraud in contract 
would be unintelligible apart from such distinction. 

C. The 171jurious-Relia1lcc Theory 

Though this seems the favorite theory today, it has not as yet 
been adequately formulated, and many of those who subscribe to 
it fall back on the will theory when they come to discuss special 
topics in the law of contract. The essence of the theory, however, 
is clear enough. Contractual liability arises (or should arise) only 
where (I) someone makes a promise explicitly in words or im
plicitly by some act, (2) someone else relies on it, and (3) suffers 
some loss thereby_ 

This theory appeals to the general mora] feeling that not only 
ought promises to be kept, but that anyone innocently injured by 
relying on them is entitled to have his loss " made good" by the 
one who thus caused it. If, as Schopenhauer has maintained, the 
sense of wrong is the ulLimate human source of the law, then to 
base the obligation of the promise on the injury of the one who 
has relied on it, is to appeal to something really fundamental. 

This theory also appeals powerfully to modern legal theorists be
cause it seems to be entirely objective and social. It docs not ask 
the court to examine the intention of the promisor. InstC'ad, the 
court is asked to consider whether what the defendant has said 
or done is such that reasonable people generally do rely on it 
under the circumstances. The resulting loss can be directly 
proved and, to some extent, even measured. In emphasizing the 
element of injury resulting from the breach, the whole question 
of contract is integrated in the larger realm of obligations, and 
this tends to put our issues in the right perspective and to correct 
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the misleading artificial distinctions between breach of contract 
and other civil wrongs or torts. 

Nevertheless, this theory is not entirely consistent with existing 
law, nor does it give an altogether satisfactory account of what 
the law should do. 

Contractual obligation is not coextensive with injurious reliance 
because (I) there are instances of both injury and reliance for 
which there is no contractual obligation, and (2) there are cases 
of such obligation where there is no reliance or injury. 

(I) Clearly, not all cases of injury resulting from reliance on 
the word or act of another are actionable, and the theory before us 
offers no clue as to what distinguishes those which are. There is, 
first, the whole class of instances of defmite financial injury caused 
by reliance on an explicit promise made in social relations, such as 
dinner parties and the like. Suppose I say to A, " If you agree to 
meet my friends and talk to them about your travels in Africa, I 
will hire an appropriate room in a hotel and give a dinner in your 
honor." A agrees but fails to come, or notifies me too late to pre
vent my financial loss. Here the law gives n1e no redress. Cases 
like these arc often said to be properly ruled out on the ground 
that those who make them do not intend to be legally bound. And 
doubtless people generally know enough law to know that they 
cannot collect damages in such cases. But this argument is rather 
circular, since liability docs not generally depend on knowledge or 
ignorance of the law. Men arc held liable in many cases where 
they elo not intend to be bound legally. There arc doubtless good 
reasons why there should be no legal liability for" social" prom
ises; but our theory does not account for them. 

Even clearer arc those cases where someone advertises goods 
for sale or a position to be flllcd, ancl, when I come, tells me that he 
has changed his mind. The fact that I have suffered actual loss 
from relyinl{ on this public stah-ment docs not in this case I{ive me 
a cause of action. The law docs not help everyone who has relied 
on the word or act of another. 

(2) Informal contracts, such as promises under seal, stipulation 
in court, and the like, it is clearly not necessary for the promisee 
to prove reliance and injury. Certain formalities are binding per 
sc. Consider also an ordinary agreement to sell something. Sup
pose that the defendant, who refuses to receive the goods, offers to 
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prove that the vendor did not expect the deal to go through and 
had told others that he did not care whether it did or not. Would 
that be a bar to recovery? Actual reliance, it seems, is not always 
a necessary element in the case. The reliance of the promisee may 
be as" constructive" or fictional as the intention of the promisor. 
Nor does the plaintiff have to prove actual damage through the 
defendant's refusal to live up to his promise and take the goods. 
To be sure, where the law recognizes no loss, only nominal dam
ages are usually awarded. But the fact that the plaintiff receives 
judgment is of practical, as well as of theoretic, importance. 
Clearly, the law favors the carrying-out of promises even in cases 
where there is no actual reliance or actual loss from nonperform
ance. 

(3) Finally, the recovery that the law allows to the injured 
promisee is not determined by what he lost in relying on the prom
ise, but rather by what he would have gained if the promise had 
been kept. There are obviously many cases where the injured 
party is substantially no worse after the breach than if the COll

tract had never been made. He has thus not been in fact injured. 
And yet he may recover heavy damages if he would have gained 
heavily by the performance of the contract. The policy of the 
law, then, is not merely to redress injuries but also to protect 
certain kinds of expectation by making men live up to certain 
promises. 

There can be no question about the soundness of the injurious
reliance theory in accounting for a dominant phase of the law of 
contract, and the foregoing diffIculties may thus seem petty. But 
they do call attention to fundamental obscurities in the very idea 
of " reliance" as well as in the criteria of " injury". The injuri
ous-reliance theory, like others, calls attention to a necessary ele
ment but does not give an adequate account of the whole of the law 
of contract. Its merits become clearer when its claims arc properly 
limited. 

D. The Equivalcnt Thcory 

Popular sentiment generally favors the enforcement of those 
promises which involve some quid pro quo. It is generally con
sidered unfair that after A has ~iven something of valtlc or ren
dered B some service, B should fail to render anything in return. 
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Even if what A did was by way of gift, B owes him gratitude and 
should express it in some appropriate way. And if, in addition, B 
has promised to pay A for the value or services received, the moral 
sense of the community condemns B's failure to do so as even more 
unfair. The demand for justice behind the law is but an elabora
tion of such feelings of what is fair and unfair. 

The equivalent theory of contract has the advantage of being 
supported by this popular sentiment. This sentiment also ex
plains the primacy of real contracts. 

While ;t kgal thcory must not ignore common sense, it must 
also go ocyond it. For common sense, while generally sound at 
its core, is almost always vague and inadequate. Common senti
ment, for instance, demands an equivalent. But what things are 
equivalent? It is easy to answer this in regard to goods or serv
ices that have a standard market value. But how shall we meas
ure things that are dissimilar in nature, or in a market where 
monopolistic or other factors prevent a fair or just price? Modern 
law therefore professes to abandon the effort of more primitive 
systems to enforce material fairness within the contract. The 
parties to the contract must themselves determine what is fair. 
Thereby, however, the law loses a good deal of support in the 
moral sense of the community.2ft 

Though legal historians like Ames are right in insisting that the 
common-law doctrine of consideration did not originate in the 
law's insistcnce on equivalence in every contract, the latter idea 
cannot be eliminated altogether. It colors the prevailing language 
as to consideration, and especiaIly the doctrine that in a bilateral 
contract each promise is consideration for the other. If a bare 
promise is of no legal validity, how can it be of any profit to the 
promisee or of any detriment to the promisor? Clearly, two 
things that are valueless cannot become of value by being ex
chang('r1 for ('ach othcr. The rca I reason for the sanctioning of 

2ft Thl' 0111 doctrine or l"r-.do """T",i.f, which used a plausible st;mllarrl as to 
when a rli'Jlarity or value made a contract unrair, has been abandoned because 
or the j!rowt h or the doctrine that we must let the parties completely determine 
the vahu's involved. This is a Itreat convenience in the process or adjudication, ror 
it rilles Ollt nll snrts or mnt('rial inquiries. Hut it introduces a certain literal 
rigidity inln the law characteristic or that which Dcan Pound calls II the stage or 
the stril"l law." 
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certain exchanges of promises is that thereby certain transactions 
can be legally protected, and when we desire to achieve this result 
we try to construe the transaction as an exchange of promises. 
Consideration is in effect a formality, like an oath, the affixing of 
a seal, or a stipulation in court. 

E. Formalism in Contract 

The recognition of the formal character of consideration may 
help us to appreciate the historical myopia of those who speak of 
seal as "importing" consideration. Promises under seal were 
binding (because of the formality) long before the doctrine of 
consideration was ever heard of. The history of forms and cer~ 

monies in the law of contract offers an illuminating chapter in 
human psychology or anthropology. We are apt to dismiss the 
early Roman ceremonies of mal1cipatio, nexum, and sp01zsio, the 
Anglo-Saxon wed and borll, or the Frankish ceremonies of a,
,amitio, wadiatio, and of the festltca, as peculiar to primitive so
ciety. But reflection shows that our modern practices of shaking 
hands to dose a bargain, signing papers, and protesting a note are, 
like the taking of an oath on assuming office, not only designed to 
make evidence secure, but are in large part also expressions of the 
fundamental human need for formality and ceremony, to make 
sharp distinctions where otherwise lines of demarcation would not 
be so clearly apprehended. 

Ceremonies are the channels that the stream of social life creates 
by its ceaseless flow through the sands of human circumstance. 
Psychologically, they are habits; socially, they are customary 
ways of doing things; and ethically, they have what JeIIinek has 
called the normative power of the actual, that is, they control what 
we do by creating a standard of respectability or a pattern to 
which we feel bound to conform. The daily obedience to the act 
of the government, which is the basis of all political and legal insti
tutions, is thus largely a matter of conformity to established ritual 
or form of behavior. For the most part, we obey the law or the 
policeman as a matter of course, without deliberation. The cus
toms of other people seem to us strange and we try to explain 
them as ceremonies symbolic of things that are familiar or seem 
useful to us. But many of our own customs can appear to an 
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outsider as equally non-rational rituals that we follow from habit. 
We may justify them as the sacred vessels through which we obtain 
the substance of life's goods. But the maintenance of old forms 
may also be an end in itself to all those to whom change from the 
familiar is abhorrent. 

F. Contract and the Distribution of Risks 

Mr. Justice Holmes has suggested that a legal prmnise may be 
viewed as a wager: I assure you of a certain event (which mayor 
may not be within my control) and I pay in case of failure. 

This view has not found much favor. The first objection that 
has been urged against it is that when men make a contract, they 
contemplate its performance rather than its breach. This is hardly 
fatal. Men can and do sometimes deliberately plan to pay dam
ages in certain contingencies rather than carry out their legal 
promises. It might even be said that the law sometimes en
courages that attitude. Thus, up to the period of the Reform Bill, 
English law definitely put obstacles in the way of the lessee of land 
for a term of years who wanted any relief other than damages. On 
the other hand, Mr. Justice Holmes fails to dispose of the objec
tion that the law does in some cases - in civil law countries more 
even than in our equity courts - compel specific performance. 
Moreover, his theory fails to attain its expressed objective, namely, 
to dispose of the view that a contract is a qualified subjection of 
one will to another. For the paying of damages does not now from 
the promisor's willingness, but is the effect of the law's lending its 
machinery to the promisee. 

Nevertheless, when taken in a wider sense in connection with 
Mr. Justice Holmes's general philosophy concerning the risk in all 
human affairs, his theory is illuminating and important. 

All human transactions arc directed to a future that is never free 
from elements of uncertainty. Everyone of our ventures, there
fore, involves the taking of a risk. When I board a train to go 
home I am betting my life that I will get to my destination. Now 
a contract or agreement may be viewed as an agreement for the 
distribution of anticipated gains or losses. If I agree to sell certain 
goods or services I expect that I shall be paid in good United States 
money and that with this money I shall be able to acquire certain 
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other goods. I do not generally take into account the possibility 
that the purchasing power of the American dollar may be radically 
reduced when I receive my pay. That contingency is generally not 
thought of or else deemed too remote, yet certain bondholders do 
think of it and specify payment in gold of a certain standard. Now 
the human power to foresee all the consequences of an agreement 
is limited, even if we suppose that the two parties understand each 
other's meaning to begin with. Disputes or disagreements are 
therefore bound to come up; and the law of contract may thus be 
viewed as an attempt to determine the rights and duties of the two 
parties under circumstances that were not anticipated exactly in 
the same way by the two contracting parties, or at any rate were 
not expressly provided for in an unambiguous way. One can 
therefore say that the court's adjudication supplements the original 
contract as a method of distributing gains and losses. 

From this point of view, we may look upon the law of contract 
as a number of rules according to which courts distribute gains and 
losses according to the equities of such cases; and the pretense that 
the result follows exclusively from the agreement of the two par
ties is fictional. Just as the process of interpreting a statute is 
really a process of subsidiary legislation, so is the interpretation 
of a contract reany a method of supplementing the original agree
ment by such provisions as are necessary to determine the point 
at issue. 

If we view the law of contract as directed to strengthening the 
security of transactions by enabling men to rely more fully on 
promises, we see only one phase of its actual workings. The other 
phase is the determination of the rights of the contracting parties 
as to contingencies that they have not foreseen, and for which they 
have not provided. In this latter respect the law of contract is a 
way of enforcing some kind of distributive justice within the legal 
system. And technical doctrines of contract may thus be viewed 
as a set of rules that will systematize decisions in this field and thus 
give lawyers and their clients some guidance in the problem of 
anticipating future decisions. Thus, for instance, if the question 
arises as to who should suffer a loss caused by the destruction of 
goods in transit, the technical doctrine of when title passes enables 
us to deal with the problem more definitely. In any case, the essen· 
tial problem of the law of contract is the problem of distribution 
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of risks. The other phase, namely, the assurance that what the 
parties have actually agreed on will be fulfilled, is a limiting 
principle. 

IV. CONTRACT AND SOVEREIGNTY 

It was said of Aristotle that whenever he set up a theory he 
began, like an Oriental despot, by killing off all possible rivals. 
And this seems to be the fashion in the peaceful world of scholar
ship. I trust that the foregoing discussion will not appear in that 
light. It has not been my object to refute the various theories dis
cussed but rather to sift the valid from the invalid elements in 
them. Not one of these theories logically covers the whole field of 
contracts. But as they are not mutually exclusive, a more ade
quate account is possible by utilizing the valid elements of all of 
them. 

This task of formulating a comprehensive theory of contract, 
that shall do justice to its many sources and various phases, is one 
that I shall not undertake here. But I wish to emphasize certain 
considerations that supplement the theories discussed so far. 

The cardinal error of the traditional individualistic theories of 
contract is their way of speaking as if the law does nothing but put 
into effect what the contracting parties originally agreed on. The 
best that can be said for this is that it may sometimes be true. 
But even if that were more generally the case, we should still have 
to attach more importance to the factor of enforcement than the 
prevailing theories do. The fact that two people agree to do some
thing not prohibited by the public criminal law and carry out their 
agreement, or fail to do so, does not of itself bring the law of con
tract into being. A large number of important agreements, even 
in business, as in social, political, and religious matters, are left 
to be directly regulated by other agencies, stich as the prevailing 
sense of honor, individual conscience, or the like. It is an error 
then to speak of the law of contract as if it merely allows people to 
do things. The absence of criminal prohibition will do that much. 
The law of contract plays a more positive role in social life, 
and this is seen when the organized force of the state is brought 
into play to compel the loser of a suit to payor to do something. 
Doubtless most people live up to their promises or agreements 
either through force of custom or because it is in the long run more 
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advantageous to do so. But there can be no doubt that the possi
bility of the law's being invoked against us if we fail to do so is an 
actual factor in tbe situation. Even if the transactions that come 
to be litigated are atypical, their judicial determination is still in
fluential in molding the legal custom. For the ruling in a case 
that departs from the mode supports or opposes some direction of 
variation and thus fixes the direction of growth of what becomes 
customary. The fact, then, that in the general run of transactions 
people do not resort to actual litigation, is certainly in part due to 
the fact that they know in a general way what will be the outcome 
of that process. The law of contract, then, through judges, sher
iffs, or marshals puts the sovereign power of the state at the dis
posal of one party to be exercised over the other party. It thus 
grants a limited sovereignty to the former. In ancient times, in
deed, this sovereignty was legally absolute. The creditor acquired 
dominion over the body of the debtor and could dispose of it as he 
pleased. But even now, when imprisonment for debt has been, for 
the most part, abolished, the ability to use the forces of the state to 
collect damages is still a real sovereign power and the one against 
whom it can be exercised is in that respect literally a subject. 

From this point of view the law of contract may be viewed as a 
subsidiary branch of public law, as a body of rules according to 
which the sovereign power of the state will be exercised as between 
the parties to a more or less voluntary transaction. 

The first rules of public law, generally called constitutional law, 
regulate the conduct of the chief state officials by indicating the 
scope of their powers. Within this scope legislatures use their dis
cretion or wisdom to enact certain statutes; and judges, by follow
ing precedents, elaborate certain rules as to when and how the 
power of the state shall be exercised. Among these rules we have 
the laws of partnership, leases, agrccments for services, contracts 
of surety or insurances, and the like. Now, just as the rules of 
constitutional law are general and leave blanks to be filled in by 
the legislature, courts, and administrative officials (whose rules 
and habitual practices arc law to those over whom they have au
thority), so do the rules of contracts allow men to formulate for 
themselves, within the prescribed limits, certain rights and duties 
governing certain transactions between them; and when the parties 
have thus formulated their agreements, the latter become a part of 
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the law of the land, just as much as do treaties between our nation 
and others, compacts between states, contracts between a state or 
division thereof and a private corporation, or the grant of a pen
sion to the widow of a former president. When a state or a mu
nicipality makes a contract with a public service corporation for 
gas or transportation at a given price to the consumer, no one 
doubts that such an agreement is part of the legal order. But so 
are private agreements that the law sanctions. Thus, when a trade 
union makes an agreement with an association of employers, or 
even with a single employer, the result is law not only for those 
" represented" at the signing of the papers but for all those who 
wish to enter the industry at any time that the agreement is in 
force. This is in general true of all more or less permanently 
organized partnerships, companies, corporations, or other groups; 
and enforceable agreements between individuals, no matter on 
how limited a scale, are similarly part of the law by virtue of the 
general rules of state action that apply to them. 

If, then, the law of contract confers sovereignty on one party 
over another (by putting the state's forces at the disposal of the 
former), the question naturally arises: For what purposes and 
under what circllmstances shall that power be conferred? Ad
herents of the classical theory have recognized that legal enforce
ment serves to protect and encourage transactions that require 
credit or reliance on the promises of others. But we also need 
care that the power of the state be not lIsed for unconscionable 
purposes, sllch as helping those who exploit the dire need or weak
nesses of their fellows. Usury laws have recognized that he who 
is under economic necessity is not really free. To put no restric
tions on the freedom to contract would logically lead not to a 
maximum of individual liberty but to contracts of slavery, into 
which, experience shows, men wiII "voluntarily" enter under 
economic pressure - a pressure that is largely conditioned by the 
laws of property. Regulations, therefore, involving some restric
tions on the freedom to contract are as necessary to real liberty 
as traffic restrictions are necessary to assure real freedom in the 
general use of our highways. 

From this point of view, the movement to standardize the forms 
of contract - even to the extent of prohibiting variations or the 
right to " contract out" - is not to be viewed as a reaction to, but 
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rather as the logical outcome of, a regime of real liberty of con· 
tract. It is a utilization of the lessons of experience to strengthen 
those forms which best serve as channels through which the life 
of the community can flow most freely. 

Consider, for instance, the position of the man who has to ship 
his goods. Shall we leave him to bargain with the railroad com
pany? That would certainly not add to the security of business. 
Experience has shown the necessity of the government's standard
izing the transaction in regard to rates and other incidents. Simi
lar considerations hold in regard to life and fire insurance. 

The notion that standardization is necessarily inimical to real 
freedom is a fallacy of the same type as the one that habits are 
necessarily hindrances to the achievements of our desires. There 
is doubtless the real possibility of developing bad social customs, 
as we develop bad individual habits. But in the main, customs and 
habits are necessary ways through which our aims can be realized. 
By standardizing contracts, the law increases that real security 
which is the necessary basis of initiative and the assumption of 
tolerable risks. Naturally, diverse interests are differently af
fected by this process of legal standardization. The interests of 
the railroads, for instance, are not always the same as those of the 
shippers or commuters. But issues as to justice between conflict
ing interests in such relations require consideration of the specific 
factors of the situation. For our present purpose it is sufficient to 
note that the law of contract in thus dealing with public policies 
cannot be independent of general political theory. By what has 
been called the method of judicial empiricism courts sometimes 
pretend that they avoid facing these issues. What really happens, 
however, is that they apply old, uncriticized, or unavowed assump
tions in their interpretation of the "facts." The advantage of 
empiricism and of the lack of clear ideas as to the policy of the law 
is that it sometimes saves the community from the deplorable con
sequences that would follow if courts consistently carried out some 
of their professed theories. But the history of human tribulation 
does not support high expectations from the process of " muddling 
through." 

Contracts are standardized not only by statutory enactments 
such as the New York legislation on life insurance, by orders of 
commissions such as the Interstate Commerce Commission and the 
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like, but also by the process of interpretation that courts apply 
to human transactions and to their formulated agreements. All 
agreements, if they are to hold for any length of time, must be 
constantly revised or supplemented. When disputes arise and 
courts are appealed to, the latter, by the process of interpretation, 
do this work of supplementing the existing agreements, just as 
they generally engage in subsidiary legislation when they interpret 
statutes. When courts follow the same rules of interpretation in 
diverse cases, they are in effect enforcing uniformities of conduct. 

We may thus view the law of contract not only as a branch of 
public law but also as having a function somewhat parallel to that 
of the criminal law. Hoth serve to standardize conduct by penaliz
ing departures from the legal norm. Not only by decrees of 
specific performance or by awards of damages, but also by treating 
certain contracts as void or voidable and thus withholding its sup
port from those who do not conform to its prescribed forms, does 
the law of contract in fact impose penalties. Thus even when 
certain practices like gambling, illicit sex relations, or agreements 
in restraint of trade are not criminal offenses, the law regards 
them with sufficient disfavor to refuse them the protection of its 
enforcing machinery. 

The function of the law of contract in promoting the standardi
zation of transactions is at all times an important one. And the 
more developed and complicated transactions become, the more 
there is need for eliminating as much uncertainty as possible by 
standardization. This is certainly true today. Consider the case 
of a man who wants to publish a book, to buy an insurance policy 
or a letter of credit, to ship his goods or to store them in a ware
house, to lease an apartment, to have gas or electricity or tele
phone service supplied to him, to mortgage his house, or to obtain 
a surety bond - in all these and in many other relations his free
dom to contract is facilitated by standard forms molded by past 
law and custom. Naturally, standardized contracts, like other 
laws, serve the interests of some better than those of others; and 
the question of justice thus raised demands the attention not only 
of legislatures but also of courts that have to interpret these stand
ard forms and of administrative bodies that have to supervise their 
enforcement. In a changing social order these standards or forms 
must grow or become modified; and to make them function more 

37 



590 HARVARD LAW REVIEW 

serviceably it is not sufficient to wait until trouble develops and 
is brought before the courts for adjudication. The need of intelli
gent anticipation that can be effected by initiating inquiries cannot 
be met by our traditional court procedure, and this has compelled 
the joining of administrative with judicial power in the hands of 
bodies like the Interstate Commerce Commission and our various 
state public service commissions. 

A realization of the growth of standard forms suggests the in
troduction of a point of view in the study of contract similar to 
what has been called the institutional approach in the study of 
economics. The classical method in economics starts with a 
theory of free competitioJl ami then seeks to qualify that theory 
by taking note of the hindrances to the free mobility of capital or 
labor in actual conditions. While this is perfectly just as a scien
tific procedure, it postpones an adequate account of actual eco
nomic conditions. Recently economists have begun at the other 
end, that is, with the existing organized social habits involved in 
economic institutions such as our currency, our technical methods 
of increasing production, the system of distributing and marketing 
goods, and the like. From this point of view competition is a real 
and important incident, but its limitations become more clear in 
this context. A similar change of approach in the study of the 
law of contract means beginning not with the bargaining be
tween the two parties, but with the legal form or way of doing 
things, with the established institution within which negotiation is 
possible. 

One of the most suggestive treatments of the nature of contracts 
occurs in the few pages devoted to it in Hauriou's Droit Public.1f 

The French master draws a sharp distinction between contracts 
and institutions. Contracts are voluntary, fixed, and temporary, 
while institutions are socially hereditary, grow, and last longer. 
Yet Hauriou also recognizes that contracts, especially collective 
ones, grow into institutions. The marriage rdation shows the pas
sage from one to the other. Attention to what I have elsewhere 

21 HAURIOU, PRINCIPES DE DROIT PUBLIC A L'USAGE DES ~TUIlIANTS EN LICENCE 

ET EN DOCTORAT ES SCIENCES POLInQUES (1d cd. J916) 196-119. I am also in
debled for stimulaling reflections .along this line to J DEMOGUE, NOTIONS FUNDA

MENTALES DU DROIT PRlvi (I91J) C. 4, and lo his great treatise, TRAIT! DES 

OBLIGATIONS EN GENERAl. (1923), and to Llewellyn, What Price Contract?-An 
Essay in Ptrs~"ivt (193J) 40 YALE L. J. 70 4. 
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called the principle of polarity warns us against making irremedi
able antitheses or antinomies out of necessary distinctions within 
any living situation. Nowhere is this warning more necessary than 
against the absolute separation of freedom of contract from gov
ernment regulation, the former conceived as purely negative and 
the latter as purely arbitrary. In actual life real freedom to do 
anything, in art as in politics, depends upon acceptance of the rules 
of our enterprise. As has been remarked elsewhere, the rules of 
the sonnet do not hamper real poets but rather help weak ones. 
Real or positive freedom depends upon opportunities supplied by 
institutions that involve legal regulation. Our legislative forces 
may be narrowly partisnn nnd the rules may be poor ones. But 
this can be remedied not by the abrogation of all rules but by thc 
institution of bctter ones. 

For this reason the notion that government rests on contract -
a notion that runs through both our Hebrew and Greek heritage, 
and largely conforms to our peculiar Amcrican experience - con
tains a partial truth that should not be utterly disregarded becausc 
of somc poor arguments in its behalf. If we discard the notion 
that all organized society began in a voluntary contract - a propo
sition that few have advanced as n literal truth - we may yet 
recognizc that as men become more enlightened they can treat 
government ns if it were a contractual affair, that is, judge the 
services of governmental rules by the price we pay for them. The 
great men who founded the rationnlistic legnl nnd politicnl tra
dition of the Enlightenment, Althusius, Grotius, Lcibniz, and 
Locke, Illny hnve underestimated the force of tradition, but in 
treating governmental rights and duties under the categories of 
contract, they helped to liberalize and humanize our international 
and our criminnllnw, ns well as thc law of private and commercinl 
transactions. 

There is no inherent renSOll (or rejecting the view that the roots 
of the law of cOlltrnct arc many rather than one. Agreements nnd 
promises arc enforced to cnable people to rely on them as a rule 
and thus make the path of enterprise more secure; but in this con
nection the law must also go beyond the original intention of the 
parties to settle controversies as to the distribution of gains and 
losses that the parties did not anticipate in the same way. Some 
recognition Illust always be given to the will or intention of those 
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who made the contract, but the law must always have regard for 
the general effects of classes of transactions, and it cannot free men 
from the necessity of acting at their peril when they do not know 
the consequences that the law will attach to their acts - and this 
needs to be emphasized in any attempt to formulate a rational 
theory. The law is a going concern and like all social institutions 
is governed by habit. It therefore will continue to enforce prom
ises and agreements, for no better reason than that they have been 
enforced and there is no sufficient countervailing consideration to 
force or justify a break with the established habit that has become 
the basis of social expectancies. Legal and other habits are not 
always deliberately formed to serve a definite purpose. Certain 
forms or ceremonies arise under special circumstances but con
tinue to appeal to us through the principle of economy of effort: 
it is generally easier to use the existing forms than to break with 
them and adopt new ones. Of course old forms may become in
convenient or positive hindrances. They are then whittled away 
by pious fiction or violently changed by revolutionary legislation. 
In general, however, the ancient truth that men are creatures of 
habit will put us on guard against the vain assumption that we can 
get rid of formalism in the law of contract or anywhere else. We 
may flatter ourselves on getting rid of seal or other ancient binding 
ceremony. But we must remember that these forms seemed as 
naturally obligatory to our fathers as the signing of papers or the 
administering of oaths seem to us today. 

In arguing for their indispen5ability we may recognize that not 
all forms are perfectly congenial or responsive to the need of the 
life that pulses through them. And as men become more en
lightened they become more ready to discard, as well as employ, 
diverse instruments or vessels. Wisdom is not attained either by 
blind acceptance or blind rejection. We need a discriminating 
evaluation of what exists and what is possible; and this is some
thing to which we can apply Spinoza's dictum: All things excel
lent are as difficult as they are rare. 

Morris R. Cohen. 
COLLEGE OF TilE CITY OF NEW YORK. 
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CONTRACTS OF ADHESION-SOME THOUGHTS 
A BOUT FHEEDOM OF CONTRACT 

\Vilh Ihc dc"d(ll'nll'nl of a fre(, cnlerprisc ~yslcm hased Oil an 1111-

Iwanl "f division of lah"r, rapilalislir ~odely lIeeded a highly elaslic 
Icg-al illslitntion 10 safcJ.!lIanl Ihe exchallg-t' "f g-oods and servin's fin 
Ihe IIlar!;('!. COlli III 0 II lall' lawY(Ts, respollding- 10 Ihis social lwcd, Irans
fontll'd """lIlraf'l" fr"lIi Ill(' c111II1SI' i"slilllli,," Ihal it \\'as ill Ih(' six· 
1('('lIlh ('('111m), inlo a 1",,1 I1f ahllllsl IIl1lilllilt'd IIsl'fIlII1l'sS alld pliahilily. 
(",,"lract 1I1IIs 11('1';1111(' Ih(' illdisllf'lI"alol(' illslrllnll'1I1 "f Iht' "lIllTprisf'l", 
("lalllillJ.! him 10 J.!O a ",,"1 his afTairs in a raliollal way, I~ali"nal he
havi"r wilhin Ih(' ('Illllt'xt of 0111' cllltllrc is only possihle if a~n'('nwnts 

will he r('spcctcd. It rcqllires that rrasonahle expcctations creatcd hy 
promises n'(,l'il'e the prolt'ctillll of the Iall" (lr else \I'e will slIlTt'r Ih(' fate 
of i\lonlt'S'llIit'll's T'-"J.:"lodylt's, whn pt'fislwrl heeallse 111t,~, dirl nol flll
till Iheir prolllises, This i,lea I'('\'nll'alt's IIlIr wh"le law "f enlllraels, Ihe 
rloctrilles dealin~ wilh thcir form<ltilln, pcrformance, i11l)Jossihilily allll 
dal11aJ.!cs, 

l 'nrlt'r a frcc cntcrprisc systclll ratinllality flf thc law of conlrarls 
has slill anolher a"pert.' To kl'cp pacc with the constant widellill~ of 
Ih,' markel the It-,::al Sl'sh'llI has In plan' al Ihe disposal of till' I11c'll1lH'rs 
of Ihe con1l11111lil\" an ('I'('r ililTeasilig 1Il1ll1h('r "f Iypiral hnsillt'ss trallS
actions and r(,~lIlal(' Ilwir l"l'IIS('(IIH'1lt"l'S, Hilt Ihe law call1lot possihly 
:tnlil'ipalt' III(' Cllllt(,111 IIf all infilli\(' 1lIll11h('r "f alypical Irallsacli"lIs 
illl" \\"hirh l11('nlhlTs "f Iht' ('(lnllllllllily l11ay nc('d 10 ellter. :-;lIciely, 
1III'I"I'foll', has 10 J!"in' IIII' p;II-li('~ fn'''')''"1 IIf (',,"\ra('1 ; I" a'-"""l1l1l1')"I,' 
II ... "1I~illl"S "Ollllllllllill' IIII' ",'ITIII""-I' 11I'("I'"ary I" 1'''"l'h fill' IIII' ,It'lil, 
nail' 11:11111"1' IIf a Ira",at"!i,," h;ls III I ... rl'''"(Tri til tilt' al>slIl"tl' lIIillillllllll. 
FllrlI If" rI1111 rt', Iht' rll,,"s "f tilt' (,111111111111 law o[ (,,,"l rat"! halT III 1'I'l\Iaill 
.III," d;s/'(/s;I;7''''II- to \1,(' Ihl' phra,!' IIf Ihl' Hlllllall,; Ih;11 is, Ihc'ir al'pli
I'alillll has III '!<-p('II') 111\ 1111' illl('lIli'>1I IIf II\(' parties fir 011 th .. i.· lI('!,!lc:l'I I" 
rlllt" IIIIH'rwisl', (I f parti", til a ('111111': ... 1 ha\'(' failed III rr'!,!1I1alt' ils I'llil
SC"IIII'II('('S ill Ihc'ir 0\\"11 way, Ihl'y I\"ill III' ,1I!,pos('d I" halT illll'II,krl II ... 
C,,"q'q 1H'III'l'S ('lIl'isa1!('cI loy 1111' 1'11111111"11 law, I Iky,,"t1 that I he la II" 
I'allllot 1!'" It has tn ,kll'g-alt' Iq.:islali"l1 10 the cOl1tractill~ parli('s, A, 
far as t1wy are ('II II cr 1'11('01 , the lOll\" of rOlltrart has 10 h("nf, Iheir 011'11 

111 a " il11!, 

1. ~tax \V .. h .. r, Nul'/H •• ::;;"I"";,,, .l (2) (;IH'NIIIUSS I'F.!! SIlZ'.-\UJFKO"O~IIK 
(!Ilrl .. d, I'J2~) 41.1 ,', -"'1/, ' 
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CONTRACTS OF ADHESION-SOME THOUGHTS 
A BOUT FHEEDOM OF CONTRACT 
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will he r('spcctcd. It rcqllires that rrasonahle expcctations creatcd hy 
promises n'(,l'il'e the prolt'ctillll of the Iall" (lr else \I'e will slIlTt'r Ih(' fate 
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Thus frccdom of contract docs not c0l11l11clU1 it~clf for moral rea
sons only; it is also an emincntly practical principlc. It is the inevitahlc 
counterpart of a free enterprise system. ,. As a result, our legal I Of(' IIf 
\"Ill1trarts rclll'rls al'fClud spirit IIf incliviclllalism ancl of 'lIi.fs,.:; f"ir.·. 
This is parlklliarly true for the axioms alii I rules c1ealing with th(' fllr
mation ami interpretation of cnntracts, the gl"lI11ineness and reality IIf 
consent. Contract-the language of the cases tells us-is a private a f
fair and not a social institution. Thc judicial spt('IIl, therefore, provicles 
only for their interpretation, hut the courts cannot make contracts for 
the partics.2 There is no contract withnut assent. hut oncc the ohjective 
manifestations of assent are present. their author is houncl. 1\ l'er~(ln 

is supposed to know the contract that he ",akes.~ "A mere offer imp',s('S 
no duty of adion upon the offeree; there is no .. hligation to accept III' 

reject or to take any notice of it ... • J£ an ofTeror docs not hear f TOm the 
offeree ahout the offer, he is free to make inqlliries Of to withdraw his 
offer, hut he cannot regard silence as an an'eptance. Either party is 
supposed to look out (or his own interests and his own protection. ()p

pressive bargains can he avoided hy card III shopping aroum!. Evny
onc has complete freedom £If chnice with regarcl tn his partner in COIl

Irac.I, and the privity-of -contract principle respects Ihe exr1usiv('IH'sS of 
this chnin'." Sinn' a contra!'t is Ill!' r('slIlt of lIlt' fr('(' harJ.:ainillJ.: .. f 
parties who an' hrollght togellwr hy Ihe play of Ihe lI1arl,(,t and wh .. 
lI1eet each other 011 a footillg of social and approxil1lale ('conomic ("111;11-

ity, there is 110 danger that freedom of cnnlract will he a Ihreat to Ih.' 
social order as a whole. Influenced hy Ihis 0plimistic creecl, courts arc 

la. POllncl. f.i/'rr,,' (Of C",,'rnrl (1911'1) IR Y,\I.F. 1..]. 454: \villi~t,,". f;,.u./"", 
II( ('11111 .... el (19ll) Ii CORNF.I.I. 1.. Q. ,1£>5: Hamiltoll. ""'ud",,, II( <':",,'r.,e,. ,I ENnT. 
Soc. Sn. 450. 

2. Urian v. Snalllllll I.il" Ir"nranfl' Com\la'1\" . .Jill 1':1. 144, \(,5 All. 21 (19.'-' I: 
111I1I!'rial Fir!' In~nrall"!' CIIIlIII:lIlY y. COl" COlIlIly. 151 IT. S. 45l (IIN4). 

J. In th~ ah'ellcc 01 Irallel or llIi,r('lIn'~"III"li"/l I,arti," whll hay,' 11111 111I·ir 
contract in writillg and signed it will nnt he heard tf) say that they h;,ve not rca,1 
it or did 1I0t know. IIn,lerstand or ass('nt to its (ontents provi,le,l the ,Iocllln('nt is 
Il'gihle however ~lIlall the print. L'Estrallge v. F. (ira" ...... I.t,1. .. 2 K. I\. ,194 (1'1.14). 
For American cases sec I Wn.I.lsTON, CONTRAI'rS (rev. e,I., \9.1(,) § 9IJA. 

4. Prosser, Dr/(/." ill Acti"g "" CII, Af>/'/inrli"" 1<',' f" .... ,..",el! (19,15) " ll. 0" 
CIII. L. ){f:v .• W, 45. 

5. Coast Fi~h('ri", Cn. v. LiIlCII Tlm,,.,1 C .... 2(,'1 F",1. Rtl (D. ~Ia«. I'I!!); 
Kat,lman v. Sv,h'l1Iall. 251 Mass. 210, 14(, N. E. ,1(,5 (1'll5). Th" ,'v"llIli,,,, "",I 
gradnal rcstriciion of the Ilriyity of c"ntrar! prillripk with 1111' hell' "f ag,·/l .. Y (1111' 

disdnsed prinl'ipal), thirel party heneficiary, aSSi!{III1I1'lIt a,"1 lort ,llIctrilll's ex· 
I,resses ollr awarrnrss of the growing impcrsonalily of the market :111,1 of Ihe s"· 
rial fnnction 01 contracts. We regarel the ul1lli~rI"~ed prinripal IIol"trine nO) I"nl!l'r 
a~ a wholly anolllalol1~ doctrinc which igllorc~ Ihr I,,/\Clamcntal nntinn uf Ihl' 1'''111-

111"" law "that a ,'untncl creates strictly ,'l'n"nal "h'iRatiun~ hrtwl,('" Ihl" r"'" 
Ir:lrtinK 'I:trli('~." Ill'n"l"IIT, A':F.NC·\" (,!.\ "'\. 1'121) 15/\: Anll'<, (!"di."'/".t,·" /',.i" 
ri,."f-lIi,f Ni!/M.t ",," f.i"I'ifilil'.f (1'I()lI) 1/\ YAlE I .. J. 44.1. Thl' "rivily "r rO)'" 
Ir:!l't ,Ioetrinc nn longer rcriel'tly in~,,13h's the I' .... ,h,rer rrUIII ,Iirert li:thility I" 1111" 
ultimate consulller. a~ the fooel amI ,Iangcrou~ in~trlll1ll"nlality ca~cs il1mtrale. 
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('xlrelllrly 11('~ilanl In "rclarc ("(Intraels void as again!'t Jll1l1lie policy "he
('an!'e if II1('rr is IIn(' Ihing whit-h 1110rc Ihan another plllllic policy r('

quin's il is Ihal 11I('U IIf Lull a!.!1' alld ("""1111'1('"1 ullfh'r!'lalldillK ~h;JlI ha\"(' 
IIII' II\tIl"sl lillt'rly of (',,"lradillg, a lid, lhal Ih('il' cllntral'ls whl'II (,lItl'l'l'd 
illlo fr('l'Iy alld voluntarily shall he Iwld sacn',1 and shall he (,II["rn'd hy 
('"urIs IIf .insti("e,"" 

The d(,H'I"pllIcnt (If largc ~cal(' ('IIterpri~e with its l1Ia~s pro"urtion 

and l1Ia~!' distrilll1lioll l1Iade a ncw typr (If contract incvitahle-the sland
ardized l1Iass ("ontr;ICt.' :\ standardized contract, oncc its contenls have 
hc('n forlllulat('d hya husinrss fir1l1, is userl in evrry hargain dealing with 
the sa1l1r product or s('I"vic(', Th(' indi\'i,luality of th(' parties which so 
fn"III('ully gan: colllr til th(' IIld tY)I(' cllntract has disappearcd. The 
stel'l'otYI'('d contract (If tmlay rdll'l'!s thr impersonality of thc l1Iarkct. 
It has rcachcd it s greatcst I'rrf ection ill Ihe <Ii IT crent types (If l'fIlll racts 
uscd on thc \'arious ('xchang('s. ()IIC(, tilt' usrfuilless of th('se contra('ts 
wa!' disco\'en'd and perfected in th(' transportation, insurance, amI hank
ing 1ll1siness, their usc sprrad into allothcr firlds of largr s('ale enterprisc, 
inlo inl('rnational as wcll as nalional trade, and intn lahor relalions, It 
is to he notrd that uniforl1lity of teflllS of conlracts t~'l'i('ally nTIIITing in 
a hll~illc'''s ('lIllTl'ris{' is all illll'''l"lalll fador ill Ih,' ('xad rait-Illalioll of 
risks, I~isks" hich ar(' diffi ... "1 to {'alt-lIlall' rau h(' ('xdllrled allogl'ther, 
l'llfors('rahlt- ('olltillgl'llt"i('s afTecting !,erforl1lallCC, such as slrikes. lire, 
and transporlation dilliclllties can hc takcn carc of.M Thc slanda ... 1 clauscs 
in insllrance I'0licics arc thc 1I10st striking- illllslrations of slIccessflll at
templs Oil the !,art of llI1sinl'ss entcrpris('s to ~elcct and {'flnlrol ri~ks as
SlIl11Cclllnder a ('ontract. Thc insllralll'l' hllSillc~s prohahly descrn's nedit 
abo for h;l\·ill/.: lirst realized th{' filII ill1portance of the so-called "jll
ridical risk". Ihl' dang-er thaI a ('0111'1 or jnry lIIay hI' swaYl'dl.y "irrational 
fa('lors" 10 dl'cide al!aillsl a !'''\\Tdlll defendant. IlIl!eniolls dalls('s have 
hecn the r('slIlt,!' (Ince their pl'acli('al IIlility was prm'en, they were lIIade 
IISC of ill other lincs of hllsiness. It is hiJ!hly prohahle that the desire 
to a\"oirl .imirlical risks has heclI a l11oli\'alillJ::" faetnr in the \\"iril'sprea,1 

(I, !'ir (; . .Ir""1. ~1. Ie in Print inK and Nllnwriral Hq!;~lcrinK C", ,'. Sa!l1p~on, 
J.. H, I" 1"1. 4r.!, -1115 (11175 l. 

i. I',,'·~:o.:n'/. TilE ST.":".:",\'HH7 .. qtfl~ fll· ("IlM"FIH IA .. ('U~T",I\cT~ 1:-.: FNf;I.ISIf 

ANI' {''':O<l I:o< .... n \I. 1,,\\\' 11'I,li) rc'vic'w\'d h,' I.I .. \\'\'II~'II (19.1") 5! liMn'. L. Hn', 
ilK); 1.I,,\\,,'II),n. "'h", /,,.;((' CO"/,,"e/-,·J,, I£,f,"'y ;" I'a,f/,crli," (1'/,lI l -10 YAI.F. 

J.. J. ;04; I,,~,'~, Fh,' .\'/,,,,,1"1"1/;=; ... ,, "f e""/"""'.f (1'Ili) li Y,\I.F: I.. J. .14; IL~ISEM. 
I'A~ Hrf'llT IIFI' :\I,I.r;DlnNF.N (;F.~C'II,'F.rT~nF.llI:O<';J·:o<r;F.N (19.161. ' 

R For a far rt'a,'hillK clall<(' in a ~al(', "nnlrad "'C I 1"lIi, Bro., l~ \0. 1 ... 1. \'. 
\"hilt, So'a Tiln' ... r Tru<l, 1.1,1 .. J :," EnJ!, It 1!"5 (1'/,1/0). II "ff' Ifll" ,df'T "f 
In"f ... r fr"1lI a ,"'rt in Ih,' Arnie Ciff'I,· "I"'" [II" 1I;I\'il(:ll;on on'" ah""1 IW(,II1\', 
fIll(' rI;t.\·~ ... 'iplllatl'd ",hi" rOllt'-;ld i, ~lIhj(·('t tn ,,('II('r~ tllflkillJ.! 11(,(,(,'s!"<1rv ch;,rtcril'1g 

;lrr;""!{'''"'I1I~ f .. r Ih .. (,"l'c,lil;o" ~"cl , .. Icl ,"hjl't'! 10 ,hi"m('''I, ~m; K'N"I. ""t 
~hi"\l",f I .. hr r;lI1C1·IJc.d," ' 

II, 1','1HM'":O<, F~q::O<TlAI.~' OF "'~I'~,\,,( F. LA'" (I'US) l!<l ,./ ,f,..,. 
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usc of warranty c1auscs in thc machinc illllll~try limiting tll(.· Cl)l11mlln law 
remedies of the huyer to hreach of an implil'II warranty of (IUality and 
particularly excluding his right to claim damages. ttl Thc same is true 
for arbitration clauses in international trade. Staml;inli7.cd contracts 
have thus becollle an important means of excluding or controlling thc 
"iI'rational fadllr" in litigati"n. hi this n'spt'l'1 tllt'Y arc a true rdkc
tiun of the spirit of our timc wilh its hostility to irrational factors in the 
jndicial process, and they hclllllg in thc sallie ('ategory as cllllili('ations 
and rcstatemcnts. 

]1\ so far all thc reduction IIf ('ostll flf prtlflm:tion amI IIilltrihutilln 
thUll achievcd is renede!1 in reduce!1 \lrin's, sfI('icty as a whlllc ultimately 
henefits from the usc of standanl (~lIntracls. AIHI there can he no IIOllhl 
that this has heen the casc to a cnnsiderahh' extent. The II~C I)f sialul
anI contracts Ims, hll\vc\,cr, anothcr aspcd whidl has h('Colllc incn'asingly 
important. Standard contracts arc typically n!>cd hy enterprise!> with 
strong bargaining power, The wcal(er party, in need of the goods or 
services, is f rC(llIcnt\y 110t in a position tn shllp around for hetter terms, 
either because thc author of the standard ('I)"lrad has a monopoly Inat
ural or artifidal) or hccause all compctitors usc Ihe same c1allses. Ilis 
contractual intention is but a subjection 1II0l'C IIr Icss voluntary tl) terms 
dictated by the stronger party, terms who!>c consequences arc nften 1IlHkr
stood only in a vague way, if at all. Thlls, stalltlanli7.eel cllntrads arc' 
frequently contracts of adhcsion; thcy arc tl pI'oul/'(' "" Ii 'ai,ul'I'.lI Not 
infrequently thc wcaker party to a prospectivc conlract e\'cll agrcrs in 
aclvanl'e not tn rctract his oITer whilc th(' nfT(,I'('c n'Sl'rvc!! fllr himself the 
pllwcr til accept IIr rcfu!!c ;12 (lr he Sllhlllits Itl terllls IIr changc of lerms 
which will hc Clllllnlltllicatcd to hilll lat('r, To he surl', the lattcr type flf 
c1:lIIses rt'gnlady pfllvillc fnr a pow('r tn disaOinll, I~ hili as a pral'l i .. al 
lIIatter they :II'(~ ;Icllniesl'etl in fJ'(~tIUl'ntl)', tllllS hl'l'''Illill~ part flf the "Ih'
ing law", Lastly, standarclizcll (ontrm'ts ha\'(~ abo hecn IIscel to clllltrol 
and regulate thc distrihution of gumls f rOIll prodllcer all thc way Ilo\\'n 
1o the ultimatc cOllsumer. Thry havc hl't'lIIlIl' one of the III:IIIY dc\'it-es to 
hllilel up and strengthl'n industrial ell1l'irl's, 

AIIII ye't thl' trl'mendous ('I'''llfllllil' il11l'tlrtallC'l' "r 1'1lI1tral'ls ,,( ad· 

III. Fnr an "ITllrl .. f Ihe Icgi~tat\lrc I .. 1, .... " ... 1 Ih,' in"''''·,l, .. f Ih.· 1111\'('" .. f 
agricultural nmrhinrry ~('(' NnRTII J)AlWl'A I.,,\\'~ (1"1 1/) f. l.111. l'IIn'lril('.1 in 
l'ahmiuk ,'. AI1i~ Chalmers MfR. Cn., 57 N, D. 1!1t), Uti N, \Y. r.3R (IIIZRI-

II. Thr wnrtl "('nnlra!"t nl adlll'~iilll" Im~ 1"'I"n inlr",t"C'l"t inln Ihe II'I~:,I ""(';1h. 
nlary I>y I'alt('r~"n, Tllf' /Jf'/i1'f'rJ,' "/ n f.i/f' '".llf/',,"(( ""/if)' (1919) .1.1 II All". L. 
Ihv. 19ft, 222. 

12. Cole, McIntyre. Nornect ("n. \" Hollaway, 141 '1'1'1111, 679, 214 S. W, 1!l7 
(1919) discussed by Corbin in (1920) 29 Y A I.F. T.. J. 441. 

13. SCI' the 51:I11II:11'd form 01 an apl,lkatinn fllr a life in,uranc(' "olky. rrprillll'ti 
in rATn;R~IIN, CA~"S ANI' OTlIF.R MATF.RIAI,~ fl'1 TIlt; 1.,\\,' nt' I:O<H'RA:-;n; (lfJ.ll) 
R19; Robin~oll v. U. s. nenc"olent Society, I.1l :\1 it'll. 1o'J5 (lfJlI,l). 
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hl'silln is hard I)' J'('Ocrle!l in Ihe g-n'al I('xt~ on conlracls 01' in Ihe J{('

stah'nwnt. As a mattcl' of fad, Ihc \('rlll "rontract (If adhesion" nr a 
:-illlila I' sylllhlll has not ev('n f onllll gel1('ral n'rll~nit inll ill IIlIr legal \'11-

cahlllary. This will not,do allY harm if wc relllain fnllx a\varc that the 
Ilse of the word "contract" rlnrs nol '-"lI1l11il \IS In an indisrriminale ex
tension o( IIII' onlillary ("(lIllra('1 I'\1les 10 all conlral'ls, Jlul appan'"lly 
till' I'I'alb:atilln of Ihe "r('pgning anlinllmil's in thc slruI'lu\'(' of IInr sysl('111 
of ('onlrarls i~ 1110 painflll an ('xpl'l'i('nrt· til 1.(' pel'lllill('" 10 ris(' III Ihe filII 
11'\'('1 of 11111' t'CIIIscinll!'nrss. l.'onse'llll'nll~', rOllrls ha\'(' lIIade gn'at <'f
(oris III proll'l'l Ihe weaker ('lInlral'ling parly an" slill k('l'p "IIII' "'('IIII'n
lary rllks" of Ihl' law of ('''nlra\'ls illla.-1. ,\s a rl'sllll, "III' ... ,nll1lon law 
of slallclanlizl'd ('olllral'ls is hi!.:hly ronlra,liclnry :nul cnnfllsing. and tilt' 
Jlolt'lIlialilies inh('I'('nl ill 1111' Cllllllll'" law sysl('111 for clJping wilh con
trads II( allhesioll havc nllt h('I'1I flllly /11:\'('101'("1. Thl' law O( iIlSllrall('(' 
!'Iml racls furnislws ('xn'lIl'nl illustraliolls, Ilanllil"aI'Pl',1 hy Ihe axiom 
thai ('onl'ls I'an Ollly inlerl'l"('l hnt ('annol make ('lIntrads (or Ihe parties, 
('IIItI'I~ had III I'd)' hmvil)' 1111 their prerogalive of inlerpretatilln In prlliect 
a policy hollier, To h(' sllre lIIany cOllrts have shllwn a l'ell1arkahle skill 
in r('adling "just" decisions hy l'IIIIslrning amhil!llOlIS dallses against 
their anlhor e\'('n ill ('ast's where Ilwre was nil all1hi;,!llily, Still, this rOlll,,1 
ahllllt IIIclhod has its tiisa,lvanla;,!('s as Ihe slory of the trealml'nl Ilf war
ranlies in lif(, insnralH'e ('onlra('ls slril,inJ,!ly ,It'II"lIIstrales, t 'ourls, whl'il 
prol('cling an inno('('111 p"li('~' hol,kr a~ain~1 Ihe har~hlless (If Ih(~ rlnl'lrilll',' 
<lid not 1'Iale rI('ariy Ihat as a mal\('r "f puhlir policy all i1ls1lralll'e 1'''111-

pally 1':1IInlll ;t\'lli,lliahility nlt'rdy IlI'rallsl' of tIl(' f:lIsily of a slall'lItl'lIt 
whirh has h(,(,11 lall('l1(''' "warrallly", Tlwy fdl Ihat fr('ed"l11 "f I"Olltr:I('1 
PIT\'('1IIl'" Ihelll frolll saying so, 111~ll'ad they di!'~ui~('" as "inlerpreta
li"n" t1ll'ir efTorls to dl:l1lg(' ,,'aITallli('s il1lo !'l'llI'('S('lIlatio1ls," 1:111 Ihis 
lI1alH'~hih ~oll1liol1 1(,I11I'I('d ill~l1r:l11l'(' ""I11I':1l1i('s III II'y Ihe 1ISdl1hu'ss of 
f'\\"ar":lIllit's" aJ,!aill :lIul a~ai,1. ,:'1 

~o('i('ly had IllIIs In par a hil!h pritT i1l terms of 11I1(~erlainly for the 
Iuxlln' of an apparent hnmll~encily ill the law nf contrarts, Finall\', the 
1('l!isl~tllre hall to slep ill, In many jllrisllicliolls "'al"':IlIlies ha\'e' he('n 
1'111 1111 tl1(' ,~allll' fool ill/.! \\'ilh rr'llI'('s('lIlali"n.s; in fin' insllrant'(', Ir-/.!isla
Ii"" has ('\'('11 1'I'I'~l'rih .. r1 Ih,' ('onlt'"I" "r Ih .. ~Ia"dard 1'"licy, ;-\0 ~ll('h 

1I('I'd has aris('n \\'ilh rq,:al'llio ('I ,nlral'ls for r('illsllr:IIIl'l', 111'I't' parties of 
e'l1lal skill :11111 har~ailling power are rll'alill~ wilh :Inother, 

J.I. ('/. ~1""I,,v \', AII1t'rir:1Il ',ifr '"~, (":,, III U, S, ,1.15 (111ft"); Ehn'l1zwrig 
anrl Kl'~~lcr, .1Ii,f/'r/,"r,rrlll(lli",',r (lIId FIll,fl' """'r(l/l/)' ill Ilrr II/illois III,furrr",'e C"dl' 
(19.tl) 9 U, !IF CIII, I.. RF.\', l09, ZICI ,'I ,fl.". 

15, 011 tht' ~hllft(,"IIIiI1R~ of thl' "inll'fl'fl'latinl1" ,Icvil'c whit-h n""II< in " 
('nn~t;lIlt ~If\ll!ck hcll\'(,1.'11 .lr:lf\.<III"n of 'lan,l:lnliZI',1 ('''"tr3d~ an,1 \'''111'1., ~l'C 
1.I\'\\'('''YI1, n"ok I~('\'il.'w (l'I.1!I) ;;l I J,\H\', I.. Ih:\', iO.!, ill.l, 
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Although the rpisutlc or wnrmntic!l, hl'l'nIlS(~ IIf Ihe illt("'V('ntitlll IIf 
legislation, hclongs largely tl) thc past, another well known cllntrll\'('rsy 
still lacks a satisfactory solution, Courts have h('en IInahle to a~rec as 
to who shall hear the risk of "loss without insurancc" l'ausc(1 hy an 111'
reasonahle delay Oil the part of im insurance company ii, issuin~ a p"lil'Y 
of insurance for which application has hccll made,llI I Il.'re again the pious 
myth that the law of CIIntracts ill of onc c1l1th has stllod in the path of 
progress, The CUllrts, hcrallse of their n'Iialll'e lin and prr'K'l'lIpatilln 
with "illterprl.'tatitln", were lacking cxpcril'I1I'c ill handling this situation, 

Most courts have (cit rather strongly that a rl'l'OVery in rontr:tl't is 
out of the question. According to a "thoroughly cstahlished principle of 
the law o( contracts, within the fiehl ()( whidl insurance largely lies", an 
appliration for insurance is a hare ofTer anll thercfore impose!! nil liahility 
uJlon the insllranrl' \'omp:my until it is an'('ph'«I, Nllr (lilt's it "alTonl a 
hasis fur :lIIy linhility hy l'('a511n of Ilday in an'l'pling it IIr tIll' wanl flf 
care in (Icaling with it". A decision "f Ilw ('t1IlIll'l'li\'ut Suprl'ml' COllrl 
has sUlllmed up the argulllents against an implic.I contract in the 1II0st 
persuasive [orm: 

It is of CO\lr~e Irlle Ihal failllre tf) :lrl 111.011 il may, ill ~lIch a I.'a~e a~ Ihi~. 

calise 1055 to the al)I)licallt or to those 10 he nallled hellclidarics ill thc 1l"Iit-r, 
:lRain~t whit-h he eXIK'cll'.1 to secure 1)rt>lcelinn, Thai ~itll:llilll1 i~ I1l1t. hn\\,· 
I'ver, 1K'l'u1iar III Ihe ill~IIr:lI1l'1' law; fllr I'lI:lIIII,I., ....... lIIay IImk.· an "fT"r t .. lillY 
K",,,15 which Iw III'l'ds at a {"l'rlain I)rit"', havillK ft':!SIIII til ..... i.·v.· th., I.ri ... • will 
:ldvallct', and lIIay illcllr ItlS~ Ihrough Ihl' failnrt· IIf th,' III1C til wh"l11 it is ",a.le 
to act Ullon the nlTl'r within a rt'astlllahle lime." 

To [orlify the argument we arc tohl thaI an implicd promise for future 
adion would he nnsuppnrted hy cnnsidl'ration. .. Nfl Ic~al hl'nclit 11111\'('11 
fmlll thl' applicant ttl il hy rl'ason "f thl' ofT('r, anrl any (I('trilllt'lll which 
Ihe lIpl'lit'anl slIlTt'rs is nlll III1l' whidt was ... ",II'llIl'lalt,.1 hy Ih,' It'nlls "f 
the o'Tl'r or its an'cptanre". This is all the 111111"1' trul', ('olll'ls asslll'(' liS, 

~incc the applicanl dtle~ nnt agree nnt ttl sl't'k insllrance elsewhere allli 
is at liherty to withdraw his offer any lime hd tire acreptanl'e,IH 

The argument that a recovery in cflntrac\ w,,"1" he "rontrary to the 
well seith'" prinripll's of contract law" has intllll'lIl't'.1 ahntlst the whole 
flf legal literaturc,ll' particularly sinre al'l'li('atitlns typirally ('tlnlain a 
provision to the efT ect that the company shall incl\r 1It1 liahility ulltler the 
application until it has hcen approvc(1 hy tht' hflme "Oire aliI I a f nrmal 

Iii. Prosser, sIIJtrn IInle 4, 
17, SWl'ntu~ky v, Prudential Ins, Cn" I1Ii Cllnll, S21i. 5.1-1 (19.1.11. 
IR, 'd, at 5,14, 
19. Only a few deris;olls have s\K'l1l'tI IInl a clllllractual or '1IIas;,clllllraclllal 

liabilily, for inslanel', Columbian Nat. Life III~. ell. v. J.l'mnttllls, % Okla, llll 
(1923), 
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policy issllell aIHI Ilrliv{'fcd,2ft l\esilks, W(' are informcd, the :lssul1lption 

of :In implicl\ promise to act promptly "ignores actuality", "If a CIIlITt 

should hold that a contract to (l<'citle cxp('ditiollsly (111 the proposal did 

exist, it is hrlievcd that, .within a short tilllC, all insllrance companies do

ing hllsiness in that jurisdiction would incorporatr in thrir applications 

stiplllations expressly negativing any sllch prlllllise."21 

,\nll yct, although 1l10~t ('flllrts suhsrrihe to this doctrinc, the 

majorily slill allows n'('on'ry h)' Ihl' hack dOllr, ~o to speak. Thl'Y re
ganl rCf()\,('\'Y t'x (olllra((" as illlpossihl(', hut al the same timc allow re

rccovery t'.r ddidll. The failure of an insurance company to take prompt 

action-acconling to these !\('(:isions-amollnts to the hre:lch of a grn

cra\ dllty towanls thc puhlic to ad without undue (Ielay on applications 

for :H'('('pla"'" risl\~,22 Thc ('ollrls an' sun' thaI th!' polil'Y IIf insmallfe 
c:1I111111 II(' In'all'd Iikl' an)' otlll'r fflnlra!"l. Th(' slal(', Ity granling a fran

chise 10 the insllranc!' cOlllpany, hy r('glliating aull sllpen·ising its husi
nrss, rccoJ.!ni1.cs thc J.!f('at social ill1]>ort:II1(,(' of insurance hllsiness; it is, 
therefore, in the pllitlic inlerest that applications for acceptahle risks 

shall 110t hc lind Illy (1('layed, Thlls Ihe collrts pay merely lip service to 

the dOJ.!ll1a that the cOll1mon law (If contracts governs insurance contracts, 

"'ith the hell' of the law of torts thcy nllllify those parts of the law of 

cllntra!"ls whifh in Ihe plI"lic inl('rest are f('J.!arded as inapplirahk. J)is
J.!lIist'd as InrI law Ih(' fOllrls rt'fflgni1.('d a liahilily for 0"1''' ;11 UII,/rll

hl'lI"/I Ih1ls maki1lJ.! nt'w law wilh n'J.!ard 10 Ihl' formation of ill~lIraIH"(, 

clint ral'l s. This approach cllahll's thcllI tll disregard the c1all~c ill the 

applicatilln hy I11cans of which the rompall)' attellIpted til avoid liahility 

prior til the dcJi\'('ry of Ihc polir),. No wonder that this linc of reason
ill/.: ha~ hc('n ~harply rriliciz('d nol Ollly fflr it~ in(,(lIIsisl('lIry~3 hnl abo 
for 1I1l.ll'fmillillJ.! kJ.!al (Trlaillly alld II\(' stahilil\' of Ihe illsllrall("e hIlSill(,ss. 
To iml'os(' "1'011 an illsllralll'l' ("011 Ipa 11,1" , "('("allsl' il ads mHkr Cra/H·his(' 
from Ih(' slall', a dilly 10 art promptly 011 all appliratioll 

lO. Pro~~('r, -"'I'm 11011' 4, al 40, 41. For an all;lly~i~ (If Ihl' funcli"n o( thl' 
dau~e allll IIH' dl"rls "f ,,,uris 10 prlltl','1 Ilw inlerl"~t~ nf Ihl' applicanl hy manip
ulaling Ihl' ,Ylllhlli "drliYl'ry," ~I'(' Pattl'rs"n .. flll'''" 11"1(' 11. al 21 R. 2ll. 2ll. 

21. Fllllk. -rlr,' /111/.1' of "" /".W,.o· /" Art /',."",1'11." ,"I "'I'I'/;,.II/;"".f (1')l7) 
75 l1. III' 1' .•. I. I~E\. lU7, 214. 

2l.. 1/,,0;1' v. flallker" Lifl' Ass'n. IW I"wa 1'1, I,N N. \\'. IORi (1'11,l); for 
furlh ... ,as,'s, I'r"'~l'r, ,"'I'm "ole 4, al 41 d ,rr'l. 

l,!. Savagl' Y. Prudenlial Lifl' In,. Cn., 154 ~Ii~,. Rl}, III Sn. 4R7 (l'Il9). 
"Tn hnlrl Ihal Ihl'rl' is 110 conlracl, nor h'r!'a('h o( a conlr<lcl, in (<lilinl! In insnrc Ihi~ 
applicanl, nr In notify hilll Ih<lt he was n"t insur,"1, and thl'n In hnl,1 thai a InrI 
ari,es, i~ to h"I,1 thai therl' was ("fl'ah,,1 a I,'gal duly, al1l1 10 this WI' (':Inn,,1 sllh
"ril,..... 1.1. ;,1 4R". Thl' situalio" is u"likl' thai ill Ihl' l'arlv hi~l"rv "f ...,nlracl 
law whnc cnnlr:lrtual liahility was deHlot",d wilh the help 'of the aclion nil thl' 
(asl'. I" Ihe in<lIrance c<l'e, cnnlr<lcl allrl torI allalys<'5 reprl's<'nt «(llIniClinR" 
idf'olflf:!i(·c;. 
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wonl,1 he til 11111.'11 :t field of Ic~,,1 liahility Ih,' lilllils IIf whit-h \\"l' ,'a 111111 I "11-

1'I1Inl)"~~' :IIul whit-h woul,1 gn far III iulffuln('(' "hails in till' ,'nlire hll,illl'ss of 
il1~ur:llI!'r, ill''''I'II, wOllld "hulls I 11l"'I's<arily n'arh ,,"I illio Ih,~ li,'loi "f IIlh,'r 
~llI.'dally ('hartl'rc,1 ntr\lllraliml~ U .... II!'l'illl! " .. I ,li"il11ilar n't:.lillll~ In Ihe \I"h
lie, as hallks, _lIlilily "o"'\I;l1Ii,'s, allil Ih,' lih. I '"hlil' ';1111'1"1,,1 lilitH' n,,,,,il<'s 
that stability of the insllrancc hllsilless whi .. h i~ "en'ssary In ~lIanl Ih .. ~n'al 

hody of pcrsn,lS who I'nler il1to rrlalions ",ilh il fur their ""'n I.rutrrlillll anrl 
that of thuse ,11'\11,,,,1"111 "POll thrill, Ihall il ,Io,'s that (Trlain illlli";,III"I, sh,,"I,1 
hr savrcl Ihe IIIs~ whirh llIay f\'s,,1t Ill' a,1\II'I""I"'" to 1"lahli,I,,',1 Iq!al pl"ill"i
Illes," 

This lilll'-"\, fI[ arglll"I'IIls hrilll!S ""I 1'I,'arl," IIII' 1>:1,i,' i~'III' lI'ilh 
which III(' ('""rls ill the in""ranIT ras,'s an' l',,"[ro"ll'd, II is: call the 
unity of the law of contracts he mainlaill,',1 ill 1111' fan' of Ihe illCl"l'asillg 

lise of cont racts of a,lhesion? The fl·w comts which allow n'CO\Try ill 

contract atHI Ill{' many which allow ITl'IIvny in tori fed lllllre III' less 

dearly that insurance contracts arc l'ontrads "f a,\lwsion, and try III pro

tect the wmk,'r contracting' part)' againsl Ill\' harshlH'ss of Ih!' I'IlIllIll"1l law 

alld againsl whal Ihl'Y think art' ahlls,'s flf fn, .. d""1 ,,[ r""lral'l, 'I'll<' """rls 
denying recovery, on the other hand, dillg 10 1111' helid that all appli,'a

tion for insurance is not ditTerent from an~' olhn otTer, allIllhey arc con

villcelllhat l'ITorts 10 IllIil,\ "I' hy trial anel nror a e1l1al syslellt of ronl rarl 

law tIlllst incvitahly IInderminc Ihl' secmil y f IIl1cl ion of alt law, parI ic\l

lady sinn: romts arc ill ell'lipp,'e1 10 lit-rid,' "la'tl1l'r anel 10 whal I':,denl 

an insllranre ,ron I rart has rompllisory [,'allin's, 

Tn he sure, the task of Imilding lip a I1mlt iplt- ~yslem of l'"nt 1'011'1 law 

is eminently (liOiclllt, particularly SillCC cllmts are nol rOllllllissiolls 

which arc ahle to examine careflllly the ramificalions of the prohkm in
volvel\. and ran sec IInly the narrllw aSl'l'rt o[ the tllial !,rohklll which 
,'!lnIl'S 111' ["I' litigation, Eqllally diffinllt i~ Ihl' joh ,,[ d"\I'nllil1ing 
whether anrl to what l'xtent a ('!ll1lrar\. ["I' illslalll'" Ihat o[ illsnrallCl', is 
a contrarl o[ a,lhcsiol1. Still, the pn'dirallll'lIt III whirh an applil'al1l for 

insurance is ('XI'"SI"\ hy all I1nl'l';)s!lllallk dl'lay ill handlin/.! his a\,\,liral ion 
is ,ksl'I'\'illg o[ lilliI'{' serions 1'1 tllsir\nali"n Ihall 1111' assl'!'li,," tltat ill rase 
of I1llrt'asollahle (lela), IllI' applirant call wilh(lraw his olIn alld apply 
elsewhere, The dcnial of liahility may \Try well I'nl a premium 1111 in

effiriency, .It is suhmitted that in this r(,spcct the altilude of the l'Ourts 

whirh a\low til(' applirant to f'('('over as i r he were insllreel is mllre n'al

isti<-. provid('" the risk \~'a5 acceplahle allrl the insurance clIllIpany, il1 
dealing with the applil'ation, deviated [rolll its slandard pattern of he

havior, on which the applicant clIlIlll reasonahly rc'ly,2', There has h('Cn 

24, Swelllll~h v, Pnu!t-lIli<l1 III~, Cn., lIlt COlin, Slli, ~Jl (I(J,H). 
25, Ulllil 1I0\~ ,\t:cisiolls al1o",illlt rrl'Ii\"'I"~' ill Inrt ha\'r hC1'1l r<llhcr lax ill 

requiring c\'idcll(,c Ih<ll Ihe delay ill hall,lIing Ihe applic;!tinll ha~ callse,1 "I"" wilh-
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IIfI ('vi,kllr,~ that the iIlSllr:tIlf(' husiJl('sS has h('('11 uJlahk to alljust its('1f 

to thl' m'w law create,1 hy thl' ,ll'risiolls allowillJ.:' rel'llvcr)'. This is not 

surprisilll! sinn' ,II'viatiolls from till' slallllarri pr:wtil'(' ill h:lIlfllillJ.:' ap

pliraliolls whil'h rl'sIIlt ill "loss wiilHlIII illsllrall(,('" an' tlw ,·xl"·l'lioll.2t1 

'1'111' id('a ill1plicit· ill the' ('asl's whirh allow 1'1'('lIvl'ry S(TII1S very fruit

fill indc·('fl. In Ilt-alillJ.:' wilh slallllanli7.(·,1 l'IIntrads nlllrts havl' to de

tc'l'lllill(' what Ilw \\"'011", .. rOlltr:lI'lillJ.:' parly ('1111111 1'·J.:'itilllaldy ('xl'l'l't hy 

wa), of sC'l'vin's a('conlinJ.:' to 1111' ('nlc'rl'ris('J"s "callillJ.:'''. mill to what ex

tellt the' strolll!('r parly ,Iisappointl'd f('asonahle ex!,eelations !lascd on 
till' IYl'i"al lifl' silllalioll.27 It ('all ha ... lh· I ... "'".i",·le-ri Ihal tl ...... ·SlIltilll: 
lasl, "r ... ·wrili.,J,!. if 1I1·'Tssary. IIII' l'II"It'lIls of a 1'''lIlrad "r arllll'sill" is 
forl'iJ,!1I to Ih(' flllldioll of e0I\1I11011 law ('ollrls; thl' jurll!('-llllllll' law in 

the lit'lrl of ,'ollstructivc ('olJlliliolls is allll'ly proving- the opposite and 

rc~fules the ('olltClltion that a l'IlI1trael illlplil',1 in fad ,Ioes lIot !IilTer from 

all cxpn'ss 1'111111'011'1 ('xcl'l'l Ihal 1111' illll'lIlillll of Ihl' parly is .. irl'1I1I1Slall· 

tiall)' 1' .... \'('11.2~ 

Thl' lask of adjllsl illg- ill ('aeh il1lli\'idllal l':IS(, Ihl' 1'111111111111 law flf 

l'Imlrads 10 I'olllral'ls of arlhl'sioll has III hI' fan',1 s'lllan'ly a 111 I 1101 ill· 

!Iin·I'II),. This is J1ossihl(~ 0111)' if ('ourls hl'\'OII1C fully aware of their ('1110-

li,,"al allilllde wilh rc~anl to frccdom of cflntraci. Hl'r(' IiI'S Ihe main 

"hsladl' 10 prug-f('55. parlirlllarl), sim'(' fourls hav(' all IIlIf\('rslandahlc 

1<'11111'111'), 10 ;I\'oid this l'rllrial iSS\l(' hy wa)' of ralionalizalions. They 

pre·fn 10 I'lIm'illec Ih('l\1sl'I\'I'S ami thl' l'on1l1111nily Ihal Il'l!al ('('rlailll~' 011111 

"SIIIIIIII I'rillcipks" of (,lIl1tracl law shll"lrl 1101 h(' sanilirnl III diclall's of 

jllslin' or so('ial d('sirahilily. ~\Idl .Iisnlssiolls an' hardly prolitah"'. 

'1'" h.· sure. "('ase law 011111 Ihe f('('lillg' of jllslice arc (Trlainly IIl1t 

SylJ"IIYIll"II~" ;211 il is jllst to oh('y laws flf which olle clol's 11f11 apprll\·(~. 

0111 ill~lIr;tl1n·." Fur a ,1("('i~i"l1 ill~islillJ! tll:,. the' plaintiff .·:tn rf""U\"t'r .. "I~· if hr 
ha,I n'a"'11 10 ",.fi,·,·.· (hal" IH,I;"y wo"I,I I ... i"1II',I I .. hilll ;"''' if I ... w.·, ........ ·..1"'1,·" 
I" hi, ,1;I",a/.:,· fr"l11 ,,"'lI'lIrill/! "Ih"r ill'"r:II11·.·. s,',' \Vallan' v. 1\"'lr"I~,lilan l.if<· 
In ... ('n .• ll.! Wi •. .1·11 •. 1·111 N. \\". 4.1:; (1".1.11 . 

.!". Th,· I'r"flirt' "f ;1111('.Ialinl: imllran ... · hy nsinl: I.ft·lIIillll1 ....... ·i"I' i, " slt'l' 
in Ih,· .. h!hl ,Iin· ... i"" hilI haully I!"'" I:or "",,,,,!h. '1'1 ... a .... li,·a"l. if h,' i, I'''''' 
"..-",,1 al all :rl~ai"<1 (I,.· ri'k .. f ",.J:r~'. i, ""I.,' I" " .. ·,· .. ·.1 if I ... I .. " p"i,1 II,,· 111·,1 I'"" 
l11illlll ill 11111. Ilr i, n,,1 "rnlt'd",1 1,,1' illst;",\'(· il he' has ,,"ly Ill;"'" a ,I"w" "ar
" ... ,,1 "" Ihl' fi .. st l.rClllillll1. as i11l1strale,I h~' ~wrlllU,ky v. Prurlrnlial Ins. Co., 116 
Cnnn. 52". (·il,·,1 ."'I'm II .. It' 17. \Vh ... tht'r all" tn whal r"lrllt lIlt' aPI'Iil'anl is prn
Ic':h',1 fll'pcn,ls 'furlhcr "" thr 1~·IIl·. "f the' pft'l11illlll rrl'ril.t ,,,,.,1. F"r a dr,ai"linll 
of Iht' "ari,,"< Iypes "I l.rt'lIIilllll n'I"('i"l, ,,,(,,I allfl Iht'ir shnrlt·"l11inl:s. ,,',' Cnl11l11t'nl 
( 19.1:;) 44 Y AI.E I.. J. 1l.?.1. . 

Z7. I.It'wrlh·n. Hr"i,· ... (If'.1'I) 50! "AI"'. I.. Hr.,'. itlO. al 711-1. I.kwdll"l' ralls 
ollr allt'lIli,," I'; Ihr case law In' "ral 1'''"lra''ls tIl il1slll'(' whirh i",I"(',I sh;,ws Iht' 
ing('l11lity "I C"lIIl11nn law enllrts ill lIIakinl,! .. "nlrad. I"r the ,,;Irti," "n II,,' ha,i. "I 
Iht' Iypir-al lift' situation. S('('. fnr instan' .... :\('\lIa I"s. Cn. "I Ilarlf" ... I. (:""11. ,'. 
Lit-kin/! \·;,II,·y ~Iillilll:' Co. (C. l'. A. I.th. l'Il7) II} Fed.(lfl) 177; I'ATTF.RSON, 
.ml'r" lint .. 'I al 5'1 IT. 1.-1. IT. 

2R. Prfls~,·r. ,'''I'ro II"le 4. al 4'1. 
Z9. ~r. Cohen. p(lSi/;t';SlI/ IIlIIi /1", /.i",i/ .• ,,/ Idrol; .• ", ill /" .. 1.071'. PH'l(·F.wr:-lr.5 

OF Tilt: SI:nll INTF.RNATIOSAI. C(lSI;R.:~5 (W 1'1I11.n5"I'IIl' (1927) 41.9. olin. 
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Hut it is equally true that the rules of the C0l111110n law arc Aexihle enollgh 
to enahle courts to listen to their sense of justice and to the sense of justice 
of the coml11unity. Just as fn'edolll of ("f)ntrart giv('s illllividiml I'Ontrarl
ing partie!; all tilt' nee(lrd leeway for shaping tht~ law of l'ontract arronl
ing to their needs, t11e elasticity of the C(ll11l11on law, with rule and cOllnter
rule constantly competing, makes it possihle for courts to follow the 
dictates of "social desirability", Whatever ol1e may think ahollt the 
possibility or separating the "law that is" from the "law that ollght to he", 
this much is certain: In the development (If the COI11l11on law the ideal 
tends constantly to hecome the practice. And in this process the ideal of 
n'rlainly has constantly to he weighrd against tllr soria I (ksirahility of 
d13nge, and very often legal certainty has to he sacrificed to progress. 
Thc inconsistencies ami contradictions within thc legal system resllit ing 
f rolll the unevrl1 growth of the law allli f rOIll conflicting ideologies afe 
inevitahle.lI41 

It is not ev('n profitahle to spend "the rnng)" of COl1l1sl'\, the l11ont'y "f 
dirnts an (I the time atlll analysis of jllllg-('s"~1 ill discl1ssing- thr pnlhlt,ltls 
pn'st'ntl'd hy l'fllltrads flf aclht'siol1 in t!'rlllS .. f c'stahlislll'ci kg-alpril"'iplc'" 
and to proclail11 that rect/very is "contrary to tllr well scttlrclprinl'iplcs of 
contract law". This approach tries to create the impression that the 
rules concerning the formation or contrarts arc a c10srd amI harl11onill\ls 
sylltelll. Hut this is hanlly the cast'. Thr dorlrinr of clll1sidrfation. for 
in!;t:lI1ce, more than any other doctrine. is ill a constant process of t'\'olu
lioll, filII of l'CIl1tra!lictiollS at1!1 i\lnlllsislt'llci('s.:\~ It has rrspoltd('e! to 
tht' "did in frt,t'clolll of contract. as th(' 1''"1.1' .... ("01'11 tlll'ofY .. f \"I.ttsie!n
atio\l illustmtt's. It l'an also he used to proted a tTl'clitur ag:1inst the 
ri!;k of economic tluress of his dehtor (F(I(/l'rs 11. /l rrr) .ll:l I )i;ll11rtrically 
opposed social policirs have thlls heen !IdClHlcd in the name of consicler
ation. Fllrthcrtnnrr, thc harshncss of thr rill!' of 1'I/tI,."r 7'. nrtlJ.~' whil'h 

.10. Slill, ill a lill1(" .. llransili .. n likr ,,"rs will'''' Ihr .1;"h"IIII11'· l'l'lweell 1~.litiral 
frectloln and (",,·onnlllk il1~('ctJrity hclollJ.!.!I' tn t1l(' C-xlH..·ri(·uct· or '("\.(Ory,lay life ;H1I1 
where the wi(IC'I,rl'acl Il'clin~ 01 ('(" .. nol11ic insl'rmity IhreatC'lls l'Vl'n polilical Ircc
clom the psychot,,~ical lIrR(' 10 rely lin Ihe law I .. r cl'rtainly is I,arlinllarl)" pOWl'r
III\. For a penetratin~ I,sychological an"lysis 01 Ihl' el11oti"nal clill'I11I11" 01 m'Ktcrn 
lI1an. sec FROMM, E~(""rF. FROM FRF.F.llOM (1942) . 

.11. Douglas. Fifllritllu Lilll.i/if)' lI11d Adlllilli.,'rtJ/i"" ,,' INd'. I (192'» .1R 
YAI.F. I.. J. 5R4. 594 . 

• 12, C .. rhin. Nrrr,,' IJrt'r/"p"'r"f,f ill II,r 1.111(" ." ("""/ .... eI.! (19.1i) 50 I I """. J.. 
RF.v, 449, 45.1 r/ .!rl/ . 

.1.1. J.. R 9 ApI" C" •. ('()S (I!!84); Sharp. l'r(lllli.<.", .. .I" I.ill/.ili/.\'. /I (1'140) 7 
U. OF CI1 l. J.. RF.v. 250, 2S3. Thus inlerl'rctl'cl 111<' rllk in r",,£or,! ,'. l/ar is n .. 1 as 
roncrflt"ali~tic a~ its critic~ l'onlencl. 

,14. 4 Joh,,~. R4 (N. Y. IR(9). It i~ cliffiell" 10 hdieYr that Ih(' l'flort. on Ih" 
l'"rt "f ~"me remrls (r·II .• C"mforl \". McCorkle, 14'1 Mise. 82(,. 2r.R N. Y. Sup1', 
192 (19.1l) I In rcconrile §§ 45 ami !j() 01 Ihe R .. slal('l1wl1t hy limiting thl' al.plica
tinn of I'ro",i~~ory e~h'I'I)('1 to charitahle ~lth~lTil'li"n~ ami I'rotni~cs tn make ~i!t, 
(non-commercial cases) will be s"cces~flll in Ihe Inng rlln. 
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seel11s to support the theory of the rnurts which deny liahility in cOlltract, 
is l11iti~a\('d fIr a COllllter rule which is collstantly gainillg in strength 
alHI has fOllnd l'xpressioll in Serlilln !IO of the l{eslat('l1lf'nl. F\,l'n thl' 
men' risk "r rdiann' has I>('('n ITganlfod slInil'il'nt l"Imsickrali,,",:'c, a d,w, 

trine which COllIes in handy her(' 10 olTset the arglllll(,lIt that tlwaPl'licallt 

could have withdrawl1 his application and applied for illsnr;ulI:e else, 

where. It is \ rile that acc('ptall("(~ of the application call hardly h(~ in

ferred frolll silence for an unreasonahle length of time since the stan!lanl 

clause in the application expressly warns the applicant that the cOlllpany 
shall illcur no liahility IInder the application IIntil it has heen apprm'Cd anti 
a forlllal p"li!".\' has "('('ll issllI'd and cr.-lintTcl. 1:111 is this dalls(' slIf, 
ficiently IIIH'Clui\'ocal to negatin' lI0t ollly all al'ceptalll"l' hy silence hilt 

also all illlplied collateral prCJIllise (as it is technically rallecl) to take 

prolllpt actioll Cllt all appliration for an arc!'pla"l!' risk ?all I\lore sniolls is 

the ar~III11(,lIt that the assllll1ption of an ill1plied prolllise til act prolllptly 

is 1I11r1'alistic hecallse illsllrann' ccolllpallies, "nce su"jcctccl to sUl'h all im
plied promisc', wOllld imllll'dialc'I.,· llI'galin' il hy I'xpn'ss slipllialion in 
Ihe polic·y. I :111 is Ihis ar~lIolI'lIl nol 1"'J!~inl: IIII' '1lc'sli,,") TIlt' .... lIl'ial 
pro"klll is nol wlll'tlH'r illsllrallce companies wOllld insert slIrh a dalls!' 
but whelher they cfluld do so with imp"llily, 

ThllS, terllllical cloctrines of the law of CfJntrar\s cannot possihly pro· 

vi.I(' tlu: {"1I1rls with the right allswers. Tlw}' fllllvince flllly those ("IIul'\-': 

which arc already cotlvince", For instance, which cllllsideratiol\ dllc
trim' the ,,"urt is J:!"IIillg to chollse as thl' \"lIrn'd IIlle depclIfls IIpOIl its at
tilllll,' wilh Iq:a ... 1 t" f""c'dll'lI "f 1"II('lla.... :\11 till' 1f'I"Ilflil"ai dol"llillC''1 
resort!'d III hy 11t(' C'lIlIrts ill Ih!' iIlSllr;tIl\'(' ('as('s .knrin~ liahility an' i •• 

the last allalysi~ 11I1t rationali7.atiolls of thl' court's emotiollal dcsire to 
Jlresen'e f ree" "1\1 of contract. E veil I he ('ases which hold the illsllrance 
CCIIl1pall)' lia"le ill lort pay trilmte to Ihe dO~111a : otherwise it wOllld have 
hl'l'l1 IIIlI1lT('SS;try ('flllstalltl), III c'll1phasizl' Ihat lite plailltifT is nflt sl'ek, 
inK 1"ITO\'('r~' ill Cllllt ract. TIll' f I"('('dolll II f I"flllt rad dogllla is I he r('al 
hero or villaill ill the drama IIf the insllram'(' ('ases, hilt it prcf ('rs to re
main in the safety of the hackgrollnd if pflssihle, leaving the adllal fight
ing to consideration and to the host of lither satellites-all of which 
is Vl'r)' "fll'n ('lInfllSiotl 10 Ihc all,lil'lI\'(' which vagllcly sellses Ihe 1\11-

realil.\· of Ihe al1110spherc. 

35. Fllr a n,li('.-tinn an,\ discuss;nn of allthorilies s('e Notl', 1',.,. "'i.uon' Ol>/iqrl' 
lilll',f Ilaud "" 1'",<1 /I'·"fir/.f or Oil,,.,. "'"r", O/t/i!/tl/ill/u (19,19) 7 1I. OF CIII." 1.. 
Ih:v. Il4, 1.1.1 rI .f'·'I. 

Jr.. The risk IIf r('lian("e fllrnish~s Ihe IIe(',le,1 cnnsi,leralion. The sill1~tin" is 
in a way 1101' re,'crse 10 Ihal prl'senterl loy Lns ,\"gel .. s Traction Co. \'. \Vilsh;rl', 
1.15 C~1. ('54, (,7 Pac \0&; (l90l) alld silllilar cases """isaged hy ~ 45 nl 110 .. HI':
ST.~TnlF.)/T or CO:-lTRM"TS. 
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Still. the tort C:l!;CS are a constant though inllirect challl'l1ge to Ihe 

claims of the freedom of contract dogllla. They k(~cp alive the question 

whether or 1I0t the "received ideas"~7 on f rccdnm of contract which r or1l1 
the harkgrollnd of Ilw il1!mrance cas('s ITllITS('1I1 a (,lIltllral lag. 

TIll' ill.livid!1alism of 11111' rnll's of 1'111111':..-1 la\\', Clf ",hkh fre'l''''"11 of 
contract is the most powerful s)'mhlll, is r10sdy li(',lup wilh the l'lhit's of 

free cnterpri!;c capitalism and Ihe ilkals of just icc of a mohile slIril'ly 

II f small cntcrpriscrs, individual lIIerchants and indcpcllIlcnt rra f tSlIlcn. 

This society believed that individual allll cooperative action lert ul1rc
strained in family, rhurch and market woul,1 1I0t lessclI the fn·,,<l1I11I ami 
IliJ,!lIity of mall hilt ",ould sn'llrc 1111' higlwst pllssih!!' s,wial .insl; ... ·. It 
was tinlll.Y ... '11\';" ... ·" IIf a lIalnl':II Ia\\' : ...... "oIilll: III ",h; .. h II ... i"oI;";oI",,1 
l;t'rvi"J,! his ""'II illtnt'st was alsll s"r\'i!!J,! till' illl"l"1'st IIf IIII' t·IIIIl!!III1l;ly. 
I'rnlits ('an h(~ I'arllell (lilly hy snpplying t'''lls11l11ahle fllnllllll,lities. Free-, 

IllIIn of COIIlPl'litioll will prr\'('11t I'rntils frlllll rising' II nci 111.\" TIll' play 

of the lIIar""t if Il'ft 10 ilsdf nUlst Ilwrdlll"l' maxillli7.1' u('t salisfadill"s. 

Justice within this framework has a \'ery dcfinik nll'anillg. It Inl'allS 
frerdom of propcrty alld of contracl, of profil mal,inJ,! amI flf Ira"I'."" 
Frn'dolllllf l'IlIItral'l Ihlls re('l'iv,'s ils 1I11'I'ai .ill~tifi,·atillll. Th,' "",,·,Ia"i
liZI'd harlllony" "f a social systl'lII hasl'd "n f",·,'dolll "f t'ntl'l'l'ri~,,' alld 
perfect cOlllpctitioll SCI'S to it that the "private autonoll1Y" of c()lllrading' 
parties will he keJlt within hOllnds a11l1 will work ollt to the hencflt of the 
whole, 

\Vith the dcdinl' of the free cnlerpris(' ~ystclII ,llIc to the il1nate Irend 
of cOl11pl'lilive capilalism towanls nHlI1opoly. til(' I11canil1~ of c"lllra'" has 
d1:l1l~1't1 radically, So .. i,'1 y. whl'n gralll ill!.! f 1'l'l'dllm "f ('0'111 rae\. oIo,'s 1101 
guarantce that all 1111'I11her5 of tlw t'onllllllllity will he ahle' III Illa1.,' liS" of 
it til the sallll' ('xtl'lll. nil the l:ontrary. Ih" la\\'. hy p!'oln·tillJ,! IIII' 11111''111:11 

distrihution IIf property, dill'S nothing til prc\'cnt freedom "f l'fI1llract 
frol11 hecoming a one-sidell privilcJ,!e. Soricty. hy prodail11illg" frceolo11l 
of cllntract. guarantces that it will not intl'rfnc with the I'xl'rrisl' of 
powcr h)' contract. Frccdo111 of nmlrart ('nahll's cntcrp1'i~l'rs to kgi~lale 

hy conlract an,l. what is even 11l0rc important, to legislale in a sl1hslanlially 
authoritarian manner without I1sing' Ihl' al'l'l'arallt'c of al1lhorit:llian 
forms. Standard rIIntracts in particular could thus hl'col11c cfT('cli\'c in
struments in thc hands of powerful industrial and cOl11mcl'l'ial 0\'1'1"101'115 
enahling thclIl to impose a new f cudal onkr of thcir own making llpOll 
a vast host of vassals.3P This spcctaclc is all the morc fascinalin!.! sincc 
not lIlore than a hundred ycars ago contract idl'ology had hl'cn Sllt'CCSS-

.17. POU11It, Til(' NI'w l',."doli.rlll (19.10) 1(0 A. n. A. J. 55,1. :;5~ . 

.111. Sec ",unih,,", e,,,,,/,,.'i'i,,,,, 2 El':n't·. S(~·. S'I. i41. 142 . 

. 19. Sec Noll', "",,,,.,,,Ii'.v" ill !:.rdll,{;;',· S"lr.r .'1,1'1'11(.\' Ayr .... "'rlll.r (1".11) .11 
Cm.uMRIA LAW Hf.v. 8.10 rl srq. 
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fllily liSt'" to "r('ak dllwlI tIll' last Vl'sliJ!('s IIf a I'alriarrhal and III'nl'V

olent felldal order in tlie til'ld IIf lIIash' .. anel Sl'''vallt (f'ril's/ky 'iI. Fow
lrr), Thlls the r('lurn had, f Will 1'11111 ract 10 slat liS which wc ('xpcril'l1('r 
IIIda,' was gl'l'ally f;lI'ililall'" Ity IIIe' fad Ihal Ih('ln'lid ill f"",'dll11l or ,'oil, 
Irart Ita~ 1'I'11Iailll'd of'" or IIIl' limH'sl axi"11Is ill 1111' ",hlllt' fahri,' of 1111' 
sorial philosophy of 0111; ('1111111'1', 

Thc I'IIlc playl'd lIy flJlllra,'t ill I he r1estl'llcl illn (If th(' illslit IItional 

framework IIf capitalistic soci('ty is cOllstanll)' ohscure(llo 11ll' lawyrr hy 

the still 1lI'I'vailing' philosllphy of law whidl neglects to trcat rOlltract as 
II\(' mosl imporlallt SOIllTl' IIf la\\'. ,,\("("offlillg III com'('nliollal thl'ory rllll
Iral'l i~ "lth' a ('IIII""lIil'l,1 1;,1",1 fill' a 11111111 ... 1' "f ""I"'rali,,,' fads" \\,hi .. h 
11;" ... 1111' ""II~"IIIII'lH'I'S i""'"I"',III~·lh .. 1';lIlil"~ if IIH'la", SII "rolailts.,n III 
this In'I"'I'1 IIII' ~n'al philllslll'h .... s IIf ltall1l'al law Ihllllghl 'Illill' diI1'l'1'
('lilly; slll'i('Iy, ill I'l'IIdailllillf,!; fn'('dlllll of ('olltrart,-'; ... ronlillg' to Ih('ir 

lI'achillg has ,11'1l'J~al('" 10 illlli"idllal riti1.('lIs a pi,"'" of sO"('I'I'if,!;lIly 

whi("h ('lIallles Ih('m 10 parlieil'all' ,'ollslallily ill 1111' law lIIakillg- 1'1'I1('('ss. 

Frl'l'dom of cllntract nll'ans that the slate has 1lt/1II01l0poly ill Ihe IT('alion 
of la\\'. TIll' (,('IIS1'1I1 IIf ('I,"1raclillg l'al'li('s tT('all's la\\' ;lIsII, TIll' law
lIIa"ill).! I'rr"'l's~ is ,,,"I'I'IIll'ali/I"1. .\s a It'~,,II, la\\' is 11111 allll ... lt-r i11lp"s,'" 
Ity IIII' siall' fr"111 a II",' I , "1'"11 ils t"i!izl'lIs; il is ralhel' all IIrdl'r .... 1'0111''' 
{rlllll Iteillw. This was a realistic illsig-ht.-" l 'nwarrantcd, hll\\'(','('r, 

was the optimistic hdid that rapitalislll Illrallt a p('nJlalll'lIt ;lIh'aIH'(' .. vl'r 
the pn"'('ding sllrial sysh'lll, fl'lIdalism, IIl'('au~I' of tilt' fad lhal ('lIl1lrarl 

an,1 "Ill slalus h'lIl )'(TlIllIe thl' l'hil'f 1111';\II~ .. f sorial intl';,:ralilln. :-,:,,1' 
"an WI' SIlIr~ITih(' III thl' flll"i!'> IIf lIalllralla\\' philosophers Ihal IIII' prllJ.:
I'I'SS ill allY slIcil'ly IlIw;It'ds f""('I11I1I1 is I" hI' 1lI('aS11I'I''' hy fill' I'XIc'111 fo 
",hid, all I'"lilit-al l'dafi,,"s ,'al1 hI' ... ·0111('(·d III ('111111'011'1, "IIII' 1'1'.-["1'1 
r"l'IlI of "hlif,!;alillll". 

III the happy days of free cnterprise capitalism the )'dief that COII

tracting is law l11akill~ ha,II;lrgl'ly clllotional illll'orta m'('. I.aw l11aking lIy 
('lInlral'1 was "" threat til thl~ harlllollY of till' ,ll'IlII1I'ralic ~y~lelll. ()1I 

til(' ('lInl ray it rcammlc!1 it. Thl' rllnrls, therd .. I'('. rq"'('s('nl ill)!' th(' ('11\11-

l11ullily as a whllle, coulel 1,(,l11ail1 11t'lIt rOIl ill II\I~ nall1l' of f 1'('1'.)11111 IIf rllll, 
Imt'\. The ,lctel'i"ratioll of tht' s.lt'ial IIrder illto the pluralistic s.It'iety 
IIf IIl1r days with its powl'dlll !,rl'sslIrl' grollps was IIceded til make Iht' 
wisdol11 "r the clllltral'l II\('ory IIf Ihe lIalllral law I'hilllsllpllt'rs nll';tlling'

fill 1o liS. The' prl'\'ailin~ clogl11a, "n Ihe othcr hand, insisting that CIIII

tract is IIlIly a ~l't of npcrali,'c facts. he'll'S tn prcsen'l' the illllsioll thaI the 
"law" wjll protcct the !,uhlie Ol)!'ainst any ahuse of fre('(11I111 IIf l'fllltrart. 

4n. J \Vru.ISTIIN, CnNTRAI'T~ (n',·. ("I. 11).1(,) § J; HEST.\T~;~n::'<T. CIINTllAI'TS 
(lO.ll) § I: Prnrnd. COII/"act. l El':(,\,(,. SIl('. Sn. 3l,l 

41. Sec )\1. C"hcn, 1'1r1' /Insi., ,,, Cmrll'nr/ (19,1.1) 46 H AR". I .. 1{F.v. 55.1. 5R5. 
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This willnllt I.e the l'asc so Illng as wc fail til rt'ali7.c that fn'('.t1l11l "f WII
tract l11\1st mcan differcnt things fllr (liffercnt typcs of contracts. Its 
meaning nlllst changc with thc slIfial illlpllrl:IIII'C flf the typc flf rnntrart 
atul with the Ilcgree Ilf l\l(lIIllpllly ('njllyt,.1 "y the author Ilf the st:llulanl
ized contract. 
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ECONOMIC DURESS-AN ESSAY IN PERSPECTIVE * 
John P. Dawson t 

T HE boundaries of common law duress have been gradually ex
panding for more than a century. The processes of expansion are 

themselves of interest, as illustrating methods of growth in a system of 
case law. More important is the goal toward which this movement aims. 
For it is through duress and related ideas that private law has dealt 
most directly with problems raised by inequality in bargaining power. 
Particularly in the field now known as economic duress, courts hav~ 
been compelled to take a stand on that central issue of modern politics, 
the control of economic power. Both the growth in remedial doctrines 
and the limits that have been set are significant, for in both can be found 
the trace of broader objectives which have been only partly defined. 

Common law doctrines of duress were ill-equipped for th~ worr 
they were later to do. Progress came first through concentrating or 
specific type-situations, with growth outward from them. In the next 
stage the lines became blurred between common law duress and reme
dial principles in other fields. In the. process, some larger ideas filtered 

t Professor of Law, Univenity of Michigan. 
* Thia article was prepared in its present form in May, 194~. The only substantial 

changes made have been in the conclusion, in a few footnotes and through the addition 
to footnotes of more recent decisions. The whole subject of Compu1soIy Contracts hal 
been reviewed in the interval in the aeries of articles appearing in the July, 1943 iaue 
of the CoLUKBIA LAw REVIEW. Much ot the material appearing in the similar aeries 
on Consideration in the May, 1941 isaue of the COLUMBIA LAw REVIEW alto has an 
obvious bearing on the subject here considered. The article of Milton Green, ''Proof of 
Mental Incompetency and the Unexpressed Major Premisc," 53 YALE L. J. 2.71 

(19 ...... > and the articles on "Economic Durcsa" by John Dalzc1I, 2.0 N.C. 1.. REV. ~37 
and 341 (1942,) throw much light on important aspects of the general problem. In 
spite of the extensive literature that has appeared since this article Will prepared, it has 
been decided to publish it in the hope that it will contribute lOme further information 
on a aubject now rendered famiUar. 

Any writer in this field owes a great debt to ProfellOr R. L. Hale, whose original 
article, "Coercion and Distribntion in a Supposedly Non-coercive State," 38 POL. SCI. 
Q. 470 (192,3), opened up wide vistas, and who has since published a aeries of u
laminating ltatements of the same basic point of view. The present article draws he.mT 
on his analysis, and it i. a pleasure to record the writer's great indebtedncsa to him.. 
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in, adding new content and opening new avenues for growth. The 
question should now be asked whether the older common law doctrines 
of duress have not been overloaded; or in other words whether they 
can do their work without a basic revision in which the elements newly 
added receive their proper emphasis. 

In the present survey attention will be concentrated exclusively on 
the functions of duress and associated doctrines in the area of private 
contract law. The remedies mainly considered are the group which 
aim at restitution. Other means of attack on the problem of economic 
pressure must be postponed to a later stage. 

I 

COMMON LAw DURESS 

The concept of duress which first appeared in common law sources 
was merely a by-product of legal controls over crime and tort. In 
Bracton's treatise the specific content given duress was physical assault, 
exerted or threatened, by means of which transfers (in particular, trans
fers of land) were extorted.1 The thirteenth century cases collected in 
Bracton's Notebook likewise involved either physical imprisonment or 
threats of serious bodily harm.2 The cancellation of transfel"5 induced 
by such means was a natural supplement to the sanctions then being 
evolved for the control of private violence. 

The contf'nt tb\L<t given to doctrines of duress has lasted late. 
Through the Year-Book period, when duress was mentioned fre
quently in lawyers' discussions of voidable transactions, discussion was 
focussed on the case of false imprisonment, with threats of physical 
harm on the outer fringe.- In one instance in the Year-Books duress 

1 BItACTON, DE L!;:GIBUS, fol. 16b-17. This appears from the iIlustrati9~ 
given in Bracton's text; he also statca explicidy that the threat "mult include the peril 
of death or bodily torture." 

2 BItACTON'S NOTEBOOK, cases 18z, ZOO, Z29, 750, II 26, 1643, and 1913. 
Strangely enough, in none of these cases is relief for duress actually awarded. The 
reason is the requirement stated by Bracton himself [DE LEGIBUS, fo1. 16b] that 
disaflirmance must be prompt and that the hue and cry must be raised and the 
"violence" shown to the king's coroner and later to the county court. The litigants in 
most of the cases referred to failed to comply with this requirement. The imposition 
of this requirement farther suggests the intimate connection between duress and early 
criminal law enforcement. 

_ V.B. 8 H. 6, 7; 2 Edw. 4, 21, pl. 16; 18 Edw. 4, 29, pI. 273 15 Edw.4, I, 

pl. 2; 21 Edw. 4, n, pl. 4 and 27, pl. 22; I H. 7, Pasch., pl. z. A plea of duress of 
imprisonment was held good in an action of debt on a bond in V.B. 4 Edw.4o, 17, pl. 32. 
Scealso V.B. I and 2 Edw. z (Selden Society Pub., vol. 17), p. 3S (1308); and 13 
Rich. 2 (Ames Foundation) 59 (1389). 
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was expanded to include tortious interference with chattel ownership.6 
But the influence of Coke confirmed the ancient restriction, which re
maiped official doctrine at least to the time of Blackstone.' 

Even harder to eliminate was another restrictive formula, the reo 
quirement that the pressure or threat must be sufficient to overcome a 
"constant" man. The stapdard of "ordinary firmness" was borrowed by 
Bracton from the glossators, through whom it was likewise transmitted 
to the legal systems of continentaI Europe.- It reappeared in Coke and 
Blackstone.' In American cases of the nineteenth century this formula 
was frequently reproduced; even in the twentieth century it has occa
sionally put in an appearance.' That it directly influenced decision at 
any time is unlikely and for present purposes it can be henceforth 
ignored. Its chief effect was to preserve emphasis on the misconduct of 
the coercing party, thus distracting attention from the specific conse
quences to the party coerced .• 

The extension of duress into the fidd of ecMOnUc pressure began in 
the eighteenth century. The situation which inspired this development 
involved a relatively simple and clear-cut type of oppression-the 
wrongful seizure or detention of personal property. The choice was 
consistent with earlier assumptions as to the central function of duress 
doctrines. The conduct producing pressure was not merely a threatened, 
but an actual invasion of chattel ownership independently wrongful by 
the common law of tort. Restitution of payments made or property 
transferred under such pressure provided a sanction which merely sup
plemented the damage remedy already available. Inconvenience to the 

• 20 Edw. 3 (Lib. Assn.) 72, pI. I .... , involving a release of a cause of action for 
diaeisin, the release being held ineffective because executed under the pressure of 
aeizure of the releasor's "beasts." In Y.B. 7 Edw. 4, 21, pI. 24, defendant in an ac
tidn of debt on a bond sought to avoid his obligation by pleading duress, consisting of a 
tortious seizure and detention of defendant's "beasts." Counsel for plaintiff argued at 
length that threats of merely economic injury could not constitute duress. Eminent 
counsel for defendant, among them Littleton, urged that the plea was sufficient, Little
ton being quoted for the statement that it was "all the same to a man to be beaten ~nd 
to lose all his goods or having his buildings destroyed." The case was unfortunately 
adjourned and no decision is recorded. 

• COKE, SECOND INSTITUTE .... 83 (1642); CoKE ON LITTLETON 2S3b (1633). 
Similarly, SHEPPARD'S TOUCHSTONE 60-61 (1648); I BLACKS., COMM., Chitty ed., 
13 1 ( 1859). 

e BRAcToN, DE LEGIBUS, fol. 16b. The survival of the "constant man" 
as the standard for duress is discussed in relation to French and Gertnan law by Dawson, 
"Economic Duress and the Fair El:change in French and Gertnan Law," II TULANE 
L REV. 345 at 347-350 (1937). 

'CoKE ON LITTLETON 253b (1633); 1 BucKS., CoMM., Chitty ed., 131 
( 1859). 

• 5 WILLISTON, CONTRAcn, rev. ed., § 1605 (1937). 
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owner of the goods detained could normally be anticipated, so that 
close scrutiny of his special position at the time could be dispensed with. 
Beginning as early as 1732 with Astley 'tI. Reynolds, a series of English 
cases established the common law doctrine of "duress of goods.'" Rela
tively narrow, but within its limits distinctly favorable to relief, the 
law of "duress of goods" provides the starting point, the central type
case, of economic duress. 

American courts in the nineteenth century followed the lead of the 
English cases. Both in actions for restitution of money paid and by de
fense to the enforcement of contract liability, a series of decisions con
firmed this extension of duress into the field of economic pressure.10 It 
was at first assumed, as in the English cases, that the wrongfulness of 
the means used made unnecessary any inquiry into their precise effects 
on the party coerced. But the JU".ed was soon felt for explaining the 
functions of duress doctrines in terms of a broader objective. The ob
jective defined, for duress of goods cases as in other types of duress, was 
that of ensuring the freedom of the individual will. The introduction 
of this idea complicated the clear and simple pattern cut by the early 
cases. It became necessary to demonstrate not merely that the means 
used were wrongful, by the tests of the crimmallaw or the law of tort, 
but also that the result was substantial ittterference with freedom of 
choice, at the particular time and place. 

• Astley v. Reynolds, 2 Suange 915 (1731), involving a pledge of lOme plate 
which defendant, the pledgee, refused to redeliver unless paid an excess over the legal 
rate of interest on the loan ICcured by the pledge. Allowing recovery of the excess 
interest paid by plaintiff in order to secure delivery of the plate, the court said at p. 
916: "The plaintiff might have such an immediate want of his goods, that an action of 
uover would not do his business; where the rule f)oie",I notl fit Inju"" is applied, it 
must be where the party had hi. freedom of exercising his will, which this man had 
not: we mUit take it he paid his money relying on hi, legal remedy to get it back 
again." 

Later English cases confirming the doctrine of Astley v. Reynolds are Irving v. 
Wilson, 4 Term Rep. 485 (1791); -- v. Pigott, referred to br Lord Kenyon in 
2 Esp. 723 (1799); Shaw v. Woodcock, 7 Barnw. & C. 73 (18%7); Hills v. Street, 
5 Bing. 37 (1828); Pratt v. Vizard,s Barnw. & Ad. 808 (1833); Ashmole v. Wain
wright, 2 Q.B. 837 (1841); Oates v. Hudson, 6 Exch. 346 (18S1); Green v. Duckett, 
II Q.B. Div. 275 (1883). Included in the category of "goods" were luch diverse 
objects as wagon-loads of hams, life insurance policies, deeds of real estate, and a bull. 
In none of these cases was any showing required that the wrongful detention produced 
especially stringent effects on the owner. In Shaw v. Woodcock, supra at 85, Holroyd, 
J., expressly declared that recovery of the payment made would be allowed "whether 
there was pressing necessity or not." 

10 Sasportaa v. Jennings, 1 Bay (S.C.) 463 (1795); Chamberlain v. Reed, 13 Me. 
357 (1836); Quinnett v. Washington, 10 Mo. 53 (1846); Alston v. Durant, 2 Strobe 
(S.C.) 257 (1847). 
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The shift in emphasis appeared primarily in the occasional twentieth 
century decisions that refused to find duress where a damage action or 
an action of replevin fos:. the goods detained provided an alternative 
means of relieving the pressure, so that payment of the sum demanded 
for their release was considered "voluntary." 11 A similar desire to re
late "duress of goods" to more generalized theories of duress seemed to 
be involved in those earlier and mOl'e numerous cases which found 
duress to exist but were quite careful to point out the serious economic 
effects of a wrongful detention of goods, arising from the special cir
cumstances of the owner and depriving him in fact of effective freedom 
of choice.1S It appeared indeed that some courts were headed toward 
tests phrased in terms of the adequacy of alternative remedies, com
parable to those employed in determining the grounds for equity juris
diction. But on the whole these tests were interpreted liberally. The 
delays involved- in resort to legal remedies were emphasized and the 
conclusion frequently suggested that an owner of goods should not be 
compelled to accept their value in money wh~n-by paying the sum de-

n An action of replevin was held an adequate remedy for securing the penonal 
property detained in Kanchner v. Latimer, 108 Neb. 3Z, 187 N.W. 83 (19u), in
volving a herd of cattle; and Krouse v. Krouse, 48 Ind. App. 3, 95 N.E. z6z (1911), 
involving the detention of the clothing of a lawyer by his wife at the time of the 
San Franci.c:o fire, th~ court indicating its belief that it was not necessary to be well 
drCIICd in order to practice law in San Francisco. 

A damage remedy was held adequate protection in K., M., Be O. Ry. Co. v. 
Graham, (Tex. Civ. App. 19U) 145 S.W. 63'" and Furman v. Lanahan, 159 Md. I, 
149 A. 465 (1930), the latter Cale involving, however, the detention of money de
potited by a cUitomer with a stockbroker. Williams v. Phelps, 16 Wis. 83 (186,,), and 
Burgess v. Commercial Nat. Bank, 144 Wis. 59, u8 N.W.436 (1910), both employ 
a much .tricter test than i. uaually impoted. 

12 Harmony v. Bingham, u N.Y. 99 (18H), goodI"of great value" intended for 
tale in Mexico and detained in Miaaouri for freight chargea not due, the coun con 
cluding that plain~ifF'. necessity for obtaining immediate poaeaion was "urgent"; 
Beckwith v. Frisbie, 3:1 Vt. 559 (186o), "pressing necessity" of immediate poaeaion 
deduced from declining market price of oats detained; Cobb v. Chaner, 3" Con·n. 358 
(1865), emphasis placed on inconvenience to mechanic through detention of chest of 
tools needed for earning a livelihood. Similarly, Stenton v. Jerome, 54 N.Y. 480 
(18n); McPherson v. Cox, 86 N.Y. 47" (1881); Mott v. Mitchell, 91 Pa. 114 
(1879); Fargusson v. Winslow, 34 Minn. 384 (1885); Oliphant v. Markham, 79 Tex. 
543, 15 S.W. 569 (1891); Exporten Be Graden Compress & Warehouse Co. v. Spivey, 
(Tex. Civ. App. 1923) 249 S.W. 1086; Glass Be Co. v. Haygood, 133 Ala. 489 
(U)OI); DuVall v. Norria, 119 Ga. 947, 47 S.E. "17., (1904); Tandy v. Elmore
Cooper Live Stock Commiuion Co., 113 Mo. App. 409, 87 S.W. 614 (1905); Mc
Tigue v. Arctic Ice Cream Supply Co., "0 Cal. App. 708,130 P. 165 (1917.); Car
hill Petroleum Co. v. Ennis-Bayard Petroleum Co., 81 Pa. Super. 486 (1923); 
Jones v. Sherwood Distilling Co., 150 Md. "4, 13" A. :178 (1926). 
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manded the delivery of the goods themselves could be secured.a Even 
these relaxed tests have been ignored in many modern cases, and duress 
has been found withOllt ~pecific showing of inconvenience or serious in
jury through the detentlon.u In short, "duress of goods" has been 
preserved as a special type of economic pressure, for which relief is 
readily given, although the search for a broader formula has some
what complicated prediction. 

Meanwhile, toward the middle of the ninete~nth century, anoth~ 
line of growth had developed, in cases involving overcharges for service 
by common carriers. At the outset this new category somewhat over
lapped "duress of goods," since the demand for an excessive freight 
rate by a common carrier was frequently accompanied by refusal to sur
render goods already in the carriers custody.u Furthermore, the grant 
of restitution for any overcharge paid by the owner or consignee seemed 
to present no serious issues of policy, for the common law had already 
progressed to the point of admitting a liability in damages for the car
rier's refusal of service unless paid a discriminatory rate. The relatively 
simple transfer of ideas that was involved is illustrated by the first case 
in this new series, the English case of Parker v. Great Western Ry. 
CO.,ll decided in 1844. Here the railroad's tort liability in damages for 
unjustified refusal of service was used by the court as an alternative 
ground for awarding restitution of payments exacted in excess of its 
published rates. At the same time, however, the court announced a 

18 Chase v. Dwinal, 7 Greenl. (Me.) 134 (1830); Wilkerson v. Hood, 65 Mo. 
App. 491 (1896). Similarly, Harmony v. Bingham, 12 N.Y. 99 (1854); Lowenstein 
v. Bache, 41 Pa. Super. 552. (1910). In Miller v. Eisele, III N.J. 2.68, 168 A. 42.6 
(1933), the inadequacy of altcnative remedies against a stockbroker was found to con
sist chiefiy in the possibility of his insolvency, making a judgment for damages un
collectible. 

H Southwestern Alabama Ry. Co. v. Maddox & Son, 146 Ala. 539, 41 S. 9 
(1906); Whitlock Machine Co. v. Holway, 92. Me .• P4, 42. A. 799 (1899); J. Abrams 
& Co., Inc. v. Clark, 2.98 Mass. 542., II N.E. (2.d) 449 (1937); Nelson v. Nelson, 99 
Neb. 456, 156 N.W. 1036 (1916); Berger v. Bonnell Motor Car Co., (N.J. 1916) 
133 A. 778; Meier v. Nightingale, 133 N.J.L. 400, 44 A. (1d) 409 (1945); Baldwin 
v. Liverpool and Great Western Steamship Co., 74 N.Y. 12.5 (1878); Richmond v. 
Union Steamboat Co., 87 N.Y. 2.40 (1881); Cowley v. Fabien, 2.04 N.Y. 566, 97 
N.E. 458 (1912.); Clancy v. Dutton, 129 App. Div. 2.3, 113 N.Y.S. 12.4 (1908); 
Smith v. Houston Nat. Exchange Bank, (Tex. Civ. App. 1918) 2.01 S.W. 181; John
son v. Townsend & Co., 161 Wash. 331, 196 P. 1046 (1931); The John Francis, 
(D.C. Ala. 19IJ) 184 F. 746. 

1& This appears, for example, in the first English case of this type, where the re
covery of the overpayment was explained solely in terms of "duress of goods." Ashmole 
v. Wainwright, 1 Q.B. 837 (1841). Other examples of this coincidence appear in the 
railroad cases refer:red to in note J 7. 

18 7 M. & G. 25,3 (1844). 
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much broader ground for enforcing restitution, i.e., the economic dis
parity between shipper and carner, which compelled the shipper to 
acquiesce in the carrier's demands. It was the latter theme that succeed
ing cases ~eloped. Inequality of bargaining power, the inevitable 
product of state-conferred monopoly, was used to justify this exten
sion of the doctrine of economic duress. With the expanding indus
trialism of the later nineteenth century, the need for this new category 
was clearly felt and made articulate. The ecouo.m.ic and. po1itica.J ptlwer 
of the railroads made them at first the focal point of the new doctrine.1T 

Soon other types ot ut:tIibes were included.18 The deVeloping systems of 
direct rate control had the effect of confirming rather than restricting 
this supplementary form of relief, through private law remedies.18 In 

17 McGregor v. Erie Ry Co., 35 N.J.L. 89 (1871); Lafayette at Indianapolis 
R.R. Co. v. Pattison, 41 Ind. 312 (1872); Chicago at Alton R.R. Co. v. Chicago, V. at 
W. Coal Co., 79 Ill. IZI (1875); Mobile at Montgomery Ry. Co. v. Steiner, McGehee 
at Co., 61 Ala. 559 (1878); Peters, Ricker & Co. v. Railroad Co., 42 Ohio St. 275 
(1884); Heiserman v. Burlington C. R. & N. R. R. Co., 63 Iowa 732, 18 N. W. 903 
(1884); W. Va. Transportation Co. v. Sweetzer, 25 W. Va. 434 (188 S); Galesburg & 
Great Eastern R. R. Co. v. Weat, 108 111. App. 504 (1903); Southwestern Ala. Ry. 
Co. v. Maddox & Son, 146 Ala. 539, 41 S. 9 (1906); Pine Tree Lumber Co. v. 
C., R. I. & P. Ry. Co., 123 La. S83, 49 S. 202 (1909); St. Louis & San Francisco 
R. R. Co. v. Gorman, 79 Kan. 643, 100 P. 647 (1909); Fairford Lumber Co. v. Tom
bigbee Valley R. R. Co., 16S Ala. 275, SI 5.770 (1910); Missonri Pac. R. R. Co. v. 
Fields Bros., 134 Ark. 273, 203 S.W. 1036 (1918); Weat Construction Co. v. Sea
board Airline Ry. Co., 141 Tenn. 342, 210 S.W. 78 (1918); California Adjustment 
Co. v.A., T., Be 5. Ry. Co., 179 Cal. 140, 17) P.682 (1918); Bowel'll v.M., K., & 
T. Ry. Co., (Tex. Civ. App. 1922) 241 S.W. 509; S. D. Warren Co. v. Maine 
Central Ry. Co., 126 Me. 23, 135 A. 526 (1926). 

18 Gas: New Orleans Gas Light & Banking Co. v. Paulding, IZ Rob. (La.) 378 
(1845); Indiana Natural Be III. Gas Co. v. Anthony, 26 Ind. App. 307, S8 N.E. 868 
(1900); Young v. Brooks, (Mo. App. 1933) 56 S.W. (2d) 794; City of Saginaw v. 
Consumei'll Power Co., 304 Mich. 491, 8 N.W. (2d) 149 (1943). 

Water: Weadake Be Button v. City of St. Louis, 77 Mo. 47 (1882); Panton v. 
Duluth Gas & Water Co., So Minn. 17S, 52 N.W. 527 (1892); St. Louis Brewing 
AIm. v. City of St. Louis" 140 Mo. 419, 37 5.W. 52S (1897); American Brewing 
Co. v. City of St. Louis, 187 Mo. 367, 86 S. W. 129 (19°4); City of Chicago v. 
N.W. Mutual Life Ins. Co., 218 III. 40, 75 N.E. 803 (1905); Green v. Byel'll, 16 
(clabo 178, 101 P. 179 (1909); Gess v. Nampa & Meridian Irr. Dist., 33 Idaho 189, 
192 P. 474 (1920); Clough v. Boston Be Me. R. R., 77 N.H. 222,90 A. 863 (1914); 
Barnes Laundry Co. v. Pittsburgh, 266 Pa. 24, 109 A. 535 (1920); B Be B Amusement 
Enterprisea Inc. v. City of Boston, 297 Mass. 307,8 N.E. (2d) 788 (1937). 

Electricity: Manhattan Milling Co. v. Manhattan Gas & Electric Co., I I 5 Kan. 
712, 22S P. 86 (1924); City of Boston v. Edison Electric Ill. Co., 242 Mass. 30S, 
136 N.E. 113 (1922); Piedmont Power and Light Co. v. L. Banks Holt Mfg. Co., 
(83 N.C. 327, III 5.E. 623 (1922). 

Also Lehigh Coal & Nav. Co. v. Brown, 100 Pa. 338 (1882). 
II For example, in Clough v. Boston & Me. R.R., 77 N.H. 222, 90 A. 863 

(1914), the decision was rested also on the alternative ground that the statute regu-
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these cases, as in "duress of goods," some basis was needed for an in
ference that economic pressure, existing in fact, supplied the motive for 
the excessive payment!O Ordinarily. however, the mere threat of re
fusal of service sufficed to prove the existence of pressure, without 
further evidence that inability to secure the service would cause serious 
dislocation or inconvenience to the person requesting it.11 

As a result of these developments, two main types of economic 
pressure-duress of goods and refusal of service by public utilities-
were marked off as deservmg special treatment. The insight gained in 
formulating remedial principles for these two type situations began to 
affect solutions in related areas. One index of this enlarged perspective 
was the expansion of the categories themselves. The "goods" whose 
detention would constitute duress were coming to include much more 
than horses, corn, or carpenters' tools--not only corporate securities but 
bther documentary evidence essential for the enforcement of legal 
claims.22 The mere refusal to co-operate in signing proofs of loss, 

lating railroad rates wu intended for the protection of individuals dealing with the 
railroad and therefore by implicatioan authorized restitution of overpayments. 

Some complication wu introduced, however, where the grant of power to regu
latory commissions included power to enforce restitution in favor of DlCJ'I of service 
who had paid excessive rates. To avoid interference with the regulatory function nu
melOns cues reached the concluaion that the administrative remedy must be ex
hausted before resort to ordinary judicial remedies. City of Boston v. Edoon Electric 
m. Co., 242 Mass. 305, 136 N.E. II 3 (1912); Texas lit: Pacific Ry. Co. v. Abilene 
Cotton Oil Co., 204 U.S. 426, '1.7 S. Ct. 350 (1907), and cues dUcutsed in 21 
IOWA L. REv. 751 (1936). 

10 In Hardaway v. Southern Ry. Co., 90 S.C. 475, 73 S.E. 1020 (1911). 
for example, excessive freight paid by the shipper wu held not recoverable where 
the payment was made after delivery of the gooda consigned and the evidence 
did not indicate any other element of dependence by the payor on the railroad', 
services. In some cues the absence of pressure was deduced from the fact that no 
specific threat of refusal of service was made by the utility. National Enameling lit: 
Stamping Co. v. City of St. Louis, (Mo. 1931) 40 S.W. (2d) 593; Central States 
Pqwer lit: Light Co. v. Thompson, 177 Okla. 310, 58 P. (2d) 868 (1936). In th_ 
cases the decisive factor seems to have been, however, the long delay and acquiescence 
in the excessive charges by the user of the service, indicating that economic pressure 
did not supply the motive for the payment. This factor is more clearly emphasized in 
Killmer v. N. Y. Central lit: Hudson River R. R. Co., 100 N.Y. 395, 3 N.E. %93 
(1885); Monongahela Nav. Co. v. Wood, 194 Pa. 47, 45 A. 73 (1899) and Illinois 
Glass Co. v. Chicago Telephone Co., %34 Ill. 535, 85 N.E. 200 (u)08). See also 
Kansas City, M. lit: O. Ry. Co. v. Graham lit: Price, (Tex. Civ. App. 1912) 145 S.W. 
63 2 • 

11 This is most clearly stated in B lit: B Amuaement Enterprises, Inc. v. City of 
Boston, 297Masa. 307,8 N.E. (2d) 788 (1937), but it forma the underlying assump
tion of many of the cases cited in notes 17 and 18. 

n Corporate securities: Stenton v. Jerome, S4 N.Y. 480 (1873); Walz T. Muir, 
218 App. Div. 495, 218 N.Y.S. 5:&9 (19:&6); Lowenstein v. Bache, 41 Pa. Super. 
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needed for the collection of insurance money due, was seen to involve a 
misuse of economic power hardly distinguishable from the detention o~ 
specific chattels!' Similarly, the exactions of agencies not ordinarily 
classed as public utilities could readily be brought within the policies 
framed for the utility cases, provided a comparable control of the serv
ice or function in question was shown to exist in fact.u 

Defining the limits of these two categories focussed attention on 
numerous related situations in which the issues of policy involved were 
more complex. One form of pressure that came into increasing prom
inence in nineteenth century cases was the threat of criminal prosecu
tion, used as a means of enforcing civil satisfaction. Here the develop
ment of remedial doctrines could be in part explained by describing the 
means of pressure used as improper, since procedures intended for the 
vindication of public interests were used for private advantage!· This 
explanation was not available, however, and severe limits on restitution 
were maintained, in that large group of cases where the means of pres
sure used was the start, or the threat, of civil action. This explanation 
was equally inapplicable to economic pressure exerted through the mere 
withholding of goods or services, where interference with chattelowner
ship or refusal. ~f service by a "utility" was not involved. 

In net resulr no shift in basic premises had yet been achieved by the 
end of the nineteenth century. With both "duress of goods" and the 

SS1 (1910); Interurban Construction Co. v. Hayes, 191 Mo. Z48, 89 S.W. 9z7 
(1905); Johnson v. TOWnlCnd and Co •• 161 Wash. 331. Z96 P. 1046 (1931). 

Varioul forms of documentary evidence: Oliphant v. Markham, 79 Tex. S43. 
IS S.W. 569 (1891); Huggins v. Hill. (Mo. App. 19U) 245 S.W. 1I0S; Moore v. 
Puna, 110 Md. 490,73 A. 149 (1909); Motz v. Mitchell, 91 Pa. 114 (1879). 

II Guetzkow BI'OI. v. Breeae, 96 Wil. 591, 7Z N.W. 4S (1897), where inability 
to secure the proceeds of a nre insurance policy was shown to have threatened disruption 
of the going bnaineaa of the insured. Refusal to c:o-operate in preparing needed docu
menta was held to constitute durea, with much leas of a .howing of threatened 10lIl, in 
Kelley V. Caplice, 13 Kan. 337 (1880). 

U Niedermeyer V. Curaton of University of Missouri, 61 Mo. App. 654 (1895). 
exaction of excessive tuition fee under threat to refuse admillion to .University; Buck
ley V. City of New York, 30 App. Div. 463, 5z N.Y.S. 452 (1898), af£d., 159 N.Y. 
SS8, H. N.E. 1089 (1898), payment of fee exacted by city authorities for permit to 
conatruct vault in building under construction; Oceanic Navigation Co. v. Stranahan. 
214 U.S. po, 29 S. Ct. 671 (1909), refusal of port authorities to dear vClld at port 
anle .. fine paid. Related to these cases of coune are the numerous decisions involving 
license fees or taxel exacted for the privilege of doing businea. These cases, with the 
rest of the tax cases, are laid aside in the present lurvey, as involving considerations of 
policy peculiar to the tax field • 

.. AI in Mone v. Woodworth, ISS MIIII. 233, 17 N.E. 1010, 29 N.E. S1§ 
(1891), and additional cases cited by S WILLln"ON. CONTltACT5, rev. ed., § 1611 
(1937)· 
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refusal of service by public utilities the means used could still be 
analyzed as "wrongful." In one case the standards of conduct were 
derived from the common law of tort, in the other from statute and ad
ministrative regulation. Restitution doctrines were still merely a sup
plement to rules evolved for other purposes. The critical questions 
would only arise as attention shifted to l'lOW sift!a~otl.Ss in which the 
means of pressure used were for most purposes permissible. Before 
these situations are reviewed, however, an attempt should be made to 
describe the ideas that had meanwhile been filtering in from other di
rections. 

II 

UNDUE INFLUENCE IN EQUITY 

Equity doctrines of undue influence had been concerned from the 
outset with a different type of inequality of bargaining power. They 
were never conceived, like comma&, law doctrines of duress, as a corol
lary of the law of crime and tort. They were aimed instead at protec
tion for the mentally or physically inadequate, whose inadequacy fell 
short of a total lack of legal capacity. Protection for such persons did 
not need to be justified through some violation, accomplished or threat
ened, of the law of tort or crime; indeed it was seldom that the pres
sure used would include any element of "wrong" as defined by damage 
action or criminal prosecution It was enough that the extraction of 
economic gain from persons mentally or physically handicapped was 
condemned by prevailing standards of ethics, defined and applied by 
equity courts through their own independent tests." 

The difference in fact content of the cases, and the separation main
tained for centuries in the administration of legal and equitable reme
dies, made possible a vigorous growth of equity doctrines from radically 
different premises. Throughout the formative period doctrines of un
due influence were frequently reinforced by other protective doctrines 
of equity, particularly those evolved for "confidential" and "fiduciary" 
relationships. Close family relationships frequently provided oppor-

H The early Chancery reports are too brief to reveal in any detail the specific 
grounds for decision. But in Bac. Rep. by Ritch., p. 33, there is an account of a Cale 

of this type, decided by Bacon in 1617 and im-olving cancellation of inter vivos trans.
fen and also a will made by a decrepit old man through w~at would now be called 
undue influence. In Clarkson v. Hanway, 2 P. Wms. 203 (1723), a conveyance made 
by a "weak man," seventy-two years old who was "easily to be imposed," was set aside, 
the inadequacy of the consideration being mentioned as 2n additional ground. In Blake 
v. Johnson, Prec. in Chan. 142 (1700), and LueAS 'I. Adams, 2 Mod. Ca. in Law and 
Equity 118 (1725), similar doctrines were applied. 
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tunity for the exercise of "influence"; or if the parties were not related 
by blood or marriage, a condition of dependence by the weaker party 
might provide the elements of a "confidential" relationship which sup
plemented undue influence as ground for overhauling the transaction. 
For present purposes it is unnecessary to review the multitude of de
cisions establishing special tests for "confidential" or "fiduciary" rela
tions, though they bulk very large in modem law and obviously intro
duce important qualifications to a regime of "free contract." 27 Of im
mediate interest in the present discussion are those situations in which 
judicial review could be rested only on impairment of bargaining 
power, resulting usually from physical or mental weakness.u 

It was not until the nineteenth century that serious efforts were 
made to explain the undue influence cases in terms of a larger objective. 
The objective chiefly employed soon acquired a remarkable appeal, 
since it coincided with main movements in nineteenth century thought. 
The "wrong" involved in undue influence, it was said, was the inter
ference with another's will, which should ideally be free. The test for 
the existence of undue influence became the presence or absence of "free 
agency," whether or not the individual will had been "overpowered." 
From this it was easy to move to the broader thesis that, whatever the 
means of pressure used, ''the inequity of the act consists in compelling 
a person to do what he does not want to do." U The objective defined 
for cases of mental or physical weakness began to seem equallyap
propriate for situations included in common law duress, such as threats 

If The discussion in 41 eo... L. REV. 707 (1941) ia excellent. 
28 The following cases are illustrative: Blachford Y. Christian, I Knapp 73 

(18z9); Stewart Y. Stewart, 30 Ky. 183 (1832); Central Bank of Frederick Y. Cope
land, 18 Md. 305 (186z); Yount Y. Yount, 144 Ind. 133, 43 N.E. 136 (1895); 
KeJlogg Y. Kellogg, 21 Colo. 181,40 P. 358 (1895); Benn v. Pritchett, 163 Mo. 560, 
63 S.W. 1103 (1901). 

-The statement quoted appears in Parmentier v. Pater, 13 Ore. 1%1 (1885). 
The case was one in which defendant let up a release of the debt aued on, made by the 
obligee while extremely disturbed, a few days before he committed luicide. The 
opinion contains the following passage: "I am not able to discover any difference be
tween wrongful meaDi resorted to in order to compel a party to do something against 
his will. It is no more wicked, in my opinion, to put a person in prison, or to deprive 
him of a limb, than to scare him to death by any artifice or chicanery that may be em
ployed; the inequity of the act consists in compelling a person to do what he does not 
want to do. Any course calculated to excite alarm, which is resorted to by one party 
in order to coerce another to do an act detrimental to his rights, and advantageous to 

the former, is unlawful; and I do not think the law should make any distinction be
tween means that are adopted to secure such ends." 

Though perhaps more exereme than mOlt, the opinion in Parmentier y. Pater could 
be matched with many othen of the time. 
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of criminal prosecution and even duress of goods. to Inspired by this new 
conception, the nineteenth century cases seemed to have set off in pur
suit of an ideal as attractive as it was unattainable. 

Even in the undue influence cases themselves, the ideal of complete 
freedom for the individual will was incompletely realized. In the first 
place, it was clear that no legal agencies would entirdy eliminate the 
pressures that operate on the physically, mentally, or emotionally handi
capped, or insulate them from all the multiplied stimuli of a complex 
social environment. The problem, here as elsewhere, is to select the 
means of pressure that are permissible and to regulate the manner in 
which they may be exercised. A closer reading of the undue influence 
cases reveals the operation of some objective tests, side by side with the 
analysis of individual motives that is chiefly accented in judicial 
opinions. Transactions must be judged not only in terms of motive but 
in terms of their effects. For example, in bargain transactions, involving 
some form of exchange, many cases have revealed a primary emphasis 
on the "adequacy of the consideration" as a correlative test of the fair
ness of the whole transaction'" Even in gift transactions, which con
stitute the main bulk of the undue influence cases, objective tests have 
been used. The aim is by no means to eliminate but to safeguard the 
powers of donation of the aged, the timid, the physically or mentally 
weak. Therefore the question, difficult as it is to answer, must be 
whether existing opportunities for the exercise of pressure have been 
used to divert the gift from its normal and natural course, in view of 
the donor's total situation--economic, psychological, and emotional. 82 

30 A tw~ntieth century illustration is Brown County Bank v. Hagc:, 156 Minn. 
460, 195 N.W. 27S (1923), a cae involving threat of criminal prOiecution and pro
voking commenb remarkably similar to thOle quoted in the previous note from Par
mentier v. Pater. Of the duress of goods cases cited in the previous section, many pro
pOle the removal of interference with freedom of the individual will as the objective of 
duress doctrines. 

11 Gartside v. Isherwood, I Brown's Ch. C. 558 (1783); Marron v. Marron, 19 
Cal. App. 32.6, uS P. 914 (1912); Hinkley v. Wynkoop, 305 Ill. liS, 137 N.E. 
JS4 (1922); Thatcher v. Kramer, 347 Ill. 601, 180 N.E. 434 (1932); Cole v. 
Henning, 2.37 Mich. 108, 211 N.W. 8l (192.6). 

82 Since the above passage was written, very similar conclusions have been stated 
after an extensive review of the cases by Milton Green, "Proof of Mental Incom
petency and the Unexpressed Major Premise," 53 YALE L. J. 2.71 (19«). Though 
Green'. diacu8lion is primarily aimed at the issue of mental competency, the overlap
ping of mental incompetency and undue inftuence doctrines in their application and 
the lubstantial identity of the basic problems involved make the paaages referred to 
(esp. pp. 2.98-3 J I) decidedly relevant here. Even more significant is the reluctance of 
the collrts, deacribed by Green and evident throughout the undue influence cases, to 
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The success of the Courts in attaining their declared objective is of 
less concern at the moment than the enlarged perspective toward the 
whole problem of coercion that undue influence cases supplied. It was 
the undue influence cases that helped most to exorcise the ghostly figure 
of the "constant man," who had stalked the fields of common law 
duress since the time of Bracton; for in the undue influence cases it was 
abundantly clear that the weak, the timid, the anxious and submissive 
were precisely the ones who should and did receive the greatest legal 
protection. By posing the problem of individual freedom and condemn
ing some of the subtler forms of compulsion, the undue influence cases 
suggested to many courts a new approach to those other types of pres
sure, particularly econoqUc pressure, which were being brought within 
the scope of common law duress. II 

Toward the end of the nineteenth century the effects of the undue 
influence cases were increased by the breakdown of procedural distinc
tions between law and equity. So long as doctrines of undue influence 
could be confined to "equity" cases, there remained at least a procedural 
distinction which preserved the purity of common law doctrine. But in 
the late nineteenth century and increasingly in the twentieth, undue in
ftuence was made available in law actions, both by way of defense and 
by way of affirmative action for restitution.u 

Accompanying the breakdown of divisions between law and equity 
there came an expansion of the content of undue influence to include 
various cases of psychological pressure without extreme disparities in 
mental or physical condition of the parties. Precise definition of the 
elements of undue influence had never been undertaken, indeed, had 
been carefully awided. But it was clear that the doctrine was being 
extended to numerous peripheral sitwltions, just as common law duress 
was being pushed out beyond the typical cases on which attention had 
been mainly focussed. This widening range of application obscured still 

disc:loec: their "une:xprcssed major premise"-that the motifles in luch transaction, can
not be judged apart from their ,.esullS • 

.. Perhaps the most influential and the most widely quoted of the later cases was 
Galusha v. Sherman, lOS Wis. 263, 8I N.W. 49S (1900), in which Judge Marlhall 
wu chiefly concerned, in hi, extensive review of the cases, with rejecting the standard 
of reasonable firmncss. The whole course of the argument, however, reflected the im
portant developments that had by then occurred in "modem" doctrines of duress. 

U Illustrative cases are cited by 5 WILLISTON, CoNTRACTS, rev. ed., § 1625 
(1937). To them should be added Woodbury v. Woodbury, 141 Mass. 329, S N.E. 
275 (1886), and Eldridge v. May, 129 Me. 112, 1 SO A. 378 (1930), both of which 
allow quui-contract restitution of money paid through undue influence; also Parmen
tierv. Pater, '3 Ore. 121 (1885). 
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further the boundaries between undue influence and other types of 
coercion.11 

More rapid growth was prevented, however, by a basic contradic
tion in the concepts of "freedom" which were now at work. On the one 
hand, doctrines of undue influence were attempting to "free" the in
dividual by regulating the pressures that restricted individual choice; 
on the other hand, theories of economic individualism aimed at an en
tirely different kind of freedom, a freedom of the "market" from ex
ternal regulation. lit was not yet fully recognized that the freedom of 
the "market" was c!ssentially a freedom of individuals and groups to 
coerce one another, with the power to coerce reinforced by agencies of 
the state itself. Even though the larger implications of this idea were 
by no means understood, one simple and quite obvious deduction had 
already been made-that is, that if the "market" was to be free, any 
form of external regulation was objectionable. Regulation by court-en
forced rules of private law seemed just as unwise and dangerous as 
regulation by statute or administrative action. From this point of view, 
where urgent need or special disadvantage compelled agreement to the 
terms proposed, these circumstances must be disregarded since they 
differed only in degree from the basic conditions which governed the 
exchange of goods and services throughout society. 

To resolve this major dilemma more perspective was needed than 
was supplied by the materials of individual cases or the techniques of 
refined distinction in a system of case law. Indeed it appears that the 
insight gained through a close analysis of the undue inftuence cases 
helped to postpone the needed perspective, through directing attention 
toward a false issue. Lacking a general theory to explain the results 
desired, the courts approached the undue influence problem through 
analysis of the "will" which undue influence destroyed. It is true that 
in some of the more extreme cases the condition of the person "unduly" 
influenced. might almost be described as one of complete subjection, 
with a "substitution" of the will of another. But even in the more ex
treme cases, it was usually inaccurate to say that the transfer or agree
ment did not result from an exercise of volition, however narrow the 

II Schoellhamer v. Rometsch, 26 Ore. 394, 38 P. 344 (1894), high pressure 
salesmanship wsed on immigrant woman physically and nervously exhausted by her 
trip; Heckman v. Heckman, u5 Pa. 203, 64 A. 425 (1906), husband'. refusal to live 
with wife, coupled with "penistent importunities"; Kocourek v. Marak, 54 TeL 201 
(1881), threat of husband to abandon wife; Faulkner v. Faulkner, 162 App. Div. 848, 
147 N.Y.S. 745 (1914), threat of wife to abandon husband, plus "vile names"; Trigg 
v. Trigg, 37 N.M. 296, 22 P. (2d) 119 (1933), threat of wife to abandon hUlb.nd. 
plus "nagging"; Kuelkamp v. Hidding, 31 Wis. 503 (1872). 
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range within which volition could operate. In the cases of less extreme 
disparity, the search for evidence that the "will" had been destroyed 
confused the reasoning of the undue inftuence cases. More important 
than this, it left a legacy in the broader field of duress and helped to 
confirm. the impression that relief for any type of pressure depends on 
a showing of complete absence of consent. This impression had filtered 
down from the cases of threats of physical violence, the original source 
of duress doctrines. Even in this type of case, courts had been slow to 
realize that the instances of more extreme pressure were precisely those 
in which the consent expressed was more real; the more unpleasant tha 
alternative, the more real the consent to a course which would avoid it.·· 

It can be concluded, then, that the effect of the undue influence cases 
was an important extension of remedial doctrines and the development 
of some new insight into the broader problems of coercion. But the in
sight was only partial, since the theory which guided it was incomplete. 
Through excessive emphasis on one element-the impaired "will" of 
the coerced party---attention was diverted from other crucial elements. 
The whole process of growth and coalescence produced not clarification 
but confusion, since an organizing principle was not yet clearly seen. 

III 

PR.OTECTION OF ExPECTANT HEIIlS IN EQUITY 

In the meantime another body of doctrine had taken shape out of 
the haze which surrounds the earlier activities of the English Chancery. 
This doctrine, giving relief to expectant heirs, promised at first no major 
contribution. It aimed at a narrow objective, the protection of a landed 
aristocracy against its own improvidence. 

I. Thil point ia made particularly by Dalzell, "Durea by Ecouomic Preanre," 
20 N.C. L REV. 237 at 239-~O (1942), and by Hale, "Bargaining, DurCil and Ec0-
nomic Liberty," 43 CoL. L. REV. 603 at 616-17 (1943). The latter writer proceed. 
to point out the irrelevancies that are injected into judicial opinions by the eearch for 
evidence of emotional "disturbance or dismay in the penon subjected to threat. 

The notion tlut compulsion negates consent arises of coune through importing into 
the concept of "consent" a whole body of UlUlDptions as to the degree of freedom of 
choice that normally characterizes the relatioDi of the individual to hi. environment. 
Once thete assumptiON are rejected and the universality of pressure restricting choice 
,La been recognized, it becomes clear, as Pattenon has said, that "The attempt to IOlve 
.legal problema by the touchstone of 'free will,' by postulating an individual will in
aulated from its aoeial environment, only serves to obecurc: the genuine problema of 
.:thics and policy. If a man i. deemed not to 'consent' because he was induced by pret
lUfe outside himllelf, then consent becomes a uRless concept in the administration of 
jnatice." Pattenon, "Compuhory Contracts in the Crystal Ball," ~3 CoL. L. REV. 
731 at HI (19·.u). 
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The need for special protection arose from prevailing standards of 
fashionable conduct, which dictated a high level of conspicuous expendi
ture. It was honorable to maintain a gentlemanly extravagance, even 
where current meome did not suffice: all blame was reserved for those 
hangers-on of polite society who pandered to extravagance by supplying 
it with the necessary means. Their special prey was the expectant heir 
or reversioner, in urgent need of ready cash but precluded from bor
rOWIng at moderate rates of interest by the uncertainty of his prospects. 
The Chancellors of the late seventeenth and eighteenth centuries im
posed a firm control on traffic with such persons. In the Chancery re
ports they published their determination to prevent dispersal of family 
estates through improvident sales by their prospective owners. The mo
tive was clear-to preserve for a dominant class the economic resources 
on which its prestige and power depended.1T 

The audience for which the Chancery reports were intended did not 
expect apologies for the policies so announced. Nevertheless the need 
was felt for some broader ground than the protection of class interest. 
The broader ground adopted involved a combination of two elements-
the economic necessity which impaired the bargaining power of the 
expectant heir and the unequal exchange of values which this necessity 
produced. Both elements had implications extending far beyond the 
immediate problem. Even within tJIe' radius of the immediate problem, 
the refinement and elaboration of these elements produced an impor
tant movement of ideas. 

From an early stage the class of "expectant heirs" was conceived 

87 Lord Nottingham is as emphatic a spokesman as any. In Berney'a Case (1680), 
quoted from Nottingham'. manuscripts in 2 Swanst. 142, 143, relief was given against 
atipulations for penalties and against wes of goods to a necesitouB heir at eXCeJlive prices, 
on repayment by the heir of the SlUIlJ of money a<;tually borrowed. The reaaons ltated 
for allowing relief were that "this infamous kind of trade and circumvention ought by 
all means to be luppre&ICd; the Star Chamber uaed to punish it, and this Court did 
always relieve against it. No family can be safe if this be Buffered." 

Again, in Cole v' Gibbons, 3 P. Williatns 290 at 293 (1734), Lord Talbot is 
quoted to the effect that it is "the policy of the nation to prevent what was a growing 
mischief to ancient families, that of seducing an heir apparent from a dependence on 
his ancestor who probably would have supported him, and, by feeding his extravagancies, 
tempting him in his father's life-time, to sell the reversion of that catate, which was 
settled upon him; forasmuch as this tended to the manifeat ruin of families ..... ' 

The Inobbery with which these cases reek is well conveyed by Earl of Portmore Y. 

Taylor, 4 Sim. 182 at 213 (1831): "The mere fact, that Lord Portmore was not only 
the Heir Apparent of his Father, but also the expectant Heir to a Peerage, also brings 
the Case distinctly within the Rule laid down by this Court, and which is founded on 
general policy, namely, that this Court will not allow the Heir of a Family of Rank to 
be reduced to poverty and distresa by dealing with his expectancies." 
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broadly, to include remaindermen, reversioners, and other persons tem
porarily distressed who had hopes of future prosperity. Transfers of 
expectancies, as such, appeared very rarely, though where they did the 
need for employing the machinery of specific performance of contract 
made available the higher standards of fairness evolved in specific per
formance remedies." The English cases centered chiefly around trans
fers of reversions or remainders, in return for present cash. I. Relief was 
also extended to the case of the so-called post obit bond, by which a loan 
of money was secured through a promise to pay a much larger sum on 
the death of a person or persons with outstanding life or entail inter
ests." In the earlier cases, the Chancellors vigilance likewise reached 
out to transactions, such'as sales of goods at exorbitant prices or grants 
of rent-charges or annuities, which seemed to disguise mere loans of 
money and involved an unequal exchange.u 

As in more mod~rn regulations of the small-loan market, these doc
trines encountered difficulties. Even to contemporaries it was evident 
that too restrictive a eontrol by equity might prove harmful to the very 
persons whom the Chancellor aimed to protect, by depriving them of 

II Resort to doctrines of specific performance wu of coune made necessary by the 
refusal of common law courta to recognize "property" in mere expectancies, which did 
not fit within the categories of revenion or vested remainder. I SIMES, FUTURB IN

TBJU!STS, § 234 (1936). Since enforcement depended on oontract doctrines, it wu 
poaible to employ the usual requirements of fairneae and adequacy of price devdoped 
for the remedy of apecific performance. Cases allowing specific performance, subject 
toma requirements, are Beckley v. Newland, 2 P. Williams JHz (1723); Hobson v. 
Trevor, 2 P. William. 19J (1723); Medcalfe v. Ives, 1 Ad:. 63 (1737); Whitfidd v. 
Fauaaet, I Ves. Sr. 387 (17S0); Wright v. Wright, I Ves. Sr. 409 (1750); Wethered 
v. Wethered, 2 Sim. 183 (1828). 

I. Cancellation wu ordered on repayment of the sum advanced plUJ limple in
terest, in Nott v. Hill, I Vern. 167 (1683), transfer of remainder in tail of land worth 
£800 but lubject to outstanding life catate, in return for £30 cuh and £20 annuity; 
Twiatleton v. Griffith, 1 P. Williams 310 (1716), sale for £JOSO of an catate worth 
£1 So a year but subject to the life estate of plainti1rs aged and infirm father who died 
within twO yeaJ'll; Barnardilton v. Lingood, 2 Ad:. 133 (1740), contract to transfer 
remainder in tail in land worth £300 a year, in return for £300 in cash; Crowe v. 
Ballard, I Ves. ZJ4 (1790), laic for £310 of £1000 legacy payable on death of a 
woman aged sixty-nine; Peacock v. Evans, 16 Ves. S12 (1809), laic of remainder after 
a life catate for an inadequate price; Earl of Portmore v. Taylor, 4 Sim. 1Hz (1831), 
assignment of annuities, subject to an outstanding life estate, for somewhat leas than 
one-half their capitalized value • 

.0 Berny v. Pitt, 2 Vern. 14 (1686); Wiseman v. Beake, 2 Vern. 1%1 (1690); 
Jamesv. Oadca, 2 Vern. 402 (1700). 1. Berney'_ Cae. 2 Swamt. 142 (1680); Earl of Ardglaasc v. Muschamp, I 
Vern. 237 (1684); Bill v. Price, I Vern. 467 (1687); Lamplugh v. Smith, 2 Vern. 
77 (J688); Freeman v. Bilhop, 2 Atk. 39 (1740); Lamplugh v. Lamplugh, 1 Dick. 
411 (1769). 
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power to bargain at the time of their greatest need. ,I Beyond this, the 
transactions themselves usua1ly involved elements of risk which might 
justify a higher return than simple interest. In spite of these difficulties, 
doctrine rapidly hardened. The objective standard of fairness that 
equity enforced was a return of the money paid, plus simple interest. 
The factor of risk was very largely disregarded and emphasis was 
placed instead on the disproportionate gain resultirig on the ancestor's 
timely death.~ 

In the nineteenth century conflict of opinion arose, not so much over 
the basic doctrine itself as over the method of determining the elements 
of a fair price. Whether the transaction was an outright sale or a mort
gage of a reversionary interest, its fairness could not be measured 
merely by hindsight. The values exchanged in an outright sale or in 
the giving of security by a mortgagor would usually depend on uncer
tain future events, such as the death of a life tenant or a prospective 
failure of issue. It became increasingly common to express the tests of 
adequacy of consideration in terms of burden of proof, by throwing on 
the party resisting cancellation the burden of establishing the fairness of 
the whole transaction. But it was clear that this technique involved 
more than an initial procedural handicap!' If in the end the proof 

'2 The point was mongly urged by the defendant in Twisleton v. Griffith, t P. 
Williaml 310 (1716), but was answered by the coun with the comment that Wei of 
revenions "tended to the destruction of hein sent to town for their education and to 
the uner ruin of familiel," and that inability to sell his revenion "might force an heir 
to go home and lubmit to his father or bite on the bridle and indure lOme hardships, 
and in the meantime he might grow wiser and be reclaimed." 

In the nineteenth century several cases express serious misgivinga as to the harmful 
eHects on the prospective heir himself of too strict a regulation by equity. Shelly v. 
Nash, 3 Madd. 232 (1818); Bromley v. Smith, 26 Beav. 644 (1859). 

~ Berny v. Pin, 2 Vern. 14 (1686). cancellation decreed in spite of a atipulation 
discharging the seller of a remainder interellt of all obligation if he did not lurvive his 
father; Barnardiston v. Lingood, 2 Atk. 133 (lUO); Crowe v. Ballard, I Vel. U4 
(1790); Bowea v. Heaps, 3 VeI.8t B. 117 (1814). An eddy in the main Itream ia 
Nicholl v. Gould, 2 Vel. Sr. 4%2 (17S2), where a "poor dragoon" was refused can
cellation of a we of a remainder after a fee tail, in spite of the death without issue only 
one month later of the tenant in tail. The coun admined that if there were "any de
gree of fraud or imposition" the sale would have been set aside, but concluded that the 
extreme uncertainty as to the value of the plaintiff's interest precluded a finding of in
adequacy of price. 

"Even as procedural handicap, this device had important eHecta in lOme situa
tions. For example, in Salter v. Bradshaw, %6 Beav. 161 (18S8), cancellation was 
decreed of a sale of a revenion made forty years before, on the ground that the pur
chaser had not preserved evidence that the price paid was at the time adequate. Again, 
in Benyon v. Fitch, 35 Beav. S70 (186S), the impossibility of proving the value of an 
interelt which depended on the death of another peraon without iaue male was held to 
require cancellation, since the purchaser had not sustained the burden of proof. 
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showed even a minor discrepancy between the values exchanged, can
cellation was usually decreed!' Furthermore, though the use of a hind· 
sight test w~ expressly disclaimed, actuarial calculations were used in 
some of the cases in place of a test of market value, measured by the 
price that other buyers would have been willing at the time to pay for 
the interest transferred." This excess of zeal led to a reaction in the 
decisions 41 and finally to the intervention of Parliament, which pro
vided in I 867 that "no purchase made bona fide and without Fraud or 
unfair Dealing of any Reversionary Interest in Real or Personal Estate 
shall hereafter be opened or set aside merely on the Ground of Under
value." 48 But the effect of this legislation was negligible. It was con
strued, consistently with its language, to preclude cancellation merely 
on the ground of undervalue. Where elements of inequality between 
the parties were added, relief was freely given and even the burden of 
proof on the party resisting cancellation was preserved. n 

Persistent efforts were made to reconcile these doctrines with main 
trends in other areas. The effort was only partly successful. The 
triumphant progress of laissez-faire was leaving its mark on nineteenth 
century equity, which increasingly relaxed its tests of adequacy of con
sideration in the interests of "freedom of contract." 10 But the protection 
given necessitous reversioners and remaindermen rested largely on in
adequacy of price. In one aspect this special doctrine remained, as on 
its first appearance, an indulgence to a younger generation whose ad
vancement in life was so long postponed by the family settlements of 

48 Newton T. Hunt, 5 Sim. 5JI (1832); Edwards v. Bon, 2 De Gex, M., Be G 
55 (I 8 5 2) ; FOItc:r v. Roberts, 29 Beav. 467 (I 861) ; Joneav. Ricketts, 31 Beav. 130 
(1862); Nesbittv. Berridge, 32 Beav. 282 (1863). 

Even the caaca in which the burden of proof was held to be sustained show the 
extremely close scrutiny to which thelle transactions were subjected and how narrow 
a margin might suffice for upsetting them. Headen v. Rosher, 1 MeL. Be Y. 89 (1824); 
Perfect .... Lane, 3 De Gex, F Be J. 369 (1861). 

441 Particnlarly in Gowland T. De Faria, 17 Ves. 20 (1810), though the facti of 
that case .howed a considerable discrepancy in valoes and the effect of Sir William 
Grant'. language seems to have been exaggerated in later caaca and by KALES, FUTURE 
INTEJUEITI, zd cd., §§369 ct eeq. (19z0). 

4T A test of market value, for what it was wonh, was decisively establiahed and the 
language of Gowland v. De Faria repudiated by the Houlle of Lords in Earl Ald
borough .... Trye, 7 Clarke Be F •• U6 (1840). Funher citations are given by KALES, 
FUTURE INTJ!1lESTs, 2d ed., §§ 369 et seq. (1920). 

4131 &: 32 Vict., c ..... 
- Tyler v. Yates, L.R. 6 Ch. App. 665 (1871); Earl of Aylesford v. Morris, L.R. 

8 Ch. App. 484 {1871}; In re Slater's TrustI, LR. II Ch. Div. 227 (1879). 
eo E. g., Burrowes v. Lock, 10 Ves. 470 (180S); King v. Hamlet, 2 Mylne Be K. 

456 (18H)· 
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the landed gentry.61 The explanation given in the equity cases, how
ever, was the combillation of inadequacy of price with the economic 
necessity of the rever~ioner or remainderman. This emphasis on the 
element of economic necessity was justified by the economic pressures 
which were in fact revealed in most of-the cases, though equity doctrines 
had tended to degenerate, in application, into mechanical formula. I. 
Even with this emphasis, there remained the need for broader theory, 
which would relate this specialized form of relief to some larger objec
tive of legal and equitable remedies. It was here that theory failed. 
About the best that could be suggested was that the cancellation of ad
vantages secured through exploitation of need rested on "the uncon
scientious use of power."·' As so often occurred before and since, the 
vagueness of the morality appealed to in equity cases obscured rather 
than clarified the functions of Chancery remedies. 

This very vagueness of Chancery doctrines, however, helped greatly 
in their extension to related situations. The process of extension was 

51 The doctrine was primarily concerned, as in the earlier period, with outright 
sales of remainders and reversions in either real or personal property, numerons trans
actions of this type being included in the references collected in KALa, FUTUU 
INTERES'n, ad cd., §§ 369 et seq. (19~0). But it also included all attempts to im
pose charges, by way of mortgage or annuity, on reversionary or remainder interests. 
Gowland v. De Faria, 17 Ves. zo (1810); Pennell v. Millar, Z3 BellY. 17Z (1856); 
Bromley v. Smith, z6 BellY. 6« (1859); Tyler v. Yates, L.R. 6 Ch. App. 665 (1871). 
Also surviving was the older doctrine as to tori ooil bonds. Whanon v. May,s Ves. a6 
(1799,1807); Marsack v. Reeves, 6 Madd. 108 (18zl); Fox v. Wright, 6 Madd. 111 
(Ihl); Bernal v. Marquis of Donegal, 3 Dow 133 (1814). The language of these 
cases indicated that the emphasis was not so much on the form of the transaction as on 
the fact that it was executed by a person "in the position of an expectant heir." Pro
tection was in other words an incident to status. 

II Most of the cases present penonal histories of progressive financial disaster, with 
hounding by creditors and desperate efforts to postpone the collapse. Sometimes, how
ever, the dealings with reversionary interests were perfectly straightforward businC811 
transactions, with the family solicitor and swarms of actuaries standing by. One il11J1o
tration out of many is Bromley v. Smith, ~6 Beav.644 (1859), where the court pointed 
out at p. 664 that the transaction was not saved by the fact that the owner of a rever
sionary interest was a mature man of thirty-nine years who knew perfectly well what he 
was doing and added: "Neither is it necessary for the heir to shew that he was in dis
tress for money at the time; that fact is assumed, from the circumstance of his having 
dealt with any on such a footing, and the assumption, that the person advancing the 
money has possibly taken advantage of that distress, is the reason why the Court throws 
upon him the burthen of proving that the bargain he executed was reasonable." .1 Lord Selborne in Earl of Aylesford v. Morris, L.R. 8 Ch. App. 484 at 490 
(1873), asserting that the decisions "raise 'from the circumstances or conditions of the 
parties contracting--weakness on one aide, usury On the other, or extortion, or ad
vantage taken of that weakness'-a presumption of fraud. Fraud does not here mean 
deceit or circumvention; it means an unconscientious use of the power arising out of 
these circwnstances and conditions." 
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easiest in those cases where bargain transactions were made with persons 
who were physically and mentally weak. Such elements of personal 
disability occasionally appeared in the reversioner cases themselves, and 
in such cases the relations between doctrines as to sales of reversions and 
"undue inftuence" were particularly close." The contribution of the 
reversioner cases is more directly traceable in other situations where dis
parity in worldly experience was coupled with extreme poverty 011 

pressing economic need. The English cases, in considerable variety, 
which awarded cancellation, could spell out no reason more precise than 
"fraud," "surprise," or the "unconscionable" character of the bargain.'· 

"Bawtree v. WalJOn, 3.Mylne Be K. 339 (1834). 
ea- containing dements of "undue influence" but cxplClling a aomewhat broader 

principle are Longmate v. Ledger, 4 Giff~ I S7 (186o), sale of fee simple interest in 
real estate for an inadequate price by a man seventy-two yean old, formerly a farm 
laborer, "of weak and eccentric dispoaition" and without independent advice, these cir
cumstances being said to throw on the purchaser the burden of proving that "no unfair 
advantage was taken of his weakness, and that a fair price was given to him" (id. at 163, 
164); Clark v. Malpas, 4 De Gex, F. &: J. 401 (1862), sale of fee simple interest by 
a man over sixty years of age, "in humble life •.. and unable to judge of himself the 
precautions to be taken in selling," and without independent advice (id. at 403, 404) ; 
Evans v. Llewellin, I Cox Ch. 333 (1787), sale of a half-interest in land by persons 
"in very mean circumstances, ••. and quite ignorant of their rights" (id at 33S) • 

.. Proofv. Hines, Cases Temp. Talbot III (I73S), bond for £)000 given by a 
man illiterate and in desperate poverty in return for services in proving a claim to in
heritance of an estate; Wood v. Abrey, 3 Madd. 417 (1818), tenant for life and re
mainderman join in sale of their interCltS so that the rule of the revenioner-remaind
erman cases does not apply, but inadequacy of price plus "the great distreSll" of the 
vendon held to justify cancellation; Pickett v. Loggon, 14 Ves. 2IS (1807), sale of 
freehold and copyhold estates for an inadequate price by vendors in a state of "most 
abject and importunate distress"; Baker v. Monk, 4 De Gek., J. Be S. 388 (1864), 
sale by a woman, aged sixty-seven, "in humble life, of slender education" to an ex
perienced business man, at an inadequate price and without independent advice; Fry v. 
Lane, 40 Chan. Div. 312 (1888), sale of undivided interests in real and personal 
property for an inadequate· price by "poor, ignorant men" without independent advice; 
J2Dles v. Kerr, 40 Chan. Div. 449 (1889), mortgage of an interCit in real estate by a 
poor solicitor'. clerk who wasprCSIICd by crediton and whOle "position of poverty and 
necessity ••• put him practically at the mercy of the lenden so that the parties were 
not 'on equal terms.''' (p. 460). 

In How v. ,Weldon, 2 Ves. Sr. 516 (17S4), a sailor's assignment for an inade
quate price of his .hare in prize money was set aside, sailon being described as "a race of 
men, loose and unthinking," so that plaintiff might be considered "at least in as 
favourable a light as a yOl1ng heir" (id. at S J 8). 

In Underhill v. Harwood, JO Ves. 209 at 219 (1804), Lord Eldon a&IIerted the 
jurisdiction 01 equity to review the adequacy of the consideration in a grant of an an
nnity in return for present cash, though the grant was made by business partnen for 
the pnrpoae of securing funds for nse in their business. He lUIDIJ1arized the effect of the 
equity cases by saying that "if the terms are so enremely inadequate as to satisfy the 
colllCienee of the Court by the amOunt of the inadequacy, that there must have been 
imposition, or that species of pressure upon distress, which in the view of this Court 
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Taken together they constituted an important departure from the class 
bias which first inspired the reversioner cases. They also established a 
source, from which American courts were to draw, for a broad doctrine 
that inadequacy of consideration would justify cancellation when 
coupled with extreme disparity in knowledge, experience, or economic 
and social position. 

In the United States these doctrines as to sales of reversions under
went an important transformation. The main policy which had inspired 
the special treatment of reversioners and remaindermen, the policy of 
preventing dissipation of family estates, seemed wholly unacceptable to 
most American courts. Numerous cases rejected, sometimes with vigor, 
the English restrictions on sales of future interests and declared them 
as freely marketable as other forms of ownership." Only in isolated 
instances was inadequacy of price admitted as a ground for attack: on 
such transactions, and there the presence of other elements made it pos
sible to explain results on broader grounds. ar 

On the other hand, the English doctrine was translated into a special 
control over sales of expectancies, redefined to include merely those 
bare expectations of inheritance which fell outside the common law 
scheme of vested and contingent estates. This result was in part pro
duced by the continued refusal to admit that "ownership" could attach 
to such anticipations, so that attempts to transfer could be enforced only 
by way of specific performance of contract, after anticipations were 
realized through the death of the ancestor. The use of this technique 
made available tl-e stricter tests of fairness and adequacy of price that 

amounts to oppression, this Court would order the instruments to be delivered up, 
though Courts of Law might hold that judgment not within the sphere of their 
powers." 

18 Hayes v. Huddleson, 40 App. D.C. 183 (1913); McAdamsv. Bailey, 169 Ind. 
SI8, h N.E. 1057 (1907); Jaeschke v. Reinders, % Mo. App. %U (1876); Davidian 
v. Litde, n Pa. %45 (1853); Whelen v. Phillips, 151 Pa. 3U, %5 A. « (189%); 
Cribbina v. Markwood, 13 Gratt. (Va.) 495 (1856); Provident Life and Trust Co. v. 
Fletcher, %37 F. 104 (1916). 

Similarly, cancellation refused in transfers of legacies whose payment or enjoy
ment was postponed. Parmelee v. Cameron, 41 N.Y. 39% (1869); Jacbon'sEstate, %03 
Pa. 33,5% A. u5 (190%); Phillips' Estate, %05 Pa. 511, 55 A. %12 (1903); Singer's 
Estate, %17 Pa. %95,66 A. 548 (1907). 

11 M'Kinney v. Pinckard's En., % Leigh (Va.) 167 (1830), extreme inadequacy 
of price plus economic necessity; Friedman v. Hinch, 18 N.Y.S. 85 (189%), extreme 
inadequacy of price. The views of the English cases seem to be reflected in Dunn ". 
Chambers, 4 Barb. (N.Y.) 376 (1848), and Chamben v. Chambers, 139 Ind. III, 
38 N.E. 334 (1894), the dictrines of the latter case being considerably qualified by 
McAdams v. Bailey, cited in note 56. 
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are traditional in specific performance cases. II Another rationalization 
also appeared, the possible "fraud" on the ancestor if arrangements 
were made without his knowledge to alter the intended devolution of 
his estate. This suggestion, originating in Massachusetts, reflected some 
archaic conceptions of parental or ancestral authority that had been im
plicit in the English cases"- It led in a few states to a requirement of 
express consent by the ancestor to arrangements disposing in advance of 
any acquisitions from his estate.eo This requirement was either rejected 
or ignored in most of the states. Ii Like the surviving requirement of 
adequacy of price, it must be explained chiefly through the special dis
advantages which attach to the position of the "expectant" heir. Ameri
can cases which maintain a strict control over sales of expectancies, as 

.. Numeroul casea adopting thil analysis are collected in 17 A.L.R. 597 (I 9lZ), 
44 A.L.R. 1465 (19%6), and JU A.L.R. 450 (1939). In a few instances there hu 
appeared an alternative mode of analysil, estoppel by deed operating on the title later 
acquired, when the attempt to transfer wu by warranty deed. 17 A.L.R. 597 at 616 
(J9lZ), 44 A.LR. J465 at J469 (J9z6), 121 A.L.R. 450 at 459 (1939). Bot see 
Murin v. Marlow, 65 N.C. 696 (187J); Dailey v. Springfield, J« Ga. 395, 87 S.E. 
479 (J9J5)· 

HOitility to dealinga with expectancies is carried to an extreme in Kentucky, 
where a IIc:ries of casea have held that attempts to tranlfer .uch interests are abeolutely 
void both at law ad in equity, even when reinforeed by covenants of warranty. 17 
A.L.R. 615 (19u); I SIMES, FUTt1JlE INTEKESn, § z34 (1936) • 

.. In King v. Hamlet, % Mylne &.K. 456 (18H), the parent'. knowledge of his 
IOn'. cnensive dealinga with his revenionary intereats was held to eliminate the need 
for the protection ordinarily allowed. Earl of Chesterfield v. Janssen, I Ad. 301 
(1750), mentions. one of IIc:veral reuons for the rules prot~ing revenionen, the 
"fraud" on anceston, in being "seduced to leave their fortunes to be divided among a 
let of dangerous persons, and common adventuren." Id. at 353. 

The need for firm control over improvident youth seemed sufficiently Itrong to 
the court in Boynton v. Hubbard, 7 M .... 11% (1810),10 that a contract for eale of an 
expectancy was held void in an action at Jaw for damages, on account of the "fraud" ou 
the ancestor and the grim prOlpect that the heir might thereby be allowed to li7e in 
"prodigality, idlenCll, and vice." 

eo FarmeR' Loan and Trust Co. v. Wood, 78 Ind. App. 147, IH N.E. 899 
(19U); Hight v. Clrr, 185 Ind. 39, liZ N.E. 881 (1916); Stevens v. Stevens, J81 
Mich. 438, 148 N.W. zZ5 (1914)' In the two cues last cited, the requirement was 
enforced even though the ancestor was insane and therefore incapable of giving effec
tive consent to the transaction . 

•• Gannon v. Graham, ZII Iowa 516,231 N.W. 675 (1930); Hale v. Hollon, 90 
Tex. 4Z7, 39 S.W. z87 (1897); Fuller v. Parmenter, 7% Vt. 362, 4-7 A. 1079 (1900). 
Of the many casea that ignore this requirement, may be cited Clendening v. Wyatt, 54 
Kan. 5z3, 38 P. 79" (1895); McDonald v. McDonald, S Jones (58 N.C.) ZII 
(1859); and Fidelity Union Trust Co. v. Reeves, 96 N.J. Eq. 490, u5 A. 58z, 98 
N.J. Eq~ 4U, 131 A. z08 (19%4-). And see Gadsby v. Gadsby, %75 M_. 159, 175 
N.R. 49S (193 1). 
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that term is now redefined, express a continuing need for protective 
doctrine, though its scope is now narrowly limited.s• 

The broader ideas generated in the English reversioner cases en
countered a different fate. Instead of bemg restricted in scope, as was 
the concept of the "expectancy," the tests of fairness in English equity 
cases were still further generalized. In the United States, as in Eng
land, the movement of ideas broadened out from the narrow channels 
within which it had been confined. The direction of this larger move
ment must now receive some attention, particularly with regard to mod
em judicial attitudes toward adequacy of consideration. 

IV 

LEGAL AND EQUITABLE DOCTRINES AS TO ADEQUACY OF 

CONSIDERATION 

The Roman law rules of laesio enormis, allowing relief for in
adequacy of price, have never achieved any general acceptance either at 
common law or in equity. Though undoubtedly known to some English 
students of Roman law, the rules of laesio were scarcely needed in the 
earlier centuries before the English law of contract had moved out from 
under the shadow of the penal bond. Nor is it a matter for regret that 
our law has not undertaken to solve the problem of the fair exchange by 
this purely arithmetical test.81 

When assumpsit was developed, during the fifteenth and sixteenth 
centuries, as a remedy for breach of informal contract, the primary 
problem was to define in a technical formula the classes of transactions 
to which a technical system of remedies was being extended. The test 
of consideration, which began to take shape for this purpose in the six
teenth century, was not intended as a device for attack on unequal bar-

U The following cases are panicu1arly luggestive as to the requirement of ade
quacy of price in transfers of e%pectant interests: Bridge v. Kedon, 163 Cal. 493, 1:&6 
P. 149 (191:&); Richey v. Richey, 189 Iowa 1300, 179 N.W. 830 (19%0); Klingen
smith v. Klingensmith, 193 Iowa 350, 185 N.W. 75 (19%%); Baltimore Humane 
Impartial Society v. Pierce, 100 Md. 5zo, 60 A. z77 (1905); Bayler v. Common
wealth, 40 Pa. 37 (1861); Norris' Estate, 3Z9 Pa. 483,198 A. 14% (1938); Buder 
v. Haskell, 4- Desaus. (S.C.) 651 (1816); Taylor v. Swafford, 1%% Tenn. 303,1:&3 
S.W. 350 (1909). 

81 The rules of laesio as they appeared in the Corpus Juria of Justinian allowed 
rescission to sellers of land where the price received was leas than half the value of the 
property sold. Gready e%panded in the middle ages, the doctrine retained the purely 
arithmetical test of a 50 per cent discrepancy in value. The later experience of France 
and Germany with the doctrine is brieBy sketched by Dawson, "Economic Duress and 
the Fair Exchange," II TULANE L. REV. 345 at 364 ff. (1937). 
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gains. Though the record is most incomplete, we can be sure that the 
alleviation of hardship and the overhauling of "hard" bargains were 
the functions of Chancery remedies. In the common law system the 
stroggle over consideration was a struggle to express the results of 
procedural development in areas where policy and fairness required 
enforcement, not cancellation or revision. The early common law cases 
which refuse to review the "adequacy" of consideration must be read 
against this background." 

The refusal to review the "adequacy" of consideration came to rest 
on broader premises in the eighteenth and nineteenth centuries. As 
theories of economic individualism made their way into judicial think
ing, interference with processes of price determination began to be de
scribed as not only impracticable but positively dangerous. Like any 
other form of governmental intervention, judicial attempts to fix a 
standard of equivalence seemed to hamper the enlightened pursuit of 
self-interest, which was expected to produce unlimited gains for society 
at large. The official doctrine of the common law of contract, reaffirmed 
with mounting conviction through the nineteenth century, excluded all 
inquiry into "adequacy," provided the transaction complied with some 
one of the various technical tests summed up in the term consideration. 
Even in the twentieth century, the fundamental postulates of economic 
individualism were nowhere asserted with such vigor as in judicial 
opinions in the field of private contract law. Considerations not only 
of practicability but of positive social policy seemed to exclude those 
ethical values which medieval thought had summed up in the concept 
of the "just price." 

Even in the nineteenth century this broad conclusion was never com
pletely accepted in fact. A standard of equivalence was enforced, for 
example, in equity cases involving specific performance. The expla
nation commonly given for this survival was the discretionary character 
of equitable remedies, reinforced by the suggestion that the refusal of 

., Stur]yn v. Albany, Cro. Eli%. 67 (1587), il uana1Iy cited as early authority for 
the proposition that the adequacy of consideration would not be inquired into in com
monlawactions. But in that case defendant, assignee of a lessee, promised plaintiff, the 
leuor, to pay the amount of overdue rent if plaintiff would show him a deed proving that 
the rent was due. Plaintiff accordingly did 10, and then sued for the amount of the rent 
that was admittedly due, though defendant', own personal liability would have been 
hard to establiah in the absence of the promise lUed OD. In this contut large implica
tions can IClIJ'ccly be read into the coun'. statement that "when a thing is to be done by 
'the Plaintiff, be it never 10 amalI, this i. a sufficient consideration to ground an Action." 
The.arne comment may be made as to Bunniworth v. Gibbs, Style 419 (1654), which 
is likewise cited for the remark: "a little consideration will serve to ground a promise 
upon." 
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specific performance would have no serious consequences since a dam
age remedy was still available. This is not the place to explore the 
defects of the technique employed, defects that became more serious 
with the crystallization of the rules of contract damages in the nine
teenth century"· It is enough to suggest that an ideal which was con
sidered unsafe for wider use was here strongly asserted and brought to 
partial realization." 

In particular types of legal transactions a standard of equivalence 
was more vigorously maintained. A familiar example is the bargain be
tween mortgagor and mortgagee for sale of the equity of redemption. 
The official reasons for strict control at this point are familiar. The ec0-

nomic necessities of the mortgagor, particularly after default in pay
ment, leave him exposed to exploitation. Without denying him power 
to bargain his way out of financial embarrassment, courts of equity 
surround him with elaborate safeguards to ensure the fairness of the 
ultimate result," 

Closely connected with the rules as to sales of the equity of re
demption are the rules evolved, particularly in equity, in the broader 
field of usury. It is from statute that we have derived the rules in
validating stipulations for excessive interest, as well as the particular 
~dard of equivalence that defines a reasonable rate. But the experi
ence of equity courts in awarding cancellation of usurious transactions 
familiarized them with an area in which an unequal exchange of values 
was frequently produced by the borrower's financial necessity. In early 
American cases there appeared some tendency to generalize the results 
of the English cases, and to relieve the distressed borrower under 
broader doctrines of case law." The modern modifications of the usury 

.. The effect of refusing specific performance while a damage remedy i. left anil
able i. discUlSed in 3z MICH. L. REV. SI8 (1934). 

" Here, as ill other fields, many C2IeI CIID be found which declare that iD2deqnacy 
aloae is no ground for refusal to enforce a contract, unless it "Ihocb the conscience" 
or other inequitable elements are present. Nevertheless it is clear that far atricter re
quirements arc everywhere enforced in actions for specific performance and that many 
caaes will refuse the remedy merely for inadequacy of consideration. Casea are col
lected in 65 A.L.R. 7 at 80 Jr. (1930). 

"36 MICH. L. REV. III (1937), and cases collected in u9 A.L.R. 1435 at 
15-18 ff. (1940). 

81 Hough v. Hunt, 1 Ohio 495 (1816), contract to purchase land at a price more 
than twice its value, the purchaser being known to the vendor to be extremely praaed 
for money and the exorbitant price being attributed by the court to an "unfair ad
nntage" taken of tile purchaser's necessity. 

Esham v. Lamar, 49 Ky. 43 (1849), mortgage ala slave for a period of eight rears 

80 



1947 ] ECONOMIC DuRESS 279 

statutes have restricted the growth of these remedial principles,oa 
Nevertheless the usury statutes that have survived represent an im
portant departure from the main policies of a competitive economy and 
are hard to reconcile, in detailed application, with the rules of a "free" 
market. The perennial problem of the small loan, with which modern 
legislatures are so much concerned, has pressed for solution because it 
combines the elements of urgent economic necessity and resulting dis
proportion in values exchanged. 

In a survey of main attitudes toward the problem of equivalence, 
one should not neglect the special rules developed in equity for the so
called "confidential" and "fiduciary" relationships. Throughout this 
large and important group it is clear that ordinary processes of bar
gaining are considered inappropriate, because of unusual reliance on 
personal honesty and good faith that exists in fact or that is thought 
necessary for performance of "fiduciary" functions. In enforcing such 
expectations of honesty and good faith, the technique commonly used 
is the one already encountered in the English reversioner cases, a shift 
in the burden of proof. The person securing an advantage from a con
fidential or fiduciary relationship is required to prove not only his own 
full disclosure of all the relevant facts, but the fairness of the transac
tion as a whole. The attempt to frame substantive doctrines in terms of 
purely procedural handicap, together with the murky language em
ployed in the equity cases, has disguised the main policies that are at 
work. Though discussion is largely in terms of false motivation 
("fraud" and associated ideas), the effect is a standard of equivalence, 

by settlers who had just remo\'ed to Kentucky and were deltitute, the amount of the 
loan being equalled by the value of the slave'a servicca in a lingle year and the contract 
being found to be "hard, unconacientiolll, and extorsive." 

Deadcriclt v. WatkiN, 8 Humph. (Tenn.) 5z0 (18H), assignment for leas than 
half ita value of part of a legacy due from an catate in prOCell of diatribution, the assignor 
being twenty-three yeara old and in urgent need of money. 

A later case of the ume type ia RoDX v. Rothachild, 37 Miac. 43S, 75 N,Y.S.763 
(190z), though the result may be attributable to the usury statute. See also Bidwell v. 
Whitney, 4 Minn. (Gil ..... S) 76 (186o); Sime v. Norris, 8 Phila. (Pa.) 8 .... (1871); 
In re Chicago Reed & Fumiture Co., (C.C.A. 7th, 1925) 7 F. (2d) 885. 

e. Shriver v. Druid Realty Co., 149 Md. 385, 131 A. 81S (1926), refusing to 
modify a contract for the loan of money at excessive rates, where the usury statute in 
force expressly excepted corporate borrowen; Jenkin. v. Moyse, 254- N.Y. 319, 172 
N.E. SZI (1930). Other cases have refused, in a variety of .ituations, to find that the 
mere refpsal to loan money was coercive within the tests for economic duress. Holmes v. 
Clark, 274 Ky. 349, 118 S.W. (zd) 7S8 (1938); McFarland v. Liberty Nat. Bank, 
166 N.Y.S. 393 (1917); Starks v. Field, 198 Wash. 593, 89 P. (zd) SI3 (1939). 
Thi. issue will be further diacuaed in a later article. 
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that applies in a wide variety of personal relationships and to many 
types of legal transactions.70 

In addition there survived some broader and still vaguer doctrines 
of equity which admitted mere inadequacy of consideration as ground 
for cancellation. The language used was characteristic. After denying 
that equity possesses its own independent tests of adequacy of price, it 
was usual to add that the result was otherwise where the inadequacy was 
so great as to "shock the conscience." In such cases the inadequacy was 
said to raise a presumption of "fraud" (often expressed as a conclusive 
presumption), so that relief could be rested on an ancient and respect
able ground of equity jurisdiction, rather than on the doubtful ground 
of inadequacy as such.71 Throughout the nineteenth century and down 
to the present time these ideas have persisted. They might be disre
garded if there were not a considerable number of reported decisions 
in which such language was given effect through the grant of cancella
tion.72 If criticism is to be levelled at such decisions, it should be 

.0 For example, Kirby v. Arnold, 191 Ala. 263,68 S. 17 (19IS); Pye v. Pye, 
133 Ga. 246, 6S S.E. 424 (1909); Reed v. Peterson, 91 Ill. 288 (1878); Walker v. 
Shepard, 210 Ill. 100, 71 N.E. 422 (19°4); Swiney v. Womack, 343 111. 278, 175 
N.E. 419 (1931); M'Cormick v. Malin,.s Blackf. (Ind.) S09 (1841); Hunt v. Bas, 
2 Dev. (17 N.C.) 292 (1832); HutsOn v. McConnell, 139 Okla. 240, 281 P.760 
(19z8); King v. Cohorn, 6 Verg. (Tenn.) 75 (1834). 

11 The phrasing is that of Lord Eldon in Coles v. Trecothick, 9 Ves. 234 (1804), 
a specific performance case. Lord Eldon stated at p. 246 that specific performance 
should be refused where the inadequacy of price was "such as shocks the conscience, and 
amounts in itself to conclusive and decisive evidence of fraud. • •• " This phrasing 
was popularized by Story, as the test for determining the enforceability of contracts in 
equity. STOR.Y, EQUITY JUR.ISPRUDENCE, 3d cd., §§244-246 (1843). Most of the 
cases cited in notes 69,71 and 72 use this language, with or without variations. In many 
others it appears as dictum. 

72 Kirby v. Arnold, 191 Ala. 263,68 S. 17 (19IS); Buder v. Duncan, 47 Mich. 
94 (1881); Johnson v. Woodworth, 1.34 App. Div. 715. Il9 N.V.S. 146 (1909); 
Sherman v. Glick, 71 Ore. 451,142 P. 606 (1914) j Stephens v. Ozbourne, 107 Tenn. 
572,64 S.W. 90Z (1901); Burch v. Smith, 15 Tex. ZI9 ,185S). Sec also Mann v. 
Russey, 101 Tenn. 596,49 S.W. 835 (1898). 

A very large number of decisions have indicated their approval of the general 
language popularized by Story, using the "shock-the-conscience" and similar tests. 
These decisions are unsatisfactory as authorities in the sense that in practically all of 
them some elements of oppression, personal inequality or misleading conduct, short of 
positive misrepresentation, are found to be present in widely varying degrees. The 
following are merely illustrations: Lester v. Mahan, zs Ala. 445 (1854); Shaffer v. 
Security Trust and Say. Bank, 4 Cal. App. (2d) 707, 41 P. (zd) 94-8 (1935); Hardy v. 
Dyaa, 203 Ill. 211, 67 N.E. 852 (1903); Marshall v. Billingsley, 7 Ind. 250 (18SS); 
Matthis v. O'Brien, 137 Ky. 6SI, 126 S.W. 156 (1910); Barker v. Wiseman, 51 
Okla. 645, lSI P. 104-7 (1915); Birdsong v. Birdsong, 39 Tenn. 289 (18S9); Kuc1-
kamp v. Hidding, 31 Wis. 503 (1872); Carpenter v. Mason, 181 Wis. 114,193 

82 



1947 ) ECONOMIC DURESS 281 

neither for the results reached (in granting cancellation with or without 
terms) nor for their failure to define the precise point at which the in
equality of the exchange becomes sufficiently extreme. The ground for 
criticism should be the indirection which makes inadequacy of price 
seem a subsidiary element in judicial analysis. Confused as it is, the 
language of these cases contains a large element of truth, which may 
appear more clearly through a reformulation: an extreme disproportion 
in values in a bargain transaction requires explanation, and the explana~ 

tion can usually be found in some misplaced reliance on the opposite 
party's good faith, some misleading partial disclosure, or some extreme 
inequality of the parties in knowledge, experience, or economic reo 
sources. If inequality in values is thus traced to its source in the condi
tions or the relations of the parties, the grant of judicial remedies seems 
no longer to endanger the economic foundations of an individualistic 
society. On the contrary, the function of judicial remedies becomes a 
policing function, the detection and correction of those factors which 
disturb and disrupt the "market." This function modern courts have 
shown themselves entirely willing to assume.a 

The conclusion suggested by this short survey is that standards of 
equivalence have survived the. hostile climate of the nineteenth century, 
though in disguised form. The language of the cases reflects the ex
treme reluctance with which a review of the "adequacy" of considera
tions is undertaken and in hundreds of cases such review has been re
fused. There remains a body of doctrine, however, to which courts are 

N.W.973 (1913). Numerous cases are collected in BLACK, RECISSION AND CANCELLA
TION, ld cd., §§ 169-175,esp. § 17S; and in L.R.A. 1916 D, 381. 

A suggestive treatment of the whole subject, along lines similar to those above 
adopted, appears in 35 CoL. L. REV. 1090 (1935). 

71 A review of appellate court decisions in the bst five yean reveals, if anything, 
an increased acceptance of t4e notion that inadequacy of consideration is itself a 
"badge of fraud." It is true of the more recent decisions, as of the earlier, that extreme 
inadequacy is almost always coupled with some other factor such as inequality in knowl
edge or education, economic neceasity, reliance on personal good faith, or impaired 
capacity. It is plain, however, both from the language and the results of the cases that 
such additional facton, though in themselves insufficient, will be "seized hold of" when 
coupled with a striking disparity in values, and that the disparity in values is the prim
ary basis for relief. T.omas v. Davis. 141 Ala. 171, 1 S. (ld) 616 (1941); Barner v. 
Handy, 107 Ark. 8)1, 183 S.W. (ld) 49 (1944); State Finance Co. v. Smith, 44 
Cal. App. (ld) 688, 1I1_P. (ld) 901 (1941); Logue v. Von AImen, 379111. 108, 
40 N.E. (ld) 73 (1941.); Elsasser v. Miller, 383 III. 143.49 N.E. (ld) 11 (1943); 
Clement v. Smith, 193 Mich. 393. 193 N.W. 343 (1940); Tindel v. Williams, 187 
Okla. 481. 103 P. (ld) 551 (1940); Downing v. State, 9 Wash. (ld) 685, Il5 P. 
(ld) 97'1. (1941). Among the many cases in which similar language appears are Ross 
y. Koenig, 119 Conn. 403, 18 A. (1d) 875 (1941); Burroughs v. Mefford, 387 Ill. 
461, 56 N.E. (ld) 845 (1944). 
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free at any time to appeal, allowing cancellation for an extreme in
adequacy that "shocks the conscience" or constitutes "fraud." Even in 
the application of these vague standards, it is usually found that the 
disproportion in values is accompanied and explained by some particular 
circumstances of personal inequality or oppression, which the courts 
quite properly emphasize. Nevertheless, when the results already 
achieved in our law are added together, especially when the equity cases 
are taken into account as they usually are not, we find that the "ade
quacy" of consideration can be and frequently is measured by the tech
niques available in private litigation. It is no answer to say that courts 
can only reach the grosser instances of extreme disproportion in values 
or that disproportion in the values exchanged is usually produced by 
personal disparities between the contracting parties. That an ethical 
standard is limited or conditioned in its application is no proof that it 
has no place as a guide to judgment. 

For a study of economic duress it is not necessary to explore the in
numerable situations in which inequality in the values exchanged has 
inspired judicial attack on unfair bargains. For present purposes it may 
suffice to suggest that there is no single problem of equivalence, and 
that the problem of the unequal exchange must be approached in terms 
of the specific conditions which affect the bargaining power and the mo
tivations of individuals in particular transactions. This mode of analysis 
requires a survey in each case, not only of the gains and losses involved 
in the transaction itself, but of the means employed in the bargaining 
processes that precede it. 

It is at this point that attention should be directed again to the field 
of duress, which has been so much concerned with the problem of 
means. The first step is to suggest the specific connection between 
duress and the problem of the fair exchange. 

v 
ECONOMIC DURESS AND THE PROBLEM OF EQUIVALENCE 

The historical connection between duress and the law of crime and 
tort has obscured the main function of duress doctrines, the prevention 
of unjust enrichment. This function existed from earliest times, for 
transfers extorted by the cruder forms of physical violence present the 
most obvious form of uncompensated and unjustified gain. But the 
absence of a developed theory of restitution and the limited scope of the 
remedies available postponed definition of the functions and the essen 
tiallimitations of duress doctrines. 
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The broad limitation that emerges from the modern cases is that 
relief for duress will be given only for the purpose of restoring the ex
cess over what is reasonably and justly due, and to the extent that such 
excess is shown to exist. This limitation, fundamental as it is, is ordin
arily taken for granted. In the great mass of duress cases, restitution is 
sought of transfers or payments made in settlement of a non-existent 
debt. Retention of the money or property transferred is assumed to 
involve an uncompensated enrichment of the transferee; the debate is 
concerned merely with the means by which the transfer was coerced. In 
a relatively small percentage of the cases, however, the issue is directly 
presented, through a claim by the transferee that his retention of the 
money or property transferred is justified because some or all of the 
debt in question was owed in fact. Here the cases are unanimous in 
holding that recovery must be limited to the amount of the over-pay
ment, even though the means by which the payment was induced are 
assumed to be improper. Most frequently the question is raised in ac
tions of quasi-contract, and the result can then be explained in terms of 
the "equitable" bases of the quasi-contract remedy.T' But the same 
result is also reached in other forms of action, at law and in equity, 
though the reasons given are sometimes quite obscure.Ta 

U An example is Beckwith v. Frisbie, 32 Vt. SS9 (1859), an action of I18Umpsit 
for money paid to re1euc a cargo of oats detained by defendants. Duress of goods was 
found, but recovery was reduced by the amount which represented the reasonable ex
pense of storing the oats through the winter, an expense which the pbintiff as owner 
was required by "equity" to assume. Similarly, McVane v. WillialDl, so Conn. 54-8 
(1883); City of Chicago v. Malkan. 119 1lI. App. 542 (190,); Koenig v. Peoples 
Gas Light and Coke Co., 153 Ill. App. 432 (1910); Foss v. Whitehouse, 94 Me. 491, 
48 A. 109 (1901); Congdon v. Preston, 49 Mich. 204,13 N.W. 516 (18h); Minor 
Lumber Co. v. City of Alpena, 97 Mich. 499, 56 N.W. 926 (1893); Briggs v. Boyd, 
56 N.Y. 289 (1874); Richmond v. Union Steamboat Co., 87 N.Y. 240 (1881); C. W. 
Hahl and Co. v. Hutcheson, (Tex. Civ. App. 1917) 196 S.W. 262; Dale v. Simon, 
(Tex. Civ. App. 19Z3) Z48 S.W. 703; Guettltow BrotheraCo. v. Breese, 96 Wi .. 591, 
72 N.W. H (1897); The John Francis, (D.C. Ala. 1911) 184 F. 746; Champ 
Spring Co. v. United States, (C.C.A. 8th, 1931) 47 F. (2d) I. 

The numerous cases where a similar limitation on recovery was assumed without 
dilCDssion, may be illustrated by Cunningham v. Hussey, 122 Me. 565, 119 A. 869 
(1923); Jones v. Sherwood Distilling Co., 150 Md. %4, 13z A. 278 (19z6); Link v. 
Aiple-Hcmmelmann Real Estate Co., 182 Mo. App. 531, 165 S.W. 83% (1914), 

See also Tisdale v. Bryant, 38 Cal. App. 750,177 P. 5JO (19J8); Young v. 
Hoagland, 212 Cal. 4z6, 298 P. 996 (1931); Cazenove v. Cuder, 4 Mete. (45 Mass.) 
%46 (1842); Nutting v. McCutcheon, 5 Minn. 310 (1860); Powell v. Grand Lodge, 
349 Mo. 955, 163 S.W. (zd) 1038 (194%); Upshaw v. Mutual Loan Assn., 29 Misc. 
143,60 N.Y.S. 2t% (1899); Mee v. Town of Montclair, 84 N.J.L. 400, 86 A. 261 
(1913); Coleman v. Merchanta' Nat. Bank, 6 Ohio Dec. Reprints 1063 (1881). 

TI Diller v. Johnson, 37 Tex. 47 (1873), defense of duress not admissible in 
.action on promise to pay plaintiff's debt to a third party, since there waa no showing 
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Not all the duress cases involve compulsion to pay a supposed debt. 
Frequently the transaction induced by duress will contemplate an ex
change of values through payments made, property transferred, or 
services rendered by the coercing party. Here the inequality of the ex
change may be less striking and extreme. However, the machinery of 
rescission and restitution will produce a restriction on relief for duress 
that is strictly comparable to the restriction above suggested. As a con
dition to rescission the party under duress will be required to tender or 
account for the value received by him.?· Or if judicial revision of the 
contract is attempted, restitution remedies will usually aim only at the 
excess value that was extorted through duress.17 In either event the net 
result is to confine restitution to the margin of gain received by the 
coercing party and thus redress the inequality in the exchange 

It is not meant to suggest that inequality in the values exchanged is 
an indispensable element in relief for duress. Where, for example, the 
transaction itself did not involve economic elements, as in a contract of 
marriage, neither the tests for duress nor the remedies employed can 
make use of economic tests.TI Furthermore, where extreme forms of 

that defendant was not independently liable for the amount in question; Doolittle v. 
McCullough, 7 Ohio St. z99 (1857), recovery in trover for the value of property 
transferred by plaintiff" under threats of physical violence reduced by the amount of 
plaintiH'a debts to third persons, paid off" with proceeds of property transferred; Tis
dale v. Bryant. 38 Cal. App. 750, 177 P. SIo (1918), refusal to discharge lien on 
real estate held not improper pressure since object was to compel payment of debt 
actually owed, though previously released. Connecticut Mutual Life Ins. Co. v. Stewart, 
95 Ind. 588 (1884), is also interesting. 

?I Royal V. Goss, 154 Ala. 117,45 S. 231 (1907); McCoy v. James T. McMahon 
Construction Co., (Mo. 1919) 216 S.W. 770; Graham v. Fisher. 244 App. Div. 740. 
Z78 N.Y.S. 982 (1935); Carroll v. Fetty, 121 W. Va. 215, Z S.E. (2d) 5u (1939). 
Where payments have been received for a release of a cause of action, tender of restitu
tion may of course be dispensed with in some instances and the amount received merely 
deducted from the recovery on the released cause of action. Perkins Oil Co. v. Fitz
gerald, 197 Ark. 14, 121 S.W. (2d) 877 (1938); Hazelhurst Oil Mill 8t Fertilizer 
Co. v. United States. (Ct. of Claims 1930) 42 F. (2d) 331 (1930). 

nLanigan v. Scharton, Z38 Mass. 468, 131 N.E. 223 (1921); Coveney v. Pat
tullo, 130 Mich. 275, 89 N.W. 968 (1902); Shafer v. Giese, 13) Wash. 464, :38 P. 
3 (1925); Barnett Oil & Gas Co. v. New Martinsville Oil Co., 254 F. 481 (1918). 
duress being supplemented here by misrepresentation as ground for judicial revision 
of the contract. There are few actions reported like that in Dennehy v. McNulta, 
(C.C.A. 7th, 1898) 86 F. 825, in which price revision was sought by the buyer in a 
sale of goods. Relief for duress was there refused, but it is significant that the only 
relief requested was recovery of the excess over a reasonable price, the excess being ex
tracted as plaintiff" claimed through defendant's monopoly of the supply. 

18 As in Quealy v. Waldron, 126 La. 258, 52 S. 479 (1910), and Fowler v. 
Fowler, 131 U. 1088,60 S. 694- (1913). But even here, when means less drastic than 
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coercion have been used, a broad policy may dictate the grant of rescis
sion remedies without regard to the inequality of the exchange. fa Such 
cases, however, are relatively rare. Furthermore, if the transaction in 
question is equally advantageous to both parties, there will seldom be a 
motive either for exerting pressure to induce it or for securing its can
cellation when the pressure is removed. The fact situations toward 
which duress doctrines are directed are, overwhelmingly, situations in 
which an unequal exchange of values has been coerced by taking ad
vantage of a superior bargaining position. The thesis now advanced is 
that the restitution remedies employed in modern law are aimed merely 
at cancelling out the gain, by direct or indirect means.80 

The question here considered has been most acute in cases of duress 
through threats of criminal prosecution. In no other field of duress has 
doctrine been so confused through conflict between the desire to ensure 
a reasonable degree of freedom for individual choice and the desire to 
enforce fair settlements of existing liability. The older views that made 
threats of prosecution available as a means of enforcing civil satisfac· 
tion have now been largely superseded. The extreme disadvantages of 
a person accused of crime, and threatened with arrest and public expo
sure, have led the modern cases to a wide extension of remedial prin
ciples. This development has been fitted into the classic conception of 
duress by describing the pressure as inherently improper, since proc-

father's shotgun have been employed (e.g., threat of criminal prosecution), an enforced 
marriage may sometimes seem a justified form of specific reparation. Rogers v. Rogen, 
lSI Miss. 644, 118 S. 619 (19ZS). 

78 For example, in Sun-Maid Raisin Growers v. Papazian, 74 Cal. App. z31, z40 
P. 47 (19zS), no showing was required that the price to be paid for defendant's 
raisin crop was unduly low, where it appeared that the agreement to sell the crop was 
induced by an organized program of physical violence, with night-riders and ather 
trimmings. Even with less extreme forms of coercion, the policy of protecting indi
vidual freedom of choice may sometimes provide in itself a sufficient ground; an illul
tration is the high pressure salesmanship used on a nervous and vulnerable woman in 
Schoellhamerv. Rometsch, z6 Ore. 394, 38 P. 344 (1894), though here as usual the 
unfairness of the bargain was a principal ground for the relief given. 

80 This contention is of course not wholly applicable to those very exceptional cases 
where the relief is given for duress not by way of restitution but essentially on a theory 
of damages for ton. Illustrations are Slade v. Slade, 310 Ill. App. 77, 33 N.E. (zd) 
951 (1941); Smith v. Blakesburg Savings Bank. ISZ Iowa 1190, 164 N.W. 76z 
(1917); Neibuhr v. Gage, 99 Minn. 149.108 N.W. 884 (1906); News Publishing 
Co. v. Associated Press, 114 111. App. z41 (19°4); White v. Scarritt, 341 Mo. 1004. 
111 S.W. (zd) 18 (1937); and perhaps Carew v. Rutherford, 106 Mass. 1 (1870). 
Compare Bancroft v. Bancroft, 110 Cal. 374, 4Z P. 896 (189S), refusing to enter
tain an action for damages for undue inftuence. The subject i. discussed in 39 HAllv. 
L. REV. 108 (192S). 
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esses intended for the vindication of public interests are misapplied 
when used to enforce a civilliability.11 It may be questioned whether 
the ideal so vigorously expressed conforms to the ordinary practice 
either of law enforcement officials or of private individuals who are 
damaged by criminal acts." The difficulty in maintaining it is most 
apparent where the imminence of criminal prosecution (whether or not 
"threats" were used) has led to a settlement of a proved or admitted 
civil liability. Here numerous courts have refused to intervene, offer
ing reasons which are hard to reconcile with their views in other situa
tions.88 Even more relevant for present purposes are the cases where 
some civil liability is proved but the threat of prosecution has been used 
to extract somewhat more than was actually due. Here several courts 
have specifically held that remedies for duress, both at law and in 
equity, must concern themselves only with the excess over the proved 
liability.·6 Where the pressure used is severe and the amount of the civil 
liability is still in doubt, there is good reason for allowing recission with
out attempting to determine precisely the civil consequences of the al
leged crime. But with this qualification it can be asserted that in threats 
of criminal prosecution, as in other types of duress, the fairness of the 
settlement is a crucial question, both in determining whether rescission 
should be granted and in defining the scope and purpose of the remedies 
granted." 

Sl Mone v. Woodworth, ISS Mass. 233, 27 N.E. 1010 (1891), and cues cited 
by S WILLISTON, CoNTRACTS, rev. ed., § 1611 (1937). 

82 See the instructive comment, "Restitution and the Criminal Law," 39 COL. L. 
REV. 1185 (1939). 

88 5 WILLISTON, CONTRACTS, rev. ed., §§ 16n and 1615 (1937). 
86 Wilbur v. Blanchard, 22 Idaho 517, 116 P. 1069 (1912); Heaps v. Dunham, 

95 Ill. S83 (1880); Rood v. Winslow, Walker Ch. (Mich.) 340 (1844); Briggs v. 
Withey, 24 Mich. 136 (1871). See also Smith v. Thomlll, 18S Ark. 613, 48 S.W. 
(2d) 561 (1932); Kohler v. Wells, Fargo, &: Co., 26 Cal. 606 (1864); Kronmeyer v. 
Buck, 258 Ill. 586,101 N.E. 935 (1913); Beath v. Chapoton, 115 Mich. 506,73 
N.W. B06 (IB98); Clement v. Bnckley Mercantile Co., 172 Mich. 2.43, 137 N.W. 
657 (1912.); Allen v. Leflore County, 78 Miss. 671, 29 S. 161 (19°°); Fry v. Piersol, 
166 Mo. 42.9, 66 S.W. 171 (1901); Rostad v. Thonen, 83 Ore. 489, 163 P. 987 
(19 17)' 

8. The carefully guarded statement in 5 WILLISTON, CONTRACTS, rev. ed., § 1616 
(1937). is significant. After an elaborate and effective argument in favor of extension of 
relief against threats of criminal prosecution, the conclusion is that "In spite of the 
arguments advanced in the preceding section, it seems better to hold that fDb •• any
tbing other tlum (I sotisja&tion of the truise ciflil oblig(lUon is obtainetl by coerpon 
through threats of prosecution by the creditor, the transaction should be avoided with
out reference to its reasonableness, and excellent authority mpportB this view." (Italics 
supplied.) 

The strongest statement in the cases in suppon of this position i, in Fidelity &: 
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The analysis just suggested is elementary, so elementary that it is 
usually overlooked. Nevertheless, the specific connection between 
duress and the problem of the fair exchange not only helps to clarify 
particular situations but it has much larger implications. If it can be 
assumed that the object of relief for duress is to cancel out advantages 
secured by superior bargaining power, the whole group of duress cases 
takes on a new perspective. The objective of ensuring the freedom of 
the individual will, so frequently proposed in the nineteenth century 
cases, becomes on this analysis an incidental or at most a subsidiary ob
jective. More important, the concentration of the modem cases on 
distinction between legal and illegal means seems misdirected, a sur
vival from an earlier period in which duress doctrines were merely an 
adjunct of the law of crime and tort. 

It is indeed this concentration on distinctions between legal and 
illegal means which has chiefly arrested the modem development of 
the law of duress. No single formula has achieved so wide a circula
tion in the duress cases as the statement that "It is not duress to threaten. 
to do what there is a legal right to do." Certainly no other formula is 
anything like so misleading. Its vice lies in the half-truth it contains. 
For an enormous range of conduct is included in the class of acts that 
there is a "right" to do (and therefore, under this formula, to threaten). 
At one extreme are various types of severe injury and oppression that 
narrowly escape the sanctions of the law of crime and tort. At the op
posite extreme are the types of pressure that are specifically provided by 
organized legal agencies, for the very purposes for which they are used 
(e.g., the remedies of civil litigation). Somewhere between these ex
tremes must be classed all those multiplied forms of economic pressure 

Guaranty Co. v. Cook, 43 Wyo. 356, 5 P. (2d) 294 (1931). But this case illustrates 
the real difficulty. Plaintiff sued for restitution of money paid in settlement of an 
alleged bank shortage; the jury's verdict established that whatever loss had occurred 
was not the result of intentional misappropriation; defendant sought nevertheless to 
establish its claim that a loss had occurred through plaintiff's negligence. Not only 
was this latter claim unsupported by evidence of negligence, but the court indicated a 
strong reluctance to throw on plaintiff the burden of litigating this doubtful and diffi
cult question, as a condition to restitution of payments which had been coerced by 
harsh and unfair means. The problem thus narrows to a problem in burden of proof; 
and a strong showing can properly be demanded of a creditor who seeks to justify 
retention of money or property extorted by extremely oppressive means. Particularly 
should this be so where the threat was to· prosecute for a crime unrelated, or only 
remotely related, to the civil liability asserted. This last point is still better illustrated 
by Thompson v. Niggley, 53 Kan. 664. 3S P. 21}O (1894), which hardly supports the 
proposition for which it is cited by Patterson, that "In most of the cases ... the fair
ness of the settlement has been treated as immaterial." :1 PATTERSON, CASES ON CON
l'RACTS 64, note 4 (1935). 
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by which the exchange of goods and services is accomplished in an in
dividualist society. Without doubt such forms of pressure are normally 
permissible, and it is the essence of economic individualism to subject 
their use to a minimum of external regulation. From this it by no m~ 
follows that the effects of pressure exerted in particular cases will al
ways escape judicial scrutiny. Doctrines of duress are intended to raise 
precisely the question whether it is "rightful" to use particular types 
of pressure for the purpose of extracting an excessive or disproportion
ate return. Over the whole range of conduct to which this question 
applies, it is plain that the tests of the criminal law or a damage remedy 
can no longer determine the limits of relief for unjust enrichment. The 
insight of Holmes cut through to the central distinction: ''When it 
comes to the collateral question of obtaining a contract by threats, it 
does not follow that, because you cannot be made to answer for the act, 
you may use the threat."" 

VI 

CoNCLUSION 

The preceding survey was intended to suggest that the modern 
American law of duress reflects the convergence of several lines of 
growth, originally moving from sources quite distinct. The symptom of 
this convergence has been an increasing interplay and transfer of ideas. 
Its result has certainly not been a coherent body of doctrine, unified 
around some central proposition; on the contrary, the conflict and con
fusion in results of decided cases seem greater than ever before. This 
conflict and confusion must be attributed in part to the fact that the 

88 Silsbee v. Webber, 1.71 MUll. 378, 50 N.E. 555 (1898). In the very 1UCful 

articles by lJaIzc1f, '~Duress by Economic Pressure," 20 N.C. L REv. 237, 341 (1942), 
the position ultimately adopted is substantially .imilar to the one mggested above. 
Unfortunately at the outset of hie review of the decisions, the author proposea a definition 
of duress which restates conventional doctrines and includes the ''wrongfulnesa'' of the 
threat as one of the two essential elements (id. at 240). The ume requirement is pre
supposed in much of the later discussion. However, in the concluding section it is 
pointed out (id. at 341, 361-7) that the test of "wrongfulness" should not be identical 
with the tesu of a damage remedy, since the object of relief for duress i. restitution, 
not damage liability or penalty. It is finally concluded that a threat should be held 
''wrongful'' for purposes of duress doctrines if it involves either "( I) a threat to 
commit an actionable wrong; (2) • threat to misU8C a legal power given for other 
legitimate ends; (3) a threat to maintain a lawsuit or defenae which ultimately proves 
to be unauatainable; (4) a threat to violate the standards of decent conduct in the 
community!' The whole discussion at this point and in the final passages (id. at 341, 
384--6) is helpful in indicating the connection between duress doctrines and the prob
lem of the fair exchange. 
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processes of growth are still continuing and the effects of earlier his
tory are not yet dissipated. In part, however, they are due to the com
plex issues of ethics and economic policy that constantly intrude them
selves and on which courts, like other agencies of organized society, 
must take a positive stand. 

It is evident that courts have neither the equipment nor the mate
rials for resolving the basic conflicts of modern society over the distri
bution of the social product and the limits to be set to the use, or misuse, 
of economic power. The issues involved in these conflicts must be 
reserved, for the most part, for decision by other means. The limited 
range of judicial action makes it no less important, however., that the 
issues raised in private litigation be correctly identified and placed in 
proper perspective. Above all, where judicial review is refused the 
decision should not depend on a formula inherited from the thirteenth 
century but on a conscious evaluation of the factors that make judicial 
review impracticable or unwise. 

The history of generalization in this field offers no great encour
agement for those who seek to summarize results in any single formula 
The direct conflict in decisions, on facts substantially identical, makes 
it likewise impossible to formulate any general proposition that could 
now achieve anything like universal acceptance. Nevertheless, it seems 
clear that many decisions have already shifted a considerable distance 
beyond the limits defined by conventional statements of doctrine and 
that further shifts are to be expected. The most that can be claimed 
is that change has been broadly toward acceptance of a general con
clusion-that in the absence of specific countervailing factors of policy 
or administrative feasibility, restitution is required of any excessive gain 
that results, in a bargain transaction, from impaired bargaining power, 
whether the impairment consists of economic necessity, mental or phys
ical disability, or a wide disparity in knowledge or experience. 

A conclusion so broadly stated leaves open innumerable questions 
that need to be examined in detail. There remain, for example, the im
portant questions so much discussed in the field of economic duress, as 
to the nature and propriety of the means of pressure used. There re
main also some difficult problems in determining the existence of pres
sure in fact, especially in relation to alternative means that may exist 
to relieve it. Most important of all are the factors of policy or admin
istrative feasibility which may lead to refusal of judicial relief, when 
other necessary elements are present. Some of these questions will be 
further discussed in a subsequent article. 

The shift in emphasis that is now proposed involves the assumption 
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that our courts cannot remain indifferent, in fact are not indifferent, 
to excessive and unjustified gains that are directly traceable to disparity 
in bargaining power. This assumption does not involve any expectation 
that the methods of private litigation will be used to overhaul the im
mense range of transactions involving the sale or exchange of goods and 
services in a competitive society. The factors that lead to judicial ab
stention are themselves basic; but it is time that they be examined. 
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THE ENGLISH COMMON LAW CONCERNING 
MONOPOLIES 

WnUAll L. LETWlNt 

I T HAS BEEN 'VIDELY BELIEVED that the common law always favored 
freedom of trade. When English and American judges during the 
eighteenth and nineteenth centuries decided cases against monopo

lists, engrossers, or restrainers of trade, they thought they were continuing 
a tradition that reached back into "time of which no man hath memory." 
The congressmen who drafted and passed the Sherman Antitrust Law 
thought they were merely declaring illegal offenses that the commOn law 
had always prohibited. Those judges and legislators, like other lawyers, 
must have known, or at least would not have doubted, that the common 
law rules on these subjects had changed in the course of time, for it is 
taken as axiomatic that the common law "grows." But it is not always 
recognized that the common law can change its direction, and without 
much warning begin to prohibit practices it had formerly endorsed, or to 
protect arrangements it had earlier condemned. Lawyers do not so readily 
see that the common law at any given time reflects the economic theories 
and policies then favored by the community, and may change as radically 
as those theories and policies. As a result they have too easily accepted 
the mistaken view that the attitude of the common law toward freedom 
of trade was essentially the same throughout its history. 

But the common law did not always defend freedom of trade and abhor 
monopoly. For a long time it did quite the opposite: it supported an eco
nomic order in which the individual's getting and spending were closely 
controlled by kings, parliaments, and mayors, statutes and customs, and 
his opportunities limited by the exclusive powers of guilds, chartered 
companies, and patentees. The common law first began to oppose this 
system of regulation and privilege at the end of the sixteenth century; it 
did not do so wholeheartedly until the eighteenth century; and by the 
middle of the nineteenth century, it had again lost its enthusiasm for the 
task. It would have been surprising if the pattern of development had been 
different. Changes in the common law are changes in the attitudes of 
judges and of lawyers; it would have been remarkable if they had per
sistently opposed monopoly when the rest of the community did not know 

t Research Associate, University of Chicago Law School. 
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the word and considered the phenomenon natural or desirable. It would 
have been strange if lawyers had upheld laissez-faire policies centuries be
fore any statesman or economist had advocated or stated them, and had 
continued following them long after they had been abandoned or denied 
by the rest of the community. In fact, English laws governing monopoly 
and English policies for the economic organization of society changed to
gether, except for minor differences in timing. The English law of mo
nopoly traditionally includes four branches: the law on monopoly proper, 
whether by patent, charter, or custom; on forestalling, engrossing, and 
regrating; on contracts in restraint of trade; and on combinations in re
straint of trade. These branches, distinct in form and based on more or less 
independent bodies of precedent, nevertheless show the same development 
from an active support of monopolies in the earliest period, through active 
opposition during an interlude of less than two centuries, to the leniency 
and indifference which characterized them in 1890. 

I 

The idea that the common law opposed monopolies from the earliest 
time onward was invented largely by Sir Edward Coke,! who argued that 
monopoly was forbidden by the Civil Law,2 and implicitly by Magna 
Carta3 as well as by certain statutes of Edward Ill's reign" But the ear
liest common-law precedent he could mention was a case that arose during 
the fourteenth century, and the modern lawyers and historians who follow 
his authority continue to cite that case as evidence of the ancient an
tagonism of common law to monopolies.6 Yet the case gives at least equal
ly good evidence to the contrary. One John Pecche had a patent giving 
him the exclusive right to sell sweet wines at retail in London, and the 
Parliament of 1376 petitioned that he be punished for the flagrant use he 
had made of his privilege, "to the great damage and oppression of the 
people.'" Had this been an action to suppress and punish monopoly, it 
would tend to justify the theory that Coke put forward. But the fact that 
Pecche, who had a monopoly, was punished, does not mean that he was 
punished for having the monopoly. 

1 Wagner, Coke and the Rise of Economic Liberalism, 6 Econ. Hist. Rev. 30 (1935). 

I See Coke's argument in Davenant v. Hurdis, Moore· Si6,' 580 (K.B., 1599). 
12 Coke, Institutes 47, 62-63; 3 ibid., at c. 85. 
t 3 ibid., at c. 85. 

63 ibid., at 181; 11 Co. Rep. *53, OSSa, b. Cf. 4 Holdsworth, History 344 n. 6 (1924). The 
case was cited in the same sense by Laurence Hyde during the parliamentary debate on mo
opolies in 1601. Tawney and Power, 2 Tudor Economic Documents 275 (1924). 

• Rotuli F~ rum, 50 Edw. m, No. 33 (1376). 
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Pecche came by his patent during the last years of Edward Ill's reign, 
when the King was too old to rule actively, and his heir, the Black Prince, 
was too ill. Another son, John of Gaunt, Duke of Lancaster, was therefore 
virtual ruler of England from about 1370 to 1377. He hoped to succeed his 
father, but until that happy time came he intended to make the best of his 
position, and so he set out to increase his fortune. His chief agent in this 
venture was Richard Lyons, a merchant and alderman of London, who 
apparently financed Gaunt, in return for which the Duke gave or sold 
economic privileges to him and to his associates.7 John Pecche, merchant, 
alderman, and once mayor of London,' was among the associates favored. 
In 1373, "by the assent and aid of Richard Lyons,"e he was given letters 
patent permitting him and his deputies to sell sweet wines at retail in 
London, notwithstanding an ordinance of Parliament prohibiting retail 
sale of sweet wines throughout the realm.IO In return for this exclusive 
privilege,n he was to pay the King a fee of 10 shillings on each pipe of wine 
he sold.12 The King further endorsed the grant by sending writs to the 
Mayor and Sheriffs of London commanding them to give Pecche every 
assistance in exercising his monopoly, and ordering the Mayor to set a 
reasonable price for the wine.ll Nor did the Mayor and Aldermen of Lon
don seem to object in principle to the monopoly; in fact Pecche asserted 
that they had approved it before he put it in practice.14 Needless to say, 
they denied it in Parliament, but however they may have felt about 
Pecche's privilege, they were not generally averse to monopoly: only a 
few years earlier they had leased to Lyons the three taverns reserved for 
the sale of sweet wines, at an annual rent of £200,16-which suggests that 
they did not object to monopolies that paid them good returns. 

'Trevelyan, England in the Age of Wycllife 10-12 (1915 ed.). For details on Lyons, see 
Sargeant, The Wine Trade with Gascony, in Unwin (ed.), Finance and Trade under Edward 
ill, 297-98 (1918). 

'I Riley, Memoria1s of London 308; 2 ibid. 390 (1868). 

• Rot. ParI., 50 Edw. ill, No. 33 (1376). 

'0 The patent is missing from the Calendar of Patent Rolls, but is given in the Calendar of 
Letter Books of the City of London, Letter Book G, 318 (Nov. 30, 1373). The prohibitory 
ordinance of Parliament seems to be missing both from Rot. ParI. and Statutes of the Realm, 
but is referred to in Rot. ParI. when repealed (cf. note 21 infra) as well as in the patent. 

II Exclusive only in London; John Beverle had a similar license for Boston, Lincoln, 
Staunford, and Grantham. C.P.R., 48 Edw. 111,414 (March 5, 1374) . 

• tRot. Parl., SOEdw. ill, No. 33 (1376). 

II Letter Book G, 318 (Dec. 13, 1373); ibid., at 320 (Dec. 11, 1373). 

U Rot. Parl., SO Edw. ill, No. 33 (1376). Letter Book H, 38-40 (Aug. 1, 1376). 

II Letter Book G, 199 (Aug. 26, 1365). 
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For three years Pecche worked his monopoly in peace. But John of 
Gaunt became less popular than ever, encountering increased opposition 
from those who preferred that the Black Prince's son, Richard, should 
succeed Edward, from the Church, because he sponsored Wyclifi"e, and 
from the Londoners, who hated his arrogance and showed their an
tagonism finally by burning his palace during the Rebellion of 1381. When 
Parliament met in 1376, it therefore attacked Gaunt, but indirectly, by 
accusing his associates. It attainted Lyons for engrossing and raising the 
prices of "all the merchandise that came into England," William Lord 
Latimer for taking bribes and misappropriating funds, Alice Perrers, the 
King's mistress, for obstructing justice,16 and Pecche, for having fraudu
lently obtained and excessively exploited his patent, and for having failed 
to pay the King the required fees. Pecche was sentenced "to be imprisoned, 
to make fine and ransom to the King, and also to give satisfaction to the 
parties complaining of his extortionate prices."17 He spent only a short 
while in prison,18 was soon after given a pardon excusing him from all 
further penalties and from paying any outstanding license fees,1e and al
though his patent was not revoked,20 it lost its value when Parliament re
pealed the former prohibition so that thereafter anyone could sell sweet 
wine at retail.2) 

Pecche's case was an accident of contemporary politics rather than part 
of an already developed common-law tradition against monopolies. The 
ultimate object of the attack was Gaunt; his various agents were assailed 
on the most plausible pretexts available. Parliament could find no other 
form in which to accuse Pecche except that he had defrauded the King 
and charged the public unreasonable prices. The word monopoly was not 
even mentioned in the accusation; it was unknown in England until over 
a century later.22 The legal concept then existing which came closest to the 
notion of monopoly was "engrossing"; Lyons was accused of engrossing, 

11 2 Longman, Life and Times of Edward III 251-54 (1869). 

17 Rot. ParI., 50 Edw. III, No. 33 (1376). 

11 It cannot have been long, for Parliament met on April 24, 1376 and Pecche was released 
from the Tower on an order of mainprise dated July 26; Calendar of Close Rolls, 50 Edw. III, 
437 (1376). 

II C.P.R., 51 Edw. III, 448,457 (Apri110, 1377). 

10 As Wagner, op. cit. supra note I, at 41, points out, following Gordon, Monopolies by 
Patents 231, n. (1897). Both, however, overlooked the condition that made revocation un-
necessary. 

"' Rot. ParI., SO Edw. III, No. 14 (1376). Cf. C.C.R., 51 Edw. III, 529 (Feb. 18, 1377). 

B It was first used, according to Fox, Monopolies and Patents 24 (1947), by Thomas More 
in 1516. 
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but Pecche could not be accused of it because he had acted under royal 
license. Parliament did not question the King's right to grant such pat
ents; indeed a judge during the same reign declared that the King might 
grant privileges "even though, prima facie, they appear absolutely against 
common right."23 There was as yet no basis at common law for holding a 
grant void because it created a monopoly. 

The great movement against the granting of monopolies by letter
patent began only at the end of the sixteenth century, although it was so 
strongly supported that within less than a hundred years the principle had 
been established that Parliament alone could grant a monopoly, and that 
generally even it could not, as the King had regularly done, sell a patent 
or award it on a whim or ~ a friendly gesture. By the end of the seven
teenth century the royal letter-patent had been converted into a more or 
less modern version of the patent, justifiable only by a solid contribution 
to economic development. The process was not, however, moved by co
herent opposition to monopoly; it was brought about mainly by dis
turbances within the monopolistic system administered largely by the 
guilds, and by objections not to the broad economic effect of monopolies 
but to the political power which the crown exercised in granting them. 

The first recorded case on monopolies was Davenant v. Hurdis, or The 
Merchant Tailors' case decided in 1599,24 which shows not only the extent 
of monopolistic control that the guilds exercised, but also the ends that 
such controls were supposed to serve, and the collisions that were taking 
place between several guilds, as each tried to maintain intact its power 
over a trade. The case arose under a by-law passed by the London tailors' 
guild in 1571, titled "An Ordinance for Nourishing and Relieving the 
Poor Members of the ~erchant Tailors Company." The ordinance begins 
with a noble preamble, "Forasmuch as it is the duty of every Christian 
society to help and relieve every willing labouring brother in the Common
wealth, and especially such as are incorporated, grafted, and knit together 
in brotherly society ... ,"26 and goes on to require every merchant who 
belongs to the guild and sends cloth to be finished by outside labor to have 
at least half the work done by fellow members of his guild. 

The ordinance is a sign that the Merchant Tailors Company had lost 
control of the cloth-finishing trade. Its members, according to the charter 
of 1502, were permitted to practice any art connected with the making of 
men's apparel,26 but the members of the Clothworkers Guild, incorporated 

21 Year-Book, 40 Edw. III, Pasch., pI. 8 (tJ. 17-18). If Moore *576 (K.B., 1599). 
'" 1 Clode, Early History of the Gllild of Merchant Taylors 393-94 (1888). 

" Ibid., at 198. 
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about 1530,27 had overlapping rights. It therefore became a constant ques
tion whether any fuller or shearman was to belong to the Tailors or Cloth
workers, whether his work was to be approved, his prices set, and the 
number of his apprentices regulated by the one company or the other. 
The dispute led to rioting in the streets of London, litigation, and requests 
that Parliament settle the matter by legislation.2s lt led also to the Tailors' 
by-law, the need for which reflected the Tailors' weakness and also the 
decay of the entire system of guild regulation. The system presumed that 
each trade would be regulated by its own guild, but with increasing spe
cialization of labor it became more and more difficult to define the limits 
of a trade or to keep the guilds from splitting into smaller units. There 
were disputes within disputes: at the very moment that the Tailors were 
fighting the Clothworkers, the fullers and shearmen who made up the 
latter company were quarreling over the power to set the price of "row
ing"-the fullers insisting that it should be theirs alone, while the shear
men claimed it as theirs by custom.2D The conflicting interests of related 
but distinct trades led the Feltmakers to separate from the Haberdashers, 
and the Glovers from the Leather-sellers. Competition between the guilds 
led fourteen smaller guilds to petition the government of London to re
store the old system whereby "in ancient times the company of artificers 
or handicraftsmen of the city had reserved the only use, trade, or exercise 
of their several arts and handicrafts,"3o but the petition was never granted 
because the Aldermen of London could not restore the economic condi
tions that had made the guild system possible. One by-product of this 
general decay was the ordinance in which the Tailors, with a disarming 
appearance of fairness, decreed that half of the cloth-finishing done for its 
members must be done by its members. 

In Davenant v. Hu,.dis,31 the by-law was tested. Davenant, a cloth
merchant of the Tailors' company, had sent out twenty cloths to be 
finished, but refused to give an equal number to members of his guild, and 
was assessed a fine of 10 shillings per cloth, as the by-law provided. He 
refused to pay, whereupon the Company instructed Hurdis, its beadle,lZ 
to take from Davenant goods equal in value to the fine. Davenant brought 

.. Unwin, Industrial Organization in the 16th and 17th Centuries 40-45 (1904). 

II Clode, op. cit. supra note 25, at 199-203 . 

.. Cloth workers' Court Book, April 8, 1567, in Unwin, op. cit. supra note 27, at 231. 

10 Unwin, The Gilds and Companies of London 262 (1938 ed.). 

11 Moore ·576 (K.B., 1599). 

IS Clode, op. cit. supra note 25, at 81. 
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an action of trespass, and Edward Coke, then Attorney General, appeared 
for him. Coke questioned the authority of the Tailors to make such a by
law or to distrain for the fine, but his principal arguments were that the 
by-law was unreasonable, and contrary to law. It was unreasonable, he 
maintained, because it absolutely required the merchants of the company 
to give their business to the clothworkers, but did not require the latter to 
provide quick service, good workmanship, or reasonable prices for this 
business; as a result the merchants might be "utterly impoverished and 
forced to deceive their customers."" It was illegal because it made a mo
nopoly: the same authority that gave the Tailors' Company power to 
make by-laws keeping half of cloth-dressing to their members would jus
tify them in gradually appropriating the whole of the trade to their own 
sole use, until finally there would be no cloth-dressing except at their 
pleasure, and all other clothworkers would be unemployed and live on 
relief.le Coke concluded that a by-law which if extended would give such 
monopoly powers and bring about such results must be against the public 
good, and cited precedents to prove that it must therefore be void. But 
the curious collection of authorities to which he appealed demonstrates 
how difficult it was to find a traditional basis in common law for the posi
tion he was taking. He could merely cite a number of cases in which by
laws or patents were held valid because they were for the public good: a 
regulation that all ships must harbor in one port and no other, a grant by 
the King giving a skilled foreigner the sole right to make sailing canvas, 
and another giving a skilled projector exclusive right to drain lands, a by
law that all cloth sold in London must first be inspected and passed at 
Blackwell Hall, a by-law of S1. Albans requiring each inhabitant to pay a 
contribution toward cleaning the town, and by-laws for the maintenance 
of bridges, walls, and similar public works. From these instances, Coke 
concluded: "but by-laws that establish monopolies are against common 
law and void." Yet the only direct authority that he offered for this rule 
was a text from the Civil Law,as though he himself maintained that the 
Civil Law was not authoritative in English courts.36 

It was against just this weakness in Coke's argument that Francis 
Moore, attorney for Hurdis, made his principal attack. He conceded that 
laws ought to be for the public good and that the by-law in question 

II Moore *576, *580-81 (K.B., 1599). 

"lbid., at ·579-80. 

Ii Ibid .• at • S8O . 

.. 2 Coke, Institutes 98 (1797). See Wagner, The Common Law and Free Enterprise: An 
Early Case of Monopoly, 7 Econ. Hist. Rev. 217, 218 (1936). 
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would be void if it created a monopoly. But he denied that it did so, for the 
by-law did not prohibit any clothworker from using his trade since it regu
lated the disposal of only a fraction of the business. Moreover, he con
tinued, "if this by-law were really a monopoly, then all the privileges and 
customs of cities and boroughs, tending to exclude foreigners and to give 
the sole trading within the city or borough to its own freemen, could be 
called monopolies and illegal; from which would ensue the decay of all 
cities and boroughs in the realm ... which until this day have never been 
disallowed as monopolies against law and common right."37 This argu
ment, telling as it was against Coke's assertion that restrictive ordinances 
were bad at law, failed to convince the judges, who unanimously held that 
"a rule of such nature as to bring all trade or traffic into the hands of one 
company, or one person, and to exclude all others, is illegal."ls 

The decision represented an innovation in the law as much as in eco
nomic policy. There is no reported common-law case on monopoly prior to 
Davenant v. Hurdis; Coke later mentioned in Parliament some unreported 
cases,39 but their precise content is unknown. The willingness of Francis 
Moore, Hurdis' attorney, to concede that a monopoly would be void at 
common law does not necessarily indicate that the legal principle was 
well-established; it may, rather, show the intensity of public opposition to 
monopolies, in which Moore shared.40 A number of prior cases are known, 
but these were heard in the Star Chamber, Privy Council, and other 
prerogative courts, which generally defended such monopolies as proper 
exercises of the King's power. 41 The law was still so divided on the validity 
of monopolies as late as 1624 that Parliament felt it necessary to include in 
the Statute of Monopolies a provision that "all monopolies ... and the 
force and validity of them and of every of them, ought to be and shall 
be forever hereafter examined, heard, tried and determined by and ac
cording to the common laws of this Realm and not otherwise."42 

"'Moore "576, "587 (K.B., 1599). 
II Ibid., at "591: "prescription de tiel nature de inducer sole trade .... " "Prescription" 

does not seem to be used here in its specific technical sense. 
1'1 House of Commons Journal 555 (March 15, 1621), 606 (May 3, 1621). Fox, op. cit. 

supra note 22, at 119, cites three cases before Davenant v. Hurdis "in which monopoly grants 
were considered by the courts of common law." Of these, the case of John the Dyer did not 
concern a grant of monopoly (see pages 373-74 infra) and Hasting's case, Noy *182, and 
Humphrey's case, Noy *183, [both mentioned in Darcy v. Allen, Moore ·673 (1603»). were 
tried in the Exchequer. 

40 In 1597 Moore introduced a motion in Parliament against monopolies and was chair
man of the committee to which the motion was referred. 2 Cheyney, A History of England 
from the Defeat of the Armada ... 296 (1926). He also participated in the debates of 1601. 
2 Tudor Economic Documents 274 (1924). 

41 Fox, op. cit. supra note 22, at 119 et seq. a 20 Jac. I, c. 3 (1624). 

100 



1954) ENGLISH COMMON LAW CONCERNING MONOPOLIES 363 

The next step, and perhaps the greatest single one, in creating the mod
ern common law on monopolies was Darcy 11. Allen, or The Case of Mo
nopolies,43 decided in 1603. Where Davenant v. Hurdis established that a 
corporate by-law was invalid if it created a monopoly, Darcy 11. Allen went 
further, and laid down the principle that even a royal grant by patent 
would be invalid if it did so. Queen Elizabeth granted Darcy, her groom, 
a patent for a monopoly of the manufacture and importing of playing 
cards. (4 In 1601, soon after Elizabeth issued her proclamation on mo
nopolies, Allen, a London haberdasher, made and sold some playing 
cards, and Darcy brought an action of infringement. The Court of King's 
Bench unanimously held the patent void. 

They held it void as a "dangerous" and "unprecedented" innovation, 
apparently because no other patent of this sort had previously been issued 
under the Great Seal. They held it void although it had undoubtedly been 
granted by the Queen, but in order not to attack royal prerogative di
rectly, they adopted the fiction that "[t]he Queen was deceived in her 
grant; for the Queen, as by the preamble appears, intended it to be for the 
weal public, and it will be employed for the private gain of the patentee, 
and for the prejudice of the weal public." It prejudiced the public good by 
raising the price and lowering the quality of playing cards, but even more 
by depriving various workmen of a living. In explaining this main objec
tion, the court said that 

All trades, as well mechanical as others, which prevent idleness (the bane of the 
commonwealth) and exercise men and youth in labour for the maintenance of them
selves and their families, and for the increase of their substance, to serve the Queen 
when occasion shall require, are profitable for the commonwealth and therefore the 
grant to the plaintiff to have the sole making of them is against the common law and 
the benefit and liberty of the subject. G 

In short, Darcy's patent was held void on the argument that it violated 
the right of others to carryon their trade. 

If the common law recognized each man's right to work at a lawful 
trade, as the courts of this period became fond of asserting, that right was 
neither simple nor absolute. Its basis was the feeling that a man should not 
be denied the means to earn a living: he and his family ought not to 
starve, his neighbors ought not to be burdened by supporting him, and the 

.. 11 Co. Rep. $84, Moore $671 (K.B., 1599), Nay $173. These reports are collated in Gor
don, op. cit. supra note 20, at 19~232. 

«The patent was originally awarded in 1578, passed through several hands, and was 
granted to Darcy in 1598. Cheyney, op. cit. supra note 40, at 307-8. 

46 Gordon, op. cit. supra note 20, at 226. 
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Crown should not be deprived of his contribution to the nation's wealth 
and power. This right to work was defended by statute and proclamation 
against foreign competition. A typical statute of this sort, the "Act 
against Strangers Artificers," passed in 1484,46 recited the complaint of 
certain English craftsmen that they were "greatly empoverished" and 
"likely in short time to be utterly undone for lack of occupation" because 
of foreign competition, and proceeded to limit importation of certain 
goods. This sort of protection of domestic workmen was enforced before 
this time,41 and after: even toward the end of the seventeenth century, 
royal proclamations were issued to prevent the importation of rope, hats, 
knives, gloves, locks, and paper.4S The common-law right to work was 
predicated on an economic system that would protect the estahlished 
trades from competition, whether from foreign workmen, improperly qual
ified English workmen, overly aggressive guilds, or domestic monopolists. 
The right to work was protected by giving each guild a monopoly, and 
Darcy's grant was condemned not because it was a monopoly and there
fore necessarily bad, but because it was a bad monopoly. 

While the law prior to the eighteenth century supported every man's 
right to follow his trade, it also strictly limited and regulated this right. 
The nature of such controls is well illustrated in the third leading case on 
monopolies decided before the Statute of 1624, the Ipswich Tailors' case of 
1614.48 The tailors' guild of Ipswich had a by-law forbidding anyone from 
practicing his trade in the town unless he had served his apprenticeship 
under the Company or had been given its approval. They brought suit 
against one Sheninge for breaking this rule, but the court held that the 
by-law was invalid, because "at-the common law, no man could be pro
hibited from working in any lawful trade .... " In order to reach so broad 
a conclusion, the court must have closed its eyes to a series of customs and 
statutes of great age. The right to follow any lawful trade was qualified, 
for one thing, by the need to have served an apprenticeship-this condi
tion was imposed not only by guild regulations, dating as far back as the 
thirteenth century in some cases,&O but also by the Statute of Artificers of 
1562.61 That statute had not lost its force by 1614, and despite the adverse 

"1 Ric. III, c. 12 (1483). 

47 E.g., 18 Hen. VI, c. 4 (1439), and Letter Book G, 130 (Feb. 23, 1362) . 

.. Charles II, Proclamations (Nov. 20, 1661)i ibid. (Feb. 20, 1675)i James II, Proclama-
tions (Apr. 29,1687); ibid. (Aug. 14, 1687); Steele, Tudor and Stuart Proclamations (1910) . 

•• 11 Co. Rep. *53, Godbolt *252 (1614). 

50 C£., e.g., early charters printed in Consitt, 1 The London Weavers' Company (1933). 

" 5 Eliz., c. 4 (1562). 
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decision in the Ipswich Tailors' and subsequent cases, it was still followed 
at the end of the seventeenth century.52 

The right to follow a trade was limited also by the rule that no man 
might work at several trades simultaneously. The validity of this rule was 
argued in the Ipswich Tailors' case, for the guild maintained that it 
rightly refused to approve Sheninge since he was already doing another 
kind of work. The court apparently decided that the common law did not 
prohibit this; it seems to have accepted Coke's statement that the prohibi
tion was first introduced by a statute of 1363, and that it was found so 
hannful that it was repealed in the following year." But Coke was mis
taken. The law of 1363 to which he referred'· ordained, among other 
things, that each merchant should deal in only one sort of merchandise5& 
and "that Artificers, Handicraft People, hold them every one to one Mys
tery."56 It may be true, as Coke says, that before this time the common 
law did not require each artisan to keep to his own trade. It is quite cer
tain, however, that the prohibition was not repealed in the following year. 
Only the section which directed merchants to restrict their trade to one 
commodity was repealed;57 it would have been difficult to restrain a 
merchant who carried wool abroad from returning with wine, iron, or wax. 
The section which confined each workman to a single trade stayed in the 
books two hundred years more, and was indeed reinforced from time to 
time by specific acts such as that which forbade tanners to be shoemakers 
or shoemakers to be tanners.58 The legal principle on which the Ipswich 
Tailors depended and which Coke denied was not just a momentary aber
ration from a long-standing common-law tradition. The fact is that the 
monopolistic powers of guilds, which Coke insisted repeatedly were always 
void at common law, had really been supported by law. That support first 

.. Francis Kiderby was indicted under the statute in 1669, for setting up as a draper without 
having been apprenticed. He petitioned the Privy Council that the Crown might drop the 
prosecution, for, he said, "the Statute though not repealed yet, has been by most of the judges 
looked upon as inconvenient to Trade and to Encrease of Inventions." Nevertheless he felt 
sure that a common law court would find him guilty. His petition was granted. Privy Council 
Register (Oct. 29 and Dec. 17, 1669), quoted by Unwin, op. cit. supra note 27, at 252. Cf. 
Wade v. Ripton, 2 Keble 0125, Siderf. 0303 (1666). 

"'11 Co. Rep. *53, '54 (1614) . 

•• 37 Ed\\,. III (1363). 

"Ibid., at c. 5. "Ibid., at c. 6. 

n 38 Ed\\,. III, C. 2 (1364), repealed 37 Edw. III, c. 5 (1363) . 

•• 37 Edw. III, c. 6 was repealed by 5 Eliz., c. 4 (1564). The Act on tanners and shoemakers 
was 13 Ric. II, s. 1. c. 12 (1389). 
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began to be withdrawn in the beginning of the seventeenth century,6g un
der the pressure of, among other things, Coke's powerful but inaccurate 
polemics. 

There is no doubt that the series of cases at the tum of the seventeenth 
century radically changed the attitude of the common law toward mo
nopolies But it must be borne in mind that this change was also a conse
quence of the decay of the monopolistic system from within. Pecche was 
not attacked by irate consumers for raising his prices, but by irate sub
jects objecting to an unpopular minister. Similarly, Davenant fl. Hurdis 
was not a dispute between a freedom-loving tradesman and a tyrannical 
guild as much as a conflict between two guilds for control of an industry. 
And Darcy fl. Allen was not the action of a solitary champion bravely con
testing the monopoly of a powerful courtier; it has been shown instead 
that Allen was supported in the case by the Mayor and Aldennen of Lon
don, who, regarding Darcy's patent as an attack on all the trades and 
privileges of the City, "comforted and animated [Allen] to continue his 
selling of cards" and promised to pay the costs of any legal action that 
might follow. When Allen submitted a bill for his costs in defending him
self against Darcy, the Mayor refused to pay, but Allen sued him and 
recovered.GO 

Moreover, the mercantilist system of private and corporate monopolies, 
though very much weakened by 1600, was still too widespread to be de
stroyed by the application of common-law remedies in specific cases. It 
was seriously limited, and in the end destroyed, by legislation. The first 
important law contributing to that result was the Statute of Monopolies 
of 1624, which, however, has a deceptive ring. For though it was certainly 
directed against monopolies, it was based not on a preference for competi
tion, but on constitutional objections to the power which the Crown pre
sumed in granting monopolies and to the arbitrary reasons for which it 
had granted them. Parliament did not at this period oppose monopolies in 
themselves. As Bacon told the House of Commons in 1601, its attitude was 
inconsistent and suspect: 

If her Majesty make a patent or a monopoly unto any of her servants, that we must 
go and cry out against: but if she grant it to a number of burgesses or a corporation, 
that must stand, and that forsooth is no monopoly." 

•• They were still supported, for instance, in The Warden and Corporation of Weavers 
in London v. Brown, Cro. Eliz. *803 (1600), where the court held that Bro,,-n did not come 
under the weavers' control, for though he sold his goods in London, he wove them elsewhere; 
but the court added that this judgment did not question the guild's right to control weaving 
in London: "It were a good custom ... being used time [immemorial)." Ibid., at 803. 

'0 Davies, Further Light on the Case of Monopolies, 48 L.Q. Rev. 394 (1932) . 
• 1 Prothero, Statutes and Constitutional Documents 112 (1906). 
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This inconsistency the House of Commons carried over into the Statute of 
Monopolies, the first section of which declared void "all monopolies and 
all commissions, grants, licenses, charters, and letter patents heretofore 
made or granted, or hereafter to be made or granted to any person or per
sons, bodies politic or corporate whatsoever, of or for the sole buying, sell
ing, making, working, or using of anything, or of any other monopolies"; 
the ninth section nevertheless provides that the Act shall not apply to any 
cities or towns, or any of their privileges, "or unto any corporations, com
panies, or fellowships of any trade, occupation, or mystery, or to any com
panies or societies of merchants within this Realm, erected for the main
tenance, enlargement, or ordering of any trade of merchandise .... " And 
this inconsistency, which symbolized Parliament's willingness to have 
monopolies, provided Parliament alone granted them, was not merely a 
matter of words in a statute. It justified the final irony in the case of Darcy 
v. Allen: only a few years after Darcy's monopoly of playing cards was 
judged void at common law, the same monopoly was given, under author
ity of the Statute of Monopolies, to the Company of Card Makers.62 

The Statute of Monopolies soon put an end to the arbitrary granting of 
private monopolies. But it was not intended to abolish customary monop
oly privileges of corporations. Cities and boroughs, guilds, and chartered 
trading companies continued to exercise their monopoly powers to exclude 
strangers from various trades.63 The common law continued to protect 
them, though with lessening fervor as the influence of economic liberalism 
grew, and some of these monopolistic controls were finally abolished only 
by legislation in the nineteenth century.54 

II 

Throughout these early monopoly cases the complaint is made that 
practices are objectionable because they tend to raise prices. But even this 
complaint did not arise from opposition to monopolies. It did not mean 
that the common law early in the seventeenth century favored competi
tion or endorsed the determination of prices by the free play of the market. 
The common law favored "low" prices rather than free prices, and ac
cepted as a matter of course that all important prices would be set by 
political or corporate authorities. The complaint meant only that English
men objected to private efforts to raise prices, and that they readily at
tributed a rise in prices to the evil machinations of profiteers. This super-

.. Fox, op. cit. supra note 22, at 128 n. 21. 

.. Cases are voluminously noted in 32 Halsbury's Laws of England 345 n. '0' (Hailsham's 
2d ed., 1939). 

Ie Ibid., and see page 375 infra. 
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stition was written into the early common law in the form of provisions 
against forestalling, regrating, and engrossing. 

The body of law concerning these crimes has been thought to be an 
integral part of the law on monopolies because forestalling and the associ
ated offenses seem at first sight to be older names for the modem monopo
listic tactic known as "cornering the market" j and because since the sev
enteenth century, "engrossing" has become almost synonymous with 
"monopolizing." Jeffreys coupled the terms in this way when he gave his 
opinion in The East India Co. v. Sandys,GIJ and so did the authors of the 
Sherman Act when they explained the meaning of the word "monopolize" 
in the second section of that Act.66 But in fact the two bodies of law are 
quite distinct: they evolved from separate statutes, one did and the other 
did not raise questions of royal prerogative, and whereas the modern law 
on monopoly by patent was laid down early in the seventeenth century, 
that on forestalling did not take its present shape until almost two hun
dred years later. The basic legal difference is that the monopolist had a 
legal warrant for his activity, whereas the forestaller was justified by no 
custom, grant, or statute whatsoever. 

Contrary to monopolies by patent, which always were and still are legal 
-the principal changes being in who gives and who may receive them
forestalling was always illegal, and ceased to be so only when the crime 
was altogether abolished. "Forestalling" in the common law before the 
thirteenth century is said to have been an inclusive term for all unlawful 
attempts to raiseprices.81 It came to be a more particular term: in the year 
1266, the first statute prohibiting it defined forestallers as those "that buy 
anything before the due hour, or that pass out of the town to meet such 
things as come to the market. "68 "Regrating" meant simply retailing, buy
ing in bulk and selling in small lots, and "engrossing," in its original nar
row meaning, was to buy crops in the field before they were harvested or 
at least before they were ready to come to market. These offenses were 
indictable at common law, and various statutes assigned punishments 
ranging, according to the temper of the time, from fines and forfeiture to 
banishment and even death.St Such statutes were passed periodically from 

"10 Howell's State Trials 372, 538 (1685): "though the word Monopoly, or Engrossing. 
" 
Of 21 Congo Rec. 3152 (1890): "monopoly ... is the sole engrossing to a man's self .... " 
.7 Illingworth, An Inquiry into the Laws ... Respecting Forestalling ... 14 (1800). 
II 51 Hen. III, § 6 (1266) . 
•• Banishment from the town where forestalling was committed was imposed by a statute 

of uncertain date, probably prior to 1327; 1 Statutes of the Realm 197, 202 et seq. [But d. 
Winfield, Chief Sources of English Legal History 93 (1925).) Forfeiture was imposed by 25 
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the thirteenth until the late seventeenth centuries, in some cases against 
the forestalling of certain specified commodities, in others against fore
stalling generally. But the application of these general statutes, as of the 
common law itself, was relatively narrow, and usually only the fore
stalling of food-1>r more precisely, of "dead victuals"---<onstituted a 
crime. One statute forbade engrossing of hides and oak.-bark,1° and an
other, of cloth;71 but the fact that Parliament legislated for these com
modities in particular argues that it did not consider them to be included 
under the general laws against forestalling. In a few scattered cases, also, 
courts found defendants guilty of forestalling land or houses,72 but here 
"forestalling" could only be brought in by stretching an analogy, for the 
offense was generally understood quite literally as buying commodities 
before they had been carried into the actual market place or before the 
market had officially opened. Perhaps the strongest evidence on the point 
occurs in Rex v. Waddington,a one of the last important English cases of 
this type,74 in which the defendant, having been charged with forestalling 
and engrossing hops, argued that his was no offense since hops were no 
victual, and the Court appeared to agree that if it had not been, there 
would have been no offense. 

The major objective of laws against forestalling was to keep food prices 
low. Such laws fit very neatly into the more general price-fixing program 
administered by medieval and, later, mercantilist governments. Local 
authorities of manors, cities, and guilds had customary rights to control 
food prices; kings issued proclamations and parliaments passed statutes 
for the same end; all these are implicitly confirmed in a statute of 1533 
which gave certain members of the Privy Council as well the right to set 
"reasonable prices" of "cheese, butter, capons, hens, chickens, and other 
victuals necessary for man's sustenance."70 The work of surveillance 
would be much easier if all sales were made publicly in the market, and so 
forestalling and engrossing, means of evading the market, were seen as 
attempts to evade price-controls. 

Edw. III, c. 3, § 4 (1350); death by 27 Edw.III, c. 11, § 2 (1353), repealed 38 Ed\\". III, c. 6, 
§ 1 (1363). 

70 1 lac. I, c. 22, §§ 7, 19 (1604). 

71 1 Phil. & M., c. 7 (1554). Liber Albus 172-73 (comp. 1419, translated by Riley, 1861), 
is the case of a merchant fined by a London court for forestalling cloth; uncertain date prior 
to 1419. 

" Fox, Monopolies and Patents 21 n. (1947). ,. 1 East ·143 (1800) . 

• 4 Sanderson, Restraint of Trade in English Law 97 (1926). 

7' 25 Hen. VIII, c. 2, § 1 (1533). 
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But to maintain low food prices was not the sole objective of the laws 
against forestalling. Just as monopolies by patent were attacked by those 
who feared to lose their own monopoly powers, so forestalling was ab
horred not only by a public which hated high prices but also by those who 
saw in it an infringement of their privileges as owners of markets. Rights 
to hold markets were granted or confirmed by the Crown, and established 
local but powerful monopolies. \\''hat was given was not the mere right to 
hold a market, but an exclusive right. The extent of such privileges is illus
trated in the case of the Abbot oj Westminster.76 The Abbot brought an ac
tion against one who sold cloth in London; William the Conqueror had 
given him a patent to hold a fair for thirty days, during which nobody 
should buy or sell merchandise at any other place within a radius of seven 
miles. The court presumably upheld the grant, and similar grants were 
upheld regularly. The owners of markets often had an intense interest in 
protecting their exclusive rights, for some of them had the right to charge 
a toll on certain goods sold in the market, and all of them were entitled to 
charge fees for market stalls put up on their land. To hinder sellers from 
coming to a market was therefore to deprive the owner of the market of 
stallage fees; thus the Prior of Coventry, in a suit against several who sold 
merchandise outside his market, declared that he thereby "lost stallage, 
terrage and cottage, etc., wrongfully and to his damage."i7 

The objectives of statesmen and the interest of owners of markets coin
cided with the prejudices of the public. They considered forestalling, en
grossing, and regrating the typical tricks of middlemen and speculators, 
and were convinced that merchants who used such tactics were parasites 
profiting by the distress of others. They could see nothing but evil and 
selfishness in such practices. Thus a commission of inquiry into fore
stalling in Suffolk in 1411 reported: Geoffrey Russell bought sixty quarters 
of barley at forty pence a quarter and sold them for twice as much; "John 
Cok and John Joye ... secretly bought, in private and secret places, 
sixty quarters of wheat ... a quarter at eight shillings; whereas in open 
market, the same was sold for six shillings per quarter, &c, and so the 
aforesaid John and John are common forestallers of com"; and "Simon 
Basket ... bought at Beccles, Owtehole, and Brompton, and in divers 
other places, forty quarters of wheat, of the price of six shillings per quar
ter, and conveyed the same coastwise into divers other parts, whereby the 
price of a quarter of wheat was raised to ten shillings ... and so the afore-

71 Registrum Brevium, f. 107. The case is cited in Darcy v. Allen, 11 Co. Rep. *84, Moore 
*671 (K.B., 1599), and East India Co. v. Sandys, 10 Howell's State Trials 372, 538 (1685). 

77 Year-Book 2 Edw. II, pI. 141 (1308). 
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said Simon is a common forestaller."78 The practices described show no 
sign of being, properly speaking, monopolistic; they appear on the con
trary to have been acts of speculation, arbitrage, or wholesaling; but most 
men continued to identify the two phenomena until the new economic 
theory in the eighteenth century taught a few of them at least that specu
lation was no more profitable to the merchant than to the community at 
large, and that the community had as much to gain as the merchant from 
free trade. 

The development of laissez-faire economic theory accounted for the 
abolition of the laws against forestalling. After 1552, when the great de
claratory statute against forestalling was passed,19 the general prohibi
tions were reasserted periodically when food prices became unusually high. 
A Commonwealth Parliament passed a law in 1650 denying habeas corpus 
to defendants in any action concerning the buying or selling of foods,IO 
and William III issued a proclamation in 1698 insisting that the laws on 
forestalling be administered with full force.11 Another such occasion arose 
in 1766 when com prices were particularly high. Many complaints were 
voiced, tumults and riots took place, "in which, as usual in popular com
motions, great irregularities took place," many lives were lost, order was 
restored only after the militia was called out and a number of rioters 
sentenced to death and hanged. George III tried to improve things by 
issuing a proclamation to put in force the statutes against forestallers. 
But, The Annual Register noted, many doubted whether such action could 
be of any use: "It was apprehended that this measure would have an effect 
contrary to the intentions of the council, and by frightening dealers from 
the markets, would increase that scarcity it was designed to remedy."82 

The doctrine hinted at in this comment, that public regulation of the 
market would produce worse results than the free action of merchants, 
was still novel in 1766 but beginning to gain force. It dominated the com
mittee of the House of Commons which reported in the following year 
"that the several laws relating to Badgers, Engrossers, Forestallers, and 
Regrators, by preventing the circulation of, and free trade in, com, and 

.. Plea Roll 12 Hen. IV, 6 (1411), quoted in Illingworth, op. cit. supra note 67, at 240-42. 
Why Cok and Joye should have committed a crime at high prices rather than trade legally 
at low must remain a mystery. 

70 5 & 6 Edw. VI, c. 14 (1552). 

so Statute of Oct. 23, 1650, Firth and Rait, 2 Acts and Ordinances of the Interregnum 442 
et seq. (1911). 

II William III, Proclamation Oct. 13, 1698 . 

.. Annual Register 39-40 (1767). 

109 



372 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. Z1 

other provisions, have been the means of raising the price thereof in many 
parts of this Kingdom."81 The report suggested that those laws should be 
abolished, and action of this sort was finally taken in 1772, when a bill was 
prepared, reported by Edmund Burke-who was the main exponent in 
Parliament of this measure-and quickly passed by Commons.84 The Act 
repealed the various statutes against forestalling because, as its preamble 
said, "it hath been found by experience that the restraints laid by several 
statutes upon the dealing in com, meal, Bour, cattle, and sundry other 
sorts of victuals, by preventing a free trade in the said commodities, have 
a tendency to discourage the growth, and to inhance the price of the 
same."85 With the passage of this Act the cause of free trade seemed to be 
triumphantj the crime of forestalling had been abolished-so Blackstone, 
among others, thought8ll-and Adam Smith's remark, published three 
years later, that to fear forestalling was like fearing witchcraft seemed to 
be more useful as a contribution to public education than to practical 
policyY 

For a short while, however, the law against forestalling was revitalized 
by Lord Kenyon's decision in Rex v. Rusb)'.8s Rusby was indicted in 1799 
for regrating thirty quarters of oats, and presumably rested his defense on 
the Act of 1772. Kenyon held, however, that "though in an evil hour all the 
statutes which had been existing above a century were at one blow re
pealed, yet, thank God, the provisions of the common law were not de
stroyed"8t and found Rusby guilty at common law. The vigor of Kenyon's 
address against Rusby so inflamed the public that a mob of Londoners 
rioted, tried to lynch Rusby, and ended by pulling down his housej'o the 
public was apparently not so convinced as Burke, Smith, and Parliament 
that forestalling was economically beneficial, or, at least, that laws pro
hibiting it were more harmful than the thing itself. After Kenyon's time, 
however, there were no further common-law prosecutions against fore
stalling,DI and to make quite sure, Parliament in 1844 passed a law repeal-

II House of Commons Journal (Apr. 8, 1767). 

"Ibid. (drafting committee appointed March 13, 1772, bill read May 6, passed May 20). 
For Burke's views on the subject, see his Thoughts and Details on Scarcity, 5 Works 133, 150 
et seq. (Nimmo's ed., 1899). 

"12 Geo. III, c. 71 (1772). 

·'4 Blackstone, Commentaries 159 (5th ed., 1773). 

81 2 Smith, Wealth of Nations 34-35 (Canaan ed., 1922). 

ss Peake Add. Cas. *189 (1800). a. Ibid., at *192. 

to Barnes, History of the English Corn Laws 81-82 (1930). 

" Sanderson, op. cit. supra note 74, at 98. 
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ing all the remaining statutes against it, and utterly abolishing the com
mon-law crimes of forestalling, engrossing, and regrating." 

Clearly, then, the laws against forestalling and engrossing, which some 
have tried to identify as a fount of modern antitrust law, did not have 
the required character. They were of narrow scope, applying almost exclu
sively to trade in foodstuffs; they were part of a program to regulate all 
economic activities; like the common law against monopolies by patent, 
they were supported by monopolists-in this case, the owners of mar
kets-who found them useful protection; and they were finally repealed 
by the supporters of free trade and in the name of free trade. 

III 
Because the Statute of Monopolies settled that branch of law into its 

present narrow concern with patents, and the Acts of 1772 and 1844 al
together did away with the law against forestalling, the only English tradi
tion from which modern antitrust law could grow were the bodies of law 
against contracts in restraint of trade and combinations in restraint of 
trade. The manner in which those laws were interpreted during the nine
teenth century, however, very much weakened their capacity for con
trolling modern monopolies. 

The common law relating to contracts in restraint of trade stems from 
the Case of John Dyer,'3 decided in 1414. The report of the case is meager. 
John was sued for breaking his bond not to practice the trade of dyeing in 
his home town for a half year; he apparently maintained that he had not 
broken his bond, and seems to have won the case. One of the judges sug
gested that John could have used the stronger defense of demurring at law, 
as the condition of the bond was illegal, and he continued in words which 
have become all too famous in the literature on monopolies: "By God, if 
the plaintiff were here he should go to prison until he paid a fine to the 
King." The case was an extremely powerful precedent until the beginning 
of the eighteenth century. 

But for all its legal power, the Case of John Dyer does not demonstrate
as so many have believed-that the common law always condemned re
straints on trade. If one seventeenth century lawyer could cite the case as 
authority for that view, his opponent could counter with a much older 

.. 7 & 8 Vic., c. 24 (1884).4 Holdsworth, History 379 (1924), says that the forestalling laws 
were repealed by 6 Geo. IV, c. 129 (1825), under the influence of "the economists of the 
school of Ricardo." There is little evidence that Ricardo or his school particularly affected 
the passing of the act of 1844, and the act of 1825 which Holdsworth cites has no bearing on 
forestalling, being instead a combination act. See page 381 infra . 

.. Year-Book 2 Hen. V, 5B (1414). 
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precedent, the Case of the Archbishop of York,t4 in which a court upheld the 
custom of the Archbishop's manor at Ripon that no one should operate a 
dyeing-house there without the Archbishop's license. If the common law is 
supposed to have been such an ardent protector of free trade, why was it 
prepared to uphold an Archbishop's power to keep a dyer from following 
his trade in Ripon forever, but not an ordinary man's power under a vol
untary agreement to keep a dyer from following his trade in Dale for half a 
year? 

The answer, of course, is that the common law prior to the fifteenth 
century did not favor free trade but reached its decision in John Dyer's 
case on quite different grounds. The restraining agreement in the Dyer's 
case was embodied in a bond, and it has been suggested that judges dis
trusted bonds because they were so often oppressive, and lost few oppor
tunities to hold them void.95 Lord Macclesfield, in his famous opinion in 
Mitchel v. Reynolds,H held that the issue was not so much whether the 
restraining agreement was by bond or by contract but whether it was 
based on a good and adequate consideration. Yet, as he understood John 
Dyer's case, the fact that it rested on it bond seemed material; "for sup
pose," he wrote, 
(As that case seems to be) a poor weaver (sic], having just met with a great loss, should, 
in a fit of passion and concern, be exclaiming against his trade, and declare, that he 
would not follow it any more, etc., at which instant, some designing fellow should 
work him up to such a pitch, as, for a triffing matter, to give a bond not to work at 
it again, and afterwards, when the necessities of his family, and the cries of his children, 
send him to the loom, should take advantage of the forfeiture, and put the bond in 
suit; I must own, I think this such a piece of villainy, as is hard to find a name for ...... 

Lord Macclesfield evidently thought that no court should uphold an 
agreement made in such circumstances, and perhaps earlier common-law 
judges did too. 

But the more important basis for deciding against the restraint in the 
Dyer's case was the principle, so important in the cases on monopolies by 
patent, of the individual's right to work. It may appear that to prevent a 
man from following one trade in one particular town for six months did not 
very seriously limit his right to work: he might take up another trade, or 

.. Reg. Brev., f. 105. The two cases "-ere confronted in Darcy v. Allen, op. cit. supra 
note 43 . 

•• Sanderson, op. cit. supra note 74, at 14. Cf. Clerk v. Taylors of Exeter, 3 Lev. 241 (1685), 
in which the Exchequer held that in all the previous cases on restraint of trade the agreement 
had been disapproved if by bond, approved if by contract (assumpsit). 

!IS 1 Peere Wms. *181 (1711) • 

., Ibid., at 193. 
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move to another town. But in the fifteenth century, those alternatives 
were not in fact open to him. In order to take up another trade, he would 
have had to pass through an apprenticeship of seven years, or with great 
difficulty and expense satisfy a guild that he was a master of its craft, and 
this remedy was for all practical purposes ruled out. Nor could he more 
readily practice his own trade in a new town, for the guilds and municipal 
corporations of each place had by-laws to prevent strangers-that is, any
one not free of the town or its guilds-from entering into competition with 
citizens." The whole guild system, therefore, made it nearly impossible 
for a tradesman to earn his living if he did not practice his own trade in his 
own town, and this was the main reason why, as long as the guilds main
tained their power, contracts in restraint of trade were held void. To have 
done otherwise would have been to concur in arrangements by which men 
deprived themselves of their means of support. The power of the guilds to 
regulate entrance into trade had begun to weaken by the sixteenth century, 
although cities and towns retained fragments of such powers until 1835, 
when the Municipal Corporations Act finally gave anyone the right to 
keep any shop or follow any trade in any borough.99 lt was with the decay 
of this power in the guilds that the law on contracts in restraint of trade 
came to change, and the time when the courts refused to uphold the re
strictive powers of the Ipswich Tailor's guild was also the time when they 
first held valid a contract in restraint of trade.loo 

From then on, the law on the subject became more and more complex, 
since each case involved two contrary principles. On the one hand, the 
common law was inclined to uphold contracts in restraint of trade for the 
same reasons which moved it to sustain any good contract. To own prop
erty implied the right to dispose of property by contract, and if a reason
able man disposed of his property in a way which he considered good, it 
was not for the court to tell him he was mistaken.IOI On the other hand, the 

•• Cf. Sanderson, op. cit. supra note 74, at 15. 

H 5 & 6 Wm. IV, c. 76 (1835). London 'Yas not considered a borough under the Act, and 
cases to exclude "foreigners" from certain employments in London continued until later in 
the nineteenth century. 32 Halsbury's Laws 345 (1939). 

100 Ipswich Tailors' case, 11 Co. Rep. "53 (1613); Rogers v. Parrey, 2 Bulst. "136 (1614). 
In the earlier cases, the restraints were held void, John Dyer's case being cited as authority 
for each: Anon., Moore "115 (K.B., 1578)-a mercer's apprentice bound himself not to exer
cise his craft for four years in Nottingham; Anon., Moore ·242 (K.B., 1587),2 Leonard "21(}-a 
blacksmith bound himself not to practice the trade in South-mims; Colgate v. Buheler, 
Cro. Eliz. "872, Owen "143 (l601)-a haberdasher gave bond not to trade in Canterbury or 
Rochester for four years, of which Anderson, J. said that "he might as well bind himself, 
that he would not go to Church." 

101 Jollife v. Broad, 2 Roll. Rep. 201, Cro. Jac. "596, 1 Wm. Jones 13 (1620): Restraint 
ancillary to sale of a mercer's business in Newport held void in Common Pleas, reversed in 
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common law was inclined to invalidate contracts in restraint of trade be
cause they deprived a man of the means to earn a livelihood,l02 or because 
they deprived the public of the advantages of competition}03 The first of 
these reasons prevailed until the eighteenth century, the second slowly 
replaced it. The conflict of these principles, and their application to the 
particular circumstances of each case, have resulted in the general rule, 
still true today, that some contracts in restraint of trade are good and 
others are bad. The basis on which the distinction should be made was 
first formally stated in Mitchel v. Reynolds, decided in 1711; it was stated 
in broader terms-or as some think, changed-by the decision in N orden
felt v. N ordenfelt in 1894. 

In Mitchel v. &ynoldS104 the defendant assigned to the plaintiff the 
lease of a bakery in a certain parish of London for five years, and under
took to pay the plaintiff £50 damages if he should work as a baker within 
that parish during those five years. The plaintiff brought suit for the dam
ages, and though the defendant pleaded that since he had served his ap
prenticeship as a baker and had been admitted to the guild no private 
person could lawfully prevent him flom working at that trade, Chief 
Justice Parker (later Lord Macclesfield) found for the plaintiff. The fame 
and great interest of this case is not in the decision, but in the opinion, for 
there Lord Macclesfield very systematically classified all restraints of 
trade and arrived at his long-lasting rule for distinguishing good restraints 
from bad. He first divided all restraints of trade into involuntary or volun
tary; the contract in issue was clearly a voluntary restraint. Among volun
tary restraints he distinguished between those "where the restraint is gen
eral not to exercise a trade throughout the kingdom, and where it is limited 
to a particular place." General restraints, he held, had always been held 
void, and should be, "being of no benefit to either party, and only oppres
sive."l05 But particular restraints are of two sorts: without consideration, 
"all of which are void by what sort of contract soever created," and Mac
clesfield here cited the Dyer's case as evidence for this point; and with 
consideration. Macclesfield's rule, therefore, was that a contract in re-

King's Bench, affirmed in Exchequer. Dodderidge,]. in K.B.: "It is the usual course of men 
in their old age to tum over their trade to another .... "; 2 Roll. Rep. 201, 203. Similarly, 
Bragge v. Stanner, Palmer *172 (1621); Pragnell v. Goff, Style *111, Aleyn ·67 (1648); 
Hunlocke v. Blacklowe, 2 Wms. Saunders *156, 2 Keble ·674 (1670). 

102 See the cases listed at note 100 supra. Also Ferby v. Arrosmyth, 2 Keble *377 (1668). 

I •• See the cases listed at note 108 infra. 

'·'1 Peere Wms. *181 (1711). 

10' Ibid., at *182. 
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straint of trade can be good only if the restraint is particular and the con
tract "appears to be made upon a good and adequate consideration, so as 
to make it a proper and useful contract."l06 Lord Macclesfield had dis
covered this much from precedent, but being a lawyer of his time, he was 
interested to show not only what the law was, but also the reasonable 
explanation of why it should be so, and therefore he added: 

[T]he true reasons of the distinction upon which the judgments in these cases of 
voluntary restraints are founded are, 1st, the mischief which may arise from them, 1st, 
to the party, by the loss of his livelihood, and the subsistence of his family; 2dly, to 

the public, by depriving it of an useful member.107 

These mischiefs might arise from general restraints but could not from 
particular restraints; the latter were good because the parties might gain 
and the public lose nothing from them. Once a man could reasonably be 
expected to enter a new trade if he sold his last one, or to move to a new 
place if he bound himself not to trade in his fonner one, the law became 
quite willing to uphold fair contracts in which he bound himself to desist 
from competition within a limited area. And so the test became whether 
the contract was fair and the area to which it applied limited. 

For at least a century, Macclesfield's rule was followed quite religiously. 
But then new problems in the interpretation of the rule began to enter: 
How important a consideration was public policy; if a contract did not 
injure either of the parties, might it still be bad because it interfered with 
competition? How large an area was "particular" rather than "general"; if 
the business of one party extended throughout the kingdom and real pro
tection from competition could only be had by a "general" restraint, was 
a contract of this sort nevertheless to be held bad automatically?I08 How 
was the word "reasonable," recurring so often in Macclesfield's opinion, to 
be interpreted; was the real test of a restraint whether it was reasonable, 
and was Macclesfield only enunciating a special case of the rule, valid for 
his time but not for always, when he held that particularity and considera
tion made a restraint reasonable and therefore good? All these questions 
were decided one way or another by judges during the nineteenth century 
and finally settled by the decision of the House of Lords in Norden/ell v. 
Maxim Norden/elt Guns and Ammunition CO.,t°9 and particularly by the 
rule laid down by Lord Macnaghten. 

I .. Ibid., at *185-86. 107 Ibid., at ·190. 
, .. See, e.g., Wickens v. Evans, 3 Y. & J. "318 (1829); Wallis v. Day, 2 M. & W. "273 

(1837); Malian v. May, 11 M. & W. "652 (1843); Shrewsbury and Birmingham Railway Co. v. 
London and North-Western Railway Co., 21 L.J.Q.B. 89 (1851); and Tallis v. Tallis, 1 EI. 
& BI. "391 (1853). 

lOt (1894) App. Cas. 535. 
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The case arose on a contract whereby Thorsten Nordenfelt agreed not 
to engage in the ammunition and armaments business, except in behalf of 
the Company; the restraint to apply for twenty-five years and in all coun
tries. The Company brought action to enforce the covenant by injunction, 
and Nordenfelt successfully defended himself in the lower courts by argu
ing that the restraint was general and therefore void. The Court of Ap
peals reversed the lower courtllO and Nordenfelt then appealed to the 
House of Lords. That body unanimously held that the restraint, though 
general, was valid because it was reasonable. Lord Macnaghten, in his 
concurring opinion, set down what has since been the governing rule in 
such cases; it very neatly coordinates the considerations of public policy, 
generality of restraint, and reasonableness: 

The public have an interest in every person's carrying on his trade freely: so has 
the individual. All intederence with individual liberty of action in trading, and all 
restraints of trade of themselves, if there is nothing more, are contrary to public 
policy, and therefore void. That is the general rule. But there are exceptions: restraints 
of trade and intederence with individual liberty of action may be justified by the 
special circumstances of a particular case. It is a sufficient justification, and indeed it 
is the only justification, if the restriction is reasonable-reasonable, that is, in refer
ence to the interests of the parties concerned and reasonable in reference to the inter
ests of the public, so framed and so guarded as to afford adequate protection to the 
party in whose favour it is imposed, while at the same time it is in no way injurious to 
the pu blic.111 

Only the greatest optimism could have made it appear to Lord Mac
naghten that contracts in restraint of trade are at all likely "to afford 
adequate protection" to a party and at the same time to be "in no way 
injurious to the public." What makes this entire area of law so difficult is 
precisely that the interests of the restraining party and of the public are 
so often opposite. This problem indeed seems to be at the core of N orden
jelt 'II. Nordenjelt, although the court very tactfully covered it over. Vague 
references were made to the public interest, which was said not to favor or 
require Thorsten Nordenfelt's competition with the Company_ On the 
other hand, a great deal was said about the Company's need for adequate 
protection. The Lord Chancellor took notice of the improved means of 
communication that had become available since Mitchel'll. Reynolds, and 
argued that in these new conditions reasonable protection may mean 
worldwide protection; he decided that because the Company sold its arma
ments mainly to governments, considering "the nature of the business and 
the limited number of customers,"1l2 it needed protection of such width. 

liD [1893J 1 Ch. 630. 
111 [1894J App. Cas. 535, 565. 1IJ Ibid., at 548-50. 
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And Lord Watson, in his concurring opinion, made it quite clear why it 
was possible so readily to identify the public interest and the private inter
est of the covenantee: 

[Butl it must not be forgotten that the community has a material interest in main
taining the rules of fair dealing between man and man. It suffers far greater injury 
from the infraction of these rules than from contracts in restraint of trade.111 

This remark is the clearest possible indication that by 1894 English law on 
contracts in restraint of trade was not in any important respect an instru
ment for the maintenance of a competitive economic order. If ever, then 
only for a very short period after Mitchel v. Reynolds did the courts give 
the public policy of promoting competition an important part in deciding 
cases on contracts in restraint of trade. The decision itself in N ordenfeU v. 
Nordenfelt, the words in which Lord Macnaghten expressed his rule of 
reasonableness, and the dictum of Lord Watson, all declared that com
petition was no longer public policy, or at least that freedom of contract 
had become a more important end than freedom of trade. II , 

IV 
The law on combinations in restraint of trade was by the end of the 

nineteenth century narrow and ineffective. Developments both in statute 
and common law joined to produce this result. The statute law govern
ing combinations became increasingly lenient during the nineteenth cen
tury, in response to greater sympathy, abstract as well as sentimental, for 
the labor unions. The common law, infiuenced by a feeling that employers 
should not be denied rights granted to workers, matched the new legal 
power of the latter with a solicitous concern for employers' combinations; 
in the end it came to put a higher value on the freedom of entrepreneurs to 
use any means short of violence to outstrip competitors than on the right 
of the public to enjoy the advantages of competition. 

Legislation governing wages and conditions of labor began with the 
Ordinance of Labourers passed in 1349;Ui which was confirmed and ex
tended by numerous later statutes. In the sixteenth century, these occa
sionallaws were consolidated in the great Elizabethan Statute of Artifi
cers,IIB which governed apprenticeship and wages, and in the Act of 
1548,117 which provided criminal penalties against any workmen who con-

111 Ibid., at 552. 

11' Cf. Morris v. Saxelby, [1916)1 App. Cas. 688, 699. 

'" 23 Edw. III (1349). 1115 Eliz., c. 4 (1562). 

an 2 & 3 Edw. VI, c. 15 (1548), confirmed by 22 & 23 Car. II, c. 19 (1670). 
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spired or agreed to raise wages or reduce hours of labor. But there was no 
thought in these statutes of making it possible for workmen to compete; on 
the contrary, the sixteenth century legislators who passed these laws to fix 
the terms and wages of labor hoped to recapture the economic stability 
that had been shaken by the Black Death, the movement of men from 
manors to towns, and the early industrial revolution. us They wanted com
petition no more than they understood it. Although these laws, like others 
of the time, appear, in the light of later developments and interpretation, 
to express antagonism to monopolistic arrangements and approval of com
petition, they were really intended to reinforce the system of direct eco
nomic control. 

The earliest instances of general labor legislation influenced by free
trade theories were the Combination Acts of 1799,111 which prohibited 
combinations of workmen only, and the Combination Act of 1800,t20 
which superseded it and prohibited masters as well as workmen from com
bining. It has been said that these Acts were prosecuted more severely 
against combinations of laborers than against those of masters; it appears 
that they were not very effective at all; it is certain that they did not settle 
the problem of changing from a legally regulated labor market to a free 
one.I !1 Riots and violence continued as frequent incidents of labor relations 
after 1800, and Place, Joseph Hume, McCulloch, and other radical fol
lowers of Bentham argued that this disorder would not cease until workers 
were given a legal right to combine.122 The Bentharnites, besides, advocated 
a statute permitting workers to combine because this law was implied by 
two of their basic political principles. These, as Dicey has expressed them, 
were "the belief that trade in labour ought to be as free as any other kind 
of trade," and "the well-grounded conviction that there ought to be one 
and the same law for men as for masters; Adam Smith had, about fifty 
years earlier, pointed out that trade combinations on the part of workmen 
were blamed and punished, whilst trade combinations on the part of 
masters were neither punished nor indeed noticed!'123 In the early decades 
of the nineteenth century, those who favored freedom of trade tried to 
achieve their other aim of equality before law by giving workers as well as 
masters freedom to associate. By rejecting the alternative that would have 

III Nef, 1 Rise of the British Coal Industry 1~89 (1932). 

11138 Geo. m, c. 81 (1799). 

Ito Ibid., at c. 106 (1800). 

III George, The Combination Laws, 6 Econ. Hist. Rev. 172 (1935). 

IJI Robbins, The Theory of Economic Policy 106 et seq. (1952). 

I •• Dicey, Law and Opinion in England 196 (1905 ed.). 
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achieved both their objectives, by not denying the right of combination to 
workers and masters alike, they wasted an opportunity to secure economic 
freedom against attack by monopolies of either. 

But in any case, so strong was the Benthamites' belief in freedom of as
sociation, so complete their inability to foresee the monopolistic position 
which labor unions and industrial combinations would in time achieve, so 
great their faith that if workers were allowed to combine in friendly as
sociations they would desist from all violence and monopolistic activities, 
that in 1824 they successfully urged Parliament to pass the Act that gave 
combinations of workmen and masters alike immunity from all statutory 
and common-law prohibitions.124 Workmen proceeded to make the most 
uninhibited use of that immunity. In the next session of Parliament, 
Huskisson brought in a bill that reversed the terms of the Act of 1824: 
where the old Act had given immunity for everything but intimidation 
and violence, the new bill-which very soon became law-restored the 
power of the common law over combinations, and excepted only a limited 
right to combine.l2O The pattern had, however, been established, and the 
increasing sympathy for the condition of workingmen excited by Tory 
reformers and early Socialists, among others, finally produced in 1871 the 
first Trades Union Act,126 and in 1875, a new Combination Act127-both of 
which had the effect of legalizing all combinations of workers and masters 
alike, provided those combinations were formed to settle labor disputes 
and to negotiate hours and conditions of labor. 

The law on combinations where these were labor unions or employers' 
associations was dominated by the statutes on the subject. On the other 
hand, combinations of merchants to fix prices of goods, share out a mar
ket, or otherwise limit competition, were governed by no general statutes, 
particularly after the laws against forestalling were repealed,t2B and there
fore remained under the jurisdiction of common law. In a few instances, 
such combinations were indicted as criminal conspiracies at common 
law.l2V But after the beginning of the nineteenth century, the common law 

'24 5 Ceo. IV, c. 95 (1824). 

, .. 6 Ceo. IV, c. 129 (1825). Cf. Dicey, op. cit. supra note 123. at 191 et seq. 

12. 34 & 35 Vic., c. 31 (1871). 

127 38 & 39 Vic., c. 86 (1875). 

'" See pages 372-73 supra. 

'"' Rex. v. Journeymen Tailors of Cambridge, 8 Mod. ·10 (1721); Rex v. Eccles, 1 Leach 
• 274 (1783); Rex v. Mawbey, 6 T.R. ·619 (1796). Cf. Winfield, The History of Conspiracy 
and Abuse of Legal Procedure 111-17 (1921). 
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came to regard an agreement between competitors to combine as analo
gous to a contract in restraint of trade, and judged such agreements by 
whether they left the parties reasonably free to act as they desired. All 
along, less attention was paid to whether the agreement seriously inter
fered with competition. In Hearn II. GriJIin,1I0 decided in 1815, the court 
upheld an agreement between two rival coach-owners to charge the same 
prices and provide no competing services; this, wrote Lord Ellenborough, 
"is merely a convenient mode of arranging two concerns which might 
otherwise ruin each other." In Wickens II. Ellans,13l decided in 1829, three 
boxmakers had agreed to divide England into areas in which each was to 
be the exclusive seller. This arrangement was upheld on the grounds that 
it was only a partial restraint of trade, one of the judges maintaining that 
it was "not a monopoly, except as between themselves; because every 
other man may come into their districts and vend his goods: all they pro
pose is, that they shall not carryon a rivalry .... " In Hilton II. &kersly,U2 
decided in 1855, the court refused to enforce an agreement between eight
een mill owners to settle wages and hours by majority rule. The reason 
given was that the parties were not left free to trade on their own terms; 
but the case was decided before the Combination Act of 1875 authorized 
such agreements. In Collins II. Locke,1u decided in 1879, an agreement be
tween docking firms to distribute work and profits among themselves was 
upheld on the grounds that it did not unduly restrain the free action of the 
parties. But the modern common law on combinations in restraint of 
trade was established by the Mogul Steamship case, IU which laid down the 
principle that although a trade combination might be destroyed by attack 
from within, it could not be successfully attacked by an outsider. 

The Mogul Steamship case was decided two years before the N ordenfelt 
case; these two are among the chief reasons for the subsequent inability of 
English common law substantially to deter the growth of monopolies. 
The defendants in the Mogul Steamship case were a number of shipping 
lines who had formed an association, and agreed to regulate by their joint 
decision the number of ships each would send to Hankow or Shanghai 
during the brief tea-export season, the division of cargoes between those 

, .. 2 Chitty 407 (1815). 

11'3 Y. & T. 318 (1829). 

112 6 EI. & BI. ·47 (1855). 

, .. 4 L.R.A.C. 674 (1855). Cf. The Shrewsbury and Binningham Railway Co. v. The Lon· 
don and North-Western Railway Co., 21 L.J.Q.B. 89 (1851) . 

.,. Mogul Steamship Co. v. McGregor (1892) App. Cas. 25. 
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ships, and freight rates, to give a rebate to all shippers who dealt exclu
sively with members of the association, and to prohibit their agents in 
China from acting in the interest of competing shippers. Short of an out
right merger or trust agreement, they could hardly have formed a more 
complete combination. The Mogul Steamship Company had been in
cluded in the association at first, were later excluded, but continued to 
send their ships to a Chinese port. The defendants retaliated by sending 
more of their ships to the port, underbidding Mogul rates, threatening to 
dismiss from their service agents who arranged to load Mogul ships, and 
circulating notices that they would not give their rebate to anyone who 
shipped by Mogul. The Mogul Company brought a suit for damages 
against the members of the association, alleging that they formed a con
spiracy to injure Mogul interests. On the original action the Chief Justice, 
Lord Coleridge, judged for the defendants;ll5 this was affirmed by the 
Court of Appeals, three justices dissenting;l31 and the plaintiff appealed to 
the House of Lords, which unanimously affirmed the decision.I37 

The principle on which all the justices agreed was that the agreement 
was unlawful in the sense that the courts would not enforce it, but that it 
was not "contrary to UzW."U8 It would become an illegal conspiracy at 
common law only if it sought an unlawful end or used unlawful means; 
and since, as the Lord Chancellor put it, the combination had neither 
acted with any "malicious intention to injure rival traders," nor used any 
unlawful means, such as violence, intimidation, molestation, or inducing 
people to break contracts, it was innocent.13D There were indeed some 
qualms among the justices as to whether all the means were lawful, 
whether the threatening notices distributed by the defendants did not 
amount to intimidation, but all these doubts they resolved in favor of the 
defendants. There were, on the other hand, no doubts at all about the 
propriety of defendants' ends. The defendants themselves had dismissed 
the public policy question, submitting that "[w]hether such combinations 
and agreements are on the whole beneficial or not to the public is a ques
tion not of law but of political economy as to which there will always be a 
difference of opinion" ;140 but the court refused to accept this easy way 
out. Lord Bramwell maintained, on the contrary, that the public policy of 
free trade positively authorized such combinations: "It does seem 
strange," he wrote, "that to enforce freedom of trade, of action, the law 

.Il 21 Q.B.D. 544 (1888). 

'·23 Q.B.D. 598 (1889). 

117 (1892) App. Cas. 25. 

121 

'''lbid., at 39. 

m Ibid., at 3Cr37. 

''0 Ibid., at 34-35. 
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should punish those who make a perfectly honest agreement with a belief 
that it is fairly required for their protection." And he went on to suggest 
that combinations of employers should be given equal treatment with 
combinations of workmen: 

I have always said that a combination of workmen, an agreement among them to 
cease work except for higher wages, and a strike in consequence, was lawful at com
mon law; perhaps not enforceable inter se, but not indictable. The Legislature has 
now so declared .... 

It followed that a combination of employers was lawful at common law. 
The law on combinations had by this time done its full circle: earlier in the 
century, unions had been legalized because combinations of masters were 
seldom if ever punished; by the end of the century, business combinations 
were held to be exempt from punishment because labor unions had been 
legalized. 

By 1890, what there had been of English common law against monopo
lies had become quite weak. The common law against monopoly proper 
had been superseded by the Statute of Monopolies. The common law 
against forestalling had been abolished by the statute of 1844. The com
mon law against combinations of workmen and of masters had been over
ruled by the Trade Union Acts. The common law against contracts and 
combinations in restraint of trade alone remained in force, but it was gov
erned by principles that condoned more than they prohibited. If mo
nopolies were to be restrained, the common law would have to change its 
direction again, or legislation would have to remedy its weakness. 

Legislation toward this end was provided in America, first by the 
antitrust laws of several states, and in 1890, by the Sherman Act. Such 
legislation had a firmer foundation in the United States than in England, 
because American common law in 1890 still contained provisions that 
had been struck from the English common law by statutes which had no 
legal effect here. Thus the common law against forestalling and engrossing 
was still in force in the United States; it could be made to serve purposes 
for which it had not been originally intended, and it was made the basis for 
section 2 of the Sherman Act, which prohibits "monopolizing."l42 Simi
larly, labor unions were not exempted from the American common law on 

I .. Ibid., at 47. 

1ft Adler, Monopolizing at Common Law and under Sec. II of the Sherman Antitrust Act, 
31 Harv. L. Rev. 246 (1917). 
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combinations, and therefore the prohibition of combinations in section 1 
of the Shennan Act could be used against certain activities of unions. 
But the Sherman Act went far beyond the common law when it author
ized injured persons to sue, and the Attorney General to indict violators 
of the Act, making it possible to enforce competition actively. The Act 
was therefore much more an innovation than its authors realized. It did 
not, as they thought, merely declare the common law. It can almost be 
said to have helped create the common law, insofar as its authors' con
victions helped spread the belief that the common law always expressed as 
much antagonism to monopoly as they wrote into the Sherman Act. 
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UNCONSCIONABILITY AND THE CODE
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ARTHUR ALLEN LEFF t 

INTRODUCTION 

This paper is devoted wholly to section 2-302 of the Unifonn 
Commercial Code, the so-called unconscionability clause.1 It is, how
ever, not primarily an essay on commercial law. Rather it is intended 
to be a study in statutory pathology, an examination in some depth of 
the misdrafting of one section of a massive, codifying statute and the 
misinterpretations which came to surround it. The paper therefore is 
not intended as a commentary upon the content or drafting technique 

t Assistant Professor of Law, Washington University Law School. B.A. 1956, 
Amherst College. LL.B. 1959, Harvard University. 

1 UNIFORM COMMERCIAL CODE § 2-302 (1962). This is the current version of the 
Code, which will be cited hereinafter as UCC. In the course of this paper various 
other versions of the Code and its predecessor statutes will be cited: 1) NATIONAL 
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, PROPOSED REPORT ON AND 
DRAFT OF A REVISED UNIFORM SALES ACT (1941) [hereinafter cited as MIMEO 1941 
DRAFT]. There are two versions of the 1941 draft, one mimeographed and the other 
printed. Only the former contains the text of the then predecessor to § 2-302. See 
note 12 infra for further details. The printed version will be cited hereinafter as 
PRINTED 1941 DRAFT. 2) NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
STATE LAWS, UNIFORM REVISED SALES ACT (Third Draft, 1943) [hereinafter cited 
as 1943 DRAFT]. 3) AMERICAN LAW INSTITUTE, SALES SECTIONS (SALES ACT), 
COUNCIL DRAFT No.1 (1944) [hereinafter cited as FEB. 1944 DRAFT]. 4) AMERICAN 
LAW INSTITUTE, UNIFORM REVISED SALES ACT (Proposed Final Draft No.1, 1944) 
[hereinafter cited as MAY 1944 DRAFT]. 5) AMERICAN LAW INSTITUTE, THE CODE 
OF COMMERCIAL LAW (1948) [hereinafter CIted as 1948 DRAFT). 6) AMERICAN LAW 
INSTITUTE, UNIFORM COMMERCIAL CODE (May 1949 Draft) [hereinafter cited as 1949 
DRAFT]. 7) AMERICAN LAW INSTITUTE, UNIFORM COMMERCIAL CODE (Proposed 
Final Draft, 1950) [hereinafter cited as 1950 DRAFT]. 8) AMERICAN LAW INSTITUTE, 
UNIFORM COMMERCIAL CODE (Official Draft, 1952) [hereinafter cited as 1952 DRAFT]. 

Other drafts of the Code exist, see Braucher, The Legislative History 0/ the 
Uniform Commercial Code, 58 COLUM. L. REV. 798 n.l (1958), but are not important 
in tracing the development of the unconscionability provision of the Code. 
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of the Code as a whole or even of the Sales article.2 The focus of this 
study is section 2-302, and excursions into other provisions of the 
Code are made only to help illuminate that primary target.s Basic to 
the justification of this narrow focus is the belief that such a carefully 
limited study will be of interest transcending that particular section's 
own substantive effect on the law, but that is not to say that section 
2-302 was chosen at random, or that talk about its actual effect can 
or will be avoided here. The section was chosen because of its intrinsic 
interest and potential importance to both sales and contract law de
velopment,4 already the subject of substantial controversy.5 But the 
primary weight of the essay will be on section 2-302 as a thing-in-itself 
and how it got that way, rather than on what its operative effect 
might be. 

Let us begin the story the way so many good stories begin, with 
ritual incantation: to make a contract one needs (i) parties with 
capacity, (ii) manifested assent, and (iii) consideration.6 This is all 
very simple.7 If these criteria are met, a party to the resulting nexus 

2 The Code has already occasioned one of the great outpourings of legal commen
tary in history. The following are the most extensive bibliographies of writings on 
the Code: BOSTON COLLEGE, UNIFORM COMMERCIAL CODE CO-ORDINATOR ANNOTATED 
667-730 (1963); EZER, UNIFORM COMMERCIAL CODE BIBLIOGRAPHy-1966 (1966) 
("95% of the published materials") ; GOODRICH & WOLKIN, THE STORY OF THE AMERI
CAN LAW INSTITUTE 1923-1961 at 48-66 (1961); [1954] NEW YORK LAW REVISION 
COMM'N REPORT 19-46 (N.Y. Leg. Doc. No. 65(A»; WYPYSKI, THE UNIFORM 
COMMERCIAL CODE, A BIBLIOGRAPHY OF LEGAL ARTICLES AND PUBLICATIONS (1954). 

3 I should not like to give the impression that I consider myself the discoverer of 
§ 2-302. I have thus far noted in excess of 130 "discussions" of the unconscionability 
provision in law reviews, bar journals, practice manuals, treatises and miscellaneous 
studies. Most of the discussions are brief and superficially descriptive, but a number 
have been directed primarily to § 2-302 and the unconscionability concept. See Note, 
58 DICK. L. REV. 161 (1954); Note, 45 IOWA L. REV. 843 (1960); Comment, 18 U. 
CHI. L. REV. 146 (1950); Note, 109 U. PA. L. REV. 401 (1961); Note, 45 VA. L. REV. 
583 (1959); Note, 70 YALE L.J. 453 (1961); Note, 63 YALE L.J. 560 (1954). 

4 It has been suggested that the Code's unconscionability doctrine will not be 
limited to the law of Sales for long, but is likely speedily to enter the general law 
of contracts. 5A CORBIN, CONTRACTS § 1164, at 223 (1964); Note, 65 COLUM. L. REV. 
880, 891-92 (1965). See also King, The New Conceptualism of the Uniform Com
mercial Code, 10 ST. LoUIS U.L.J. 30, 39-41, 43 (1966). 

5 Noting the controversy: 1 HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNI
FORM COMMERCIAL CODE 44-48 (1964); Carrington, The Uniform Commercial Code 
-Sales, Bltlk Sales and Documents of Title, 15 WYo. L.J. 1, 7 (1961); Hawkland, 
In re Articles 1, 2 and 6, 28 TEMPLE L.Q. 512, 513 (1955); Kripke, The Principles 
Underlying the Drafting of the Uniform Commercial Code, 1962 U. ILL. L.F. 321, 
324. Critical or at least questioning: Buerger, The Sales Article of the Proposed 
Uniform Commercial Code, 23 N.Y.S.B. BULL. 116, 120 (1951) ; Douglass, Discussion 
on Sales as Proposed in the Uniform Commercial Code, 21 OKLA. B.A.J. S08, 810 
(1950) ; Goodwin, How the Adoption of the Uniform Commercial Code Would Affect 
the Law of Sales in Oregon, 30 ORE. L. REV. 212, 213-14 (1951); Ireton, The Com
mercial Code, 22 MISS. L.J. 273, 2SO (1950); King, Suggested Changes in the Uni
form Commercial Code-Sales, 33 ORE. L. REV. 113, 115-16 (1954); Levy, A Study 
qf the Uniform Commercial Code-Sales, 58 COM. L.J. 329, 331 (1953). 

6REsTATEMENT, CONTRACTS § 19 (1932). 
7 This SImplicity is, of course, of a rather special kind. Robert Frost once 

remarked (at a "saying" of his poetry): "e equals mc2 ; what's so hard about that? 
Of course, what e, m and c are IS harder. 
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who has made promises is obligated to carry them out, unless he can 
maintain successfully one of the standard contract-law defenses, such 
as fraud, duress, mistake, impossibility or illegality.s These "defenses" 
might be classified in divers ways to serve various analytical purposes. 
For our particular needs, however, there is a simple way of grouping 
them which is signally illuminating: some of these defenses have to do 
with the process of contracting and others have to do with the resulting 
contract. When fraud and duress are involved, for instance, the focus 
of attention is on what took place between the parties at the making 
of the contract. With illegality, on the other hand, the material ques
tion is instead the content of the contract once "made." 9 The law 
may legitimately be interested both in the way agreements come about 
and in what they provide. A "contract" gotten at gunpoint may be 
avoided; a classic dicker over Dobbin may come to naught if horse 
owning is illegal. Hereafter, to distinguish the two interests, I shall 
often refer to bargaining naughtiness as "procedural unconscion
ability," and to evils in the resulting contract as "substantive uncon
scionability." 

Getting down to cases, section 2-302 of the Uniform Commercial 
Code provides in its entirety as follows: 

Section 2-302. Unconscionable Contract or Clause. 
(1) If the court as a matter of law finds the contract 

or any clause of the contract to have been unconscionable at 
the time it was made the court may refuse to enforce the 
contract, or it may enforce the remainder of the contract 
without the unconscionable clause, or it may so limit the 
application of any unconscionable clause as to avoid any 
unconscionable result. 

(2) When it is claimed or appears to the court that the 
contract or any clause thereof may be unconscionable the 
parties shall be afforded a reasonable opportunity to present 
evidence as to its commercial setting, purpose, and effect to 
aid the court in making the determination. 

If reading this section makes anything clear it is that reading this sec
tion alone makes nothing clear about the meaning of "unconscionable" 
except perhaps that it is pejorative.tO More particularly, one cannot 

8 See RESTATEMENT, CONTRACfS §§ 19(d), 454-609 (1932). 
9 It is possible in some cases for the contracting process to be illegal while per

formance of the contract is not. See 6A CORBIN, CONTRACfS § 1373 (1962). 
10 As one would suspect from its linguistic structure alone, which is the negativing 

of the root concept of "conscience." See WEBSTER, NEW INTERNATIONAL DICfIONARY 
OF THE ENGLISH LANGUAGE 2763 (2d ed. 1957). The examples of its use collected 
in 11 OXFORD ENGLISH DICTIONARY U-99 (1933) show the word to have been used 
through the ages as a rather generalized pejorative intensifier, a wide-gauge "snarl 
word." See HAYAKAWA, LANGUAGE IN ACfION 76-79 (1941). . 
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tell from the statute whether the key concept is something to be 
predicated on the bargaining process or on the bargain or on some 
combination of the two, that is, to use our terminology, whether it is 
procedural or substantive. Nonetheless, determining whether the sec
tion's target is a species of quasi-fraud or quasi-duress, or whether it is 
a species of quasi-illegality, is obviously the key to the bite and scope 
of the provision. 

One central thesis of this essay is that the draftsmen 11 failed fully 
to appreciate the significance of the unconscionability concept's neces
sary procedure-substance dichotomy and that such failure is one of 
the primary reasons for section 2-302's final amorphous unintelli
gibility and its accompanying commentary's final irrelevance. This I 
think can most clearly be shown by an examination in detail of the 
drafting history of the provision and its accompanying comments, from 
the beginning (prior to 1941) to the present version. The examination 
will proceed first from the point of view of what that history discloses 
about the transformations of procedural unconscionability, and then 
the focus will shift to substantive unconscionability. Thereafter, I 
shall examine the equity-specific performance "unconscionability" doc
trine, to show its total inapplicability to the problems dealt with in the 
Code, hence pointing out the irrelevance of substantially all of the 
standard commentary on the section. I shall close by examining the 
reported cases thus far affected by section 2-302, and their dangerous 

11 I shall use "draftsmen" throughout to refer to that imaginary construct which 
corporately produced the final Code and the final version of § 2-302. From time to 
time I shall use the singular form "draftsman," to refer to the late Karl Llewellyn 
who, at least at the earliest drafting stages, did the major share of the actual drafting, 
especially of the Sales article. See Braucher, supra note I, at 800; Mooney, Old 
Kontract Prillciples alld Karl's New Kode: An Essay on the Jurisprudence of O"r 
New Commercial Law, 11 VILL. L. REV. 213, 223 (1966). And see the early and 
amusing evaluation in Franklin, On the Legal Method of the Uniform Commercial 
Code, 16 LAW & CONTEMP. PROD. 330 (1951), where the Code is continually referred 
to as the "lex Llewellyn." But see Llewellyn, Why A Commercial Code?, 22 TENN. 
L. REV. 779, 784 (1953): "there are so many beautiful ideas I tried to get in ... 
but I was voted down." 

It became an article of faith for the defenders of the Code to assert that no single 
man or group had a monopoly of the drafting of the Code, especially (during the 
height of the adoption push) not law professors. There are a goodly number of 
articles on who "really" drafted the Code, taking somewhat divergent views. See, 
suggesting that the professors really ruled, Beutel, The Proposed Uniform (1) Com
mercial Code Should Not Be Adopted in Ohio, 14 OHIO ST. L.J. 3, 6-7 (1953) (con
spiracy between professors and success!"l lawyers); Kripke, The Principles Under
lying the Drafting of the Uniform Commercial Code, 1962 U. ILL. L.F. 321, 321-28; 
Levy, A Stlldy of the Uniform Commercial Code-Sales, 58 COM. L.J. 329 (1953). 
Among the works defending against this academic-orientation canard are Godfrey, 
Preview of the U11iform Commercial Code, 16 ALBANY L. REV. 22, 25-26 (1952); 
Kuhns, Uniform Cmttmercial Code, 16 TEX. B.]. 67, 68 (1953); Malcolm, The Uni
form Commercial Code, 39 ORE. L. REV. 318, 323 (1960) ; Mentschikoff, The Uniform 
Commercial Code, An Experiment in Democracy in Drafting, 36 A.B.A.]. 419 (1950) ; 
Note, 65 COLUM. L. REV. 880, 887 (1965). 

The part Professor Llewellyn played in the final form of § 2-302 is hard to assess. 
In his later writings about it he expressed neither hostility to the section nor much 
faith in it. See LLEWELLYN, THE COMMON LAW TRADITION 370-71 (1960). 
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(though understandable) tendency. The central purpose of the paper 
will be to illustrate the progressive abstraction, attentuation and even
tual destruction of meaning in an important single statutory provision, 
in response to pressures the nature of which can only be guessed. 

PROCEDURAL UNCONSCIONABILITY 

Drafting History 

In 1941 there appeared publicly for the first time the provision 
which eventually became section 2-302 of the CodeP In that earliest 
draft at least, there was substantial evidence that the draftsman intended 
to provide that if a contract or portion thereof were in fact the subject 
of some (not quite specified) level of particularized bargaining, it 
would be safe from judicial rewriting. This original tack must be 
emphasized. From the beginning the procedural unconscionability 
question was not posed in terms of what bargaining conduct, if any, 
would vitiate the agreement, but rather in terms of whether there 
was bargaining conduct sufficient to insulate from judicial interference 
a contract which was, arguably, substantively "unconscionable." The 
draft provision at one point indicated that view quite distinctly: 

When both of the parties have so directed their attention 
to a particular point that . . . variance from this Act may 
fairly be regarded as the deliberate desire of both, and as 
reflecting a considered bargain on that particular point . . . 
the legislature recognizes that policy in general requires the 
parties' particular bargain to controp8 

Other portions of the provision helped to reinforce this idea that 
bargaining of some dimension would validate any contractual term, 
for instance the clear statement that the section's policy was "to aid 

12 MIMEO 1941 DRAFT § I-C. This draft is identified in a covering letter dated 
September 5, 1941, from Professor Llewellyn (then at Columbia Law School) to 
Professor Underhill Moore at Yale Law School, as a "Second Draft of a Revised 
Sales Act, for the Committee's discussion .•. Sept. 19-22." Section l-C is new in 
this draft. (The letter is bound in with the Yale Law School Library's copy of the 
mimeographed 1941 draft.) 

The 1941 mimeographed version is apparently not very widely available. For our 
purposes the mimeographed 1941 draft is particularly important, for in the printed 
1941 version (copies of which exist in abundance), § I-C is omitted, and at the point 
at which the section would have appeared, there appears: "[Section I-e. (New to 
Sales Act). Form Contracts and Particularized Terms. This section was withdrawn 
by the Committee ..•• J" 

13 MIMEO 1941 DRAFT § I-C(1) (b). Section I-C was no ordinary statutory 
provision. It runs ninety-nine lines (almost three full pages), is accompanied by 
almost five pages of commentary and the "Report" accompanying the draft and its 
comment devotes the greater part of an additional four pages primarily to its ex
plication. 

The draftsman's defense against any suggestion that such fullness might approach 
fulsomeness may be found as part of § I-C, comment B(l). It is not reprinted in 
PRINTED 1941 DRAFT. 
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and foster any considered and deliberate action of the parties." 14 More
over, the accompanying comments further reinforced that interpretation: 

The principle of freedom of bargain is a principle of 
freedom of intended bargain. It requires what the parties' 
[sic] have bargained out to stand as the parties have shaped 
it, subject only to certain overriding rules of public policy. 
. . . Displacement of these balanced backgrounds [provided 
by the Code] is not to be assumed as intended unless de
liberate intent is shown that they shall be displaced . . . .15 

On the other hand, there were hints that perhaps there were some 
contracts or clauses which, under the general rubric of "unconscion
ability." would not be enforced regardless of what the bargaining process 
was like. For instance, the sentence quoted above about the section's 
policy to "aid and foster the considered and deliberate action of the 
parties" closed with what might have been a limiting condition: "in 
substituting for the general rules of this Act a fair and balanced set of 
provisions more particularly fitted to the needs of any particular trade 
or situation." 18 This might mean that "considered and deliberate 
action" which resulted in unfair and unbalanced provisions not re
quired by the "needs" of any particular trade or business would not 
be binding on the parties. But how that situation was to be treated 
under the section was not clear, even to the draftsman, one suspects. 
The idea might have been that the unbalanced nature of the resulting 
terms was evidence that, despite appearances, there was not after all 
the requisite bargaining. At another point the section provided: 

If the bloc [of form provisions] as a whole is shown 
affirmatively to work a displacement or modification of the 
provisions of this Act in an unfair and unbalanced fashion 
not required by the circumstances of the trade, then the 
party claiming application of any particular provision in 

14 MIMEO 1941 DRAFT § I-C(l) (e). In addition to this picture of what man-to
man bargaining would be sufficient to validate a departure from the Code rules, the 
1941 Draft also envisioned valid form contracts arrived at through groups bargaining 
for a particular trade or industry. If a form contract were thus arrived at to govern 
a particular trade, and that bargaining ptocedure were "fair," then the modified 
contract would be impregnable. 

The draft provided: 
The legislature also recognizes that particular trades and situations often 

require extensive special regulation in a manner departing from the general 
provisions of this Act, and that speed and convenience in transacting business 
may require such extensive departures to be incorporated into a general form 
contract, or into "rules" to which particular transactions are made subj ect, 
although the details of such "rules" or forms are not so deliberated on and 
bargained by the two parties when they are closing an individual transaction 
as to become particularized terms of the bargain. 

MIMEO 1941 DIlAFr § l-e(l) (c). 
This validation-by-proxy technique totally disappeared after the 1941 draft. 
15 MIMEO 1941 DRAFT § l-C, comment A(3), at 18. (Emphasis in original.) 
16 MIMEO 1941 DRAFT § l-C(I)(e). 
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such bloc must show that the other party, with due knowledge 
of the contents of that particular provision, intended that 
provision to displace or modify the relevant provision of this 
Act in regard to the particular transaction.u 

491 

In fact, the section and its accompanying commentary really spoke 
throughout as if it were inconceivable that there could exist simul
taneously both particularized bargaining and an unfair contract. The 
idea seems almost to have been that if a clause with which businessmen 
have been living looks unfair to an outsider it is only because he fails 
to understand the particular context. 

Many groups of clauses in very frequent use in the Sales 
field are utterly one-sided, but are, for all that, entirely fair 
because they correct in a reasonable wayan unfortunate 
condition in the law.1s 

Thus, it is just not clear under the 1941 version what result would 
be reached with respect to a provision, or a block of provisions, or an 
entire contract which not only looked one-sided but was one-sided. In 
other words, if the complaining party, at the time he entered into the 
contract, knew the nature of the "intended bargain," 19 and had "due 
knowledge of the contents of that particular provision," 20 but was in 
no bargaining position to get any changes made, would a contract 
entered into under such circumstances, no matter what its terms, 
be safe? 

The only fair answer, I think, is that one cannot tell for sure. No 
doubt the overall drift of the section was that contracts ought to be 
"fair and balanced" no matter how the parties bargained, but at least 
as far as its explicit language went, the draft section also was com
mitted to the view that explicit bargaining would insulate a contract: 
if A and B actually bargained over each clause of a contract, and each 
came out the way A wanted it, the contract would stand even if ex
tremely onerous to B. One of the central problems of the section, 
therefore, arose as early as 1941: what, if anything, will insulate a 
contract from 2-302? The 1941 draft used several locutions to en
visage an apparently very stringent bargaining standard which might 
succeed, but the problem remained radically unsolved. 

The 1941 draft of the section did not survive its first exposure 
to the light. It was "withdrawn by the [drafting] committee" because 
the "machinery for administration thus far developed" was thought to 
be "inadequate" and "too unreckonable to be in keeping with the lines 

11 MIMEO 1941 DRAFT § 1-C(Z) (a) (i). 
18 MIMEO 1941 DRAFT § 1-C, comment A(6), at 19. 
19 MIMEO 1941 DRAFT § l-C, comment A(3), at 18. 
20 MIMEO 1941 DRAFT § l-C(Z) (a) (i). 
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of the draft." 21 Perhaps because of these "machinery" and "reckon
ability" problems, when the third draft of the Uniform Revised Sales 
Act came out in August 1943, matters on the unconscionability front 
were materially changed. This new predecessor to 2-302 read as 
follows: 

SECTION 24. FORM CLAUSES, CONSCIONABLE AND UN
CONSCIONABLE. (1) A party who signs or accepts a writing 
evidencing a contract for sale which contains or incorporates 
one or more form clauses presented by the other party is 
bound by them unless the writing when read in its entirety 
including the form clauses is an unconscionable contract and 
he has not in fact read the form clauses before contracting, 
except that a merchant who signs and returns such a writing 
after having had a reasonable time to read it is bound by it.22 

This version clearly lacked much of the salvator mundi touch of the 
1941 draft. The section was explicitly made applicable to "form 
clauses" only.23 The power to bind someone to something which he 
had merely read, seemingly extinguished in the 1941 draft, was here 
clearly resuscitated. Moreover, for merchants,24 under the 1943 ver
sion, not even reading was necessary; so long as they had had sufficient 
opportunity to read, they were bound. The accompanying comment 25 

was quite explicit. Where the 1941 comment spoke in terms of "de
liberate intent," 28 the 1943 comment began: 

The situation which gives rise to the section is the increasing 
use of forms prepared by one party which are not in fact 
examined by the other at the time of contracting . . . .27 

In short, between 1941 and 1943 the provision moved from a search 
for words to paint pictures of haggling to a search for words for ex
pressing merely looking and reading.28 

21 PRINTED 1941 DRAFT 51-52. 
221943 DRAFT § 24. This version contained two additional subsections, subsection 

(2) providing that any form recital that clauses were read was to be disregarded, 
and subsection (3) detailing the alternative procedures open to the court once it 
made a finding of unconscionability (including reformation, excision and nullification). 

23 The heading of MIMEO 1941 DRAFT § 1-C read: "Declaration of Policy, and 
Procedure with Regard to Displacement of Single Provisions or Groups of Provisions 
by Agreement." The heading of 1943 DRAFT read: "Form Clauses, Conscionable and 
Unconscionable." 

24 See UCC § 2-104(1) for the Code's definition of "merchant." 
25 Strictly speaking, there is no "comment" to this 1943 draft. There is, however, 

a mimeographed document entitled Informal Appendix to Revised Uniform Sales Act, 
Third Droft, 1943, Tentative Sketch of Material for Comments (1943). This appendix 
was "submitted on the sole responsibility of the draftsman," i.e., Professor Llewellyn. 

28 MIMEO 1941 DRAFT § I-C, comment A(3), at 19. 
21 Informal Appendix, supra note 25, at 11. (Emphasis added.) 
28 Even here, however, one must beware. The end of that portion of the "Informal 

Appendix" devoted to § 24 (the then foetal form of § 2-302) referred to "matters 
whIch were not particularly discussed by the parties." Id. at 12. (Emphasis added.) 
That seems to imply that the draftsman may still have had in mind something more 
than mere reading. 
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This 1943 draft, however, was destined to be the section's high 
point of permissiveness. By February 1944, when the next published 
draft was submitted to the Council of the American Law Institute, 
while the special merchant's provision remained intact, the clause "and 
he has not in fact read the form clauses before contracting" was 
eliminated.29 By May 1944, when the draft was submitted by the 
Council to the Institute's membership (by which time the draftsmen 
had hopefully labelled it "Proposed Final Draft No. I"), even the 
special merchant provision was gone.80 

Oddly enough, it is not immediately clear what the effect of those 
changes might have been. The reference to "reading" in the prior 
draft might have been eliminated because the draftsmen felt that mere 
reading ought not to be a sufficient insulating factor, but that some
thing further ought also be shown to save the contract-perhaps that 
the clause not only be read but understood,31 or perhaps even that 
actual haggling have taken place. That is, the elimination of the 
reference to "reading" may have been an attempt merely to return 
the section to the stringent procedural requirements of the 1941 draft. 

On the other hand, the elimination of the reference to reading 
might be understood more simply. When one draft of a statute pro
vides that a clause will be vulnerable if it is both (1) "unconscionable" 
and (2) not read, and the next draft removes any reference to reading, 
one might fairly conclude that when a contract or clause is unconscion
able, it is unconscionable, and no amount of reading or bargaining or 
understanding will make any difference. Such a reading leads, obvi
ously, to the more radical of the positions which may have been 
contained in the 1941 draft, that even contracts or clauses which were 
expressly bargained about might be stricken or modified if "uncon
scionable." Admittedly this seems not to have been the major thrust 
of the earliest draft. Under the 1941 formulation it appeared that 
some amount of bargaining fullness would rescue any contract or 
clause.32 But the May 1944 draft might have meant that substantive 
unconscionability alone could vitiate any provision, and no amount 
of procedural "superconscionability" could save it. 

This interpretation, however, runs into an objection other than 
radicalism. If the bargaining procedure were to be considered irrele-

29 See FEB. 1944 DRAFT § 23. 
30 See MAY 1944 DRAFr § 23. 
a1 Ct. MIMEO 1941 DRAFr § l-C(2) (a) (i) with its suggestive "due knowledge 

of the contents of that particular provision." 
a2 Subject, of course, to the usual illegality limitations. Cf. MIMED 1941 DRAFr 

§ I-C, comment A(3), at 18: 
The principle of freedom of bargain • • • . requires what the parties' 

[sic) have bargained out to stand as the parties have shaped it, subject only 
to certain overriding rules of public policy. (Emphasis in original.) 
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vant to the conscionability determination, why would the section be 
explicitly limited to "form clauses"? 33 Should a bargained-about 
form clause be any worse off under the section than a bargained-about 
clause created for the occasion? It seems somehow an unlikely result 
that if a party arrives with a blank sheet of paper and writes clause X 
upon it, clause X will be invulnerable no matter what it says, but if 
he comes with a form on which appears clause X, even if he and the 
other party dicker over it specifically, clause X may be later stricken 
by the court. The fact that a particular clause is part of a form has no 
bearing upon its effect, that is, upon its substantive conscionability; its 
form-genesis is relevant only if the nature of the bargaining process 
is relevant to the section. 

The 1944 draft, therefore, was highly unstable. The reference to 
"reading" from the prior draft was gone; no new standard for suffi
cient bargaining was supplied; and yet the section was applicable by 
its terms only to form contracts, thus making procedural factors rele
vant. This obvious tension between per se unconscionability and un
conscionability to which the bargaining process was material could 
not remain long unsettled. In fact, the most surprising thing is that 
the draftsmen managed to put off the choice as long as they did, until 
1948. In that year's version of the unconscionability section the 
ambiguity contained in the previous drafts was dispelled. The section 
read in its entirety as follows: 

Section 2-302. Unconscionable Contract or Clause. 

(1) If the court finds the contract to be unconscionable, 
it may refuse to enforce the contract or strike any uncon
scionable clauses and enforce the rest of the contract or sub
stitute for the stricken clause such provisions as would be 
implied under this Act if the stricken clause had never existed. 

(2) A contract not unconscionable in its entirety but 
containing an unconscionable clause, whether a form clause 
or not, may be enforced with any such clause stricken.34 

There is one hint in the section (without reference to its accompanying 
comment) which indicates that a doctrine of per se unconscionability 
had been chosen: the limited application of the section only to "form" 

33 See note 23 supra and accompanying text. 
34 1948 DRAFT § 2-302. The changes in this version may have heen conceived 

well before 1948. There is a mimeographed version of the sales article extant dated 
"as of 4/1/46" which is identical with the 1948 and 1949 versions (though possessing 
no comments). See AMERICAN LAW INSTITUTE, UNIFORM REVISED SALES ACT (1946). 

It may be well to note here that there likely are other vagrant mimeographed 
versions of the Code or portions thereof which I have not seen, my searching having 
been limited substantially to the Columbia, New York University, Yale and Washing
ton University Law Libraries. 
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contracts was eliminated.a5 In fact, this draft's sale reference to form 
clauses was inserted only to make clear that whether the clause was 
a form clause or not was irrelevant.a6 Thus, though once again the 
language of the statute falls somewhat short of limpidity, one gains 
the impression that the draftsmen might have decided to make "un
conscionability" in at least some cases independent of the bargaining 
process. 

And for once the natural inference drawn from the section was 
clinched by the accompanying commentary. The third comment to 
this 1949 version dealt specifically with procedural unconscionability. 
It read as follows: 

A common type of unconscionable clause within this 
section consists of cases in which the contents of the question
able clause were never actually discussed or bargained out by 
the parties and as a result the clause was included in the 
agreement without one party's attcntion ever having been 
directed specifically to it. This situation arises most fre
quently with respect to "form" contracts where the attention 
of the other party is addressed to the bargained terms which 
are fillcd in.s7 

What is most noteworthy about this comment, I think, especially in 
the light of what the fourth comment was to say, is that the draftsmen 
apparently found it exceedingly difficult to pin down exactly what was 
worrying them concerning procedural unconscionability. In one short 
paragraph they described the bargaining vice as a failure of discussion, 
a failure of bargaining and a failure to have one's attention "directed 
specifically" to a clause. Perhaps it was this difficulty in pinning down 
the naughty bargaining conduct which prompted the fourth comment, 
which read as follows: 

Another common type of situation arising in connection 
with unconscionable contracts or clauses consists of cases 
where one party has deliberately entered into a lopsided 
bargain with full knowledge and awareness and has actually 
assented to clauses which are unconscionable in effect against 
him. In such cases this Article goes on the theory that sales 
contracts have as their legally necessary effect certain mini
mum incidents set forth in this Article despite any agreement 

85 This version is the first printed version which does not mention "form" con
tracts in the title, but instead substitutes a reference to "unconscionable" contracts. 
Permit me to suggest that you close your eyes and try to pictllre, respectively, a 
"form" contract and then an "unconscionable" contract. 

36 1948 DRAFT § 23. This, it should be pointed out, is in itself a pretty peculiar 
form of drafting, to negative an impression which could have been gained only by 
having read previous drafts of a section. 

871949 DRAFT § 2-302, comment 3. The text of the section in the 1949 DRAFT 
(which contained comments) was identical with 1948 DRAFT § 23. 
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of the parties to the contrary. The question primarily is 
whether or not a contract for sale in a business sense was 
intended. If so, then the transaction is governed by this 
Article and its minimum legal effects are laid down by the 
law as embodied in this Article. Therefore, the court may, 
under this section, refuse to enforce the clause or agreement 
as unconscionable and declare that the provisions of this 
Article be made operative instead.38 

This comment seems to have the effect (even if not conscious) of 
making the immediately previous one irrelevant and atavistic. Inter
preting section 2-302 along the lines suggested by this fourth comment 
has the natural effect of solving, at one swoop, substantially all of the 
problems one might have in deciding upon, classifying and conveying 
in language to another just what contracting conduct is objectionable. 
One merely drops the question. The process of getting the clause 
becomes unimportant. An unconscionable clause is unconscionable. 
But the price paid for this facile solution is to increase immensely the 
weight which has to be borne by the definition of "unconscionable" as 
a substantive thing, because now that decision may be made without 
reference to the bargaining process at all. That does not mean that 
it must be so made, but the net result is to make it possible under the 
section to strike a single provision in a contract even if it had been 
specifically bargained about and even if it were not forbidden by any 
established doctrine of illegality or public policy, solely on the basis 
of an ad hoc judicial determination of substantive "unconscionability." 

Such a position, even though fraught with difficulties and some
what radical, had all the virtues of clarity. Moreover, the world would 
not have come to an end if that position on the definition of "uncon
scionability" had been the one finally adopted. As a matter of statutory 
draftsmanship, after wrestling with the serious policy problems involved, 
one might have decided to make the bargaining process irrelevant. 
The draftsmen in the earlier drafts had tried to make the bargaining 
process relevant, and had encountered immense difficulties in describing 
the mechanics and details of that relevance. This 1949 draft cut the 
developing Gordian knot by saying, in effect, that an unconscionable 
clause is an unconscionable clause, no matter how it got into the 
contract. The policy determination was made, in effect, that one 
could use his superior bargaining power only so far. A legislature being 
presented with the 1949 draft would have had a fighting chance of 
knowing what it was being called upon to import into the law of Sales. 

Alas, the draftsmen's impulse toward transparency of intention 
was but ephemeral. It lasted only until the next printed draft of the 

88 1949 DRAFT § 2-302, comment 4. 
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Code came out in May 1950. The statute itself remained almost un
changed from its 1949 incarnation.39 But the comments, oh my, 
the comments. As a starter, comments 3 and 4 from the prior version, 
the two comments which explicitly discussed and distinguished sub
stantive and procedural unconscionability, were totally deleted. There 
was substituted, however, a newly minted first comment, which read 
in its entirety as follows: 

This section is intended to make it possible for the courts 
to police explicitly against the contracts or clauses which they 
find to be unconscionable. In the past such policing has been 
accomplished by adverse construction of language, by manip
ulation of the rules of offer and acceptance or by determination 
that the clause is contrary to public policy or to the dominant 
purpose of the contract. This section is intended to allow 
the court to pass on the unconscionability of the contract or 
particular clause therein and to make a conclusion of law as 
to its unconscionability. The basic test is whether in the light 
of the general commercial background and the commercial 
needs of the particular trade or case the clauses involved are 
so one-sided as not to be expected to be included in the agree
ment. The principal (sic] is one of prevention of unfair 
surprises and not of disturbance of allocation of risks because 
of superior bargaining power. The underlying basis of this 
section is illustrated by the results in cases such as the 
following . . . .40 

As I shall discuss anon, this new comment raised substantial problems 
through its obfuscation of what "unconscionability" as a substantive 
thing applicable to a single contractual provision might be. But equally 
significant was the diffusion of the section's attitude toward contracting 
conduct. Briefly put, is the manner in which a provision gets into a 
contract relevant or not? If the contracting process is relevant, what 
standards does one use to judge the adequacy of that process? Is 
"reading" enough (can you or can't you be surprised by what you 
have read?) or "understanding" or "bargaining"? If some form of 
bargaining over a specific clause goes on, but the seller can and does 
adopt a take-it-or-leave-it position, is the buyer bound if he takes it? 
The important thing is not so much that the comment to the 1950 
version does not clearly answer those particular questions, but that 
it clearly replaced a draft which did. 

311 The second subsection of the 1949 DRAFI' § 2-302, see text at note 34 slIpra, 
was eliminated, the first subsection having added to it the language italicized below: 

"If the court finds the contract or any clause 0/ the contract to be unconscionable, 
it may . . . ." This was tighter drafting, certainly, but made no change of substance. 

40 1950 DuFI' § 2-3OZ, comment 1. Following the colon were the ten cases cited 
in the current version of the Code. 
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The 1949 version's confrontation of the difficulty was to be the 
last; succeeding drafts of 2-302 were to back further and further away 
from any stand on the relevance of contracting procedure to a finding 
of "unconscionability." While the section itself did not change in any 
manner material to that problem after the 1950 changes, the comments 
did-subtly perhaps, but importantly.41 For instance, the 1950 com
ment had described an unconscionable clause as one "so one sided as 
not to be expected." The comment to the 1952 draft, however, con
demned instead clauses "so one sided as to be unconscionable." 42 This 
particular transformation I find most instructive on the development 
of 2-302's language in general. The 1950 comment had pointed to 
a recognizable human situation; it had, if you will, a dramatic situation 
somewhere behind it. It may have been impossible to tell in advance 
what clause might turn out to be so unexpectable as to be unfairly 
surprising, but at least it was clear that one was looking for one of 
the indicia of surprise-a dropped jaw, perhaps. Some variation from 
what a contracting party might reasonably have been lulled into ex
pecting (or, more likely, not expecting) was the focus. That would 
be a scene describing the interaction of real people. Obviously relevant 
to unconscionability posed as a question of "surprise" would be whether 
the clause ought to have been pointed out especially, or explained, or at 
the very least not hidden in fine print and verbal complexity. The 
test might have been stated, "if he had read this clause, and if he had 
understood it, what is it likely that he would have done?" If the 
answer were "exclaimed" or "questioned" or even perhaps "looked 
quizzical" (the expected reaction need not have been at the level ot a 
silent-movie seduction) then there might arguably have been enough 
wrong with such a clause's method of importation into the contract to 
justify its lancing. The 1950 comment at least made the question one 
of a person's state of mind, and its factual justification. But when it 
was decided in the 1952 draft to describe unconscionability as "so one-

41 This propensity of the draftsmen to make material changes in the Code by 
modifying the comment rather than the statute has not gone unnoticed. See Surrency, 
Research in the Uniform Commercial Code, 1962 U. ILL. L.F. 404, 408; Report on 
Article 2--Sales by Certain Members of the Faculty of the Harvard Law School 
[Professors Braucher, Kaplan, McCurdy & Sutherland], 6 Bus. LAW. lSI, 153 (1951); 
Note, 71 HARV. L. REv. 674, 686 (1958). 

1950 DRAFT provided that the comments might "be consulted by the courts to 
determine the underlying reasons, purposes and policies of this Act and may be used 
as a guide in its construction and operation." 1950 DRAFT § 1-102(2). The next 
draft provided that the comments might be consulted "in the construction and appli
cation" of the Code, "but if text and comment conflict text controls." 1952 DRAFT 
§ 1-102(3) (f). The present version of the Code has no provision dealing with the 
status of the comments at all. Surrency, supra at 407-08, suggests that it was omitted 
after 1952 "because the old comments were out of date" and the draftsmen didn't 
know when they would be able to produce new ones. The present commentary to 
§ 2-302 is substantially the same as it was in 1950. 

42 Compare 1950 DRAFT § 2-302, comment 1, with 1952 DRAFT § 2-302, comment 1. 
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sided as to be unconscionable," all dramatic focus was destroyed. The 
movement of the drafting was from definition in terms of drama to 
definition in terms of abstraction. By 1952 unconscionability was de
fined in terms of itself. 

Still another major change was made in the 1952 comment. To 
the draft as it appeared in 1950 the material indicated by italics below 
was added: 

The principle is one of the prevention of oppression and 
unfair surprise (Cf. Campbell Soup Co. v. Wentz, 172 F. 2d 
80, 3d Cir. 1948) and not of disturbance of allocation of 
risks because of superior bargaining power.43 

The relevance, if any, of the Campbell Soup decision and the doctrine 
of equity unconscionability will be discussed shortly. At this point, 
however, while the historical progression of the treatment of pro
cedural unconscionability is being surveyed, it is especially illuminating 
to discuss what "oppression" might possibly have meant. Given the 
emerging diffusing trend of the statute brought to its peak in this 1952 
draft,44 it should come as no surprise to anyone to discover that the 
word "oppression," apparently chosen to clarify the meaning of un
conscionability, should be almost perfectly ambiguous. Oppression, 
strictly as a linguistic and syntactical matter, might refer to what took 
place between the parties at the time they entered into the contract in 
question (a sort of quasi-duress), or it might just as well refer to 
the effect of that contract upon the complaining party. As it happens, 
it is not easy to think of a word better designed to leave in a state of 
perfect uncertainty whether the focus of the section was to be upon 
the contracting process or the contract. 

If one takes the position that "oppression" refers to the nature of 
the contract rather than to the contracting process, then the word may 
add to one's feeling for what "unconscionability" might be: it is some
thing that is not only unexpected but hard on the complaining party. 
That harshness should be a component of unconscionability will hardly 
come as startling illumination to anyone, but it does add some explicit 
coloration to an implicit expectation. If, however, "oppression" de
scribes something in the bargaining process, one is merely more 
puzzled. Prior to its appearance one would have, under the guidance 
of the reference to "unfair surprises," focused his attention upon 
various modes of deception which might have been practiced on the 

43 1952 DRAFT § 2-302, comment 1. 
44 Note, for instance, this subtle linguistic modification: the 1950 draft's "sur

prises" became in the 1952 draft "surprise." This is a nice example of the progressive 
regression of § 2-302's language from recognizable commercial "plot" to abstraction. 
Substituting "surprise" for "surprises" has much the same effect as substituting the 
abstract plural "man" for the pictorial plural "men." 

139 



500 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vo1.1l5 :485 

complaining party. One would have looked to factors such as absence 
of opportunity to read or ability to read, the size of the type used, the 
unnecessary verbal complexity of the provision in question and so forth. 
What factors would suffice to do the trick might not be clear, but the 
relevant inquiry would have been intelligibly circumscribed!5 With 
the suggestion that "oppression" was to be henceforth relevant, how
ever, there appeared a new dimension. It was as if the comment had 
said that if for some reason the aggrieved party could not effectively 
have objected to the provision in question, even if he knew about it 
and understood it, that is, even if he were not surprised, then the pro
vision would still be destructible as unconscionable. What could be 
clearer? 

Well, what could be clearer, and what in fact was clearer, was 
the statement in the 1949 draft comment that it was the intention of 
the draftsmen to cover those clauses which in fact were totally bar
gained but just too harsh to permit.46 That particularly explicit com
ment, however, was eliminated very shortly after it appeared. Is one 
to take that the gist of that comment was deemed to have returned with 
all of its vigor in this new compressed form? I am easily churlish 
enough to suggest that drafting compression has its limits, and that 
if one were trying to convey such a signally radical position it would 
have been well to do so in a somewhat less Delphic manner than by 
the unexplained insertion of the single word "oppression." Moreover, 
even this circuitous implication that the full meaning of "oppression" 
encompassed "forced by strong bargaining" is somewhat lessened by 
the presence in the 1952 draft of an element which did not appear in 
the 1949 version, the express disclaimer of any intention to meddle 
with "superior bargaining power." 47 Since "true" duress expectedly 
remained an available defense in commercial contracts even after the 
adoption of the Code,48 "oppression" must lie somewhere between 
duress and superior bargaining power, a rather narrow niche indeed!9 
Why all this ambiguity? 

45 One would emphasize in any oplfllon the factors which would prevent the 
complaining party from reading and understanding, for instance, general mechanical 
reading difficulties, Siegelman v. Cunard White Star Ltd., 221 F.2d 189, 208-10 (2d 
Cir. 1955) (appendix showing back of steamship ticket), or personal reading diffi
culties, Fricke v. Isbrandtson Co., 151 F. Supp. 465, 468 (S.D.N.Y. 1957) (steamship 
ticket in language party didn't know). This focus is behind the baggage-check cases, 
see, e.g., Klar v. H. & M. Parcel Room, Inc., 270 App. Div. 538, 61 N.Y.S.2d 285 
(1946), aff'd mem., 296 N.Y. 1044, 73 N.E.2d 912 (1947), and the treatment often 
accorded generally to fine print. See Vogel & Bernstein, Fine Print, 21 Bus. LAw. 
S44 (1966); Note, 63 HARV. L. REV. 494 (1950). 

48 1949 DRAFT § 2-302, comment 4. 
471952 DRAFT § 2-302, comment 1. 
48 See uce § 1-103. 
49 If it is intended to be a shorthand way of referring to some concept like "busi

ness duress" or "duress of goods," it is an almost grotesquely foreshortened way of 
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The answer, I think, is reasonably clear. The draftsmen were 
faced with several possibilities. They could have said that if a certain 
level of bargaining elaborateness were reached, any resulting contract 
(short of illegality) would be invulnerable to later judicial meddling. 
That, however, would most likely have necessitated some fuller de
scription of what type of bargaining procedure was envisioned as 
sufficiently immunizing. That is, they would have had to return to 
what seems to have been the basic conception (though not necessarily 
to the exact language or to the discursive style) of the original 1941 
version. This, as the earliest draft itself showed, presented exceedingly 
difficult drafting problems. Alternatively, the draftsmen could finally 
have espoused the position taken in the 1949 draft, that there were 
some contractual provisions, presently un specifiable, which could not 
be permitted under the Code no matter how fully bargained between 
the parties. This position, however, might well have been unacceptable 
to important backers of the Code 5G (not to mention to legislatures) if 
it had been set forth in the high relief in which it was graven in the 
1949 comment. Thus faced with a dilemma, the difficulty of the first 
alternative and the unpopularity of the second, the draftsmen opted 
for a third solution. They fudged. 

The Official-Comment Cases 

There are clues, however, that illumine the draftmen's actual con
ception of procedural unconscionability, public equivocating notwith-

vouching in those vexed and complex topics. On the niceties of commercial "duress," 
see WOODWARD, THE LAW OF QUASI-CONTRACfS §§ 211-18 (1913); Dalzell, Duress 
by Economic Pressure, 20 N.c'L. REV. 237, 341 (1942); Dawson, Economic Duress 
and the Fair Exchange in French and German Law, 11 TuL. L. REV. 345, 12 id. 42 
(1937) ; Dawson, Economic Duress-An Essay in Perspective, 45 MICH. L. REV. 253 
(1947); Annot., 79 A.L.R. 655 (1932); Note, 15 N.c'L. REV. 412 (1937). ct. Note. 
20 COLUM. L. REV. 80 (1920) (threat of litigation). 

Somewhat peripheral for our purposes, but of great interest on the general 
problem of duress and quasi-duress in a contract context, are Hale's two articles, 
Hale, Bargaining, Duress, and Economic Liberty, 43 COLUM. L. REV. 603 (1943); 
Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 POL. SCI. Q. 
470 (1923), with their careful discussion of the difficulties that arise from the fact 
that every market exchange depends upon some kind of "coercion." See especially 
43 COLUM. L. REV. at 612-13; 38 POL. SCI. Q. at 478. 

50 See, for instance, the position of Bernard D. Broeker, who was a member of 
the subcommittees of the National Conference of Commissioners on Uniform State 
Laws and the American Law Institute, which considered the work on article 2 of 
the Code "leading to the 1958 Edition," UCC, comment to Title, at 8, and who 
remains at present a member of that subcommittee of the Permanent Editorial Board 
for the Uniform Commercial Code created to deal with possible changes in that 
article, id. at viii. At the meeting of the Larger Editorial Board of the American 
Law Institute on January 28, 1951. Mr. Broeker said (with respect to the 1950 
version of § 2-302) : 

I think that is a tremendous expansion of the law, and I don't think it 
ought to be that. I see no reason why I should not be allowed to make an 
unconscionable contract. 

Proceedings of the Larger Editorial Board of the American Law Institute, January 
27-28, 1951, at 172. partially reprinted in 6 Bus. LAW. 164, 184-85 (1951). 
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standing. The first clue is the express limitation of the unconscion
ability section to "form" contracts until 1948.51 The second clue, which 
reinforces the first, is found by a study of the procedural unconscion
ability aspects of the ten cases which were inserted in the official 
comments to 2-302 in the 1950 draft,52 described then (and now) as 
illustrating "the underlying basis" of the section,~3 and frequently 
pointed to by commentators in an effort to rebut any suggestion that 
the meaning of the unconscionability section is not clear. 54 As might 
have been expected, all ten of the cases involve commercial contracting 
situations. But they are notably common commercial situations. One 
finds none of the dramatics to be encountered in the equity unconscion
ability cases; 55 the parties are not notably old or young, bright or 
stupid, drunk, needy or sick. None of the cases involves sailors, 
women, heirs or other presumptive incompetents. There is no flavor 
of fraud or duress in any individualistic sense. Nothing more seems 
to have happened in any of these cases (except one) than that the 
parties entered into a contract on a pre-prepared form supplied by 
one of them.58 

But one might have expected that more would have been dis
closed about the contract-procuring procedure in these cases than merely 
that they involved form contracts. Unless all form contracts are to 
be deemed open to subsequent judicial rewriting under the unconscion
ability section, the cases illustrating the section's "underlying basis" 
should have given some indication of what, in addition to being 
printed, would make a contract vulnerable. When one examines the 
ten cases carefully, however, to see how many of them involved such 
factors, one finds, for instance, that less than half of them are merchant
consumer cases (though these would seem to furnish the best context 
for overreaching), the remainder being merchant-merchant trans-

61 See 1948 DRAFT § 2-302. 
52 See 1950 DRAFT § 2-302, comment 1. 
63 See UCC § 2-302, comment 1. There has been absolutely no change in this 

portion of the comment from 1950 to date. 
54 See, e.g., HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNIFORM COMMERCIAL 

CODE § 1.1603, at 47-48 (1964); Davenport, The Nebraska Uniform Commercial 
Code: An [ .. traduction and Articles 1 and 2, 43 NEB. L. REV. 671, 702 n.165 (1964); 
Lattin, Article 2: Sales, 23 OHIO ST. L.J. 185, 189 n.25 (1962). Bllt cf. Note, 45 
IOWA L. REV. 843, 849 (1960), suggesting that the official-comment cases are not 
quite on point. 

55 See text ;.ccompanying notes 185-202 infra. 
M The clear exception is Austin Co. v. Tillman Co., 104 Ore. 541, 209 Pac. 131 

(1922), where the governing contract was a letter composed for the occasion, by 
the party who ultimately successfully challenged its terms no less. The contracts 
in Kansas City Wholesale Grocery Co. v. Weber Packing Corp., 93 Utah 414, 73 
P.2d 12n (1937), Kansas Flour Mills Co. v. Dirks, 100 Kan. 376, 164 Pac. 273 
(1917), and Robert A. Monroe & Co. v. Meyer, [193(}] Z K.B. 312, were uncom
plicated enough to have been constructed for the particular transaction, but, although 
the cases are not explicit, it is more likely that they were printed forms. 
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actions.61 Moreover, in none of the cases (except one) 68 does the 
court suggest that the form used in the transaction was particularly 
complicated, involved or extensive; these do not appear to be the 
kinds of forms that fight from ambush in a thicket of small print. Nor 
do the cases serve particularly to illustrate any monopolistic or 
oligopolistic power. Two of the cases 59 do indeed involve motor
vehicle warranty disclaimers of the kind eventually declared against 
public policy in Henningsen v. Bloomfield Motors, inc.,60 and another 
case 61 did involve a transaction between an automobile dealer and his 
supplier, a relationship replete with business-duress possibilities,62 but 
that is as far as things go in this line.03 These ten cases, then, are not 
a particularly good selection if they were chosen to illustrate varieties 
of commercial rapacity. These are, for the most part, simple form
contract cases, with no especially striking admixtures of quasi-fraud 
("unfair surprise") or quasi-duress ("oppression"). It is incon
ceivable, therefore, that the cases are designed to establish a picture of 
what kinds of bargaining will cause the voiding of a contract or a 
clause therein. At best they may be taken to illustrate what kind of 
bargaining procedure will not serve to insulate a contract from gutting 
pursuant to 2-302 if it turns out to be substantively unconscionable. 
This is quite different from describing what bargaining conduct will 

57 Hardy v. General Motors Acceptance Corp., 38 Ga. App. 463, 144 S.E. 327 
(1928), Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790 (1927), and Meyer v. 
Packard Cleveland Motor Co., 106 Ohio St. 328, 140 N.E. 118 (1922), are clear. 
In addition, the discontented seHer in Kansas Flour Mills Co. v. Dirks, 100 Kan. 376, 
164 Pac. 273 (1917), was apparently a farmer and one may include him among the 
nonmerchants even though it is arguable that a farmer selling his produce is a 
"merchant" under UCC § 2-104. See Corman, The Law of Sales Under the Uniform 
Commercial Code, 17 RUTGERS L. REV. 14, 17 (1962). But see 65 MICH. L. REV. 
345 (1966). 

58 New Prague Flouring Mill Co. v. Spears, 194 Iowa 417, 438-39, 189 N.W. 
815, 824 (1922) : "if it be a contract, it is like the Apostle's conception of the human 
frame, 'fearfuHy and wonderfully made . . . .'" This is a merchant-to-merchant 
case, by the way. 

59 Hardy v. General Motors Acceptance Corp., 38 Ga. App. 463, 144 S.E. 327 
(1928) ; Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790 (1927). 

60 32 N.J. 358, 404, 161 A.2d 69, 95 (1960). 
61 Andrews Bros. v. Singer & Co., [1934] 1 K.B. 17 (C.A.). 
62 See Kessler, Automobile Dealer Franchises: Vertical Integration by Contract, 

66 YALE L.J. 1135 (1957); Macaulay, Changing a Continuing RelationshiP Betweell 
a Large Corporatioll and Those Who Deal With It: Automobile Manu/acturers, Their 
Dealers, alld the Legal System, 1965 WIS. L. REV. 483, 740. It is worth noting that 
a statute now to some extent regulates the manufacturers' alleged gross power to 
overreach. 70 Stat. 1125 (1956), 15 U.S.c. §§ 1221-25 (1964). 

I am assuming, just to state the case as strongly as possible, that the English 
automobile company in 1933 had as strong a stranglehold on its dealers as the Ameri
can big four allegedly had on their dealers in the 1950's, but I would be exceedingly 
surprised if that were anything like the truth. 

63 For completeness one might include Kansas Flour Mills Co. v. Dirks, 100 Kan. 
376, 164 Pac. 273 (1917), as a case where there might have been no real choice. 
I certainly do not know the state of Kansas wheat marketing in 1917, but I can 
conceive of an our-mill-or-none choice for a local farmer. There is no talk in the 
opinion of such a state of affairs, however. 
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void a contract; if these cases show the way, any form contract is up 
for grabs under 2-302. 

The frank adoption of the position that any form contract was 
open to clause-by-clause policing, however, as Professor Llewellyn 
pointed out very early in the game, leaves this problem: the use of 
form contracts is a social good; it is the contracting-process component 
of the mass transaction, and the mass sales transaction has exceeding 
economic utility.64 The form contract is designed not to be read or 
pondered; if it is or has to be it loses much of its utility. But not 
reading it leads to attempts at aggrandizement by form.65 The law's 
problem, therefore, is to discourage dickering and overreaching simul
taneously. For this it needs some new device, since in theory at least, 
until the time of the mass form, it was the dickering which discouraged 
the overreaching. If this new device, however, is making all printed 
forms open to after-the-fact ad hoc judicial second guessing, there is 
the danger that the efficiency of mass transactions will be seriously 
impaired. Moreover, once one faces the fact that the "vice" in the 
contracting process is nothing more than the use of a form contract, the 
internal justification for interfering with the parties' transaction be
comes attenuated. It becomes exceedingly harder to justify suspension 
of the ordinary rule that a sui juris person who signs his name is bound 
to what is over his signature. After all, preprinting one's contracts 
is hardly malum in se. 

This tension seems to have led some commentators on 2-302 to 
suggest that the contracting-procedure element which will permit 
scrutiny for unconscionability is not the mere use of a form but the 
use of a form plus something else. That is, they have felt impelled to 
find some "vice" to justify the judicial meddling.6d And they have 
identified this form-plus situation with the "contract of adhesion," 67 a 

64 Llewellyn, Book Review, 52 HARV. L. REV. 700, 701 (1939). 
65 See MIMEO 1941 DRAFT § I-C, comment A(2) : "A private codification, however, 

has dangers. It may heap all the advantages sought on one side, and heap all the 
burdens on the other." 

66 See e.g., 1 HAWKLAND, A TRANSACTIONAL GUIDE TO THI! UNIFORM COM
MERCIAL CoDI! § 1.1602 (1964); Latty, Sales and Tille and the Proposed Code, 16 
LAw & CONTEMP. PROB. 3, 19 n.78 (1951). 

67 The term "contract of adhesion" most likely comes from Saleittes, who speaks 
of contracts: 

dans lesquels il y a la predominance exclusive d'une seule volunte, agissant 
comme volunte unilaterale, qui dicte sa loi, non plus a un individu, mais a 
une collectivite indeterminee, et qui s'engage deja par avance, unilateralement, 
sauf adhesion de ceux qui voudrant accepter la loi du contrat, et s'emparer 
de cet engagement deja cree sur soi-meme. 

SALEILLES, DE LA DECLARATION DE VOLUNTE § 89, at 229-30 (1901). 
Professor Patterson's translation of this passage is: 
in which a single will is exclusively predominant, acting as a unilateral will 
which dictates its law, no longer to an individual, but to an indeterminate 
collectivity, and which in advance undertakes unilaterally, subject to the 
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contract to which one of the parties must either "adhere" entirely or 
refuse altogether. In such a contract, a party may not bargain minutely 
over form or content, but must take it as is, if at all.s8 In some cases 
(for instance transactions with regulated utilities) a party may not 
even be able to bargain over price.89 The essence of the adhesion 
contract is not its "formishness" 70 (that is just a symptom), but the 
fact that one of the parties has, at least for the purposes of the trans
action in question, some of the powers of a monopolist. This "monop
olistic power" need not be that wielded by a "true" monopolist, legal or 
other. It may be. One cannot bargain, especially over the price, with 
the telephone company, or with one's local airline. But that is not a 
requisite of the adhesion contract. In some cases the "monopoly" 
power may be only in a certain locality, when the purchaser is not 
mobile enough to get another seller who will offer other terms.l1 In 
some cases the monopoly power is really an expression of oligopoly 
power, e.g., contract forms containing identical clauses written by 
competitors who nevertheless together blanket the market.72 How it 

adhesion of those who would wish to accept the law [Ioi] of the contract and 
to take advantage of the engagements imposed on themselves. 

Patterson, The Interpretation and Construction of Contracts, 64 COLUM. L. REV. 833, 
856 (1964). He goes on to theorize that the term contract of adhesion "may have 
been derived from the analogy of multilateral treaties, which are drawn up by nego
tiations between a few nations who sign and invite other nations to adhere to the 
treaty later." !d. at 856 n.96. 

418 The adhesion contract idea has had a long history of learned commentary, 
much of it of extremely high quality. See (in chronological order) Isaacs, The 
Standardization of Contracts, 27 YALE L.J. 34 (1917) (Karl Llewellyn was an editor 
of 27 YALE L.J.); PRAUSNITZ, THE STANDARDIZATION OF COMMERCIAL CONTRACTS 
IN ENGLISH AND CONTINENTAL LAW (1937), reviewed by Llewellyn, 52 HARV. L. 
REV. 700 (1939); Kessler, Contracls of Adhesion--Some Thoughts About Freedom 
0/ Contract, 43 COWM. L. REV. 629 (1943); Ehrenzweig, Adhesio" Contracts in the 
Conflict of Laws, 53 COLUM. L. REV. 1072 (1953); Sales, Standard Form Contracts, 
16 MODERN L. REV. 318 (1953); Lenhoff, Contracts of Adhesion and the Freedom 
0/ Contract: A Comparative Stndy in the Light of American and Forrign Law, 36 
TuL. L. REV. 481 (1962); Meyer, Contracts 0/ Adhesion and the Doctrine of Funda
mental Breach, 50 VA. L. REV. 1178 (1964); Wilson, Freedom of Contract and 
Adhesion Contracts, 14 INT'L & COMPo L.Q. 172 (1965). 

G9 See, e.g., 24 Stat. 384 (1887), as amended, 49 U.S.c. § IS (1964) (railroad 
rates); Mo. ANN. STAT. § 392.240 (1952) (telephone rates). 

70 I am not sure whether the word "adhesion" has similar connotations in the 
original French, but it should not be overlooked that in English, perhaps because of 
the ubiquitous "adhesive tape," the word has strong connotations of agglutination 
and stickiness. This leads, I think, to an often subliminal impulse on the part of 
English-speaking commentators to speak of adhesion contracts as if they are not 
only quast-monopolistic, but as if they are the kind that always contain a great many 
provisions stuck closely together. See, e.g., 1 CORBIN, CONTRACTS § 128, at 552 (1963) 
("long printed standardized contracts"). 

71 It is of course a truism that there are geographic "relevant markets" within 
which a relatively small operator may function as a monopolist. But it should also 
be noted that the "market" sometimes is subjectively more narrow than that. For 
instance, consumers who are ignorant may think their local furniture stores are their 
only market, and this may give effective adhesion-contract power to the stores which 
they do not in fact have. Cf· Williams V. Walker-Thomas Furniture Co. 350 F.2d 
445 (D.C. Cir. 1965), discussed at text accompanying notes 267-99 infra.' 

72 Cf. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). 
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comes about is less important than the fact that it exists; the hallmark 
of the adhesion contract, and its alleged evil, is that the purveyor of 
such a contract is in the position for one reason or another to refuse 
to bargain, to put the other party to a take-it-or-Ieave-it option. 

The dramatic situation which typically frames the contract of 
adhesion, therefore, is the merchant-consumer retail sale. But while 
it is very hard to imagine many adhesion contracts which are not at 
the same time form contracts, it is very simple to imagine form con
tracts which are not contracts of adhesion. In fact, there is one species 
of contract, one which most likely accounts for the bulk of commercial 
contracting in the nation, which is ordinarily a form contract but not 
an adhesion contract-the merchant-to-merchant form-pad contract, the 
subject matter of the "battle of the forms." 73 These form-pad deals 
may on occasion be adhesion deals too, but they certainly need not be. 
Indeed, there is often a sharp gulf between the typical contract of 
adhesion and the typical businessmen's battIe of the forms. In a very 
large number of cases businessmen dealing with each other are not 
forced to take or leave each other's forms. They do not have so limited 
a market (or knowledge) that they cannot deal elsewhere, and they 
can, if they wish, argue about even the minutiae of the transaction.74 

As a general rule, however, they do not so wish. They prefer instead 
to maneuver like Renaissance condottieri for the cheap and bloodless 
positional victory that comes with the "making" of the contract on 
their own form. They acquiesce if they lose (if indeed they notice 
losing as such at all), seemingly because they just don't care. Ad
mittedly a man does not make a contract expecting to get nothing. 
But he may very well enter a contract by which he assumes the risk 
of getting nothing. Professor Llewellyn with his customary insight 
noted that businessmen don't read contracts because they always expect 
to get the "something" they were dealing for. But he also stated as a 
fact that businessmen also expect to have subsidiary terms which are 
"fair," or at least "not manifestly unfair." 75 Let me submit an 
alternative possibility: most businessmen, insofar as they think about 
the question at all, expect that the other party's form will be the same 

73 See LLEWELLYN, THE COMMON LAW TRADITION 362-71 (1960). It may be 
seen in operation in Application of Doughboy Indus., Inc., 17 App. Div. 2d 216, 233 
N.Y.S.2d 488 (1962). 

74 This is not to suggest that businessmen cannot be put into the position of 
adherers given proper leverage on the part of another businessman, as for instance 
may have occurred between automobile manufacturers and their dealers. See Kessler, 
supra note 62; Macaulay, supra note 62. 

75 See, e.g., MIMEO 1941 DRAfT § I-C(1) (d) and comment A(3) ; LLEWELLYN, 
op. cit. supra note 73, at 370 (1960) ("any not unreasonable or indecent terms"); 
Llewellyn, Common Law Reform of Consideration: Are There Measures, 41 COLUM. 
L. REV. 863, 871 (1941) ("too far unbalanced"); 21 AMERICAN LAW INSTITUTE 
PROCEEDINGS 114 (1944) ("a cake sliced 99-1"). 
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kind of form which they had their lawyers draft for them, that is, a 
form which attempts to take everything for the owner of the pad. 
Does a man's own form have a warranty disclaimer? Yes. Does he 
expect to find one in the forms of his suppliers? You bet your life. 
Does he expect, therefore, that he will not receive the goods he ordered, 
of roughly the quality ordered? Absolutely not. He expects his 
supplier to deliver as per the order, just as he would expect to do to 
his customers, but he also expects that his supplier will have so 
drafted his form that it will be almost impossible to get legal recom
pense 76 if the buyer and seller disagree over the quality. 

Professor Llewellyn may merely have known nicer businessmen 
than 1. Perhaps his position is right as a matter of descriptive psy
chology. I suspect, however, that his "description" is really the pre
scription: businessmen ought not to try to take everything. That may 
well be true, but the evil is taking everything, not doing so by the 
presentation of a preprinted form contract. Insofar as anyone's justi
fication for the utilization of a judicial-rewriting provision like 2-302 
rests on the "evil" of the bargaining process, it is shattered if that evil 
consists only in prefabrication of the form itself; after all, the com
plaining party could have read it and if he had read it he could have 
argued about it. He didn't. It is at least arguable without a blush 
that such situations are to be treated in a fashion different from the 
treatment accorded true adhesion contracts 77 or even the standard 
quasi-monopolist consumer transaction. 

But no distinction was made in 2-302 between merchant-to
merchant and merchant-to-consumer cases 78 (though the "merchant" 
definition was already made 79). In addition, at least some of the 
commentary about various versions indicated that indeed the business
man's form pad was the target of the section, and it has certainly been 
a common assumption that none of the additional elements which 

76 Most of a1\, the businessman expects to settle things out of court and out of 
a law context. See Jones, Merchants, the Law Merchant, and Recent Missouri Sales 
Cases: Some Rej/ections, 1956 WASH. u.L.Q. 397, 411-18. 

77 For instance, (1) promulgating standard contract terms, see N.Y. INS. LAW 
§ 155 (life insurance); Sales, Standard Form Contracts, 16 MODERN L. REV. 318, 
340-42 (1953); Lenhoff, Optional Terms (Jus Dispositivllm) und Rl!qllirl'd Terms 
(Jus Cogens) in the Latl) 0/ Contracts, 45 MICH. L. REV. 39 (1946), and (2) setting 
up special tribunals to pass on form contracts in advance. See Gottschalk, The Israeli 
Law of Standard Contracts, 1964. 81 L.Q. REV. 31 (1965); Note, 66 COLUM. L. REV. 
1340 (1966). 

78 It is interesting to remember that once upon a time there was a special rule 
for merchants' negotiations written into what was to become § 2-302. In 1943 DRAFT 
§ 24 it was provided that if a merchant had an opportunity to read a contract, he was 
bound, even if he had not read it (the rule being otherwise for non-merchants). That 
provision was eliminated in MAY 1944 DRAFT § 23, never to reappear. 

'19 See uee § 2-104 (1). 
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transmute a form contract into the somewhat more objectionable ad
hesion contract are prerequisite to the use of 2-302.80 Thus, the use 
of the adhesion-contract learning is useful only insofar as it permits one 
to take the cachet and tone of the consumer-oppression cases and 
transfer it wholesale to 2-302. This enables one to feel that by using 
the section he is punishing naughty contracting conduct, without having 
to focus sharply on the fact that the level of conduct actually subject 
to 2-302 is hardly more than printing up one's contracts in advance. 

Let us assume, however, that despite the references to the business
man's form-pad deal, the procedural unconscionability component of 
section 2-302 is at the adhesion-contract level rather than at the mere 
form-contract level; that is, that something more than mere preprinting 
must be shown before the resultant contract becomes subject to med
dling under 2-302. It is exceedingly important to note that the only 
thing such a determination does is to set the level of contract-insulating 
conduct. One may now argue that a contract which has a sufficient 
number of indicia of compulsion to be fairly described as a contract 
of adhesion is not something upon which a party can rely to protect 
the provisions therein from the Code's unconscionability section. In 
other words, the adhesion contract becomes an exception to the usual 
rule that one is bound to that which he signs.81 But that cannot mean 
that all contracts of adhesion are void, or that all clauses contained in 
contracts of adhesion are going to be stricken under 2-302. The 
presentation of an adhesion contract to a person is not, like the 
presentation of a pistol to his head, sufficient, if proven, to prevent 
the enforcement of the contract no matter how "fair" its terms.82 The 
provisions of the telephone company tariffs and of the common carrier's 
tickets are ordinarily binding; one cannot get out from under a provision 
of that sort by showing only that one could not have bargained about 
it. Thus, once it is decided that a certain contract is vulnerable to 
scrutiny under 2-302 because its bargaining was not sufficiently angelic 
to insulate it from the section, the problem of the unconscionability 
provision of the Code stilI remains unsolved: granted that the contract 
is now open to 2-302, when is it, or a portion of it, "unconscionable"? 

80 See, f).g., LLEWELLYN, 01>. cit. sul>ra note 73, at 362-71; Llewellyn, sul>ra note 
75, at 869-70; Project, 10 U.C.L.A.L. REv. 1087, 1132 (1963); Note, 18 U. CHI. L. 
REV. 146, 146-47 (1950). 

81 RESTATEMENT, CONTRACTS § 70 (1932). RESTATEMENT (SECOND), CONTRACTS 
(Tentative Draft No.1, 1964) seems not to change this "usual rule." Where old 
§ 70 ought to be there is instead a reference to §§ 20-23. Of these, § 21 (3) seems 
the most relevant, providing in effect that an only apparent assent may still be an 
assent. but that the resulting contract may be voidable because of "fraud. duress. 
mistake or other invalidating cause." 

82 See RESTATEMENT, CoNTRACTS §§ 494-95 (1932). The same is true of fraud. 
See iii. §§ 475-77. 
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SUBSTANTIVE UNCONSCIONABILITY 

Drafting History 

That the clause "or a portion of it" is necessary in the last 
sentence is particularly important for understanding the root failure 
of 2-302. For at least as originally conceived, substantive unconscion
ability meant something like "gross overalI imbalance" of an entire 
contract. The section was viewed as governing unconscionable con
tracts, or at least large bloc segments of contracts drafted in gross. The 
determination invited by the section seems to have been almost quanti
tative. In the 1941 version of 2-302 and its extraordinarily extensive 
explanatory materials,83 the metaphors of weighing and balancing 
abounded. The section described the act of which it was a part 84 as 
representing "a fair and balanced allocation of rights and liabilities 
between parties to sales and contracts to sell." 86 While "policy in 
general requires the parties' particular bargain to control," said the 
section,86 and while "speed and convenience in transacting business may 
require . . . extensive departures [from the act's provisions] to be 
incorporated . . . . II 81 

on the other hand, . . . where a group or bloc of provisions 
are not studied and bargained about in detail by both parties, 
then actual assent . . . is not in fact to be assumed where 
the group or bloc of provisions, taken as a whole, allocates 
rights and obligations in an unreasonably unfair and un
balanced fashion.88 

The policy of the legislature is also to avoid any unseeming 
portion of a bargain . . . under which one party seeks to 
displace the rules of this Act . . . in favor of a set of pro
visions which lack reasonable balance and fairness in their 
allocation of rights and obligations.89 

When a number of matters are purportedly covered en bloc "as by a 
form contract," 90 the court may examine the bloc of provisions to see 
if it works a modification of the act's provisions Hin an unfair and 
unbalanced fashion." 111 If, however, "the bloc as a whole is shown 

83 MIMEO 1941 DRAFT § l-C. See note 13 supra for a description of the peculiarly 
discursive form of this original provision. 

84 At that time, the "Revised Uniform Sales Act." See MIMED 1941 DRAFT 
title page. 

8liMIMEO 1941 DRAFT § l-C(l) (a). 
86 MIMED 1941 DRAFT § l-C(l) (b). 
87 MIMEO 1941 DRAFT § l-C(l) (c). 
88 MIMEO 1941 DRAFT § l-C(1) (d). 
89 MIMED 1941 DRAFT § l-C(l) (e). 
00 MIMEO 1941 DRAFT § l-C(2) (a). 
III MIMED 1941 DRAFT § l-C(2) (a) (i). 
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affirmatively to work a fair and balanced allocation" it is not to be 
modified or stricken.92 In addition, in "weighing fair balance" the 
court is directed "properly [to] consider the circumstances of prepara
tion of any contract form . . . and, in particular . . . (ii) whether the 
displacement of the provisions of this Act sought by the form . . . 
as a whole runs disproportionately in favor of one party as against 
the other." 93 

This weighing-balancing, quasi-quantified outlook suggested by 
both the denotation and the metaphoric content of the statute is made 
even more explicit in the accompanying commentary: 

The true principle is clear enough: the expression of a 
body of fair and balanced usage is a great convenience, a gain 
in clarity and certainty, an overcoming of the difficulty faced 
by the law in regulating the multitude of different trades; on 
the other hand, the substitution of private rule-making by one 
party, in his own interest, for the balance provided by the 
law, is not to be recognized without strong reason shown.94 

Or again: 

Question for the court. The total estimate of the effect 
of a body of provisions, in terms of balance, is a job for 
which a court is peculiarly fitted. The question of whether 
the provisions fit the circumstances of a particular trade is 
one which a special merchants' jury can best judge . . . . 
But the merchant runs some risk of accepting a provision 
merely as it is written because it is so written; and he has 
little training in sizing up a transaction from both ends at 
once, to reach a view of balance. As against this stands the 
fact that the issue to be tried is the issue of balance; and given 
that focus of attention, the merchant's jury would seem an 
adequate tribuna1.95 

Finally, the philosophical background of this decision to make the 
focus of the section the "imbalance" of the contract, was spelled out in 
the" Report" which accompanied the draft.DB Under the heading, "The 
Problem of a Semi-Permanent Code of a Whole Field," the Report 
suggested that a Code could provide two kinds of statutory frameworks. 
The first kind (the example given was the Statute of Frauds) is "iron 
and unyielding; the parties must adapt themselves to it whether they 
will or no." But 

92 MIMEO 1941 DRAFT § l-C(l) (a) (ii). 
93 MrMEo 1941 DRAFT § I-C(l) (c). 
94 MIMEO 1941 DRAFT § I-C, comment A(S), at 19. 
95 MIMEO 1941 DRAFT § l-C, comment B(l). (Emphasis in original.) MIMEO 

1941 DRAFT § SI-C made provision for the empanelling of a merchant's jury. 
96 See note 13 supra. 
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the second kind of framework is a sort of standardized 
contract, serving wherever the parties have not particularized 
their bargain. It fills in and it fills out. Its office is to pro
vide not only reasonable and fair solutions for particular 
matters, but, no less, a whole background of solutions for 
any matter, which as a whole is sufficiently reasonable and 
fair not to need to be bargained about.lli 

511 

But, the Report goes on, variations from this "fair and balanced" 
background must be permitted if the admitted utility of form contracting 
is to be available at all under the statute. What then? Well, what the 
Report says about this balancing act so exposes the kernel of the problem 
that it bears full quotation: 

Balance in any background sought to be substituted. 

The Draft proceeds upon the assumption-in-policy that 
buyers and sellers ought (within the limits of such rules as 
those on legality) to be free to bargain as they choose. It 
proceeds upon the assumption-in-fact that choosing to bargain 
means resorting to deliberate and intentional dicker about 
particular terms, producing the kind of transaction known in 
law as an effective contract. Deliberate and intentional 
dickering is not shown in fact by a series of printed, unread 
clauses. When such a series appears, the position of the 
Draft is that the reasonableness of assuming both parties to 
have chosen and agreed to incorporate such a set of clauses, 
in silence and without dickering, depends upon whether the 
series of clauses presents the kind of balanced background 
which parties can fairly, or indeed accurately, be thought to 
incorporate by silence.os 

This is developed in the comment to the withdrawn section l-C. 
This passage is not only important for a study of this draft's position 
on procedural unconscionability, but it serves also to clarify the picture 
of the substantively unconscionable as viewed by the draftsman. "Im
balance," it seems clear, was not viewed only as evidence that some 
validating bargaining standard had not been met, but was also in itself 
that which was offensive ("unconscionable") in the resulting contract. 
Put another way, overall imbalance in the 1941 draft was not only 
evidence (perhaps proof) of procedural unconscionability; at the same 
time it was substantive unconscionability. 

The 1941 draft, then, its comments and accompanying "Report," 
with their complete focus upon overall imbalance, must have contem-

117 NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, PRO~ 
POSED REPORT ON AND DRAFT OF A REVISED UNIFORM SALES ACT 22-23 (1941). 
(Emphasis in original.) 

98 !d. at 24. (Emphasis in original.) 
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plated as the field of operation of 2-302 the entire contract, or at 
least a major group of provisions within the contract.1ID "Imbalance" 
is, to put things mildly, a singularly inartistic way to refer to what 
might be objectionable about a single contractual provision.IOG And 
indeed, after this first version of the unconscionability section was with
drawn from consideration as "unworkable," 101 the provision which 
replaced it made even more explicit that the unconscionability decision 
was to be made with respect to the whole contract. The new section 
read as follows: 

SECTION 24. FORM CLAUSES, CONSCIONABLE AND UNCON

SCIONABLE. 

(1) A party who signs or accepts a writing evidencing 
a contract for sale which contains or incorporates one or 
more form clauses presented by the other party is bound by 
them unless the writing when read in its entirety including 
the form clauses is an unconscionable contract . 102 

The accompanying comment 103 made it even more abundantly clear 
that the vice still being attacked was lack of overall contractual balance. 
Referring to form-pad transactions, the comment stated that "such 
forms when drawn with elaborate lopsidedness can become what are 
in essence instruments of trickery." 104 And with regard to what the 
final official comment should say, the unofficial comment suggested: 

The Comment should show that since the rules of the 
Act are drawn with a careful balance of the rights and needs 
of buyer and seller, a form which cumulates too many de
partures from those rules in material particulars, and in favor 
of one side only, begins to take on the aspect of the uncon
scionable.10G 

99 While I think that the truth of this conclusion is established beyond cavil, it 
should be pointed out that the heading to § l-C read, "Declaration of Policy and 
Procedure with Regard to Displacement of Single Provisions or Groups of Pro
visions by Agreement." 

100 It is of course possible that in some circumstances a single provision of an 
entire contract might be so outrageous as to render the whole radically unbalanced. 
For instance, if no duties are given one of the parties, even at common law this 
absolute imbalance prevented enforcement under the rubric "illusory contract." See 
I CORBIN, CONTRACTS § 145 (1963). A too enthusiastic limitation-of-remedy clause 
might have a similar effect under the Code. C/. UCC § 2-719(2). 

101 See note 21 supra. 
102 1943 DRAFT § 24. (Emphasis added.) 

103 [Llewellyn,) Informal Appendix To Revised Uniform Sales Act, Third Draft, 
1943. Tentative Sketch of Material for Comments (1943). 

104!d. at 11. (Emphasis added.) 

105 !d. at 12. 
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This idea, that "unconscionability" meant something like overall 
contractual imbalance, was maintained all the way up to the 1948 
version of section 2_302.106 At that point came a change of immense 
significance. The 1948 version read in its entirety as follows: 

SECTION 23. UNCONSCIONABLE CONTRACT OR CLAUSE. 

( 1) If the court finds the contract to be unconscionable, 
it may refuse to enforce the contract or strike any uncon
scionable clauses and enforce the rest of the contract or 
substitute for the stricken clause such provision as would be 
implied under this Act if the stricken clause had never existed. 

(2) A contract not unconscionable in its entirety but 
containing an unconscionable clause, whether a form clause 
or not, may be enforced with any such clause stricken. 

This draft says bluntly that a court may excise from a not unconscion
able contract any single "unconscionable" clause, and the comment 
accompanying the 1949 version (in which version the text of the section 
itself is not changed from the 1948 draft) says it just as bluntly: 

Under this section the court, in its discretion, may refuse to 
enforce the contract as a whole if it is permeated by the 
unconscionability or it may strike any single clause or group 
of clauses which are so tainted or which are contrary to the 
essential purpose of the agreement.107 

From this point on in the drafting history of section 2-302 the concept 
of single-clause unconscionability was fixed; no substantial changes 
were made in this regard in the text of the statute or its accompanying 
comments. lOS The current comment 2 109 was present in essentially its 
final form as early as the 1950 draft. no 

This progression through the drafts of the idea of substantive un
conscionability, from overall imbalance to one-clause naughtiness, is 
the most important single transformation disclosed by a study of the 
drafting history. Determining which contracts are substantively un
conscionable is a difficult enough job even if one's conception of sub
stantive unconscionability is something like "gross imbalance" or 

108 1948 DRAFT § 23. 
107 1949 DRAFT § 2-302, comment 1. There were no comments accompanying 

1948 DRAFT. 

108 See note 39 supra. 
HIO 2. Under this section the court, in its discretion, may refuse to enforce 
the contract as a whole if it is permeated by the unconscionability, or it may 
strike any single clause or group of clauses which are so tainted or which 
are contrary to the essential purpose of the agreement, or it may simply 
limit unconscionable clauses so as to avoid unconscionable results. 

UCC § 2-302, comment 2. 
110 Compare 1950 DRAFT § 2-302, comment 2. 
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"lopsidedness." After all, even a lopsided contract might in some cases 
be hard to identify; what if X got seven risks and Y got five--or four 
to thre~or two to one? The spuriousness of the quantification lurk
ing in the idea of a contract suffering from "overall imbalance" is a 
potential plague for close cases. Compared, however, with the diffi
culties of dealing with a concept of one-clause unconscionability, it is 
pure vanilla. It is not a rare rule in the law that he who bites off 
much more than he should will be judicially choked. The treatment of 
over-enthusiastic no-competition clauses 111 and trade-secret protection 
provisions 112 are common examples. Quantification, while falsifying 
if it gives the impression of numerical precision, at least carries with 
it a metaphorical framework which is an aid to the decision of all but 
the closest cases. A real scale is admittedly useless for the measurement 
of anything but physical weight, but a scale as a metaphor at least lets 
one know that he is looking for too much of something. Admittedly, 
the precision of the result depends upon what is being "weighed." If 
it is something like potatoes which arbitrarily have a "weight," then 
the measure of weight in those terms is exact, but if it is a quality not 
attracted by gravity which is "weighed," then the weighing and balanc
ing are not going to be more than metaphorically precise. Risks, for 
instance, do not have calibratable weight. Once it is established, how
ever, that one is looking for a comparison of risks, if what is involved 
is a contract which gives no risks at all to one of the parties, or almost 
none, the decision under the metaphor is easy. And it was this sort 
of contract which seems to have been the intended target of the original 
draftsman's original draft.113 For that "almost-all" kind of contract 

III See, e.g., Purchasing Associates, Inc. v. Weitz, 13 N.Y.2d 267, 196 N.E.2d 
245 (1963), for a recent decision, the four-to-three nature of which is eloquent on 
how hard these determinations can be. See also Vaughan v. Kizer, 400 S.W.2d 586, 
589 (Tex. Civ. App. 1966) (reasonableness of restrictions as "questions of law for 
determination by the court") ; Brown v. Devine, - Ark. -, 402 S.W.2d 669 (1966) 
(must strike whole contract; "modifying" not within court's power). 

112 See Note, Protection of Inventive Ideas Through Postemployment Assign
ment CovCllants, 1965 WASH. U.L.Q. 335, 359. 

113 See text accompanying notes 83-98 supra. 
Of course, nothing as difficult as this question is ever that easy for a draftsman 

like Llewellyn. In 1944 he told the American Law Institute: 
I think that everybody who signs up on such a form knows perfectly well 
that he is signing a contract drawn to some extent in favor of the other party 
and against him, and he is perfectly willing to take a cake sliced 60-40 or 
perhaps even 75-25. But when it gets to be a cake sliced 99-1, he doesn't 
find that that is what he was agreeing to tacitly. 

21 AMERICAN LAW INSTITUTE PROCEEDINGS 114 (1944). Ten years later (and, it 
should be noted, after the central concept of the section had switched to one-clause 
unconscionability), his metaphor was still going strong (with only slight gustatory 
variation) ; it was then "80% of the pie." NEW YORK LAW REVISION COMM'N, SrUDY 
OF THE UNIFORM COMMERCIAL CODE 113 (Legis. Doc. No. 6S(B), 1954). On the 
other hand he was also sometimes plagued by a feeling that certain individual clauses 
were just no good, no matter how well bargained, e.g., no-oral-waiver clauses (other 
than between merchants). Llewellyn, Common-Law Reform of Consideration: Are 
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ordinarily involved in a form contract, and a fortiori in an unregulated 
contract of adhesion, this rough quantitative approach seems to have 
been roughly sufficient. 

The overall-imbalance formulation, however, cannot settle all of 
the heart stirrings which may be caused by harsh results. If all of 
the risks of a particular contract are put upon A, except for one which 
is put upon B, and it is the risk which B was to bear which in fact 
occurs, B loses. Under the overall-imbalance rubric how does one 
deal, for instance, with an ordinary old contract with no radical clauses 
of any kind, which, nevertheless, contains a clause clearly disclaiming 
any warranty? The problem may be stated quite simply: with respect 
to the effect of any particular contract upon any actual party thereto, 
most of the contract 1:S irrelevant. Ordinarily only one shifted risk 
comes home to roost, and if there were fifty others shifted, their 
potential is never actualized. That means that a refusal to enforce a 
contract in any particular case would not be a response to what hap
pened in that case (which would have happened anyway had only the 
one risk which came true been shifted), but would be instead a response 
to general naughtiness on the part of the party who procured such a 
tough contract.114 

On the other hand, if one decides to police contracts on a clause
by-clause basis, he finds that he has merely substituted the highly 
abstract word "unconscionable" for the possibility of more concrete and 
particularized thinking about particular problems of social policy. 
Should warranty disclaimers be permitted? If so, should they be with 
respect to consumer goods? 115 Should parties be allowed to agree 
about what law will govern their contract? 116 To what extent, if any, 
should a party be permitted to limit his liability under a contract? All 
of these questions need decision.ll7 But not one of them is helped 

There Measures!, 41 COLUM. L. REV. 863, 869 (1941). And even his latest writings 
show that the existence of an important one-clause-whole-contract distinction was 
not totally appreciated. See LLEWELLYN, THE COMMON LAW TRADITION 371 (1960) 
(contract terms should be unfair "neither in the particular nor in the net"). 

114 An instance of this peculiar type of decision is Campbell Soup Co. v. Wentz, 
172 F.2d 80 (3d Cir. 1948), where the defendant willfully broke an unfavorable contract 
but the plaintiff was denied specific performance because of the alleged nastiness of 
certain provisions in the form contract he drafted, even though they had nothing to 
do with the defendant's breach or impending loss. 

115 See Franklin, Whm Worlds Collide: Liability Theories and Disclaimers ill 
Defective-Product Cases, 18 STAN. L. REV. 974, 1019 (1966), for just such more 
concretized thinking. 

116 See the exchange between Beutel, The Proposed Ulliform [!] Commercial 
Code Should Not Be Adopted, 61 YALE L.r 334, 350-52 (1952), and Gilmore, The 
Uniform Commercial Code: A Reply to Professor Beutel, 61 YALE L.]. 364, 373-74 
(1952). 

117 And they all do get some kind of particularized decision in the Code. UCC 
§ 2-316 is on exclusion of warranty, § 1-105 is on choice of law and § 2-719 is on 
limitation of remedy. It is in fact hard to imagine which kinds of clauses reasonably 
expectable in a commercial contract might be unconscionable but have not been regu
lated by more specific portions of the Code. 
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toward solution by being subsumed in a section as a species of "-un
conscionability." The word "unconscionable," as finally used in the 
Code, describes neither the dramatic situation of two persons bargain
ing nor the "imbalance" or "lopsidedness" or other quality of the re
sulting contract, but rather describes the emotional state of the trier 
which will justify his use of the section. In other words, the attitudes 
relevant under section 2-302 are not those of the parties but those of 
the judges. The pictures to be sought in the facts are not of the 
varieties of oppressive or surprising negotiations, nor of oppressive or 
surprising contracts, but rather of oppressed or surprised judges. But 
what may permissibly make the judges' pulses race or their cheeks 
redden, so as to justify the destruction of a particular provision, is, 
one would suppose, what the judge ought to have been told by the 
statute. In short, once the movement was made to a conception of 
one-clause unconscionability, and the "overall-imbalance" rubric was 
abandoned as insufficient, the statute and its commentary had been 
stripped of any power to guide the decision of what the "bad" single 
provisions might be like. And the enormous significance of this failure 
may be illustrated by a careful consideration of the ten cases described 
as disclosing the "underlying basis" of the section,U8 and the interesting 
way they failed to fill the gap. 

The Official-Comment Cases 

The ten cases do illustrate the one-clause-unconscionability theory, 
each really involving only one offensive "unconscionable" clause. But 
there are only two types of naughty clauses represented: warranty dis
claimers and remedy limitations.119 Given this arresting fact alone, 
one might be tempted to conclude that the purpose of section 2-302 was 
to render warranty disclaimers and remedy limitations per se uncon
scionable. Nor indeed would the world, even the commercial world, 
come to an end if parties were forbidden either to disclaim warranties 
or to withhold from each other any of the total panoply of remedies 
for breach of contract which the Code provides.120 In other places in 
the Code the draftsmen have felt free flatly to forbid particular con
tractual provisions, agreement between the parties or not.121 

118 UCC § 2-302, comment 1. 
119 The cases appear to be divided about half and half. See HONNOLD, CASES 

ON SALES AND SALES FINANCING 27 (2d ed. 1962). In several cases it is hard to 
tell if the clause at issue is better classified as a disclaimer of warranty or as a limita
tion of remedy should a warranty be found to be breached. E.g., Robert A. Munro 
& Co. v. Meyer, [1930) 2 K.B. 312, 314 ("the goods to be taken with all faults and 
defects; damaged or inferior, if any, at valuation to be arranged mutually or by 
arbitration") . 

120 See UCC §§ 2-702-17. 
121 For instance, reducing the limitation period to Jess than one year is forbidden 

by UCC §2-725(l). 
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Unfortunately for the solution of the problem now before us, that 
road was not the one taken. It is perfectly clear that under the Code 
warranties may be disclaimed, and remedies for breach may be 
modified and limited j neither are per se unconscionable. Section 2-316 
of the Code is devoted to describing the procedure to be used in dis
claiming warranties, and section 2-719 is devoted to doing the same 
job for remedy limitations. If, therefore, the substantive provisions 
of the contracts involved in the ten official-comment cases are to have 
any bearing upon the definition of substantive unconscionability, one 
must discover if and to what extent those two types of clauses might 
comply with their own particularized sections and yet fall afoul of 
section 2-302, or find some analogical model which will make the two 
provisions descriptive of the kind of provisions being aimed at. 

The simpler case of the two is presented by the remedy-limitation 
problem. Section 2-719 of the Code provides as follows: 

(1) Subject to the provisions of subsections (2) and 
(3) of this section and of the preceding section on liquidation 
and limitation of damages, 

(a) the agreement may provide for remedies in 
addition to or in substitution for those provided 
in this Article and may limit or alter the 
measure of damages recoverable under this 
Article, as by limiting the buyer's remedies to 
return of the goods and repayment of the price 
or to repair and replacement of non-conforming 
goods or parts; and 

(b) resort to a remedy as provided is optional 
unless the remedy is expressly agreed to be ex
clusive, in which case it is the sole remedy. 

(2) Where circumstances cause an exclusive or limited 
remedy to fail of its essential purpose, remedy may be had 
as provided in this Act.122 

Its first official comment reads: 

Purposes: 

1. Under this section parties are left free to shape their rem
edies to their particular requirements and reasonable agree
ments limiting or modifying remedies are to be given effect. 

However, it is of the very essence of a sales contract that 
at least minimum adequate remedies be available. If the 
parties intend to conclude a contract for sale within this 

122 UCC §§ 2-719(1), (2). 
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Article they must accept the legal consequence that there be 
at least a fair quantum of remedy for breach of the obligations 
or duties outlined in the contract. Thus any clause purporting 
to modify or limit the remedial provisions of this Article in 
an unconscionable manner is subject to deletion and in that 
event the remedies made available by this Article are applicable 
as if the stricken clause had never existed. Similarly, under 
subsection (2), where an apparently fair and reasonable clause 
because of circumstances fails in its purpose or operates to 
deprive either party of the substantial value of the bargain, it 
must give way to the general remedy provisions of this 
Article.123 

Now, what is most striking is the extent to which the "evil" with 
which this section and its comment are to deal is not left in terms of 
high-level abstraction. First, the question of procedural conscionability 
is not ambiguously left hanging. The section makes clear that evcn 
if it were proved by the proverbial twenty eavesdropping bishops that 
a particular remedy limitation had been haggled over between the 
parties, the limitation would have to go if "circumstances" deprived 
a party of "the substantial value" of his bargain. No matter what 
actual bargaining had led to the remedy-limitation, "at least minimum 
adequate remedies" must be provided in the contract. 

Thus, the Code reflects a substantive decision on this point. It 
did not say that remedies for breach could not be limited to less than 
those provided in the Code, but it did provide that remedy for breach 
could not be eliminated by agreement. Certainly, section 2-719 did 
not settle all of the problems, most particularly what a "minimum 
adequate remedy" might be.124 But it did settle the question to the 
extent of providing that no remedy at all was in fact below that requisite 
minimum. In other words, the "unchangeable background" view which 
animated much of earlier drafts of the Code 125 and Karl Llewellyn's 
thinking from a period even before the drafting began,126 is to some 
small extent preserved in section 2-719's attack. Put still another way, 
section 2-719 represents a drafting decision that at least one form 
of gross overall imbalance will not be permitted. This approach accords 

123 UCC § 2-719, comment 1. 
124 See Note, Limitations Olt Freedom To M odify Contract Remedies, 72 YALE 

L.J. 723 (1963), for a recent discussion of the general problem. 
125 1950 DRAFT § 1-107 provided: "The rules enunciated in this Act which are 

not Qualified by the words 'unless otherwise agreed' or similar language are mandatory 
and may not be waived or modified by agreement." By the 1952 DRAFT that provision 
had disappeared and in the current version of the Code the power to modify by agree
ment has been made explicit. See UCC §§1-102(3), (4). 

l28 See, e.g., Llewel1yn, On Warranty 0/ Quality, and Society: II, 37 COLOM. 
L. REv. 341, 403-04 (1937). 
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with the Code's section dealing with liquidated damages c1auses,12T 
which provides in an orthodox way 128 that too much in the way of 
damages for breach is a voidable "penalty." Its comment then added 
that, "An unreasonably small amount . . . might be stricken under 
the section on unconscionable contracts or clauses." 129 Section 2-719 
merely moves the argument one reasonable step further: if one cannot 
provide too little in the way of liquidated damages, one cannot provide 
too little in the way of modes of recourse either. 

The standard provided by section 2-719, therefore, is also a quasi 
(or spuriously) quantitative one: is there some remedy provided; if 
so, is the remedy "enough"? This is hardly a universal solvent for all 
of the problems that might arise in this area. But it is hard to think 
of any factual situation in which asking oneself whether a provision 
were "unconscionable" would clarify the decision to a problem left un
solved after asking oneself the much more particularized questions sug
gested in section 2-719. As benchmarks for determining the permissi
bility of a remedy limitation, 2-302's "oppression and unfair surprise" 
can't hold a candle to 2-719's "fail of its essential purpose," "minimum 
adequate remedy," and "fair quantum of remedy." Obviously the 
2-719 catchwords don't make close cases easy, but they certainly do 
a better job than the single word "unconscionability." It is as if a 
single statute contained two provisions, one which forbids the charging 
of "excessive" interest and another forbidding "lender naughtiness." 
N either of these sections would be much help in settling what to do 
with a 7070 interest charge. But if the interest rate were, say, 78%, 
one could handle the problem pretty easily with the excessiveness sec
tion; it is hard to see what the naughtiness section would add. In 
brief, when two sections deal with the same conduct, and one deals 
particularistically with reasonably clear standards, and the other deals 
with the problem only in terms of emotional coloration, the latter pro
vision is unlikely to be of any help in solving a problem of specific 
application.1so 

127 uee § 2-718(1). 
128 See 5 CORBIN, CONTRACfS §§ 1054-75 (1964); RESTATEMENT, CONTRACfS § 339 

(1932). 
129 UCC § 2-718, comment 1. 
13(l This is put into relief, I think, by what happened to § 2-719 itself when it 

ceased to be particularistic. Section 2-719(3) reads as follows: 
(3) Consequential damages may be limited or excluded unless the limita

tion or exclusion is unconscionable. Limitation of consequential damages for 
injury to the person in the case of consumer goods is prima facie uncon
scionable but limitation of damages where the loss is commercial is not. 

The official comment directed to this subsection contains three sentences, one tauto
logical, one truistic and one mysterious, as follows: 

3. Subsection (3) recognizes the validity of clauses limiting or excluding 
consequential damages but makes it clear that they may not operate in an 
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The mysterious last sentence in the third comment to section 
2-719 131 says that the "seller in all cases is free to disclaim warranties 
in the manner provided in Section 2-316." 132 1£ that in fact means 
what it seems to, that so long as the procedure set forth in section 2-316 
is followed any warranty may be disclaimed, then the significance of 
the official-comment cases to an understanding of what might be sub
stantively unconscionable is even more shadowy. Since the official
comment cases which do not deal with liability limitations deal instead 
with warranty disclaimers, if section 2-302 is inapplicable to warranty 
disclaimers too it is hard to see that the contract clauses involved in 
the official-comment cases could have much bearing on a definition of 
substantive unconscionability. 

As I suggested earlier, it would not have been inconceivable for 
the draftsmen simply to have declared that some or all of the traditional 
implied warranties surrounding sales would be nondisclaiinable.133 They 
did not do so. The section of the Code explicitly devoted to the 
problem of warranty disclaimer is much more a blueprint of disclaiming 
technique than an extended form of interdiction. Section 2-316 of 
the Code provides (in its relevant portions) as follows: 

(2) Subject to subsection (3), to exclude or modify the 
implied warranty of merchantability or any part of it the 
language must mention merchantability and in case of a writ
ing must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a writing 
and conspicuous. Language to exclude all implied war
ranties of fitness is sufficient if it states, for example, that 
"There are no warranties which extend beyond the description 
on the face hereof." 

( 3) Notwithstanding subsection (2) 
(a) unless the circumstances indicate otherwise, all 

implied warranties are excluded by expressions 

unconscionable manner. Actually such terms are merely an allocation of 
unknown or undeterminable risks. The seller in all cases is free to disclaim 
warranties in the manner provided in Section 2-316. 

The central difficulty in this provision is that all consequential-damage exclusions 
operate in the same manner, and that is a very harsh manner indeed, viz., he who 
has suffered a consequential loss does not get compensated for it. Since § 2-719 
applies to substantively offensive clauses whether bargained about or not, the question 
cannot turn on procedural unconscionability considerations. What then does it mean 
that something is "prima facie" unconscionable? Is that a statement about the burden 
of going forward at a trial, or the burden of persuasion, or both? Or is it just a 
quiet way of saying that it is in all cases unconscionable? The awkwardness, I 
suspect, is the result of trying to give content to the shibboleth "unconscionable," 
instead of saying flat out what was meant. 

131 See note 130 supra. 
182 UCC § 2-719, comment 3. (Emphasis added.) 
133 Perhaps some provision would have had to have been made for those rare 

as-is sales, for instance, jalopies to teenagers, but that could easily have been handled 
by a more explicit version of present § 2-316(3)(a). 

160 



1967) UNCONSCIONABILITY 

like "as is," "with all faults" or other language 
which in common understanding calls the 
buyer's attention to the exclusion of warranties 
and makes plain that there is no implied war
ranty; and 

(b) [as to patent defects] when the buyer before 
entering into the contract has examined the 
goods . . . as fully as he desired or has re
fused to examine the goods . . . and 

( c) an implied warranty can also be excluded or 
modified by course of dealing or course of per
formance or usage of trade.1s4 

521 

In case anyone could still doubt the disclaimability of warranties, the 
comments accompanying 2-316 provide, inter alia as follows: 

1. This section is designed principally to deal with those fre
quent clauses in sales contracts which seek to exclude "all 
warranties express or implied." It seeks to protect a buyer 
from unexpected and unbargained language of disclaimer by 
denying effect to such language when inconsistent with lan
guage of express warranty and permitting the exclusion of 
implied warranties only by conspicuous language or other 
circumstances which protect the buyer from surprise. 

3. Disclaimer of the implied warranty of merchantability is 
permitted under subsection (2), but with the safeguard that 
such disclaimers must mention merchantability and in case of 
a writing be conspicuous. 
4. Unlike the implied warranty of merchantability, implied 
warranties of fitness for a particular purpose may be excluded 
by general language, but only if it is in writing and 
conspicuous.1ali 

Section 2-316, then, not only says that warranties may be dis
claimed, but it says how one should go about doing so, in rather 
impressive detail and with surprising particularity. It is obvious that 

134 uee § 2-316. Subsection (1) of § 2-316 deals with the conflicts between 
express warranties and disclaimers, saying that the warranty and the disclaimer "shall 
be construed whenever reasonable as consistent with each other" but that "negation 
or limitation is inoperative to the extent that such construction is unreasonable." 
What, if anything, that subsection might mean is, for obvious reasons, the subject 
of some dispute. See Ezer, The Impact of the Uniform Commercial Code on the 
California Law of Sales Warranties, 8 U.C.L.A.L. REV. 281, 310-311 (1961); Note, 
112 U. PA. L. REV. 564, 581 n.l45 (1964). Subsection (4) of § 2-316 is a cross
reference provision pointing to §§ 2-718 and 2-719, liquidation and limitation of dam
ages sections, respectively. It does not do any pointing to § 2-302. 

135 uee § 2-316, comments I, 3, 4. See also uec § 2-315, comment 6 (which 
deals with the implied warranty of fitness for a particular purpose): "The specific 
reference forward in the present section . . . is to call attention to the possibility 
of eliminating the warranty in any given tase." 
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the vice is "surprise," and thus even the word "conspicuous" at the 
very heart of the provision is not left to speculation. Section 1-201 (10) 
of the Code, which defines "conspicuous" generally as "so written that 
a reasonable person against whom it is to operate ought to have 
noticed it," goes on thereafter to simplify matters by incorporating a 
short typographic manual for conspicuousness: "A printed heading in 
capitals (as: NON-NEGOTIABLE BILL OF LADING) is con
spicuous. Language in the body of a form is 'conspicuous' if it is in 
larger or other contrasting type or color." 136 

With these standards before us, let us now test a case under the 
Code's disclaimer-of-warranty provision. To make it a fair test, let us 
make one of the personae a consumer/37 and, in fact, choose a dramatic 
situation suggested by the Code itself.138 Sir Edmund Pillory, an 
eminent mountain climber, enters Abercrombie & Fitch in New York to 
buy some shoes. The salesman, recognizing Sir Edmund immediately, 
rushes over to serve him. Sir Edmund orders "some good sturdy 
shoes" and the salesman, knowing that they are wanted for Sir 
Edmund's highly advertised impending climb up K-3, brings out a 
pair which, while fine for walking upon ordinary ground, is hardly 
sufficient for mountain climbing. Sir Edmund purchases the shoes, 
and thereafter makes it only to roughly K-27S. His death is at least 
arguably attributable to the inappropriate shoes. His executor sues 
Abercrombie & Fitch for breach of warranty of fitness for a particular 
purpose. The store defends on the ground that on the sales form 
handed to Sir Edmund at the time he purchased the shoes there was the 
following form statement in red (a contrasting color): "There are 
no warranties which extend beyond the description on the face hereof." 
That is, the disclaimer was put in the exact language specified in 
section 2-316(2) as being an incantation sufficient for this particular 
purpose, and it is in a form defined by the Code as "conspicuous." In 
fact, Sir Edmund never read the disclaimer, and had he done so, being 
a man of action rather than words, he would not have understood it. 
It would appear, nevertheless, that on these facts, the requirements of 
the Code for the successful disclaimer of a warranty having been ex
pressly met, Messrs. Abercrombie & Fitch would be home free under 
2-316, and that this would be true even though Sir Edmund's claim is 

188uee § 1-201(10). The same provision makes conspicuousness seem even less 
a matter of degree in the draftsmen's eyes by making it a question for the court rather 
than the jury. 

137 ct. uee § 2-719(3) (prima facie unconscionability of consumer-goods remedy 
limitation). 

138 See uee § 2-315, comment 2, an attempt to flesh out the exact meaning of 
"particular purpose": "For example, shoes are generally used for the purpose of 
walking upon ordinary ~round, but a seller may know that a particular pair was 
selected to be used for chmbing mountains." 
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for "injury to the person in the case of consumer goods," the limitation 
of damages with respect to which would have been "prima facie un
conscionable" under 2-719 ( 3 ) . Does the matter end there, however, 
or may 2-302 nevertheless be applied to this state of facts to eliminate 
the effect of the disclaimer as "unconscionable"? In other words, 
given a careful meeting of the requirements of section 2-316 (the Code 
section particularly devoted to warranty disclaimers), may the more 
generally protective and loosely defined section devoted to general 
naughtiness be invoked to avoid the harsh result? 

Almost everyone seems to think so. It appears to be a matter of 
common assumption that section 2-302 is applicable to warranty dis
c1aimers.189 I find this, frankly, incredible. Here is 2-316 which sets 
forth clear, specific and anything but easy-to-meet standards for dis
claiming warranties. It is a highly detailed section, the comments to 
which disclose full awareness of the problem at hand. It contains no 
reference of any kind to section 2-302, although nine other sections of 
article 2 contain such references.14o In such circumstances the usually 
bland assumptions that a disclaimer which meets the requirements of 
2-316 might still be strikable as "unconscionable" under 2-302 seems 
explainable, if at all, as oversight, wishful thinking or (in a rare case) 
attempted sneakiness.14! 

Of course, the emotional pressure to reach a no-disclaimer result 
via the unconscionability route if it cannot be done otherwise is under
standable. One need only point out that if in the Henningsen case 142 

the auto manufacturers had gotten together to agree upon a form of 
disclaimer clause which accorded with the requirements of section 2-316, 
under my view, Mrs. Henningsen's serious personal injuries would have 
to go uncompensated. This would be so even though the auto manu-

139 Just to list some of the clearest cases, CONTINENTAL ILLINOIS NATIONAL BANK 
& TRUST COMPANY OF CHICAGO, SUMMARY OF THE UNIFORM COMMERCIAL CODE FOR 
ILLINOIS 8 (1961) ("will perhaps find its most frequent use"); Cudahy, Limitation 
of Wa.rrallty Under the Uniform Commercial Code, 47 MARQ. L. REV. 127, 128-29 
(1963) ; Duesenberg, The Manufaelurer's Last Stand: The Disclaimer, 20 Bus. LAW. 
159, 162 (1964); Lauer, Sales Warranties Under the Uniform Commercial Code, 
30 Mo. L. REV. 259, 283 (1965) ("would apply, of course"); Weeks, The Illinois 
Uniform Commercial Code: Article 2-Sales, 50 ILL. BJ. 494, 516 (1962); Note, 
45 IOWA L. REV: 843, 857 (1960) ("All contractual provisions are subject"); Note, 
109 U. PA. L. REV. 401, 420 (1961). See also Peters, Remedies for Breach of Con
tracts Relating to the Sale 0/ Goods Under the Uniform Commercial Code: A Road
map for Article Two, 73 YALE L.]. 199, 282 (1963), recognizing the need for "a 
sufficiently motivated court." A case taking the position clearly (but in dictum) 
is Willman v. American Motor Sales Co., 44 Erie Leg. ]. 51, 57 n.3 (Erie County 
Ct. Pa. 1961). Bllt c/. Franklin, supra note lIS, at 994-95, 1013-14, for a more 
skeptical position. 

140 UCC §§ 2-202, 2-204, 2-205, 2-207, 2-303, 2-508, 2-615, 2-718, 2-719. 
141 In this last category see Note, 43 B.U.L. REV. 396, 403-04 (1963), a disingenu

ous (or ingenious) attempt to suggest that if the comments to the section indicate 
that the section would not apply, the comments, since not "part of" the statute, ought 
to be disregarded. 

l~ Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). 
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facturers had the oligopolistic power to make the terms of their con
tracts unbargainable. Any court might find it intolerable to allow a 
rich auto manufacturer to avoid making restitution for injuries suffered 
through the breakdown of a dangerous instrument it manufactured 
merely because it had made verbal compliance with a talismanic form 
of words which may not have been read or understood by the pur
chaser,143 and about which he could have done nothing even if he had 
read, understood and objected. Such a decision would be an exceed
ingly painful one to announce. But that is what the statute says. 
There is nothing to prevent a legislature from regulating certain par
ticular contractual provisions out of existence, as they have done on 
innumerable occasions in the past.l44 Certainly there is not much force 
remaining in simplistic freedom-of-contract arguments that legis
latures may not determine, as a matter of policy, that some things in 
contracts just won't gO.145 The Code itself goes that route in other 
places 146 and there would have been nothing offensive in doing so with 
respect to warranty disclaimers, especially with respect to consumer 
goods. What is offensive is the seeming attempt on the part of some 
commentators to nullify the legislative determination that warranty dis
claimers, for the time being at least, may continue.141 Even legis
latures, one would think, are entitled to some protection from oppression 
and unfair surprise. 

143 The court in Henningsen might and may have relied upon the "hidden
provision" argument alone to reach its result. See 74 HARv. L. REV. 630, 631 (1961). 

144 For instance, for a whole list of such statutory prescriptions applicable specifi
cally to the consumer-contract field, see CURRAN, TRENDS IN CONSUMER CREDIT 
LEGISLATION 311-22 (1965). 

145 That government has such power is today accepted almost as a postulate, 
see, e.g., GOODHART, ENGLISH LAW AND THE MORAL LAW 109 (1953); RADCLIFFE, 
THE LAW AND ITS COMPASS 65-66 1960), the powerful and successful attacks on 
overenthusiastic interpretations of "freedom of contract" having come a long time 
ago. See, e.g., Lochner v. New York, 198 U.S. 45, 74-76 (1905) (Holmes, J., dis
benting) ; Hamilton, Freedom of Conlracl, 3 ENCY. Soc. SCI. 450 (1931). That does 
not mean that the attractions of that "freedom" are wholly gone. Compare Pound, 
Liberty 0/ Contract, 18 YALE L.J. 454 (1909), with Pound) Law in the Service Slate: 
Freedom Versus Equality, 36 A.B.A.J. 977, 1050-53 (19~0). 

The feeling that there once was a time when men's promises were more trust
worthy is not a new one. See Chaucer, Lak of Sted/as/ness (ca. 1385), in ROBINSON, 
THE COMPLETE WORKS OF GEOFFREY CHAUCER 632 (1933): 

Somtyme the world was so stedfast and stable 
That mannes word was obligacioun. 

146 See, e.g., UCC §§ 2-725(1) (short statutes of limitation); 9-318(4) (pro
hibition of account assignments not permitted). Indeed the exclusion of the buyer's 
family from his warranty protection has simply been forbidden by § 2-318. 

147 Compare the Code's express ducking of any express position in the developing 
area of privity of warranty (beyond protecting household members), UCC § 2-318, 
comment 3. It is not as if this warranty area is one without political sensitivity or 
strong feelings. See, e.g., Condon, The Practical Impact of Ihe Proposed Uniform 
Commercial Code on Food Poisoning Cases, 5 FOOD DRUG COSMo L.]. 213 (1950); 
Dierson, Report on the Proposed Uniform Commercial Code, 6 FOOD DRUG CoSM. 
L.J. 943 (1951); Duesenberg, The Manufacturer's Last Stand: The Disclaimer, 20 
Bus. LAW. 159 (1964). 
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If one concludes, however, as I do, that if there is one sales-contract 
provision to which 2-302 does not apply it is the warranty disclaimer, 
then both kinds of clauses dealt with in the official-comment cases are 
totally regulated by sections of the Code other than 2-302. But may 
one not reason by analogy from the warranty-disclaimer and remedy
limitation clauses at issue in the official comment cases to clauses which 
are "like" them but do not have any specific applicable section of the 
Code? 148 The answer, I think, is no. First let us recall that we are 
not talking here of procedural unconscionability. Assuming that a 
certain level of bargaining nastiness is reached, any harsh clause may 
be strikable; but we are talking, remember, of form contracts, or at 
most of contracts of adhesion, contracts whose provisions cannot be 
handled in any per se simplified manner. Thus we are speaking of 
what is "like" a warranty disclaimer as a substantive provision. What 
is that? Basically, it is a provision which shifts a risk from party A 
to party B when party A is, arguably, better able to appreciate, avoid 
and stand that risk.149 Put briefly, can we assume that a provision is 
unconscionable and voidable if (a) it is in a form contract or a contract 
of adhesion and (b) it makes the poorer party stand a substantial loss 
which the richer party could stand better? Moreover, it must be re
called that the Code most specifically did not declare warranty dis
claimers and remedy limitations void. Instead it regulated them in 
detail. Is one to assume that while the paradigms are to be regulated 
the clauses "like" them are to be voided instead? What analogy sug
gests here is not similarity of treatment, but unspecified variation 
instead. 

The official-comment cases do illustrate, if nothing else, the re
sponses of judges in the throes of one of the dilemmas of the judicial 
process, and that, if nothing else, is what they were designed to 
illustrate. In the first draft of 2_302,lGO there was no mention of 
illustrative cases, though Professor Llewellyn showed himself aware 
of what judges do when they face an apparent duty to reach harsh 
results in a particular case. l5l The very next time comments to a draft 
were prepared, however, they closed with the following paragraph: 

148 Cf. Braucher, Sale of Goods in the Uniform Commercial Code, 26 LA. L. REv. 
192, 204 (1966) : 

Perhaps these more specific provisions [§§ 1-102, 2-309, 2-616, 2-718, 2-719] 
help give content to the word unconscionable. Perhaps it can be held to 
contracts and clauses which have similar vices. 

But he continues with some skepticism: "Certainly it is not a warrant for judicial 
price control. But people worry and you can see why." 

149 See Franklin, S1tfrra note 115, for an excellent particularized summary of what 
might be wrong with warranty disclaimers. 

160 MIMEO 1941 Dun § I-C. 
IGl MIMEO 1941 Dun § I-C, comment A(7). 
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Illustrations are needed, and they should indicate also the 
degree to which the courts have gone in avoiding the effect 
of forms which had been signed but which were felt by 
the courts to be unconscionable in the circumstances.152 

Whatever else was then intended, therefore (and the "also" does imply 
a nonunitary purpose), illustration of the judges' pre-Code harshness
evading techniques was, from the beginning, one of the reasons for the 
projected cases' inclusion. Thus it was not surprising that while the 
very next version of the comments did not mention the point,153 when 
they were violently revised the following year they began as follows: 

This section is intended to make it possible for the courts 
to police explicitly against the contracts or clauses which they 
find to be unconscionable. In the past such policing has been 
accomplished by adverse construction of language, by manip
ulation of the rules of offer and acceptance or by determina
tions that the clause is contrary to public policy or to the 
dominant purpose of the contract. This section is intended 
to allow the court to pass on the unconscionability of the 
contract or particular clause therein and to make a conclusion 
of law as to its unconscionability. . . . The underlying 
basis of this section is illustrated by results in cases such as 
the following.154 

There then followed the citation of ten cases, each accompanied by its 
own individual brief descriptive tag-indeed the ten cases and tags, 
which, still pristinely unchanged, grace the present first comment to 
section 2_302.155 

Assuming, therefore, that the ten cases are to illustrate what judges 
do when faced with appealing fact situations and unhelpful legal doc-

152 AMERICAN LAW INSTITUTE, UNIFORM REVISED SALES ACT, Informal Appendix, 
at 12 (3d Draft 1943). 

153 See 1949 DRAFT § 2-302. 
154 1950 DRAFT § 2-302, comment 1. 
An interesting foreshadowing of this language may be found in 2 GENY, METHODE 

n'INTERPRETATION § 174, at 420 (2d ed. 1954). The language is not, however, quite 
close enough to support attributing it as the source of the comment. 

155 This fidelity to original reading has at least one untoward result: Kansas 
Flour Mills Co. v. Dirks, 100 Kan. 376, 164 Pac. 273 (1917), has remained mis
described to date. Its tag says that under a clause permitting the buyer, upon the 
seller's default, to "extend time of delivery, cancel contract, or buy in for [seller's] 
account," 100 Kan. at 376-77, 164 Pac. at 274, "in a rising market the court permitted 
the buyer to measure his damages for non-delivery at the end of only one 3D-day 
postponement." In fact, the buyer never attempted to extend the contract for more 
than one additional period, it was a fifteen-day period in any event, and the propriety 
of that extension was expressly sustained by the Kansas Supreme Court which indeed 
reversed the trial court's contrary holding on that particular point. 

In addition, one would think that even in 1950 it was not necessary to use a 
collection of illustrative cases the most recent of which was decided in 1937 and over 
half of which were decided before 1929. One suspects the mining of a secondary 
source, but like an archaeologist finding a large selection of Egyptian shards in a 
Greek pit, one can suspect a prior collector without knowing who he was. 
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trines, how do they do that job? First, they illustrate only "adverse 
construction of language," which is only one of the four evasive tech
niques named in the comment.156 They do not exemplify "manipulation 
of the rules of offer and acceptance," or any findings that a clause is 
contrary to "the dominant purpose of the contract." Certainly none 
of the cases says that the clause is bad as "contrary to public policy." 
Thus, the cases are apparently not designed to be exhaustive on the 
subject of manipulative techniques. \Vhat they do illustrate, however, 
and quite well,157 is the skewing of legal doctrine that may be caused 
by an emotional pressure to get a more heartwarming particular result. 
It cannot be denied that uncertainty of a particularly virulent kind 
enters the picture when the basis of a decision and its stated basis part 
company.158 This uncertainty, coupled with the distorting effect on 
legal doctrine of generous manipulations to get "good" results (that 
is, the "pore-ole-widder-lady" syndrome 109) was fully appreciated by 
the chief draftsman before the drafting started,t60 was adverted to in 
the very first comment ever appended to foetal 2-302,161 and con
tinued to be firm in his thought well after the Code was completed.162 

It was this tendency which the express and open invalidating power 
given to the judges was designed to prevent. As Professor Llewellyn 
put it, "covert tools are never reliable tools." 163 

If, therefore, this uncertainty and skewing of doctrine could be 
prevented by something like section 2-302, its inclusion in the Code, 
despite the difficulties involved, might be justified. How much of a 
gain, however, is likely when there is substituted for the court's ob
ligation to give false reasons for its behavior, a specific power to give 
no reason at all? An answer may come from what the courts thus 
far have done with their shiny new weapon in the very few cases in 

156 DCC § 2-302, comment 1. 
157 Cases showing the manipulation of the rules of offer and acceptance might 

have better illustrated the point. See, e.g., Alexander Hamilton Institute v. Jones, 
234 III. App. 444 (1924) (a save-the-correspondence-school-student case). 

158 See Andrews Bros. v. Singer & Co., [1934] 1 KB. 17 (CA.), in which 
Scrutton, L.J., said of the warranty disclaimer in issue, "Clause 5 is, I take it, a 
sequel to Wallis, Son & Wells v. Pratt & Haynes [[1910] 2 KB. 1003; [1911] A.C. 
394]" and went on thereafter to say, 

Those advising the present defendants . . . appear to have thought that by 
the inclusion of the word "conditions" [as suggested by the Wallis, Son & 
Wells casej ... liability would be excluded .... [1934] 1 KB. at 21-22. 

Scrutton found the advisors wrong, again by "interpretation of language." 
159 See, for instance, its illustration for recent law students in FULLER & BRAUCHER, 

BASIC CONTRACf LAW 792 (1964), where Fox v. Grange, 261 Ill. 116, 103 N.E. 576 
(1913) is printed (masquerading as a cancellation-of-waiver case). 

160 See Llewellyn, Book Review, 52 HARV. L. REV. 700, 703 (1939). 
161 See MIMEO 1941 DRAFT § l-C, comment A(7). 
162 See LLEWELLYN, THE COMMON LAW TRADITION 364-65 (1960) quoting at 

length from his Book Review, supra note 160. 
163 Ibid. 
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which it has thus far figured. But first it will be useful to consider 
another place in the law where judges were, arguably, given the 
power to decide cases on the basis of the high level abstraction, 
"unconscionability." 

UNCONSCIONABILITY IN EQUITY 

It is the most common thing in the world for a commentator on 
section 2-302, apparently impelled by the obvious fact that the section 
itself embodies no noncircular standards, to lessen his nervousness by 
pointing to the equity court's old and well-established unconscionability 
doctrine as a sufficient illumination of the Code provision.164 "After 
all," he seems to say, "why get excited? This is nothing new." 165 

Moreover, among the works most frequently pointing with elaborate 
but unelaborated calm to the equity doctrine are substantially all of the 
"official" state studies, undertaken generally for the guidance of legis
latures.168 One gets the impression, in fact, that everyone who thought 
of mentioning the equity doctrine mentioned it. 

164 A fair sampling would include 1 HAWKLAND, A TRANSACTIONAL GUIDE TO 
THE UNIFORM COMMERCIAL CODE § 1.1603, at 46 (1964); Charney, How to Make a 
Contract Under the U.C.C., 16 BROOKLYN BARRISTER 18, 27 (1964); Held & Torbert, 
Comparison of Articles Two and Three 0/ the Uniform Commercial Code With the 
Law of Alabama, 7 ALA. L. REV. 271, 287 (1955); Kuenzel, Uniform Commercial 
Code: Its Effect 011 Florida's Existing Law 0/ Sales, 36 FLA. B.J. 1020, 1027 (1962) ; 
LeBar, The Commercial Code in Arkansas, 14 ARK. L. REV. 302, 308 (1960); Loren
sen, The Uniform Commercial Code Sales Article Compared With West Virginia 
Law, 64 W. VA. L. REV. 142, 143 (1962); Peters, Remedies for Breach of Contracts 
Relating to the Sale of Goods Under the Uniform Commercial Code: A Roadmap 
for Article Two, 73 YALE L.J. 199, 202 n.10 (1963); Stockton, Sales Under the 
Uniform Commercial Code: Significant Changes, 20 ALA. LAW. 352, 359 (1959); 
Weeks, supra note 139, at 517 i Note, 58 DICK. L. REV. 161 (1954); Note, 22 TENN. 
L. REV. 776, 793 (1953); ProJect, 10 U.C.L.A.L. REV. 1087, 1131 (1963). 

165 See, e.g., Charney, sllpra note 164, at 27 ("Actually all this section . . •. "); 
LeBar, SIlpra note 164, at 308 ("This amounts essentially to .... n). 

This "nothing new" argument must be distinguished from the "nothing new" 
argument about the contractual manipulations of common-law judges to get just 
results. See, e.g., § 2-302, comment 1; Hawkland, Uniform Commercial "Code" 
Methodology, 1962 U. ILL. L.F. 291, 305-07 (1962); Note, 109 U. PA. L. REV. 401, 
402 (1961). This latter argument was broached in Llewellyn's first commentary on 
a proto-2-302, MIMEO 1941 DRAFT § l-C, comment A(7). 

166 E.g., California Annotations to the Proposed Uniform Commercial Code, in 
[CALIFORNIA] SENATE FACT FINDING COMMITTEE ON JUDICIARY, SIXTH PROGRESS 
REPORT TO THE LEGISLATURE 41-42 (1961); STARR, STUDY AND REPORT ON THE UNI
FORM COMMERCIAL CODE 20, 71-72 (1959) (prepared for Connecticut Temporary 
Commission to Study and Report on the Uniform Commercial Code); ILLINOIS 
COMMISSION FOR THE UNIFORMITY OF LEGISLATION IN THE UNITED STATES, ILLINOIS 
ANNOTATIONS TO THE UNIFORM COMMERCIAL CODE 49 (1960); KENTUCKY LEGIS
LATIVE RESEARCH COMMISSION, UNIFORM COMMERCIAL CODE, ANALYSIS OF EFFECT ON 
EXISTING KENTUCKY LAW 43 (Research Publication No. 49, 1957); MASSACHUSETTS 
ANNOTATIONS TO THE PROPOSED UNIFORM COMMERCIAL CODE 31 (1953) ("Prepared 
by a Group of Massachusetts Lawyers and Law School Professors"); STEINHEIMER, 
MICHIGAN SALES LAW AND THE UNIFORM COMMERCIAL CODE 36 (1963); BAR Asso
CIATION OF NEW HAMPSHIRE, NEW HAMPSHIRE ANNOTATIONS TO THE PROPOSED UNI
FORM COMMERCIAL CODE 24 (1959); NEW JERSEY UNIFORM COMMERCIAL CODE STUDY 
COMMISSION, SECOND REPORT TO THE GOVERNOR, THE SENATE AND THE ASSEMBLY 
OF THE STATE OF NEW JERSEY 52 (1960); HOGAN & PENNY, ANNOTATIONS OF THE 
UNIFORM COMMERCIAL CODE TO THE STATUTORY AND DECISIONAL LAW OF NEW YORK 
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This near unanimity of belief in the relevance of equity uncon
scionability is all the more striking in that neither section 2-302 nor 
its accompanying commentary makes any mention of it. Once upon 
a time it did, very clearly and explicitly, but the reference came late in 
the section's drafting history and didn't last very long. The May 1949 
Draft's first accompanying comment began: 

This section is intended to apply to the field of Sales the 
equity courts' ancient policy of policing contracts for uncon
scionability or unreasonableness.1ST 

That sentence lasted just about a year. In the very next draft of this 
comment, though the remainder of the paragraph in which it appeared 
remained wholly unchanged, the quoted sentence was deleted in its 
entirety. ISS And that sums up the entire history of overt references to 
the equity unconscionability doctrine in the Code; 169 it never appeared 
again.l1° 

Well, not quite. If one looks at the current version of the Code, 
while there is nothing about the equity doctrine in section 2-302, and 
while the comments accompanying it make no such reference, and 
while none of the ten cases cited and described in the first official 
comment as "illustrating" the "underlying basis of the section" had 
anything to do with a request for specific performance or even came up 
in equity, there is one reference which may be significant. In the 1952 
version of the official comments a key segment was changed from the 
way it had appeared in the 1950 version, as indicated below by italics: 

STATE 35 (1961); OHIO LEGISLATIVE SERVICE COMMISSION, OHIO ANNOTATIONS TO 
THE UNIFORM COMMERCIAL CODE 17 (1960); OREGON STATE BAR COMMITTEE ON 
CONTINUING LEGAL EDUCATION, UNIFORM COMMERCIAL CODE HANDBOOK 35-36 (1963) ; 
PENNSYLVANIA GENERAL ASSEMBLY JOINT STATE COMMISSION, PENNSYLVANIA ANNO
TATION TO THE PROPOSED UNIFORM COMMERCIAL CODE 18 (1953); FURLOW, REPORT 
OF THE SPECIAL COMMISSION [of the State of Rhode Island] TO STUDY AND REPORT 
ON THE UNIFORM COMMERCIAL CODE 22 (1960). Some state studies seemed to see 
no particular problem, e.g., VIRGINIA CODE COMMISSION, REPORT ON UNIFORM COM
MERCIAL CODE 19 (House Doc. No. 28, 1955). Others do see some definitional prob
lem but nevertheless do not rely on the old equity practices. E.g., MISSOURI GENERAL 
ASSEMBLY COMMITTEE ON LEGISLATIVE RESEARCH, PROPOSED UNIFORM COMMERCIAL 
CODE :lTs EFFECT UPON COGNATE MISSOURI STATUTES 48 (1954) ; TEXAS LEGISLATIVE 
COUNCIL, ANALYSIS OF ARTICLE 2 OF THE UNIFORM COMMERCIAL CODE 55-58 (1953). 

167 1949 DRAFT § 2-302, comment 1. At no time in the drafting history of § 2-302 
was the equity practice adverted to in the text of the statute itself. 

168 See 1950 DRAFT § 2-302, comment 2. (The whole comment had dropped down 
to second place.) 

169 References to the equity practice of "reformation" did appear in earlier drafts, 
beginning with 1943 DRAFT § 24, and were not eliminated until 1948 DRAFT § 23. But 
these were not references to the equity unconscionability doctrine. 

170 In fact, at the May 1951 meeting an effort was made to assure the section 
against any misinterpretation that solely an equity application was meant. See AMERI
CAN LAW INSTITUTE, UNIFORM COMMERCIAL CODE, MAY MEETING REVISIONS TO 
PROPOSED FINAL DRAFT No.2, § 2-302 (1951): 

The words "refuse to enforce" are to be reconsidered for rephrasing to avoid 
inference that it deals only with the question of specific performance. 

No change came out of this reconsideration, however. 
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The principle is one of the prevention of oppression and 
unfair surprise (Cf. Campbell Soup Co. v. Wentz, 172 F.2d 
80, 3d Cir. 1948) and not of disturbance of allocation of risks 
because of superior bargaining power.l7l 

This, of course, is how this segment reads today.172 Now, the Campbell 
Soup case was a case in equity, and in fact had precisely to do with a 
request for specific performance. And, moreover, in that case the Third 
Circuit 173 denied specific performance on the explicit ground that the 
contract involved in the case was "unconscionable." 174 "That equity 
does not enforce unconscionable bargains," said the court without 
elaborate citation,175 "is too well established to require elaborate 
citation." 178 

Taking the identity of the words "unconscionable" in the Code 
section and in the equity doctrine, together with this rather obscure 
reference to the Campbell Soup case, there is some justification for the 
widespread belief that section 2-302 is just tried and true equity 
applied to the field of Sales. It does seem to me that if the draftsmen 
had meant to signal the importation into the statute of such a vast 
body of decisions and learned commentary as the equity doctrine in
volves 177 they might have chosen a reference less coy than a "c!." 
citation 178 to a single equity case. But let us assume that the doctrine 
was meant to be applicable. 

Now, as a rough guess I would say that there are as many cases 
dealing with denials of specific performance as stars in the heavens or 
sand by the sea. The divers reasons given for such refusals are almost as 

171 Compare 1952 DRAFT § 2-302, comment 1, with 1950 DRAFT § 2-302, comment 1. 
172 See UCC § 2-302, comment 1. 
173 In an opinion by Judge Goodrich, at that time Chairman of the Editorial 

Board and Director of the American Law Institute. See 1949 DRAFT, Foreword at v. 
174 The lower court had rested its decision upon the ground that the carrots 

involved in the case were not "unique" enough to justify specific performance. The 
Court of Appeals specifically rejected that ground for dismissing the bill, choosing 
instead to rely on the unconscionability doctrine. See Campbell Soup Co. v. Wentz, 
172 F.2d 80, 82 (3d Cir. 1948). 

175 The citation (172 F.2d at 83 n.12) is limited to two treatises: 4 POMEROY, 
EQUITY JURISPRUDENCE § 140Sa (5th ed. Symons 1941), and 5 WILLISTON, CONTRACTS 
§ 1425 (rev. cd. 1937). 

176 172 F.2d at 83. 
177 Treatments of various degrees of completeness, often accompanied by massive 

case citations, are found in 2 CHAFEE & SIMPSON, CASES ON EQUITY 1173-93, 1345-88 
(1934); CLARK, EQUITY §§ 168-70 (1919); DE FUNIAK, MODERN EQUITY §§ 94, 95 
(2d ed. 1956); FRY, SPECIFIC PERFORMANCE §§ 387-459 (6th ed. Northcote 1921); 
MCCLINTOCK, THE PRINCIPLES OF EQUITY §§ 69-72 (2d ed. 1948) ; 3 POMEROY, EQUITY 
JURISPRUDENCE §§ 926-28 (5th ed. Symons 1941); POMEROY, SPECIFIC PERFORMANCE 
OF CONTRACTS §§ 40, 46, 175-97 (3d ed. 1926) ; SNELL, PRINCIPLES OF EQUITY 501-06, 
551-52 (25th ed. Megarry & Baker 1960); WALSH, EQUITY § 104 (1930); Annot., 
65 A.L.R. 7 (1930). 

178 Which means, I assume, as it always has, something like "this fits here, but 
I can't tell how." Ct. HARVARD LAW REVIEW ASSOCIATION, A UNIFORM SYSTEM OF 
CITATION §27:2:4 (10th ed. 1958). 
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extensive. To be enforced specifically a contract must first be a contract, 
and thus the issues of capacity, consideration, agreement and formality 
are as relevant to equitable as to legal contract actions.179 Certainly 
those failings in the contracting behavior of one of the parties which 
would prevent relief being given him at law will ordinarily prevent his 
procuring specific performance in equity.180 But in addition to these 
considerations which are applicable both to legal and equitable actions 
are others which are recognized only in courts of equity as applicable 
to specific performance. Pomeroy saw these additional considerations 
merely as applications of "the grand and far-reaching principle that he 
who seeks equity must do equity," 181 but whatever their genesis. they 
are various and numerous: 

the specific performance of a contract will be refused when 
the plaintiff has obtained the agreement by sharp and un
scrupulous practices, by overreaching, by concealment of im
pOl·tant facts, by trickery, by taking undue advantage of his 
position. or by other means which are unconscientious; and 
when the contract itself is unfair, one-sided, unconscionable, 
or affected by any other such inequitable feature. and where 
the specific enforcement would be oppressive or harsh upon 
the defendallt, or would prevent the enjoyment of his own 
right£, t)r would in any other manner work injustice. l82 

Briefly put, when one examines any number of these equity cases 183 at 
all it becomes abundantly clear that over and above fraud, misrepre
sentation, mistake and duress there is a whole universe of kinds of 
bargaining which, while not sufficient to justify the voiding of a con
tract, will support a refusal specifically to enforce it, and that beyond 
the illegality and "against public policy" rubrics of law, are kinds of 
contracts which equity will not affirmatively aid.1M 

Within the ambit of those factors of contract-procuring behavior 
which would result in a denial of specific performance, a bewildering 

1711 See POMEROY, SPECIFIC PERFORMANCE OF CONTRACTS §§ 51-161 (3d ed. 1926). 
180 See id. §§ 209-28 (misrepresentation), 229-66 (mistake), 267-79 (fraud), 

280-87 (illegality). 
181ld. § 40. 
182 Ibid. This, by the way, is merely a somewhat expanded version of the 

Pomeroy summation cited by the court in the Campbell Soup case. See note 175 supra. 
183 I have not come close to reading all of the thousands of cases dealing with 

unconscionability in equity. Moreover, those which I have read have not been selected 
according to any plan of reasoned randomness. A more extensive study of these 
cases might yield, therefore, further or other generalizations. 

184 The classic citation for this power to deny specific performance on grounds 
insufficient to justify cancellation of the contract is Day v. Newman, 2 Cox Ch. 77, 
30 Eng. Rep. 36 (Ch. 1788), in which, faced with cross bills for specific performance 
and for cancellation, the Master of the Rolls dismissed both bills. (When the plaintiff 
refused to rescind the contract in exchange for an award of costs, the bills were 
dismissed without costs, too.) See for a more modern and equally clear example 
Kleinberg v. Ratett, 252 N.Y. 236, 169 N.E. 289 (1929). ' 
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number of permutations work to inform the chancellor's discretion. In 
these cases one runs continually into the 01d,185 the young/86 the 
ignorant,181 the necessitous/88 the illiterate/89 the improvident,lIlO the 
drunken,191 the naive 192 and the sick/93 all on one side of the trans
action, with the sharp and hard 194 on the other. Language of quasi
fraud 195 and quasi-duress 196 abounds. Certain whole classes of pre
sumptive sillies like sailors 197 and heirs 198 and farmers 199 and 

185 E.g., Blackwilder v. Loveless, 21 Ala. 371 (1852); Banaghan v. Malaney, 200 
Mass. 46, 85 N.E. 839 (1908) ; Hemhauser v. Hemhauser, 110 N.J. Eq. 77, 158 Atl. 
762 (N.J. Ch. 1932). 

186 E.g., Clitherall v. Ogilvie, 1 Desaussure Ch. 250, 261 (S.c. 1792) ("Young 
heirs even when at age . . . . ") . 

187 E.g., Fish v. Leser, 69 III. 394 (1873); Banaghan v. Malaney, 200 Mass. 46, 
85 N.E. 839 (1908); Dysarz v. Janczarek, 238 Mich. 529, 213 N.W. 694 (1927); 
Fitzpatrick v. Dorland, 27 Hun (34 N.Y. Sup. Ct.) 291 (1882). 

188 E.g., Blackwilder v. Loveless, 21 Ala. 371, 373 (1852) ("being a poor man 
... he [entered into the contract] to save his crop") ; Fitzpatrick v. Dorland, supra 
note 187, at 292 ("pecuniarily embarrassed"). 

189 E.g., Dysarz v. Janczarek, 238 Mich. 529, 213 N.W. 694 (1927); Caton v. 
Wellershouse, 77 Pa. Super. 331 (1921). 

1110 E.g., Clitherall v. Ogilvie, 1 Desaussure Ch. 250 (S.c. 1792). 
191 E.g., Knott v. Giles, 27 App. D.C. 581 (1906) ("habitual drunkard") ; Moetzel 

& Muttera v. Koch, 122 Iowa 196, 97 N.W. 1079 (1904); see also Campbell v. 
Spencer, 2 Binn. (11 Pa.) 129, 133 (1809) (drunkenness not proved but "bargaining 
... amidst the drinking of bitters early in the morning"). 

192 E.g., Bartley v. Lindabury, 89 N.J. Eq. 8, 10, 104 Atl. 333, 334 (Ch. 1918) 
(farmer "unfamiliar with business methods"); Smedes v. Wild, 1 Livingston's Law 
Mag. 155 (N.Y. Sup. Ct. 1852) ("contract between a businessman and an inexperienced 
woman") ; Campbell v. Spencer, supra note 191, at 133 ("and I do not like a contract 
by which a farmer is involved in the folly of buying a store of goods."). 

193 E.g., Fitzpatrick v. Dorland, 27 Hun. (34 N.Y. Sup. Ct.) 291, 292 (1882) 
("invalid, very infirm"). 

194 E.g., Banaghan v. Malaney, 200 Mass. 46, 85 N.E. 839 (1908); Kelley v. 
York Cliffs Improvement Co., 94 Me. 374, 47 Atl. 898 (1900) (even though defendant 
was a corporation) ; Wilson v. Bergmann, 112 Neb. 145, 198 N.W. 671 (1924); Hem
hauser v. Hemhauser, 110 N.]. Eq. 77, 158 Atl. 762 (Ch. 1932) (stepchild of old 
"widder" lady) ; Fakke v. Gray, 4 Drew. 651, 62 Eng. Rep. 250 (Ch. 1859) (antique 
dealer, lady and valuable china). Of course, even if a court makes no special point 
of the plaintiff's behavior in any given case, getting a very good deal from the old, 
the sick, the drunk, etc., is itself hardly a character reference. 

195 E.g., Pope Mfg. Co. v. Gormully, 144 U.S. 224, 237 (1892) ("the contract 
'was an artfully contrived snare' "); Gabrielson v. Hogan, 298 Fed. 722, 725 (8th 
Cir. 1924) ("the Hogans were strangers"). 

196 Pindall v. Waterman, 84 Ark. 575, 106 S.W. 964 (1907) (conveyance to 
attorneys with lynch mob in offing-set aside) ; Blackwilder v. Loveless, 21 Ala. 371, 
373 (1852) ("to save his crop"). 

197 E.g., How v. Weldon, 2 Yes. Sr. 516, 518, 28 Eng. Rep. 330, 331 (Ch. 1754) 
("a race of men loose and unthinking"). Compare the treatment of the same class 
in a different context, American maintenance-and-cure decisions, e.g., Koistinen v. 
American Export Lines, Inc., 194 Misc. 942, 83 N.Y.S.2d 297 (N.Y. City Ct. 1948) 
(leaping from brothel window part of normal sailor's normal duties-under the cir
cumstances). See generally GILMORE & BLACK, ADMIRALTY § 6-8 (1957). 

198 E.g., Earl of Chesterfield v. Janssen, 2 Yes. Sr. 125, 28 Eng. Rep. 82 (Ch. 
1750) ; Clitherall v. Ogilvie, 1 Desaussure Ch. 250, 261 (S.c. 1792) ("Young heirs 
even when at age are under the care of this court"). 

199 E.g., Koch v. Streuter, 232 III. 594, 83 N.E. 1072 (1908); Bartley v. Linda
bury, 89 N.J. Eq. 8, 104 At!. 333 (1918) ; Campbell v. Spencer, 2 Binn. (11 Pa.) 129 
(1809). 
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women 200 continually wander on and off stage. Those not certifiably 
crazy, but nonetheless pretty peculiar,:Gl are often to be found. And 
in most of the cases, of course, several of these factors appear in com
bination.2()2 It might be assumed, therefore, that one setting out to 
find a body of decisions which might give contour and limits to a word 
like "unconscionability," at least insofar as that word might have some
thing to do with the insufficiency of the bargaining process, would find 
in these cases riches beyond the dreams of judicial avarice. There is, 
however, one weakness in using these cases as a guide to the meaning 
of unconscionability in section 2-302: they are all irrelevant-for two 
reasons. First, the equity cases are of interest, if at all, only for giving 
outline to the limits of procedural unconscionability; they cannot define 
what kind of clause might be substantively unconscionable because they 
all involve only one form of substantive unconscionability--overall im
balance. Second, on procedural unconscionability, the dramatic situa
tions which have produced the contracts which have produced the 
equity cases are exceedingly unlikely to be reproduced in a Sales context 
except on the very rarest of occasions, and thus their details do not 
inform the sales-contract decision a bit. 

Procedural Unconscionability in Equity 

It is a commonplace, even in the very best of circles,208 to view 
with more than equanimity the application of equitable doctrines to 
actions at law. This is undoubtedly to some extent the natural 
by-product of the merger of legal and equitable procedures in modern 
codes,204 but the trend can hardly be considered merely an offshoot of 
adjective reform. There are arguments, occasionally quite passionate,2()5 
that the importation has not gone far enough,20G and it is very clear that 
the extended use of at least some equitable doctrine is becoming more 

200 Smedes v. Wild, 1 Livingston's Law Mag. 155 (N.Y. Sup. Ct. 1852) ; Friend 
v. Lamb, 152 Pa. 529, 536, 25 Atl. 577, 579 (1893) (married woman with only "very 
recent emancipation"). 

201 E.g., Wilson v. Bergmann, 112 Neb. 145, 198 N.W. 671 (1924); Miller v. 
Tjexhus, 20 S.D. 12, 104 N.W. 519 (1905). Ct. Green, Proof of Mental Incompetency 
and the Unexpressed Major Premise, 53 YALE L.J. 271, 306-0; (1944), arguing 
that when courts say they have found "mental incompetency" they usually mean only 
that they have found a peculiar deal. 

202 See, e.g., Banaghan v. Malaney, 200 Mass. 46, 85 N.E. 839 (1908), involving 
an "aged, inexperienced and ignorant woman." 

203 See, e.g., FULLER & BRAUCHER, BASIC CONTRACf LAW 754 (1964). 
204 E.g., FED. R. CIV. P. 2; Mo. R. CIV. P. 42.01. 

205 E.g., Newman, The Place and Function of Pure Equity in the Structure of 
Law, 16 HASTINGS L.J. 401 (1965). 

206 See NEWMAN, EQUITY AND LAW: A COMPARATIVE STUDY 115 (1961); Puig 
Brutau, Juridical Evolution and Equity, in ESSAYS IN JURISPRUDENCE IN HONOR OF 
ROSCOE POUND 82 (1962). 
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frequent.207 Insofar as the wisdom of this trend, or at least of its 
accelerated development, is questioned, it is generally on the ground 
that too much faith in increased judicial discretion (considered a hall
mark of equity jurisprudence) as a simplified way to "justice" is 
dangerous, or at least over-sanguine.208 On the other hand, some 
doctrines developed in courts of equity are perfectly applicable to law 
actions, and their exclusion therefrom is absurd. In other words, there 
is nothing in an "equitable" doctrine as such that particularly makes 
it unfitted for importation into an action which would historically have 
been an action "at law." 

Merely that there is no a priori reason why doctrines developed 
in equity might not fit equally well in law actions, does not justify the 
jumped conclusion that all equitable doctrines fit equally well at law. 
Put more concretely for present purposes, the practice of denying 
specific performance in equity to contracts because of their "uncon
scionability," does not necessarily make any sense when applied to the 
law of Sales. It might be sensible. In fact, it isn't. 

Almost without exception, actions for specific performance were 
(and are) brought with respect to transactions involving real prop
erty.209 Article 2 of the Code governs "goods" only, and real property 
is not a species of "goods." 210 One well might argue that the subject 

:ro7 See M.M.W., Equity ia the Commercial World, 105 L.J. 627 (1955); Van 
Heeke, Changing Emphases in Specific Performance, 40 N.C.L. REV. 1 (1961); 
Note, 49 IOWA L. REV. 1290 (1964). 

:ros See CARDOZO, NATURE OF THE JUDICIAL PROCESS 136 ("benevolent despotism" 
of Judges), 141 ("the judge ... is not a knight-errant, roaming at will in pursuit 
of his own ideal of beauty or of goodness") ; EVERSHED, ASPEcrS OF ENGLISH EQUITY 
16-17 (1954); LUNDSTEDT, LAW AND JUSTICE 30-39 (1952) ; Berolzheimer, The Perils 
of Emoti01lalism, in SCIENCE OF LEGAL METHOD 166, 185 (1921); Cohen, Jerome 
Frank, in COHEN, LAW AND THE SOCIAL ORDER 357, 362 (1931) ("uncontrolled dis
cretion of judges would make modern complex life unbearable") ; Wright, Opposition 
of Law to Business Usages, 26 COLUM. L. REV. 917, 917 n.l (1926); Mann, Book 
Review, 80 L.Q. REV. 589, 590 (1964) ("the present unfortunate tendency towards a 
system of Cadi jurisprudence"). See also Cohn, Frustration of Contract in German 
Law, 28 }. COMPo LEG. & INT'L L. (3d ser.) IS, 23 (1946); Liberman, Opportunity 
and Challenge to Bring Commercial Law in Step With Present Day Needs, 62 COM. 
L.J. 221, 226 (1957), citing HEDEMANN, DIE FLUCHT IN DIE GENERALKLAUSEN [The 
Flight into the General Clauses] 1-4, 6-12, 46-52 (1933), on the temptations and 
dangers of broad discretionary standards in the hands of a burgeoning totalitarian 
state. The Hedemann book is in German only, which I can not read, so I have not 
read it. In this same connection, see the charming understatement in PRAUSNITZ, THE 
STANDARDIZATION OF COMMERCIAL CONTRAcrS IN ENGLISH AND CONTINENTAL LAW 
6-7 (1937): "In 1934 General Goering . . . said: 'The law and the will of the 
Fuehrer are one.' This maxim by itself may influence the interpretation of certain 
contracts." 

It should not be thought that the above-cited works are necessarily simple
mindedly against judicial discretion; in fact portions cited are more often than not 
caveats tacked onto the explicit recognition of the need for judicial discretion, e.g., 
CARDOZO, op. cit. supra at 124, 129, 136-58. 

209 MCCLINTOCK, THE PRINCIPLES OF EQUITY § 44 (2d ed. 1948); POMEROY, 
SPECIFIC PERFORMANCE OF CONTRAcrs § 10 (3d ed. 1926). But see Van Heeke, 
supra note 207; Campbell Soup Co. v. Wentz, 172 F.ld 80 (3d Cir. 1948). 

210 UCC §§ 2-102, 2-105. 
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matter of a transaction might reasonably have an effect upon the form 
it takes, and upon the legal rules which might develop to confine, define 
and delimit that form. Put into contract-teacher terminology, widgits 
and Blackacre are not the same, are not dealt with by parties in the 
same way and (at least arguably) ought not to be treated identically 
in law.211 In still other words, the successful struggle to unhorse Sales 
which the Code represents 212 may have resulted in its unhappy im
plantation in alien soil. 

Land transactions and chattel transactions are different because 
land and chattels are different. This is not to say that they are in all 
ways different, or that they can never reasonably be treated by the law 
as if they were not different, but only to suggest that the realty
personalty dichotomy is not arbitrary. To the extent that real dis
tinctions do exist between the two subject matters, the learning sur
rounding the equity unconscionability doctrine, a specific performance 
doctrine and a land doctrine, may be inapplicable, and if applied to 
Sales, misleading. This depends, of course, on the extent to which the 
two subject matters do differ. 

First, as a general rule a real estate transaction is likely to be 
economically significant for at least one, and often both, of the parties 
to it. It would be my guess that both at the time the equity doctrine 
was developing, and today, the largest single transaction which most 
people will enter into during their lives will be a real estate transaction 
of one sort or another. It is true that the purchase of the ubiquitous 
automobile is no trivial transaction today, but more is ordinarily in
volved in the family's home purchase. Even between professional real 
estate traders, each transaction is likely to involve more dollars than 
in most other businesses where the units of "merchandise" are smaller. 
Thus a disparity between "value" and price would more likely be 
a serious economic hardship with respect to land than elsewhere. 

Second, as a general rule land transactions are more likely to be 
one-in-a-lifetime transactions for at least one of the parties than the 
commercial transactions the Code is primarily designed to govern. This 
would tend to limit those protections against overreaching which follow 
from a businessman's desire to build a following, to establish and 
maintain as continual and continuous a relationship as possible. In 

211 This suggestion that the subject matter of a transaction determines the law 
which will grow up around it, and that such law may be absurd when applied to a 
totally different kind of transaction is, of course, hardly original. A most completely 
developed exploration of the insightful point that sales of widgitis differ from dickers 
over Dobbin is to be found in Llewellyn, The First Struggle to Unhorse Sales, 52 
HARV. L. REV. 873 (1939). 

212 That business had progressed beyond Dobbin was appreciated by some rather 
early in that progression. See Note, 27 COLUM. L. REV. 430, 435 n.20 (1927) ("dis
appearance of the horse-trade manner of doing business"). 
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other words, businessmen's accommodations, even when dealing with 
consumers, are lessened when the transaction, because of the nature of 
its subject matter, is relatively unlikely to be repeated between the 
same parties.21s 

Third, in spite of the homogenization of land in the modern 
world, and its transformation into more and more of a commodity 
(like the Code's "goods"), land is not just treated as unique in 
equity,214 it ordinarily is unique. That is, if the character of an object 
is dependent upon its surroundings, and both it and its surroundings 
are immovable, then no other object is the same, or can be. One can 
of course buy land for purposes with respect to which both its inherent 
character and its position is relatively irrelevant. I would be willing 
to guess that much Iowa corn land, as well as much Texas grazing land, 
is substantially interchangeable (or at least so it seems to one raised 
in N ew York) and it is very hard to see the distinction between various 
addresses in Levittown. But it often is the case that land is chosen for 
either its intrinsic character (e.g., soil richness) or its relational char
acter (e.g., nearness to a particular school). Because these factors are 
effectively irrevocable and irreparable (i.e., it is hard to turn sand to 
loam or move a school), transactions with respect to this type of 
commodity are transactions with respect to a semi-permanent personal 
commitment of some sort, and the legal rules that govern it would 
reasonably tend to be hedged with additional restrictions.215 

Most important, real property is likely to be the only thing that 
relatively unsophisticated people have which is worth tricking them 
out of. Farmers have farms and old ladies have old homesteads. The 
equity cases are replete with factual patterns involving the old being 
bilked,216 and farmers sweet-talked into ruinous trades.217 Courts 
would be most solicitous to impede land transfers by the poor sillies of 
the world.218 

218 Ct. Jones, Merchants, The Law Merchant, and Recent Missouri Sales Cases: 
Some Reflections, 1956 WASH. U.L.Q. 397, 411-18; Jones, Three Centuries of Com
mercial Arbitration in New York: A Brief Survey, 1956 WASH. U.L.Q. 193,218-19. 
See also FRIEDMAN, CONTRAcr LAW IN AMERICA 46-48 (1965), on the effect of non
repetitiveness on the morals of Wisconsin real estate brokers. 

214 MCCLINTOCK, op. cit. supra note 209; POMEROY, op. cit. supra note 209. 
215 This discussion does not take into account the exceedingly powerful senti

mental-mystical aspects of land, the Tara and Mother Russia complexes of Gone 
With the Wind and War and Peace, for instance. These feelings, moreover, are 
apparently not even in any obvious relation to the objective charm of the land involved. 
See ROLVAAG, GIANTS IN THE EARTH (1927) (Dakota prairie). See also FRIEDMAN, 
op. cit. supra note 213, at 35, on the transformation of land from commodity to 
"differentiated space value" in Wisconsin. 

216 See, e.g., cases cited note 185 supra. 
217 See, e.g., cases cited note 199 supra. 
218 And it is a "commodity" which often needs a judicial imprimatur of some 

sort to render it resalable, whence actions to quiet title which apply only to an "estate 
or interest in real property, whether the same be legal or equitable." Mo. ANN. STAT. 
§ 527.150 (1953). 
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It is out of these special attributes of land, making up the Gestalt 
of real property (as opposed to the "goods" of the Code), that there 
arise those repeated dramatic vignettes with which the Chancellors 
were continually faced-the abused old and unsophisticated young, the 
slicker and the farmer, the money lender and the expectant heir.211l This 
cast of characters, to a large extent determined by the nature of the 
commodity, led to the various forms of overreaching which, while not 
quite adding up to fraud or duress, formed the pictures of bargaining 
processes which the chancellors declared "unconscionable." But mark: 
all of these are pictures of individual overreachings. In other words, 
more important than the uniqueness of each piece of land (but con
nected with it) is the uniqueness of each land transaction. The 
dramatic situations which were presented and decided under the equity 
unconscionability doctrine were most particularly those kinds of over
reaching which take place, and can only take place, when there is 
individualized bargaining. The equity criteria are fitted only to 
nonmass transactions. 

And that is precisely what the Code in general and section 2-302 
in particular is not designed to cover. The unconscionability section 
of the Code is primarily focused on the merchant-ta-merchant form-pad 
deal, the merchant-ta-consumer adhesion transaction, the modern mass
sale transaction.220 To decide whether one of these mass transactions 
is to be allowed to stand, the discriminations and discussions by the 
equity courts of various gradations of quasi-fraud and quasi-duress are 
about as useful as a goiter. Section 2-302 is a child of the mass 
transaction, and the state of health of little old ladies and the shade of 
rapaciousness of their favorite nephews is not going to inform one's 
decision. Thus, all of the jolly references to the good old equity doc
trine,m if they are supposed to indicate a source for determining 
procedural unconscionability under the Code, are woefully misguided 
and misguiding. Equity dealt with the pathology of bargaining. The 
Code deals with the pathology of nonbargaining. 

Substantive Unconscionability in Equity 

If, then, the references to the equity doctrine are to be other than 
delusive, the mass of equity cases must help to define the kinds of con-

219 See notes 185-202 supra. 
2.20 CI. Latty, Sales and Title and the Proposed Code, 16 LAW & CONTEMP. 

PROD. 3, 19 n.78 (1951) ; Mentschikoff, Highlights 01 the Unilorm Commercial Code, 
27 MODERN L. REV. 167, 171 (1964); Pound, The Role 01 the Will in Law, 68 HARV. 
L. REV. 1 (1954). It is of some interest, I think, that the only thing left to a con
sumer these days which is anything like a dicker over Dobbin is a bicker over 
Blackacre. 

221 See note 167 supra. 
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tracts and contract clauses (as distinguished from the kinds of con
tracting behavior) which are unconscionable. Alas, that hope is also 
bootless. There is only one thing which equity recognized as sub
stantive unconscionability: inadequate consideration (or, to put it an
other way, "gross overall imbalance"). It is instructive, I think, that 
the Campbell Soup case,= the only link (other than mere verbal simi
larity) between section 2-302 and equity unconscionability is itself an 
extraordinarily striking case of overall imbalance. In that case the 
contract was totally one-sided.223 But the hardship to the defendant 
farmer was in no way the result of any harshness in the contract, but 
solely the result of the fact that the market value of the commodity he 
had sold for future delivery had tripled by the time delivery was due. 
The soup company reserved the power to do all sorts of nasty things to 
farmer Wentz,224 but it didn't try. The term that hurt him was the 
price term, the ony one, that is, which was presumably negotiable and 
fair when set.225 In other words, even though there was no causal 
connection between the terms of the contract and the hardship on the 
defendant, the court nevertheless refused enforcement because the con
tract itslf was too one-sided. Thus Campbell Soup is not only typical 
of the equity cases in general in that the substantive vice in the contract 
is gross overall lopsidedness, but it is, so to speak, super-typical (one 
is tempted to say archetypal) in that the one-sidedness complained of 
was even irrelevant to the harshness complained of.226 

This important fact, that all of the equity unconscionability deci
sions really depend upon a finding of inadequate overall consideration, 
has been obscured by the fact that the really live issue in this area, the 
subject of a controversy lasting centuries, was not whether inadequate 
consideration was a necessary cause of the denial of specific per
formance, but whether it was a sufficient cause.227 No one doubted 

222 Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948). 
223 See the court's description of the allegedly objectionable contract terms. 

/d. at 83. Through the courtesy of counsel for Mr. Wentz, I was given a photostat 
of the entire original contract. As one would have guessed, the court picked out the 
"worst" provisions to quote, but the rest of the contract is hardly filled with favors 
to the farmer. 

224 The one which seems most to have impressed (or depressed) Judge Goodrich 
was a provision that any time Campbell for one reason or another could not take 
carrots, the farmer could not, without its consent, sell them elsewhere. Id. at 83 n.11. 

225 See id. at 81. 
226 Of course, one could also just say that the case was silly. 
227 See 1 AMES, CASES IN EQUITY JURISDICI'ION 264 n.2 (1904); CHAFEE & 

SIMPSON, op. cit. supra note 177, at 1173-93; DE FUNIAK, op. cit. supra note 177, § 95, 
at 222-23; FRY, op. cit. supra note 177, §§ 438-59; HANBURY, MODERN EQUITY 550-51 
(8th ed. 1962); MCCLINTOCK, op. cit. supra note 177, § 71 j MAITLAND, EQUITY 
246-47 (1909) ; 3 POMEROY, EQUITY JURISPRUDENCE §§ 925-28 (5th ed. Symons 1941) ; 
POMEROY, SPECIFIC PERFORMANCE OF CONTRACI'S §§ 192-97 (3d ed. 1926); SNELL, 
PRINCIPLES OF EQUITY 551-52 (25th ed. Megarry & Baker 1960); 1 STORY, EQUITY 
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that it was a necessary cause, and in the nature of the way in which 
the question was presented-as opposition to the specific performance 
of a contract-it would be rare that the unfairness of the exchange 
would not be at least implicitly asserted. Why else would the transac
tion be opposed? More important, if the assumption of the uniqueness 
of realty were taken seriously, the very opposition to the decree would 
be a testament to the defendant's decision that the transaction was 
unfair, and that subjective belief would, in equity as to land, be con
clusive.228 Thus the only factor of substantive unconscionability which 
could be presented in an action for specific performance was that of dis
proportion of price, i.e., overall imbalance.229 The Code draftsmen, 
however, quite specifically determined, after an early impulse to the 
contrary, that section 2-302 would be applicable not only to contracts 
which were unbalanced in an overall sense, but also to those containing 
single "unconscionable" clauses. Since under this approach a separate 
substantive determination must be made on a clause-by-clause basis, 
the equity doctrine's weighing technique is generally irrelevant. 

To summarize, there are two separate social policies which are 
embodied in the equity unconscionability doctrine. The first is that 
bargaining naughtiness, once it reaches a certain level, ought to avail 
the practitioner naught. The second is directed not against bargaining 
conduct (except insofar as certain results often are strong evidence of 
certain conduct otherwise unproved) but against results, and embodies 
the doctrine (also present in laesio enormis statutes) 230 that the inflic
tion of serious hardship demands special justification. The first of 
these social policies cannot be reflected in section 2-302 in any helpful 
way unless one takes the position that everything in a form contract 
or an adhesion contract is to be stricken upon the nondrafting party's 
request, for that is the type of transaction with which the section is 
designed to deal. The second policy, that harsh results not be per
mitted irrespective of the fairness of the bargaining process or the 
unfairness of the provision at the time of the drafting, is an attractive 

JURISPRUDENCE §§ 244-49, 333 (13th ed. Bigelow 1886) ; WALSH, op. cit. supra note 
177, § 104, at 482-89; Note, 25 VA. L. REV. 834 (1939); Annot., 65 A.L.R. 7 80-97 
(1930). One may also consult the exceedingly learned opinion of Chancello; Kent 
in Seymour v. Delancey, 6 Johns. Ch. 222 (N.Y. Ct. Ch. 1822), rev'd, 3 Cowen 445 
(N.Y. Ct. Err. 1824), for a summary of the controversy up to that date. 

228 C/. MAITLAND, op. cit. supra note 227, at 238, suggesting that one may want 
particular realty even if the money offered in exchange, objectively considered, is 
adequate. 

229 In fact, so strong was this imbalance element that specific performance might 
not be granted even if the contract were fair when made, if subsequent developments 
made it oppressive in operation. See, e.g., Willard v. Tayloe, 75 U.S. (8 Wall.) 
557 (1869) (decree granted, but with conditions); McCarty v. Kyle 44 Tenn. 288 
(1867). ' 

280 See BUCKLAND, TEXTBOOK OF ROMAN LAW 486 (3d ed. Stein 1963). 
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one because of the ease of its administration; it is not at all hard to 
identify a harsh result when it has come about. The difficulty with 
adapting that doctrine to the Code provision is that substantially all of 
the important provisions in a normal sales contract are potentially ex
ceedingly harsh. Generally they are inserted to determine who will 
stand a loss, perhaps a total loss, if a particular happening happens, or 
at least to give a huge litigation advantage to one of the parties should 
the question come up. Something as innocuous as a choice-of-Iaw 
provision in a contract will operate harshly if the law chosen is un
favorable to one of the parties.231 The same harshness is even more 
clearly inherent in a warranty disclaimer; if the warranty question be
comes material and the disclaimer is upheld, the seller will win and the 
buyer will lose.232 Thus "unconscionability" cannot be equated with 
"harshness" as an abstract matter. Certain particular clauses may 
indeed be declared impermissible as a matter of policy; that is how a 
usury statute operates, and consumer protection statutes embody numer
ous interdictions of specific contractual provisions.233 But the hallmark 
of unconscionability cannot be the harshness of the result without more, 
because sales clauses are designed to be harsh. Unless one says that 
all losses should be split or spread 2U (as has been suggested in special 
contexts),235 a harsh result without more, even if the result of an ad
hesion or form-contract provision, cannot identify the impermissible.23i1 

231 See, e.g., Siegelman v. Cunard White Star Ltd., 221 F.2d 189 (2d Cir. 1955). 
232 A recent example is Williams v. Chrysler Corp., 148 W. Va. 655, 137 S.E.2d 

225 (1964). 

233 See CURRAN, TRENDS IN CONSUMER CREDIT LEGISLATION 312-22 (1965), a 
chart showing the sundry provisions barred in various states from retail installment 
sales contracts. 

234 Or at least should be if the person hurt were "poor" perhaps. With respect 
to the apparent political difficulties of the open avowal of such a position, note the 
Code's propagandists' horrified response to any suggestion that the Code represented 
"class legislation." See, e.g., Barney, The Uniform Commercial Code, 7 PORTLAND 
U.L. REV. 9, 10 (1961); Beers, The New Commercial Code, 2 Bus. LAW. 14, 17 
(1947) ; Malcolm, The Uniform Commercial Code, 39 ORE. L. REV. 318, 322-23 (1960). 
See also note 11 supra on the allied "who-really-drafted-the-Code" controversy. 

235 See, e.g., Calabresi, The Decision for Accidents: An Approach to Non/ault 
Allocation of Costs, 78 HARV. L. REV. 713 (1965). This area also seems to have its 
emotional aspects. See Calabresi, Fault, Accident and the Wonderful World 0/ Blum 
and Kalven, 75 YALE L.J. 216 (1965). 

236 This simplistic resultant-harshness test was firmly rejected by the draftsmen 
of the Code. In the present revision of the Code, no clause may be stricken unless 
it was unconscionable "at the time it was made." UCC § 2-302 (1). While most 
likely implicit from the beginning, this was explicitly stated for the first time in 1955, 
very late in the drafting history. See AMERICAN LAW INSTITUTE, SUPPLEMENT No.1 
TO THE 1952 OFFICIAL DRAFT OF TEXT AND COMMENTS OF THE UNIFORM COMMERCIAL 
CODE (1955) (containing the changes "voted by Enlarged Editorial Board [of the 
Institute] Oct. 29-31, Nov. 13-14, 1954"). The reason, the revisers said, was to "make 
it clear that • . • the court in making such a decision is not to apply hindsight but 
is rather to consider the question of unconscionability as of the date of formation 
of the contract." /d. at 8. Thus the doctrine of at least some of the equity cases, 
that subsequently occurring hardship alone might prevent a contracfs specific enforce-
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If the unconscionability of a clause at the time it was made cannot 
be determined by looking at its eventual harsh effect then the test of 
unconscionability to be applied to any individual clause of a commercial 
contract is no further clarified. When is a warranty disclaimer "un
conscionable"? Not, obviously, when it succeeds in disclaiming a war
ranty, but when it is as a matter of social policy "bad" that the warranty 
be disclaimable. When is that? One can argue about the answer, but 
at least when the question is asked in that way, one is arguably arguing 
about the right sub-questions, not about the content of an nth level 
abstraction like "unconscionability." Alas, 2-302 steers the latter 
course.231 

SECTION 2-302 (2) 

As we have seen, when the question is presented as a decision as 
to the "unconscionability" of a single contractual provision, the vacuous
ness of the standard is apparent. This led, eventually, to at least one 
attempt to modify the section to supply an internal method by which 
the definitional void might be filled. This, of course, was 2-302 (2), 
and the very limited effect of this subsection helps to clarify even more, 
r think, the fundamental drafting misconception of section 2-302. Sec
tion 2-302 (2) reads as follows: 

When it is claimed or appears to the court that the 
contract or any clause thereof may be unconscionable the 
parties shall be afforded a reasonable opportunity to present 
evidence as to its commercial setting, purpose and effect to aid 
the court in making the determination. 

Its genesis is clearer than that of just about any other element in sec
tion 2-302. It did not appear in the 1950 draft of the Code. Late in 
January 1951, the Enlarged Editorial Board for the Code met before 
the Section of Corporation, Banking and Business Law of the American 

ment, was rejected. And it was rejected even though the New York Law Revision 
Commission specifically suggested that after-the-fact harshness be covered by § 2-302. 
See ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, REPORT OF THE COMMITTEE 
ON THE UNIFORM COMMERCIAL CODE 27-28 (1962). 

237 One other difference between the equity doctrine and § 2-302 should be men
tioned here. Under the equity doctrine, the result of a refusal to enforce was, at 
least theoretically, not total failure of the plaintiff's cause, but only a remission to 
his rights "at law." Such "right" at law in fact might not exist. One empirical 
study (dealing, however, with only fifty-six cases) has suggested that as a general 
rule one who loses in equity loses for good. Frank & Endicott, Defenses in Eqllity 
and "Legal Rights," 14 LA. L. REV. 380 (1954). One suspects, however, that the 
Chancellors thought there was a real remedy at law, and that the litigants did too; 
else the actions for cancellation and the judges' agonizing over them make little sense. 
See, e.g., Day v. Newman, 2 Cox 77, 83, 30 Eng. Rep. 36, 38 (Ch. 1788). 
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Bar Association for hearings?38 On January 28, Walter D. Malcolm 
reported that the Section's Committee on the Code had just defeated 
a proposal to strike section 2-302 altogether, but only by a five-to-fIve 
vote.239 Professor Robert Braucher of Harvard then rose. 

I have an additional suggestion . . . and was directed to 
present this by the Council of the Bar Association Section. 
That would be to add a second sentence to this provision, the 
purpose of which would be to try to help a court which passes 
on the question of whether a contract or a clause is uncon
scionable. 

To understand the setting in which it is working, the 
sentence which I would propose would be the second sentence 
in 2-302: 

When it is claimed or appears to the court that 
the contract or any clause thereof may be uncon
scionable, the court rnay afford the parties an oppor
tunity to present evidence as to its comrnercial 
setting, purpose, and effect as used. 

I think that violates Mr. Luther's principle that you 
should not have procedure in this Code, but if you are going 
to give the court a charter to inquire into whether the grey 
goods trade has regulated itself properly under the Worth 
Street Rules, or whether the forrn of contract used gen
erally by the canners is unconscionable, it would be desirable 
to have sorne rerninder that there are cornplications known in 
the trade, and that what appears on its face to be unfair or 
unconscionable rnay not be in the light of conditions in the 
trade.240 

Professor Llewellyn's reaction to this suggestion was rnore than re
ceptive; it would not be unfair to call it ecstatic: 

The Drafting Staff will welcome that, will welcome such 
a subsection. It clarifies definitely the rneaning of the Section 
and addresses the court's attention to vitally irnportant 
stuff.241 

This reaction ought not to have been unanticipated. ,In his personal 
comrnents to the very first version of 2-302, Professor Llewellyn wrote: 

238 A transcript of these hearings exists in mimeographed form. Proceedings 
of the Larger Editorial Board of the American Law Institute, January 27-28, 1951 
[hereinafter cited as Proceedings], In addition, a report on this meeting was included 
at 6 Bus. LAW. 164 (1951), which included some quotations from the verbatim 
transcript. I shall give parallel citations to both sources. 

239 Proceedings at 171; 6 Bus. LAW. at 184. 
240 Proceedings at 173-74; 6 Bus. LAW. at 185. 
241 Proceedings at 174; 6 Bus. LAW. at 185. Note particularly Professor 

Llewellyn's use of the exceedingly nonpictorial "stuff." 
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The one-sided group of clauses which are fair, but are 
needed to give protection against bad law. 

Many groups of clauses in very frequent use in the Sales 
field are utterly one-sided, but are, for all that, entirely fair 
because they correct in a reasonable wayan unfortunate con
dition of the law. The most frequent of these are seller's 
clauses protecting against various types of business impos
sibility, and protecting against the obligation of delivery on 
credit to a buyer who has become a risk.242 

543 

At any rate, the,draftsmen of section 2-302(2) seem to have felt that 
it filled a need.243 It was no sooner proposed than integrated into the 
act, in almost exactly the words proposed by Professor Braucher,244 
and thereafter it was carried forward into the present draft of the Code 
without substantial change. 

Certainly the idea was sound enough. If judges were to be given 
the power to regulate the agreements within industries on an ad hoc 
basis, then, as Professor Braucher suggested, it would be useful if they 
were given the opportunity to learn, if only on an ad hoc basis, a little 
something about the industries they were regulating. Obviously what 
the sponsors of this new subsection had in mind was testimony on the 
technical business requirements of particular business complexes, per
haps on the order of a statistical defense on the basis of long-time ex
perience of, let us say, the very tough seller-oriented insecurity provi
sion provided in the Worth Street Rules mentioned by Professor 
Braucher.u5 And to this extent section 2-302(2) serves an important 
purpose: it makes possible the resuscitation of a provision which, 
though to the uninitiated might appear unreasonable, has a particular, 
reasonable job to do in a particular industry.246 

Does section 2-302 (2), however, really give any help in defining 
substantive unconscionability in any case in which the question is likely 

242 MIMEO 1941 DRAFr § l-C, comment A(6). 
243 Professor Braucher indicates that one of the needs it filled was to lessen dis

satisfaction over the result in Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 
1948), in which the unconscionability point had been decided without the help of 
much warning, briefing or evidence. Braucher, Sale of Goods in the Uniform Com
mercial Code, 26 LA. L, REV. 192, 203-04 (1966). 

244 The only change was that the last two words "as used" were replaced by 
the phrase, "to aid the court in making the determination." See AMERICAN LAW 
INSTITUTE, UNIFORM COMMERCIAL CODE, MAY MEETING REVISIONS TO PROPOSED FINAL 
DRAFr No, 2 (1951). 

245 Worth Street Rules, Standard Cotton Textile Salesnote IV(2) (1941). Com
pare DeC § 2-609. 

246 One is reminded of those cases, often brought up when the nature of "am
biguity" for parol-evidence-rule purposes is at issue, in which within a particular 
trade, white means black, and so forth. See Mitchell v, Henry, 15 Ch, D. 181 (1880) 
("white selvage" meaning dark selvage); Smith v, Wilson, 3 B. & Ad. 728 110 
Eng, Rep. 266 (K.B. 1832) ("thousand" meaning 1200 in the rabbit trade). ' 
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to arise? Let us assume that a case comes up in which a man has been 
fast-talked into signing a contract by which he will have to pay roughly 
three times the "value" of some goods.247 Now let us imagine the 
scene when the plaintiff goes on the stand to "present evidence as to 
. . . [the contract's] commercial setting, purpose and effect." 248 It 
seems to me that the scene might go something like this: 

DEFENDANT'S COUNSEL: 

MAX GREED: 

COUNSEL: 

GREED: 

COUNSEL: 
GREED: 

COUNSEL: 

GREED: 

COUNSEL: 

GREED: 

Mr. Greed, as President of plaintiff 
corporation you set that company's 
policy, don't you? 

Certainly. I own it all. 
What would you say was the pur
pose of the contract that you en
tered into with Mr. MacIver? 

To make a lot of money. 

And what was the effect? 

I made a lot of money. 
What would happen if you charged 
less? 
I'd make less money. 
Mr. Greed, doesn't your conscience 
bother you? 
Wha? 

Or instead let us consider the case of a poor, ignorant lady, with 
seven children, who signed a contract (pursuant to which she bought 
a stereo set she couldn't afford) making all goods bought from a certain 
seller, whenever bought, security for any outstanding balance owed 
the seller, such that on default he could take anything back, even things 
really already paid for.249 That hearing might sound as follows: 

BUYER'S COUNSEL: Mr. Walker-Thomas, what is the pur
pose of this so-called "add-on clause"? 

SELLER: It gives us an extra hook over the 
buyers. Sometimes you can squeeze a 
little more out by repossessing some of 
the items bought earlier and reselling 
them. It makes it easier to convince 
the buyers that if they don't pay up 
they're going to get hurt bad. 

247 C/. American Home Improvement, Inc. v. MacIver, 105 N.H. 435, 201 A.2d 
886 (1964), discussed at length in text accompanying notes 254-66 infra. 

248 UCC § 2-302(2). 
249 C/. Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 

1965), remanding 198 A.2d 914 (D.C. Mun. Ct. App. 1964), discussed at length in 
text accompanying notes 268-91 infra. 
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COUNSEL: What is the effect of this provision? 

SELLER: It's hard to tell, but we think it helps a 
little. 

COUNSEL: Helps do what? 

SELLER: Helps make more money. 

COUNSEL: What about commercial setting? Does 
everybody use this clause? 

SELLER: How would I know? What am I, some 
kind of conspiracy? I guess whoever 
can use it uses it. 

COUNSEL: What would happen if you didn't use 
such a provision in your contract? 

SELLER: I'd make less money. 

COUNSEL: What if you sold only to people who 
could afford it? 

SELLER: I'd make much less money. 

COUNSEL: Doesn't your conscience bother you? 

SELLER: Wha? 

Or finally, to round things off, how about some testimony in the 
context of the standard automobile warranty disclaimer that figured in 
the Henningsen case.250 Since we had an oligopolistic industry in
volved there let us put on the stand in Greek-chorus fashion the chief 
executive officers of the major automobile manufacturers. 

PLAINTIFF'S COUNSEL: What is the purpose of the warranty 
disclaimer in your contracts? 

DEFENDANTS: It helps to increase profits. 

COUNSEL: 

DEFENDANTS: 

COUNSEL: 

DEFENDANTS: 

COUNSEL: 

DEFENDANTS: 

COUNSEL: 

DEFENDANTS: 

Do you all have such a provision? 

But of course. 

Why? 

We all like to increase profits. 

What would happen if you were 
barred from that clause? 

We'd increase profits some other 
way. We're an oligopoly, you 
know. 

Don't your consciences bother you? 

Beg your pardon? 

260 Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). 
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The point of all this is to emphasize that the kind of technical testi
mony which the draftsmen apparently had in mind as being tendered 
pursuant to section 2-302 (2) is testimony which need never be tendered 
by anyone defending his contract. There is no clause in a contract that 
is "needed" by a party; it is certainly true that no one needs an entire 
contract to be one-sided. It is useful for a seller to be able to refuse 
to ship goods any time he gets nervous about the buyer's credit.251 It is 
useful for a party to protect himself against forms of increased difficulty 
of performance which do not rise to the level of common-law "im
possibility." 2S2 It is even more obviously useful to disclaim warranties 
or to limit one's liability to essentially nothing. But not being able to 
provide for any of these things by contract would only take from a party 
one of the "edges" his lawyer had tried to get for him in his form 
contract. The removal of the edge would presumably find its way 
into the final price to be charged, if that were feasible. 253 But how 
does a court decide if taking that particular edge is not to be permitted 
if in its "commercial setting" its "purpose and effect" is to increase a 
party's profits? Is the evidence to be focused on the last few years' 
profit picture in the industry, or of the particular party, to see if he 
has been making enough money to cut down on his competitive ad
vantages? Should there also be testimony about the particular party's 
competitive position vis-a.-vis his competitors, to see if he can stand 
a few new risks? Perhaps there should, but I do find it unlikely. What 
seems to me more likely is that section 2-302 (2), as promising as it 
reads, and as useful as it is for showing the conscionability of clauses 
that didn't look it, gives little aid to one trying to find out when a 
clause in a commercial contract is "unconscionable." Once again, this 
is because a warranty disclaimer is not "like" a remedy limitation, and 
both of them are not "like," say, a choice-of-Iaw provision. Any of 
these clauses might well be regulated, but one cannot decide any of 
the questions relevant to the form of that regulation so long as one is 
trying not to decide a question of social policy but to flesh out an 
incantation. 

251 See Worth Street Rules, Standard Cotton Textile Salesnote IV(2) (1941). 

252 C/. MIMED 1941 DRAFT § l-C, comment A(6). 

253 It is amusing, in a grim sort of way, that persons in a monopolistic or oligopo
listie position, who are therefore most likely to use contracts of adhesion, are simul
taneously in the best position to pass on to the entire market the losses and costs 
which they would supposedly bear if the adhesion contracts were forbidden them. 

It has also been noted that who does eventually bear the costs of shifted risks 
is exceedingly hard to pin down. See Calabresi, Some Thoughts on Risk Distribution 
and the Law of Torts, 70 YALE L.J. 499 (1961); Morris, Enterprise Liabilities and 
the Actuarial Process-The IlIsigni/icQllce of Foresight, 70 YALE L.J. 554 (1961); 
Note, 70 YALE L.J. 453, 455-56 (1961). 
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THE CASES "USING" 2-302 

As the history of 2-302, and the suggested guides to its operation 
have now been discussed, it is time to analyze those cases in which 2-302 
has so far been actually involved. Strictly speaking, only one reported 
case relies upon section 2-302 of the Code even as an alternative ground 
of holding.254 In American Home Improvement, Inc. v. MacIver,255 
the plaintiff was in the business of selling and insta11ing home improve
ments. It agreed with the defendant to "furnish and instal\ 14 com
bination windows and one door" and "flintcoat the side walls" on 
defendant's home, all for $1,759.00. Since the defendant was ap
parently unwilling or unable to pay cash, the plaintiff undertook to 
arrange long-term financing, and furnished defendant with an applica
tion to a finance company (apparently in some way allied or affiliated 
with the plaintiff). This application was shortly "accepted," and 
defendant was notified in writing that his payments for the improve
ments would be $42.81 per month for sixty months (a grand total of 
$2,568.60) which included "principal, interest and life and disability 
insurance." Plaintiff commenced work, but after it had completed only 
a negligible portion of the job it was asked by defendant to stop and 
it complied, thereafter suing defendant for damages for breach of 
contract.256 

On these facts, the New Hampshire court need never have reached 
any unconscionability question. There was in effect in the jurisdiction 
a "truth-in-Iending" statute 261 which applied to the transaction. The 

254 This is not strictly true, perhaps. One Referee in Bankruptcy recently held 
two secII/'ity agreements "unconscionable," purportedly relying on DCC § 2-302. 
Matter of Elkins-Dell Mfg. Co. (E.D. Pa.) ; Matter of Dorset Steel Equipment Co. 
(E.D. Pa.), both described at 39 REF. J. 115-16 (1965). On appeal, the District 
Court remanded both cases for further factual development, but declined specifically 
to hold § 2-302 applicable to nonsales agreements. In re Elkins-Dell Mfg. Co., 253 
F. Supp. 864, 873 n.4 (E.D. Pa. 1966). 

255 105 N.H. 435, 201 A.2d 886 (1964). The case has been interestingly com
mented upon. 78 HARV. L. REv. 895 (1965). The facts are presented as part of an 
agreed statement, 105 N.H. at 436-37, 201 A.2d at 886-87. 

256 The plaintiff quite properly did not claim the contract price. See DCC §§ 2-708, 
2-709. 

257 N.H. REV. STAT. ANN. § 399-B:2 (Supp. 1965) forbids the extension of credit 
unless at the time thereof the horrower is furnished 

a clear statement in writing setting forth the finance charges, expressed in 
dollars, rate of interest, or monthly rate of charge, or a combination thereof 
to be borne by such person in connection with such extension of credit a~ 
originally scheduled. 

The court concluded reasonably enough that the requirements of this statute had not 
been met by the plaintiffs, and that 

In the circumstances of the present case . . . the purpose of the dis
closure statute will be implemented by denying recovery to the plaintiff on 
its contract and granting the defendants' motion to dismiss. 

105 N.H. at 439, 201 A.2d at 888. 
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court could have relied upon that statute to strike the contract. and 
indeed did so as an alternative ground of decision. But the court most 
specifically made it a point not to rest its decision solely upon the dis
closure statute. It said: 

There is another and independent reason why the re
covery should be barred in the present case because the trans
action was unconscionable. "The courts have often avoided 
the enforcement of unconscionable provisions in long printed 
standardized contracts, in part by the process of 'interpreta
tion' against the parties using them, and in part by the method 
used by Lord Nelson at Copenhagen." 1 Corbin, Contracts, 
s. 128 (1963). Without using either of these methods 
reliance can be placed upon the Uniform Commercial Code 
(U.c.c. 2-302 (1) ) [quotation of section omitted] . . . . 

Inasmuch as the defendants have received little or nothing 
of value and under the transaction they entered into they 
were paying $1,609 for goods and services valued at far less, 
the contract should not be enforced because of its unconscion
able features. This is not a new thought or a new rule in this 
jurisdiction. See Morrill v. Bank, 90 N.H. 358, 365, 9 A.2d 
519, 525; "It has long been the law in this state that con
tracts may be declared void because unconscionable and 
oppressive . . . " 258 

All right, then. As of the time of writing, the only case which 
has relied upon section 2-302 as a basis of decision has decided that 
"unconscionable" means "too expensive." 2,9 And certainly there is no 
immutable principle displayed in fixed stars that would make that 
particular meaning of unconscionable inconceivable. I have earlier 
suggested that in fact that was the primary meaning of unconscionability 
in some of the early drafts of the Code, and that it was its only meaning 
as used by courts of equity. Certainly the idea that a strikingly dis-

258!d. at 439, 201 A.2d at 888-89. The Morrill case cited by the Court in M ac
Iver, Morrill v. Amoskeag Sav. Bank, 90 N.H. 358, 9 A.2d 519 (1939), cites for 
the proposition quoted from it (which, by the way, is dictum) five other cases, Villa 
v. Rodriguez, 79 U.S. (12 Wall.) 323 (1871); Russell v. Southard, 53 U.S. (12 
How.) 139 (1851) ; Bither v. Packard, 115 Me. 306, 98 Atl. 129 (1916); Smith v. 
Smith, 82 N.H. 399, 135 Atl. 25 (1926) ; Houghton v. Page, 2 N.H. 42 (1819). The 
contract in the last-named case was not enforced because it violated a governing 
usury statute of the locus contractus. All of the other cited cases (including M Of rill) 
were actions in equity except the Bither case, which, however, was a mortgagor
mortgagee case of which the court said "though the form or proceeding is in law, 
it is equitable in spirit and purpose." lIS Me. at 312, 98 Atl. at 932. 

2G9 The only commentary devoted to MacIver seems to agree with that reading 
of its holding. The headnote to the discussion at 78 HARv. L. REV. 895 (1965) reads 
"Uniform Commercial Code-Construction-Inadequacy of Consideration is Sufficient 
To Establish Unconscionableness of Contract." Professor Braucher agrees. See 
Braucher, supra note 243, at 205, for a similar reading. 
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proportionate exchange should be voidable has not destroyed the com
merce of the many jurisdictions which utilize a laesio enormis doctrine 
in one form or another.260 On the other hand one may certainly 
speculate on whether the legislatures which have flocked to embrace 
the Code 261 would have been willing to adopt a provision which frankly 
and openly declared that overcharges of some large but unspecified 
degree could be invalidated by courts on an ad hoc basis, at least as 
part of a commercial code. 

Let us assume, however, that a system of jurisprudence ought to 
have some way to deal with transactions in which one party is giving 
up vastly more than he is getting, and that this purpose is at least one 
of those that section 2-302 is designed to serve. 282 Even given that 
assumption, one has still to ask whether the best way to inject that 
supervisory power into the law is to subsume it under a high-level 
abstraction like "unconscionability." After all, a laesio enormis type 
of statute is not very hard to draft, as either a flat-percentage or a 
"grossly-tao-much" provision. The decision in the MacIver case ex
poses the weaknesses of abstraction so deliciously that it justifies 
esurient consideration. Let me quote the court's total discussion of 
why the contract was unconscionable. 

In examining the exhibits and agreed facts in this case 
we find that to settle the principal debt of $1,759 the de
fendants signed instruments obligating them to pay $42.81 
for 60 months, making a total payment of $2,568.60, or an 
increase of $809.60 over the contract price. In reliance upon 
the total payment the defendants were to make, the plaintiffs 
pay a sales commission of $800. Counsel suggests that the 
goods and services to be furnished the defendants thus had 
a value of $959, for which they would pay an additional 
$1,609.60 computed as follows: 

"Value of goods and services 
Commission 
Interest and carrying charges 

Total payment 

$ 959.00 
800.00 
809.60 1,609.60 

$2,568.60" 2M 

280 E.g., CODE CIVIL art. 1134 (Fr. 58th ed. 1959) (1)1.2 of value); CIVIL CODE 
§ 138 (Ger. 10th ed. Palandt 1952) ("strikingly disproportionate"), LA. CIV. CODE 
ANN. art. 1861 (2) (West 1952) (Yo of value). Moreover, according to an exceedingly 
interesting recent book, the Barotse of Northern Rhodesia also know fair-price and 
laesio enormis doctrines. See GLUCKMAN, THE IDEAS IN BAROTSE JURISPRUDENCE 
192-93 (1965). So much for you, Tom Hobbes. 

261 Forty-nine as of December, 1966. See 3 BENDER'S UNIFORM COMMERCIAL 
CODE SERVICE vi (Duesenberg & King eds.) (1966). 

282 It is, in fact, hypothesized in another section of the Code as one of the purposes 
of the whole law of warranty. See uee § 2-313, comment 4. 

288 105 N.H. at 438-39, 201 A.2d at 888. 
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This is breathtaking economics. Note first of all the court's assumption 
that the seller's cost of distribution (his presumably-fast-talking sales
man's commission) is no part of the "value" of the goods to the pur
chaser, so that it must be totally eliminated from any evaluation of the 
fairness of the exchange. On this reasoning, the salary of sales staff 
is not a factor fairly to be considered when deciding the fairness of a 
retail price. (This is not to say that a grotesquely uneconomic form 
of distribution enriches one who purchases from the distributor; it does, 
however, suggest that life is not so easy that the commission may 
simply be "drilled out" of the "value" in evaluating the fairness of 
the exchange.) 

Then we come to the treatment of the "interest and carrying 
charges" by the court. Here it seems that it is enough for the judge 
that the amount certainly looks like a great deal. He makes absolutely 
no attempt to work out what the true effective yearly rate of interest 
is for this five-year payout. Actually it works out to a bit over 18% 
per annum.264 This may seem high, but it is not out of line with the 
rates permitted under statutes which regulate installment purchases and 
loans, not to mention rates charged where not regulated.265 The im
portant matter, however, is not whether this rate is "fair" or not; it is 
that the court in this case went on nothing but guesswork to reach its 
decision, examined none of the relevant considerations and was en
couraged by 2-302 to behave in just that way.266 Had the section been 
in less abstract terms, perhaps an examination of the relevant factors 
would have taken place. It does seem that a judge who is forced to 

264 The formula for finding the annual simple interest rate for any time period 
or amount when based on a monthly repayment schedule may be expressed: 

24C 
----=R 
L (N + 1) 

where C is the cost of the loan, L is the amount of the loan, N is the number of 
payments to be made and R is the annual simple interest rate. See Willging, Install
ment Credit: A Social Prospective, 15 CATHOLIC U.L. REV. 45, 66 (1966) for a more 
generalized form of this equation. In the MacIver case the calculation is: 

24 X 810 
---=18.1% 
1759 X 61 

and this assumes that the "life and disability insurance" included is part of the 
"interest" charge. (If one gives no "value" to the salesman's commission, then the 
calculation yields a bit over 33%.) 

265 See CURRAN, TRENDS IN CONSUMER CREDIT LEGISLATION 69 n.558, 270-77 
(1965), for the regulated rates. The first tentative draft of a Uniform Consumer 
Credit Code calls for a maximum rate of 18%. N.Y. Times, Aug. 5, 1966, p. 39, 
cols. 1 & 2. The New Hampshire statute, N.H. REV. STAT. ANN. §§ J99-B :2-8 
(Supp. 1965), has no maximum charge provided. In states without rate regulation 
it is believed that the actual rates charged may range between 12% and 275%. See 
Fand, Competition and Regulation ilJ the Consumer Credit Markets, 20 PERSONAL 
FINANCE L.Q. REP. 18, 23 (1965). 

266 In fairness, it should be pointed out that the plaintiff-appellee filed no brief 
at all on appeal to the New Hampshire Supreme Court. See 105 N.H. at 437, 201 
A.2d at 887. 
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recognize by the form of the statute upon which he is relying that he 
is supposed to evaluate the actual economic exchange is likely to feel 
called upon to see what that exchange in fact is, and how it accords with 
contemporary practices. When the key evaluative word, however, is a 
description of the judge's own state of mind rather than of the situation 
which might be justified in producing such a state, the likelihood that 
the court will even examine the relevant questions is severely lessened.261 

As noted earlier, the Maclver case is the only one reported which 
has relied upon 2-302 as a basis of decision. One very recent case, 
however, which has attracted substantial attention from the com
mentators, clearly would have been decided on the basis of 2-302 had 
the statute been in effect at the time of the relevant transaction, and 
in fact was decided as if the section were the law of the jurisdiction. 
In that case, Williams v. Walker-Thomas Furniture CO.,2GB the appel
lant, a Mrs. Williams, "a person of limited education separated from 
her husband," 269 had, during the period 1957-1962, purchased "a 
number of household items" 210 from appellee furniture company on 
printed-form installment sale contracts (in the transparent guise of 
leases) . One sentence in this printed contract, part of "a long para
graph in extremely fine print" 2T1 had the net effect of keeping 

a balance due on every item purchased until the balance due 
on all items, whenever purchased, was liquidated. As a result, 
the debt incurred at the time of purchase of each item was 
secured by the right to repossess all the items previously pur
chased by the same purchaser . . . . 272 

When Mrs. Williams' outstanding balance was only $164, she bought 
a $515 stereo phonograph set.213 At the time of this purchase, the 

267 The court's sole reference, by the way, to the procedural unconscionability 
problems is the following quote from Corbin: 

"The courts have often avoided the enforcement of unconscionable provisions 
in long printed standardized contracts, in part by the process of 'interpreta
tion' against the parties using them, and in part by the method used by Lord 
Nelson at Copenhagen." 105 N.H. at 439, 201 A.2d at 888. 
268 350 F.2d 445 (D.C. Cir. 1965), remanding 198 A.2d 914 (D.C. Mun. Ct. App. 

1964). The case has occasioned extensive commentary. See, e.g., Schneider, Un
conscionable Contract Unenforceable, 20 PERSONAL FINANCE L.Q. REP. 32 (1965); 
15 CATHOLIC U.L. REV. 269 (1966) ; 54 GEO. LJ. 703 (1966) ; 79 HARV. L. REV. 1299 
(1966); 12 How. L.J. 164 (1966) ; 44 TEXAS L. REV. 803 (1966). 

2611 198 A.2d at 915. 
2711 This abstract classification is that of the Court of Appeals. 350 F.2d at 447. 

The lower court opinion is, interestingly enough, not as reticent, spelling out the 
items as "sheets, curtains, rugs, chairs, a chest of drawers, beds, mattresses, a washing 
machine." 198 A.2d at 915. 

The Williams case had a companion case involving a Mr. Thorne and Walker
Thomas, which was also remanded. Mr. Thorne had purchased instead of a stereo 
set, "an item described as a Daveno, three tables, and two lamps." 350 F.2d at 447. 
Mr. Thorne's marital status and number of children are not described. 

271 198 A.2d at 915. 
:272 350 F.2d at 447. 
273 350 F.2d at 447 & n.1. 
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furniture company was perfectly aware (since the information was 
endorsed on the back of the installment contract) that Mrs. Williams' 
sole income 274 was a government payment (apparently some species 
of relief) of $218 per month. The Circuit Court opinion also indicated 
that the store knew that Mrs. Williams was supposed to support herself 
and her seven children on that amount (though that seems not to have 
been endorsed on the back of the contract).275 At any rate, the stereo 
set was apparently just too great a burden for the $218 per month to 
bear. Mrs. Williams defaulted, the store replevied every item it could 
lay its hands on and won in the trial court and the intermediate appeals 
court. On appeal to the United States Court of Appeals for the District 
of Columbia Circuit, the case was remanded to make findings on the 
issue of unconscionability.276 

For those of us who have an instinctive and infallible sense of 
justice (and which of us does not), any other result in this case is 
unimaginable. But there are grounds for quibbling about the court's 
(and the Code's) methodology. Judge Wright found unconscionability 
easy to describe: 

Unconscionability has generally been recognized to in
clude an absence of meaningful choice on the part of one of 
the parties together with contract terms which are unreason
ably favorable to the other party .... [In the footnote which 
supports this statement, citation is to Henningsen v. Bloom
field Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960), and 
Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948) 
only.] In many cases the meaningfulness of the choice is 
negated by a gross inequality of bargaining power.277 

That is, there is immediate recognition that unconscionability has to 
have two foci, the negotiation which led to the contract and that 
contract's terms. As for the procedural aspect, while there is no find
ing that this was the only credit furniture store open to Mrs. Williams, 
or that even if it were not, they all had substantially the same contract 
(which was the situation in the Henningsen case 278 so heavily relied 

274 Actually, there is no finding that Mrs. Williams had no other source of income, 
but one assumes that if she had, one of the courts, most likely the Municipal Court 
of Appeals, would have mentioned it. 

276 See 350 Fold at 448. Presumably after fourteen contracts over a five-year 
period, see 12 How. LJ. 164, 168-69 (1966), Mrs. Williams' home status was the 
subject of common banter among the Walker-Thomas folks. 

278 350 F.Zd at 450. 
277 ld. at 449. Compare § 2-302, comment 1: "The principle [of the section] 

is ... not [one] of disturbance of allocation of risks because of superior bargaining 
power." 

278 Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). 
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upon by the court), one may assume that the form Mrs. Williams 
signed was essentially the only kind of form open to her. A person's 
"relevant market" may fairly be the one he can reasonably be expected 
to know about or dare to use. In other words, the local stores may 
be a local person's relevant market because of his ignorance, and if 
they are all as one on something, as to him they are a monopoly. And 
besides, in this case the court made an almost-finding of contracting 
procedures which went beyond the mere use of a form or even of a 
contract of adhesion, which reached, in fact, at least some level of 
quasi-fraud. Judge Wright asks: 

Did each party to the contract, considering his obvious educa
tion or lack of it, have a reasonable opportunity to understand 
the terms of the contract, or were the important terms hidden 
in a maze of fine print and minimized by deceptive sales 
practices? 279 

There was apparently no problem with the answer, for after glvtng 
lip service to the "usual rule" 280 that one who signs an agreement is 
bound to all of its terms, he said: 

But when a party of little bargaining power, and hence little 
real choice, signs a commercially unreasonable contract with 
little or no knowledge of its terms . . . . the usual rule . . . 
should be abandoned . . . .281 

It is hard to fault the court's argument on the procedural unconscion
ability aspects of this case. While it might sometimes be difficult to 
decide whether a species or level of bargaining ought to protect a 
contract from section 2-302, it is not difficult here. If the unconscion
ability section is to be applicable to any contract, it must be to one 
"bargained" as this one was. 

But there is no need to labor this point. Finding that the bar
gaining procedure involved will not insulate the contract from judicial 
scrutiny under section 2-302 is only the first and less difficult step in 
the process of using that section. Once one decides that the contract 
is vulnerable to judicial meddling, there still remains to be decided 
whether the provision or contract is "unconscionable." For that deter
mination Judge Wright also articulated a test: 

In determining reasonableness or fairness, the primary 
concern must be with the terms of the contract considered 

279 350 F.2d at 449. 
280 See RESTATEMENT, CONTRAcrS § 70 (I932). 
281 350 F.2d at 449. Compare § 2-302, comment 1: "The principle [of the section) 

is ... not [one) of disturbance of allocation of risks because of superior bargaining 
power." 
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in light of the circumstances existing when the contract was 
made. The test is not simple, nor can it be mechanically 
applied. The terms are to be considered "in the light of the 
general commercial background and the commercial needs of 
the particular trade or case" [citing "Comment, Uniform 
Commercial Code sec. 2-307," but obviously meaning 2-302]. 
Corbin suggests the test as being whether the terms are "so 
extreme as to appear unconscionable according to the mores 
and business practices of the time and place." . . . We 
think this formulation correctly states the test to be applied 
in those cases where no meaningful choice was exercised upon 
entering the contract.282 

How does that test apply to the Williams facts? What is it about 
Mrs. Williams' contract which is "unconscionable"? Surprisingly, the 
answer is not clear, even about what in the contract is bad. It seems, 
however, that there are two possibilities. First, it may be that the 
provision by which each item purchased became security for all items 
purchased was the objectionable feature of the contract. Or it might 
be that the furniture company sold this expensive stereo set to this 
particular party which forms the unconscionability of the contract. If 
the vice is the add-on clause, then one encounters the now-familiar 
problem: such a clause is hardly such a moral outrage as by itself 
meets Judge Wright's standard of being "so extreme as to appear un
conscionable according to the mores and business practices of the time 
and place." The lower court in the Williams case called attention,283 
for instance, to a Maryland statute regulating retail installment sales 284 
under which Mrs. Williams might have been relieved, noting with 
regret that the statute was not in effect in the District. What was not 
pointed out by the lower court (and certainly not by the upper court) 
was that the State of Maryland had found nothing illegal per se about 
add-on provisions, in fact specifically permitting them and setting out 
to regulate them in some detai1.285 Of the thirty-seven jurisdictions 
which have statutes regulating retail installment sales, only one has a 
provision making add-on clauses impermissible.28i1 In such circum
stances it does seem a bit much to find "so extreme as to appear un
conscionable according to the mores and business practices of the time 

282 350 F.Zrl at 450. 
288 198 A.2d at 916. 
284 MD. ANN. CODE art. 83, §§ 128-53 (1965). 
285 MD. ANN. CODS art. 83, § 137 (1965). 

288 As of 1965. See CURRAN, TRENDS IN CONSUMER CREDIT LEGISLATION 312-22 
(1965). A bill proposed for the District of Columbia would apparently at least 
regulate the use of the add-on provisions. See 12 How. L.J. 164, 172 (1966). 

194 



1967] UNCONSCIONABILITY 555 

and place" 287 an add-on clause in the District of Columbia which is 
used and statutorily permitted almost everyplace else, including con
tiguous Maryland. One's gorge can hardly be expected to rise with 
such nice geographic selectivity. 

If one is not convinced that the unconscionability inheres in the 
add-on provision, it may be argued that it inheres in the contract as 
a whole, in the act of having sold this expensive item to a poor person 
knowing of her poverty. This is quite clearly the primary significance 
of the case to some of the commentators.288 That is the kind of action 
which the Maryland statute does not deal with, nor do any of the 
statutes like it: the unconscionability of aiding or encouraging a person 
to live beyond his means (without much hope of eventual success). 
Well, why not make that "unconscionable" for purposes of section 
2-302 ? After all, in this case Walker-Thomas did know for a fact 
that Mrs. Williams was on relief; they knew her income and needs 
with great particularity: $218 per month and seven children. This 
case does not present any of the sticky close questions of how much 
of what a seller would have to know (or inquire about) before being 
deemed to know that the buyer shouldn't buy.289 Moreover, what Mrs. 
Williams bought this time was a stereo record player. No one could 
argue that such an article is a "necessity" to a relief client, and thus 
the dissenting judge's suggestion that "what is a luxury to some may 
seem an outright necessity to others" 200 hardly applies in this case. 
Who can doubt but that this purchase was a frill? 291 So in this case 
all we would have is a holding that one cannot enforce a contract 
pursuant to which one has sold luxuries to a poor person (or at least 
one on relief) with knowledge or reason to know that he will not be 
able to pay for them. This is just another class distinction, and dis
tinctions among persons on the bases of the "class" to which they 
belong, that is, on the basis of some common supra-personal charac-

287 350 Fold at 450. 

288 For instance, the subheading of Schneider, Unconscionable Contract Unen
forceable, 20 PERSONAL FINANCE L.Q. REP. 32 (1965), is "Sale of Stereo to Woman on 
Relief." See also 44 TEXAS L. REV. 803 (1966) : "a court may refuse on the ground of 
unconscionability to enforce a contract where there is an overextension of credit." The 
great interest shown in the opinion as to Mrs. Williams' financial status and the 
prominence given her relief status seems to express a similar feeling about the case's 
real significance. 

289 For simplicity's sake we will leave Mr. Thorne out of this. See note 270 supra. 
29() 350 F.2d at 450. 

291 Bllt see LEWIS, FIVE FAMILIES 134-36 (1959), for the story of a Mexican 
slum dweller who bought a "combination radio, record player, and television set" 
on time, intending to rent its use to his neighbors until it was paid for and then 
(having left it carefully car toned and protected) resell it as new. One is not told 
how the plan finally worked out. 
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teristics, is exceedingly common in the law 292 (not to mention life). 
Such a process immensely simplifies decision by limiting the required 
inquiry to the person's membership in the class. Once that determina
tion is made, a certain legal result will flow. The classic instance is the 
majority-minority dichotomy. Persons under twenty-one cannot, as a 
general rule, make self-binding contracts. This may be considered a 
shorthand form of a syllogism which would go something like (a) per
sons lacking sufficient probity ought not to be allowed to bind them
selves; (b) all persons under twenty-one lack sufficient probity; (c) 
persons under twenty-one cannot bind themselves. This illustrates 
some of the strengths and weakneses of the class system. The rule is 
easy to administer because a party's age is much easier to determine 
than his probity. The difficulty is that the easier the classification the 
less likely it is to be accurate, because classes are, in fact, hardly ever 
wholly homogeneous. In our case, for instance, the "minor premise" 
is false; not all persons under twenty-one lack sufficient probity to 
bind themselves.298 

When faced with the difficulties inherent in deciding the bargain
ing fairness of any given transaction, the equity courts, in working out 
their unconscionability doctrine, similarly leaned heavily on relatively 
gross classifications. In effect, they seem continually to have taken a 
kind of sub rosa judicial notice of the amount of power of certain classes 
of people to take care of themselves, often without too much inquiry 
into the actual individual bargaining situation. And it is arguable that 
sometimes they were wrong; not all old ladies or farmers are without 
defenses.294 Put briefly, the typical has a tendency to become stereo
typical, with what may be unpleasant results even for the beneficiaries 
of the judicial benevolence. One can see it enshrined in the old English 
equity courts' jolly treatment of English seamen as members of a happy, 
fun-loving race (with, one supposes, a fine sense of rhythm), but cer
tainly not to be trusted to take care of themselves.295 What effect, if 
any, this had upon the sailors is hidden behind the judicial chuckles 

292 The usefulness of these group classifications has not gone unnoticed by the 
draftsmen of the Code, whose innovations, after all, include the merchant-non-merchant 
dichotomy, §Z-I04(l). See also Llewellyn, Through Title To Contract and a Bit 
Beyond, 15 N.Y.U.L. REV. 159, 160 n.Z (1938): "My own attack would be to . . . 
split 'retailer' still further into petty, and large (department store; chain store)." 

293 For some recent speculations on infants' contracts in the modern world, see 
Note,41 IND. L.J. 140 (1965). 

294 For instance, consider farmer Wentz in Campbell Soup Co. v. Wentz, 172 
F.Zd 80 (3d Cir. 1948). 

295 See How v. Weldon, Z Ves. Sr. 516, 518, 28 Eng. Rep. 3S0, 331 (Ch. 1754) 
("a race of men, loose and unthinking") ; 3 POMEROY, EQUITY JURISPRUDENCE § 9SZ 
(5th ed. Symons 1941); 1 StOREY, EQUITY JURISPRUDENCE § 332 (13th ed. Bigelow 
1886). 
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as they protected their loyal sailor boys, but one cannot help wonder
ing how many sailors managed to get credit at any reasonable price. 
In other words, the benevolent have a tendency to colonize, whether 
geographically or legally.2Il6 

Far more economically significant and widespread as an example 
of the Chancellors' temptation toward stereotypical jurisprudence is 
found in the expectant-heir cases. The most important thing about 
expectant-heir cases is that there are expectant-heir cases, classifiable 
separately as such in treatises.297 The Chancellors did not find un
fairness in the price and refuse to enforce because they had no con
ception of how an expectancy had to be discounted for risk; that kind 
of sophistication came early.2'98 They just set out to protect heirs from 
the full effect of their tendency to live beyond their governors' life 
expectancies. This was easy to do; it was rare that a judge had to 
enter into too long a discussion of the actual facts, or to face the real 
basis of his easy decision in the battle between his (there but for the 
grace of God) grandson and the most-likely-Jewish moneylender. 
After all, he had the rubric "unconscionable" with which to explain (to 
himself and to the public) that decision. 

Thus, when one asks why a court (like the District of Columbia 
Court in the Williams case) ought not be allowed to subsume its social 
decisions under a high-level abstraction like "unconscionability," one 
may point to the equity cases so many other commentators have pointed 
to, but for a different reason. One may suggest that first (and less 
important) it tends to make the true bases of decisions more hidden to 
those trying to use them as the basis of future planning. But more 
important, it tends to permit a court to be nondisclosive about the basis 
of its decision even to itself; the class determination is so easy and so 

296 See F. Cohen, Indian Wardship; The Twilight of a Myth, in THE LEGAL 
CONSCIENCE 328 (L. Cohen ed. 1960); ct. Williams v. Walker-Thomas Furniture 
Co .• 350 F.2d 445 (D.C. Cir. 1965). 

297 See FONBLANQUE, A TREATISE OF EQUITY 119-22 (4th Am. ed. 1835); 
3 POMEROY, EQUITY JURISPRUDENCE §§ 953-54 (5th ed. Symons 1941); POMEROY. 
SPECIFIC PERFORMANCE OF CONTRACTS § 191 (3d ed. 1926); 1 STORY. EQUITY JURIS
PRUDENCE §§ 333-34 (13th ed. Bigelow 1886). In 1804 Lord Eldon could distinguish 
the "cases of reversions and interests of that sort" as a separate class of cases, Coles 
v. Trecothick. 9 Yes. Jr. 234, 246, 32 Eng. Rep. 592, 597 (Ch. 1804), and modern 
English treatises continue to note them separately. See HORSFIELD. EQUITY IN A 
NUTSHELL 181 (1960); SNELL, PRINCIPLES OF EQUITY S02-03 (25th ed. Megarry & 
Baker 1960). In fact, cases are still coming uP. e.g., Levin v. Roth. [1950] 1 All 
E.R. 698 (C.A.), and the old expectant-heir learning is still discussed. 24 AUSTL. 
L.r 158 (1950) : 

Though of somewhat rare occurrence before the Courts, the application 
of the equitable doctrine relating to unconscionable bargains with expectant 
heirs should not be forgotten. 
298 The leading case of Earl of Chesterfield v. Janssen, 2 Yes. Sr. 125, 28 Eng. 

Rep. 82 (Ch. 1750), for instance, contains a sophisticated judicial discussion of the 
economic problems involved. 
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tempting (and often so heart-warming). More particularly with re
spect to the Williams case concept that the poor should be discouraged 
from frill-buying, no legislature in America could be persuaded openly 
to pass such a statute, nor should any be permitted to do so sneakily. 
If the selling of frills to the poor is to be discouraged, if the traditional 
middle-class virtues of thrift and child care are to be fostered in the 
deserving poor by a commercial statute, if one wants to protect a class, 
improvident by definition, from the depredations of another class, it is 
at least arguable that one should just up and do so-but c1early.299 
This is not to suggest, for a moment, anything as stupid as that some 
"freedom-of-contract" concept ought to prevent, for instance, the statu
tory interdiction of an eleven-hour day. It is only to say that when you 
forbid a contractual practice, you ought to have the political nerve 
to do so with some understanding (and some disclosure) of what 
you are doing.3°O 

CONCLUSION 

I have attempted to describe in some detail the pathology, develop
mental, morphological and functional, of section 2-302 of the Code and 
its official and unofficial commentaries. The gist of the tale is simple: 
it is hard to give up an emotionally satisfying incantation, and the way 
to keep the glow without the trouble of the meaning is continually to 
increase the abstraction level of the drafting and explaining language. 
If for one reason or another (in this case the desire to forward the 
passage of the whole Code) the academic community is generally 
friendly to the drafting effort, a single provision in a massive Code 
may get by even if it has, really, no reality referent, and all of its ex
planatory material ranges between the irrelevant and the misleading. 
That this happened with respect to 2-302 the few cases using it are 
beginning to show more and more clearly. The world is not going to 
come to an end. The courts will most likely adjust, encrusting the 
irritating aspects of the section with a smoothing nacre of more or less 
reasonable applications, or the legislatures may act if things get out of 

299 See 12 How. L.]. 164, 170-72 (1966), for a brief contemplation of such overt 
class legislation which is notably lacking in enthusiasm. At least one observer of 
the consumer finance scene, however, seems willing to bar the poor from credit. 
See CAPLOVITZ, THE POOR PAY MORE 191 (1963) ("establish by law minimal credit 
requirements") . 

300 In Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960), 
continually cited in the Williams case (see 350 F.2d at 448 n.2, 449 nn.6 & 7, 450 n.12), 
it is most significant that the court did not have § 2-302 to work with. It was forced 
therefore, to face the relevant policy questions, which it did in a many-paged opinion: 
In other words, in Henningsen the New Jersey court was forced to talk about the 
basis for its decision; in Williams and Macl<t'er the courts were most particularly 
enabled not to. 
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hand. Commerce in any event is not going to grind to a halt because 
of the weaknesses in 2-302. But the lesson of its drafting ought never
theless to be learned: it is easy to say nothing with words. Even if 
those words make one feel all warm inside, the result of sedulously 
preventing thought about them is likely to lead to more trouble than 
the draftsmen's cozy glow is worth, as a matter not only of statutory 
elegance but of effect in the world being regulated. Subsuming prob
lems is not as good as solving them, and may in fact retard solutions 
instead. Or, once more to quote Karl Llewellyn (to whom, after aU, 
the last word justly belongs), "Covert tools are never reliable tools." 301 

801 LLEWELLYN, THE COMMON LAW TRADITION 36S (1960), quoting llewellyn, 
Book Review, S2 HARV. L. REv. 700, 703 (1939). 
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EMPLOYMENT AT WILL VS. INDIVIDUAL FUEEDOM: 
ON LIMITING THE ABUSIVE EXERCISE 

OF EMPLOYER POWER 
LAWIlENCE E. BLADES· 

It is a widely accepted proposItIon that large corporations now pose a 
threat to individual freedom comparable to that which would he posed if 
governmental power were unchecked. 1 The proposition need not, however, be 
limited to the mammoth business corporation, for the freedom of the indi
vidual is threatened whenever he becomes dependent upon a private entity 
possessing greater power than himself.2 Foremost among the relationships of 
which this generality is true is that of employer and employee.:' 

The threat to individual freedom pused hy employer puwer has special 
significance because 

'vVe have become a nation of employees. 'vVe are dependent upon 
others fur our means of livelihood, and most of OUT people have be
come completely dependent upon wages. If they lose their johs they 
lose every resource, except for the reljef supplied by the various 
forms of socjal security. Such dependence of the mass of the people 
upon others for all of their income is something new in the world. 
For our generati01" tlie substance of life is in aHother man's hands.4 

It is well known that the lahor union lIIovement was a response to the 

* Associate Professor of Law, The University of Kansas. A. B., Dartmouth, 1957; 
].0., Michigan, 1960. 

1. [N] ot only do 500 corporations control two-thirds of the non-farm economy 
hut within each of that 500 a still smaller group has the ultimate decision-making 
power. This is. 1 think. the highest concentration of economic puwer in recorded 
history. 

A. BERLE, ECONOMIC POWER AND TilE FREE SOCIETY 14 (Fund for the I{cpublic. 1957). 
The gross revenues of each of [General Motors. Standard Oil uf New Jersey and 
Ford Motor Company] far exceed thuse of any single state. The revenues of 
General Motors in 1963 were fifty times those of Nevada. eight tillles those of 
New York and slightly less than one-fifth those of the Federal Government. 

J. K. GALBRAITH. THE NEW INDUSTRIAL STAn: 76 (1967). 
Kaysen, TIll! Corporaliorl: How M"ct. Powerf IVhat ScoPe!, in TilE CORPORATION 

IN MODERN SOCIETY 85 (E. Mason ed. 1960) describes the "proposition that a group 01 
giant business corporations, few in number but awesome in aggregate size, embodif>s a 
significallt ami troublesome concentration of pow('r" as a "cliche," h11t is care£ul to point 
ont that the familiarity of the proposition "is no argUlI1C"1I1 ;lgaills( its Ir1lth." Sec, (.,f/ .. 
Berle. COII.,'ill/li"'lII/ L;m;lal;OIls OIl Co,-porale ,'lcti7'ily-I'r,,'rr/;oll of /'ersollal Righls 
/rolll /m'asio/l Tlrrough ncorlOmie "m('rr. 100 U. I'A. L. REV. 9JJ (1952); Latham. Tht 
COllllllOllweall1I of lire CorparaliOlI, 55 Nw. U. L. REV. 25 (1960). 

2. It has been pointed out that the problem of group power involves not only large 
corporations, but labor unions, charitahle foundations. and other urganized private groul's 
as well. Friedmann. Corporale Pm('cr, Got'crnmmt ')y Privale (;YOl/pS, alld lite Law, 57 
COLUM. L. REV. 155 (1957). 

3. Government employment. and the considerations peculiar to the public employee, 
are beyond the scope of this discussion. See generally Emerson & Helfeld. Loyalty Amollg 
Gm'ernment EIIIp/oyres. 58 YALE L.J. 1 (1948); Dotson, TIre Emcrgillg Doctrine of 
"r;1·i/ege in Pllblic Employment 15 Pun. Au. REV. 77 (1955) ; Note. U;smissal 0/ Federnl 
Employees-The Emergillg J"d;ci,,1 Role, 66 COLUM. L. REv. 719 (1966) ; Ridgeway. Tlrt 
SIIOOpS, Prh,a!e Lives alld PI/!J/;c Sen';ce, TIlE NEW REPUBLIC. Dec. 19. 1964. p. 13. 

4. F. TANNENBAUM. A PHlLO,OPIIV OF LABOR 9 (1951) (emphasis in original). 
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imhalance in the relationship of the individual employee to his employer. 
Labor unionism, however, has only partially filled the need to lessen employer
employ('(' inequality. In the many employment relationships not cover('d hy 

collecti",' hargaining agrecnU'nts, milch the 5:lIne imhalance ",hidl prodllced 
unionism still exists, And despite the aggravation of this imhalance by the 
ever-incrcasing concentration of economic power in the hands of fewer em
ployers,S the law has done little, outside the limited and shrinking realm of 
labor unions,7 to protect the economically dependent employee from employcr 
power. 

1. TilE ABSOLUTE RIGHT OF DISCHARGE-THE PRIME SOURCE 

OF TilE EMPLOYER'S POWER OVER HIS EMPLOYEE 

Obyiously, if every employee could go from job to job with complete ease, 
there would be little need to provide other means of escape from the improper 
exertion of employer pressure. In reality, however, .. [b jecause of his com
parative immobility, the individual worker has long been highly vulnerable to 
private economic power,"8 This immobility is being enhanced by the narrow
ing of the range of alternative employment as advances in modern technology 
require more and more specialization,9 Thus the prospect is that concern over 
job security will increase, ami that employees therefore will become even more 
easily oppressed by their employers. 

Despite this irreversible trend, the law has adhered to the age-old rule 
that all employers "may dismiss their employees at will. , . for good cause, for 
no cause, or C1'CII for calise 111orallJ' 'it'rOll!}, without being thereby guilty of 
legal wrong,"]" This traditional rule, which forces the non-union employee 
to rely on the whim of his employer for preservation of his livelihood, is what 
most tends to make him a docile follower of his employer's C\'ery wish. Therl' 
are, to ue SlIre, less drastic threats thall that of discharge by which an em
ployer might bend the will of his employee to his own. 1\11 employee who 

5. See American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. IH4, 
209 (1921) (Taft, c.].) : 

A single employee was helpless in dealing with an employer. He was dependent 
ordinarily on his daily wage for the maintenance of himself and family. If the 
employrr rrfnsed to flay him III(' ",al:"S Ihat h" th,,"~ht fair, he was n('v"rtlwkss 
mmhlr 10 "-ave Ihe empluy ami tn rt'~ist arhitrary awl ullfair tn'a1nl('IIt. Union 
was l'S:-;(,lIlial to give lahor-crs oppor-tullily to dl'al on equality with thel.- employer. 
6. The certainty that the United States will have one hundred million more people 

thirty years from now guarantees that there will be more, not less, organi7.ed economic 
power in the futnre. 
Berle, Leg,,1 !'r"blcIIIs of ECOI/(Jl/I;C rOil'fr, 60 COI.IIM. L. REV. 4. 11 (1')<>11 1. 

7, See text accompanying notes 30-37 illira. 
8. ]. K. GALBRAITH, AMERICAN CAPITALISM 114 (2d ed. (956). 
9. For an extreme example see B. F. Goodrich v. Wohlgemuth, 137 U.S.P.Q. 804 

(Ohio ApI'. (963). Having learned \'aluablc tra(le secrets while employed as a space suit 
expert by the plaintiff company, the cmployee was enjoined from going to work for one 
of the few other companies in the space suit fielel. 

10. Payne v, Western & A. RR, 81 Tenn. 507, 519-20 (1884), m'e,'mld Oil nt/,er 
gr01lnds, Hutton v. Watters, 132 -Tenn. 527, 179 S.W. 134 (1915) (emphasis added). Sec 
Glso 1 C. LABArr, MASTER AND SERVANT § 183 (2d ed. 1904). 
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balks at an employer's demand might, for instance, have his compensation 

reduced, be given unfavorable work assignments. be subjected to the incon

venience of frequent transfers, or he foreclosed from any hope of advance
ment. Such harassment can he aggravatrd to a point where it is the practical 
equivalent of discharge amI shoukl ue treated as such. lIut ordinarily the 
employee might be expected to bear the pressure of unfavored treatment, so 
long as he is able to maintain a steady income while perhaps searching dis
creetly for other suitable employment. It is quite another thing, however, 
to expect the employee to risk having his present job pu1\ed out from under 
him, and having the blemish of dismissal reduce his chances of finding an
other one. It is the fear of being discharged which above all else renders the 
great majority of employees vulnerable to employer coercion. \I 

II. DEFINING THE SCOPE OF TilE EMPLOYER'S ApPROPRIATE CONTROL 

Certainly, the employee can never expect to be completely free to do 
as he pleases. He must face the prospect of discharge for failing or refusing 

to do his work in accordance with his employer's directions; such control by 
the employer over the employee is fundamental to the employment relation
ship.12 On the other hand, there are innumerable facets of the employee's 

life that have little or no relevance to the employment relationship, and over 
which the employer should not be allowed to exercise control. No certain line 
of demarcation can be drawn, however, between the reasonahle demands of 
an employer and those which are overreaching, for some argument can 
almost always be made that the elll)lloyrr has an interest in whatever his em

ployee does or believes. A salesman, for example, might be told to join certain 
social organizations and develop acquaintances upon which business relation
ships might be built. Such a requirement is not uncommonly accepted as 
affecting a matter of legitimate concern to the employer and thus "part of the 
job." Then, too, depending on the employer's business and employee's posi
tion, an employer may well be legitimately concerned with many aspects of 
the "off hours" behavior of the employee. There may even be occasions when 
an employee's public utterances on controversial subjects can be considered 
incompatible with his professional position and the duty of loyalty he owes to 
his employer .13 

11. A dismissal has been called "a kind of organizational equivalent of capital punish-
ment." W. E. MOORE, THE CONDUCT OF TilE CORPORATION 28 (1962). 

12. [T] he relation of master and servant ... cast certain duties upon ... the 
servant, which he was bound to fulfill and discharge; and the principle [sic] one 
was that of obedience to all reasonable orders of ... the master, not inconsistent 
with the contract. Disobedience of reasonable orders is a violation of law which 
justifies ... the peremptory discharge of the servant. 

Mair v. Southern Minn. Broadcasting Co., 226 Minn. 137, 138, 32 N.W.2d 177, 178 
(1948), qlloting from VOIl Heyne v. Tompkins, 89 Minn. 77,81,93 N.W. 901, 903 (1903). 

13. Compare the distinction drawn in the ACLU statement entitled Academic 
Freedom and Academic· Responsibility between "(1) the conduct of a leacher apart from 
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Nevertheless, the impossihility of defining with precision the scope of the 
employer's appropriate control over the employee is insufficient reason for 
treating that control as boundless. In many instances the business interests 
of the (,llIploy('r and the p('rsol1al rights of the employee will he r1e1it-atc1y bal
anced. The difliculty in drawing a line lIIight warrant conceding much that is 
arguable. But numerous demands an employer might make of his employee. 
when weighed against the interests of the employee as an individual, are 
clearly not justified by the employer's legitimate concerns. The elllployee in a 
free society ought to be protected at least from such UI](jucstiol1ably over
reaching domination. 

To catalog in advance all the various facets of an employee's life which 
ought to be immune from intrusion by the employer would be impossible. 
Such a list could only be supplied, as suggested hereinafter, through a proccss 
of continuing judicial elaboration. But a few illustrations will givc sOllie idea 
of the demands which should be treated as clearly beyond the employer's 
legitimate concern. As suggested by the analogy which some have drawn be
tween governmental and private power, many of the rights and privileges 
which are considered so important to a free society that they are constitu
tionally protected from government encroachment are vulnerable to abuse 
through an employer's power. An employer might use a threat of discharge, 
for example, to impair an employee's freedom against self-incrimination,14 
his political free choicel5 or his right to sp('ak out on the isslles of the c1ay.To 

specifically professional responsibilities and (2) his conduct ill teaching and other activities 
directly related to professional responsibilities." 42 AM. Ass'N of U. PH."-. nUI.L. 517, 523 
(1956). It seem, that a privatc cmployee's responsibility to his ell1ployer and his free<lom 
to speak out 011 the issues of the day could be reconciled along the lincs suggested in thc 
following statement 011 the teacher's freedom to express himself as a ('itizen and his 
responsibility to his employing institution: 

[The teacher) is not required because of his profession to maintain a timorous 
silence as a price of professional status .... However, since the p"hlic may 
jwlgc his profession amI his institution by his utterances, he shonld lIlake e,'Cry 
effort to maintain high professional excellence and at the same time to indicatc 
that he ,loes not speak for the institution which employs him. "Vhcn he speaks or 
writes as an individual he should be free from ... institutional , ' . censorship 
or discipline. 

42 AM. ASS'N OF U. PROF. BULL. at 518. 
14. See, e.!!., Electrical Radio Workers v. General Electric Cn., 127 F. Supp. 934 

(D.D.C. 1954), arl. denied, 352 U.S. 872 (1956). Ct. Garrity v. New Jersey, JR5 U.S. 
493 (1967), where police officers, upon heing given a choicc hcl \\"('en innimilJalilJg Ih!'II1' 
selves anfl forfeiting their johs. chose to confcs5 their IJarticipation in the fixing pf t."aflit: 
tickets. The f)1Iestion presented to the Court was "whether ... the fear of being dis
charged .. , for refusal to answer on the one hand and the fear of self-incrimination on 
the other was 'a choice between the rock and the whirlpool' which made the statements 
r,roducts of cocrcion in the violation of the Fourteenth Amendment." fd. at 496. The con
essions so ohtained were held to be coerced and thus inadmissible in subsequent criminal 
proceedings against the police officers, even though the confessions were obviously relevant 
to the proper pcrformance of their duties. Since it is state action which the fourteenth 
amendment protects, the employees would not have been entitled to a similar remedy had 
the employer becn private rather than governmental. 

IS. Su, e.!!., Mims v. Metropolitan Life Ins. Co., 200 F.2d SOO (5th Cir. 1952), art. 
denied, 345 U.S. 940 (1953) ; Bell v. Faulkner, 7S S.W.2d 612 (Mo. App. 1934), ct. Fort 
V. Civil Service Comlll'n, 38 Cal. Rptr. 625, 392 P.2rl 385 (1964), where the plaintiff he
camc chairman of a committee 'to re-elect the governor and was fin'd pursu:l11t to a cotlnl v 
charter provision prohibiting a coullty employee frol1\ taking part in political management 
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A threat to an cmployec's joh mi~ht also serure his I1nwil1in~ participa

tion in almost any kind of illll11oral17 or I1nlawfl1l'" activity. Proof of this lIIay 

be found in the oft-heard apology among high-salaried exccutin's that "illY 
management has required, in ellert. that I go along with certain antitrust vio
lations involving restraint of Irad('."'" Thoug-h the law is not ilHlulgent of the 
employee who engages in criminal activity at the hehest of his employer,2Q it 
must be recognized a substantial element of economic dl1ress is often present 

-that the executive, while responsible in the eyes of the law, llIay really have 

very little freedom of choice in implementing his employer's decision to lix 

prires. 
Another danger posed by the employer's supcrior power is summed up 

in the observation that" [t] he professional cmployee CnCOl1l1tel s many situa
tions where his rode of ethics rom{'s ill conflict with the reqllirements of his 
employer, where the tenets and ethics of his profession arc pitted directly 
against his daily bread."21 Consider, for example, the plight of an engineer 

who is told that he will lose his job unless he falsifies his data or conclusions, 
or unless he approves a product which docs nut confurm to specifications or 
meet minimum standards.22 Consider also the (lilemma of a corporate attorney 

or affairs in any political campaign. The provISIon was held unconstitutional in that it 
unreasonably abridged "fundamental rights' of county employees. Here again, as in 
(jarrity v. New Jersey, 385 U.S. 496 (1967), the employee would not have been protected 
if the employcr had been private rather than governmental. 

Where the employee has an enforceable contract of cmployment for a definite time, it 
is ~enerally held that he cannot be discharged for his political views unless his political 
achvities intcrfere with the performance of his dutics or unlcss his political conduct or 
affiliation favors a party generally held in disfavor (c.g., the Communist Party) and is 
found thus to reflect unfavorably on thc cmployer's interests. Su gmeral/y Anno\., 51 
A.L.R.2,1 742,747 (1957). 

16. Compare the system of academic tenure which has bccn constructed in order to 
protcct the teadlcr in higher c,lucation from int"rlerence with his freedom in formulating 
;"1(1 cxpressing his views. Su gcncral/y. C. B\,~E & L. JOUGIIIN, TF:NURE IN AMERICAN 
IhGIIER EIJUl'Al'lON: PI.ANS. /'RACfICE5, ANII TilE LAW (195'1); SYMI'OSIUM, ACADEMIC 
FI<EF:IIOM, 28 LA W & CONTEM r. PROB. 429 (196.1). Thc itlll>ortance of academic freedom 
has bccn ,lcfcll<le,1 fin the theory that it I.roduces members of socicty who will be willing 
"to play the role of innovator ... so that as adults they ,'an more readily lay aside cultural 
paltcrns and producc olles appropriate to the times." O. BR'M, SOCIOLOGY AND THE FIE!.D 
of EDUCATION 16 (1958). It seems that this ohjective of academic freedom is frustrate,l 
to the extent that one-time students, upo" becoming elllployees, fall under the control 
of their employers an" lose their freedom of individual expression. Particularly intolerable 
in a society so dependent on free, open and intelligent discl1ssion is the silencing through 
their employer's power over them. of professional alld other high ranking, usually non
unionized, employees. 

17. Cf. Comerford v. International Harvester Co., 235 Ala. 376, 178 So. 894 (1938) 
(employee alleged that he was fired as a result of his superior's failure to "alienate thr 
affections" of his wife). 

18. See, e.q., SUsnjar v. United States, 27 F.2,1 223 (6th Cir. 1928) (employee re
Quired by employer to smuggle aliens into cOlllltry in violation of Immigration Ad); 
Hardy v. United States, 256 F. 284 (5th Cir.), '(1'1. drrlied, 250 U.S. 659 (1919) (em
ployee required by employer to illegally transport liquor 1. 

19. Su Baumhart, How EtI,iell' Are B'l.fill,J.worll r. HARV. Bus. REV., July-Allgust. 
1961. at 6, 164. 

20. "One's participation in a criminal conspiracy is not excused by showing that th~ 
service he was employerl to render required or ra"~d for snch participation." Hardy v. 
United States, 256 F. 284, 288 (5th Cir.). crrt. dmird. 250 U.S. 659 (1919). 

21. Jolly, Nudcd:. Slrollger Ellgillf!rrillg Gr(>f'f'.r, CIIF.MI'AL ENGINEERING, Aug. 3. 
1964. at 112, 114. 

22. There appears to he ample C\"id~"ce that ~lI1l'lnyrc-",,~il1~crs arc often confrnnlc.1 
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who is told, say in the context of an imJlending tax Hllllit or antitrust 111-

vrstigation, to draft hackdated corporate records concerning events which 

never took place or to falsify ot,her documents so that adverse legal conse

quences mav be a"oic\c(1 by the corporation ;23 and the predical1lent of an 

accountant whu is t.,ld to falsify his elllployer's profit amI loss statelllent io 

order to ellable the l'l11ployer to ubtain credit.~ I 

The employee also might be forced by threat of discharge not (0 give testi

mony 1mfal'orahle to thc eJ\lployer,~r. or to give up a lawful claim against (hc 

cl11ployer,~11 a fellow cl11pluyee/7 or some third party,~R ur 1I0t (0 huy gOlJ(\s 

frol11 or o(herwisc deal with a particular busincss concern,~H 

with slid, conllicls between their professional stan,lanls and the demands of management. 
For example: . . . 

1 n~rall the dill'lHllla flf an older 1'.1-", III the shadow of a l"o1l1forlahlc ret IITIIH,'nt , 
who was l'!lnrrolltefl hy a n('w gelll'ral manager of tile plant in which he was l'llI
ploye,1 as a f;,cilitie~ engineer. In consideration 01 plans lor a plant expansiun, 
the l;elleral Manager insisted that the P.E. reduce lootings and structural steel 
specifications bclow standards 01 good practice. The P.E. was told to choose 
between his jnb a'ltl his seal on the plans. 

Howanl, A /Jill of l'r"f".<.,ioll,,1 Hill"',' for I:lllployed 1:II!1illun?, AMERICIIN ENGI"EEk, 

Oct., 196 .. , at 47, 4K 
One situatiol1 thO'll urCl1rs rcpl'ah~(lIy is the qUt'stion of twisting data and con
c1usions: Engineer Smith is directed hy his supeHisor to make a sturly of a 
project, with dollar estilllates 01 work tu be performed. Smith docs the job as 
best as he can and presents the rough ,Irait lor appro,"al pri,'r to Iiual preparation. 
The supervisor . , . directs Smith to chan!!,e his estimates in a fashion that 
amounts to a falsilicatiun of the repurt. He prutests ami in effect is told that his 
job is at stake. 

Jolly, supra 1I0te 21, at l].t. 
A young engineer tt'stilies that he was "asked to present 'edited' resnits uf a 
reliability study; I refused, and nearly got fired. 1 refused to defraud the 
customer .... " 

Baumhart, ."'I'ra no,," I~), at I (,f). The ethical rlilelllma of the employed enginerr is gaininR 
significance hecau'\c "the practice of engineering is increasingly a corporate C'ndeavor 
carried out hy en'plo)"!,c,; the engineers in pri\'ate practice arc a dwindlillg portion of 
the prole"io"." Lahille, "'hae is n".'7illcrri"!1 1'"illli".'7?, CIIHIlCAL ENGIN.:F:RING, Ort. 
26, 19M, at !.lK 

23. Cf. ~I"ddod" rhe C"rpamlio" L,,1<' /I,.p"rllllcIII, I1ARV. Bus. REV., March-April 
1952, at 110, 12.1: 

The thtlnRht has I,.."n expressed that rrally Roo,1 lawyers will rcillSe to he 
placed ill liI(' positioll of heing suhject to the whims of ImsilH'ss ("t'c11ti\'("S of 
cOlllpany politics. The fa<"ls do nnt support this conclnsion, at least in the case 01 
most of the corporations with which I am lamiliar. 

It has been estimate,1 that more than 25,000 lawyers practice in corporate law depart
ments. A.H.:\., I.AW PHACTICE IN A CORPORATE I.AW nF.rARTMF.~T 1 (1964). 

2~. Sa Halllllhart, .wpra note 1'1, at Ih~·S: 
A:- t'tmtrollf'f. I prepared a P&L statement whi("h ~how('d a los~. I\n (,:,,(C'l'utivc 
"in:- presidellt tried to force rne to show a profit in Drder to present it to a hank 
for a lille 01 nedit. I refused and I was fired on the sl'nt. 
2S. III Odell \'. Hllmble Oil & Refining Co., 201 F.2d 123 (lOth Cir.), ccrl. dellied, 

345 U.S. 941 (l9;;,l). the employees were subpoenaed to appear as witnesses, gave testi
mony drtrimental tn the emplo},er and were firerl as a resllit. COll1pare the prohihition 011 

dischar/>:e of an employee who testifies in any proceeding IInder the Fair Lahor Standards 
Act, 29 USc. § 2IS(a) (3) (1964). Sa Mitchell v. Dyess, 180 F. Supp. 852 (S.D. Ala. 
1960) : Wirt7. \'. C. II. Valentine LUll1her Co., 2Jti F. SliPI'. 61f) (E.n. S.c. 11)64). 

2(,. Christy \'. Petrn<, 3(;5 Mo. 1187, 295 S.W.2d 122 (1956) (employee fircd lor Iilin/>: 
workmrll'~ f(mlpcnsatiol1 claim against ('mpioyrr). 

27. Mitchell \'. Stanolinrl Pipe Line Co., 184 F.2d R37 (10th Cir. 1950) (employee dis
charged for hringing assalllt and hattery actitln aRainst lellow employee). 

28. Ct. ('nite,1 States Fidelity & Gllaranty Cn. v. ~[illonas, 206 Ala. 147, 89 So. 732 
(1921) . 

29. Tn Payne \". \V,'stern & A. R.R., 81 Tenn. 507 (1884), ",'rrrttied Oil olher grounds, 
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How frequent or widespread such abuses are is open to question. Un
douhtedly many employers would not think of engaging in slIch practices. nut 
it is equally ('ertain that sOllie less scrupulous employers arc unable to resist 
exercising a power within their grasp. Any difficulty in assessing the exact 
extent of the c1angcr may well be attrihutahle to the fact that where the exercise 
of individl1al freedom is not guaranteed there is also 110 freedom to complain. 

What is inlportant is that sllch abl1ses, however common or uncommon, 
should not go unremedied. Whether for the sake of providing specific justice 
for the afflicted individual, deterring a practice which poses an increasingly 
serious threat to personal freedom generally, or instilling into employers a 
grlleral consciousncss of and respect for the individuality of the employee, the 
law shol11d confront the problem. 

III. INAUEQUACY OF EXISTING LIMITATIONS ON THE EMPLOYER'S 

RIGHT OF DISCHARGE 

The labor union, of course, has been a significant source of protection 
for the employee from all sorts of arbitrary actioll by the employer. Among 
the many managerial rights which have been limited by collective bargaining 
agreements is the right of discharge.au Through the "just cause" provisions 
typically found in collectiye agreements unions not only protect their constitll
cnts from discharges for ulterior purposes, but also prohibit discharges for 
no reason or for reasons erroneously believed by the employer to be jllsti
fie(I.~1 llut while unions have done lII\1ch to correct the imbalance hetwecn 
employers and employees, thc assumption that they stand as the universal 
protectors of all employees at every echelon of employment would be an obvi
ous amI gross exaggeration. Less than a Ijuarter of the American working 
populatioll is now covered by collective bargaining agreements.32 And there 
is some well-founded speculation that an accelerating displacement of workers 
by automation is causing union ranks to shrive1.~3 Then, too, there are many 

Hu\1on v. Watters, 132 Tenn. 527, 179 S.W. 134 (1915), for example, the employer issued 
the following order: 

Any employee of this company ... who trades with L. Payne from this date 
will he discharged. 

See a/so Vaughn v. State, 36 Ariz. 32, 282 P. 277 (1929) ; Hackney v. Fordson Coal Co., 
230 Ky. 3(,2, 19 S.W.2d 989 (1929). 

30. Sec !I""erally M. GOLLUB, DISCHARGE FOR CAUSE (1948) ; Holly, The Arbitralim. 
0/ Discha'!le Cases: A Cose SIII(/Y, in CRITICAL ISSUES IN LABOR ARBITRATION 1 0. 
McKelvey e'l. 1957); Note, Discharge illll'e "LAW" or Arbilratioll, 20 VAND. L. REV. III 
(1966). 

31. Dllring the past ten years joh secnrity has heen a particularly significant subject 
of collective hargaining. Sec Business Week, Oct. 17, 1964, at 45: 

The U.S. Steelworkers seemingly evuke,t a vision of utopia-at least for its own 
membcrs-\\ hen it described "total job security" as the goal to be pursued in 
future contract negotiations with the basic steel industry. 
32. In 1%4, the proportion of IInion memhers in Ihe total labor force of the United 

Stales was 21.'1 pcrcent. 89 MONTHLY LAIIOR RF.v. 510 (1966) . 
• 13. Fro111 1'156 tn 1964 the proportion of IInion mcmbers in the labor force slipped from 

24.8 to 21.9 perrent. 89 MONTHLY LAIIOR REV. SIO (1966). 
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types of employees, like professionals34 and other members of the white-collar 

class.n5 whose numhers arc increasing with the advances of modern tech

nology':lIl who have genera,Jly preferred not to be represented hy-lahor unions. 

For such employees it is no answer to suggest that they shoulrl seek sah·atioll 

in unions-that in oreler to maintain thrir personal alltonom.l' ill the face of 
the huge industrial employer they should surrender it to the massh"l' labor 

union.:" In short. a generally satisfactory solution to the problem of the abusive 

exercise of employer power does not lie in recourse to labor unionism. 

Aside from the protection offered by limitations on the right of discharge 

reacherl hy collective bargaining. just cause limitations on the right arc found 
in individually negotiated (,(llltracts of elllplnyl1l1'nt for a sj)('('itic terln. It Illay 

be askcd \\'hy the l1on-11IIion elllployee could lIot protcct himself frolll 111I\\,<lr

ranted il1\·asion of his personal rights by mcans of such an individually ne

gotiated contract. It is said that the employer's promise to employ for a 
definite period of time "is not terminable by him 'at will' after the employee 

has begun or rendered some of the requested service," and that the employee 
nevertheless "has retained the power and legal privilege of terminating the cm
ployment 'at will.' "38 llut the answer here seems fairly obvious-indi\'idual 

employees are simply not in a position to exact such contracts from their em

ployers. Only the unusually valuable employee has sufficient bargaining power 

The 1055 of union membership is not a temporary setback pending the organization 
of white-collar employees and engineers but the earlier stages of a perman"nt 
decline. 

]. K. GAI.nI<AITJI, TilE NEW IKDUSTRIAL SrATE 263 (1967). Sce also narkin, Tire J)eel;"c 
of lire Labor l\1o,'CIIICIII, in TilE CORPORATION TAKE-o\·ER 223-45 (A. Hacker cd. 19(4). 

34. Scc Goldstein, SOllie Aspects of tire Natllre of UlliOI/;S", AIII"I/!! Salaried ['rll
fessiorrals ill III""slry, 20 AMERICAN SOCIOLOGICAL HEYIEW 199 (1955). See also Strauss, 
Pro/essiollal or [;tllp/oycc-Orierrlcd: Dilemma for Ellgirrccrjrrg Ulli""s, 17 IND. & LAB. 
REL REV. S19 (1964), where the anthor explores sOllie possible reaso,lS for a decline in 
unionism among professionat engineers. Some have argued that labor IInionism and pro
fessionalism arc simply incompatible. Sre, c.g., Morse. /il/gil/rrr;l/fl Ellrics-From 11,1' 
Vitwpoil/I "I [1Il{IIslr.\', 45 JOURNAl. OF E:'<GINEF.RING EDllCATlON 214 (1954). The National 
Society of I'wfcssional Engineers has taken that po,ition. Barkin, .<111'''' notr 33. at 241 

35. CI. Bh"n, [· .... ·'rrd.' lor Or!!"";:;/lli"" "I ,,'lrilr·C,,/Il1r "',,rkrr.,. 117 l\IoNTIII.V 
LABOR HE\' 125 (1%4). In 1964 the number of white-collar workers belonging to IInions 
was approximately 2.6 million, or 14.4 percent of total union membership, 89 ~[o. LAB. 
REV. 5ll (1966). 

36. 011 the increase in lIumbers of white-collar workers due to alltomation, see B. 
KrRSH, }\UTIJ"AlION ANn COLLECTIVE BARC,AINING 20-21 (1%4). 

37. Having become large and powerful organizations in their own right, IInions have 
also demonstrate.1 a potential for compromising the rights of the people dependent upon 
them. While the law has imposed no general (Iuty of fair treatment on employers, the dutv 
of fair representation has been developed to afford some elementary due process type of 
protection against IInfair treatment or oppression by a union of its members. Srr Vaca 
Y. Sipes, 386 U.S. 171 (1967); Humphrey v. Moore, 375 U.S. 335 (1964); FOrll l\[otor 
Co. v. Huffman, 3~5 U.S. 330 (1953); Tunstall v. Locomotive Firemen, 323 U.S. 210 
(1944); Steele v. Louisville & N.R.R., 323 U.S. 192 (1944). Su ge"eral/y Cox, Tire 
Dilly 0/ Fair Rrrrcsc"lalioll, 2 VILL. L. RF:v. 151 (1957); Hanslowe, Tire Col/cclh'c 
Agreemellt (/".1 lire Dilly 0/ Fllir Rrrrar"I(/I;,,,,, 14 LAB. L. ]. 1052 (1963); Summers, 
l!ldividllal Ri.qlrl.r ill C ,,/lrelit'c Agrrrlllr"I.r: A Prelilllj""ry A"al)'sis, 9 BUFF. 1.. REV. 239 
(1960); Summers. IlIrli,,;dll,,1 Ri.q/rl., i/l C,o/Ireli,'e AflrrClllm!.r "",I Arl!ilraliOl', 37 
N.Y.U. L. HE,'. 3(;2 (l1J62). 

38. lA CORIIIN, CONTRACTS § 152, at 14 (1963). 
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to obtain a guarantee that he will be discharged during a specified term of 
employment only for "just cause." It seems fair to estimate that only a very 
small portion of the non-unionized elllployees in this ('Ountry have succeeded 

in so altering the presumptively at will nature of the emploYlllent relationship. 
And even for the employee who can obtain such a contract, the term must 
expire sooner or later; thus his exposure to employer coercion, cspecially at 
or ncar the tillle of expiration. is still Krt'at. Tn(lividllal1y negotiat('d limitations 
on the employer's right of disrharK(' an' 1I0t a prolllisillg lIH'allS of solving 
the problem of employer coercion. 

A number of state statutes make it a crime for an employer to coerce or 
attempt to coerce his employees in certain respects. SOllie of these statutes, 
for example, make it unlawful for an clllployer to 11I'e\'ent elllployees frolll 
engaging- ill political activities3D or to (,()lIIpel or prohihit an employee's 
purchasing goods frolll a particular l'UIlC'·rJl.·" The trouille with such 
statutory provisions is that thcy arc criminal pruhibitions which provide 
no specific redress for the injured elllployee.H It is unlikely that many com
plaints are made against employers who actually violate such laws. An em
ployee, who is the logical one to file the complaint, would have to be ex
traordinarily courageous to risk loss of his employlllcnt, for which the law 
provides him no mcans or 1'l'l'OIIlP(,IlS(" ill oreler to secl1re the slight satisfaction 
of seeillK his '~lllpl()yer sl1l1('1' the statllt"r), 1'l'llalti,·s. For tlw "lllployce who 
cherishes his and his family's lin·lihooel, the hetler part or valor llIay be to 
submit to the employer's improper demand. These statutory provisions are few 
in number, narrow in scope, and of dOl1btful elTeet even where they do apply. 
nut they at least demonstrate some recognition of the idea that the employer's 
control over his employee shol11d be limited. 

An extra-legal lilllitation, the ell1ployer's interest in lI1aintaining a repu
tation for fair treatment of employees. may also det('r invasion of the em
ployee's fre('dol11 and integrity.42 Obviously, an cll1ployer who becomes known 
for unduly compromising the indivilluality of his ell1plo)'ces may find it diffi-

39. Sre, e.g., ARIZ. REV. STAT. ANN. § 16-1.l06 (1956) ; CAL. LABOR COilE §§ 1101-02 
(West 1'155) ; MASS. ANN. LAWS ch. 56, § 33 (1%4) ; MINN. STAT. ANN. § 211.24 (1962); 
Mo. ANN. STAT, § 129.080 (1966) ; WIS. STAT. ANN. § 12.19 (1967). 

40. See, c.g., ARIZ. REV. STAT. ANN. § 23-203 (1956) ; CAL. LABOR COOle § 450 (West 
1955); 1'1..\. STAT. ANN. § 448.03 (1966). 

41. In S011le inslanccs c11lployces have allc11lplcd to hasc a civil action on such statu
tory prohibitions, but it has been hel.l that the statutes create no right to I'l,<,ovcr damages. 
See, e.g., Christy v. Pctrus, 365 :Mo. 1187,295 S.W.2d 122 (1(0. lYS6); Bell v. Faulkner, 
75 S.W.2d 612 (Mo. ApI'. 1934). An cxception exists whcre the statutory prohibition is 
supplemented hy a provision which states that "( nlothing , .. shall prcwnt thc injured 
employcc from recovering damagcs from his cmployer for injury sufTcrc.1 through a viola
tion .... " Lockheed Aircraft Corp. v. Supcrior Court, 28 Cal. 2d 481, 481i, 171 P.2d 21, 
25 (1946). 

42. Compare T'r(1fc~sor Dcrlc's thcsis that hig corporations will c\'cntl1atly becomr, 
alhcit in the lIot-too-iml11ediate future, rcsponsivc tn tht· nee.ls an.1 the rights of in.lividuals 
through the ,levcloJlmcnt of a "corporate conscicnce." A. HERI.E, TifF. 20TII CENTURI' 
CAI'ITAI.TST REVOJ.UTlON (1954). 
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cult to hire and I{eep them. But, espccially during times of an abundant labor 

supply, an employcr may think it unnecessary to be conccrned about his repu

tation in this respect; and cvcn if he is concerned, hc may be ablc to cxert his 

repressivc influencc to silence those employccs who are affected, and thercby 

aSsure that his cocrcion will ncver bccomc known. The interest in maintaining 
a favorahle reputation cannot be regardcd as a very substantial deterrcnt to thc 
employer who is !I'mptl'd to hend his employecs to his will. 

Finally, th(' ('llIl'loVt'r'5 intercst in retaining thc particular clIlployee can
not be regan\e(1 as a significant practical limitation on the employer's control. 

While a few employe('s might possess talcnts so unllsual and ill1l'ortant that 

the emplo)'rr wouM not risk losing them, most cmployees arc not irreplace
able. The great majority of employees realize that they are expendable, and this 
reali7.ation l'('ndel'5 1 hem ('as), ]>T('.\' to 1 he I'mpln.vel'·s OI'(,ITl'aching demands. 

JV. TilE EhII'1.0YEE·S NEEU FOR ,\ PERSONAL DAMAl;E H~:~IEUY 

Thc cxisting sourccs of protection for the employee are patently inade
quate. The question arises whether any other kind of sanction might be used. 
An appropriate legal response would be to confer on the affiictccl employce a 
peTsonal rCIlIl'(ly for any damage he slIf(ns when rlischargerl as a resillt of 
resisting his ('lIlploycr's attempt to intimir1;lt(· oT coerce him in a way which 
bears 110 r('asollahle relationship to the employment. For rOIl\,(,lliclKe, a dis
charge so l11oti\"aterl might be termed all "abusive" discharge. 

The employee faced with the prospect of losing his job call ordinarily 

anticipate the cxpenses of searching for ne\\' employment, losing earnings in 
the meanwhile, and perhaps being forced IIltimately to scttlc for less renumeTa
tive employment at somc distant place. Beyond thesc economic losses, he may 
also f(,aT the stigma alHl mental anguish which normally accompany heing 
fired. l :1 It has becll pointed out "that white-collar employees, unlike their 
brothers in hlue collars, are psychologically unprepaTed for the loss of sccl1fity 
and stalus following on unemploYlIlent."H That is, thc fear of discharge, and 
thus the \'ulnerability to employer coercion, is especially acute among pro

fessional alHI other white-collar employees-the very oncs whosc Iltll1lbers are 
increasing and whose jobs are least likcly to be protected hy col1cctiye baT
gaining agrcelJlcl1ls.~5 

43. I n Comerford v, International HarvesteT Co" 235 Ala, 376, 377, 178 SIl, 894, 895 
(19J8), for example. the plaintiff-employer allege!1 that as a consequence "f his \\I'''ngful 
lIi,char!:\' he "was greatly humiliated and embarrassed, and was callsed to sufTer great 
melltal anguish atHI was caused to lose a Illcrative and profitable position, and was put to 
great trouhle. expense, annoyance and inrOl1\'el1icl1Ce in and about obtaining new C'mploy
ment, and was c:au~l'd to he without employmel1t for a long period of time, and to lose 
a laqn' !-i1l11l flf lIIotley for salary he wf)ulrl nthl'rwis(' h;J\'c rCfciv(,fl .... " 

4 .... tlad, ... r. ''''''/ld",.,,.,,,,: C(If/orale AUI,',.;("", ill TilE Cnlu'ol{'\TI(I~ T"\I";E"O\"~:U. 9 
(A, Hark,'I' "d, 1()('4 I. 

45. C/, ,I. K. (;,\/.II1<.1nll, TilE NE\\, INlwsTHIAI. S'I'ATE 2(,7 (1%7): 
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If the employee had some assurance that he would 1I0t have to bear such 
losses, he would be in a far better position to withstand oppression at the 
hands of his employer. Such assurance could be provided by arming the em
ployee with a damage action where his discharge is caused by a refusal to sub
mit to the employer's improper or overreaching demands. It should be em
phasized that so to limit the employer's right of discharge would not give 
blanket protection to the employee's interest in job security. There is a distinc
tion between the right to employment and the right of the employee not to be 
obliged to his employer in ways bearing no legitimate connection to the em
ployment.46 

Recognition of such a cause of action would of course tem\ to deter an 
employer from discharging an employee for an abusive reason. Further, em
ployers would face the danger that a subsequent discharge, even though for 
good cause, might be associated with a prior attempt of the employer to inter
fere with the employee's individuality. Thus the fear of lawsuits would have 
the salutary effect of discouraging improper attempts to interfere with the 
employee's freedom or integrity, even when the employer does not intend to 
discharge the employee for refusing to submit to his desires. Uut beyond 
the more immediate effects, and perhaps more important, legal protection for 
the abusively discharged employee would inevitably develop a keener aware
ness of and greater respect for the individuality of the employee. Indeed, it is 
conceivable that this consciousness of employee individuality would do much 
toward solving the dilel1lma of the organization man, the employee in middle 
management whom vVillial11 H. Whyte saw as too prone to identify with his 
employer and especially snhject to the power of his employing organization.H 

The ren1('«\y sugg('sll'(1 here for the all\lsin~ly discharged employee is not 
withont parallel. The National Lahor Helatiolls Board is empowered to grant 
damages (in the form of "back pay"), and reinstatement as well, to an em
ployee whose discharge is found 10 have steml11ed frolll his involvement in 
certain lahor union ;wtivili(·s.1A Silllilar r(,IlI('<ii('s art: gran\(',1 IIy the various 
Civil Hights alld Fair EllIl'loyll1l'llt Practices COllllllissiollS which have been 

given the responsibility of protecting against discriminatory practices in both 

[I\IJodern technology opens the way for a massive shift from workers who are 
within the reach of unions to those who are not. 

See 11/.<0 notes 34 10 36 s"pra and accompanying text. 
41>. COll1pare the ,Iislillctioll ,lrawII with resped 10 pllblic clTlploy",ent ill Dotson, Tilt 

l!mrr!!;II!! noe/rille "I I'ri1';/rgr in ""Mi, nlllp/OI'IIICII/, IS l'UD. AD. REV. 77, 87 (1955) 
(cmphasis in original) : 

Even if it were granted that no constitutional right to employment could be 
established, this concession would 1I0t imply that, by virtue of public employ
mellt. an individual might be deprived of his other constitutional rights. 
47. W. H. WHYTE, TilE ORGANIZATION MAN (1956). Judicial sanctions could not, 

however. cnre this problem to the extent that it stems not from the coercive power of the 
employer but from the employee's own psychological need to identify his own goals with 
those of his employer. 

48. National Labor Relations Act § IO(c). 29 U.s.c. § 160(c) (\964). 
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hiring and firing.4D And judicial and quasi-judicial remedies are available to 
wrongfully discharged employees in a number of continental European coun
tries.50 

The Federal Automobile Dealer Franchise Act of 195651 also provides 
a precedent, in the damage remedy it gives to wrongfully disenfranchised 
dealers, and in its economic background.52 The expendability of the automobile 
dealer introduced an imbalance in bargaining power into his relationship with 
the manufacturer. As with the employer's power over the employee, the real 
source of the manufacturer's ability to take unfair advantage of the dealer 
resided in its power to terminate the relationship.G3 The courts failed to re
spond to the dealer's need for protection,54 but the dealer's strong lobby";; 
brought about a congressional investigation56 which uncovered a number of 
abusi"e uscs of the manufacturer's power. The upshot was the 1956 Act with 
its explicitly stated purpose "to guarantee the one party freedom frOI11 coer
cion, intimidation, or threats of coercion from the other party .. r.7-a goal 
identical with that toward which this entire discussion is directed. 

49. Ser note 127 i"fra. 
SO. Sec gt/lerall)' TilE EMPI.OYMENT RELATION AND TilE LAW 806-09 (B. Aaron & 

R. Mathews cds. 1(57). 
51. 15 USc. §~ 1221-25 (1964). 
52. Sa gellrrull.l' Kessler, AIlIolI/obile /Jralrr Frallchises; Verlical Inlegrali",. by 

COlllracl,66 Y AI.F. L.J. 1135 (1957) : Brown & Conwill, Alilomobile Manllfaclrlrcr-lJealer 
Legislaliml, 57 COLllM. L. REV. 219 (1957). 

53. The manulacturer is ... in a position to cause sedous financial loss to the 
dealer through Usc of its power to terminate the relationship. By threatening to 
terminate the relationship the manufacturer can force the dealer to make un
wanted purchases or to take other disadvantageous steps in the conduct of his 
husiness. 

Brown & Cllnwill, .Il1pra Iwte 52, at 222-23. 
The rcal soIll"l"c 01 the manulactlll"("I"'s powcr over the dealer lies in the termina
tion pro\'h.jol1s or the franchi!'(, agrc('mcnts. 

Strand <"< Fn'nrh, Tlrr Aulomobile f)ral,.,. f'rfJIl,.lrisr Acl: Allollrrr B ... p.rimelll ill Federal 
Cla.r.r L·!!i.,lali"". 25 GF.O. WASil. L. HE\". 6(,7. 661\ (1957). 

54. The tlstlal gronnd giwn by the conrts in refusing to enforce the antomobile dcaler 
frall(~hi~e agreemcllts was a lack of Hl1l11tllality." ."rr, (,.t/., Ford i\rntor Co, v. KirKlnC"ycr 
Molor Cn. 1>, 1'.2,1 1fl0l (41h Ci,' 1'1.1.1); O"kla"d Mnlor ("ar Cn. v. I".)i""" 1\,,111. ("n .. 
201 F.4'1'1 171h \·ir. I'IIl); S"p,· .. ior Mnl .. r t·lI. v. Chevrolet Molllr Co., III I\.all. SU, III 
P. 100 1 I'IZJ). COll1pare the discnssioll accompanying notes 67 to 71 ill/m of the use hy 
the cOllrts of the requirement of mutuality of obligation in refusing to enforce employ
ment contracts. 

55. The ,Iealers spoke chiefly through the National Association of Automobile Dealers. 
Kessler, .rf(/,ra note 53, at 1167; Brown & Conwill, sllpra note 52, at 223. 

56. Scc IIrl1rillgs Oil H.R. 11360 (//,,/ S. 3879 Before Ihe Alllilrllst SlIbcolllm. No.5 
0/ Ihe II"".,. C"",,". Oil lire J"dicil1r.l'. !14th Cong., 2d Sess., ser. 26 (1956): Hrnrillq.r 
Bt/orr. 'hr .\~u"romur. 011 Afltnmohilr Afrrrl.,rti".'1 Pr(1clicr ... 0/ Illr. SrllnJr. Commitlrr ml

lnler,flalr tlml "'''''('I',f/1I ('""",,,'rf"r, H41h ('oIlK" 2t1 S('ss. (1')56). 
57. IS U.S.c. § 1221 (e) (1%4). The lact that there have been few rcporte.1 cases 

brought under this Act in which dealers have prevailed has caused a number of com
mentators to leap to the conclnsion that the legislation has been ineffective. See, e.g., 
Freed, A SllIdy 0/ Dealer.,' SlIils Ullder II,r Aulomobile Dealers' Frallchise Acl, 41 U. 
DET. LJ. 245, 256-61 (1964): Comment, Tire Aulomobile Dealer Franchise Act of 1956-
AN E"ALUATION, 48 CONNELL L.Q. 711. 741-42 (1963). But in the most thorough-going 
study ever made nf this legislation and its effects it has been pointed out that these com
mentators overlook the benefit which the legislation has produced in acting as a spur 
to the creation of private machinery for the settlement of manufacturer-dealer termination 
disputes. See Macauley, C/rUl~"illg n COlltillllillg Rr/i1tiolls/ril' Bel1['eell a Large Cm'pora-
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V. THE TRADITIONAL RULE AND ITs FOUNDATIONS IN POLICY 

Recognizing a cause of action for the abusively discharged employee 

would, of course, significantly limit the traditional absolute right of discharge. 
Thus it seems appropriate to take a closer look al this traditional ri/::ht to see 
if there is anything behind it in policy or theory which ou/::ht to prevent the 
imposItion of such a limitation. 

As is often done with timeworn rules which cannot otherwise be justi
fied, the "arbitrary right of the employer to employ or discharge labor, with 
or without regard to actuating moth'es," is a proposition "settler! beyond 
peradventure."6s It is likely that the rule hecame "settled beyond peradventure" 
at a time when the words "master" ami "sen'ant" were taken more literally 
than they are now and when, as in early l{olllan law. the rights of the servant, 
like the ri/::hts of any other member of the household, were not his own but 
those of his pater-jallli/ias.r.n O"ertones of this ancient doctrine are clearly 
discernible in a late nineteenth century opinion which rationalized the el1l
ployer's absolute right of discharge as follows: 

May I not refuse to trade with any olle? May I not forbid my family 
to trade with anyone? May I not dismiss my domestic servant for 
dealing, or even visiting, when I forbid? And if Illy domestic, why 
not my farm-hand. or Illy mechanic, or teamster ?60 

Such a philosophy of the employer's dominion o\'cr his employee lIIay 
ha\'e fit the rustic simplicity of the days when the farmer or small entrepreneur, 
who mayor may not have employed others, was the epitome of American in
dividualism. llut the philosophy is incompatihle with these days of large, 
impersonal, corporate employers: it docs not comport with t he lieI'd to pre
S('r\'(: individual freedolll in today's joh-oriellted, illdustrial society. Never
theless, the courts have strictly adhered to the traditional mlc that in the 
absence of a statute or agreement specilically limiting the right of discharge, 
the employer lIIay discharge his cnlployee at any time for any reason. 

A brief survey of the constitutional history of the traditional rule will 
scne fmther to demonstrate that the philosophic;!\ 1I11derpillnings of the rule 
haw fallen into decay. In two early tll'('nticth century cases. tIl<' I'!literl States 
SUl'rcnl(' Court elevated the elllployer·'s ahsolute right of r1i~('ltarg(' to a COII

stitutionally protected property right. Due process was held to he "iolated by 

lioll ""d Tlrose IVlro Dral IVil1r II: AI//rwlnl,il" J\f""1/facll/rrrs, TI,rir /inliers, ""d lire 
LegalS),slelll (pts. I & II), 1965 WIS. L. REV. 483, 740 at 857. "Their mistaken appraisal 
rests on their failure to consider the operation of the less formal parts of the "'gal system 
and the private systems of planning and adjustment which were created in response to, 
and are supported by, the legal system." 

58. Union Labor Hosp. Ass'n v. Vance RCllwoOlI Lumber Co., 158 Cal. 551, 555, 112 
P. 88(', 888 (\910 l. 

SQ. Sa Sayre. [nd,I<'inV lire,,"', of Cm,I,..,(/, 31J HAH\'. L. !-In·. (1i.3 (1')2.11. 

60. Payne v .. Western & AR.R., 81 Tcnn .. 507, 518 (1884), ",·cr,.,,/rd 0" ollra 
.'lr"I/"d .. , Tlntton \'. \Vatters, 132 Tcnn. 527, 179 S.W. 134 (1915). 
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any law which interfered with "the right of the purchaser of labor to prescribe 
the conrlitions upon which he will accept such labor from the person offering 

to sell it.' n1 In both cases the employee lost his job not hecause of the way he 
performed his work but because of his Illelllhership in a lahor union. And ill 
both cases, the Supreme Court struck down anti-yellow-dog-eontract legisla
tion which made it a crime for an employer to discharge an employee for such 
a reason. 

In th(' first cas(', Adair 11. United States,02 the Court stated the general 

rule that "the right of the employee to quit the service of the employer, for 
whatever reason, is the same as the right of the employer, for whatever reason, 
to dispense with the services of such employee." The Court then declared that 
federal legislation which distttrbs such e(Juality hy comp('lIing one person to 
retain the personal sen'ices of anothu is "an invasion of the personal liberty 
as well as of the right of property guaranteed by the Sth Amendmcnt." 

A few years later, similar state legislation was invalidated under the due 
process clause of the fourteenth amendment. In Coppagl! 7'. Kallsas the Comt 
elaborated on its reasons for concluding that the employer's right to hire and 
fire whom he wishes for any or no reason was a constitutionally protected 
property right.63 Justice Pitney's majority opinion clearly displayed a per
sisting belief in inviolable rights of property and uninhibited freedom of con

tract: 

.\s to the i:lterest of the employees, it is said by the Kansas Supreme 
Comt ... to be a matter of comll1on knowledge that "employees, 
as a rule, are not financially able to be as independent in making 
contracts for the sale of their labor as are employers in making con
tracts of purchase thereof." No doubt. where\'er the right of pri\'atc 
property exists. there lllust :lnd will he ine(IUalities of fortune; amI 
tlllls it naturally happclls that parties negotiating abollt a contract arc 
not cqually unhampered bv circumstances . . . . [S 1 ince it is sel£
evident that, unless all things are held in C01ll1110n, sOl11e persons 
must ha\'e more property than others, it is from the nature of things 
impossible to uphold freedom of contract and the right of pri \'ate 
property without at the same til11e recognizing as legitimate those 
incqualities of fortune that are the necessary result of the exercise 
of those rig-hts. nl 

Justicc Day. disscnting. did \lot subscrihe to the faissc::: faire philosoph\' 
expressed in the majority opinion. He was of the view that laws could be en
acted to prevent the undue or oppressi\'e exercise of authority by employers in 
making' contracts with employees: 

I t may be that an employer may be of the opinion that membership 
of his employees in the National Guard, by enlistment in the militia 

61. Coppage v. Kansas, 236 U.S. I. 10 (1915). 
62. 208 U.S. 161 (1908). 
63. 236 U.S. 1 (IQI5). 
64. [d. at 17. 
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of the State, may be detrimental to his business. Can it be successfully 
contended that the State may not, in the public interest, prohibit an 
agreement to forego such enlistment as against public policy? Would 
it be beyond a legitimate exercise of the police power to provide that 
an employee should not be required to agree, as a condition of em
ploymcnt, to forego affiliation with a particular Jlolitical party, or the 
support of a particular candidat(' for offin~? It SC('IllS to IlIC that these 
'Iuest ions answer thcllIselves. nn 

Justice Day also expressed the dcsil'ahility of infusing an elcllIent of 
equality into a relationship characterized by imbalance: 

I think that the act now under consideration, and kindred ones, are 
intended to promote the same liberty of action for the employee, as 
the employer confessedly enjoys. The law should be as zealous to 
protect the constitutional liberty of the employee as it is to guard that 
of the employer. A principal ohject of this statute is to protect the 
liberty of the citizen to make such lawful affiliations as he may desire 
with organizations of his choice. It should not be necessary to the pro
tection of the liberty of one citizen that the same right in another 
citizen be abridged or destroyed.oo 

The philosophy articulated by Justice Day was destined to gain the 
ascendancy, and Adair and Coppage to be sapped of their authority. In up
holding the National L'lhor Relations Act in Nl.IUJ v. font's ,' . ., Laughlin Steel 
Corp.,07 the Supreme Court expressly approved the Act's protection of the 
right of employees to unionize free of intimidation and coercion by employers, 
In so holding the Court made the especially noteworthy observation that the 
N,L.RA. did not interfere with the "normal" exercise of the right of discharge, 
but was aimed only at prohibiting employers from "using the right of dis
charge as a means of intimidation and coercion."6~ 

The demise of Adair allll CO/,/,a[le demonstrates that fro111 the stand
point of sound social polky, and thus as a matter of ("OIlstitutional principle, 
the traditional rule can 110 longer be justified. The industrial revolution made 
an anachronism of the absolute right of discharge by destroying the classical 
ideal of complete freedom of contract upon which it is based.oD It is obvious, 
moreover, that the idea expressed in f on('.f 6' Laughlin of not interfering with 
the normal exercise of the right of discharge, but preventing employers frolll 
using it as a means of oppression, is worthy of the most general application. If 
the principle of collective bargaining justified placing such a limitation on the 
employer because the "employee is sensitive and responsive to even the 

65. Id. at 37. 
66. I d. at 40. 
67. 301 U.S. 1 (1937). See also Associated Press v. NLRB, 301 U.S. 103 (1937): 

Texas & N.O.R.R. v. Brotherhood of Railway Clerks, 281 U.S. 548 (1930). 
68. 301 U.S. at 45-46. 
69. "The system of 'free' contract clescribed by nineteenth century theory is now 

coming to be recognized as a worl,l of fantasy, too orderly, too neatly contrived and too 
harmonious to correspond with reality." Dawson, Economic Duress and the Fair Ere/langf 
in Frmch and G,rlllall Law, 11 TUL. L. REV. 345 (1937). 
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IllOSt suhtle expression on the part of the employer, whose good will IS so 
nccessary,"iO the same reason would seem to warrant broad protection of the 
right of all employees to function as individuals in a free society. 

\'1. TifF. TIIAIIITIONAI. HUI.E ANII Till, LAW OF CONTIlACTS 

]t appears that the traditional rule has survived l:lrgc1y hcc:luse of the 
slIstenam:e it has rceei\"Cd frolll the law (If contracts. FrolJl tIle contractllal 
principle of lJIutuality of obligation, it has been reasoned that if the employee 
can quit his job at will, then so, too, must the employer have the right to 
terminate the relationship for any or no reason.71 Indeed, there is a multitude 
of cases in which eyen contracts for permanent employment, that is, for in
definite terms, have been held unenforceahle on the ground that they lack 
Illutuality (If ohligation.72 But these cases demonstrate that mutuality is a 
high-sounding phrase of little use as an analytical tooJ.73 If the employee in 
addition to his services has given other "good" consideration, such as foregoing 
a claim against the employer or giving up a business to accept the employment, 
the agreement will be enforced on behalf of the employee even though he is 
free to quit at any time.74 Thus it seems clear that mutuality of obligation is 
not an incxorah1c requircment al\(I that lack of lIlutuality is simply, as many 
courts h;l\·e cOllie to recognizc,75 an imperfect way of referring to the real 

70. NLRB v. Griswold Mfg. Co., 106 Fold 71.l, 722 (3d Cir. 1939). 
71. It is irunic that application uf the mutualily notion to the employment relation

ship has been e,pre~sed as ari,ing 0111 of a primary concern for the frce(lul1l of the em
ployees: 

An employee is never presumed to engage his services permanently, thereby 
cutting himself off from all chances of improving his condition; indeed, in this 
land of opportunity it would be ~g~i"'t public policy ~nd the spirit of our institll
tiolls Ihat any man should Ih,,, h,uulirap hi,mclf: "",I tl,(' I"w will preSIII1\(' ... 
tllat h(' flifl IInl ~o intC"IH1. Allel if 111(' nlillraci of employment be 1101 hilHling CHI 
the employee for the whole terlll of such elllployment, thcII it cannot bc binding 
upon the employer; there wOIIl<1 be lack of "mlltuality." 

Pitcher v. United Oil & Gas Syndicate, Inc., 174 La. 66, 69, 139 So. 760, 761 (1932). 
72. See, e.g., Meadows v. Radio Indus., 222 F.2d 347 (7th Cir. 1955); Lord v. 

Goldberg, 81 Cal. 596, 22 P. 1126 (1889) ; Hope v. National Airlines, Inc., 99 So. 2d 244 
(Fla. App.), uri. denied, 102 So. 2d 728 (Fla. 1958) ; Rape v. Mobile & O.R.H., 136 Miss. 
38, 100 So. 585 (1924). 

73. Corbin, for one, has pointed out that there is "vagueness and inconsistency and 
error" in use of the phrase "mutuality." IA CORDIN, CONTRACTS § 152 (1963). 

74. See, e.g., F. S. Royster Guano Co. v. Hall, 68 F.2d 533 (4th Cir. 1934) ; Alabama 
Mills v. Smith, 237 Ala. 296, 186 So. 699 (1939) ; Seifert v. Arnold Bros., Inc., 138 Cal. 
App. 324,31 Pold 1059 (1934) ; Edwards v. Kentucky Util. Co., 286 Ky. 341, 150 S.Wold 
916 (1941) (dictum); Yellow Poplar Lumber Co. v. Rule, 106 Ky. 455, 50 S.W. 685 
(1899) ; Kirkley v. F. H. Roberts Co., 268 Mass. 246, 167 N.E. 289 (1929). 

If the employee gives a sufficient consideration for the employer's promise, the 
lack of mutllality of obligation is immaterial. 

3A CORDIN, CONTRACTS § 684, at 229 (1960). 
75. Su, e.g., Armstrong Paint & Varnish \Vorks v. Continental Can Co., 301 III. 

102, 108, 133 N.E. ill, 714 (1921): 
While consideration is essential to the validily of a contract, mutuality of obliga
tion is not. Where there is no other consideration for a contract, the mutllal 
promises of the parties comtitnle the consideration, and these promises must be 
binding on both parties or the contract falls for want of consideration, but, where 
there is any other consideration for the contract, mutuality of obligation is not 
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obstacle to enforcing any kind of contraetlml limitation on the employer's right 
of discharge-lack of consideration. 

It might plausibly be arglled that the reqllisite consideration is to be 
fOllncl ill tlw employee's \last sen-ice illd"('cl, there seems to be some truth in 
the assertion that an employee who spends a significant part of his workin, 
life working for one employer to the exclusion of others has conferred • 
substantial benefit on the employer. There seems to be even more truth in the 
assertion that such an employee has suffered a real detriment in the irretriev. 
able loss of productive years, especially when his seniority and experience are 
not likely to be readily transferable to new employment. These arguments 
are stronger when the employee is to receive death or retirement benefits 
which have further induced him to remain in the employer's service.78 It is 
apparent, however, that the courts regard the employee as fully recompensed 
for his services by wages; nothing is left over to support any promise of con· 
tinued employment.77 So long as courts are unwilling to liberalize their n0-

tions of the consideratioll lIecessary to sl1pport promise of permanent employ-
111('lIt, there is lillI,' r('aSIIII til "xp""1 Ihal Ilwy will do so in order to uphold 
a promise 1I0t to discharge all Oil will ('1I1ployee for IIlterior reasons,1A an implied 
promise for which there is at best ail uncertain factual basis.79 

If there is anything in contract law which seems likely to advance the 
present inquiry it is the growing tcndency to protcct individuals from con· 
tracts of adhesion-from overreaching terms often found in standard fornl 

essential. If mutuality, in a broad sense, were held to be an essential element ill 
every valid contract to the extent that both contracting parties could sue on it, 
there could be no such thing as a valid unilateral or option contract. 

Similar statements can be found in Meurer Steel Barrel Co. v. Martin, 1 F.2d 687, 681 
(3d Cir. 1924); J. C. Millett Co. v. Park & Tillord Distillers Corp., 123 F. Supp. 484. 
493 (N.D. Cal. 1954) ; Levin v. Perkins, 12 Wis. 2d 398, 403, 107 N.W.2d 492, 495 (1961), 

76. The combined presence of inducement and detrimental reliance strongly suggests 
the possible application of section 90 of the RES/ATEMENT (SECOND) OF CONTRACTS (Ttnt. 
Draft No.2 (1965) (promissory estoppel). Bllt see MacCabe v. Consolidated Edison Co. 
30 N.Y.S.2d 445, 447 (N.Y. City Ct. 1941), where the court said, in considering 1M 
employee's rights IInder a retirement plan: 

"In this state, the rule is settled that, IInless a definite period of service is specified 
in the contract, the hiring is at will; and the master has the right to discharge 
and the servant to leave at any time." ... If the hiring can be terminaled at 
will, and provision for an employee's retirement is not embodied in a juridically 
recognizable obligation of the employer, then whatever provision may be made 
is, in the eye of the law, not a right but a gift. 
77. See Note, Employmmt Contracts 0/ Unspecified DI/ration, 42 COLUM. L. REV. 107 

(1942). 
78. Bill c/o 51. Louis, B. & M. Ry. v. Booker, 5 S.W.2d 856, 859 (Tex. Civ. AJI1I: 

1928), uri. denied, 279 U.S. 52 (1929), where an express promise not to discharge at will 
employees "unjustly" was enforced on the ground that it was "part of the considentioll 
inducing employees to enter and remain in the service, and the continued performanrc 
of the duties of their employment is a valuable consideration to the railway company." 

79. But compare the following observation by Judge Oark in Parev Prods. Cn. " 
I. Rokeach & Sons, 124 F.2d 147, 149 (2d Cir. 1941) : 

When we turn to the precedents we are met at once with the confusion of 
statement whether a covenant can be implied only if it was clearly "intended" 
by the parties, or whether such a covenant can rest on principles of equity. . . . 
One may perhaps conclude that in large measure this confusion arises out of the 
reluctance of courts to admit that they were to considerable extent "remaking" 
a contract in situations where it seemed necessary and appropriate so to do. 
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contracts used by large commercial establishments. so Judicial disfavor of con
tracts of adhesion has been said to reflect the assumed need "to protect the 
weaker contracting party against the harshness of the common law and what 
they think arc ahllses of freedom of eonlrac!."·' The samc philosophy scems 
to provide an appropriate answer to the argul1lent, which seems still to have 
some vitality,82 that "the servant cannot complain, as he takes the employment 
on the tcrms which arc offered him."s3 

The adhesion concept has been applied to employment contracts-to in
validate agrcements exempting the employer from liability for negligent injury 
to the employec.Rt Uut in view of the fact that the doctrine is apparently used 
only to invalidale overreaching contractual terms and not to raise obligations 
where nonc pre\'iously existed, it would be unrealistic to suggest that it could 
be a basis for limiting the employer's right of discharge. Even if an implied 
promise not to discharge the cmployee for an abusive reason could be built on 
the adhesion concept, such a promise would still lack supporting consideration. 
Inability to apply the doctrine dir('('tly to judicial protection of elllploy('e in
dividuality, ho\\·'·\·,T. dOl's lIot \\,(,,,1<"11 ils fOH'(' as a philosophical allaloguc.Ho 

In the lasl allalysis, theil, il is lIul pulicy but the tecllllical dilliculty of 
relaxing the rather rigid rules of consideration which makes it unlikely that 
the employer's right to terminate the at will employment relationship can 
be limited under contract law. 

VII. TIlE TRADITIONAL RULE AND THE LAW OF TORTS: 

THE SOURCE OF A POSSIBLE JUDICIAL LIMITATION 

ON TIlE EMPLOYER's RIGHT TO TERMINATE THE 

AT VVILL EMPLOYJIIENT RELATIONSHIP 

If a damage remedy were to be extended to abusively discharged em
ployees, it would protect personality interests of the employee-interests which 
by definitiOlI ha\'e 110 legitimate connection with the employment relationship 

80. See, ... g::' Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948); Fairfax Gas 
It Supply Co. v. Hadary, 151 F.2d 939 (4th Cir. 1945); Thomas v. First NaCI Bank, 
376 Pa. 181, 101 A.2d 910 (1954); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 
161 A.2d 69 (1960). See also § 2-302(1) of the Uniform Commercial Code, relating to 
contracts for the sale of goods: 

If the court as a matter of law finds the contract or any clause of Ihe contract 
to have heen unconscionable at the time it was made the court may refuse to 
enforce the conlract, or it may enforce the remainder of the contract without the 
unconscionable clause, or it may so limit the application of any unconscionable 
clause as 10 a\'oid any unconscionable result. 
81. Kessler, COlltracts 0/ Adilesioll-S(ll/Ie Tllo1l911ls Abolll Freedom 0/ COlllract, 

4J COLUM. L. HEV. 629,636 (1943). 
82. Su Garrity v. New Jersey, 385 U.S. 493, 499 (1967). 
83. Justice Holme, ill McAuliffe \'. New Bedford, 155 Mass. 216, 29 N.E. 517 (1892). 
84. E.g .• Blanco v. Phoenix Compania De Navegacioll, S.A., 304 F.2d 13 (4th Cir. 

1962); Johnston v. Fargo, 184 N.Y. 379, 77 N.E. 388 (1906). 
85. Like the allhesion c1Jllcept, the uoctrine of economic uuress, as one of the legal 

concepts used to alleviate some of the harsh effects of unequal economic power, bears some 
analogy here. But the uoctrine has apparently been used only to provide restitutionary 
relief anu not to compensate for any loss of prospective advantage. See Dawson, Eco
o01lli, Duress-A" Essav ill Perspecfic'l', 45 MICH. L. REv. 253, 282-83 (1947). Hence, 
chances for application of doctrine in cases of abusive discharge are probably slight. 
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or "contract." If the employer invades legally protected rights of the employee, 
for instance by the infliction of bodily injury or by defamation, the existence of 
the employment "contract" does not stand in the way of determining the em
ployee's rights under the I:\\v of tort~.Rn Since analogous int('r('~ts of the em
ployee are at stake when the employer unreasonably attempts to interfere with 
his personal freedom, it seems reasonable to bypass the law of contracts and its 
unyielding requirement of consideration by turning to the more elastic prin
ciples of tort law for a suitable basis upon which to predicate the discharged 
employee's action for damages. Such a basis may exist in the various types 
of tort liability which have evolved in connection with the exercise of a right 
for an improper, ulterior purpose. 

Legal recognition that one call be held liable solely 011 an'Ollllt of wrongful 
motives is more or less a twentieth century development.Bl Earlier, the law's 
general attitude toward bad motives found expression in the oft-stated maxim 
that "malicious motives make a bad act worse, but they cannot make that 
wrong which in its own essence is lawful."BB This maxim, however, has come 
to be recognized as mere question begging,8D and there are now many instances 
of tort liability based largely on the defendant's bad motives. Numerous, for 
example, are cases in which motive has resulted in liability for building spite 
fences,oo for drilling wells to cut off the plailltiff's underground water,91 for 
promoting nUl1lerous other nuisances designed only to harass the plaintiff,oZ 
or for unwarranted interference with favorable contractual relationships.Ds 

86. Su, e.g., Imre v. Riegel Paper Corp., 24 N.J. 438, 132 A.2d 505 (1957), where 
the employee recovered medical expcnses and loss of wages incurred as a result of the 
negligence of his employer. The employer's liability for negligence has, of course, been 
largely supersedel\ hy the workmen's compensation act'. 

87. SCI! gent'ral/y Lewis, S/lIlllld II,e M,,'i~'t' 01 lire /)rlrlld",,1 AjJt'cl lire Qlleslioll 01 
liis Liabilily, 5 COLUM. L. REV. 107 (1905) ; Walton, M,,'i~'r as all Elellleltl ill Torts ill 
the Commoll alld in Ille Civil Law, 22 HARV. L. REV. SOl (1909). 

88. Su Jenkins v. Fowler, 24 Pa. 308, 310 (1855). The statement was endorsed in T. 
COOLEY, A TREATISE ON TilE LAW OF TORTS 497 (1st ed. 1879). 

89. "This of course merely begs the question, since unle .. motive is to be eliminated 
altogether, it must be taken into account in determining whether the act is 'in its essence 
lawful' in the first place." W. PROSSER, HANDBOOK OF TilE LAW OF TORTS 24 (3d ed. 
1964). 

90. E.g., Larkin v. Tsavaris, 85 So. 2<1 731 (Fla. 1956) ; Hornsley v. Smith, 191 Ga. 
491, 13 S.E.2d 20 (1941) ; Flaherty v. Moran, 81 l\licll. 52, 45 N.W. 381 (1890); Hibbard 
v. Halliday, 58 Okla. 244, 158 P. 1158 (19IrJ); Harich v. l\Ia,liovich, 65 S.D. 321, 273 
N.W.660 (1937) ; Erickson v. Hudson, 70 Wyo. 317,249 P.2d 52J (1952). 

It has been said that maintenance of a spite fence should be enjoined upon proof 
"not only that the structure complained of is entirely useless to the [defendantJ, and with
out value to her property, hut also that it wa, maliciously erecter! for the purpose of injur
ing complainant in the use amI enjoymcnt of his property." Norton v. Randolph, 176 
Ala. 381, 390, 58 So. 283, 286 (1912). 

91. E.g., Katz v. Walkinshaw, 141 Cal. 116, 74 P. 766 (190J); Gagnon v. French 
Lick Springs Hotel Co., Ir.J Ind. 687, 72 N.E. 849 (1904); Barclay v. Abraham, 12\ 
Iowa 619, % N.W. 1080 (1903); Chesley v. King, 74 Me. 164 (1882) ; Stillwater Water 
Co. v. Farmer, 89 Minn. 58,93 N.\V. 907 (190J). 

92. Su grllerally Ames, JIow Far {I" Act lifo.\' Be a Tnr/ Becallse of Wrong/II' 
M,,'i~'r 01 /I,e AClor, 18 HAI<V. L. REV. 411 (1905); Fridman, Motive ill tire English Lmv 
of NllisOllCt', 40 VA. L. REV. 583 (1954). 

9J. Sa .'m,rr"Il\' Carpenter, lrlfrr/rrCllff H'illr C,,"lmc/ Nrlaliolls, 41 HARV. L. Ill:\,. 
728 (1928); Green, Rela/iorlal Illterests, 29 ILL. L. I~EV. 1041 (1935); Sayre, lrldllcirr.q 
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Many of the cases of tort liability based on the defendant's bad motives have 
been grouped under the rubric of "prima facie tort," which found expression 
in the classic statement: 

Now intent ionally to do that which is calculated in the onlinary courS(' 
of events to damage, lind which docs, in fact, damage another in that 
other person's property or trade, is actionable if done without just 
cause or excuse.94 

It has been pointed out that this is "no more than a form of words emphasizing 
the importance of ll1otive."9G But regardless of whether this notion is stated 
in terms of prima facie tort or bad motives, it lends general support to the 
proposition that tort liahility ollght to attach in cases of ahllsive <1isrha..,~e."n 

An analogy which seems particularly suited to the case of a disrharge raused 
by improper motives is the tort action designed to prevent the perversion of 
legal procedures to ulterior purposes-abuse of process.D7 Essential to recovery 
for abuse of process is the defendant's intent to exercise a right, lawful and 
valuable in itself, for a purpose other than that for which it was designed. Un
like the related tort of malicious prosecution, the action for abuse of pl"Ocess 
docs 1I0t depend on the absence of probable cause-the gist of the action is 
exercise of a right for an ulterior purpose regardless of whether it can or 
cannot be otherwise justilie(I.D8 This emphasis on state of mind makes the 
doctrinal framework of abuse of legal procedures especially suitable for an 
approach to the problem of abusive dismissals. To elaborate: in Grai1lgcI' v. 

J{ ill,"9 the landmark case on abuse of process, the defendants were held Iiahle 
chiefly because, in the words of one of the judges, "The process was enforced 
for an ultrrior purpose; to obtain property by duress to which the Defendants 
had no right."I(>O Liability should similarly be visited upon the employer who 
uses his \lowcr of discharge for an ulterior purpose and as a means of duress. 

Breach 0/ COlllract, 36 HARV. L. REV. 663 (1923); Harper, flller/erel/cc n·il" c,m· 
lroell/af Relaliolls, 47 Nw. U.L. REV. 873 (1953) ; W. PROSSER, HANDBOOK OF TilE LAW OF 
Tonrs § 123 (3d cd. 1964). 

94. Lord Bowen in Mogul Steamship Co. v. McGregor, Gow & Co., 23 Q.B.D. 598. 
613 (CA. 1889). For general (liscussions of the prima facie tort concept, see Hnil11cs, 
Pri,·ilc!le. Malia alld bllcIIl, 8 II.IR\,. L. REV. 1 (1894); Brown, The Rise IIIld TI,rmlflled 
f)cllli .. c 0/ Ihe f'rilllu Facie Tori f'rillcip/e, 54 Nw. U.L. REV. 563 (19j9); Note, The 
P,·ima F"cic Tori Vuclrille, 52 COLVM. L. REV. SOJ (1952). 

!IS. W. PROSSER, HANDBOOK OF TilE LAW OF TORTS § 26 (3d ed. 1964). 
96. C/. 51 COLUM. L. REv. 398 (1951). 
97. Sec grncrall)' RESTATEMENT OF TORTS § 682 (1938); \V'. PROSSER, IIM'DDOOK or 

THE LAW 0.· TORTS § 115 (3d ed. 1964); 32 MINN. L. REv. 805 (1948). 
98. The difference between malicious prosecution and abuse of process is discussed in 

Baldwin v. Davis, 188 Ga. 587, 4 S.E.2d 458 (1939). 
99. 4 Bing., N.C 212, 132 Eng. Rep. 769 (CP. 1838). In Graillger, the plaintiff mort

gage,l his vessel to the defendants under terms giving the plaintiff the right to retain pos
session. Thereafter, however, the defendants demanded that the plaintiff give up the register 
to the Ye"el, without which he could not go to sea. Upon plaintiff's refusal, the defendants 
obtained his arrest and imprisonment under a writ of capias-in order to compel him to 
gil·c up something to which the defendants were not entitled under the terms of the 
mortgage. 

100. fd. at (,81. 132 Eng. Rep. at 774. 
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It can be said that discharge of the at will employee, like resort to legal pro
cedures, is in its essence lawful. It can also be said, as with the right to invoke 
the processes of the law, that the employer's right of discharge is too valuable 
a right to be encumbered with unnecessary limitations. Bllt, as with any indi
vidual's right to bring legal action, the law should not allow the employer to 
exercise his right of discharge in order to effectuate a purpose ulterior to that 
for which the right was designed. 101 Just as the use of legal processes as a 
means of extortion gives rise to a dal1Jage remedy, so too should the oppressive 
use of the right of discharge. 

While cases dealing with abuse of process provide the most suitable 
analogy, further support for the employee's action can be derived from the 
growing body of cases in which interference by a third party with the em
ployee's interest in the at will employment relationship has given rise to re
covery in tort. 102 United Slates Fidelity & Gltaralltee Co. 'lI. Milionasl03 is 
illustrative. The plaintiff-employee filed a claim with the defendant, the em
ployer's insurer, for compensation for an injury he had suffered in the course 
of his employment. The defendant told the plaintiff that he would lose his 
job if he persisted in his claim. Then, by threatening cancellation of the elll
ployer's policy, the defendant procured the plaintiff's discharge. The defendant 
argued that no cause of action could arise frolll its threatening to do what it 
h"d a legal right to do to callcel the clllployer's policy. Thc cumt rejected this 
argument with the statement that the plaintiff's discharge was not procured as 

101. The sort of emphasis which our common law has placed on the defendant's bad 
motives in certain instances may also be found in the civil law concept of liability for 
"abusive use of a right" or abus de droit. This concept is based on the notion that rights 
are limited not only in their extent, but also in their exercise, and that there is therefore 
an ahuse of the right if it is exercised with the intention of injuring another. French law 
has long elllployed this reasoning in cases where Iq:al processes arc used for ulterior 
pnrposes and in cases of discharge Irom employment without jllst calise. See generall), 
Walton, SliP"" note 87; Gutteridge, A/"ue of /?irlhl.t, 5 CAMII. 1..J. 22 (1933). 

102. Su, e.g., Canuel v. Oskoian, 184 F. Supp. 70 (D.R.I. 19(0) ; London Guarantee 
& Accident Co. v. Horn, 206 Ill. 493, 69 N.E. 526 (1903) ; DeMinico v. Craig, 207 Mass. 
593,94 N.E. 317 (1911); Carneso v. SI. Paul Union Stockyards Co., 164 Minn. 457, 205 
N.W. 630 (1925); Warschauser v. Brooklyn Furniture Co., 159 App. Div. 81, 144 N.Y. 
Supp. 257 (2d Dcp't 1913) ; Jones v. Leslie, 61 Wash. 107, 112 P. 81 (1910); Mendelson 
v. Blatz Brewing Co., 9 Wis. 2<1 487, 101 N.W.2d 80S (1960).; Giblan v. National Amal
gamated Labourers' Union, (1903) 2 K.B. 600 (CA.). The source of common law pro
tection 01 the employment relationship appears to he the Onlinance and Statute of La
bourers, 23 Edw. III, SI. 1 (1349) and 25 Ed\\,. III, 51. I (1350), which were enacted 
after the Black Death had reduced the labor force in England by almost one-half. 2 W. 
HOLDSWORTH, A HISTORY OF ENGJ.lSH LAW 459-60 (3d ed. 1923). It was the employer's 
intcrest which these fourtcenth century statutes sought to protect. The connection between 
these ancient provisions and modern day protcction of the cmployment relationship. alII 1 
in,leed of all contractual relations, is shown in the landmark decision of Lumley v. Gye, 
2 E. & B. 216, 118 Eng. Rep. 749 (Q.B. 1853). In holding the defendant liable for enticing 
a famous opera singer from the employ of the plaintiff, the court reasoner! that even though 
the relationship of the opera singer and the plaintiff was not of the sort defined in the 
Statute of Labourers, the injury suffered by the plaintiff \\'as so closely analogous to that 
encompassed by the Statute that an extension 01 its underlying principle was warrante,l. 

103. 206 Ala. 147,89 So. 732 (1921). A case similar to Mil/ollas is American Surety 
Co. v. Scholtenballcr, 257 F.2d 6 (8th CiT. 1(58). 
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"the consequence of the exercise of a lawful right, hilt of the unlawful use of 
that lawflll right hy the rldC'mlant.",o4 

This dccision and oth.ers likc it go beyond merely excmplifying further 
the roll' flf wrongful I1Inti\"!'s in tort liahility, ThC'y find liahility not only when 
the rlekndant acts from u1t('l'ior moti\'cs, but also whcn he acts "withollt 
jllstification."IUr. Thus, a dC'fenrlant may be held liable though he lacks the state 
of mimI which makes the employer's discharge "ahusive" in the rlefinition urgerl 
here. Hilt despite the imperfection of the analogy, the interference cases demon
strate that an employee's interest in an at will employment relationship is con
sidered rlesen-ing of legal protection. And if the interest is protectable, it is 
difficlllt to see why it shollld matter whether the employee's discharge is 
procured hy the ahllse of a "Iawflll right" hy a third party or by the employe!'. 

r.fany of the cases involving interference by a third party with the at will 
employment relationship concern protection of the employer's \'aluable interest 
in keeping his employee. 10ft So, it might be argued, if the employee's interest in 
the relationship is to be protected from interference by the employer as well as 
by third parties, the employer's interest in preserving the same relationship 
should be similarly protected frolll employees. The answer to this argument is 
that an C'fjnation of the rights of the employer with the rights of the employee 
is in('OllSistcnt with the hash- in('quality in thc positions of thC' two. Moreo\"!'r 
tIl!' free<\"111 of the individual lIot to work for a particular ('1I1plnyC'1' has cOllie 
to he ITgan1cd as a more \'aluahle right than the freedom of the employer to 
select his employees, The employer's freerlolll has been limited hy our child 
lahor laws, the legally protected status of labor unions, and the growing body 
of laws prohibiting discrimination in hiring. And while the employer's right 
to Sl'\('ct his C'mployees has been thus limiter!, the freerlom of the individual to 
rdllse to Wllrk has, perhaps hC'('ause of Ollr ahhorrence of slavcr)" hC('OIlIC' vir
tually inviolahle. 1\5 one COllrt put it in holding a third party liable for proclIr
ing the discharge of an employee: 

The right to dispose of one's labor as he will ... is incident to the 
freedom of the individual, which lies at the foundation of the govern
l11('nt in all countries that maintain principles of civil liberty.107 

III short. the clllployee '5 right to work for whom he dlOoses is 100 "alllahle 

to he cirnll11scribed or limited to prevent abuse of the almost negligible coercive 
_._---_.- --.-_.- -- ----"-_. 

104. 206 Ala. al 151, 89 So. at 735. 
105. See Carpenter, supra note 93, at 734-35, 
106. It was the employer's interest in the employment relationship which the law 

first sought to protect, See note 102 supra. 
107. llerry v. Donovan, 188 Mass. 353, 355-56, 74 N.E. 603, 604, aNcal dismissed, 

199 U.S. 612 (1905). See also Rape v. ~[obile & O. KR., 136 Miss. JR, 100 So. 585 (1924), 
where the court, in finding a contract for "permanent" employment I" be terminable at 
will, expressed a concern for u'nwary parties who might tie themselves "l' in perpetuat 
contracts. 
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power of an employee's threat to quit his job. The situation of the employer 
difTers drastically from that of the employee. lOR There is nothing more than 
the appeal of symmetry and a harkening back to hollow notions of mutuality 
to uphold any suggestion that the rights of employers must correspond to the 
rights of employees. 

The cases involving interference with an employment relationship by 
a third party also provide a suitable basis for measuring damages in cases 
of abusive discharge. Generally speal<ing, the most significant item of damages 
in such cases has been the amount which the employee would have earned but 
for the defendant's wrongful act. lOB \Vhile it may not be sound to presume that 
the employment would have endured for the remainder of the employee's 
working life, the courts have deemed such a presumption fair because the 
defendant himself has made impossible any meaningful inquiry into what would 
have happened but for his wrongful act. 

In cases of wrongful procurement the plaintiff is generally held not entitled 
to any damages which may have been or might yet be avoided by reasonably 
diligent ellorts to obtain other employment. l1o Application of this principle in 
cases where the employee has been abusively discharged would be especially 
fitting, since the employee who is likely to suller the least damage is also the 
one least affected by employer coercion. In other words, the cmployee who 
has enough mobility to avoid the consequences of his discharge will also have 
enough mobility to make him an unlikely target for oppression by the employer. 
nut where the cmployee's experience is of special value only in his present 
employment or where his advanced age makes it doubtful that he can readily 
obtain comparable employment, he is more susceptible to improper exertion of 
the employer's power and less lil<ely to succeed in mitigating damages. 

There is, however, some authority to the effect that the employee is 
under 110 duty to avoid the consequences of his discharge by seeking other 

-----" ----------
108. As a malter of practical common sense, the situations of the employer ... 
and that of one of its servants are very different. The loss or damage to the 
[employer] occasioned by the departure of one of its servants would, save in 
very exceptional circumstances, be negligible. To a servant ... the security of 
employment ... is of immense value. 

McClelland v. N. 1. Gen. Health Services Bd., [1957] 1 W.L.R. 594,612. 
109. See, e.g., Hill Grocery Co. v. Carroll, 223 Ala. 376, 136 So. 789 (1931); Sul

livan v. Barrows, 303 Mass. 197, 21 N.E.2d 275 (1939). 
111). Sec, r.g., Smetherham v. Laundry \Vorke,,· Local 75, 44 Cal. ApI'. 2d 131, 111 

1'.2d 948 (1941); O·Brien v. Papas, 49 N.Y.S.2d 521 (Sup. Ct. 1944). Cases involving 
breach by the employer of an employment cOlltraet {or a definite term are also instructive 
on the subject of the cmployee's duty to mitigate. See, e.g., Beggs v. Dougherty Overseas, 
Inc., 287 F.2d 80 (2d Cir. 1961); Reinardy v. Bruzzese, 368 Mich. 688, 118 N.W.2d 952 
(1962); Wood v. Ravenscroft, 135 Iowa 346, 112 N.W. 640 (1907). It has been held 
that by refusing to accept the employer's gl!lod faith offer of re-employment the employee 
fails to fulfill his duty to avoid the consequences of the employer's breach. Stevens v. 
Chicago Feather Co., 178 III. App. 455 (1913); Ryan v. Mineral County High School 
Dist.,27 Colo. ApI'. 63, 146 P. 792 (1915); Schisler v. Perfection Milker Co., 193 Minn. 
1(,\}, 2SlI N.W. 17 (1934). The employee need not, however, accept the offer of re-em
ployment if anything ,Iegrading or offensive has occllrred betwecn the parties. See Hus
sey v. Holloway, 217 Mass. 100, 104 N.E. 471 (1914). 
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employment where the defendant has wrongfully procured his discharge.IIl 

This approach is punitive. If punishment is the objective of the remedy, ex
plicitly punitive damages should be awarded. 

The assessment of punitive dam<lgcs1l2 in cases of abusive firings would he 
fitting and desirable. They arc typically awarded where the plaintiH's loss is 
caused by the defendant's "malicious, oppressive, willful, wanton, or reckless" 
behavior,Ita and the usual objective is deterrence.IH Deterrence should also be 
a prime objective of the rellledy for abusive discharge. The possibility of 
furthering this objective by the assessment of punitive damages provides an 
additional argument for a tort rather than a contract remedy. \Vhile punitin' 
damages have been awarded in a number of cases involving tortious inter
ference with the employment relationship by a third party,lI" they have gen
erally not been recoverable against an employer in an action for breach of the 
employment contract, regardless of how evil the employer's motive in breach
ing.1I6 

VIII. THE PROBLEM OF PROOF 

j\s ill any case which turns on 1Il0tive or subjecth'e intent, a cause of ac
tion for abusive discharge would pose difficult factual questions. In this diffi
clllty lies perhaps the most cogent argument against gi"ing every emplo)'ee 
recourse to the courts in cases of abusive dismissal: that the danger of fic
titious claims threatens interference with the normal exercise of the employer's 
right of discharge. 

A libel action, MilliS v. Metropolitall Life IllS. CO.,IlT throws light upon 
sOl11e of the significant aspects of this evidentiary problem. Prior to his dis-

III. Larl"e" v. Fox Film Corp., 204 ApI'. lJiv. 776. 1'18 ;\I.Y.S. 7!J() (1<J23). 
Ill. Scc .'I'·IICrtl/l.\' Morris. PI/lli/h·e Vall/"IICS ill 1'",./ Cases, 44 HIIRV. L. REV. 117J 

(1'131). Al'cnnling to C. MCLORMICK, HA NIlUOOK ON TilE LII W OF D"~f,'GF.S 278-7'/ 
(1935), lhc allowancc of punilive damages in lort cases is fully recogniletl in forty stal,·, 
and in the federal courts ami is definilely rejected only in Louisiana, l1assacllllsell,. 
Nebraska. and Washinglun. 

1lJ. Sehastian v. Wood, 246 Iowa 94, 101,66 N.W.2d 841, 845 (1954). 
114. "The award of such damages constitutes an effecli\'e deterrent to sneh ofTetl<lcrs, 

and a salulary protection to soeiely and the public in general." 246 Iowa at 100, h() 

N.W.2d at 844. 
tis. E .. q., Harris v. Traders' & General Ins. Co., 82 S.W.2r1 750 (Tex. Ci'·. ApI'. 

1935) ; Hilton v. Sheridan Coal Co., 132 Kan. 525, 297 P. 413 (1<131); Hill Grocery c". 
v. Carroll, 22.1 Ala . .176, 1.16 So. 789 (1931) ; \Vyeman ". nearly, 79 Conn. 414. (,S A. 12'1 
(1906). Cf. Unile,1 Stales Firlclity & (;uar. Co. v. l\Iil1onas, 20(, Ala. 147, II') So. 7,l~ 
(1921 ), wlll're the employee was allowed to recover damages against a thinl parly for 
mellla! an"dish callSerl by procurement of his rlischarge, Similarly, sOllle cases "11,,,,· 
"punitive rl:lIllages," not as pl1nishmcnt, hut as compensation for injured fCl'lil1J!~ .. \'('j' 
Bixh)' Y. Dunlap, 56 N.H. 456 (1816); Wise v. Daniel, 221 Mich. 229. 1'/0 N.\\·. 7~{. 
(1922). 

11(, ... I'ttttith'c damages are not recu"erable for breach of cunlrac\." RESTII rEMDH 

OF Cmnl·'."·TS § 342 (1932), Nor .are damages for menial suffering ordinarily rrco\,crahl .. 
in a c"nlract action . .'iN' RF.STII,.EME',. of CIIN'II'''CTS § 341 (1932): lIollatul v. Sl""
tanburg- lIeral,l-Jonrl1al Co., 166 S.c. 454. 165 S.E. 203 (1932); Ha7en v. Cnb!>. Ij(, 
Fla. 151. 117 So. 85.1 (1928); Addis v. Gramophone Co., [1909J A.C. 488. 

117. 200 F.2d 800 (5th Cir. 1952), art. dCllird, 345 U.S, 940 (1953). 

223 



1428 COLUMBIA LAW REVIEW l Vol. 67:1404 

missal the plaintilT had scrvcd the defcndant insurancc cOlllpany for 32 years, 
the last 17 as branch manager. At issuc in the suit was the defendant's ex
planation that the discharge was due to inefficiency and unsatisfactory pro
duction in the branches managed by the plaintiff. The plaintiff claimed that he 
had been dischllrged for his refusal to accede to a request, made in a chain 
letter sent by the defendant's supervisor of agencies, that $1.00 be contributed 
to a political campaign fund. 

Similarly conflicting stories can be fonnd in virtually cvery reported 
decision where the propriety of an employee's discharge is at issue.u8 The 
proof on both sides is likely to be equally biased, with testimony from a dis
interested witness unavailable because the facts are contained within the em
ployment relationship. So while the employee may testify to the employer's 
improper motives, the employer in most cases can counter with equally credible 
evidence of inefficiency, neglect or insubordination. 

Ordinarily, where both sides present cflually credible versions of the facts, 
the plaintiff will have failed to carry his burden. However, there is the danger 
that the average jury will identify with, amI therefore believe, the employee. 
This possibility could give rise to vexatious lawsuits by disgruntled employees 
fabricating plausible tales of employer cocrcion. If the potential for vexatious 
suits by discharged employees is too great, employers will be inhibited in 
exercising their best judgment as to which employees should or should not 
be retained. And while as a matter of constitutional law the right of discharge 
is no longer absolute and inviolable, the employer's prerogative to make inde
pendent, good faith judgments about employees is important in our free 
cnterprise system. 

Compromise of thc empluyer's power to makc such judgments about pro
fessional, managerial or other high-ranking employees like the branch manager 
in the illims casc is especially undesirable. The higher ranking the employee, 
the more impurtant to the success of thc busincss is his effective performance. 
Compounding the potential for undue inhibition of the employer's judgment 
at the higher echelons of employment is thc greater difficulty of articulatillg 
the basis for a discharge at that level. Compared to the wage earner, whose 
routinc duties Gill generally he lIIeasured against a lIIechanical standard, the 
value of the salaried employee is llIore likely to be lIIeasured in such intangible 
qualities as illlagination, initiati\·c. (Irh'e, alld persollality. The employer's 
evaluation of Ihc higher rankillg elllploy!'!' i., usnally a highly personalized, 
intuitive juclgnH.'nl, alld. as such. is ilion' diflindt to translatc into concrele 
reasons which sOllleone ('lsI' a jllrytll<ln'-I'i11l rea(\ily unrlerstand and ;-tl" 

preciate. IlHked, e\'C1l if it is l'OIIl'e<lcd thaI Iltc protectiun frulII ulIwarrallll'd 
._------ . --.-. -- --------

118. Sa, r.g., Seifert v. Arnold Bros., IIIC., 138 Cal. API'. 324, 31 P.2d 1059 (1934): 
Lons v. \;clIr/:c Waller nrc\\'ing Co., 145 Wis. I, 12'.1 N.W. 645 (Jllll); Unite" Stales 
Fidelity & (;lIar. Co. v. Millonas, 20G Ala. 147, ll'.l So. 732 (1921); Bell v. Faulkner, 75 
S.W.2d 612 (Mo. App. 1934). 
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disrlmrgrs afTonl('d rank and file rlllployees by labor agrccmcnts is appropriate, 
it llIight still he arguc() that no intrusion of any kind upon the employer's 
subjectivc ('valuation of higher echelon employees should be tolerated. But 
this argl1l11cnt, when vicwcd against the strong interest in protecting thc 
freedfJm and integrity of all employees, has force only if the sanctity of the 
normal right of discharge would be seriously impaired by unfounded claims 
of employer coercion. 

The problem of proof is not insurmountable, for there are a number of 
evidentiary techniques available to the courts by which the genuineness of a 
claim might be reasonably guaranteed and serious infringement of the em
ployer's normal right of discharge avoided. 

Certainly, the employee should not be allowed to shift to the employer the 
burden of showing that the discharge was motivated by good cause by proving 
only that he capably performed the dllties required by his job and was dis
charged for no apparent reasonun Such a standard would provide the em
ployee with protection not only for his individual freedom but also for his 
interest in job security; such protection would restrict too greatly the em
ployer's prerogative to dismiss an employee. The employee should be required 
in all cases to prove by affirmative and substantial evidence120 that his dis
charge was actuated by reasons violative of his personal freedom or integrity. 

Thc employee might even be held to a higher burden of proof than that 
normally required in civil actions. In that the proof offered in such cases 
would often be thc word of one litigant against that of the other, the em
ployee's action would be akin to others where the facts are likely to be known 
only to the litigants themselves.121 In such lawsuits it has been customary to 
counteract the rlanger of deception by requiring proof of the issues by "clear 
and convincing" evidence.122 Similarly, compelling the employee to bear this 

119. Compare the following statement, made in connection with a complaint that an 
employee was discharged due to union activity in violation of the National Labor Rela
tions Act: 

The Company does not have to prove nondiscrimination because of IIni<ln activi
ties. The [National Labor Relations] Board must prove discrimination because 
thereof. This burden on the Board to prove discrimination and to prove that 
discrimination was employer! in fhe hiring or firing of a man hr,·alls .. of his 
union activitic~ doc!; lIot ~hirt fnlln the Boa.-d. 

Interlake Iron Corp. v. NLRB, 131 F.2d 129, 134 (7th Cir; 1942). 
120. Compare the burden on the National Labor Relations Board "to prove affirma

tively and by substantial evidence" that an employee was discharged because of his labor 
union activities. See, e.g., NLRB v. Standard Coil Prods. Co., 224 F.2d 465, 470 (1st 
Cir. 19':;5) ; NLRB v. Reynolds Int'l Pen Co., 162 F.2d 680, 690 (7th Cir. 1947). 

121. E.g., Holley Coal Co. v. Globe Imlem. Co., 186 Fold 291 (4th Cir. 1950) 
(fraud): Steketee v. Steketee, 317 Mich. 100, 26 N.W.2d 724 (1947) (specific per
formance of oral contract); In re Mazanec's Estate, 204 Minn. 406. 283 N.W. 745 
(1939) (undue influence) ; Jewell v. Allen, 188 Okla. 374, 109 P.2,1 235 (1941) (action 
for damages for deceit). See generally 9 }. WIGMORE, EVIDENCE § 2498 (3d ed. 1940). 

122. The litigant upon whom this burden of persuasion is placed should lose if 
the trier or triers of the fact are not convincec1 IIpon all the evidence that the 
facts upon which his claim depends ... are highly probably true. 

McBaine, Bllrdm of Proof: Deg,.ees of Belief, 32 CALIF. L. REV. 242,254 (1944). 
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heavier burden of persuasion might yield appreciable protection from vexa
tious claims of abusive dismissal. Or, as has been done in other situations 
where the likelihood of spurious claims is great, l~a a claim of abusive dismissal 
might be rcjected where therc is nothing to corroborate it. 

A somewhat similar barrier to unfounded claims might be established by 
buttressing the employer's inevitable counterargumcnt-that the discharge 
was for good cause-by a presumption to that elTect. Such a presumption 
would be particularly appropriate in the casc of an cmployee who had not yct 
served a reasonably long time with the employer. Moreover, the burden of 
overcoming such a presumption would not have a harsh impact on the em
ployee of short h'1 111 re, sillcc h(' is ulllikl"ly 10 hav(~ as much at slake as the 
employec 10llg in thc scrvice of one cmployer. 

On the other hand, in cases like lIfims, where the discharged employee 
had served the employer for 17 years as a branch manager and 32 years in all, 
a jury would probably bc quitc jllstific(1 in finding littlc mcrit in an cxplanation 
that the plaintilT was fired for "chronic" incfficiency and incompetence. Indccd, 
thcre should be a point where long years of service cause the presumption of a 
propcrly motivatcd dischargc to losc its forcc. Thc tricr of fact might even 
properly consider each ycar's service beyond a reasonable probationary period 
as lending increasing strength to an inference that the employee's services 
were satisfactory to the employer. This would, to be Sllre, make it more diffi
cult to discharge a long-tenured employee without substantial risk of a claim 
for abusive discharge, but a presumption of proper motives seems unwarranted 
in such cases. But there is something to be said for being more indulgent with 
the employee who investcd many ycars wilh a particular cmployer and whose 
advanced agc will make it difficult for him to obtain suitable employment else
where.124 And as for the older employee who may be inclined to "coast" his 
last 10 or 15 years of work into retirement,125 there will still be available to 
the employcr a wide ,"aricty of sanctions, including discharge if all else fails, 
by which thc cmployec's cfficiency can bc maintaincd. 

123. Compare the rule allowing recovery in tort for mental suffering only when 
manifested by some visible physical symptom. Pennick v. Mirro, 189 F. Supp, 947 (E.D. 
Va. 1960) ; Espinosa v. Beverly Hosp., 114 Cal. App. 2d 232, 249 P.2d 843 (1952); Colla 
v. Mandella, 1 Wis. 2<1 594, 85 N.W.2d 345 (1957). Compare also the cases where ver
dicts were overturned when basell only on subjective testimony as to physical pain. 
Sporgis v. Butler, 40 Cal. App. 647, 181 P. 246 (1919) ; Johnson v. Great Northern Ry., 
107 Minn. 285. 119 N.W. 1061 (1909). 

124. It is well known that such indulgence is common practice among arbitrators 
deciding discharge cases under collective agreements. Very often an arbitrator will set 
aside the discharge of an employee with long service and freely admit that the same 
reasons would have justified the discharge of an employee with less seniority. 

It has been pointed out that older workers tend to be less optimistic about their 
future prospects and tend to attach greater relative importance to job security than do. 
younger workers. G. CROOK & M. HEINSTEIN, THE OLDER WORKER IN INDUSTRY 89-90 
(1958). If this is true, the older employee is more susceptible to employer coercion

po~sibly a further reason for being more liberal in regard to the evidentiary sufficiency 
of an older employee's claim. 

125. Ct. G. CROOK & M. HEINSTEIN, supra note 124. at 68, where the authors o.ffer 
evidence that. contrary to the belief of some, job apathy does not set in with old age. 
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From a pragmatic standpoint, however, it is doubtful whether it would be 
necessary, or even desirable, for the courts to increase the burden of proof 
to protect the employer's normal right of discharge from undue intrusion. 
If the ullcertainty of determining the employer's subjecth·e intent should lead 
to findings generally unsatisfactory to employers. they would be quick to 
resort to arbitration or to create some other machinery for airing and ad
justing such claims outside the courts. Thus a lack of confidence in courts and 
juries could lead, alheit in a roundabout way, to the creation of private means 
of settlement that might well be the most effective and expeditious way of 
handling- snch ca5('s.126 

IX. TilE I'I!UCESSES BY \VHICII TIm LIMITATION ]\'ht;1J'1' BE 

ESTABLISHED AND GIVEN CONTENT 

Some writers have boldly suggested that all the constitutional limitations 
imposed un the exercise of government power might be a)lpliell wholesale as 
checks on private organizations, chiefly corporations, whose power is quasi
governmentaJ.127 This proposal draws support not only from the equation of 
governmental and corporate power, but also from an increasing identification 
of industrial and governmental interests stemming, in part, from the large 
number of government projects contracted out to private indl1stry.128 But 
while there may be some collaboration and some similarity in size between 
government and private corporations. any suggestion that the Bill of Rights 
and the fourteenth amendment as such will be applied to large corporations 
seems visionary.129 And while the theory t1s11al1y offered in support of the 

12(,. Compare the strong preference which elllpluyers an.\ unions have for arbitrating, 
rather than litigating, discharge cases and other grievances arising under a collective 
bargaining agreement. Sce Jones & Smith, Mallagcmellt alld Labor Appraisals and 
Criticisms of tire Arbitralion Process: A Reporl witlr COlll1llCIIls, 62 MICH. L. REV. 
1115 (1964). 

127. The historical trend of judicial decision-making has been to bring more and 
more activity within the reach of the limitations of the Constitution. Since 1789, 
mureO\'cr, more and more governmental activity has been made subject to due 
process and similar limitations. The next logical step would be to draw private 
governTnents into the tent of statc action. 

A. S. ?lhLLER, PRIVATE Gm'ERNMENTS AND THE CONSTITUTION 13 (Occasional Paper for 
Center for the Study of Democratic Institutions, 1959). 

128. SU J. K. GAI.nRAITII, TIlE NEw INDUSTRIIII. STATE 296-317 (1967). 
12'1. There has been stTOng cTiticism of the suggcstion that seclors of private puwer 

might be regulated by the Constitution. Su, e.g., Wellington, Tire COllslillllion, lire 
Labor Vllion, alld "Governmental Actioll," 70 YALE L.J. 345, 348 (1961) : 

Undue fascination with the supposed structural and power similarities unions and 
corporations ha"e with government ean be misleading. Some commentators have 
hecome so fascinated, and it is this fascination that provides the decisive reason 
for their advocacy of regulation by the Constitution. There is also little doubt 
that some commentators are motivated by an undisciplined desire to "let the mind 
be bold." This sort of thinking deserves little sympathy. The Bill of Rights and 
the fourteenth amendment are the great instrulUents with which conrts protect 
the people from misused governmental power. The view that because unions and 
corporations are somehow similar to government they too should be restrained 
by these same constitutional provisions has perhaps an aesthetic and emotional 
appea\. Its analytical shortcomings, however, are fata\. 

See also Wechsler, Tott'ard Neutral Principles of COlls/i/lltiollal Law, 73 HARV. L. REV. 1 
31 (1959). ' 
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proposal-that corporations operate under state charters and are therefore 
state agencies18°-has a superficial appeal, untold difficulties would inevitahly 
be encountered in attempting to fit widely differing private relationships onto 
a Procrustean bed of constitutional principles. The corporate charter theory, 
moreover, leaves free from limitations a large numher of unincorporated firms 
and establishments with great economic power. The suggestion has apparently 
been made on the assumption that the legislative and common law processes 
are too slow moving to meet the increasing need to protect individual freedom 
from oppression by private entities.l8l If contrary to this assumption, the 
legislatures or the courts proceed quickly with the task of developing other 
approaches, it will not be necessary to resort to the drastic yet inadequate step 
of limiting the exercise of private power thmugh recourse to constitutional 
law.182 

The states could, of course, enact more statutes prohibiting an employer 
from coercing an employee in specific ways, such as interfering with his 
political free choice, compromising his professional ethics, and coercing him 
to engage in fraud or criminal activity. Most important, such legislation could 
give the discharged employee a remedy in damages for his resulting injuries. 
But because it would be impossible to anticipate all the particular aspects of 
the employee's life which might be subjected to abuse, and since what is rea
sonable for an employer to demand of an employee might vary from job to job, 
a single, general statutory definition of the wrong might be preferable. If 
statutes could be passed which identify the wrong as, for example, interference 
with the freedom or integrity of the employee in respects which bear no rea
sonable relationship to the employment or which do not advance the legiti
mate interests of the employer,l~~ the courts could be left to perform the 

130. One may reawnably foreca~t, in the fUlure, clirect application of constitu
tional limitalion~ to the corporalion, l1lerrly heca"se it holds a state charter and 
exercises a degree of economic power s"/lide,,l 10 "1;,I<e its practices "public" 
rules. 

Berle, Constitutional Limitations on Corporate Actit"ity-Protution 0/ Personal Rights 
Jrom Invasion Throl4g" Economic Power, 100 U. PA. L. REV. 933, 953 (1952). 

[W)e could consider applying to the corporation the whole pattern oJ COil troIs laid 
upon the states when the Federal RepUblic was created under the Constitution 
of 1787. The parallel is not too fanciful since many of the states in fact started out 
as corporations created by the Crown, boclies politic enclowed with public au
thority. 

Latham, The Commonwealth 0/ t"e Corporatioll, 55 Nw. U.L. REV. 25, 35 (1960) (em
phasis in original). 

131. Another slower and less predictable line of protection is to rely on the 
growth of the common law, particularly the law of torts. 

Berle, Legal Problems 0/ Economic Power, 60 COLUM. L. REV. 4, 9 (1%0). 
132. Cf. Wellington, The Constitlltion, the Labor Union, and "Governmental Action," 

70 YALE L.J. 345, 348 (1961): 
The need to regulate unions and corporations is undeniable; but it need not be 
assumed a priori that the Constitution is the proper regulatory instrument. Other, 
more appropriate, means may be available to accomplish the same desirable ends. 
133. Compare the standard applied in Mitchell v. International Ass'n of Machinists, 

196 Cal. App. 2d 796,16 Cal. Rptr. 813 (1961), where two members were expelled from a 
labor union for actively campaigning for the enactment of a state right-to-work law. 
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function, for which they are well suited, of giving reasoned elaboration to a 
broad statutory provision.134 And through a process of continuing judicial 
articulation a detailed bill of rights for all employees could be provided. 

I nstead of having claims of abusive (Iismissal hcard by courts and juries, 
legislation could vcst exclusivc authority to dccidc such cases in thc various 
civil rights or fair employment practices commissions which have been estab
lished in a number of jurisdictions.13G So expanding the authority of these 
commissions would seem to bc a most appropriate means of dealing with the 
general problem of employer interferencc aud oppression. lau This approach 
would provide thc advantages of administrative responsibility and expertise 
in a lilllitcd arca, for the task of such a commission in determining the em
ployer's Illoth'e would be essentially the same in cases of abusive discharge 
as in cases where discrimination is claimed. Also, the range of remedies avail
able to such cOlllmissions is typically wider than that at the disposal of the 
courts,13T a difference which might allow the commission to deal with abusive 
employer practices in contexts other than discharge. Such an expansion would 
obviously be ill kceping with the cOllllllissions' function of protecting the 
"civil rights" of individuals from abuse at the hands of private employers. 
Indeed, it seems anomalous that these tribunals provide relief to an employee 
who is discharged because of his race or religion yet do not grant similar relief 
to an cmployee who is discharged because he exercised his right of free speech 
or b<:c;tusc hc n~fuscd to commit somc fraud or crime at his cmployer's behest. 

Thc problcm docs scem to bc one suitcd to legislative inquiry and solu
tion. laR "\5 a practical matter, howcver, the prospects for any kind of general 

The court ordered their reinslatement, saying that "where the political activity of the 
member is not patently in conflict with the union's best interests, the union should not be 
permitted 10 use its power over the individual to curb the advocacy of his political views." 
Id. al R07, 16 Cal. Hptr. at 819-20. 

\J4. As Chid Justice Hughes ollce sai.t of Ihe Sherman Anlitrust Act, such a stan
dant of rrasollahlcllcsS, "[aJs a charter of freedom," would have a "generality and adapt
ability ... ,mp"r"ble to that fOllnt! to be desirable in constitutional provisions." Appalachian 
Coal" Illc. v. United Slates, 288 U.S. 344, 359-60 (1933). 

US. The 11I0st pervasive enactment in this area, of course, is the Federal Civil Rights 
Acl of 1964, Title vn of which establishes an Equal Employment Opportunity Com
mission vested with authority to prevent discrimination in employment on the basis of 
race, color~ religion, sex or national origin. 42 U.S.c. § 2000e et seq. (1964). The Act 
covers almost all employers of 25 or more employees as well as employment agencies 
al1l1 labor unions. See geJIemlly Berg, Eqllal Employmenl Oppnrl""ily Under lire Civil 
Riglrls //ci "f 19M, 31 BKI.YN. L. REV. 62 (1964). Thirty-one states now have administra
tive tribunals which enforce prohibitions against discrimination in employment. SI!(! Bon
field, Tire Oriqin alld De~'elop,,,ellt 0/ Aml'rican Fair ElIIplo)'IIIl'1I1 Legislalion, 52 IOWA 
L. HE\·. 1043, 1088 n.208 (1967). 

136. Ct. Note, Tire Righi 10 Eqlllli Treatm,,"t: Admillistrati<'l' EII/orcement Ilf Anti
discrimi,rnli,," Lc.qisilltion, 74 HARV. L. RF.V. 526 (1\161). 

137. Under Title VII of the Federal Civil Hights Act of 1964, for example, the Equal 
Employment Opportunity Commission can grant injunctive relief and such other relief 
"as may be appropriate," which may include reinstatement and/or back pay. 42 U.S.c. 
§ 2000e-5(g) (1964). Anglo-American courts, on the other hand, have traditionally re
fuserl to reinstate a wrongfully dismisse.1 employee, or, as they put it, to order specific 
performance of a personal service contract. Ogden v. Fossick, 32 L.J.H.L. (n.s.) 
73 (18G.n : l\td\lenamin v. Philadelphia Trans. Co., 356 Pa. 88, 51 A.2d 702 (1947). 

138. ct. R. HALE, FREEDOM THROUGH LAW 548 (1952): 
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legislative reform in this area are dim. The obstacles which commonly hinder 
legislative reforms of this sort have been commented upon elsewhere.130 Suffice 
it to say that general statutory limitations on the employer's right of discharge 
are unlikely to be enacted so long as there is no strong lobby to promote 
them.140 Employees having diverse job specialties and working at varying 
echelons of employment simply are not equipped to form a cohesive group 
with enough power to influence legislators. HI The unlikelihood that such 
legislation will be enacted in the foreseeable future is enhanced by the strong 
interest groups to be counted on to oppose it.142 One need not be an extreme 
cynic to say that employers would not favor such legislation. Nor could organ
ized labor be expected to favor laws which would give individual employees 
a means of protecting themselves without need of a union. Therefore, it ap
pears that protection of all employees fr011l the abusive exercise of employer 
power will have to originate, if it is to be established at all, ill the courts.t43 

As far as individual liberty is concerned, it is just as important that legislative 
bodies should be able to protect persons from oppression at the hands of private 
groups which exercise power indistinguishable from that exercised by government 
as it is that courts should be able to protect them from oppression by officials 
whose power is more generally recognized as governmental. 
139. See, e.g., Peck, The Role of IIII' Cmlrls alld Legislall/res in Ihe Reform of TorI 

La'll!, 48 MINN. L. REV. 265 (1963). Among the characteristics of the legislative process 
which the author points to as generally obstructing statutory reform of tort law are that 
legislators are indifferent, lack insight and experience, are paid inadequate wages, fail to 
hold satisfactory committee and public hearings, and are subject to well-organized 
lobbies and pressure groups. 

140. Professional associations might be the most logical organizations to seck such 
legislation, but at least one observer has noted that these groups have so far avoided 
undertaking to protect their constituents from arbitrary employer power. Barkin, s1lpra 
note 33, at 240. 

141. Compare the strong lobby of the automobile dealers that led to the enactment of 
the Federal Automobile Dealer Franchise Act of 1956. Cf. supra note 55. Consider, in this 
connection, the more broadly based community of interests among automobile dealers 
than among employees as a class. 

142. Consider, in this connection, the theory that the influential legislative lobbyists 
of today represent "a series of groups, each of which has struggled for al1<l finally attained 
a power 10 stop Ihings conuit·al>/.v inimical 10 its illlere.,'s and, within far narrower limits, 
to start thinRs." D. RIF.~MAN, TilE LONF:I.Y CRown 244 (1950) (emphasis a,ltled). 

Su alsa D. TRUMAN, TilE GOVERN~n:NTAL PROCESS 362-63 (1951); Dykstra, The 
1m pac I of Pressllre Grollps an II,e Lel/islalit'l! l'rous." 1951 WASil. U.L.Q. 3{)('. 

143. Cf. K"eton, Judicial Law Reform-A Perspcclit'e on ti,e Performallce of Ap-
pellate COllrts, 44 TEXAS L. REv. 1254, 1260 (1966) : 

They assert ... that it is the province of the legislature, not the court, to meet the 
need for reform .... [T]he assertion that legislatures could perform this task, 
jf only they would, grows ever more questionable in our changing social anri 
political order. Even if legislatures could do the task alone, moreover, Iheir 
practice has conclusively demonstrated that they do not. 1£ courts also fail to 
act when law reform is needed, the consequence will be a constantly increasing 
heri tage of outmoded rules. 

B"cause of Ihe ohslacles to I("gislalive reform of pri"ate law, particularly ill Inrt law 
(see note 139 supra), many commentators have urged" more aclive and creative role for 
the jUdiciary. See, e.g., W. SEAVEY, COGITATIONS ON TORTS 52-72 (1954) ; Keeton, Crralivt 
Conlinui". ill IIII' Law of Torts, 75 HARV. L. RF:V. 463 (1962) ; James, Tnrl Low ill Mid
slrl'am: Tis Challenge to Ihe Judicial Prouss, 8 BUFFALO L. REv. 315 (1959) ; Peck, Tilt 
Role of tire COllrts alld Legist.rlllrl'S ill Ihl' Rrform of Tori Law, 48 MINN. L. REV. 265 
(1963). 

For a survey of variolls philosophical ;tnd jurisprudential attitudes toward jurlicial 
creativity, see Friedmann, Ll'gal Philosophy alld 'I/dicial Lawmakillg, 61 COLUM. L. REV. 
821 (1961). 
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CONCLUSION 

The judiciary has not been reluctant. to expand the meaning of consti
tutional provisions in order to protect the individual from governmental op
pression. It is something of a paradox that the courts have ~o far displayed 
no similar bent for invention and improvisation when it comes to protecting 
individuals, particularly in their highly vulnerable status as employees, from 
the private establishments upon which they are becoming increasingly de
pendent. Instead, there has been a blind acceptance of the employer's absolute 
right of discharge. This outmoded doctrine has been supported by technical 
principles of contract law. But another common law resource can be tapped 
to eliminate much of the potential for oppression inherent in the employment 
relationship. Through adaptation of the general emphasis on wrongful or 
ulterior Illoth·es which today pervades the law of torts the courts could fashion 
a rellledy for the abusively discharged employee and thereby gh·e to nil em
ployees some assurance that they will be their own masters as to matters not 
their employers' business. 
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In Defense of the Contract at Will 

Richard A. Epsteint 

The persistent tension between private ordering and govern
ment regulation exists in virtually every area known to the law, 
and in none has that tension been more pronounced than in the 
law of employer and employee relations. During the last fifty years, 
the balance of power has shifted heavily in favor of direct public 
regulation, which has been thought strictly necessary to redress the 
perceived imbalance between the individual and the firm. In par
ticular the employment relationship has been the subject of at 
least two major statutory revolutions. The first, which culminated 
in the passage of the National Labor Relations Act in 1935,1 set 
the basic structure for collective bargaining that persists to the 
current time. The second, which is embodied in Title VII of the 
Civil Rights Act of 1964,· offers extensive protection to all individ
uals against discrimination on the basis of race, sex, religion, or 
national origin. The effect of these two statutes is 80 pervasive that 
it is easy to forget that, even after their passage, large portions of 
the employment relation remain subject to the traditional common 
law rules, which when all was said and done set their face in sup
port of freedom of contract and the system of voluntary exchange. 
One manifestation of that position was the prominent place that 
the common law, especially as it developed in the nineteenth cen
tury, gave to the contract at will. The basic position was well set 
out in an oft-quoted passage from Payne v. Western & Atlantic 
Railroad: 

[M)en must be left, without interference to buy and sell where 
they please. and to discharge or retain employees at will for 
good cause or for no cause, or even for bad cause without 
thereby being guilty of an unlawful act per se. It is a right 
which an employe may exercise in the same way. to the same 

t James Parker Hall Profeuor of Law, UDivenity of Chicago. 
I Act of July 6,1935, ch. 372,49 Stat. 449 (codified 88 ameDded at 29 U.S.C. II 161-169 

(1982». 
• Pub. L. No. 88-352, 78 Stat. 253 (codified 88 ameDded at 42 U.S.C. §§ 2000e to 2000e-

17 (1982». 
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extent, for the same cause or want of cause as the employer.' 

The survival of the contract at will, and the frequency of its 
use in private markets, might well be taken as a sign of its suitabil
ity for employment relations. But the contract at will has been in 
retreat even at common law, as the movement for public control of 
labor markets has now spilled over into the judicial arena. The ju
dicial erosion of the older position has been spurred on by aca
demic commentators, who have been almost unanimous in their 
condemnation of the at-will relationship, often treating it as an 
archaic relic that should be jettisoned along with other vestiges of 
nineteenth-century laissez-faire.· Thus it is commonly asserted 

• Payne v. Western &: At!. RR, 81 Tenn. 507, 518-19 (1884), overruled on other 
ground., Hutton v. Watters, 132 Tenn. 527, 5«, 179 S.W. 134, 138 (1915). The paasage 
continues 88 followa: 

He may refuse to work for a man or company, that trades with any obnoxioua person, 
or doea other thinp which he dislikes. He may persuade his fellows and the employer 
may lose all his handa and be compelled to close his doors; or he may yield to the 
demand and withdraw his CUBtom or ceaae his dealinga, and the obnoxious person be 
thus injured or wrecked in busineu. 

81 Tenn. at 519. It .hould be noted that Payne did not itself involve the discharge of an 
employee for a bad re880n or no reaaon at all. As the last two quoted sentences indicate, the 
question of the status of the contract arose obliquely, in a defamation suit by a merchant 
against a railroad. The rai1road's yard muter had posted a sijrn that read: "Any employe of 
this company on Chattanooca pay-roll who trades with L. Payne from this date will be 
discharged. Notify all in your department." Payne, 81 Tenn. at 510. 

Th. p1aintift' Payne claimed that his busineea, which had been heavily dependent upon 
the trade of railroad workers, had thereby been ruined. The court held for the defendant on 
the lfOunda that (a) there W88 no defamation 'implicit in the announcement and (b) the 
employer" notice to ita employees W88 within ita righta because all the contracta with ita 
workers were terminable at will. Hutton overruled Payne, not on the ground that contracta 
at will were againat public policy, but on an abuse-of-righta theory according to which an 
employer cannot use his right to discharge employees for the 101. purpose of harming third
party interesta. The propriety of the Hutton theory is a difficult question, but my viewa 
tend toward those of the Payne court. See Epstein, A Common Law for Labor Relationa: A 
Critique of the New Deal Labor u,ulation, 92 YALB L.J. 1357, 1367-69. 1381 (1983). 

• E.g., Blackburn, Re.tricted Employer Dischar,e Rights: A Changing Concept of Em
ployrrumt at Will, 17 AM. Bus. L.J. 467, 491-92 (1980); Blades, Employment at Will v. Indi
vidual Freedom: On Limiting the Abusive E%ercue of Employer Power, 67 CoLUa.. L. RBv. 
1404, 1405-06, 1413-14, 1435 (1967); Blumrosen, Employer Ducipline: United Stotes Re
port, 18 RI1J'GIIIUI L. RBv. 428, 428-34 (1964); Feinman, The Development of the Employ
ment at Will Rule, 20 AM. J. LBGAL HIST. 118, 131-35 (1976); Murg &: Scharman, Employ
ment at Will: Do the E%ceptiona Overwhelm the Rule?, 23 B.C.L. RBv. 329, 338-40, 383-84 
(1982); Peck, Unjust Duchor,e. from Employment: A Nece.8ary Change in the Law, 40 
OHIO ST. L.J. I, 1-10 (1979); Summers, Individual Protection Againat Unjust DUmusal: 
Time for a Statute, 62 VA. L. Rav. 481, 484 (1976); Weynard, Present Status of Individual 
Employee Right., Paoc. N.Y.U. 22n ANN. Com. ON LAB. 171,214-16 (1970); Note, Guide
line. for a Public Policy E%ception to the Employment at Will Rule. 13 CONN. L. RBv.617, 
641-42 (1980); Note, Protecting Employee. at Will Againat Wrongful Dilcharge: The Pub
lic Policy E%ception, 96 HARV. L. RBv. 1931, 1931-35 (1983); Note, Protecting At Will Em
ployee. Againat Wrongful Duchar,e: The Duty to Terminate Only in Good Faith, 93 
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that, however congenial the contract at will might have been to the 
conditions of earlier times, major transformations in firm organiza
tion and industrial production have rendered it anachronistic to
day. One early and influential attack on the contract at will shows 
the importance of the issues that it raises: 

It is a widely accepted proposition that large corporations now 
pose a threat to individual freedom comparable to that which 
would be posed if governmental power were unchecked. The 
proposition need not, however, be limited to the mammoth 
business corporation, for the freedom of the individual is 
threatened whenever he becomes dependent upon a private 
entity possessing greater power than himself. Foremost among 
the relationships of which this generality is true is that of em
ployer and employee.' 

The contract at will is thus thought to be particularly unwise 
because it invites the exercise of arbitrary power by persons with a 
dominant economic position against individuals whose mobility is 
said to be limited by the structure of labor markets. The absence 
of viable alternative employment opportunities is thought to leave 
employees vulnerable to coercion and exploitation. In the extreme 
situation, employers (or their managers) are said to fire workers 
out of personal animosity; the animosity may stem from the 
worker's refusal to grant personal or sexual favors or from a simple 
and irrational dislike of the personal characteristics or habits of 
the employee.' Once the outcomes of these market imperfections 
are identified, the conclusion is said to follow swiftly: where dis
charges from employment are not made for sound economic rea
sons, or to advance the financial interest of the firm, the power of 
the law must be used to redress the perceived imbalance. 

The courts have been heavily infiuenced by these arguments, 

HARY. L. REv. 1816, 1824·28 (1980) [hereinafter cited 88 Note, Wro"IIful Duchorge); Note, 
A Common Low Action for the AbUBilJely Ducwled Employee, 26 HASTINGS L.J. 1435, 
1"3·46 (1975); Note, Implied Contract Right. to Job Security, 26 STAN. L. REv. 336, 337·40 
(1974); Note, California'. Contra" on Employer AbUBe of Employee Political Rights, 22 
STAN. L. R8y. 1015, 1015·20 (1970). 

• Blades, .upra note 4, at 1404 (footnotes omitted). Eumples of the 8ubaequent litera· 
ture on the point are cited .upra note 4. 

• Such allegatioDB were made in Alcorn Y. Anbro Ene'g, me., 2 Cal. 3d 493, 496·97, 468 
P.2d 216, 217, 86 Cal. Rptr. 88, 89 (1970) (employee diamil8ed due to employer'8 animosity 
toward employee on the haBi8 of hit race and hit union activities); Monge Y. Beebe Rubber 
Co., 114 N.H. 130, 131·32, 316 A.2d M9, 550·51 (1974) (employee ditmiaaed due to rcfuaal to 
date her foreman); Hutton Y. Watten, 132 Tenn. 527,529·30,179 S.W. 134, 134·35 (1915) 
(employees diamiaaed for patronizing a boarding hoUie whOle OWDer W88 penonally dialiked 
by employer). 
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and the tempo of their intervention into market processes has in
creased rapidly in recent years.7 The underlying rationale for the 
intervention is well captured by the conclusion of the New Hamp
shire Supreme Court in Monge v. Beebe Rubber Co.: "We hold that 
a termination by the employer of a contract of employment at will 
which is motivated by bad faith or malice or based on retaliation is 
not in the best interest of the economic system or the public good 
and constitutes a breach of the employment contract."8 Once the 
wrongful discharge is established, damages can be awarded or rein
statement can be ordered. More recently, legislatures have begun 
to consider proposals that replace the contract at will with an ac
tion for wrongful discharge, so that all private contracts of employ
ment would be terminable by the employer only upon a showing of 

• There appear to be three theories under which courts have recognized a cause of ac
tion for wrongful discharge: (1) discharge violates public policy; (2) discharge violates an 
implied term of contract; and (3) discbarge constitutes a tort of emotional harm. 

The public-policy approach is the most widely accepted. See, e.g., Tameny v. Atlantic 
Richfield Co., 27 Cal. 3d 167, 176-77,610 P.2d 1330, 1336, 164 Cal. Rptr. 839, 844-45 (1980) 
(dismissal for refusal to participate in price-fixing scheme); Glenn v. Clearman's Golden 
Cock Inn, Inc., 192 Cal. App. 2d 793, 796-97, 13 Cal. Rptr. 769, 771 (1961) (employee dis
missed for joining a union); Petermann v. Teamsters Local 396, 174 Cal. App. 2d 184, 188-
89,344 P.2d 25, 27-28 (1959) (employee dismissed for refusing to commit perjury); Kelsay v. 
Motorola,lnc., 74 W. 2d 172, 181-83,384 N.E.2d 353, 358-59 (1978) (employee dismissed for 
filing workers' compensation claim); Frampton v. Central Ind. Gas Co., 260 Ind. 249, 252-53, 
297 N.E.2d 425, 428 (1973) (same); Sventko v. Kroger Co., 69 Mich. App. 644, 648, 245 
N.W.2d 151, 153 (1976) (same); O'Sullivan v. Mallon, 160 N.J. Super. 416, 417-18, 390 A.2d 
149, 150 (Law Div. 1978) (medical technician fired for refusal to perform operation for 
which she was not licensed); Nees v. Hocks, 272 Or. 210, 218-19, 536 P.2d 512, 515-16 (1975) 
(employee dismissed for serving on a jury); Reuther v. Fowler & Williams, Inc., 255 Pa. 
Super. 28, 32, 386 A.2d 119, 120 (1978) (dismissal for serving on jury) (dictum); Harless v. 
First Nat'l Bank, 246 S.E.2d 270, 275-76 (W. Va. 1978) (employee dismissed for calling at
tention to employer's violation of law). 

The contract theory has aIao been used by a number of courts. See, e.g., McKinney v. 
National Dairy Council, 491 F. Supp. 1108, 1122 (D. Mass. 1980) (dismissal due to age): 
Cleary v. American Airlines, 111 Cal. App. 3d 443, 456, 168 Cal. Rptr. 722, 729 (1980) (dis
missal without the investigation or hearing that was normally part of employer's procedure): 
Maddaloni v. Western Mass. Bus Lines, 386 Mass. 877, 878-80, 438 N.E.2d 351, 354-56 
(1982) (discharge to avoid paying commissions due); Fortune v. National Cash Register Co., 
373 M888. 96, 101, 364 N.E.2d 1251, 1255-56 (1977) (same); ToU888int v. Blue Cr088 & Blue 
Shield, 408 Mich. 579, 598, 292 N.W.2d 880, 885 (1980) (implied term forbidding dismissal 
except for cause): Weiner v. McGraw-Hill, Inc., 57 N.Y.2d 458, 465-66, 443 N.E.2d 441, 445, 
457 N.Y.S.2d 193, 197 (1982) (same). 

Finally, courts have occasionally treated discharge as a tortious inBiction of emotional 
harm. See, e.g., Alcorn v. Anbro Eng'g, Inc., 2 Cal. 3d 493, 498, 468 P.2d 216, 218, 86 Cal. 
Rptr. 88, 90-91 (1970); Agis v. Howard Johnson Co., 371 M888. 140, 144-45, 355 N.E.2d 315, 
318-19 (1976). 

• 114 N.H. 130, 133,316 A.2d 549, 551 (1974). Note, however, that the New Hampshire 
Supreme Court has since retreated from this broad view. See Howard v. Don Woolen Co., 
120 N.H. 295, 297, 414 A.2d 1273, 1274 (1980) (limiting the Monge approach to cases involv
ing violations of specific public policies). 
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"just cause," which would often be determined by an elaborate 
structure of mediation, arbitration, and administrative action! 

There is thus today a widely held view that the contract at 
will has outlived its usefulness. But this view is mistaken. The con
tract at will is not ideal for every employment relation. No court or 
legislature should ever command its use. Nonetheless, there are 
two ways in which the contract at will should be respected: one 
deals with entitlements against regulation and the other with pre
sumptions in the event of contractual silence. 

First, the parties should be permitted as of right to adopt this 
form of contract if they so desire. The principle behind this con
clusion is that freedom of contract tends both to advance individ
ual autonomy and to promote the efficient operation of labor 
markets. 

Second, the contract at will should be respected as a rule of 
construction in response to the perennial question of gaps in con
tract language: what term should be implied in the absence of ex
plicit agreement on the question of duration or grounds for termi
nation? The applicable standard asks two familiar questions: what 
rule tends to lend predictability to litigation and to advance the 
joint interests of the parties?!O On both these points I hope to 
show that the contract at will represents in most contexts the effi
cient solution to the employment relation. To be sure, the stakes 
are lower where the outright prohibition is no longer in the offing. 
No rule of construction ever has the power of a rule of regulation, 
since the parties by negotiation can reverse what the law otherwise 
commands. Nonetheless, bad rules of contract construction have 
costs that should not be understated, here or elsewhere. The rule 
of construction is normally chosen because it reflects the dominant 
practice in a given class of cases and because that practice is itself 
regarded as making good sense for the standard transactions it 
governs. It is of course freely waivable by a joint expression of con
trary intention. When the law introduces a just-cause requirement, 

o Billa have been introduced in Michigan, California, Wiaconain, Ohio, PeDDBylvania, 
and M .... chU8etta. Chicago SUD-Timea, JUDe 10, 1984, at 32, col. 1 (2-sw eel.). 

'0 The traditional rule baa been codified UDder current California law: "An employ
ment, having no lpecifieel term, may be terminated at the will of either party on notice to 
the other." CAL. LAB. CODK § 2922 (Weat 1971). Indeed, thia should mean, &I it now doea, 
that where a contract speaka of "permanent" employment, the presumption should again be 
that the contract iI terminable at will, for all that "permanent" connotes il the abeence of 
any definite termination date. It does not imply one ill which there iI a lifetime engagement 
by either employer or employee, eapecially where none of the lubaidiary terma for IUch a 
lema-term relationship iI identified by the partiea. The proper rule of coDitruc:tion should be 
that the contract iI terminable at will by either lide. 
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it flies in the face of ordinary understandings and thus rests upon 
an assumption that just-cause arrangements are in the broad run 
of cases either more frequent or desirable than the contract at will, 
though neither is the case. Where this rule of construction is used, 
therefore, contracting-out will have to take place in the very large 
number of cases where the parties desire to conform to the norm 
by entering into a contract at will. Furthermore, it may be difficult 
to waive the for-cause requirement in fact, even if waiver is for
mally allowable as a matter of law, because of high standards for 
"informed" waiver that cannot be met after the fact. By degrees, 
the original presumption against the contract at will could so gain 
in strength that a requirement that is waivable ~n theory could eas
ily become conclusive in fact. 

These complications should all be avoided. The critics of the 
contract at will all point out imperfections in the current institu
tional arrangements, but they do not take into account the nonle
gal means of preserving long-term employment relationships, and 
they ignore the greater imperfections that are created under alter
native legal rules. Contracts at will are consistent with public pol
icy and should be welcomed by it, not because they are perfect, but 
because in many contexts they respond to the manifold perils of 
employment contracts better than any rivals that courts or legisla
tures can devise. 

In this area of private-contracting autonomy, there are some 
exceptions, arising out of the infrequent cases in which discharge 
of the contract at will is inconsistent with the performance of some 
public duty or with the protection of some public right. Just as a 
contract to commit murder should not be enforceable, neither 
should one to pollute illegally or to commit perjury.ll But these 

II This problem has arisen where employees at will have refused to perjure themselves 
on behalf of the employer, e.g., Petermann v. Teamsters Loca1 396, 174 Cal. App. 2d 184, 
188-89,344 P.2d 25, 27-28 (1959) (discharge for refusal to commit perjury held wrongful), or 
where workers have been dismissed because they have filed worken' compenaation claims, 
e.g., Frampton v. Central Ind. Gaa Co., 260 Ind. 249, 252-53, 297 N.E. 2d 425, 428 (1973) 
(discharge for filing claim held wrongful). It seems clear that any contract to commit perjury 
should simply be treated aa illegal. The workers' compensation caae is more difficult both 
because there is leas justification for the coercive character of compenaation, since no third
party interests are at stake, and because in all events the worker is entitled to file his claim 
and will do 80 if its value exceeds the gaina he upects from the employment contract. A 
common law court cannot, however, attack the soundness of a statutory compenaation aye
tem, 80 that this restraint on freedom of contract should be aa valid aa one imposed for the 
protection of strangers. At this point the central question concerns the proper remedy. Typ
ically, reinstatement of the plaintiff is ordered, which has the disadvantage of requiring the 
court to supervise an ongoing relationship. It may well be that the employer should be able 
to fire the worker, but nonethelesa be required to pay damages, preferably fixed by statute, 
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cases, however difficult in their own right, in no way require aban
doning the basic common law presumption in favor of contracts at 
will. The recent efforts to undermine or abolish the contract at will 
should be evaluated not in terms of what they hope to achieve, 
whether stated in terms of worker participation, industrial har
mony, fundamental fairness, or enlightened employment relations. 
Instead they should be evaluated for the generally harsh results 
that they actually produce. They introduce an enormous amount of 
undesirable complexity into the law of employment relations; they 
increase the frequency of civil litigation; and over the broad run of 
cases they work to the disadvantage of both the employers and the 
employees whose conduct they govern. 

In the remainder of this paper, I examine the arguments that 
can be made for and against the contract at will. I hope to show 
that it is adopted not because it allows the employer to exploit the 
employee, but rather because over a very broad range of circum
stances it works to the mutual benefit of both parties, where the 
benefits are measured, as ever, at the time of the contract's forma
tion and not at the time of dispute. To justify this result, I ex
amine the contract in light of the three dominant standards that 
have emerged as the test of the soundness of any legal doctrine: 
intrinsic fairness, effects upon utility or wealth, and distributional 
consequences. I conclude that the first two tests point strongly to 
the maintenance of the at-will rule, while the third, if it offers any 
guidance at all, points in the same direction. 

I. THE FAIRNESS 0' THE CONTRACT AT WILL 

The first way to argue for the contract at will is to insist upon 
the importance of freedom of contract as an end in itself. Freedom 
of contract is an aspect of individual liberty, every bit as much as 
freedom of speech, or freedom in the selection of marriage partners 
or in the adoption of religious beliefs or affiliations. Just as it is 
regarded as prima facie unjust to abridge these liberties, so too is it 
presumptively unjust to abridge the economic liberties of individu
als. The desire to make one's own choices about employment may 
be as strong as it is with respect to marriage or participation in 
religious activities, and it is doubtless more pervasive than the de
sire to participate in political activity. Indeed for most people, 
their own health and comfort, and that of their families, depend 

to the worker. On the clear public.policy exception to the validity of contracts at will. see 
generally Murg &: Scharman. ,upro note 4. at 343-55. 
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critically upon their ability to earn a living by entering the employ
ment market. If government regulation is inappropriate for per
sonal, religious, or political activities, then what makes it intrinsi
cally desirable for employment relations? 

It is one thing to set aside the occasional transaction that re
flects only the momentary aberrations of particular parties who are 
overwhelmed by major personal and social dislocations. It is quite 
another to announce that a rule to which vast numbers of individu
als adhere is so fundamentally corrupt that it does not deserve the 
minimum respect of the law. With employment contracts we are 
not dealing with the widow who has sold her inheritance for a song 
to a man with a thin mustache. Instead we are dealing with the 
routine stuff of ordinary life; people who are competent enough to 
marry, vote, and pray are not unable to protect themselves in their 
day-to-day business transactions. 

Courts and legislatures have intervened so often in private 
contractual relations that it may seem almost quixotic to insist 
that they bear a heavy burden of justification every time they wish 
to substitute their own judgment for that of the immediate parties 
to the transactions. Yet it is hardly likely th&.t remote public bod
ies have better information about individual preferences than the 
parties who hold them. This basic principle of autonomy, more
over, is not limited to some areas of individual conduct and wholly 
inapplicable to others. It covers all these activities as a piece and 
admits no ad hoc exceptions, but only principled limitations. 

This general proposition applies to the particular contract 
term in question. Any attack on the contract at will in the name of 
individual freedom is fundamentally misguided. As the Tennessee 
Supreme Court rightly stressed in Payne, the contract at will is 
sought by both persons. II Any limitation upon the freedom to 
enter into such contracts limits the power of workers as well as 
employers and must therefore be justified before it can be ac
cepted. In this context the appeal is often to an image of employer 
coercion. U To be sure, freedom of contract is not an absolute in 
the employment context, any more than it is elsewhere. Thus the 
principle must be understood against a backdrop that prohibits the 
use of private contracts to trench upon third-party rights, includ
ing uses that interfere with some clear mandate of public policy, as 

,. Payne v. Weatem &: Atl. R.R., 81 Tenn. 607, 518-19 (1884). See Bupra note 3 and 
accompanying text. 

11 See .upra note 5 and accompanying text. 
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in cases of contracts to commit murder or perjury.I4 
In addition, the principle of freedom of contract also rules out 

the use of force or fraud in obtaining advantages during contrac
tual negotiations; and it limits taking advantage of the young, the 
feeble-minded, and the insane. 11 But the recent wrongful discharge 
cases do not purport to deal with the delicate situations where con
tracts have been formed by improper means or where individual 
defects of capacity or will are involved. Fraud is not a frequent 
occurrence in employment contracts, especially where workers and 
employers engage in repeat transactions. Nor is there any reason to 
believe that such contracts are marred by misapprehensions, since 
employers and employees know the footing on which they have 
contracted: the phrase "at will" is two words long and has the con
venient virtue of meaning just what it says, no more and no less.I8 

An employee who knows that he can quit at will understands 
what it means to be fired at will, even though he may not like it 
after the fact. So long as it is accepted that the employer is the full 
owner of his capital and the employee is the full owner of his labor, 
the two are free to exchange on whatever terms and conditions 
they see fit, within the limited constraints just noted. If the ar
rangement turns out to be disastrous to one side, that is his prob
lem; and once cautioned, he probably will not make the same mis
take a second time. More to the point, employers and employees 
are unlikely to make the same mistake once. It is hardly plausible 
that contracts at will could be so pervasive in all businesses and at 
all levels if they did not serve the interests of employees as well as 
employers. The argument from fairness then is very simple, but 
not for that reason unpersuasive. 

II. THE UTILITY OF THE CONTRACT AT WILL 

The strong fairness argument in favor of freedom of contract 
makes short work of the various for-cause and good-faith restric
tions upon private contracts. Yet the argument is incomplete in 
several respects. In particular, it does not explain why the pre
sumption in the case of silence should be in favor of the contract at 

" See supra note 11 . 
.. For my elaboration of this general point, see Epstein, Unconscionability: A Critical 

Reappraisal, 18 J.L. & EcON. 293 (1975). 
I. In the absence of force or fraud, any disclosure law would be regarded 88 only a 

nuisance by employerS and employees alike, whatever the case for such laws in other con
texts. See, e.,., Kronman, Mistake, Discloaure, InforTTIIJtion, and the Law of Contracts, 7 J. 
LEGAL STUD. I, 11-18 (1978). 
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will. Nor does it give a descriptive account of why the contract at 
will is so commonly found in all trades and professions. Nor does 
the argument meet on their own terms the concerns voiced most 
frequently by the critics of the contract at will. Thus, the common
place belief today (at least outside the actual world of business) is 
that the contract at will is so unfair and one-sided that it cannot 
be the outcome of a rational set of bargaining processes any more 
than, to take the extreme case, a contract for total slavery. While 
we may not, the criticism continues, be able to observe them, de
fects in capacity at contract formation nonetheless must be pre
sent: the ban upon the contract at will is an effective way to reach 
abuses that are pervasive but difficult to detect, so that modest 
government interference only strengthens the operation of market 
forces. 17 

In order to rebut this charge, it is necessary to do more than 
insist that individuals as a general matter know how to govern 
their own lives. It is also necessary to display the structural 
strengths of the contract at will that explain why rational people 
would enter into such a contract, if not all the time, then at least 
most of it. The implicit assumption in this argument is that con
tracts are typically for the mutual benefit of both parties. Yet it is 
hard to see what other assumption makes any sense in analyzing 
institutional arrangements (arguably in contradistinction to idio
syncratic, nonrepetitive transactions). To be sure, there are occa
sional cases of regret after the fact, especially after an infrequent, 
but costly, contingency comes to pass. There will be cases in which 
parties are naive, befuddled, or worse. Yet in framing either a rule 
of policy or a rule of construction, the focus cannot be on that bi
ased set of cases in which the contract aborts and litigation ensues. 
Instead, attention must be directed to standard repetitive transac
tions, where the centralizing tendency powerfully promotes ex
pected mutual gain. It is simply incredible to postulate that either 
employers or employees, motivated as they are by self-interest, 

" Kronman, Paternalism and the Law of Contracts, 92 YALII L.J. 763,777 (1983). The 
point is especially important in connection with the law of undue influence, where there is a 
long historical dispute over the relationship between the adequacy of consideration received 
and the procedural soundness of the underlying transaction. See Simpson, The Horwitz 
The,is and the History of Contracts, 46 U. CHI. L. REv. 633, 661-80 (1979). Nonetheless. 
paternalistic explanations, whatever their force elsewhere. have little power in connection 
with employment relation8. Indeed. if one thought it appropriate to restrict the powers of 
workers to make their own decisions during negotiations over the terms of employment, it 
might follow that restrictions on their right to partlclpate in unions could be jlJ8tiDed as 
well, for in both instances workers have proven that they often need to be protected against 
their own folly. 

242 



1984) In Defense of the Contract at Will 957 

would enter routinely into a transaction that leaves them worse oft' 
than they were before, or even worse oft' than their next best 
alternative. 

From this perspective, then, the task is to explain how and 
why the at-will contracting arrangement (in sharp contrast to slav
ery) typically works to the mutual advantage of the parties. Here, 
as is common in economic matters, it does not matter that the par
ties themselves often cannot articulate the reasons that render 
their judgment sound and breathe life into legal arrangements that 
are fragile in form but durable in practice. IS The inquiry into mu
tual benefit in turn requires an examination of the full range of 
costs and benefits that arise from collaborative ventures. It is just 
at this point that the nineteenth-century view is superior to the 
emerging modern conception. The modern view tends to lay heavy 
emphasis on the need to control employer abuse. Yet, as the pas
sage from Payne indicates,18 the rights under the contract at will 
are fully bilateral, so that the employee can use the contract as a 
means to control the firm, just as the firm uses it to control the 
worker. 

The issue for the parties, properly framed, is not how to mini
mize employer abuse, but rather how to maximize the gain from 
the relationship, which in part depends upon minimizing the sum 
of employer and employee abuse. Viewed in this way the private
contracting problem is far more complex. How does each party cre
ate incentives for the proper behavior of the other? How does each 
side insure against certain risks? How do both sides minimize the 
administrative costs of their contracting practices? 

In order to show the interaction of all relevant factors, it is 
useful to analyze a case in which the problem of bilateral control 
exists, but where the overtones of inequality of bargaining power 
are absent. The treatment of partnership relations is therefore very 
instructive because partners are generally social and economic 

I. One striking example of the durability of at-will arrangements in other markets 
comes from an iasue frequently litigated in the law of eminent domain: whether a tenant in 
poaaession under a lease is entitled to compensation for,the simple expectation of renewal of 
the lease when the government condemns the fee or the leasehold itself. The legal conclu
sion is that the tenant should receive compensation equal to the market value of the lease
hold that he could have received from a willing buyer, taking into account the expectation of 
renewal. See Almota Farmers Elevator & Warehouse Co. v. United States, 409 U.S. 470, 
473-74 (1973). But the problem only ariaea because the value of the expectation to the ten
ant is high, which in turn suggests that the probability of renewal is great, and indeed often 
approaches one hundred percent. I. Payne v. Western & At!. R.R., 81 Tenn. 507, 518-19 (1884). See supra note 3 and 
accompanying text. 
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equals between whom considerations of inequality of bargaining 
power, so evident in the debate over the contract at will, have no 
relevance. To be sure, the structural differences between partner
ship and employment contracts must be identified, but these will 
in the end explain why the at-will contract may make even greater 
sense in the employment context. 

A. At-Will Arrangements in Partnerships 

The economic motivation to form partnerships is easy enough 
to understand. Partnerships allow individuals to pool the capital 
necessary to undertake larger ventures, and they allow the parties 
to obtain the benefits of a division of labor within a single firm, 
where each partner retains some equity claim in the final output of 
the firm. By combining their separate resources and talents in a 
cooperative venture, the parties can produce more of value than 
they could by acting separately and then exchanging their outputs 
in discrete market transactions, such as sale or barter. 

Nonetheless, the organization of the simplest firm, i.e., one 
with only two people, creates a set of problems that does not exist 
for the sole entrepreneur: the question of management. The efforts 
of the two individuals must be coordinated, and each person must 
be sure that some steps are taken to prevent the other party to the 
contract from acting to nullify or reduce the advantages that are 
promised at formation. 

The first business question that confronts the partnership is 
the division of the proceeds. If these are to be evenly divided, then 
some steps, some costly steps, must be taken to ensure equal con
tributions. Thus, for example, the two parties may have different 
types of skills with different market values. Should some difference 
in the time allocated to the partnership be required? Should the 
less productive partner be required to commit some additional 
cash or property to the joint venture? Or should the equal division 
of partnership gains be abandoned in favor of some complex 
formula, with partners resorting to intricate capital structures 
complete with loans, preferred interests, and options to purchase? 
The matter is, moreover, not simply one of fairness when disputes 
occur, but also of the incentives created upon contract formation. 
The less effective the mechanics for controlling the contribution of 
resources and the distribution of gains, the less likely it will be 
that the venture will be formed, and the smaller will be the ex
pected gains, both private and social. 

A critical variable in partnership formation is the level of ef
fort the parties will bring to the joint venture. One naive assump-
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tion is that the cooperative nature of the enterprise will not influ
ence the effort and performance levels of the partners. Yet, as the 
economic literature on agency costs so tellingly demonstrates,to 
hidden conflicts of interest pervade all business organizations at 
birth, during life, and upon death. The obvious conflict of interest 
arises when the gains of one partner are the losses of the other, as 
with simple theft of partnership assets by a partner. A second form 
of conflict, less dramatic but more persistent, arises because each 
partner bears the full costs of his own individual action, while ob
taining only some fraction of the partnership gain that that action 
produces. The wedge necessarily driven between private and social 
(i.e., firm) costs creates an incentive for each partner to produce 
only to the point where, at the margin, the total amount of private 
gain is some multiple (greater than one) of the additional unit of 
private cost.1l That tendency can manifest itself in any number of 
ways. Each partner may not work as hard as he would were he in 
business alone. Each partner may divert firm business to his own 
private account, all at a sporting discount, if only the customer re
mains quiet about the special arrangement. If both partners engage 
in this opportunistic behavior, then the firm output will fall below 
the levels it would achieve if they both continued to labor until, at 
the margin, partnership gains matched partnership costs. 

These potential conflicts of interest will not materialize in 
each and every case, but they do pose a persistent threat to the 
stability of the firm. Within this framework, therefore, the mana
gerial task is to determine what devices increase the likelihood that 
both partners will produce to the ideal point. In part there are le
gal prohibitions. The diversion of partnership assets can be met 

.. See Jensen & Meckling, Theory of the Firm: Managerial Behavior, Agency Cost, 
and Ownership Structure, 3 J. FIN. EcON. 305, 308·10, 312-13, 333-34 (1976). For a recent 
collection of materials on the subject, see THE AGBNCY RzLATlONSHIP (J. Pratt & R. 
Zeckhauser eds. forthcoming), whicb contains a paper I wrote dealing with many of the 
same issues discussed here: Epstein, Agency Cost. Employment Contracts. and Labor 
Unions. 

11 The conflict can be stated formally 88 follows: let C represent C08ta to the individual, 
and G represent gains to the firm. Then assume any division of gain, P. for each partner 
that is strictly less than one. The conflict then arises whenever the following condition is 
established: pG < C < G. This inequality says that it is in the interest of the firm that the 
activity with C08t C be undertaken, but that the individual actor will not undertake it be
cause he is left worse off by the difference between C and pG. Good management rests in 
part upon the ability to narrow the gap between pG and G, or in the alternative to reduce 
the private C08ts to below pG. The challenge is to devise institutional arrangements that can 
overcome this fundamental conDict in discrete instances, and the problem in a sense is quite 
unending. If coata are reduced, then activities that were once unthinkable now become plau
sible, and with respect to some fraction of this new class, C will lie between pG and G. 
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with an action that recovers the proceeds for the benefit of the 
firm. II Yet litigation is always expensive and unpleasant. As a com
mon sense matter an ounce of protection may be worth a pound of 
cure. With small partnerships one effective sanction is simply for 
each partner to watch the others: who comes to the office first, who 
leaves last; who does nonfirm work on firm time or with firm 
equipment; who receives the larger number of phone calls from 
customers; who generates the larger number of customer billings; 
whose services are in greater demand by outsiders. 

The basic problem becomes only more complex as the size of 
the partnership increases-consider, for example, the division of 
profits in a large law firm, with its separate tiers of partners and, 
increasingly, permanent associates. A rough generalization is that 
as the size of the enterprise increases the demand for some internal 
organizational structure increases, perhaps exponentially, as well. 
Now the conBicts of interest become ever more acute as the gains 
from diversion increase because each partner receives a smaller 
fraction of firm profits.Ja Similarly, the informal social sanctions 
and affective ties among partners are attenuated by the sheer force 
of numbers. More formal procedures are required to control abuse, 
to protect, as it were, the well-intentioned partners from their fel
lows: personnel committees, formal audits, and managerial special
ization quickly become standard parts of firm practice. 

Partnership arrangements are difficult to police for yet an
other reason: all the partners are required to place all their eggs in 

as The problem here is one of the misappropriation of either partnership or corporate 
opportunity, and has been recognized as an iasue as early as Roman times: 

A partnership lasts as long as the parties remain of the same mind, but when one of 
them renounces the partnership, it is diasolved. But of course if one of the partners 
renounces for the purpoee of profiting alone by some coming gain, for eumple. if my 
partner in a universal partnership [one embracing all assets, however acquired), having 
been left heir by somone, renounces the partnership in order to gain the inheritance for 
himaelf alone, he will be compelled to share this gain. If, however, he makes other gain 
which he has not sought for, this belongs to him alone. I, on the other hand, have the 
sale right to anything whatever that I acquire after his renunciation of the partnership. 

GAlUS, IN8T1TUTBS, nl, 151 (F. De Zulueta trans. 1946). Note the at-will presumption cou
pled with rules to prevent diversions of opportunity from the partnership; these rules are 
skewed so that the party in breach is left wane off, since he must share his own private 
gains but has no share in the gains of the innocent party. The Roman rule is carefully 
crafted and in easence represents the modem law, though it is unlikely that the Romans had 
any understanding of the formal economic theory of agency. 

as A more formal statement, using the symbols set out supra note 21, would begin by 
noting that as the size of the firm increases, p (the fraction of the gain that goes to each 
partner) decreases. Then, returning to the basic inequality (pO < C < 0), we can see that 
as p decreases, the interval between pO and 0 increases, and with it the likelihood and 
severity of conflicts of interest. 
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a single basket. The principal contribution to most partnerships is 
the partner's labor. Labor, unlike money, is not easily divisible 
among multiple investment opportunities. Therefore, while part
ners obtain the many advantages of firm specialization, they must 
sacrifice the advantage of risk diversification that is normally avail
able in capital markets.14 Not only is it possible to diversify risk at 
low cost in capital markets, but it is also easy to redeploy assets 
across firms. The threat of such redeployment, in turn, may be the 
investor's most powerful means of protecting himself from abuse at 
the hands of the firm's managers, who are always wary of hostile 
tender offers. II 

Labor markets differ from capital markets in both of these 
particulars. Labor cannot be diversified in the normal service part
nership because a person cannot be in more than one or two sepa
rate ventures at any given time and hope to maintain productive 
activities. A mutual fund for jobs is quite unthinkable. In addition, 
entrance and exit in labor markets is highly complex, as is often 
stressed in the literature critical of the contract at wilP' Thus, a 
party may be legally entitled to withdraw from a joint venture at 
will, but he cannot substitute someone else in his place without the 
consent of the remaining partners, given the delicate personal 
chemistry behind any joint venture. 

The consequences of low diversification and impaired practical 
alienability are clear. Labor ventures are inherently more risky. 
The choice of partners is critical at the outset, as is the need to 
monitor their activities continually. Yet attending to these needs 
raises a powerful tension that pervades partnership relations. 
Long-term cooperative ventures require some permanent internal 
structure, while effective control against abuse often depends upon 
the ability to withdraw from the venture at any time, and without 

.. I have discussed lOme of these points in a similar vein in Epstein, supra note 20. For 
a convenient explanation of the principles of portfolio diversification, see Langbein & Poe
ner, Market Fund. and Truat-Investment Low (pt. 1), 1976 AM. B. FOUND. REsEARCH J. 1; 
lee also Langbein & Poener, Market Funds and Truat-InveBtment Low (pt. 2), 1977 Au. B. 
FOUND. REsBARCH J. 1. 

II Because the coats to shareholders of monitoring managerial decisions are high, they 
find it in their self-interest to remain p8B8ive and to avoid l088es by simply selling their 
shares. See Easterbrook & Fischel, The Proper Role of a Target's Management in Respond
i"l to a Tender Offer, 94 HARV. L_ REv. 1161, 1170-71 (1981) . 

.. See, e.g., Blades, supra note 4, at 1405 ("Obviously, if every employee could go from 
job to job with complete ease, there would be little need to provide other means of escape 
from the improper exertion of employer presaure. "). The effect of impaired mobility upon 
the desirability of the contract at will ie discuaeed infra notes 45-46 and accompanying text. 
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cause, as most partnership agreements provide.17 

The logic behind the right of withdrawal depends upon a deli
cate balance of advantage. In the simplest case, assume that the 
partnership originally calls for an even division of the gains be
tween two partners. If partner A knows (or even has reason to be
lieve) that partner B has misappropriated assets or opportunities 
belonging to the firm, his threat to withdraw will become instantly 
more credible because his losses from withdrawal must be mea
sured against a (revised) baseline of less than half the partnership 
gains. B's expected losses from dissolution will be correspondingly 
greater because he will lose the expected illicit gains obtained from 
improper behavior. A's threat tends therefore to be made under 
those circumstances where it is most called for. 

The at-will provision in partnership agreements by no means 
controls all abuse-nothing does that-because both sides will 
have to bear the costs of dissolution (including a costly partnership 
accounting) in the event that a break-up occurs. It is quite possi
ble, for example, for B to engage in activities that net him more 
than his agreed-upon share of the assets if he knows that A's costs 
of breaking up exceed his expected gains from dissolution. None
theless, the greater the wrongdoing by B, the more likely it is that 
dissolution will cost A less than continued abuse by B. The sanc
tion of withdrawal remains imperfect, but it tends to become more 
credible as the abuses become greater. The provision for at-will 
dissolution of the partnership helps stabilize the arrangement after 
formation and thus tends to be in the interest of both parties at 
formation. To be sure, explicit legal remedies may be desired in 
cases of waste, but direct legal action always costs more than the 
simple act of separation, and any lawsuit is costly to bring and un
certain in its outcome. Thus, while resort to legal remedies is to be 
expected, it will not be frequent. Self-help by withdrawal may have 
a lower payoff, but its lower cost and greater predictability make it 
an effective sanction against misbehavior. 

B. Employment at Will 

When we move from partnerships to employment relations, we 
must determine how the differences in the relationships between 

.., See Hillman. Misconduct aa a Basi.& for Excluding or Expelling a Partner: Effecting 
Commercial Divorce and Securing CU8tody of the BU8ine.,. 78 Nw. V.L. REv. 527. 531 
(1983); Hillman. The Di.&aati.&/ied Participant in the Solvent BU8ine88 Venture: A Con.id
eration of the Relative Permanence of Partnership. and Clo.e Corporation.. 67 MINN. L. 
REv. 1. " (1983). 
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the parties influence the mix of the formal and informal control 
devices available to the parties. The starting point of the analysis 
is the difference in the ways in which profit and loss are divided. 
The central feature of a partnership is that the residual gains and 
losses are shared by the partners under an internal formula that 
makes both parties equity claimants. In the employment-con
tracting situation, the employer is the sole residual claimant upon 
the earnings of the firm, while the employee receives a fixed 
wage.IB But this important difference does not mean that the ad
vantages of the at-will arrangement are of no importance to the 
employment relationship. On the contrary, it is possible to identify 
a number of reasons why the at-will contract usually works for the 
benefit of both sides in employment as well as partnership 
contexts. 

1. Monitoring Behavior. The shift in the internal structure 
of the firm from a partnership to an employment relation elimi
nates neither bilateral opportunism nor the conflicts of interest be
tween employer and employee. Begin for the moment with the 
fears of the firm, for it is the firm's right to maintain at-will power 
that is now being called into question. In all too many cases, the 
firm must contend with the recurrent problem of employee theft 
and with the related problems of unauthorized use of firm equip
ment and employee kickback arrangements. III As the analysis of 
partnerships shows, however, the proper concerns of the firm are 
not limited to obvious forms of criminal misconduct. The employee 
on a fixed wage can, at the margin, capture only a portion of the 
gain from his labor, and therefore has a tendency to reduce out
put. ao The employee who receives a commission equal to half the 

.. Sometimes the employee's wage will be fixed. not in dollar terms, but as a function of 
his own productivity (for example. sales personnel who work on commission). But even if 
the employee's claim is a function of the firm's profit from particular transactions, he is in a 
different position than is an owner. An individual salesman can make a fortune while the 
firm loses money; a pure equity partner cannot . 

.. For example, in Perks v. Firestone Tire & Rubber Co., 611 F.2d 1363, 1364 (3d Cir. 
1979), the plaintiff, a discharged employee, had allowed the representative of a supplier to 
procure prostitutes for him . 

.. By way of comparison, his position is like that of a lienholder who is quite happy so 
long as the value of the security remains above the level of the lien, even if the venture itself 
does not prosper. This is one reason why there is an enormous reluctance to allow the mort· 
gagee to enter into possession before default, especially when the equity in the property is 
large. The risks, of course, change radically upon default, at which point a mortgagee will 
generally want to keep up the property because its value is less than that of his lien. Note 
too that the conflict of interest is of great importance to an equity investor in a limited 
partnership who, having relied upon the valuation of property prepared for the mortgage 
lender, discovers that the lender'. IIII88880r was leas sensitive than he is to the positive po-
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firm's profit attributable to his labor may work hard, but probably 
not quite as hard as he would if he received the entire profit from 
the completed sale, an arrangement that would solve the agency
cost problem only by undoing the firm. 

The mismatch between benefits received and capital or labor 
contributed, then, can and does exist between employer and em
ployee just as it does between partner and partner. The different 
ways in which firm proceeds are divided only determines where 
and how the conflicts will arise, not whether they will arise. In
deed, since the roles of employer and employee are radically asym
metrical, the potential source of conflict is, if anything, larger than 
it is in relations between copartners. The conflicts between em
ployer and employee may sometimes call for the severance of the 
relationship, just as they do in the partnership context. But the 
rational response is to counteract the tendency for employee abuse 
only to the point where private gain equals private cost.81 Agency 
costs are like other costs that must be minimized in order for pro
duction to proceed, and the persistence of firms shows that this 
can be done. 

The problem of management then is to identify the forms of 
social control that are best able to minimize these agency costs. 
Here the choices are the same as they were in the partnership situ
ation. One obvious form of control is the force of law. The state 
can be brought in to punish cases of embezzlement or fraud. But 
this mode of control requires extensive cooperation with public of
ficials and may well be frustrated by the need to prove the criminal 
offense (including mens rea) beyond a reasonable doubt, so that 
vast amounts of abuse will go unchecked. Private litigation insti
tuted by the firm may well be used in cases of major grievances, 
either to recover the property that has been misappropriated or to 
prevent the individual employee from further diverting firm busi-

tential of the project. 
11 There are analogies with corporate financial structures. Thus there is always a partial 

conflict of interest when a firm containa both debt and equity in its capital structure. The 
holders of the equity are, by virtue of the existence of the debt, induced to engage in riskier 
ventures than they would undertake without the debt. The explanation is clear enough. 
With the debt, the equity holders still obtain all the profits from the firm. But now the risk 
of bankruptcy is shared by others, thereby allowing the partial extemalization of the COlts 
of failure. See De Aleasi, Private Property and Diapersion of Ownership in Large Corpora
tions, 28 J. FIN. 839 (1973). The point does not condemn such debt structures, but it does 
invite the use of other control measures, such as limitations, contained in the original loan 
agreement, on the typea 01 activities that the borrower may undertake. See generally Smith 
&; Warner, On FiTUJnciol ContractiTlll: An ATUJlysiB of Bond CoveTUJnts, 7 J. FIN. EcON. 117 
(1979). 
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ness to his own account. But private litigation, like public prosecu
tion, is too blunt an instrument to counter employee shirking or 
the minor but persistent use of firm assets for private business. 

As with the partnership, some alternative forms of control are 
needed. Internal auditors may help control some forms of abuse, 
and simple observation by coworkers may well monitor employee 
activities. (There are some very subtle tradeoffs to be considered 
when the firm decides whether to use partitions or separate offices 
for its employees.) Promotions, bonuses, and wages are also critical 
in shaping the level of employee performance.S2 But the carrot can
not be used to the exclusion of the stick. In order to maintain in
ternal discipline, the firm may have to resort to sanctions against 
individual employees. It is far easier to use those powers that can 
be unilaterally exercised: to fire, to demote, to withhold wages, or 
to reprimand. These devices can visit very powerful losses upon 
individual employees without the need to resort to legal action, 
and they permit the firm to monitor employee performance contin
ually in order to identify both strong and weak workers and to 
compensate them accordingly. The principles here are constant, 
whether we speak of senior officials or lowly subordinates, and it is 
for just this reason that the contract at will is found at all levels in 
private markets. 

The parallels to the partnership situation are instructive, for 
the at-will arrangement is, if anything, even more effective between 
employers and employees. As with partnerships, the threat, be it of 
discharge or resignation, becomes more effective the greater the 
level of employee or employer abuse; it is thus an effective if infor
mal means of encouraging self-restraint. In addition, within the 
employment context firing does not require a disruption of firm 
operations, much less an expensive division of its assets. It is in
stead a clean break with consequences that are immediately clear 
to both sides. The lower cost of both firing and quitting, therefore, 
helps account for the very widespread popularity of employment
at-will contracts. There is no need to resort to any theory of eco
nomic domination or inequality of bargaining power to explain at
will contracting, which appears with the same tenacity in relations 

U See, e.g., Malcomson, Work Incentivel/, Hierarchy, and Internal Labor Market" 92 
J. POL. EcON. 486 (1984), for one effort to model the effectiveness of using internal promo
tions to improve workers' performance when monitoring is costly and hence imperfect. Mal
comaon's model does not address the question of whether the workers are under term con
tractl/ or contracts at will, but the structure of his argument is consistent with the at-will 
model of legal relations. 
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between economic equals and subordinates and is found in many 
complex commercial arrangements, including franchise agree
ments, except where limited by statutes. n 

Thus far, the analysis generally has focused on the position of 
the employer. Yet for the contract at will to be adopted ex ante, it 
must work for the benefit of workers as well. And indeed it does, 
for the contract at will also contains powerful limitations on em
ployers' abuses of power. To see the importance of the contract at 
will to the employee, it is useful to distinguish between two cases. 
In the first, the employer pays a fixed sum of money to the worker 
and is then free to demand of the employee whatever services he 
wants for some fixed period of time. In the second case, there is no 
fixed period of employment. The employer is free to demand 
whatever he wants of the employee, who in turn is free to withdraw 
for good reason, bad reason, or no reason at all. 

The first arrangement invites abuse by the employer, who can 
now make enormous demands upon the worker without having to 
take into account either the worker's disutility during the period of 
service or the value of the worker's labor at contract termination. 
A fixed-period contract that leaves the worker's obligations un
specified thereby creates a sharp tension between the parties, since 
the employer receives all the marginal benefits and the employee 
bears all the marginal costs." 

Matters are very different where the employer makes in
creased demands under a contract at will. Now the worker can quit 
whenever the net value of the employment contract turns negative. 
As with the employer's power to fire or demote, the threat to quit 

II As an example of a restriction upon the power of termination, automobile dealers 
may recover damages resulting from a manufacturer's failure to act in good faith in not 
renewing the dealer's franchise. 15 U.S.C. §§ 1221-1225 (1982). These provisions were con
ceived of 88 a supplement to the antitrust laws. Act of Aug. 8, 1956, Pub. L. No. 1026, 70 
Stat. 1125 (codified at 15 U.S.C. §§ 1221-1225 (1982)) (statement of purpose) . 

.. This makes it difficult to accept the argument that "[e)mployment at will is the ulti
mate guarantor of the capitalist's authority over the worker." Feinman, supra note 4, at 
132-33. Yet, 88 Feinman notes, historically the employees who brought actions were gener
ally those who earned high salaries. rd. at 118, 131-33. This is simply enough explained by 
noting that those would have been the only cases in which the amount in controversy ex
ceeded the plaintiff's expected costs of suit. But the fact that employees could also quit at 
will makes it difficult to see in the at-will device the exploitation of the working class, espe
cially since real wages were continually rising throughout the eighteenth and nineteenth 
centuries. See D. DIAMOND & J. Gun.JOu., UNITBD STATB8 ECONOMIC HISTORY 277, 468 
(1973); HEllYAN E. KROO88, AMBRICAN EcONOMIC DIMILOPIoIBNT 395-98 (2d ed. 1966); S. 
HATNBR, J. SoLTOW & R. SYLLA, TIm EvoLlmoN or THB AMmuCAN EcONOMY 247, 308-09 
(1979). Nor does a theory focusing OD the employer's authority account for the right of the 
employee to quit at will. 
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(or at a lower level to corne late or leave early) is one that can be 
exercised without resort to litigation. Furthermore, that threat 
turns out to be most effective when the employer's opportunistic 
behavior is the greatest because the situation is one in which the 
worker has least to lose. To be sure, the worker will not necessarily 
make a threat whenever the employer insists that the worker ac
cept a less favorable set of contractual terms, for sometimes the 
changes may be accepted as an uneventful adjustment in the total 
compensation level attributable to a change in the market price of 
labor. This point counts, however, only as an additional strength of 
the contract at will, which allows for small adjustments in both 
directions in ongoing contractual arrangements with a minimum of 
bother and confusion. 

The case for the contract at will is further strengthened by 
another feature common to contracts of this sort. The employer is 
often required either to give notice or to pay damages in lieu of 
notice; damages are traditionally equal to the wages that the em
ployee would have earned during the notice period. These provi
sions for "severance pay" provide the worker with some protection 
against casual or hasty discharges, but they do not interfere with 
the powerful efficiency characteristics of the contract at will. First, 
lump-sum transfers do not require the introduction of any "for 
cause" requirement, which could be the source of expensive litiga
tion. Second, because the sums are definite, they can be easily 
computed, so that administrative costs are minimized. Third, be
cause the payments are unconditional, they do not create perverse 
incentives for the employee or heavy monitoring costs for the em
ployer: the terminated employee will not be tempted to avoid gain
ful employment in order to run up his damages for wrongful dis
charge; the employer, for his part, will not have to monitor the 
post-termination behavior of the employee in order to guard 
against that very risk. Thus, provisions for severance pay can be 
used to give employees added protection against arbitrary dis
charge without sacrificing the advantages of a clean break between 
the parties. 

2. Reputational Losses. Another reason why employees are 
often willing to enter into at-will employment contracts stems from 
the asymmetry of reputational losses. Any party who cheats may 
well obtain a bad reputation that will induce others to avoid deal
ing with him. The size of these losses tends to differ systematically 
between employers and employees-to the advantage of the em
ployee. Thus in the usual situation there are many workers and a 
single employer. The disparity in number is apt to be greatest in 
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large industrial concerns, where the at-will contract is commonly, if 
mistakenly, thought to be most unsatisfactory because of the sup
posed inequality of bargaining power. III The employer who decides 
to act for bad reason or no reason at all may not face any legal 
liability under the classical common law rule. But he faces very 
powerful adverse economic consequences. If coworkers perceive the 
dismissal as arbitrary, they will take fresh stock of their own pros
pects, for they can no longer be certain that their faithful perform
ance will ensure their security and advancement. The uncertain 
prospects created by arbitrary employer behavior is functionally 
indistinguishable from a reduction in wages unilaterally imposed 
by the employer. At the margin some workers will look elsewhere, 
and typically the best workers will have the greatest opportuni
ties." By the same token the large employer has more to gain if he 
dismisses undesirable employees, for this ordinarily acts as an im
plicit increase in wages to the other employees, who are no longer 
burdened with uncooperative or obtuse coworkers. 

The existence of both positive and negative reputational ef
fects is thus brought back to bear on the employer. The law may 
tolerate arbitrary behavior, but private pressures effectively limit 
its scope. Inferior employers will be at a perpetual competitive dis
advantage with enlightened ones and will continue to lose in mar
ket share and hence in relative social importance. The lack of legal 
protection to the employees is therefore in part explained by the 
increased informal protections that they obtain by working in large 
concerns.17 

3. Risk Diversification and Imperfect Information. The 

.. See 8Upro note 6 and accompanying text. The poaaibility of the poor exploiting the 
rich is diacUlllleCi in the context of the free-rider problem by Mancur OOOn. who notes that it 
is often easy for a small property owner. for eumple. to free-ride off hia larger neighbor's 
provision of certain common goode. MANCUR OLSON, TInI LooIC or COLLBCTIVB ACTION 27-29 
(1966) . 

.. To illllltrate the problem. consider the firm that wanta to reduce the size of ita work 
force. If it makes a general promise of ample severance pay to whoever leaves the firm, it 
ruaa the very high risk that it win lose ita moat desirable employeea, for it is jlllt these 
worken who will find it easiest to recoup their income elsewhere. There are complications. 
however. since the IkiUa of able employees may not be transferable. or at least may not be 
easily marketable. But the tendency il nonethelese clearly preeent. 

., The point has a close analogue in the law of landlord and tenant. Landlords of large 
apartment complexes are often able to extract more favorable terms from tenanta than the 
owner of a dOWDItaira duplex can. But the large landlord baa more to lose by capriciOUl 
behavior. for he sufFen from the same asymmetric reputational vulnerability u does the 
large employer. The greater letral power conferred OD him by contract thlll worb to the 
benefit of both sid .. lIB any tenant who baa beeD relieved by the eviction of a noisy neigh
bor can euily attest. 
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contract at will also helps workers deal with the problem of risk 
diversification. In this regard the employee is in the same position 
as the partner. Ordinarily, employees cannot work more than one, 
or perhaps two, jobs at the same time. Thereafter the level of per
formance falls dramatically, so that diversification brings in its 
wake a low return on labor. The contract at will is designed in part 
to offset the concentration of individual investment in a single job 
by allowing diversification among employers over time. The em
ployee is not locked into an unfortunate contract if he finds better 
opportunities elsewhere or if he detects some weakness in the in
ternal structure of the firm. A similar analysis applies on the em
ployer's side where he is a sole proprietor, though ordinary diversi
fication is possible when ownership of the firm is widely held in 
publicly traded shares. 

The contract at will is also a sensible private adaptation to the 
problem of imperfect information over time. In sharp contrast to 
the purchase of standard goods, an inspection of the job before ac
ceptance is far less likely to guarantee its quality thereafter. The 
future is not clearly known. More important, employees, like em
ployers, know what they do not know. They are not faced with a 
bolt from the blue, with an "unknown unknown." Rather they face 
a known unknown for which they can plan. The at-will contract is 
an essential part of that planning because it allows both sides to 
take a wait-and-see attitude to their relationship so that new and 
more accurate choices can be made on the strength of improved 
information. ("You can start Tuesday and we'll see how the job 
works out" is a highly intelligent response to uncertainty.) To be 
sure, employment relationships are more personal and hence often 
stormier than those that exist in financial markets, but that is no 
warrant for replacing the contract at will with a for-cause contract 
provision. The proper question is: will the shift in methods of con
trol work a change for the benefit of both parties, or will it only 
make a difficult situation worse?·· 

.. We should greet with skepticism any claim that takes the Collowing Corm: 
The at will doctrine should be altered not because oC "unequal bargaining power," but 
rather because it is inefficient. Courts must intervene, according to this view, in order 
to bring about the substantive outcome that the parties would have reached had trans
action and inCormation costs not precluded informed negotiation. When high costs oC 
bargaining prevent negotiation between individual employees and employers, and inad
equate access to information prevents parties from properly valuing the benefits of job 
security, judicial intervention is justified to ensure a more efficient result. 

Note, Wrongful Discharge, supra note 4, at 1830. The author is right to dismiss inequality 
oC bargaining power as a makeweight argument. But the discuaaion oC imperfect information 
is nothing short of mystifying, for it simply aasurnes that universal arrangements are univer-
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4. Administrative Costs. There is one last way in which the 
contract at will has an enormous advantage over its rivals. It is 
very cheap to administer. Any effort to use a for-cause rule will in 
principle allow all, or at least a substantial fraction of, dismissals 
to generate litigation. Because motive will be a critical element in 
these cases, the chances of either side obtaining summary judg
ment will be negligible. Similarly, the broad modern rules of dis
covery will allow exploration into every aspect of the employment 
relation. Indeed, a little imagination will allow the plaintiff's law
yer to delve into the general employment policies of the firm, the 
treatment of similar cases, and a review of the individual file. The 
employer for his part will be able to examine every aspect of the 
employee's performance and personal life in order to bolster the 
case for dismiual. 

Nonetheless, it may be said that this inquiry is worth con
ducting because employers err in making decisions to fire and in
justices will be done unless legal sanctions are imposed. But this 
analysis entirely ignores the fact that error costs always run in 
both directions. It has already been shown that there are powerful 
correctives against capricious discharge even under an at-will 
rule.·· The chances of finding an innocent employee wronged by a 
firm vendetta are quite remote. By the same token, jury sympathy 
with aggrieved plaintiffs may result in a very large number of erro
neous verdicts for employees. In principle it might be proper to 
tolerate the high error rate if the consequences of erroneous dis
missal to the innocent employee were more severe than the conse
quences of erroneous reinstatement to the innocent employer. But 
quite the opposite is apt to be the case. Able employees are the 
very persons who have the greatest opportunity of obtaining alter
nate employment in the marketplace and who can therefore best 
mitigate their losses. Although their search for new work may be 
complicated because of the previous dismissal, the dismissed em
ployee usually can get other persons, e.g., representatives of other 
companies with whom he has dealt, to help overcome the negative 
inference from the dismissal. Indeed there is less trouble in ex
plaining away the dismissal if it is generally understood that con
tracts are terminable at will, since termination no longer implies 
employee misconduct.40 

aally unaound, without recocnizinc any of their strengths or noting any of the defec:ta in the 
alternative rules. 

• See .upro notes 36·37 and accompanying text. 
•• Other (imperfect) legal protections are available to the employee as well If, for ex· 
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The results of this analysis are not upset in any way by the 
procession of cases that now reach the appellate courts.41 First, 
these cases are never a random sample of all dismissals, but rather 
are selected because they promise the greatest chance of success 
under the applicable law. Yet the doctrines of wrongful discharge 
apply to all cases, including those in which superior results are 
reached by a simple application of the at-will rule. In addition, 
these cases frequently arise on a motion to dismiss, so that their 
assertions of improper motive may well be left unsubstantiated at 
trial. Finally, there is good reason for skepticism about the power 
of juries to divine motive and purpose from the evidence that is 
presented to them. A single case easily can be regarded either as 
employer oppression or employer benevolence, and there is every 
reason to expect that very different interpretations of similar fact 
patterns will proliferate under any version of the for-cause 
standard.4I 

ample, the previous employer deliberately gives falae information in response to inquiries 
from prospective employers, hie conduct may be actionable under the law of defamation, 
since the employer's bad faith would overcome any qualified privilege the employer might 
enjoy. IT the employer volunteers the falae information, the standard of liability may well be 
even stricter. See, e.g., Clark v. Molyneux, 3 Q.B.D. 237, 243-44 (1877); R EPsnIN, C. GREG
ORY" H. KALVBN, CASBS AND MATKRIAL8 ON TORTS 1164-67 (4th ed. 1984); lee also W. PAGE 
KaToN, PR088BR AND KaToN ON THB LAw OF ToRTS I 116, at 832-34 (6th ed. 1984) . 

• , See cases cited lupra notee 6-8 . 
•• Thus Monge v. Beebe Rubber Co., 114 N.H. 130, 316 A.2d 649 (1974), lends grist to 

the skeptic's mill. The facts of the case were summarized by another court .. followa: 
"[f]emale employee wrongfully discharged for refusing to date foreman; court rejected em
ployment-at-will defense .. 'baaed on ancient feudal Iystem.' " Novosel v. Nationwide Ina. 
Co., 721 F.2d 894, 897 n.6 (3d Cir. 1983). The reference to the feudal system is amusing 
since the contract at will by all account. came to the fore in the laat half of the nineteenth 
century, in part .. a response to industrialization. See Feinman, lupra note 4, at 125-29. 

The summary of the facta found in the w.ent to MOrllle itself, however, throws a very 
difl'erent light on the case: 

In my view, reasonable men could not find for the plaintiff' on the evidence in this case 
even under the new rule of law which the court has f .. hioned today. The substance of 
the plaintiff's claim is that she w .. discharged because Ihe did not accept an invitation 
of her foreman to 10 out with him. Althouah it W1UI denied by the foreman, the jury 
could find on plaintiff's testimony alone that the invitation w .. extended. It w .. a 
single iDItance, however, and there is no claim that it w .. repeated or further punued. 
It is not findable that this single refusal w .. the reason for the termination of plaintiff's 
employment. There w .. evidence, and none to the contrary, that it w .. a shortage of 
work and her lowest seniority that caused her preM machine to be shut down and her 
1088 of overtime. When her machine w .. Ihut down, abe w .. given work on a degreasing 
machine at a higher rate of pay than when she 8tarted. When she told the foreman she 
"needed the money" from the overtime, he offered what from the uncontradicted evi
dence w .. the only work available to help her out until her overtime w .. restored. The 
only &a-called haraaament and ridicule claimed amounta to no more than once Baying 
"How do you like my floor boy?" and "My wife wouldn't do that." It is uncontradicted 
that when she w .. having trouble with annoying phone calla and needed help, the per-
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The difficulties are even greater once it becomes established 
that dismissals cannot be made at will. Now the employer will have 
to reconsider every aspect of personnel relations. If it is improper 
to dismiss at will, then it becomes improper to demote or to trans
fer at will, for an employee will be able to assert with perfect pro
priety that the employer had made work so unattractive to him 
that his conduct should amount to a "constructive dismissal" for 
which either damages or reinstatement is appropriate. Thus a rule 
that starts with modest ambitions will in the end regulate each and 
every aspect of the employment relationship. Professor Clyde 
Summers, for example, in his own proposal for the creation of a 
statutory cause of action for unjust dismissal recognizes that "[t]he 
statute [on unjust dismissal] must reach all forms of disciplinary 
action related to an employee's job, including demotion, reduction 
in pay, reduction in seniority, assignment to undesirable work, and 
forced resignation."u But he does not explain why the necessity 
for fashioning comprehensive regulation counts as a virtue instead 
of a vice, in light of the deleterious effects of increased regulation 
upon expected hiring patterns of employers. Where an employer 
might have been more willing to take risky employees under an at
will rule, he will now be less willing to do so under the for-cause 
rule because any subsequent demotion or dismissal will be an open 
invitation to a lawsuit by an aggrieved employee. Furthermore, in 
most at-will situations the dismissed employee is replaced by an
other, so it is hard to see how employees as a class benefit from a 
rule that can only hamper general mobility in labor markets. 

These difficulties arise, moreover, no matter what the form of 
the rule. Thus, the rule could be stated as one that prohibits dis
missals (or transfers) without cause, or it could be phrased only to 
prohibit a dismissal that is made in bad faith or with malice. The 
differences in formal expression will undoubtedly be significant in 

sonnel manager personally went to the police and then to her home to talk with her 
and her husband; that when ahe could not pick up her Christmas turkey. the foreman 
personally delivered two instead of one to her home; and that he also at her request 
gave her husband. a mechanic. work on his automobile. 

Her final termination was in accordance with established company rules and ahe 
neither contested the termination nor pursued the grievance procedures under the 
union contract. She was denied unemployment compensation on the ground that she 
waa a "voluntary quit" and did not appeal that finding. 

A finding that this company discharged the plaintiff because she refused her fore
man a date eight months before could not reasonably be made and should not be per
mitted to stand. 

Monge. 114 N.H. at 134-35. 316 A.2d at 552-53 (diaaenting opinion). 
o. Summen. /Jupra note 4. at 626-27. 
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the litigation of individual cases, as the for-cause standard should 
impose more stringent restrictions on employer freedom than the 
bad-faith standard. But from the institutional point of view the 
differences between the types of regulatory schemes would have 
only minor impact because all of them place costly and inconven
ient restraints upon contractual freedom. So long as the cases align 
themselves in any continuous array, a large number of dismissals 
will be fair game for litigation no matter what the applicable legal 
standard. The administrative and error-cost considerations there
fore reinforce the basic conclusion: there is no warrant for legal 
interference with the contract at will. 

5. Bilateral Monopoly and Inequality of Bargaining Power. 
The account thus far given of the contract at will in no way de
pends upon any notion of an inherent inequality of bargaining 
power that pervades all employment contracts. Indeed if such an 
inequality did govern the employment relationship, we should ex
pect to see conditions that exist in no labor market. Wages should 
be driven to zero, for no matter what their previous level, the em
ployer could use his (inexhaustible) bargaining power to reduce 
them further, until the zero level was reached." Similarly, inequal
ity of bargaining power implies that the employee will be bound 
for a term while the employer (who can pay the peppercorn consid
eration) retains the power to terminate at will. Yet in practice we 
observe both positive wages and employees with the right to quit 
at will. 

The reason why these contracts at will are effective is precisely 
that the employer must always pay an implicit price when he exer
cises his right to fire. He no longer has the right to compel the 
employee's service, as the employee can enter the market to find 
another job. The costs of the employer's decision therefore are 
borne in large measure by the employer himself, creating an im
plicit system of coinsurance between employer and employee 
against employer abuse. Nor, it must be stressed, are the costs to 
the employer light. It is true that employees who work within a 
firm acquire specific knowledge about its operation and upon dis
missal can transfer only a portion of that knowledge to the new 

•• Note that the same arguments could be made in the conaumer market lUI well, lead
ing to the prediction that these same workers with a zero wage will pay infinite prices for 
the neceBBitiea of life. The only coherent models are those that aaaume that total wages and 
other income aupply a budget constraint for purchases, 80 that both markets are in equilib
rium 8imultaneously. Abetracting one market from another is a ploy that makes inequality 
of bargaining power aeem more plausible than it is. 
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job." Nonetheless, the problem is roughly symmetrical, as the em
ployer must find, select, and train a replacement worker who may 
not turn out to be better than the first employee. Workers are not 
fungible, and sorting them out may be difficult: resumes can be 
misleading, if not fraudulent; references may be only too eager to 
unload an unsuitable employee; training is expensive; and the new 
worker may not like the job or may be forced to move out of town. 
In any case, firms must bear the costs of voluntary turnover by 
workers who quit, which gives them a frequent reminder of the 
need to avoid self-inflicted losses. The institutional stability of em
ployment contracts at will can now be explained in part by their 
legal fragility. The right to fire is exercised only infrequently be
cause the threat of firing is effective. 

Thus far the account of inequality of bargaining power has 
been wholly negative. But the description of the employment rela
tionship does suggest one way in which inequality can arise, even 
within the framework of generally competitive markets. In the 
course of an ongoing relationship between employee and employer, 
each side gains from the contract more than it could obtain by re
turning to the open market. The surplus that is created must be 
divided between the parties. In principle, either the worker or the 
employer could receive the entire surplus without inducing the 
other party, who still receives a competitive return, to sever the 
relationship. A fortiori any solution that divides the surplus be
tween the parties should be stable as well. The contract at will 
thus creates a bilateral monopoly, but only to the extent of the 
surplus. 

The question of inequality of bargaining power can now be 
helpfully restated: which side will appropriate most of the surplus 
in any negotiations between them? Unlike the typical formulations 
of the problem, this leaves the set of possible solutions strictly 
bounded because the employee cannot be driven below the com
petitive wage and the employer cannot be driven to a wage above 
the sum of the competitive wage plus the full amount of the sur
plus. An employer can therefore be said to possess an inequality of 
bargaining power when he is able to appropriate more than half 
the surplus, while the employee can be said to possess inequality of 
bargaining power if he can appropriate more than half the surplus . 

•• In some cases it is all too tranaferable, as with customer lista or trade secreta. When 
such information is transferred, an employer may look for redreea to the elaborate body of 
law that regulates the transmisaion of trade secrete. See Kitch, The Law and Economic8 of 
Right. in Valuable InfoTmotion, 9 J. LBoAL STUD. 683, 689-701 (1980). 
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To take an example, assume the employer is prepared to pay 20, 
while the worker is willing to work for 10. The agreed wage there
fore could fall anywhere between those two numbers. If the em
ployer is systematically able to appropriate more than 5 of this 
surplus, by keeping the wage level below 15, then he has unequal 
bargaining power, though still within the framework of overall 
competitive markets. 

The existence of some surplus should be pervasive in all labor 
markets, given that labor is not perfectly fungible. In practice, the 
size of the surplus on average should be relatively small at the time 
of contract formation. Because the parties have not built up much 
specific capital in the relationship, quitting or firing will cause rela
tively small dislocations. As time passes, however, the gains to both 
sides from continuing the employment relationship are apt to in
crease, so that both sides have more to lose from separation. The 
bilateral monopoly problem now assumes greater significance. The 
increased size of the surplus can easily make wages somewhat inde
terminate (which is why workers are commonly nervous about ask
ing for a raise, and employers are nervous about refusing it). As the 
stakes become larger, the amount of resources spent in obtaining a 
larger portion of the surplus should increase. A contractual break
down should nonetheless be an infrequent occurrence, as both 
sides have strong incentives to keep the relationship viable. The 
costs of negotiation tend to be reduced because each side is famil
iar with the other. The scope for bluffing is somewhat limited by 
each party's knowledge of the preferences of the other side. Fi
nally, there are strong reasons for each side to avoid squeezing the 
last drop out of a relationship: miscalculation of the reserve price 
of the other party (i.e., the minimum he will accept or the maxi
mum he will pay) could lead to a severance of the relationship and 
thus to a loss of the entire surplus. 

It still remains to be determined which side is likely to appro
priate most of this contract-specific surplus. One might guess that 
the employer will be able to achieve this objective, perhaps because 
his experience in repeat transactions with many workers fosters 
greater skills in negotiation. In addition, the employer may know 
in general the market wages available to beginning workers, as 
these typically will be public knowledge. Yet a number of consider
ations suggest the opposite conclusion. First, the employer often 
bargains through subordinate managers and thus faces an agency
cost problem avoided by the worker who bargains on his own ac
count. Second, the worker's opportunity cost for his time will often 
be lower than the employer's, so that the increased time he can 
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spend on the transaction may offset the employer's greater skill, if 
any, per unit of time. Third, the worker may be able to learn some
thing about the employer's reservation price (i.e., the maximum 
wage he would be willing to pay) because the employer must reveal 
some information about his willingness to pay in negotiations with 
other long-term workers. Finally, it is not clear that the employer 
gains any real advantage because of his greater relative wealth, if 
any. To be sure, the wealthy employer can hold out for a larger 
share of the surplus because he has less, proportionally, to lose. 
Yet by the same token the employer's resolve may be weaker be
cause he has less to gain by holding out. 

This modest catalogue of considerations shows how difficult it 
is to determine the exact division of the surplus, although my sus
picion is that in the broad run of cases it will tend to be evenly 
divided. But even if this guess is wrong, there is no reason for the 
law to interfere in the bargaining process. The whole question of 
inequality of bargaining power arises in the bounded context of 
how much of a 8upracompetitive wage the worker will obtain. At 
the very worst, the worker will get the amount that is offered in 
some alternate employment where he has built up no specific capi
tal. To try to formulate and administer a set of legal rules that will 
allow some trier of fact to measure the size of the surplus embed
ded in the ongoing transaction, and to allocate half (or more) of it 
to the worker, cannot be done at any social cost that is less than 
the expected size of the surplus itself, if it can be done at all. The 
entire exercise is fraught with the possibility of real error, as real 
resources would have to be expended solely to make transfer pay
ments that can in no way enhance productive efforts. The exis
tence of this transactional surplus does not negate the fact that 
markets are still competitive before prospective employers and em
ployees enter into any transaction at all. 

The size of the surplus, and thus the scope of any inequality 
problem, can be reduced more effectively by adopting legal rules 
that remove or minimize legal impediments to labor mobility. The 
contract at will, by allowing either side to sever relationships with
out legal impediment, tends to reduce rigidities in markets and 
thus to act as a counterweight to the bilateral monopoly problem 
that emerges even in voluntary markets. The complex rules that 
give workers "property" rights in their jobs tend to increase the 
size of any possible surplus and exacerbate the basic problem. The 
identification of a transaction-specific surplus, then, adds to our 
understanding of long-term employment relationships, but it af
fords no warrant for upsetting the contract at will on supposed 
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grounds of public policy. 

III. DIsTRmUTIONAL CONCERNS 

Enough has been said to show that there is no principled rea
son of fairness or utility to disturb the common law's longstanding 
presumption in favor of the contract at will. It remains to be asked 
whether there are some hitherto unmentioned distributional conse
quences sufficient to throw that conclusion into doubt. One clear 
sign that there are not is that the advocates of the wrongful-dis
charge action themselves have not cast the argument in this form. 
Professor Lawrence Blades, for example, makes clear from the title 
of his own paper-Employment at Will v. Individual Free
dom·'-that he thinks abrogation of the contract at will helps ad
vance the cause of individual liberty. While I believe that he is 
wrong in that conclusion, I think that he chose the correct ground 
on which to fight, for a moment's reflection makes it clear that dis
tributional considerations enter at best only obliquely into the em
ployment context. 

The proposed reforms in the at-will doctrine cannot hope to 
transfer wealth systematically from rich to poor on the model of 
comprehensive sy'steID8 of taxation or welfare benefits. n Indeed it 
is very difficult to identify in advance any deserving group of recip
ients that stands to gain unambiguously from the universal abroga
tion of the at-will contract. The proposed rules cover the whole 
range from senior executives to manual labor. At every wage level, 
there is presumably some differential in workers' output. Those 
who tend to slack off seem on balance to be most vulnerable to 
dismissal under the at-will rule; yet it is very hard to imagine why 
some special concession should be made in their favor at the ex
pense of their more diligent fellow workers. 

The distributional issues, moreover, become further clouded 
once it is recognized that any individual employee will have inter
ests on both sides of the employment relation. Individual workers 
participate heavily in pension plans, where the value of the hold
ings depends in part upon the efficiency of the legal rules that gov
em the companies in which they own shares. If the regulation of 
the contract at will diminishes the overall level of wealth, the 
losses are apt to be spread far and wide, which makes it doubtful 
that there are any gains to the worst off' in society that justify 

.. Bladee, ,upro note 4. 
•• I have addreeaed these iaauM in detail in Epstein, ,upro note 3. 
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somewhat greater losses to those who are better off. The usual con
cern with maldistribution gives us situations in which one person 
has one hundred while each of one hundred has one and asks us to 
compare that distribution with an even distribution of, say, two 
per person. But the stark form of the numerical example does not 
explain how the skewed distribution is tied to the concrete choice 
between different rules governing employment relations. Set in this 
concrete context, the choices about the proposed new regulation of 
the employment contract do not set the one against the many but 
set the many against each other, all in the context of a shrinking 
overall pie. The possible gains from redistribution, even on the 
most favorable of assumptions about the diminishing marginal 
utility of money, are simply not present. 

If this is the case, one puzzle still remains: who should be in 
favor of the proposed legislation? One possibility is that support 
for the change in common law rules rests largely on ideological and 
political grounds, so that the legislation has the public support of 
persons who may well be hurt by it in their private capacities.48 

Another possible explanation could identify the hand of interest
group politics in some subtle form. For example, the lawyers and 
government officials called upon to administer the new legislation 
may expect to obtain increased income and power, although this 
explanation seems insufficient to account for the current pressure. 
A more uncertain line of inquiry could ask whether labor unions 
stand to benefit from the creation of a cause of action for wrongful 
discharge. Unions, after all, have some skill in working with for
cause contracts under the labor statutes that prohibit firing for 
union activities, and they might be able to promote their own 
growth by selling their services to the presently non unionized sec
tor. In addition, the for-cause rule might give employers one less 
reason to resist unionization, since they would be unable to retain 
the absolute power to hire and fire in any event. Yet, by the same 
token, it is possible that workers would be less inclined to pay the 
costs of union membership if they received some purported benefit 
by the force of law without unionization. The ultimate weight of 
these considerations is an empirical question to which no easy an
swers appear.'· What is clear, however, is that even if one could 
show that the shift in the rule either bent;~ts or hurts unions and 

.. That this may be irrational does not imply that it is impoesible. See Stigler. Wealth. 
and Pouibly Liberty, 7 J. LaoAL Sroo. 213 (1978) . 

•• It baa been reported that union leaden do not favor these refonna. Chicago Sun
Times, June 10, 19lU, at 32, col. 1 (2-8W ed.). 
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their members, the answer would not justify the rule, for it would 
not explain why the legal system should try to skew the balance 
one way or the other. The bottom line therefore remains un
changed. The case for a legal requirement that renders employ
ment contracts terminable only for cause is as weak after distribu
tional considerations are taken into account as before. 

IV. EXCEPI'IONS TO THE CONTRACT AT WILL 

An examination of the contracting objectives of parties ex
plains why contracts at will are common. The same set of consider
ations, however, also helps explain why contracts at will are not 
found in all employment contexts, but are instead sometimes dis
placed by more elaborate contractual mechanisms. The central 
point is that the contract at will works only where performance on 
both sides takes place in lockstep progression. This condition will 
be satisfied where neither side has performed or where the 
worker's past performance has been matched by appropriate pay
ment from the employer. In these cases the contract at will pro
vides both employer and employee with a simple, informal "bond" 
against the future misfeasance of the other side: fire or quit. Where 
the sequence of performance requires one side to perform in full 
before the other side begins performance, this bonding mechanism 
will break down because there are no longer two unperformed 
promises of roughly equal value to stand as security for each other. 
That is why an employee will have to resort to legal action if the 
employer simply refuses to pay wages for work that has already 
been done. It is also why a contract at will cannot handle the ques
tion of compensation for job-related personal injuries, for after in
jury the value of the right to quit no longer balances off the right 
to fire.1O 

The same problem of imperfect bonding under the contract at 
will also arises where the nature of the employment requires work 
for extended periods of time. Thus, in the traditional apprentice
ship contracts explicit provision had to be made to ensure that the 
indentured servant would not go elsewhere and likewise that the 
master would not abuse him during the period of service. III Simi-

.. For an account of the elaborate conaenaual arrangements that grew up to handle this 
problem, see Epstein, The Hi8torical Origins and Economic Structure of Workera' Compen
.ation Law, 16 GA. L. REv. 775, 789-94, 798-803 (1982). 

It The power of the common law's presumption in favor of at-will contraeta is shown, 
however, by the court&' refuaal to infer luch terms. See 6 C.B. LABAn, COMMBNTAIUU ON 
THB LAw or MASTBR AND SaVANT § 2198 (2d ed. 1913). At various times, legislatures regu-
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larly in earlier times, contracts for agricultural workers were un
derstood to be for the year or for the growing season. III These ar
rangements accordingly contained extensive risk-sharing features. 
The worker received some interim compensation, typically in the 
form of room and board, that functioned as progress payments for 
services already rendered. Yet the contract often called for the 
payment of a large cash sum at the end of the harvest because the 
power of the employer to withhold some of the wages until that 
time was necessary to counteract the possibility that a worker, who 
had pocketed wages in advance, might abandon the employer in 
order to obtain high wages for day-work at harvest time when la
bor was at a premium. II 

The same problems can exist with modern employment con
tracts. Suppose that a worker has put in the effort to obtain for the 
firm a large contract on which he is to be paid a commission. If the 
firm dismisses him under an at-will contract before the sale is con
summated and the commission is formally due, most courts will 
(rightly) imply a term of good faith that gives the employee the 
commission for the work done, unless the agreement explicitly pro
vides otherwise. Thus in Coleman v. Graybar Electric CO.,N the 
plaintiff's claim for compensation rested in part upon commissions 
that were paid annually based upon the sales record in the previ
ous period. The court construed the contract to preclude the at
will norm: "We conclude that in this case the contract did not au
thorize the forfeiture of additional compensation provided in the 
plan of compensation if the services of the employee were termi
nated arbitrarily and without just cause."·· 

As the size of possible commissions increases, moreover, the 

Iated the duration of indentures. See id. § 2113 . 
.. See Feinman. aupra note 4. at 120. There ia. however. no need to presume exploita

tion to account for this form of contract. See infro text following note 62 . 
.. Usually the courta refuaed to allow the worker to recover on a quantum meruit count 

for the value of the llervicee rendered when he quit before term. See. e.,., Britton v. Turner. 
6 N.H. 481. 486 (1834) (allowing the action but recognizing ita deviation from the clear 
weieht of authority); aee 0180 F. K&ssLu I: G. GILIoIOIIB. CONTKACTS. CA8B8 AND MATBJUALII 

878 (2d ed. 1970). The majority result tends to be sound even though it requires the worker 
to continue the work in order to claim the deferred benefits and thus could result in some 
windfall to the employer. Where the worker quite before the end of the term. he can often 
obtain hieher ahort-term wagea in the market to offset the 1088 of the fina1 payment. A rule 
that awarded some fraction of the deferred payment could give the worker both. which 
would provide him with the wrong incentivea. Moreover. even when the employee loses on 
the wage claim. he has still obtained board and lodcing. the value of which the employer 
would never recover by suit against the worker in breach. be it for legal or practical reasons . 

.. 196 F.2d 374 (6th Cir. 1962). 
N rd. at 378. 
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potential gains from post-contractual exploitation will increase as 
well. But it does not follow that the parties are helpless to protect 
themselves against exploitation. Rather, when the stakes are high, 
it becomes worthwhile for the parties to fashion explicit allocations 
of the commission in the event of an employee dismissal." Thus in 
Fortune v. National Cash Register Co.,'" the commission contract 
in question was for the sale of a large cash register system. Under 
this contract, a salesman received seventy-five percent of the com
mission derived from a sale if the sales territory had been assigned 
to him at the date of the order; he received twenty-five percent of 
the commission if the territory had been assigned to him at the 
date of delivery; and he got the full commission if the territory had 
been assigned to him at both times." The plaintiff in the action 
was a salesman who had been fired after the original deal had been 
struck but before it had been completed. Ie The seventy-five per
cent commission earned under the agreement had been paid, while 
the remaining twenty-five percent commission was paid by the 
firm to another employee, according to the express terms of the 
contract.1I0 The court held that these express provisions were not 
dispositive and read into the agreement a covenant of good faith 
and fair dealing, on which it held that the plaintiff was entitled to 
a jury trial. III 

The decision seems wrong in principle. The contractual provi
sions concerning commissions represent a rough effort to match 
payment with performance where the labor of more than one indi
vidual was necessary to close the sale. The case is not simply one 
where a strategically timed firing allowed the company to deprive a 
dismissed employee of the benefits due him upon completion of 
performance. Indeed, the firm kept none of the commission at all, 
so that when the case went to the jury, the only issue was whether 
the company should be called upon to pay the same commission 
twice. The court in Fortune did not try to understand the commis-

.. The same problem commonly ari8ee in brokerage caaes where the owner triea to dia
mi88 the broker after the buyer ia located but before the agreement ia concluded. A covenant 
of good faith is normally appropriate here to prevent the e:r.propriation of labor by the own
er-Hiler, and these provisions are now commonplace in brokerage agreements, which aIao 
typically provide that the broken obtain no commiSBion for buyen whom the seDer inde
pendently loeatee after the brokerage period. For a collection of cases, aee F. KBssLIIK & G. 
GILMORE, supro note 53, at 337 . 

... 373 M888. 96, 364 N.E.2d 1251 (1977) . 

.. rd. at 97-98, 364 N.E.2d at 1253 . 

.. rd. at 100. 364 N.E.2d at 1254 . 

.. rd. at 99, 364 N.E.2d at 1254 . 
•• rd. at 101-04, 364 N.E.2d at 1255-67. 
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sion structure that it was prepared to condemn; instead, it made 
the chronic mistake of thinking that what it intuited to be an un
fortunate business outcome invalidated the entire contractual 
structure. In its enthusiastic meddling in private contracts, the 
court nowhere suggested an alternative commission structure that 
would have better served the joint interests of the parties at the 
time of contract formation. Here, as in so many cases, an unques
tioning adherence to the principle of freedom of contract would 
have yielded results both simpler and superior to those generated 
after an extensive but flawed judicial examination of the basic 
terms. 

CONCLUSION 

The recent trend toward expanding the legal remedies for 
wrongful discharge has been greeted with wide approval in judicial, 
academic, and popular circles. In this paper, I have argued that the 
modern trend rests in large measure upon a misunderstanding of 
the contractual processes and the ends served by the contract at 
will. No system of regulation can hope to match the benefits that 
the contract at will affords in employment relations. The flexibility 
afforded by the contract at will permits the ceaseless marginal ad
justments that are necessary in any ongoing productive activity 
conducted, as all activities are, in conditions of technological and 
business change. The strength of the contract at will should not be 
judged by the occasional cases in which it is said to produce unfor
tunate results, but rather by the vast run of cases where it provides 
a sensible private response to the many and varied problems in 
labor contracting. All too often the case for a wrongful discharge 
doctrine rests upon the identification of possible employer abuses, 
as if they were all that mattered. But the proper goal is to find the 
set of comprehensive arrangements that will minimize the fre
quency and severity of abuses by employers and employees alike. 
Any effort to drive employer abuses to zero can only increase the 
difficulties inherent in the employment relation. Here, a full analy
sis of the relevant costs and benefits shows why the constant minor 
imperfections of the market, far from being a reason to oust pri
vate agreements, offer the most powerful reason for respecting 
them. The doctrine of wrongful discharge is the problem and not 
the solution. This is one of the many situations in which courts 
and legislatures should leave well enough alone. 
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explores and ultimately rejects allempts baud on economic analysis and 
liberal philosophical doctrines to justify partiwlar distinctions between 
things Oral art' and tlrings tlrat art' not IIppropriatl'iy tradrd ill markets. She 
thrn offtrs an IIltrrnatit'r jllstification for markrt-inalit'nability that relates 
it to an ideal of humall flourishing. This theory takes into arcormt both the 
rhrtoric in which we conaive of ourselves and our situation in nonideal 
circum.flllnCf's. Profruor Rlldill conc/udr.f by df'monstraling how thl' thtory 
might be applied to thret contested mllrktt-inlllirnabilitir.l: prostitution, 
baby-selling, and mrrogate motherhood. 

SINCE the declaration of "unalienahle riKhts" of persons at the 
founding of our republic, I inalienability has had a central place in 

our legal and moral culture. Yet there is no one sharp meaning for 
the term "inalienable." Sometimes inalienable means nontransferable;l 

• Profr"or of I.aw. Univrr<it\' of Southern California Law Center. I Itratefully acknowle<ip:e 
Itll' "UI'I,orl IIf ,, ... 'Jnivl'r·.it" of Soullwrll ('"liforllin F,u till" I(,',,'an It nmt Inlwvalillil FII11I1 In 

the preparation of this "rtldt.· Earllt·, v('rsions Wert presented In work~ho,)s at the UniverSity 

of Wisconsin School of Law. Northwestern School of Law, and the University of Southern 
California Law Center. as well as to the Los Angeles Feminist Le!tal Scholars and to my Sprinl/: 
J 987 seminar in property theory. The Article benefited greatly from the responses of the 
participants. It also benefited !treatl)' from the willinp;ness of friends and colleal/:ues - too 
numerous to name - to think and ar!(ue with me, sharinp; p;enerously their time and talent~. I 
am p;rateful to all of them and hope they will take up where I leave off. For making this work 
possible. I record my thanks to my family: Layne Leslie Britton. Wayland Jeremiah Radin, and 
Amadea Kendra Brillon. 

I The Declaration of Independence para. 1 iU. S. J 776). 
1 Su. e.g .• McConnell. The Naill" and Basis of Inalienable Rights, ., LAW & PHIL. 15. 17 

(r984) ("That which is inalienable is not transferable to the ownership of another"). 
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sometimes only nonsalable.·1 Sometimes inalienable means nonrelin
quishable by a ri/{htholder;4 sometimes it refers to ri~hts that cannot 
he lost at alP In this Article I explore nonsalability, a species of 
illalil'lIahility I ('all lllarkrot-illalir'llahilitv. SOllll'thillJ.( that is lIlarht 
illalienable is lIot lo be sold, which in our 1'(OlllJlnir systelll Illeans it 
is not to be traded in the market. 

Controversy over what may be bought and sold - for example, 
blood or babies - pervades our news. Although some scholars have 
considered whether such things may be traded in markets, they have 
not focused on the phenomenon of market-inalienability. About fifteen 
years aJ.(o, for l'x;tmpll', Richard Titmllss advo .. ah~d in his hook, Til" 
G!/l Rrill/;o/lsllip,r' thal hUlllan hlood sholiid not he allo('aled thwlIJ.(h 
the market; others disagreed. 7 More recently, Elisabeth Landes and 
Richard Posner suggested the possibility of a thriving market in in
fants,'1 yet most people continue to helieve that infants should nol he 
allocated through the market. 'I What I helieve is lacking, and wish 
lo supply, is a general theory that can illuminate these debates. Two 

, Srr, r.K., Calal""si & Mdame<l, I'roprrly Rllin. l.i"l,illly Rill, .•. allli Inali,n,,/Ji/ity: On, 
Virw of tht Callrtdral, 85 HARV. L. REV. loR9. 1092 11972' ("An entitlement is inalienable to 
the extent that its transfer is not permitted bel ween a willin~ buyer and a willing seller. "I. For 
discussion of"Calabresi and Melamed's view of inalienability, see pp. 1864-66 below 

• S", t.K., Barnett, Contract Rtrn,dirs and Inali,nablr Rights, 4 Soc. PHIL. & POL'y 179, 
11151(986) ("To characlerile a ri~ht as inalienable is to claim that Ihe consent of Ihe ri~ht-holder 

'is insufficient to extinJ(uish the ril(ht or to transfer il to another. "I; Kuflik, Th, Utilitarian LOKi, 
of I"ali,nabl, RiKhI ... 97 ETHICS is, 75 (1986) ("An inalienable ril(ht is a ri~ht that a person 
has no ri~ht to !live up or trade away. "); Meyers, Tiff Rati~"'I/, for Inalirnahit Rights in Moral 
Sv .• trm .. , 7 Soc TIIEORY & ('RAC 127, 117 (1<11111 ("Inalienahl~ riJ(hls arc riJ(hl, thaI ran not he 
rrlinquishl'd hy th .. individuals whu I'o,'e" Ih,'m '" For furl her ddinilions of different kinds 
of inalienability, sel' p". IRSl-SS below. 

• St(, t.g., D. MEYERS, INALIENABLE RIGHTS: A DEfENSE 4 (1985) ("(A In inalienable right 
is one that the ri~ht-holder cannot lose regardless of what he docs or or how others treat him 
and even if others arc justified in declinin~ 10 j(ranl him what he demands in exercisinj( his 
right.",; flrown. Inali,IIahir RiKht., 64 PHIL REV. IQ1. 191 (19)5) ("IIlf there arc any rij(hts 
p",perly railed 'inalienahle,' assertions uf the,e ri~hls rannul. fnr any reason under any .irrum
stantes, be denied. ",. 

• R. TITMUSS, THE GIFT RELATIONSHIP: fROM Hl'MAN BLOOD TO SOCIAL POLICY (19i ". 

I Srr, t.g., Arrow. Gifts alld Exchangrs, I PHIL. & PuB. An . .14] (197l'. 

"Srr Landes & Posner, The Ecollomirs of thr Ba/Jy Shortagt, 7]. LEGAL STUD .. 12.1 1'978' 
Elsewhere Posner said: 

That there are many people who arc capahle of bearing children but who do not want 
10 raise them, and many other people who cannot produce their own children but want 
to raise children in their homes, su~gest5 the possibility of a thriving market in babies, 
especially since the costs of production hy the nalural parents are Iypically much lower 
Ihan the value Ihat many childless people aHach 10 the possession of children. 

R. I'OSN.:R, ECONOMIC ANALYSIS OF LAW 11.1 (1d ell. "177). In the must recent edition uf this 
book, the word "thri\'in~" has been deleted from this passaJ(e, perhaps indicating that Posner 
has modified his views. Sn R. POSNER, mpm. at 1.19 (.ld ed. 1986). I shall return to Posner's 
views on baby-scJJin,J: bC'Jow. Srf' infra note S I and accompanyin~ text. (Furt.her refctencc~ tu 

Ecollomic Analysis of Law will be to the Ihird edition.' 

• Srr, t.g., Prichard, II Markrl for Babirs!, .14 U. TORONTO LJ .14', .148-57 (1984) 
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pos~ihilities for filling this theoretical gap are traditional liberalism 
and modcrn economic analysis, but in this Article I shall find them 
hoth wanting. 

'1'111' lIIosl fallliliar 101lll'xi of illalil'lIahility is till' Iradilional lilll'ral 
triad: the rights to life, Jihnty, alld property. To this triad, JihuaJisllI 
juxtaposes the most familiar context of alienability: traditional prop
erty rights. Although the right to hold property is considered inalien
able in traditional liberalism, property rights themselves are presumed 
fully alienable, and inalienable property rights are exceptional and 
problematic. 

Economic allaly.~is, growing 0\11 of 1111' lihnal Iradilion, t('nds to 
viI'\\' all inalicnahililil's ill Ihl' way traditiollal liheralism vil'ws ill' 
alienable property rights. When it does this, economic analysis holds 
fast to one strand of traditional liberalism, but it implicitly rejects -
or at least challenges - another: the traditional distinction between 
inalienable and alienahle kinds of rights. ) n con('eiving of all rights 
as property rights that can (at least theoretically) be alienated in 
markl'ls, (,l'onomi(' analysis has (at Icast in prin('iplc) invited markets 
to lill the social universe. It has invited liS to view all inalienahilities 
as problematic. 

In seeking to develop a theory of market-inalienability, I argue 
that inalienabilities should not always be conceived of' as anomalies, 
regardless of whether they attach to things traditionally thought of as 
property. Indeed, I try to show that the characteristic rhetoric of 
economic analysis is morally wrong when it is put forward as the sole 
discourse of human life. My general view deviates not only from the 
traditional ('onception of thc divide bctwecn inalienable and alicnable 
kinds of rights, but also from the traditional conception of alienable 
property. Instead of using the categories of economics or those of 
traditional liberalism, I think that we should evaluate inalienabilities 
in connection with our best current understanding of the concept of 
human flourishinJ2;. 

To devclop this thcory, which will help us to decide what thinJ2;s 
oUJ2;ht not to be bouJ2;ht and sold, I must lay a rather complex ground· 
work. In Part I, I articulate the various meanings of inalienability 
and introduce the idea of commodification. In Part II, I explore an 
economic view that sees all things as exchangeable, first reflectinJ2; 
generally on the rhetoric and methodology of the market and then 
examining how inalienability is seen as a method of correcting market 
failures. In Part III, I consider a critique of the economic view that 
would reject markets entirely. I find this utopian vision to be flawed 
by a pervasive problem of transition, but sug!!:esl we take seriously 
its philosophical connection between rhetoric and human flourishing. 
In Part IV, I consider the traditional liberal divide between market 
and non market realms and show that the philosophical commitments 
of the liberal view have tended to push it toward the economic view. 

271 



1852 HARVARD LAW REVIEW [Vol. 100:1849 

Finally, in Part V, I advocate a nonideal, pragmatic evaluation of 
market-inalienabilities based on a conception of personhood or human 
flourishing that differs from that of traditional liberalism or economics. 
In developing this analysis, I attempt to address the transition problem 
that plagues our pursuit of social ideals. To show how the analysis I 
recommend might illuminate specific issues of market-inalienability 
that deeply trouble us, I conclude by bringing it to bear on commo
dification of sexuality and reproductive capacity: prostitution, baby
selling, and surrogacy. 

I. MARKET-INALIENABILITY AND NONCOMMODIFICATION 

In order to focus effectively on market-inalienability and its moral 
and social significance, it will be helpful first to have an overview of 
the range of meanings of inalienability. as well as an idea of the 
framework connecting alienability and commodification. 

A. Traditional Meanings 

Theorists have seldom recognized that we have no one sharp 
meaning of inalienability. 10 Nevertheless, the traditional meanings of 
inalienability share a common core: the notion of alienation as a 
separation of something - an entitlement, right, or attribute 11 -

from its holder. Inalienability negates the possibility of separation. 
Meanings proliferate because the separation that constitutes alienation 
can be either voluntary or involuntary, and can result in the entitle
ment, right, or attribute ending up in the hands of another holder, or 
in its simply being lost or extinguished. 11 Any particular entitlement, 

III Most of the Ilefinitions quoted in notes 2-5 ahove iltnore their rivals. Among recent 
commentators, Susan Rose·Ackerman is exceptional in recoltnizing many meanings. Stt Rose· 
Ackerman, '"lllit"llbi/ily a"d Iht Thtory of Pro~trly Righls, 85 COLUM. L. REv. 931 (1'185); 
irtfra note 67 (discussing Rose-Ackerman's approach to the meaninlts of ina:ienability) 

II The traditional conception of alienation as separation of objects from persons is related to 
the traditional subject/object dichotomy, which I discuss in Section B of Part III below. In 
what follows, I shall often refer Itenerally to whatever is inalienable as a "thinlt· This is a 
necessary shorthand, althoulth it does present the danltrr of an unwanted connotation of object· 
ness, especially in Iiltht of the subject/object dichotomy 

II As these two variables SUItRest, each of four hroacl cateRori .. of separability miltht he 
neltated by a corresponllinlt form of inalienability· involuntary utinRuishment (cancellation, 
forfeiture of civil rights); voluntary extinguishment (waiver, abandonment); involuntary transfer 
(condemnation, adve"e possession); and voluntary transfer (ltift, sale). The neRation of invol· 
untary transfer is less likely than the other cateltories to be conceived of as inalienability, for 
example, we do not consider the prevention of theft an inalienability. There are other variables 
that are sometimes siltnificant for understanding inalienabilities. The most important of them 
are: the sovereign's role in the interaction (whether the sovereiltn is the instrument of involuntary 
loss or the recipient of involuntary transfer); the nature of the hoiller of an inalienable right, 
entitlement. or attribute (whether the holder is a person or Itroup, and whether the person has 
an official capacity or the group has spedal normative significance); and the availability of 
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right, or attribute may be subject to one or more forms of inaliena
bility. 

In one important set of meanings, inalienability is ascribed to an 
entitlement, rigbt, or attribute that cannot be lost or extinguished. If 
involuntary loss is its focus, inalienable may mean nonforfeitable 13 or 
noncancelable; if voluntary loss is its focus, inalienable may mean 
nonwaivable l4 or nonrelinquishable. 

In another important set of meanings, inalienability is ascribed to 
an entitlement, right, or attribute that cannot be voluntarily trans
ferred from one holder to another. IS Inalienability in these uses may 
mean nongiveable, nonsalable, or completely nontransferable. If 
something is nontransferable, the holder cannot designate a successor 
holder.16 Nongiveability and nonsalability are subsets of nontransfer
ability. If something is inalienable by gift, it might be transferred by 
sale;17 if it is inalienable by sale, it might be transferred by gift. IX 

This nonsalability is what I refer to as market-inalienability. In pre
cluding sales but not gifts, market-inalienability places some things 
outside the marketplace but not outside the realm of social intercourse. 

compensation. These and other variables can be thought either to create a larger matrix or to 
delineate subcatellories in the four broad catellories. Market-inalienability is a normatively 
important subcate!!ory of inalienabilities that nellate voluntary transfer. a cate!!ory delineated 
by the distinction between monetary exchanlles and other voluntary transfers. In the text. I do 
not seek to elaborate on the matrix of inalienabilities. but rather to set the scene for an 
exploration of market-inalienahility. The taxonomy of inalienahilities I propos. here shoulrl he 
compare,l with that uf Susan K"se-A.-kerman, rite,l in nnte 10 ah,,\"(', al ').1.1-.15. S" infra notr 

67 
1.1 Nonforfeitability is ambili!uous. It may refer to an entitlement, riltht, or attribute that 

cannol he involuntarily nfl/alrd, <uch as certain civil rilthts; or it may refer to thinlts that cannot 
hr invnlunlarily lran~('rn'fl In lhr c;.n\',·rriJiCn withnut fompcn"tltinn In thr text I tlsr thr (ormrr 

meaninR:. 
I. Waiver is ambilluoUS. It may refer either to permanent or temporary abrol!ation of an 

entitlement, right, or attrihute. In the latter meanin!!, perhaps we should not speak of waiver 
as "loss" In the text I use the former meaning. 

I~ Preclusion of involuntary transfer is not usually conceived of as inalienability. S" .111l'ra 
note 11. 

I. Somethinlt that is inalienable in this sense need not be inalienable in the hroad .. sense< 
detaile,l above. S" .IIII'm nnle 11 Snmrlhinlt Ihat is nonlransferahlr miltht still he fnrfritr,l. 
canceled. relinquished, waiveri. or perhaps involuntarily transft'rrcfl ttl the fjtf)\'rrnmcnt or It. .. 

desi!!nates. 
" In addition t" lran,fer hy lIift an,l sale, harter als" repr«enls a Iheorrtically p""ihlr 

means of transfer. I do not consider barler, however, because it is not a widespread method "f 
exchanl(e in our culture. 

18 There are also subsets of Kift transfer: transfer i"l" t'i1'05, and bequest or devise. Althnulth 
lIift transmission at death is not a focus of this Article, market-inalienability may ,ometiml" 
leave op~n both kinds of lIift transfer; for example, one may will one', body or orltans. In nther 
cases, bequest miltht be irrelevant. as with sexual services. Sa infra pp. 1'121-15 Beque'l 
mil(ht be prohibited in rases in which il imparts unwanted connotations of property, fnr example. 
in the case of relinquishment of children for adoption: a testator can create a Ituardianship for 
a child but may nol will the child itself to the ~uardian. Srt infra PI'. 1'125-18. 
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Market-inalienability negates a central element of traditional prop
erty rights, which are conceived of as fully alienable. 19 But market
inalienability differs from the non transferability that characterizes 
many nontraciitional property rights - entitJementf; of the regulatory 
and welfare state - that are both nongiveable and nonsalable. 1o 

Market-inalienability also differs from the inalienability of other 
things, like voting rights, that seem to be moral or political duties 
related to a community's normative life; they are subject to broader 
inalienabilities that preclude loss as well as transfer. 21 Unlike the 
inalienabilities attaching to welfare entitlements or political duties. 
market-inalienahility doc:; not render SOllll't hin~ inseparahle fmlll t h(' 
person, but rather specifies that market trading may not be used as a 
social mechanism of separation. Finally, market-inalienability differs 
from the inalienability of things, like heroin, that are made nontrans
ferable in order to implement a prohibition. zz because it does not 
signify that something is social anathema. Indeed, preclusion of sales 
often coexists with encouragement of gifts. For example, the market-

10 Traditional property riJ(hts are alienable in all ~enses except cancellation; they may be 
forfeited. relinquished. waived. condemned. and transferred by both J(ift and ~ale. Thr un· 
availability of cancellation is u~ually not by itself con~irlrrrri inalienahility. Yet it i~ helpful In 
think of noncanrelahility as inalienability in orrler tn ~l',. the scope nf Ihe cnncrpt. Inrh·,·rI. II ... 
liberal "inalienable ri!!ht to property" may just mean I hal liberal alienable propert~· ri~hts arc 
noncancelable. (It may mean other thinl!s a~ wrll. for rxample. thaI thr ril!hl of Ihe aulnnomous 
inrlivirlual to be a propert)' holrlrr is hnlh IInnrdin,!ui,I","Ir and IlOnt':lncclahk s,,· i"r,." 
p. '900 . 

10 Examples are entitlements to social securilY and welfare benefits. anrl many kinds of 
licenses. I think of these as status-inalienabilities because the\' ril!idify possession. constraininJ( 
or precludinp: chanp:e. si!!nifyinl( some stronp: form of insrparahility from the holder. Forms of 
status-inalienability could ranp:e from prohibilion of voluntar~' transfer. amonll: pri\'ale parlies 
to prohibition of any kind of loss. 

11 Nontransferable ril!hts that at the same lime may implicate afflrmalive rlulies fall inlo a 
(alel!ory I think of as (ommunity-inaliena"ilil~·. Examp,,", are Ihe ril!hl-rlulv 10 vol<' in polilical 
elections and the ril!ht-duty 10 hecome e(lucated. Rill:hts of Ihis kinrl not only ma" nnt "e lo,t 
throul(h chanl(e of hands. extinl(uishment. or cancellation. hut also oUj!ht 10 hI' exerci"'rI 
Althou!!h communily-inalienability is a convenienl label for Ihese ril!hts Ihat arc simultaneously 
duties. Ihe more communilarian one's views ahoul Ihe nature of Ihe per.on and Ihe nalure of 
social life. Ihe more all juslifiable inalienahililies will hr rdaled 10 communily For na",,,I,·. 
Laurence Tribe ar~ucs that uriJ,!hls that arc rt.'lational and 5~'~t('mif are nrrnr;ari(,' inalicnahlc" 

individuals cannol waive Ihem b~cause inrli\'idllal~ arc nol Iheir sole forus." Trihe. Tlu .. Iborl"III 

F'IIIdi"g Co"u"drllm: /nali,nabl, Righi ... A/firmali1" Vrrlirs. and lIu Dil,,,,ma 0/ Dr/>rlldrll(e. 
Q9 HARV. L. REV .. uo •. 13.3 (1985) (applyinj! Ihis reasonin!! 10 Ihe ri!!hl 10 choose aborlion) 
(emphasis in orij(inal). 

11 Some thinj(s are deemed socially unacceplable 10 possess. I(i",. or s~II; their existence is 
denounced complelely by the social order. lIeroin is in Ihis class: alcoholic be\'erall:cs passerl 
into and out of it. The inalienabililY of Ihin!!s in Ihis class is subsidiary 10 a social attempt 10 

obliterale Ihem. It is illel(al 10 sell heroin only because we wan I no one 10 have anylhinl( to <10 

with heroin. Growin!! heroin, possessinl( heroin. and l(i,-in!! away heroin arc prohihite<l tflO. 
To distinjZuish inalienabililies incirlent 10 prohibitions from olhrr kinds of inalienabililies. Ihe 
former can be labeled prohibition-inalienabililies. 
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inalienability of human or~ans does not preclude - and, indeed, may 
seek to foster - transfer from one individual to another by gift. 2.1 

B. The Commodification Issuc 

Market-inalienability often expresses an aspiration for noncom
modification. By making something nonsalable we proclaim that it 
should not be conceived of or treated as a commodity.14 W~ some
thing is noncommodifiable, market trading is a disallowed form of 
social organization and allocation. We place that thing beyond supply 
and demand pricing, hrokerage and arhitrag(', advertising and mar
keting, stockpiling, speculation, and valuation in t('rllls of thl' oppor
tunity cost of production. 

Market-inalienability poses for us more than the binary choice of 
whether something should be wholly inside or outside the market, 
completely commodified or completely noncommodified. Some things 
are completely commodified - deemed suitable for trade in a laissez
fain~ market. 20; Others arc completely noncommodifH'n - removed 
from the market altogether. But many things can he described as 
incompletely commodified - neither fully commodified nor fully re
moved from the market. 26 Thus, we may decide that some things 
should be market-inalienable only to a degree, or only in some aspects. 

I'Srr National OrJ(an Tran~planl Act of 'QR4. 42 V.S.C ~ 2;41rl I'QR2) IbanninJ( orJ(an 
~alcs in interstate fOmm(.'frt'l. \Vhl'tht'r OfJ!an sales arc morall~· pl'rmissihlt· Of shoulrl It·gall\ ht' 

permitted is currently controversial ~rr Anrlrew" My 8m!.\,. My I'rnfJrrt\' . • 6 HA>TIN';S 
CENTER REP .• Oct. 1986, at 28 .. 16 lar!(uinJ( tbouJ(htfully for a "qua'i-property" approach in 
which "human beinp:s ha\'r the riJ(ht to treat certain physical parts of their bodies as objects for 
possession. !(ift. and trade"). In my terms Andrews's position is actually an incomplete (om
modification. Sff pp 1<) 1i-21. hecause it precludes brokerinl1: of orJ(ans and treatment of one', 
hody parts a~ propert\' by other people. Cf. Murray. Tit, Gift of /.ifr AI" .• t ,1/11'''Y' Rrmllln " 
G.O. ; DISCOVER. Mar. IIlR6, at '10; Comment. Rrlaiiing lI"man O"gullS (llllirr lit, ('"i(orm 

Commrrriai C"dr . • 0 J MARSIIALI. L. REV .. 1~.I, 40, 11911.11 larJ(uing Ihat "sociel\' ~houlcl nol 
view the ,ale of human or!!"", any differentl~· than Ihe ,ale of oth"r nece" .. r) commn.),'.es 
such as food, shellpr. and merlitation"l. This ,Ie bate is an example of contested commodifl(alinn 

Sa infra pp. 1856-,1\ 
I' As I use it here, the term "commorlity" means simply ~omcthin~ that is thought appropriale 

to lillY and ~ell throll~h a market. Lain I diseuss further complexities (If meanin!! in th(' I('nn 
"commodifIcation." Srr ;"fnl PI>. IX"q-(lo For nnw, nute that this ci('linilion makt·:-, it awkward 

to ~peak of nonsalable or nun market commodities. I think it appropriate to re"rid Ih,' Icrm 
"commodity" to monetary trade and its rhetoric. so thai when sprakers do apply the term to 
non market activities. we can identify its use as market rhetoric. If ~omconc say~. "Lo\"(' is a 
scarce commodity." this definition will enable us to see clearly thai she is speakinJ( abnllt lovc 
as if it were a resource available on the market. Market rhetoric is e1iscussed in Sertinn B nf 
Part III below. 

I; Sa infra p. 1861. 
Ifl For a di5(Us~jon of incomplrtc (ommooification. sec pp. IQ17-21 belo\\', Thin~<;. that cur 

incompletely commorlifieel do not fully exhibit the Iypical inciicia of traelilional properl,· and 
contract. For example. things that arr subject to price controls are incompletel, commoelined 
be(au~e freedom to set prires is part of the traditional understanding of property and contract 
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To appreciate the need to develop a satisfactory analysis of market
inalienability, consider the deeply contested issues of commodification 
that confront us. Infants and children,H fetal gestational services,2!! 
blood,29 human ofgans,30 sexual services, 3 1 and services of college 
athletes32 are some salient things whose commodification is con
tested. 33 Our division over whether to place a monetary equivalent 
on a spouse's professional degree34 or homemaker services in a divorce; 

Suo e.g .• Block v. Hirsh. 256 U.S. 135. 159 (1921) (McKenna. J.. dissentinR) (protestinR that 

rent control "is contrary to every conception of leases that the world has ever entertained"). 
17 Compare Landes & Posner. supra note 8 (sup:gestinl/: a free market in babies as an exper

imental solution to the current baby shortage) with Prichard. supra note 9 (outlininll: objections 

to a free market in babies based on market failure. degradation. and a child-centered view of 
adoption mechanisms). Baby-sellinll: is discu.seci at pp. 1925-28 below. 

1. Compare P. SINGER III 1>. WELI.S. MAKIN{; IIAn .. :s. TilE NEw SnENCE ANI> ETHICS OF 
CONCEPTION (1985) (arguinR in favor of heavily rel(ulated surroRacy arranRements) with Krim

mel. The Case Agai"st Surrogate Pare"ti"g. 13 HASTINGS CENTER REP .• Oct. 1983. at 35 

(objectinR to the leRalization of surroRacy arrangements ht!rause they may cause social ills related 

to eURenics. family breakdown. and psychic harm to children). SurroRacy is discussed at pp. 

1928-36 below. 
19 Compare R. TrTMUSS. st/pra note 6 (arguinl( that blood should not be salable because 

sales repress altruism and erode feelinl(s of community). a"d Singer. Freedom a"d Utilities ill 
Iht Distributio" of Htalth Cart. in MARKETS AND MORA!.S '49 (G. Bermant. P. Brown & G. 
Dworkin eds. 1977) (maintaining that a system of voluntary (Ionatio", of blood is more eflicient 
tban a system of sales. and additionally that it fosters feelinl/:s of community) with Arrow, supra 
note 7 (criticizing Titmuss's conclusions). The argument that blood should be market-inalienable 

in order to preserve opportunities for altruism is discllssed at pp. 1913-14 below . 
. 10 Ste 5DUrceS cited supra note 2.1. 

" Compar, O. RICHARDS, SEX, [)RU{;S. I>F.ATII. ANII THF. LAW 84-127 (IQH2) (arl/:uinl( that 

Kantian autonomy, riRhtly understood. would permit !' .. mmercial SU), a"d Erics",". Cllarg,.! 
agai"st Prostitutio,,: A" Alltmpt at a Philo.<ophiral AS.<fssmrnl. 90 ETHICS US (1980) (arguing 
that a leRali7.ed markel would cure many of the evils (urrenlly associated wilh prostilution) with 
Pateman, Def,,,di,,g Prostillition: Chargt .• Agai" .• t F.rirHon, 9.1 ETHICS .~61 ('98.11 (rejecting 
Ericsson's arl/:ument as based on a misunllerstanding of Ihe feminist critique of prostitutionl. 
Sale of sexual services is discussed at pp. 1921-2~ helow 

.11 Su D. EITZEN & G. SAGE, SOCIOLOGY OF AMERICAN SPORT ,I~ h~ I.ld ed. IQ8hlidescribing 

Ihe ideal of amateurism in sports); Koch, A Trollbltd Cartrl: Tht NCAA, .18 LAW & CONTEMP. 
PROBS. 135 (197.1); Note, Comp,,,sation for Col/,g, AI/"rtts: A R,m for Morf thall thr Rous. 
22 SAN DIEGO L. REV. 701 (IQ8S) (ar~uing that compensation of colle~e atbletes should be 
regarded as le~itimal.l; infra nole 262. 

" In aflflition, .ht·u· is <1 dt'hah' U\.'I'r pn~."ihlr "';1 It' flf 'pt'rm. c·J!:J! .... anti rmhryn'" Srf', r K • 
Andrew" . .u,prfl nutr 1,\. at .n; .. SINca:R &. I> \\'I-:U.S. ~lIprn noh' 1M Thl'rt.' are numrrou~ 

other aspects of health carr, such as the allncation of arlificial organs nr kidney dialysis service, 

whose suitability for a mark .. l re~ime is intensely debated. The debate over the degree to wbich 
the indicia of traditional property should attach to a celebrity's "persona" is also an example of 

contested commodilication. St(, f.g .• Terrell & Smith. Pllblirily, Libaty, a"d l"t,l/ulual 
Property: A Co"rtpllial a"d f;ro"omi( AlllJi.v .• i.l of IIIr In/lrril"bilit.v IS.lIu . .14 EMORY L J. I 
(1985). Contested (ommodilicalion can ht! viewed hisle"irally. For example, child labor and 

public oflices used to be boul/ht and sold. They passed througb a period of contest and were 
decommooilied. Su V ZF.I.IZER, PRICIN(; THE PRln:I.F.SS <-'''ILO 1198~); Nelson. Offia/JOldinK 
and Powrrwielding. An Analysis of tilt Rt'lalionship.! Brlw"n SIt'1ullirt and Slyle in Amrrica" 
Admi"istrative History, '0 LAW'& SOC'Y 187 (IQ761. 

14 Su, e.g., Krauskopf, Ruompe"st for Fi"a"ci"K Spot/u's Educatio,,: Legal Protatio" for 
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or on various kinds of injuries in tort actions, such as loss of consor
tium, is another form of contest over commodification. 3s Monetization 
- commodification - of clean air and water is likewise deeply con
tested .. 16 Moreover, debates about some kinds of regulation can be 
seen as contested incomplete commodification, with the contest being 
over whether to allow full commodification (a laissez-faire market 
regime) or something less. If we see the debates this way, residential 
rent control, minimum wage requirements, and other forms of price 
regulation, as well as residential habitability requirements, safety reg
ulation, and other forms of product-quality regulation all become 
contests over the issue of commodification. 37 

How are we to determine the extent to which something ought to 
be noncommodified, so that we can determine to what extent market
inalienahility is justified? Because the question asks about the appro
priate relationship of particular things to the market, normative the
ories about the appropriate social role of the market should be helpful 
in trying to answer it. We can think of such theories as ordered on 
a continuum stretching from universal noncom modification (nothing 
in markets) to universal commodification (everything in markets). On 
this continuum, Karl Marx's theory can symbolize the theoretical pole 
of universal noncommodification, and Richard Posner's can be seen 
as close to the opposite theoretical pole .. 1/1 Distributed along the con-

Ilu Maril,,/ Int'rJIOI in lI"man C"pil,,/, 28 U. KAN. L. REV . .179 (19110). Comparr O'Brien v. 

O'Brien, 66 N. Y. 211 576, 4119 N. E 211 712 (1985) (holdinj( that a medical license acquired durinl/: 

marria~e is marital propl'rty ,,,hi,'ct to "quitahle distrihution upon divorce) wilh In rr (;raham. 

194 Colo. 429, 574 r 2d 75 ('978) (holdinp! that an M.B.A. dep!rcc acquired durinl/: marriaj(e is 
not an item of property and cannot be distributed at divorce). 

1\ The debate over commorlification in tort law is touchell upon below. .'in infra pp '11;6-

;7 
\/, Su, '.K., S. KELMAN, WIIAT PRICE INCENTIVES~: ECONOMtSTS AND THE ENVIRONMENT 

27-9' ('9111). 
" For a discussion of this view of regulation, see pp. 1918-21 below. Prohibition debates 

can also be cast in the form of contested commodification, if one sees the market as encompassinl( 

the whole of social life. The Supreme Court once saw the existence of pornop!raphy as lowerinl( 
the "tone of commerce." perhaps equatinl( commerce with markets and markets with the social 
arrna Srr PMis Adult Thratre I v Slaton, 41.1 U.S. 4'1, 58 (IQi.\) 

tot l'u .... 'H'r .... "',,,I"II1~· IlIw;ud tllll'Tr ... al «ummculifH alinH ,an 111" "Tn nto ... 1 tI';ulll" in 111'" 
"ul1'\,l'rsalit~·" and "tran~h'rahility" rrih.'ria for an appropriale prolt('rty rCl(imt· S"t' l{ PO~Nt-_lt, 

.II/pya not. ~. at 2'1-.1.1 His discussion of an economic theory of property 

implies that if e\'ery \'aluable (meaninl( scarce as well as desired) resource were owned 
by someone (universality). ownership connotell the unqualified power to exclude every
bnrlv clse from usinl( the resource (exclusivity) as well as to use it oneself, anll ownership 
riKhts were frecly trans(l'fahle, or as lawyers say alienahle (transferahility), \'aille woul,1 
he maximized. 

III at .\2. The only limitation Posner places on this claim that everythinl( valuable should he 
alienahle property is 'that it must he qualified by the costs of implementin!! ,uch a system Srr 
id 

Posner's tenllenc), toward universal commodification can also be seen in his definition of 

""alue" in terms of money. Su id. at II; c/. R. POSNER, THE ECONOMICS Of' JUSTICE II, 
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tinuum are theorists we may call pluralists - those who see a nor
matively appropriate but limited realm for commodification coexisting 
with one or more nonmarket realms. Pluralists often see one other 
normative realm besides that of the market, and partition the social 
world into markets and politics,J9 markets and rights,40 or markets 
and families;41 but pluralists also may envision multiple nonmarket 
realms.42 For a pluralist, the crucial question is how to conceive of 
the permissible scope of the market. An acceptable answer would 
solve problems of contested commodification. 

(1981) (defending wealth-maximization as "Ihe criterion for judging whether acts and in~titutions 

are just or good"). He defines economics I(lobally as "the science of rational choice" in a world 
of scarce resources, its task beinl( "to explore the implications of assumin!! that man is a rational 
maximizer of his ends in life, his satisfactions - what we shall call his 'self·interesl. ... R. 
POSNER, 5u"ra note II, at .1: rf R. POSNER. THE ECONOMICS OF JUSTICE. HII'm. at '-.' 
(rlefendinl( the application of economics to all fields of human activity). 

Although it seems that Posner is as close to the universal commodification pole of the 
hypothetical continuum as any theorist, he occasionally states that economic analysis may have 
some limits. Set. f.g., R. POSNER, m"ra note 8, at 25-21>. Even when he admits limits, 
however, he seems to deny them again, as in this passal(e: 

There may well be definite althoul(h wide boundaries on both the explanative and 
reformative power of economic analysis of law. Always. however, economics can provide 
value clarification by showin!! the society what it must !!ive up tn achieve a noneconomic 
ideal of justice. The demand for justice is not independent of its price. 

Id. at 26; cf id. at 244 (referrinl( to "corrective justice" as a "commodity"). 
The writings of Gary Becker also exemplify the universal commodification pole. Su, f.g , 

G. BECKER. A TREATISE ON THE FAMILY (1981) (developin!! an economic approach to marriage, 
family, and procreation). For further discussion of universal commodification. sec Part" helow. 

Althoul(h a typkal ideal of universal commnrlifiratilln is. a.S I'llsOl'r states in the lirst passage 
quoted, that everything scarce that people value should be ownahle and salable. Frank Mirh· 
e1man argues that unh'er5al entitlement aOlI fre~ alienation are theoretically impossihle. .'iff 
Mirhelman, Elhin. f:ronomin ,,,,d tI" I.IIW (lr Proprrly, in ETIIICS, ECONOMICS ANI> TilE 
LAW: NOMOS XXIV .\ (j. Pennock & J. Chapman cds. '1))\2). (;reKory Alexander has shown 
the tension in nineteenth-century property law caused hy this theoretical problem. Sa Alex
ander, Tht Dtad /land and 110, Law of Tnul5 in Ih, ,\'ill,lr,nlh Crnillry . .Ji STAN. L. REV. 
1189 (1985). 

,. Su, f.g., C. LINDIILOM, POLITICS ANI) MARKETS ('97i) Those who speak of Gr""in
.<rl,aft and Gfsrl/uhafl are also pluralists if Ih,'" two forms of interaction arc ronn'ind of '" 
properly cocxistinJ[ . . ""f'r F. TUNNIF.S. COMMUNITY ANI) Socn:TV (C. LoomiS trans. & ell. 11)(1,\) 

'" S". '.1(., A. OKUN. EQUALITV AND EFFICIENCY: THE BII; TRAJ>F.OFF ("I;~) 

" Su, r.g., Olsen. Thr Family and 110, ilJarkrl: ,I Sllldy oj Id,ology alld LrJ(al Rrfnrm. q6 
flARV. L. REV. 1497 ('98.1) (describin~ and criticizin~ the prevalent ideolo~y in which the family 
and the market form a dichotomy, related to ideolo~ical dichotomies between the state and <i"il 
society and between male and female). 

" Michael Walzer, one of the more interestin~ theorists who view societ\' in thi' rompart
mentalized way, distinguishes II separate spheres of justice. membership (citizenship), >fcurity 
and welfare, money and romm()(litics (the markel), off,,·~. hard work (distasteful or dan~('f"us 

but sodall)! necessary tasks). fft'e time. education, kinship and lo\"C. olivine I(rare (reliKiolls 
freedom), recognition (equal respecl), and political power. Srr 1\1. WALZER. SPHERES OF JUSTICE 
('98.\). In my view, Walzer's theory is flawed because it assumes that a free-market sphere is 
presumpti\'ely just. Su Radin. lll.5lirr and l/or Mark'i [)o",,,ill, in MARKETS AND Jl'STlCE: 
NOMOS XXXI (j. Chapman cd. forthcoming). 
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Pluralism with its crucial question is a main focus of this Article, 
because a species of pluralism has been prevalent in liberal thought, 
and because plur!llism is a common-sense positio!, for many people. 
In order to explore pluralism, both in its traditional form and as it 
might be reconceived to yield acceptable answers, it will first be 
necessary to review a modern alternative to pluralism - universal 
commodification in the form of economic analysis - and the critique 
of this alternative. 

II. UNIVERSAL COMMODIFICATION 

Under universal commodification, there is no deep question about 
the appropriate scope of the market, because the market is theoreti
cally all-encompassing. From this point of view, all inalienabilities 
reduce to market-inalienability, and market theory itself, using a mar
ket failure analysis, can determine when things should not be bought 
and sold. 

A. The Rhetoric and Methodology of the Market 

The term "commodification" can be construed narrowly or broadly. 
Narrowly construed, commodification describes actual buying and sell
ing (or legally permitted buying and selling) of something. 43 Broadly 
construed, commodification includes not only actual buying and sell
ing, but also market rhetoric, the practice of thinking about interac
tions as if they were sale transactions, and market methodology, the 
use of monetary cost-benefit analysis to judge these interactions. Uni
versal commodification embraces this broad construction in its most 
expansive form, limiting actual buying and selling only by the dictates 
of market methodology, and solving problems of contested commodi
fication by making everything in principle a commodity.44 

... Ther<' arc aclllally 11m',' gradalions of commodificalion in Ihe narrow ,ense: (I) "''''s Ihal 
arc legally or morally permilled; (2) sales thaI take place in spite of illegality or immorality 
(hlark markets); and !.l) "sall's" caused by official monetization of nonmonetary interesls (for 
example, (ompcn~alion in lort). In this Article I am more interested in the first and thirn 
asperts of this narrow view of commodification. because I am concerned with how we mighl 
e,·alualr whal things oughl not to be commodified. even if some people do violate the striclures 
Yet. wholesale violation of the strictures will not be irrelevant to non ideal evaluation. Sre illfrll 
p. 1<)21 

., A commodily. al Irasl as I am using Ihe lerm here. has the following indicia perlaining 
10 individual and sorial valur. From the social poinl of view. the value of a commotlilv b 
defined as its exchange ,·alue. often referred to as market value. when it is traded in a laisscz
faire market or hypothetically traded in a hypothetical laissez-faire market. Exchange value is 
expre"etl in money. Hence. under uninrsal commodification. all social "alue is capable of 
being expressed in money terms. Moreover. all commodities are fun!!:ible - capable of being 
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Universal commodification means that anything some people are 
willing to sell and others are willing to buy in principle can and 
should be the subject of free market exchange. Moreover, universal 
commodification means that everything people need or desire, either 
individually or in groups, is conceived of as a commodity. "Every
thing" includes not only those things usually considered goods, but 
also personal attributes, relationships, and states of affairs. Under 
universal commodification, the functions of government, wisdom, a 
healthful environment, and the right to bear children are all com
modities. 45 

reduced to money without changing in value, and completely interchangeable with each and 
every other commodity in terms of exchange value. 

From the individual point of view, the value of a commodity is defined as either the sum 
of money the holder will accept in order to relinquish it or the sum of money the potential 
holder will pay in order to acquire it. Su, '.g., R. POSNER. SIlpra note 8, at II. Universal 
commodification often tends to presume that individual value is equivalent to exchange value. 
When a possible divergence is recognized, exchange value is often called "objective" value and 
individual value is often called "subjective" value. Even if it recognizes a difference between 
"objective" and "subjective" value, universal commodification tends to presume that the two 
measures of "subjective" value are equivalent. The possible divergence between what an entitled 
holder would demand to relinquish something and what an unentitled potential holder would 
pay to acquire it is sometimes called by critics "the offer-asking problem." Sf( Baker. Th, 
Id,ology of the Economic Analysis of Law, 5 PHIL. & PuB. An. 3, 32-41 (lg75); Kennedy, 
Cost-Benefit A"alysis of Entitl,me"t Probl,ms: A Criliqru. J3 STAN. L. REV .. 187. 401-21 
( Ig81). 

The holder of a commodity - that is, the person viewed as commodity holder - is defined 
as being indifferent among holding that particular commodity. some other commodity of equiv
alent value to h .. (in money), or the sum of money itself. Hence. under universal commodifi
cation, all thin II' of value to the person - including prrs"nal attrihutes. rrlationship •. and 
phil"sophical commitments - are descrihed in monrtary lerms am' arc in principle alienahle. 

My characterization of universal commodification may he compared with Mark Kelman's 
description of the "core premises" of legal economics. Sf' Kelman, Misundrrslanding Social 
Lift: A Critiqlu of Iht Core Prtmius of "Law and Economics", JJ J. LEGAL EDUC. 274 (lgR.l); 
sa also Harrison, Egoism, AIl",ism and Marktt Illusions: Tilt Limits of Law and Economics, 
]J UCLA L. REV. l.l09 (1986) (arguinlt allain,t the egoism and narrow self-inttrest assumptions 
of economics); Michelman, Norms and Normalivily in tiFf Eronomir Th,ory of Law. 62 MINN. 
L. REV. 1015, 1039-48 (1978) (arguing ajl:ainst economic reductionism and a reductionis! inter
pretation of the role of courts); Tribe, Ways Not 10 Thi"k Aboul Plastic Trrrs: New Foltndalio", 
Jor E"viro"",e"tal Law. 83 YALE L.J. 1315 (1974) (arjl:uing altainst the rhetoric of human self
interest); cf A. BUCHANAN, ETHICS, EFFICIENCY, AND THE MARKET (1985) (discussinlt varieties 
of moral arguments for and altainst the market). 

4' Su, e.g., A. ALCHIAN & W. ALLEN, EXCHANGE AND PRODUCTION: COMPETITION, 
COORDINATION, AND CONTROL 17 n.1 (3d cd. 198]) (defininJ( "economic J(oods" to include "al/ 
things that we would like to have - friendships, cleanliness. health, honesty and the like -
and not merely marketable things like milk. shoes, and cars"); cf. R. POSNER. supra note 8. at 
26. 244 (quoted in note 38 above) (speaking of justice as a commodity); Johnsen, Wraltlr Is 
Va/ufo IS J. LEGAL STUD. 26.1. 269 n.ll (1987) (speakinlt of justice as a scarce ~ood ann an 
element of wealthl. S" g"ttral/y ECONOMIC IMPERIAI.ISM: THE ECONOMIC ApPROACII ApPI.IED 
OUTSIDE THE FIELD OF ECONOMICS (G. Radnitzky & P. Bernholz cds. 1987); Hirshleifer, Thr 
Expa"di"g Domai" oJ E(o"omi(s, 75 AM. ECON. REV. 5.1, 5.1 ("Special Issue" nec Ig8S) 
(arguing that "economics really does constitute the universal grammar of social science." because 
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Universal commodification is characterized by universal market 
rhetoric and universal market methodology. In universal market rhet
oric - the discourse of complete commodification - everything that 
is desired or valued is conceived of and spoken of as a "good." 
Everything that is desired or valued is an object that can be possessed, 
that can be thought of as equivalent to a sum of money, and that can 
be alienated. The person is conceived of and spoken of as the pos
sessor and trader of these goods, and hence all human interactions 
are sales. 

Market methodology includes a cost-benefit analysis, evaluating 
human actions and social outcomes in terms of actual or hypothetical 
gains from trade measured in money. Under universal commodifica
tion, market trading ami its outcomes represent individual freedom 
and the ideal for individuals and society. Unrestricted choice about 
what goods to trade represents individual freedom, and maximizin/?: 
individual gains from trade represents the individual's ideal. All social 
and political interactions are conceived of as exchanges for monetiza
ble gains. Politics reduces to "rent seeking" by log-rolling selfish in
dividuals or groupS,4(' and the social ideal reduces to efficiency.47 

In seeking efficiency through market methodology, universal com
modification posits the laissez-faire market as the rule. Laissez-faire 
is presumptively efficient because, under universal commodification, 
voluntary transfers are presumed to maximize gains from trade, and 
all human interactions are characterizable as trades. Laissez-faire also 
presumptively expresses freedom, because freedom is defined as free 
choices of the person seen as trader. 48 

ll~ analytiral ralc.·~orics of "scarcity, ro~t. preferences, opportunities are truly universal In 

applicahilit)""; hut economists should become aware of how constraininlt has been "their tunnel 
vision about the nature of man and social interactions"). 

'0 Sa }. BUCHANAN & G. TULLOCK. THE CALCULUS OF CONSENT (1974); D. MlTF.LLER, 
PuBLIC CHOICE 119;9); Buchanan. Ro.1 Suki"g a"d Profil Suking, in TOWARD A THEORY Of" 
TilE RENT-SEEKING SOCIETY 4 I J Buchanan. R. Tollison & G. Tullock eds. lQRo) ("Rent 
seekinl( is desil(ned to describe behavior in institutional sellinlts where individual efforts to 
maximize value Itenerate social waste rather than social surplus. "); Michelman. Polili(al MarkflJ 
and Commllnily S,I(·Dflfrmi..alion: Comp,ling Judicial Modrls of Lo(al Got',rnm,,,' Ltgil.· 
marY, 51 IND. L J 145. 148 119;7-)8) (describinl( the "public choice" model in which "the 
legislature is conceived a;o.; a market·like arena"); Sunstein. Interest Groups in Aml"yictHI PIIMic 

Law, .18 STAN. L. REV. 2911985) . 
., Proponents of law and economics often note that they do not endorse the view that 

efficiency equals justice. because an efficient state (however efficiency is defined) is alwa"s 
efficient relative to an initial wealth distribution. and the initial distribution may be unju,t 
Srr. '.K. R. POSNER. sl/pra note 8, at 13· But many of them il(nore their caveat. Srr. r K. 
id. at 2S 15tatin~ that efficiency is "perhaps the most common" meaninl( of "justice") 

•• The conception or thr pr"on under universal commodification is discussed at p. 1 RII, 

below The presumptive rffirienc" and presumptive freedom of laissez·faire sUl(l(est that the 
philosophical premises of theorists whose views tend toward universal commodification may be 
either utilitarian or libertarian Many law·and·economics theorists are utilitarians. Sf(. f.g . 
Ellickson. Ad"trJt POJJ'HiorT and Prrp.'l/ili(S Law: Tu'o D,,,,s in Iht Libtrlaria" Mod,l of 
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Universal commodification is an archetype, a caricature. Eco
nomic analysts do not explicitly embrace it, but some of them, some 
of the time, implicitly come close. Posner, for exaqtple, suggests that 
everything ought to be ownable and salable,49 and he often seems to 
embrace universal market rhetoric and universal market methodology. 
Posner speaks in market rhetoric when he says that "the prohibition 
against rape is to the marriage and sex 'market' as the prohibition 

Proptrty Rights, 64 WASH. U.L.Q. 72.\, 737 ('986) (finding, with approval, that "the deep 

structure of property law has traditionally been transaction-cost utilitarianism"), Ellickson, 
Remarks in Tim" P",p"ty Rif{hts, a"d II" Common Law (Rouncl Table Discussion), 64 WASH. 
U.L.I}. 7<1.1, 796 (I <)lIft) (,u'JlCctin~ that "most of us" law-and-rrnnnmics srholars arc utilitarians 
OIl hullurn) "nSflC'r dC'"crilH'S w('lfarr I'c·onnmil"s a .. nf,,'u "fjU;IIc'fl with lltililariani .... m. hili IIf' 

alkml,t", In di!'snt'ial(' him.'\t'lf al It'asf (rul1l 1111' .Ia ... ,jl al vt'r ... ion of IIlililariani,m h~' f'lIIhradlllo( 

·wealth" rather than ·utility" as the ethical maximand. Sf( It. POSNER, TifF. ECUNOMICS OF 

JUSTICE, mpra note .18, at 44-88. On the relationship of economics to utilitarianism, see I.M.D. 
LITTI,F., II C'RITIQUF. OF WF.LYARF. ECONOMICS (,-14 (1(1 rd. ''1$7), ancl Coleman, ";rollomi(l 
an,/ Ih, Law: A Critiral R",i,w of thr Foundali"" .. of (lor /irm",mir ApprotUio 10 /",/(,, '14 

ETHICS 649 ('984). 

Some theo~ists whose views tend toward universal commodification see themselves as liber
tarians, although if pressed, the ethic that drives their analysis seems to be wealth or welfare 
maximization. Su, '-1(., J. BUCHANAN, THF. LIMITS OF LI8F.RTY (1<175); R. EpSTEIN, TAKIN(;S: 
PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN .1.1'-$0 ('9R5). Richard Epstein 
serms to have undergone an odyssey from libertarianism to utilitarianism, passinf!; throu~h a 
stage in which he tried to embrace both at once. Sa infra note 66. Even a purer kind of 

libertarian like Robert Notick tends toward commodification, although Nozickian libertarianism 

lacks the perva.<ive rhetoric of monetary cost-henefit analysis ancl rejects welfare economics. 
Nozick's first premise is Ihat /lcople have L()('kcan rights, hilt for him justire serms til n'qllire 
that these ri~hts all be voluntarily exchangeable. In facl, NOlick's conccplion of ideal justice, 
ron .. istin~ of a th('nry nf just afquisition ann it th('nr,\' of .illo;.l Iransfrr. is ~imply the" infra,lrudure 
nr tht· murk.'f: privnlf' pn'lu'rl)' I)IIIS fr"I' f onlr;141 S,'" I{ NOI.U'K, ANAIH'IIV, STAT":, "Nil 

lJTOI'lA 1.~0-S3 ("174); <f. in}rll 1'. 1 RIIII. 
The archetype I characterize as universal commoditicalion is different from mere consequen

tialism or mere utilitarianism. Consequentialism is a very broacl description for the iclea of 
identifying good and bad by results; of course it is possible to clo this without makin~ moneti

zation or market trading central to the scheme. Although some utilitarians may he close to 
universal commoclification, others define individual ancl a~J(ref!;ate social value as ulilily or 
welfare maximization without supposing utility to be intrinsically characterizable in monr}' terms 
and without supposing interpersonal comparisons to be possible. Sf( Kin,rally A. SEN, ('II0ICE, 

WELFARE AND MEASUREMENT (198,). This type of utilitarianism lacks the aspect of funl!:ibility 

that characterizes universal commodification; economists who accept the possibility of judf!;ments 

calculating Kaldor-Hicks efficiency are closer to universal commodification than those who clo 
not. Su, t.g., R. POSNER, supra note 8, at 12-15. Utilitarianism without interpersonal com

parisons also tends toward unh'ersal commoclification, however, because it tencls to conceive of 
the person as an empty receptacle for undifferentiatecl welfare to be obtainecl hy satisfying 
preferences, or for interchangeable (although IInmonetize<i) subjective "utils." S,' infra pp. 

IIIR4-115· 
.. Posner ar~ues Ihal, but for the costs of implcmentinJ( a property syslrm, valllc would he 

maximizecl if everything scarce and desirecl were ownablc ami salable; hc als" argll"S that we 
ought to act so as to maximize value (wealth). Su supra note .18. Thus, everythinj1: scarce and 

desirable ought to be ownable and salable. 
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aJ?;ainst theft is to explicit markets in goods and services. "SO Posner 
uses universal market methodology to suggest that a free market in 
infants should .replace the regulated market (adoption mechanisms) we 
now have and the black market engendered by evasion of it. 51 

B. Inalienability as a Means of Correcting Market Failure 

Universal commodification leads to a characteristic way of under
standing inalienahility in general and market-inalienability in partic
ular. First, no inalienability or restraint on alienation should exist 
unless market methodology itself requires it. Second, if inalienability 
is required, it is accounted for in market terms and described in 
market rhl'toric. Thl'sC two prcmiscs combinc to producc a transac
t ion rosts 1Il.,lkl of in,dil·nahility. in which inalit'nahility is a nwans 
of controlling externalities that prevcnt the market from achieving an 
cfficient result. Third, market-inalienability is not seen as a sub
cateJ?;ory of inalienability. When one supposes, for purposes of expla
nation and justification, that cvery human interaction is a salc, then 
all inalienabilities collapse into nonsalability. 

'" I'osncr . .-In /,w"oml( Th,ory (If Ih, Criminal Law. !IS COLl1M. L REV. 119.1. 1199 (19115) 

The reference to the mMkct for <ex and marria!(r includes scare quotes presumably only because 
the market is implicit rather than explicit. Posner says that the purpose of the passa!(e in which 
this statement occurs is "to point out that economic analysis need not break down in the face 
of <uch apparently noneconomic phenomena as rape." Id. As another example of Posner's 
market rlwtoric. con<ider th .. pa"al(" on bahy-sellinl( quotell in note II aho\'C and note ,I 
helow. 

" Srr Landes & 1',,, hl' r. ",pm note II. In their article: Landes and Pusner speculate on "the 
pn" ... ihilit~· of 'akill~ "'onH' !t'nlali\"(' and n'\'t'rc;.ihh· .. Irps toward a fn',- hahy markrl in orrlrr to 
".'II'fl1li, ... 1"<lH'rilllt'l1talh lilt" .... lIt lal ( .. ,I ... and ht'.wlll:-- o( "".in~ tht, markt'l in thi .. an',," It!. al 

\47.111101',1 R POSNt:N., \"pra nolt,' X. at 1.\1,}-4.\. In hi~ hlH,k, Pnsnt'r stall's that "Itlht., hah~' 

shorta~e would be considered an intolerable example of market failure if the commodity w~re 

telephones rather than bahies." Id. at '.19. He "examine\s] in a scientific spirit the objections 
to permittin~ the sale of bahies for adoption." id. at '4'. and finds them all to be unpersuasive. 
For example. he arl(ue.<· 

Opponents of the market approach also ar~ue that the rich would end up with all the 
hahies. or at least all the ~ood babies. Such a result mi~ht of course be in the 
children's best interesl, hut it is unlikely to materialize. Because people with hi~h incomes 
tend to han hil(h opportunity costs of time. the wealthy usuall\' have smaller families 
than the poor. Permittinl( babies to be sold would not chan~e this situation. Moreover, 
the total demand for children on the part of wealthy childless couples must be very small 
in relation to the supply of children. e\'en hi!(h-quality children, that would be ~enerated 
in a system where there were economic incentives to produce children for purchase by 
childless couple<. 

Id at 142. Posner ~ocs on to say that the poor may actually do better in a free bab\' market 
than under present adoption law. because "\p]eople who mil(ht flunk the aftencies' criteria on 
economic ~round, mi~ht. in a free market with low prices, he ahle to adopt children. just as 
poor lwuplc arc ahlr. to buy color tdl'\'isinn sets." Id. at .4,\ Po~n("r has re(cntl~· said, howr\,('r. 
thaI he "did not advocate a free market in babies." Posner, Mischoyorlrriud ri,u·J. 69 JI'D1-

CATl1RE .121 (1986), 
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The transaction costs model is developed by Guido Calabresi and 
A. Douglas Melamed in their treatment of "inalienability rules. "52 

Even though its discussion of inalienability is limited, their article has 
been seminal for those who conceive of inalienability in the market 
mode. 53 Calabresi and Melamed divide protection of entitlements into 
property rules, liability rules, and inalienability. Property rules signify 
a scheme of free transfers between willing sellers and buyers, with no 
coerced transfers; liability rules signify a scheme of allowable coerced 
transfers at market prices set by official entities, such as courts. Cal
abresi and Melamed argue that property rules are prima facie efficient 
and therefore desirable. Liability rules are an exception to the prop
erty-rule regime, justifiable only when transaction costs of various 
kinds cause market failures to undermine the prima facie efficiency of 
property rules. 54 Both the property-rule regime and the exception to 
it are generated by market methodology and the pursuit of efficiency. 

Calabresi and Melamed conceive of inalienability as similarly gen
erated by the pursuit of efficiency. In their approach, alienability is 
prima facie correct or justified, and inalienability must be the excep
tion that proves the rule. Their definition of inalienability collapses 
all inalienabilities into market-inalienability'S by failing to distinguish 
between prohibiting all loss or transfer and prohibiting sale. 

Using market methodology, Calabresi and Melamed argue that 
external costs might explain or justify inalienability. One category of 
external cost that might be prevented by inalienability is large-scale 
social cost that sellers can inflict on the public. Calabresi and Me
lamed use pollution as an example, but their reasoning could just as 
well apply to Saturday night specials, heroin, or cigarettes: 

For instance, if Taney were allowed to sell his land to Chase, a 
polluter, he would injure his neighbor Marshall by lowering the value 
of Marshall's land. Conceivably, Marshall could pay Taney not to 
sell his land; but, because there are many injured Marshalls, freeloader 
and information costs make such transactions practically impossi
ble. . .. [Wjhere there are so many injured Marshalls that the price 
required under tal liability rule is likely to be high enough so that no 

Sl See Calabresi & Melamed. supra note J. at "" -15. 

13 See. e.g .• Epstein, Wiry Res/rain Alienation? 85 COLUM. L. REV. 970 (1985); Rose· 
Ackerman. supra note 10; ue abo pp. 1867-70. 

50 Set Calabresi & Melamed. supra note .1. at 1106-10. Althoulth they do not elaborate the 
point, Calabresi and Melamed think that the same reltime is justified from a libertarian point 
of view. Property rules best satisfy libertarian concerns. because they generally require the least 
state intervention. but liability rules might serve libertarian interests better in certain circum
stances. for example where property rules are especially difficult to enforce. Su id. at 1092 

n. 7. Such a convergence of efficiency and liberty is often noted by those who tend toward 
universal commodification, Sre supra note 48. 

55 See Calabresi & Melamed. supra note J. at 1092 ("An entitlement is inalienable to the 
extent that its transfer is not permitted between a willi nit buyer and a willinlt seller. n) 
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one would be willin~ to pay it, ... [b]arrin~ the sale to polluters will 
be the most efficient result because it is clear that avoiding pollution 
is cheaper than paying its costs - including its costs to the Mar
shalls. 56 

The argument displays a tendency toward universal commodification 
in two respects. First, its logic applies to gift transfers as well as 
sales, but only sales are mentioned, perhaps because all interactions 
between humans qualify as sales. Second, Calabresi and Melamed 
describe injury to third parties in market rhetoric; pollution harms 
people's land value, rather than their health and quality of life. 

The other category of external cost that might be prevented by 
inalienability involves what Calabresi and Melamed call "moralisms." 
The term "moralism" refers to the assimilation of moral and political 
right to the market by conceiving of people's moral tenets as goods 
and assigning them a dollar value. This assimilation represents the 
ultimate reach of market rhetoric. For example: 

If Taney is allowed to sell himself into slavery, or to take undue risks 
of becominf/: penniless. or to sell a kidney. Marshall may be harmed, 
simply because Marshall is a sensitive man who is made unhappy hy 
seeing slaves, paupers, or persons who die because they have sold a 
kidney. Again Marshall could pay Taney not to sell his freedom to 
Chase the slaveowner; but again, because Marshall is not one but 
many individuals, freeloader and information costs make such trans
actions practically impossible .... [And) since the external cost to 
Marshall does not lend itself to an acceptable objective measurement, 
... liability rules are [also] not appropriate. 57 

The authors refer to slavery, spendthrift trusts, and organ-selling, but 
could just as well have chosen child labor, gambling, or prostitution. 
This argument, too, evidences a tendency toward universal commo
dification. Because the argument logically prohibits gifts as well as 
sales, it may not capture the moral rejection of organ-selling. "Taney" 
could die just as well from giving away a kidney as from selling it. 58 

On a deeper level, the argument disturbingly suggests that the ina
lienability rule against slavery would not be justified if the rule were 
inefficient. If enough of the "Marshalls" liked slavery, so that the 

56 I d. at I III. 

17ld.atIl12. 

50 If the authors mean that "MarshaW' is made unhappy by "Taney's" death, and that this 
is a reason to make kidneys inalienable, they fail to reco(l:nize our moral approval of kidney
g"'In(l:. If they mean that "Marshall" is made unhappy only by death after kidney·sellin~, on 
the other hand, and that this is a reason to make kidneys inalienable, they are postulatin(l: a 
"moralism" that distinguishes between (l:ifts and sales in a way that market rhetoric cannol. 
Because they define inalienability as nonsalability, their theoretical apparatus cannot distin~uish 

market-inalienability from other kinds, and hence ignores the moral distinction between Rift and 
sale. 
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prohibition would be a cost rather than a benefit to them, slavery 
would be efficient and therefore (at least according to this ar~umenl) 
acceptable. This result is the triumph of market methodology.5q 

59 In addition to the two categories of external costs, the reasons Calabresi and Melamed 
adduce for the existence of inalienabilty in an otherwise free market system include two categories 
of paternalism, and "distributional goals." Su id. at "13-15. Their paternalistic reasons for 
inalienability are characterized (surprisingly) as efficiency reasons. In "self-paternalism," the 
individual furthers her own long-run welfare maximization by forbidding herself certain contrary 
transactions in the short-run; the classic illustration of this is Ulysses tying himself to the mast 
tn ~vnid sllrrumhinl( tn the Sirens. S" id. at 111.1. In "I rue paternalism," "the most erf,rient 
pit' j~ lin IUIlJ(cr thai whit·h f()~tlr~s har~ains would arhicvr. hCfaus(' a person may he hcttrr of( 
if he is prohibited frum harKaining." Id. at "'4. The examples the authors have in mind arc 
prohibitions of rerlain activities by minors. They state Ihat true paternalism, unlike the situa
tions involving "moral isms, " involves "the notion that at least in some situations the Marshalls 
know beller than Taney what will make Taney beller ofr." Id. at 1113. It is hard to understand 
how, consistent with the moral subjectivism revealed in the discussion of "moral isms" as external 
costs, the authors can make sense of the notion that the person under a prohibition would be 
"heller off" in some view other than her own. Thus, their paternalism-efficiency argument may 
(Ullal"e into their moralism-externality argument By imposing paternalistic restraints, we are 
benefiting those people whose subjective moral beliefs include the "knowledge" that others would 
be beller off if restrained, and who allach subjective value to seeing them beller ofr. (Perhaps 
the argument can be saved from this collaps£ by supposing that in appropriate situations, such 
as restraining minors. we can confidently predict that the person herself will eventually come 
to realize she is beller ofr.) Su irt/ra note 18q. 

In showing how "distributional goals" bear on inalienability. Calabresi and Melamed suggest 
that we should be on !(uard against the "danger that what is justified on, for example, 
paternalism grounds is really a hidden way of accruing distributional benefits for a group whom 
we would not otherwise wish to benefit." Id. at "'5. Thus, "prohibiting the sale of babies 
makes poorer tho," who can cheaply produce babies and richer those who through some 
nonmarket device get free an 'unwanted' baby." Id. at 1114. Although this argument is directed 
toward distribution rather than efficiency, it speaks in the rhetoric of universal commodification: 
one is "poorer" if she cannot sell a baby she can "cheaply produce." 

The commitment to market rhetoric in fact seems to have made it difficult for Calabresi and 
Melamed to talk about "other justice reasons" relevant to entitlements: 

IW]e may a.< well admit that it is hard to know what content can be poured into I"other 
justice rea.<ons"I. at least given the very broac! definitions of rronomic efficienry and 
distributional gnals Ihat we have used. We defined distribution as covering al/ the 
reasons. other than efficiency. on the basis of which we might prefer to make Taney 
wealthier than Marshall. So defined. there obviously was no room for any other reasons. 

Id. at IIOl. 1104 (emphasis in original). Calabresi has since made it clear that he does not 
embrace universal market rhetoric: 

We could speak about all that we do in law using only "justice" or "rifthts" lanl(ua!(e. 
We could instead speak of all that we do using only "scientific policy-making" language. 
as if everything involved costs and benefits. Or we could use both lanftuages The 
question is, which language highlights the similarity among those thin!,:s which we tend 
to trade off against each other readily. . and separates out those thin!(s as to which we 
wish to make trade-offs only more rarely or perhaps not at all? . In other words. we 
should use the lan!':uage which allows us to put together those things which we want to 
talk about toltether. To translate from one language to another is to betray. That is 
the translation. and the betrayal. of an Italian saying: "Tradu/lore. lradilore." . What 
I am su!,:gestinlt to you· is that the use of economic langua!':e to describe part of law is 
terribly useful. And it is even useful. occasionally. to playas if one could use economic 
langual1!e across all of law. but only so long as one does not I(et confused about the fact 
that the real trade-offs in meaningful areas are not on a one to one basis. And that is 
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Later writers have essentially adopted the Calabresi-Melamed 
analysis. According to Richard Epstein, the only sound justification 
for inalienability is "the practical control of externalities. "60 As in 
('alahrl'si and MI'l;lIlll"c1's Vil'W, inalienahili'ty is t1w ('x('('ption that 
proves the market rule;!>1 it comes into being only to achieve what 
the market "would" achieve but cannot, because of various kinds of 
transaction costS.1>2 Epstein's analysis of vote-selling as an externality 
problem reveals the scope of his market methodology and market 
rhetoric. 6.\ If an entrepreneur could buy the votes to put herself into 
public office, Epstein argues, she could then payoff the sellers with 
puhlir money, thus depleting thc common pool of assets for her own 
gain."·1 This argument relics on the univcrsal commodification version 

wh,·. mo~t of the time. it is heller to limit the u~ of economic langual(e to those issues 
in iaw where simple trade-orrs are likely. 

Calahresi. Thollgltts on Ihr Fllillre of Economio in Legal Edllcalion, J.J J. LEGAL EDUC. 359, 
.\/)\-(14 (lqR.\) ("mphasis in oril!inal) It seems fair to infer that Calabresi would now disapprove 
of markd rht'Iorir tn nm,id('r the 1l'J.!al or moral treatment of hah)·-~ellinlit. act in the pa!\salite 

'1unlell ahow, or 10 con,ili"r Ihe Irealm"nl of ral"'. which I discuss at pp. 1879-81 helow. 
f.U Epstein. slIpm nole S.I. at Q90. Accorclinl( to Epstein. "lrJules restrain in!! alienation are 

I)('st accounled for. hoth positively and normatively, by the need to control problems of external 
harm and Ihe common pool." Id. at 9iO. Epstein's common pool argument is about cos\5 that 
arise when a resource must be shared. It is in fact a variant of the tragedy of the commons. 
Sfr lJemsetz. Toward a Theory of Proptrty Rights, 57 AM. ECON. REV. 347 (19671; Hardin, 
Th, Trn£rdy of IIrr Commons. 11>1 SCIENCE "4.\ (19681. Like the argument for the tra!,:edy or 
the commons. Epstein's arl!ument assumes that. absent restraint. people will maximize individual 
short-run ~ain to the ultimate de~radation of a resource. Set Epstein. >upra note 53. at 978. 

" Sf( Epslein. supra note 5.\. at 9, I. 
(,/ Epstein's arl!umenl ahout external harm is akin to Calabresi and Melamed's arl1:uments 

altnut exlernal ""ts and efficiency-hased paternalism. Srt supra note ~9. The external harms 
he mentions fall into three cale!,:ories: al(!(ression against third parties. overexploitation of the 
common pool. and exploitation of infants and insane persons. The primary examples of inalien
ability Epstein has in mind are prohibitions: I(uns. liquor. and drugs. He speaks of them as 
restrictions or bans on sales. but Ihe 10l1:ic of the argument extends to gifts and to possession 
an,l usc as well The tiistinctions hetween market-inalienabilities and other kinds are not 
l1otin'allh- whrn t'\'{'r~'1hin~ i .... IhouJ!ht of fl .... pari nf the markrl 

In Epstl'in's vi(''''. rc",trail1ls voluntarily impnsccl hy indi\'ulual har~aininJ( an' prt.·sump,h'(·)\, 
dl;cient. Restraints impused by law are to be relliarded much more warily. but his common 
pool ar)!ument can justify a few of Ihem. See supra note 60. As examples of common pool 
t'-pes of restraints imposed by law rather than individual barl1:aining, Epstein mentions water 
ril!hts ami "otinl! ril!hts in corporate and political elections. Set Epstein. supra note 5J. at <)79-
R,. qI\4-88; infra note 64 Under universal commodification. of course. these are not qualita
ti.-cl\· different kinds of "!Zoods." Epstein sees the Enl(lish common law of riparian rillihts. which 
til'd water ri)!hts to lanll ril!hts anti limited water ri!(hts to uses that did not disturb the natural 
now. as steerinl! between two extremes: inefficiencies caused by free alienabilily (the tra!(edy of 
the commons). srr SUPYII nole 00. and inefficiencies caused by permanent entitlement of users 
who do not value hi)!hly Ihe resource (which milliht be caller! inefficiencies of statusl. Sf( 
Epstein. SIIpm note ~ I. at 981. In effect he is proposinl( that a properly tailored status
inalienahility . .Irr supra nole ZOo is a cure (or a palliatin) for the tra!(edy of the commons. 

f,' Srr Epslein . .wpm note ,.I. at qR8. 

,,' To se,' the' e~tenl of Ep,lein's market rhetoric. consider his opinion that Ihe most Iik.·1\· 
motin for buyinl! votes "is to obtain control of the public machinery. in ways that allow a 
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of intcrcst-F:roup pluralism, conceiving of politics lL<; rent scekin~ by 
those who put their friends and sympathizers in office in order to line 
their own pockets. 65 

Although Epstein's theory purportedly rests on libertarian rights 
as well as economic efficiency,66 it differs little from Calabrcsi and 
Melamed's. Epstein does not rcco~nize distinctions betwecn market
inalienability and other forms of inalienability, because for him the 
only real issue is whether a market is under the circumstances sclf
c1I'fI'ntillJ( SCI Ihal lIlarkl'l rt'silits IIlllsl I ... a .. hi,'vI'c1 J.~' otlll'r IIwallS. 
For hilll, t hI' hll rills t' ausI'c1 hy I n'HI illl-: ril-:hts of IIl'rSOIlS or t' il i/.I~IIS 

(such as voting) as alienable commodities are market types of harm 
- external costs. 

Susan Rose-Ackerman, anollwr scholar who carries forward IIw 
vicw of Calabresi and Melamed, finds three normative rationalcs for 
inalienabilities:67 economic efficiency, "certain specialized distributive 

lterson to rt'fovcr, at the very least, th(' mutu"y that Wit'" paifl out tCJ th{' indivifluals who ·mld 
their votes, with something left to compensate the buyer for the labor and entrepreneurial risk." 
(d. at Q87-811. Someone whose rhetoric is less thoroulI:hly market-oriented mill:ht surely conceive 
the motive fflr hllyinll: vote~ to he advRnrinl( one', IInmnllctizc<i politicRI, ~ociRI, rclil(iolls, or 
moral ideR~. 

65 Su 51.,ra note 46. 
f>6 S" Epstein . . II/pra note H. at '171. In earlicr work, Epstein stresseri lihertarian rilthts . 

.'ir,.. r R , EI'~lrin, IJ'H~rHio" n~ ,,,, H"ot of Tillr, I, (;" I. I(F.V 1111 {lfJ7e)l Ita'c",'nth' 111' 

.lnllllt'.II'",1 IilwlllI.inll '"'Mill" III") 111111111111111 lI'II"Ullill~ It'ud III till' "11111(" i"",Ullllill"ul ndc'" ..... ,.,.. 

t.I(., I':Jl~lrint l'tHI ",ttl FIII""r: 1'1" 1""'/1or,,1 /)i"tr",w" i" II" I..IJUJ f~r I'roprrly. "4 WASil. 
U.L.Q. 667 (1986); Epstein, Remarks in Time, Pro,erty Ri~hts, and the Common Law (Round 
Table Discussion), 64 WASH. U.L.Q. 793, 793 (1986) ("(M(y long-term campail!;n . is to 
explain why libertarian rules are the first approximation of a decent set of rights in the utilitarian 
world. "I. Robert E!lickson and I demonstrate that it is not as easy as F:pstein claims to be 
~imultnnr()u~ly R lilu'rtnrilln an" :to ulililnrian. Sf''' Ellirk ... on. Allt'f'nr "n.HrHin,. and P,rprl"ilir.t 

I.lllv: Ttvn f),n'" i" /I" I.ihrr'ari"n Modri or ('",pr.l. RiKiIt.I, "'PM note 4M, at 7.17; ka.lin, 
Tim" Posus.lion II"d A/i,na/ion, 64 WASH. U. L.Q. 7.\'). 74.1-4.1 (, Q~b). Most recently, Epstein 
seems to affirm that his foundational normative principle is indeed efficiency and not libertarian 
natural rights. He says, for example, that the traditionally recognized natural rights evolved 
instrumentally to serve efficiency before people were able to theorize explicitly about efficiency. 
Su Remarks of Richard Epstein, in Procttdings of the C oriftrtnct on Takings of Pro,erly and 
tht Cnnslill4lion, 41 U. MIAMI L. REV. 49, 125-27 (1'1116). 

61 Su Rose-Ackerman, supra note 10. at 9.\1. Rose-Ackerman recognizes that the Calabresi· 
Melamed definition of inalienability, set su,ra note 55, refers only to nonsalability (in my terms, 
market-inalienability), and she recognizes that the reason for this narrowness is that their 
"treatment of inalienability is colored by [the) emphasis on quid pro quo transfers," Rose
Ackerman, su/Wa note 10, at 932, that forms the basis of their treatment of property rules and 
liability rules. Rose-Ackerman posits a many· celled matrix of inalienabilities, representing all 
possible combinations of three variables: limits on who may hold an entitlement; limits on uscs 
of it (uses that are permitted, required, or forbidden); and limits on transfers (what kinds of 
transfers are permitted or forbidden). Even though she distinguishes 96 varieties of inalienability, 
her matrix does not distinguish among the various types of losses, such as abandonment. 
forfeiture, and cancellation, su su,ra pp. 1852-53, that inalienability miltht prevent She 
appears to concentrate on transiers just as Calabresi and Melamed concentrate on quid pro quo 
transfers. Indeed. she gives the name "pure inalienability" to nontransferability. Su Rose· 
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~()als," and incompatibility of unfettered market professes with "the 
responsible functioning of a democratic state. "68 Unless one of these 
is implicated, unfettered market trading is presumptively desirable. 69 

The efficieJ1cy rationale is a broadened transaction costs analysis, 
adding information and coordination problems to the more familiar 
externalities. lnalienabilities are "second-best responses" to these mar
ket failures. 70 

Rosc-Arkcrman rloes not present a normative framework for eval
IIl1t illl( illalic'lIallilit ic's ;1I"'lI'Ililll-( tu dist rillllt ivc' ill~tieC'. Thc' rat inllate
fur illalil'lIahility hasl'd 4111 dist rihllt iOIl is "lIarrowly loellse·d," rdC'C'rilll-( 
to situations in which an inalienability (an be used to sin~le out 
recipients of a benefit. 71 More generally, Rose-Ackerman argues that 
usinJ( inalienahility to arhil'vl' distrihutive J(oals is IInjustifil'd "exfI'pt 
to prevent monopoly gains, "71 and that "distrihutive costs" that aris(~ 
when efficiency-based restrictions burden a particular group might 
renrlcr the restrictions unjustified. i.l Althou~h her treatment of the 
distrihlltive rationall' thlls SC'C'IllS undevl'loped rt'lative to dlil'i('nl'Y, H 

Rose-Ackerman's is a hybricl analysis. Uy raisin~ the issue of distri
butive justice and and by considering the incompatibility of market 
processes with democratic functioning, she means to combine eco
nomic analysis "with a sensitivity to noneconomic idea ... "H Her ar
gument connecting certain inalienabilities (such as voting) with ideals 

At k,'unan, ""In,. l1ult' 10, at 'I.iC;; TIlt' 11111111 Jll'llh1t-m wilh h," al'prltiu I., 110\\'1'\ ... 1 •• , n nUII"nt.,'I" 

Ratness. Because some types of inalienability that occupy cells in the matrix O.Tur infrequcntly 
or not at all in our le!:al and moral culture, ancl otbers are very salient, the matrix tencls to 
obscure the fact that some types of inalienability carry broad normative implications, whereas 
some are less si!:nificant and some are mere 10l(ical permutations. In her taxonomy, for example. 
"mOflifh,d inali('nahilit~·." in whic·h ... alr~ arc' forhirlrlrn nnrl fl:ifl~ arr prrmittrcl - markrt
inali,'nnhili1y --- i ... 111t' ('X;1I1 C 111I1I1('r)Jilrt uf "mculiflt'cI prupl'rt~'," in whit h "alt' .. art- p(-rOliU,-'( 
anrl ~ifl~ are fnrhidrlcn. Srr ;,1. at cUS. 942-~ I In nd.lition, ~ixh'l'n frll~ arc uf('upil',1 h~' 

various kinds of complete use restrictions. in which "nothinl( is permitted." and in four of th ... 
cases "no one" may hold the entitlement. Su id. at 9.1.1-.14. 

60 Rose-Ackerman, supra note 10. at 9.12-.1.'. 
6Q Su id. at 9.12. 
10 Sa id. at 9.\8. 
" "If policymakers wish tn henetit a particular sort of pe"on hut cannot easily identify these 

people ex ante. they may be able to impose restrictions on the entitlement that are less onerou~ 

for the worthy p:roup than for others who are nominally eli!:ible." Id. at 940. For example. 
Rose-Ackerman sUl(gests that the Homesteadin!( Acts can be justified as a means of transferrin!( 
land to formerly landless people willing to live on the land and farm it. Su id. 

1/ Id. at 942, 948-49 

11 Sr. id. at 94t. 

14 Rose-Ackerman's conclusion that "it is I(enerally possible tn conceive of an alternati"r 
policy that would be superior Ito inalienability) if transaction cos\5 were lower," id. at 969. 
seems to indicate that efficiency - e\'en if it is efficiency in aehievinl( aims that arc "distributive" 
- is her main concern. To this conclusion there is a "major exception" invol\'inl( the "icl~al nf 
citizenship. where insulation from market forces may be desirable in principle." Id. 

;~ hI. at 9.l1. 
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of dti1.enship ('spouses a kind of pluralism, a separat ion of polit irs 
and markets. 76 Nevertheless, it is couched almost exclusively in mar
ket rhetoric. 77 

In order to evaluate pluralist positions that are not pluralist in 
rhetoric, it is necessary to consider the normative role of market 
rhetoric: is commodification in rhetoric tantamount to commodifica
tion?78 As background for considering that question, I turn now to 
the critique of universal commodification. 

III. THE CRITIQUE OF UNIVERSAL COMMODIFICATION 

A traditional critical response to universal commodification, at 
least since Marx, has been a glohal rejcrlion of mmmoditication. 
{J niv('rsal denllllnlOdilinlt ion or nOnrOllJnlfH lilical ion llJainl a ins I hal 
the market ought not to exist alld Ihal sO\'ial illtl'radiollS involving 
production and consumption should be reconceived in a nonmarket 
way. Even if one rejects that ideal, however, as I do because of a 
problem of transition, the critique of universal commodification offers 
a crucial insight: a world in which human interactions are conceived 
of as market trades is different from one in which they arc not. 
Rhetllrir is nllt just shap(~d hy, hilt shapt·s, realily. 

16 See sUfWa note 74. 
11 Ro~-Ackerman cle~cribc~ four conccption. of thr flutir~ of citi1.cns. cach a .. nriah·" ",ith 

a different form Ilf inalienability. S" RIl,c-Ackcrman . .l1I/m. nllte 10, at '1I>1-IJK. Un""r the 
·strong" conception, represented by inalienable duties, "the state requires ccrtain actions of somc 
or all citizens and forbids the transfcr of these cluties to others." rd. at q66. Unrlcr thc "wcakest" 
conception. rrJlrc~cnted hy alif"nahl(' prnprrty riJ,thl!". "ri'i1Tn .... hil' ~t·r\'ir("s .. an' nhlaim'" "'lIkr a 
market rCKimc, Vuh's ('an he sultl or KiVt'" awa~·. and jurors ami ~uldil·r,..; an' paid \'01111111·(·' ..... 

Su id. at 962. Unclcr inalienablc riRhts. riti1.cmhip ri~ht, (like vf)tin~l arc nontransferahle. hut 
there is no duty to exercise them. Su id. at 966. Under alicnable duties, "people are assignerl 
duties by the state" but can payor persuade others to perrorm them. rd. at q67. Rose-Ackcrman 
hinl~ that she would consider cli~tributinn as well as rfficirnC)' in sdectinl( nnc .. f thcsr conrrp
tions of citizenship, notinfl; that it woulrl be unacccptabic tn have thc rich enrl up with m .. s' of 
the vot"s. Su id. at q6.,. She hint' at an rthkal rasc ror thr inali.na"le rlllt~· rnnrrptio" or 
rililrn!\hip. hut ~du' pllh iI ill markrl rlU'luri« ,hi ... «ntll«'jIIIIlH ur III«' 'llIi1lar\' ,lrall. III 1111\' 
srrvit:e, lreat!ii. Ih('s(' duties as rrspnnsihililics of rili/t'n ... hip, hut "It j..; Ilt'arly mon' I o~II~' lor 
society as a whole since some people with hifl;h opportunity waites in the private sector will 
be called." [d. at q67. In fl;eneral. Ro~-Ackcrman's matrix dcmonstrates the libcral positivist 
conception of the state as creating or grantinfl; whatever riJl:hts and duties citizens havc Unrler 
all "conceptions" of citizenship the state and its citizens are radically separate. In my ,·iew. her 
adherence to market rhetoric. her failure to provide a normative structure ror determininlt when 
distribution trumps efficiency. and her individualist positivism combine to weaken her third 
normative rationale for inalienability, in which she finds market processes sometimes incompat
ible with democratic functioning. Nonetheless. she raises a Question that is important to pursue. 
I believe further investigation of it must explore the notion of community·inalienability. See 
supra note H. 

18 This Question is taken up in Section B of Part III below. 
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It. lhlivfy.wl NIII/(,lImm(l(IU;ulliol/ 

Universal noncom modification holds that the hegemony of profit
maximizing buying and selling stifles the individual and social poten
tial of human beinJ!;s throuJ!;h its organization of production, distri
bution. and consumption. and throu~h its concomitant creation and 
maintenance of the person as a self-aggrandizing profit- and prefer
ence-maximizer. Anticommorlifiers tend to assume that we are livin~ 

under a rel/:imc of universal rommodilicalion. with its alll'llIlant full
blown market methodolol/:y and market rhetoric. They also tend 10 
assume that universal commodification is a necessary concomitant of 
commodification in the narrower sense - the existence of market 
transactions under capitalism. Anticommodifiers link rhetoric and 
reality in their assumption that our material relationships of produc
tion anrl exchange are interwoven with our rliscourse anrl our under
stalldill~ of ol1rs('\vt's and till' world. 7" 

I. Ali",,,,/lilil.\' /ll/d 111;1'/1111;111/: 'I'll,' I'ro"','", '!" FI'I;JI';.\1I1 For 
critics of the market society. commodification simultaneously expresses 
and creates alienation. The word "alienation" thus harbors an ironic 
double meanin~. Freerlom of alienation is the paramount character
istic of liberal property rights, yet Marx saw a necessary connection 
between this market alienability and human alienation. In his early 
writin~s, Marx analYZI'd tht~ conm'ction hetween alienation and 1'0111-

mOllity production in terms of estnml/:ed lahor; lah~r he introduced til(' 
notion of commodity fetishism.11O In his treatment of estranl/:ed labor, 
Marx portrayed workers' alienation from their own human self-activity 
as the result of producing objects that became market commodities. 
By objectifying the labor of the worker, commodities create object
bondage and alienate workers from the natural world in and with 
which they should ('onstitute themselves hy rreative intern('tion. Ul
timately, laboring to produce commodities turns the workt~r from a 
human being into a commodity. "indeed the most wretched of com
modities. "81 Marx continued: 

The worker becomes an ever cheaper commodity thc morc commod
ities he creates. With the in(YeaJing vallie of the world of things 

;. This is the link Iwtween rhetorir and the world that 1 su!t~e't (in Sertion B or th" Part) 
ran Iw taken seriously even outside the rontext of the worldview of complete n"ncommodifica· 
tion. The sUlI:!l:estion that market transactions (for example, in sexual sen'ices or children) mil!ht 
enl!ender a domino effect in rhetoric that leaves everyone unable to conceive of possihle non
market alternatives is one way this normative view of rhetoric will fil!:ure in my evolutionary 
pluralist view. Su irifTa pp. 1912-14. 

!IO For discussion of Marx's early and later treatment of alienation and its relation,hip to 
commodification, see ·S. AVINERI. THE SOCIAL AND POLITICAL THOl'GHT Of' MRI. MARX Q6-

12.\ (1968), and A. GOULDNER. THE Two MARXISMS '77-120 \1(80). 

., Marx. Economic and Philosophic Man'l5cTipls of 18,14. in THE MARX-ENGELS REAIlF.R 
70 (R. Tucker 2d ed. 1984) (hereinafter THE MARX-ENGELS READER). 
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proceeds in direct proportion the devaluation of the world of men. 
Labour produces not only commodities; it produces itself and the 
worker as a commodity - and does so in the proportion in which it 
produces commodities generally. 82 

Commodification brings about an inferior form of human life. 83 As a 
result of this debasement, Marx concluded that people themselves, 
not just their institutions, must change in order to live without the 
market. To reach the post-capitalist stage, "the alteration of men on 
a mass scale is necessary. "114 

The fetishism of commodities represents a different kind uf human 
subjection to commodities (or a different way of looking at human 
SUbjection to commodities).85 By fetishism Marx meant a kind of 
projection of power and action onto commodities. This projection 

81 Id. at 71 (empha~is in orip;inal). 
S.I This Marxist view should be contra<ted with the traditional view that the market brings 

about beller human heinp;s. Albert O. Hirschman r~vi~ws the strand of traditional thoup;ht 
holding that the growth of the market .was a civilizinp; and humanizing force in society - the 
"don·commerce" thesis prevalent in the eighteenth century - and contrasts it with other 
traditional views. S" Hirschman, RivallnltrfJrflalimtJ ~f Marktl Soritly: Civili:inlC. Dnlru{· 
livt, or FuM", JO J. F.CIlN. LITF.RATtIR.: 146.1. '411.1 (I<jll,). In Ihe current trenll tnward 
recognizing the importance of lonp;·term relational contracts, Hirsrhman detects the possibility 
that "(tJhe stap;e could thus be best set for a partial rehahilitation of the 'doux'{ommtr{(' thesis," 
id. at 1474. wht'rf'flco antirnmmrnlific'r!ll nr rritic;'ll plur:di"l<\ wllllid ""I' in!lilr:ul nn ("\,ulutionary 

In'n,1 Inwlnd clr('olUrll'ulilic "linn. , r Mill twil, Hrl"/;f,,,/,I ('""'r,,, I It'lml "'r no ""d /)0 Not 
Knllw, IQIlS WIS. L. R.:v. 411.1; (;"I(llln, M'lflllll"y, M,,, ,,,il. ,''''/ III, /)iHOVtry of Solidarily 
and Power in Conlracl Law, IQ85 WIS. L. REV. 565. 

S4 Marx, Tht Gtrman Idrology: ParI I. in THE MARX· ENGELS READER, supra note 81, at 
19.1. The revolution is necessary "not only because the ""inK class cannot be overthrown in 
any other way, but also because the cia" oVtrlhrowi"K it can only in a revolution succeed in 
riddinjl itself of all the muck of al(es and become fitterl to founrl society anew." Id. (empha.is 
in orip;inal). 

oS Sa 1 K. MARX. CAPITAL, 71-8.1 IF. Enp;els ed. IRQ4. S. Moore & E. Avelinjl trans. 
IQ84); cf. Balbus, Commodily Form and Ltgal Form: An Essay on Iht "Rtlativt Aulonomy of 
Iht Law", II LAW & SOC'y REV. 571, 573-75 (1977) (expoundinp; Marx's theory of the fetishism 
of commodities). 

Thoroughgoing reification, with its ramifications for the disempowerment of human beings, 
is the classical meaning of commodity fetishism. Sa infra pp. 1873-74. There are other 
meanings as well. One refers to the surface phenomenon of rampant consumerism or crass 
devotion to material possessions. To be a commodity fetishist in this newer and less technical 
sense is simply to have one's identity too tied to possessions. to be too dependent upon thinI/;' 
ownership for pleasure and a sense of self·worth. This meaninp; does not correspond to com· 
modity fetishism in the classical Marxist sense because it does not refer specifically to the nature 
of the things possessed as capitalist market trade artifacts. Nevertheless, it is a form of fetishism 
(projection onto objects), and it is certainly compatible with some Marxist views of the world. 
Another meaning is what Fred Hirsch calls "the new commodity fetishism," the idea that "an 
excessive proportion of individual activity is channeled throul(h the market so that the com· 
mercialized sector of our lives is unduly larp;e." F. HIRSCH. SOCIAL LIMITS TO GROWTH 84 
(1976). This "~ew commodity fetishism" sticks to the technical meaning of "commodity" and is 
thus different from the common·sense view I have just described, which is more truly "fetishist." 
It is also apparently pluralist, not Marxist. 
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reflects - but disguises - human social interactions. Relationships 
between people are disguised as relationships between commodities, 
which appear to be governed by abstract market forces. I do not 
decide what objects to produce, rather "the market" does. Unless 
there is a demand for paperweights, they will have no market value, 
and I cannot produce them for sale. Moreover, I do not decide what 
price to sell them for, "the market" does. At market equilibrium, I 
cannot charge more nor less than my opportunity costs of production 
without going out of business. In disequilibrium, my price and profit 
are still sd hy "the market"; my price depends upon how many of liS 

are supplying paperweights in relation to how many people want to 
buy them and what they are willing to pay for them. Thus, the 
market valueR6 of my commodity dictates my actions, or so it seems. 
As Marx put it, "[producers'] own social action takes the form of the 
action of objects, which rule the producer:s instead of being ruled by 
them. "87 

In an analysis that has profoundly influenced many contemporary 
anticommodifiers, Georg Lukacs, developing Marx's concept of com
modity fetishism, found commodification to be "the central, structural 
problem of capitalist society in all its aspects. "88 Lukacs linked the 
trend to commodify the worker with Weberian "rationalization" of the 
capitalist structure. R9 The more efficient production becomes, the 
more fungible are the laborers. Moreover, fungibility becomes per
vaSIVI': 

[T]he principle of rational mechanisation and calculability [embraces] 
every aspect of life. Consumer articles no longer appear as the prod
ucts of an organic process within a community (as for example in a 
village community). They now appear, on the one hand, as abstract 
members of a species identical by definition with its otber members 

86 What we now call market value, Marx thought of as "exchange value," which he contrasted 
with "use value" (the worth of something to consumers) and "value" (the amount of labor socially 
necessary to produce somethin~). Set I K. MARX, supra note 85, at 84-<13. For explication and 
criticism of Marx's theories of value, see, for example, Cohen, Labor, Ltisure, a"d a Dis/i"ctit,t 
Contradiction of Adva"ctd Capitalism, in MARKETS AND MORALS, cited in note 29 abo,'e. at 
107, and ). ELSTER, MAKING SENSE OF MARX 119-65 (19R5) . 

.. I K. MARX, wpm note 85. al 79. cf. Baker, Proptrty and II! Rrtation 10 C"n!litll/i"n"tl.v 
Prottcttd Liberty, 134 U. PA. L. REV. 741 (1986) (arguing that "market oriented liberty" - as 
oppo5ed to individual liberty defined as self-determination and self-realization - is not conducive 
to the autonomy of either producers or consumers). 

ss G. LUKACS, Rrificatio" and thr ConUiOU$PIeH of Ihe Prolelariat, in HISTORY AND CLASS
CONSCIOUSNESS B3 (R. Livingstone trans. 1971). Lukacs thought it might justifiably be claimed 
that Marx's "chapter dealing with the fetish character of the commodity contains within il<elf 
the whole of historical materialism," id. at 170, and that we can "gain an understandin~ of the 
whole of bourlleois society from its commodity structure," id. at 19B. 

B·S" id. at 88-92. "Rationalization" is Max Weber's term for the development of the 
economic system toward achie\'in~ ever greater profit at less cost. Sa, e.g., A. KRONMAN, 
MAX WEBER 1.10-.17 (rliscussin~ the formal rationality of economic action). 

293 



1874 HARVARD LAW REVIEW IV .. I. 100:1849 

and, on the other hand, as isolated objects the possession or nonposs
ession of which depends on rational calculations. 90 

These falsely objectified commodities are said to be reified. Ac
cording to Luk{u:s, reification penetrates ev('ry levd of inldlerilial and 
social life. 91 False objectification - false separateness from us - in 
the way we conceive of our social activities and environment reflects 
and creates dehumanization and powerlessness. The rhetoric, the 
discourse in which we conceive of our world, affects what we are and 
what our world is. For example, Lukacs thought that the universal 
commodification of fully developed capitalism underlies physicalist 
reductionism in science and the tendency to conceive of matter ac; 
external and real. 92 He thought that universal commodification also 
underlies both our rigid division of the world into subjects versus 
objects ("the metaphysical dilemma of the relation between 'mind' and 
'matter'"),93 and the "Kantian dilemma" that places objective reason, 
purportedly the foundation of metaphysics and ethics, in the noumcnal 
realm forever beyond our reach. 94 For Lukacs, thought and reality 
are inextricably linked. 95 

00 G. LuKA.cs, $IIpra note 88, at 91. 
91 Lukacs argued: 
The transformation of the commodity relation into a thing of "ghostly objectivity" cannot 
therefore content itself with the reduction of all objects for the gratifiration of human 
needs to rommodities. 1\ ~tamps its imprint upon the whole ron~ciou~ne~~ of man; hi~ 

qualitie~ anr! ahilities are no longer an organic rart of hi~ lH'rsnnality, they arc thinR.' 
which he can "own" or "di~pose of" like the various ()hjeft~ of the txternal worlrl. Anrl 
there is no natural form in which human relations ran be cast, no wa\' in which man 
can bring his phy~ical and psychic "qualities" into play without their' heinJ( suhjerted 
inrrrasinRly to ,hi. reifyinJ( profr'~. 

Id. at 100. 

9J In reified bourJ(eois thoup:ht, "facts" are the hif/:hest form of fetishism: 
[lin the "facts" we find the crytallisation of the essence of capitalist development into an 
ossified, impenetrable thinR alienated from man. Anrl the form assumed by this ossifi
cation and this alienation converts it into a foundation of reality and of philosophy that 
is perfectly self·evident and immune from every douht. Thus only when the theo
retical primacy of the "fac\~" hR.< heen hroken, only when r!'rrv plrr""mr""" i.l rroIK";.<rd 
In b, a /JrOCtH. will it be unrtt.:'rslood Ihal Iht' (ads .ur nothin~ hut the.' paris. Ihl' 

a .• puls of the total process that have been broken of(. artif,rial'" isolated ami o5<ilie,\. 

Id. at 184 (emphasis in orililinal). 
9.1 Id. at 116 . 

•• Su id. at "4-17. 
95 "Only by conceiving of thought as a form of reality, as a factor in the total prufess fan 

philosophy overcome its own ri!(idity dialectically and take on the quality of Meromin/!." Id. at 
203 (footnote omitted). Lukacs warned aJ(ainst conceivinf/: of the link hetween thou/!ht and 
reality in a way that reintroduces foundational ism: 

It is true that reality is the criterion for the correctness of thou/!ht. But reality is not, it 
becomes - and to become the participation of thouJ(ht is needed. 

Thus thought and existen~e are not identical in the sense that they "correspond" to 
each other, or "reftect" each other, that they "run parallel" to each other or "coincide" 
with each other (all expressions that conceal a riliOid duality). Their identity is that they 
are aspects of one and the same real historical and dialectical process. 

Id. at 204. 
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2. Inalienability and Noncommodification: The Problem of Tran
sition. - Earlier I noted that market-inalienability does not exist as 
a separate category for universal commodifiers, because nonsalability 
hy definition encompasses t he universe of inalienabilities. 96 Likewise, 
IIniversal nOl1rol11mcHlilil~rs do not distin~uish markd-inalienahility as 
an analytical category. Market-inalienability posits a nonmarket realm 
that appropriately coexists with a market realm, and this implicitly 
grants some legitimacy to market transactions, contrary to the non
com modifier's premise. Thus, only those who think that market and 
non market realms legitimately coexist - pluralists - readily recognize 
market-inalienability. 

Nevertheless, some who espouse universal noncom modification for 
the long run might espouse pluralism in the short run, if they think 
that introducing piecemeal market-inalienabilities is a way of making 
progress toward universal noncommodification. True utopian non
com modifiers, however, would oppose even this interim pluralism; for 
them, inalienability should be eschewed because it recognizes the 
legitimacy of alienability, the heart of capitalist property relationships. 

I shall call these two approaches to noncom modification evolution
ary and revolutionary. The revolutionary approach criticizes, as mis
~uided and as an artifact of capitalism, the entire world view that 
posits a structure of persons versus objects, and alienable versus 
inalienable objects. It holds that the capitalist structure permeates 
not only our world of social interaction and allocation of resources 
but also our discourse, vocabulary, and conception of human flourish
ing. By contrast, the evolutionary approach, interim pluralism, rec
ognizes the necessity of working within existing market structures of 
capitalism to achieve universal noncom modification. It differs from 
the other pluralist views that seek to curtail the scope of the market 
only in that it does not condone the remaining market order after 
piecemeal inalienabilities are in place. These two approaches exem
plify a pervasive dilemma for social progress: whether and how exist
ing conceptions and structures, such as commodification, can be used 
now to ensure they will no longer be used in some better future. This 
is the problem of transition. 97 

The evolutionary approach harbors a transition problem because 
it does not address how we can progress toward noncom modification 
using existing social structures and conceptual schemes that are 
thought to be artifacts of commodification. Partial decommodification 

'11, See supra p. 186.\. 

Q; If the means-ends distinction is denied, the transition never ends. Transition. or the 
seekin!( of ideals that we formulate and yet see as beyond us, is then the central feature of 
political life. See, f.g .• R. UNGER. KNOWLEDGE AND POLITICS (1975); Baker, The Proce55 of 
Clw"Kf and the Uberty Theory of the First Ame"dme"t, 55 S. CAL. L. REV. 293 (1982); Cover. 
Til( Supreme COllY!, 1982 Term - Foreword: Nomos a"d Narrative, 97 HARV. L. REV. 4 (1983). 
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in the context of a continuing implicit wmmitment to a dominant 
market order may mean that any deviations from the market order 
will only reinforce commodification, by being seen merely as excep
tions that prove the market rule. The revolutionary approach also 
harbors a transition problem because it does not - indeed, cannot -
suppose that we shall somehow arrive all at once in the promised land 
of total noncommodification. Yet if radical decommodification is at
tempted for less than everything, it appears evolutionary, not revo
lutionary, and it may wreak injustice. 

The problem of transition for revolutionary decommodification can 
be illustrated by examining a universal decommodification argument 
regarding our system of damage remedies in tort law. 98 Richard Abel 
advocates replacing the tort system with a system that treats people 
equally, regardless of whether their misfortunes are caused by their 
own fault, other people's fault, an unavoidable accident, an illness, 
01' a congenital disability.99 The system should not compensate for 
damages to property or individual earning power, because such com
pensation reaffirms and maintains inequality. 100 In addition, .it should 
not compensate for intangible injuries, because this contributes to a 
cultural view of experience and love as commodities. Damages for 
pain and suffering "commodify our unique experience;" damages for 
injuries to relationships, such as loss of consortium or witnessing the 
injury to a loved one, "commodifly) love. "101 Abel explains: 

Just as society pays pain and suffering damages to the injured 
victim who is shunned (so he can purchase the commodified care and 
companionship that will no longer be given out of love and obligation), 
so it pays damap;es to those who loved him, compcnsatinl/: them for 
tlll'ir IO!lt "inv('slnwnl" in Ihl' rl'latif)n~hip (~f) Ilwy ,';111 inv('~1 in "lIlI'r 
human capital). 1111 

According to Abel, we should not aSSijme that people are willin!!: 
to undergo suffering or loss for a sum of money, because we should 

•• The problem of transition from an evolutionary point of view will lJe considered in Part 
IV when I turn to an examination of pluralism . 

.. Su Abel, A Critique of America" Tort Law, 8 BRITISH}. L. & SOC'Y 199. 207-09 (1'1111); 
Abel, A Socialist A#roach 10 Risk, 41 MD. L. REV. 695 (1982); Abel, Torts, in THE POI.ITICS 
OF LAW 185 (D. Kairys ed. 1982). 

100 Su Abel, A Crilique of America" TorI Law. supra note 99. at 201-02. 
101 [d. at 207. For a case that commodifies more explicitly than most. see Sherrod v. Berry. 

629 F. Supp. 159, 163 (N.D. III. 1985). in which an economist was allowed to testify that the 
hedonic value of a human life is "somewhere in the dimension of three times up to 30 times 
[the person's) economic productive income." C/. L. HYDE, THE GIFT: IMAGINATION AND TilE 
EROTIC LIFE OF PROPERTY 62-66 (discussinp; the Pinto case. in which Ford Motor Company 
used cost·benefit analysis to weip;h the costs of injury and death ap;ainst the costs of an $11 
safety device that would have prevented the Pintos' p;as tanks [rom explodinR). 

101 Abel. A Criliqll' of A m"ica" TorI Law. supra nole 99. at 20R (fc>otnote omitted). 
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nut assume that these capacities are alienable. 111.\ The assumptiun is 
dehumanizing and (if one is true to Marx) a self-fulfilling prophecy, 
bringing about a human world in which people really are estranged 
from their essential human capacities. By refusing to allow recovery 
for these kinds of injuries, we would be saying that human life activ
ity, or at least certain aspects of it, ought not to be traded, nor to be 
conceiveri of in market rhetoric or evaluated in market methodolo!1:Y. 
Abel's system is thus a revolutionary proposal to c1ecommoclify the 
law of personal injury. 

Many people, even some who deplore commodification, will find 
the proposal troubling and its agenda unjust. To deny money dam
ages, inadequate though they may be, seems to compound the injury 
to tort victims under the present social structure, in which we have 
not put into practice other measures that would take care of them in 
better ways or prevent their injuries in the first place. This piecemeal 
decommodification appears unjust in its unredeemed context because 
of the pervasive dilemma of transition. Abel argues that existing 
conceptions and structures of tort law cannot be used if we are to 
achieve a more humane social order, but it also seems unjust not to 
use them during the transition to the imagined better world. This 
central dilemma of social change recurs in many contexts involving 
decommodification. Failure to face it satisfactorily is the primary 
shortcoming of both revolutionary and evolutionary arguments for 
universal noncommodification. Revolutionary noncommodification 
might wreak great injustice and interim pluralism might make no 
pro!1:ress. 

I~. TIll' fl.loralllllti Politiral Rolr of Rhrtoyir 

Although the problem of transition gives us reason not to accept 
arguments for universal noncommoriification, an implicit but central 
philosophical commitment of many universal noncom modifiers should 
be embraced because it plays a necessary role in pluralism as I believe 
it must now be reconceived. That commitment is the view that our 
discourse and our reality are interdependent. 

"The word is not the thing," we were taught, when I was growing 
Up.I04 Rhetoric is not reality; discourse is not the world. Why should 
it matter if someone conceptualizes the entire human universe as one 
giant bundle of scarce goods subject to free alienation by contract, 
especially if reasoning in market rhetoric can reach the same result 

10' Set id. at 20i. 

'04 This slo!(an seem~ 10 have been popularized by Samuel Hayakawa. Su S. HAYAKAWA, 

LANGUAGE IN THOliGHT AND ACTION 24-25 (41h ed. 1978). It. along with a companion 
·extcn,ionali~t" slo!(an, "/\ map i, not the territory," apparently stem from the work of Alfrrrl 
Korzyl"ki Su, r~., A KOR7.YRSKI. SCIENCE AND SANITY 750 (4th ed. '958) 
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that some other kind of normative reasoning reaches on other grounds? 
Consider three possible answers: it matters because the rhetoric might 
lead less-than-perfect practitioners to wrong answers in sensitive cases; 
it matters because ttle rhetoric itself is insulting ()r injures personh()od 
regardless of the reliUIt; or - the implicit philosophical commitment 
of the anticommodifiers - it matters because there is no such thing 
as two radically different normative discourses reaching the "same" 
result. 

1. Risk of Error. - The rhetoric of commodification might lead 
imperfect practitioners to wrong answers, even if the sophisticated 
practitioner would not be misled. In other words, commodification
talk creates a serious risk of error in certain cases. To see this, it 
may be helpful to compare a normative heuristic like cost-benefit 
analysis to a flat map of the world. Such a map is easy to use at the 
point of projection, but difficult and misleading at the edges. 105 Cost
benefit analysis is not difficult when two firms deal with each other, 
if we define firms as profit-maximizing black boxes and no difficult 
externalities exist. By contrast, cost-benefit analysis involving people's 
subjective well-heinJ.: is difficult to get right when many different 
people are involved and we are talking about interests they hold 
dear.l06 For example, the economic analysis of residential rent control 
could take into account not only the monetary costs to landlords and 
would-he tenants, but also the decline in well-hcinJot of tenants who 
are forced to lose their homes, break up their rommunities, and endure 
the frustration, disruption, and other "costs" of moving. But in prac
tice the analysis proceeds differently. 107 Reasoning in market rhetoric, 
with its characterization of everything that pcople valllc as mon!'! iz
able and fungible, tends to make it easy to ignore these other "costs." 
Money costs and easily monetizable matters are at the center of the 
map, and personal and community disruption are at the edges. Be
cause it tends to ignore "costs" that are not readily monetizable, 
commodification-talk tends to err on the side of alienation. 

lOS A similar point is made by Brian Barry in his cli«u<sion of what he perceive., to hI' a 
~hift from consequentialist to nonconsequentialist thenri," of ethics. "In prind"I,·. it i, 1",,,il.l,· 
to imagine that you could reach the same concrete jucljliments startinjli from either point, hut in 
practice it tends to make a big difference which cases you take as dear and central and which 
as difficult and exceptional." Barry, Book Review, 1111 YALE L.). 6'Q, b.W (IQ7Q). Although 
Barry does not give illustrations, an example might be the justification of punishment. For 
utilitarian deterrence theorists, deciding whether to punish strict liability or maillm prohibilllm 
offenses does not cause problems, but deciding whether 10 punish innocent people or undelerrable 
offenses requires fancy footwork. For deonlolol(ical relributivist theorists, the situation is reo 
versed. 

106 Su, t.g., Baker, supra note 44; Kennedy, SIlpra note 44. 
107 For example, a typical economic analysis can be found in Hi"ch, From "Food/or TI/(}It~ht .. 

10 "Empirical Evid~n(t" About ConuquoJ(n (}f Landlord-Tolanl /'aw" 6Q CORNEI.I. L. REV 

604 (IQ84)· 
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2. [,ljury to Personhood. - In some cases market discourse itself 
might be antagonistic to interests of personhood. Recall that Posner 
conceives of rape in terms of a marriage and sex market.lOs Posner 
(oncludes that "~he prevention of rape is essential to protect the mar
riage market ... and more generally to secure property rights in 
women's persons. "109 Calabresi and Melamed also use market rhetoric 
to discuss rape. 11O In keeping with their view that "property rules" 
are prima facie more efficient than "liability rules" for all entitlements, 
they argue that people should hold a "property rule" entitlement in 
their own bodily integrity. III Further, they explain criminal punish
ment by the need for an "indefinable kicker," an extra cost to the 
rapist "which represents society's need to keep all property rules from 
being changed at will into liability rules. "112 Unlike Posner's view, 
Calabresi and Melamed's can be understood as pluralist,113 but like 

"'0 Sf' .IIIpra note 50 and arcompanyinll: text. 
'0. R. POSNER, supra note II, at 202. In the passall:e in which this sentence appears, Posner 

examines the arlZument that rape should not be punishClI criminally if there is "no market 
""uh,lill1h- for rapl'" 1n-",\lI"',' tht· rapi,' "d,'ri","'" ('xlra .,I,·a!'un· frum thr' fllt'rf'ivl' fharm h'r uf hie;. 

;11 t "IPn',,"",ahl~', II", "mark.·, ... uh!-olltUIt·," wou'" ht" milrria~t·. dalinK. and prn~tit\ltinn.J Pusnrr 

finds th,' arll:ument "weak" - and is thus able to conrlude that rape should be punished 
criminally - for three reason" protectinjl the marrialile market and property rijlhts in women's 
persons; avoirlinJl: "wastrful rxprnditures" on protectinlll women and on overcominlll the protec· 
ti"n<; all' I "Ihr fa" Ihal IIII' rapisl fannot liml a r"nsrnsual suhslilutt' rlors nol mean Ihat he 
vahu's Ihc rap" 1Il1.n' thall II ... vir!illl .Ii",al",·, it." 'ti. 

III' Srr Calahrcsi & Mdamcrl, "'flrll nnt" .1, at 1124-27 faPI.lyinll: thcir framcw"rk tn rrimillal 
sanctions). 

III S" id. at 1125-2i. 
II} Id at 111(1 

I" I\lIh""l(h ('alahre,i and Melan,.." have a stmnK tendency to talk in monetized efti(irllry 
terms, there is a hint of pluralism in this passage, which must be quoted at some length in 
order to convey the rhetorical Ravor: 

The question remains, however, why no/ convert all property rules into liability rules? 
The answer is, of course, obvious. Liability rules represent only an approximation of 
the value of the object tn its oril!inal owner and willinjlne .. to pay sucb an approximate 
vallie is nn inrli(ati,," Ihal il is worth more to the thief than to the "wner. If this 
is so with property, it is all the more so with bodily inte~rity, and we would not presume 
collectinl}" and objectinly to \'alue the cost of a rape to a victim ajlainst the benefit to 
the rapist even if economic efficiency is our sole motive. Indeed when we approach 
bodih' inteltritv we arc lI:ettinlt rlose to areas where we rio nol let the entitlement be sold 
at ali an41 wh~n' crnnnrnir ('ffidcnt,y ('nh-rs in. if at all. in a mnrl' fornl,lex way. 

The first year student mijlht push on, however, and ask why we treat the thief or 
rapist differently from the injurer in an auto accident or the polluter in a nuisance case. 
Why rio we allow liability rules there? In a sense, we have already answered the question. 
The only level at which, before the accident, the driver can nef(otiate for the value of 
what he milllht take from his potential victim is one at which transactions are too costly. 
The thief or rapist. on the other hand, could have negotiated without undue expense fat 
least if the jloorl was one which we allowed to be sold at all) because we assume he knew 
what he was ~oing to do and to whom he would do it. 

Id. at 1125-27 femphasis in original). Recall that Calabresi and Melamed also hint at pluralism 
in their mention of "other jllstice reasons" for seltinll entitlements, but they find it difficult to 
Resh out this idea, in my view because of their commitment to market rhetoric in that article. 
It should be noted that Calabresi has modified his views and probably no longer conceives of 
rape in market rhetoric. Sf( supra note 59. 
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Posner's, their view conceives of rape in market rhetoric. Bodily 
integrity is an owned object with a price. 114 

What is wrong' with this rhetoric? The risk-of-error argument 
discussed above is one answer. Unsophisticated practitioners of cost
benefit analysis might tend to undervalue the "costs" of rape to the 
victims. But this answer does not exhaust the problem. Rather, for 
all but the deepest enthusiast, market rhetoric seems intuitively out 
of place here, so inappropriate that it is either silly or somehow 
inSUlting to the value being discussed. 

One basis for this intuition is that market rhetoric conceives of 
bodily integrity as a fungible object. 115 A fungible object is replace
able with money or other objects; in fact, possessing a fungible object 
is the same as possessing money. A fungible object can pass in and 
out of the person's possession without effect on the person as long as 
its market equivalent is given in exchange. 116 To speak of personal 
attributes as fungible objects - alienable "goods" - is intuitively 
wrong. Thinking of rape in market rhetoric implicitly conceives of as 
fungible something that we know to be personal, in fact conceives of 
as fungible property something we know to be too personal even to 
be personal property.117 Bodily integrity is an attribute and not an 

114 Calabresi and Melamed's discussion of crimes al':ainst property and bodily intel':rity con· 
ceives of Ihem a. r.actly parallel bUI for the conce"ion 'Juoted in note "'\ ahove. Note also 
thaI a lendency toward universal commodification re,,,It, frum their use of market rhetorir: all 
scarce and desired resources are "goods." Calabresi and Melamed argue thaI "an entitlement 10 
a ,;ood or to its converse is essentially inevitable. . We either have the right to our own 
property or body or the ri,;ht 10 share others' property or b",Jy. We may buy or sell ourselves 
into the opposite position, but we must start somewhere." Calabresi & Melamed, 5u/Yra note 3, 
at 1100-01 (footnotes omitted). And all these goods seem to have associated monetized costs 
and benefits: "Any entitlement given away free implies a converse which must be paid for. For 
all those who like children, there are those who are disturbed by children; for all those who 
detest armies, there are those who want what armies accomplish." Id. al 1099 n.23. 

lIS In Radin, Properly and Per50nhood, 34 STAN. L. REV. 957 (1982), I suggest that property 
may be divided into fungible and personal categories for purposes of moral evaluation. Properly 
is personal in a philosophical sense when it has become identified with a person, with her self· 
constitution and self-development in the context of her environment. Personal property cannot 
be taken away and replaced wilh money or other things without harm to the person - to her 
identity and existence. In a sense, personal properly becomes a personal attribute. On the 
olher hand, property is fungible when Ihere is no such pe"onal attachment. Stt id. at 959-
61, 978-79, 986-88. 

116 Thus, fungible objects are commodified: tradinl': them is like tradinl': money. Personal 
things are not commodified (or have been decommodified by assimilation into the person). the 
effect of detaching Ihem from the person is nonmonetizable. 

117 The distinction between fungibJe and personal property is intended 10 distinguish between, 
on the one hand, things that are really "objects" in the sense of being "outside" the person, 
indifferent to personal constitution and continuity, and on the other hand, things that have 
become al least partly "inside" the person, involved with one's continuing personhood. The 
traditional subject/object dichotomy makes the notion of pers!'nal property hard to grasp, lee 

infra pp. 1892-98, and, in the present context, poses a danger. To analogize bodily integrity to 
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object. We feel discomfort or even insult, and we fear degradation 
or even loss of the value involved, when bodily integrity is conceived 
of as a fungible object. 

Systematically conceiving of personal attributes as fungible objects 
is threatening to personhood, because it detaches from the person that 
which is integral to the person. Such a conception makes actual loss 
of the attribute easier to countenance. For someone who conceives 
bodily integrity as "detached," the same person will remain even if 
bodily integrity is lost; but if bodily integrity cannot be detached, the 
person cannot remain the same after IOSS.118 Moreover, if my bodily 
integrity is an integral personal attribute, not a detachable object, 
then hypothetically valuing my bodily integrity in money is not far 
removed from valuing me in money. For all but the universal com
modifier, that is inappropriate treatment of a person. 119 

J. The "Texture of the Human World." - The difference between 
conceiving of bodily integrity as a detached, monetizable object and 
finding that it is "in fact" detached is not great, because there is no 
bright line separating words and facts. The modern philosophical 
turn toward coherence or antifoundationalist theories l20 means that 

personal property may simpl~' reintroduce the sUl(l[estion inherent in market rhetork that I am 
tryinl( to arl[ue al[ainst: the sUl(l[estion that bodily integrity is somehow an owned object separate 
from p."onhooo. rather than an ins.parahle attribute of personhood. 

"" Thi~ should nul he' lIflfit-r!'olouci In ar,KlI(' that ~om('Hn(' who is rap{',1 is rhanKrct into a 

completely different person. To assert either that she is altol(ether the "same" afterwards or 
that she is completely "different" afterwards would trivialize her experience: we must have a 
way of conceptualizinl( our unfle"tandinl( hoth that she is different afterwa .. ls. so tbat we 
recol[nize that she has been chanl[ed by the experience. and simultaneously that she is the same 
aHerwards. or else there would be no "she" that we can recognize to have had the experience 
and been chanl[ed by il. Just as personal attributes should not be seen as separate from an 
abstract self. neither should our experiences be seen as separate from ourselves 

IIQ The intuitive "iew outlined here can be deepened by an understandinl( of the unsatisfar' 
tory view of personhood underlyinl( universal commodification. and by an understanding of the 
role of the subjecUobject dichotomy in the ideological herital[e of liberal pluralism. After 
considerin!!: these matters. su infra pp. 1884-85. 1892-98. I return to the problem of what is 
wron!!: with conceivinR of bodily inte!!:rity in market rhetoric at pp. 1907-09 below. 

110· Antifoundationalism denies that rationality or truth consists of linear deductions from an 
unquestioned foundational realitv or truth. Coherence theories stress holistic interdependence 
of an entire body of belids ancl commitments; they ju(l~r truth or ri~hln ... by fit. not hv 
corresponclence with an external foundational standard. For example. Rawls's "reHective equi· 
librium" is a moral methoclolol(v based on coherence. 'ft ]. RAWLS. A THEORY Of' jllSTICE 48-
~I (1971); ancl Quine's "field of forre" is a metaphor for th. coherrnre "iew of metaphysirs ... " 
W. V.O. QUINE. Two Dogma, of Empiricism. in FROM A LOGICAL POINT Of' VIEW 20. 42 (HI 

ed. 1980). As Quine recol(nized. the coherence view tends toward pragmatism. Sit id. at 42-
46. In my view. the need to reevaluate reality and truth in lil[ht of the rejection of foundation· 
alism stems from the' revolution wrought by Wittgenstein and Kuhn. Su L. WITTGENSTEIN. 
PHILOSOPHICAL INVESTIGATIONS (.ld ed. 1958); T. KUHN. THE STRUCTURE Of' SCIENTIf'1C 
REVOLUTIONS (2d ed. 19io). In a famous example. Kuhn sUllgests that "thr scientist who looks 
at a swinging stone can have no experience that is in principle more elementary than seeinll a 
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we cannot be sanguine about radically different normative discourses 
reaching the "same" result. Even if everybody agrees that rape should 
be punished criminally, the normative discourse that conceives of 
bodily integrity as detached and monetizable does not reach the "same" 
result as the normative discourse that conceives of bodily integrity as 
an integral personal attribute. If we accept the gist of the coherence 
or antifoundationalist theories, facts are not "out there" waiting to be 
described by a discourse. Facts are theory-dependent and value-de
pendent. Theories are formed in words. Fact- and value-commit
ments are present in the language we use to reason and describe, and 
they shape our reasoning and description, and the shape (for us) of 
reality itself. 121 Hilary Putnam's striking parable of the super-Ben
thamites illustrates how a view of values can alter one's view of the 
facts, the discourse in which one conceives and describes both fact 
and value, and thus the human world. III Putnam asks us to suppose 
that the continent of Australia is inhabited by people whose sole 
ethical imperative is that one should always act to maximize "hedonic 
tone. "123 Because they are single-minded, these people would do what 
appears to us to be ruthless: 

pendulum. The alternative is not some hypothetical 'fixed' vision, but vision through another 
paradiltm, one which makes the swinging stone somethin!( else." Id. at 128. 

Hermeneutics, the sociology of knowledge, and perhaps post·structuralism are other thought 
traditions that converge with coherence theory on the issue of the theory- or discourse-depen
dence of reality. Su P. BERGER & T. LUCKMANN, THE SOCIAL CONSTRUCTION OF REAI.ITY 
('966); ]. CULLER, ON DECONSTRUCTION: THEORY AND CRITICISM AFTER STRUCTURALISM 
('98,); H. GADAMER, TRUTH AND METHOD (,d ed. '98,); HERMENEUTICS AND PRAXIS (R. 
Hollinger ed. 1985); C. NORRIS, DECONSTRUCTION: THEORY AND PRACTICE ('98,); R. RORTY, 
PHILOSOPHY AND THE MIRROR OF NATURE (1979); Heller, St",cturaiism and Critiqut, 36 STAN. 
L. REV. 127 (1984); Peller, Tht Mttaphysics of Amtrican Law, H CALIF. L. REV. liS' (1985). 

These Ihoul(ht traclition, diverl(e on the i"ue of whether di,rour<es can be judl(ed as beller or 
wor<e, which i., "nl' rca,on I pur<ue only !he "ntifounda!i"nali,! pral{matist view. 

III The ,w""pin~ phil",,,phi ... ,1 implira!i"'" "f rO'j .. rlin~ trallitional Ilichntomir. hclween 
lan!(ual{e and realily. and fact and value, may he lliffirult 10 imal{ine. They would infuse and 
transform our everyclay cliscourse. The vocabulary of our conversation still presupposes certain 
cateRories ancl founelational principles Ihat we arc in !he pmee" of philosophically rejeflinl{. 
Su, f.K., R. RORTV, Pra(l,malism, Relativism, and IrrnliontJ/i .• m. in CONSEQUENCES OF I'RAt;
MATISM 160 (19R2). 

III Sr,. II. PUTNAM, I{EASON, TRUTH ANI) JlISTONY 1.\C)-41 (If)MI) What is at issut, hoth 
for I'ulnam and for me is not any kind of clirec!ional causal chain, but rather only the coherence 
of values. facts, and discourse. Su, t.g., id. at 132-.15, 201-03. 215. In other words, the 
argument is that the world is holistic and that these mailers are all interdependent. Changes 
anywhere will lead to changes everywhere. Universal commodification presupposes, as well as 
leads to, an inferior conception of human flourishing. Putnam is interested in dissolving the 
facVvalue dichotomy, whereas I am interested in establishin!! that rhetoric is implicated in our 
facts-and-values. I believe Putnam makes this point, using the term "conceptual schemes" rather 
than discourse or rhetoric, although he does not stress il. Hence, I believe my position to be 
substantially similar to his, although different in emphasis. 

11.\ Su id. at '39-40. This term, referring to the aggregate level of satisfaction or pleasure, 
derives from the use of a hedonic calculus (like Bentham'S) to judge the good. 
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(Wlhile they would not cause someone suffering for the sake of the 
greatest happiness of the greatest number if there were reasonable 
doubt that in. fact the consequence of their action would be to bring 
about the greatest happiness of the greatest number, ... in cases 
where one knows with certainty what the consequences of the actions 
would be, they would be willing to ... torture small children or to 
condemn people for crimes which they did not commit if the result of 
these actions would be to increase the general satisfaction level in the 
long run .. by any positive (increment). however small. 124 

Putnam says that the difference between us and the super-Ben
thamites is not merely a disagreement about values. 125 Our disagree
ment about values will entail disagreement about facts and descrip
tions of facts. For example. super-Benthamites would realize that 
sometimes the /{reatest happiness of the /{reatest number requires tell
in/{ a lie; it would not count as dishonest in any pejorative sense to 
tell lies in order to maximize the general pleasure level. Nor would 
it be wrong to break promises that would not maximize pleasure if 
kept. The use of the term "honest" among super-Benthamites would 
be extremely different from our use of that same descriptive term. 126 

Terms like "considerate," "good citizen," or "good person" would like
wise be subject to different uses. The vocabulary for describing in
terpersonal situations would vary greatly between us and the super
Benthamites: 

Not only will they lack, or have altered beyond recognition. many 
of our descriptive resources, but they will very likely invent new 
jargon of their own (for example, exact terms for describing hedonic 
tones) that are unavailable to us. The textl/re of the hI/man world will 
begin to (hange. In the course of time the super-Benthamites and we 
will end up living in different human worlrls. 

In short. it will not he the case that we and the super-Benthamites 
"agree on th(' fads anrl disagree ahout values". In the case of almost 
all interpersonal situations, the description we give of the facts will 
he quite rlifferent from the description they give of the facts. Even if 
none of the statements they make ahout the situation arc fll/Jr. their 
description will not be one that we will count as adequate and per
spifilOus; anrl thl' (it-sniplion WI' giv(' will not hI' one that th('y ('0111«1 

ullInt as adequate and perspil·uuus. In short, evell if we put aside 

'" 'd. at 140. Extreme utilitarians ("super·Benthamites") would in fact ~ led to arl/:ue for 
punishment of innocent people on consequentialist p:rounds. Cf. Smart, Exlrtmt and Rtstricltd 
Ulili/arianism. (, PHil •. 1.) .. \44 (lq~61. Rut becau.e we are n'" super·Benthamites. the idea of 
punishment of the innocenl has instead ~en an embarrassment for utilitarianism, a problem it 
must solve. Sa ~a\\'ls, Two Canup/s of Rill". 64 PHIL. REV . .I (1955). 

11' H. PUTNAM. Sltpra note 122. at 141. 

'I. S" id. at 140. 
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our "disagreement about the values", we could not regard their total 
representation of the human world as fully rationally acceptable. 127 

Putnam concludes that the super-Benthamites' inability rightly to com
prehend "the way the human world is" results from their "sick con
ception of human flourishing" - their inferior theory of the good for 
human beings. 128 

Putnam's parable is relevant to the conceptualization of rape as 
theft of a property ri~ht. It su~~ests that a particular conception of 
human flourishing is advanced by this pervasive use of market rhet
oric. To think in terms of costs to the victim and her sympathizers 
versus benefits to the rapist is implicitly to assume that raping "ben
elits" rapists. Only an inferior conception of human flourishing would 
regard rape as benefiting the rapist. As a reason for criminalizing 
rape, Posner blandly says, "Supposing it to be true that some rapists 
would not get as much pleasure from consensual sex, it does not 
follow that there are no other avenues of satisfaction open to them. "129 

The "pleasure" and "satisfaction" of maintaining one's bodily integrity 
is commensurate with the "pleasure" and "satisfaction" of someone 
who invades it. Thus, there could be circumstances in which the 
satisfactions or "value" to rapists would outweigh the costs or "dis
value" to victims.130 In those situations rape would not be morally 
wron~ and mi~ht instead be morally commendable. 

Market rhetoric, if adopted by everyone, and in many contexts, 
would indeed transform the texture of the human world. This rhetoric 
leads us to view politics as just rent seeking, reproductive capacity as 
just a scarce good for which there is high demand, and the repugnance 
of slavery as just a cost. To accept these views is to accept the 
conception of human flourishing they imply, one that is inferior to the 
conception we can accept as properly ours.131 An inferior conception 
of human flourishing disables us from conceptualizing the world 
rightly. Market rhetoric, the rhetoric of alienability of all "goods," is 

III rd. at '4' (first emphasis added. second emphasis in original). 
128 Id. at 141. As Putnam reminds us, giving normative weight in this way to conceptions 

of human flourishing, tudatmo"ia, is a form of neo·Aristotelianism. See id. at 148. Other 
theorists who are pursuing normative conceptions of human nature or flourishing are Alasdair 
Macintyre, ltt A. MAcINTYRE, AFTER VIRTUE hd ed. 1984), and Roberto Unger, ltt R. 
UNGER, PASSION (1984). 

119 Posner, $upra note 50, at 1199. 
uo See R. POSNER, $upra note 8, at 202 (quoted in note 109 above). 
1.11 In order to decide what conception of human flourishinll( is properly ours, all we can do 

is reflect on what we now know about human life and choose the best from among the 
conceptions available to us. See i'lfra note 208. Thus. we should not accept a conception of 
human flourishing that exclude~ our understanding of politics as (also) community self-deter· 
mination. excludes our understanding of reproductive capacity as essentially human and per· 
sonal, and excludes our understandinll( that the pain of witnessing criminal acts and unjust 
institutions is not like the price of shoes or snowplows. 
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also the rhetoric of alienation of ourselves from what we can be as 
persons. 132 

One way to see how universal market rhetoric does violence to 
our conception of human flourishing is to consider its view of person
hood. In our understanding of personhood we are committed to an 
ideal of individual uniqueness that does not cohere with the idea that 
each person's attributes are fungible, that they have a monetary equiv
alent, and that they can be traded off against those of other people. 
Universal market rhetoric transforms our world of concrete persons, 
whose uniqueness and individuality is expressed in specific personal 
attributes, into a world of disembodied, fungible, attribute-less entities 
possessing a wealth of alienable, severable "objects." This rhetoric 
reduces the conception of a person to an ahstract, flln~ihlc unit with 
no individuating characteristics. 133 

Another way to see how universal market rhetoric does violence 
to our conception of human flourishing is to consider its view of 
freedom. Market rhetoric invites us to see the person as a self
interested maximizer in all respects. Freedom or autonomy, therefore, 
is seen as individual control over how to maximize one's overall gains. 
In the extreme, the ideal of freedom is achieved through buying and 
selling commodified objects in order to maximize monetizable 
wealth. 1H As we have seen, Marx argued with respect to those who 
produce and sell commodities that this is not freedom but fetishism; 
what and how much is salable is not autonomously determined. I.I~ 

Whether or not we agree with him, it is not satisfactory to think that 
marketing whatever one wishes defines freedom. Nor is it satisfactory 
to think that a theoretical license to acquire all objects one may desire 
defines freedom. 136 

To reject the slogan, "The word is not the thing," is not to deny 
that there is a difference between thought and action. To say "I wish 
you were dead" is not to kill you. Rather, rejecting the slogan is a 
way of understanding that the terms in which human life is conceived 
matter to human life. Understanding this, we must reject universal 
commodification, because to see the rhetoric of the market - the 
rhetoric of fungibility, alienability, and cost-benefit analysis - as the 

132 Sot M. Radin. The Rhetoric of Alienation (unpublished manuscript on file at the Harvard 
Law School Library). 

IJJ This conception of the person as an abstract. fungible unit makes us all interchanl(eable 
ghosts. It seems - as we shall see in Part IV - that somethinl( like this !(hostly abstract 
conception of personhood has been popular in liberal political ancl moral theory for a lonl( time. 
Cf, supra note 91. Nevertheless. I think we are not (and need not be) committed to thi. 
conception in the wholehearted way required by universal market rhetoric. 

"'4 Universal commodification is allied with a narrow view of negative freedom. Sf( i",fYa 
p. 1905. For further discussion of negative freedom. see Section C of Part IV below 

115 S" wpm pp. 1872-7.\. 

I'. SU irifra pp. 1904-06. 
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sole rhetoric of human affairs is to foster an inferior conception of 
human flourishing. 

Of course, commodification-talk can still be one rhetoric among 
others. Yet onee we accept the view that the terms of discourse affect 
our conception of human flourishing, we must decide when it is 
morally appropriate to think and speak in market rhetoric and when 
it is not. In this regard a problem arises for the liberal conception of 
free speech. A pluralist who holds that market rhetoric is inappro
priate for describing or reasoning about some valued things might try 
to forestall the kind of transformation envisaged in Putnam's parable 
by curtailing some market rhetoric. If such a pluralist holds that 
market rhetoric should be prohibited in at least some cases, this view 
would conflict with the liberal ideal of neutrality with respect to choice 
of discourse. 137 

The liberal view of free speech becomes understandably difficult 
to maintain once one accepts the holistic view of rhetoric I have been 
discussing. In this view of rhetoric there can be no sharp distinction 
hetween speech and action or hetween C'C1nl!'nl-has!'d and C'C1n1l'nl
neutral regulations. Just as there is no analytic divide between words 
and facts when rhetoric and reality are fused, so too there is no such 
divide between words and acts. The holistic view of rhetoric neces
sitates that we make choices in our discourse for constructinK our 
human world of facts and values, like it or not. There cannot be a 
stance that is neutral on the good life for human beings. To deny the 
possibility of neutrality is of course to deny a central liberal tenet. Ull 

I.Il I am deliberately not takinR the position that if one kind of discourse expre<ses and 
foste .. an inferior conception of human flourishinR, Rovernment censorship is necessarily justi
fied. Unless we are convinced that pursuing Ihe good is always Ihe province of the gll\'ernment, 
il is certainly open to us to decide provisionally Ihal cerlain discourses embody inferinr concep
tions of human flourishinR without endnrsing censor-hip of them. Moreover, e,'en if pursuin~ 

the ROod is a collective duty. tolerance may be a ~"orl In be pursuer\. CI H. PUTNAM. wpra 
note 122, at 49 (arguinR that "respect for persons requires Ihat we accord them tbe right 
to choose a moral standpoint for themselves"). 

1.10 Hence, a thoughtful pluralist who wishes to remain a liberal will encounter a deep lension 
For example, Thoma< Scanlon arRues: 

(I)f what the partisans of pornoRraphy arc entitled to (and what the restrictors arc Iryinl( 
to deny them) is a fair opportunity to influence the sexual mores of Ihe society. then il 
seems that they, like participants in political speech in Ihe narrow sense. are entitled to 
at least a certain degree of access even to unwillinR audiences. 

Scanlon, Freedom of Ex/WrHion and Categor;rs 01 Exprrs .• ;o ... 40 U. PITT. L. REV. 519. 545-

46 (1979). This conclusion might be avoided to some extent, Scanlon arRues, if we could 
determine whether 

exposure . leads to changes in one's tastes and preferences through a process Ihat is. 
like subliminal advertising, both outside of one's rational control and quite independent 
of the relevant grounds for preference, or whether. on the contrary, the exposure 10 such 
influences is in fact part of. the best way 10 discover what one really has reason 10 prefer. 

Id. at 547. Scanlon concludes, somewhat obscurely. that there may be grounds for proleclin~ 

unwilling audiences against exposure to porno~raphy involvin~ violence, torture. or domination. 
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Although pluralism - accepting commodification-talk as one discourse 
among others - may be appropriate, we cannot be neutral about 
whether to conceive of any particular thing in market rhetoric. 

IV. PLURALISM: THE LIBERAL HERITAGE 

As this Part outlines, pluralism has been a prominent tenet of 
traditional Iiberalism. 139 Nevertheless, as this Part also attempts to 
show, liberal pluralism has borne within it the seeds of universal 
commodification; indeed, universal commodification is a more coher
ent liberal position than pluralism. Thus, I ultimately argue that 
pluralism should now be reconceived. 

In order to understand why liberal pluralism should be recon
ceived, a review of its ideological heritage is necessary. Prominent 
principles in liberal pluralism include negative liberty, the person as 
ahstract suhjert, and a cnnreptual notinn of property. These prinri-

but not allainst exposure to "mildly unconventional sexual attitudes or practices.· /d. at 549. 

'fhr rrason !liven is that for thr laller. "it is more plausihle to say that discoverinl1: how one 
frcls ahout such maliI''' wilt·" ;Iccustnmr.1 In them is the hest wily nf .lis .... vt·rinK whlll lI11il ... h· 
towards Ihem one has reason til hold.· /./. 

The argument that even if one likes violence. torture. and domination after bein!l accustomed 
to them. this is not a rf4:10N for acceptinll them. ue id. at 548. seems to me to be merely a 
disll:uiscd arl1:ument for rejectinll an inferior conception of human ftourishinlii. and Ihr rliscourse 
(pornoll:raphy) in which it is cnuched. There is nothinlii in the arRumcnl a, eXl'lirilly Kinn Ihal 
would otherwise tell us when II:rowinlii to like somethinR is a reason to value it and allow il In 
chanRe one's human world. and when not. Dislliuisinlli the arl1:ument suppresses the dissonance 
caused by acceptinl1: a link between discou"e and personhood while tryinl1: to remain a liberal. 

In cnntrast. a siRnificant slrand of feminist IhouRht hold, the "iew that even willinlll audiencr, 
should not be allowed to ,hape and reinforce Iheir view of human sexuality. and in particulllr 
of women's role in it, Ihrouliih pornoliiraphy. Su Brest & Vandenberlii. P(I/i/ic,., F,miNi:lm. 'INd 
Ih, C"N .• 'illllioN: Th~ ANli-Pnmofl,mpl,y M"t'fm'NI iN MiNN,apo/iJ, .19 STAN. L. REV. hOi 

(19117); MacKinnon, P"m(lfl,raphy. Cit·it Rifl,hl:l. aNd SPffch, 10 HARV. C.R.-C L. L. Rt:v. 
(19R~). As this \'iew does not try to retain the indicia of liberalism - in particular Ihat nne 
must be neutral on what constitutes the 11:00d life - it can be much more explicit about Ihe 
reason for rejectinlii this kind of discour.e: it reftects an inferior conception of human ftourishinK 
and one that is delliradinK III wnmrn. And this vi .. w sees no ronm for toleranr ... rf. .... pm , ...... 
'J 7. hecause it holds that a dominant inferior conceplion of human flourish in III is Siml)I~' 

preventin!! women from developinll their own self-conception. 
IJ~ That there should be a realm of inalienable "political" rilllhts and a realm of alienahlr 

"property" ril1:hts seems fundamental to those who hold a traditional world view that dividrs up 
the social world into politics and markets. In the realm of politics there are familiar inalienahlr 
individual ri!!hts like life. liberty, and the pursuit of happiness; there are also autonomy. liberty, 
and equal respect for persons. In the realm of the market there are alienable property riRhts 
and free trade. Karl Polanyi thouttht this pluralist view to be necessary to the emerlllence of 
the full laissez-faire market society: • A self-rettulating market demands nothinlll less than the 
institutional separation of society into an economic and political sphere. Such a dichotomy is, 
in effect, merely the restatement, from the point of view of society as a whole, of the existence 
of a self-rettulating market." K. POLANVI. THE GREAT TRANSFORMATION 71 (1944). 
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pIes are basic to the free market and its institutions, private property 
and free contract. Negative liberty and the subjectivity of personhood 
underlie convictions that inalienable things are internal to the person, 
and that inalienabilities are paternalistic. Conceptualism finds alien
ability to be inherent in the concept of property. These convictions 
make the case for liberal pluralism uneasy, always threatening to 
assimilate to universal commonification. 

A. Inalienability and the Concept of Property 

The legal infrastructure of capitalism - what is required for a 
functioning laissez-faire market system - includes not merely private 
property, but private property plus free contract. 140 In order for the 
exchange system to ·allocate resources, there must be both private 
entitlement to resources and permission to transfer entitlements at will 
to other private owners. Liberal theorists have expressed or reflected 
this necessity with conceptualist and separatist strategies. In a con
ceptualist strategy, both necessary characteristics can be incorporated 
either into the property theory, by claiming that free alienability is 
inherent in the concept of property, or into the contract theory, by 
claiming that private entitlement is inherent in the concept of freedom 
of contract. In a separatist strategy, property and contract split the 
capitalist indicia between them. 141 

Some writers, such as Hume, Kant, and Hegel, used a separatist 
strategy to justify private property and free contract. 142 In such 
discussions the justifications for entitlement and alienability, although 
separate, are interlocking parts of the same picture. Other writers, 
such as Mill, used a conceptualist strategy to assert that (market) 
alienability is inherent in the concept of private property. 143 This 

'40 Kennedy and Michelman refer to the market regime as the "PPFC" regime. Su Kennedy 
& Michelman, Art Proptrty aNd CONtract EfficitNt?, 8 HOFSTRA L. REV. 711, 750 (1980). 

14' The common law of restraints on alienation seems to reflect both the conceptualist and 
the separatist traditions. To strike down restraining conditions because they are said, without 
more, to be "repugnant to a fee," is merely to say that free alienability is implicit in the concept 
of the fee simple absolute. Su, t.g., Northwest Real Estate Co. v. Serio, 156 Md. 229, 234, 
"4 A. 245, 246 (1929) (holdinlli as rcpullinant to the rre simple title a clause prevrntinlli the 
property from being sold or rented prior to a desillinaterl date without the consent of the grantor). 
When restraining conditions have been weil'(hed to determine their "reasonableness," alienability 
is potentially a social variable separate from private ownership Su, t.g., Wellenkamp v. Bank 
of Am., 2J Cal. 3d 943, 582 P.2d 970, '43 Cal. Rptr .. 179, (1978) (holding that a due-on-sale 
clause in a deed of trust constituted an unreasonable restraint on alienation). 

'01 Set itifra pp. 1891-98. 
'43 Set itifra pp. 1889-91. One mil'(ht think of positivist functionalism as a third stratein.': 

property and contract have whatever characteristics we choose to give them in order to accom
plish our goals. In this stratein.', entitlement and free alienation are justified by more direct 
reference to the requirements of Ihe free market. It stems from the work or Jeremy Bentham, 

Ut j. BENTHAM, THEORY OF LEGISLATION, PRINCIPLES OF THE CIVil. CODE pt. I, chs. 6-12 
(R. Hildreth trans .• 840), and has many intellectual descendants, particularly among economists. 
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argument structure submerges the issue of alienability and makes 
justification of it seem less necessary: once property is justified, the 
task of justifying the market is done. 144 

The conceptualist strate~y faces a problem: it cannot consistently 
admit any inalienabilities without denying that the objects of them 
are property. A conceptualist cannot admit that ownership is some
times justifiecl only when the object owned is beyond the reach of the 
market. John Stuart Mill's property theory illustrates the prohlem. 
Mill declared that "included in the idea of private property" is a right 
of each person "to the exclusive disposal of what he or she have 
produced by their own exertions, or received either by gift or by fair 
agreement without force or fraud, from those who produced it. "145 

The right of property "includes ... the freedom of acquiring by con
tract," because to prevent those who procluce thin~s from ~ivin~ or 
exchanging them as they wish violates the producers' property 
rights. 146 Also "implied in property" is the right to whatever a pro
ducer can get for her products "in a fair market. "147 Taken together, 
these declarations establish that Mill's idea of property inherently 
requires contracts and markets. It would be a logical contradiction 
for him to postulate inalienable property. 

Yet, in other passages, Mill argued for inalienabilities and for 
restraints on alienation. He argued that the laws of property "have 
made property of things which never ought to be property, and ab
solute property where only a qualified property ought to exist. "148 He 

Positivist functionalism need not be thouj!ht of as a third strategy. however, because it. too. is 
either conceptualist or separatist. When it is conceptualist, private entitlement and free alien· 
ation are understood in what property mta"s as well as in what property must be to facilitate 
the maximization of wealth, welfare. or utility through free exchange. Su i"fra note 144. When 
it is separatist, private entitlement and free alienation are separately justified by their desired 
consequences. In this Part, I have not thought it necessary to elaborate how the theory of 
Bentham and his successors tends toward or facilitates universal commodification. 

I" Those who tend toward universal commodification often take this conceptual view. Su, 
t.g .• R. EpSTEIN. supra note 48; Epstein. supra note 53; cf. Radin. Tht CO"stqUf"ctS of 
CortCfplualism. 41 U. MIAMI L. REV. 239 (1987) (arguing that Epstein's conceptualism has 
troublesome consequences for the justification of antidiscrimination riJ(hts). But conceptualism 
is not nece .. arily linked with the views of those who espouse commodification. Marx's "hourJ(r<,i~ 

property" is a similar ronct"J,tual notion meaninll ownership plus free alienability, that i~. 

commodification. Su, f.g., K. MARX. THE COMMUNIST MANIFESTO (P. Sweezey trans. 1964); 
Marx. The Gt ..... a" Ideology. in THE MARX-ENGELS READER. supra note 81. at 186-93. Marl( 
presumably would not ha\'e accepted any view that ownership might be justified if separated 
from market alienability. since he asserted that bourgeois property could not coexist with other 
kinds. Set 3 K. MARX. $Ilpra note 85. at 505-19. To consider nonmarket "property" or 
inalienable "property" seems to be a contradiction both for Mill and for Marx .. 

145 ].S. MILL. PRINCIPLES OF POLITICAL ECONOMY bk. II. ch. ii. at 218, (w. Ashley ed. 
1909)· 

I'. Id. at 220. 

147 Id. at 22 J. 

1481d. bk. III. ch. i. at 108. 
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thought that public offices, monopoly privileges, professional brevets 
- and human beings - should not be considered property.149 In 
refusinl!; to countenance certain thin~s ac; property at all, Mill was 
able to avoid !.-he contradiction that inalit'lIaillc Ilnll)('rty pOSt~S for his 
conceptualism. Saying that some things are not property is one way 
for a liberal to be a pluralist. But Mill also thought that people could 
justifiably hold only "qualified," and not "absolute," property ri~hts in 
land and presumably in other natural resources. ISO Here he could not 
avoid the contradiction. What he said about property in land implies 
some inalienability (and some curtailment of the right to exclude 
others), thus contradicting his general conccptual vision of propcrty.151 

One who thinks that some things can be "property," but not fully 
alienable, is a different kind of pluralist from one who holds that 
some things are not property at all. A conceptualist can be a pluralist 
by holding that some things are not property at all, but she cannot 
consistently be a pluralist by holding that some things that are prop
erty are not fully alienable. The logical contradiction invites a move 
from the latter kind of pluralism toward complete commodification: 
everything that is property must be fully alienable, because property 
is necessarily suitable for trade in a laissez-faire market. Mill's "qual-

14. Political theorists who explain and justify capitalist private property must address the 
issue of human commodification. Their problem is to condemn slavery while justifyinJ! the sale 
of one's labor on the market model; that is, to distinJ!uish worker commodification under slavery 
from the (alleged) worker commodification under (alleJ!ed) wa!!e slavery. The sociolol!:ist Orlando 
Patterson argues that there is no intrinsic difference between "property" in the work of slaves, 
on the one hand, and in the work of employees or of rlivorcerl spouses with lell:ally enforcerl 
support obliJ!ations, nn the other. S" O. I'ATTF:HSON, SI.AVF:RV "Nil SOCIAL IIF:ATII 71-27 
('982). Patterson's main point is that slavery is not tied to the notion of property in human 
beings; it exists under many kinds of social structures that rio not include property. for thnse 
who wished to affirm the liberal market society anrl its pervasive property relations, while 
rejecting slavery, however, distinJ!uishinll: between market property in human beings' labor anrl 
slave property in human beings' labor was crucial. for Hell:el's difficulties with the problem of 
sellinllt oneself into slavery, see p. ,894 below; for Mill's, see pp. '902-03 below. 

'lO 

The essential principle of property bein!! to assure 10 all persons whal Ihey have prnrlurerl 
by their labour and accumulaled by their abstinence, Ihis principle ran not apply In whal 
is not the produce of labour, the raw material of the earlh. . Whenever, in any counlry, 
the proprietor ceases to be Ihe improver, political economy has nothinll: to say in 
defense of landed property, as there established. 

j.S. MILL, SUPTII note '45, at 229-30, 2]1. 

III for example, from Ihe passall:e quoterl in note '50 ahove, we mill:hl infer Ihat land shnuld 
not be owned by nonimprovers. The tension ht-twten the pmpert~' rill:hts Mill arlllall\' Iholl!!ht 
rnlliel he jll~lIfirel n,ul wlmt h,' sniel was n·'1l1in·.1 fnr "1Il"'lhi,,~ "",'n In IH' IlfoIH'rl~' i, "I", 
evident in Mill's views on bcQuc~l. He ({)n~irlcred bequest "one uf the attrihutt·~ nf propt'rly." 
ur j.S. MJI.L, wpm note '45, at 226-29, hut was opposcd 10 unlimilcd hequesl. This ,c,'nlS 
to contradict both the unlimited rill:ht to dispose (fnr the lestator) and the unlimiled ri!!hl to 
receive (for the dcvisce or IrRatce) that Mill asserletl are inherent in the ronrrpt of property. 
Srr D. Thompson, Inheritancc and I'roperty RiJl:hts (unpuhli,hr.1 manuscript on f,le at !Iarva .. 1 
Law School Library). 
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ified" property rights would be qualified only if necessary to avoid 
externalities that would otherwise create market failure. 152 This po
sition learls to the traditional liberal pluralist picture of a laissez-faire 
markl'l dor:nain walll'd off from a few (~xr('(llillns Ihat an' nllnph'lc'ly 
removed from the markcl.l~.1 It approximates universal commodifi
cation if the list of things that cannot be property at all is short. 

B. The Subject/Object Dichotomy: The Kantian Person 
Versus the Thing-In-Itself 

Theorists who do not adopt the conceptual strate~y avoid Iht' 
problem of havin~ to view all restraints on the laissez-faire market as 
incompatible with property. The separatist strategy practiced by Kant 
and Hegel justifies property and alienability (free contract) based on 
their connection with freedom and actualization of the person. t54 It 
asserts that only objects separate from the self are suitable for alien-

1<1 Mill thnu~ht that land owne"hip yielded only "qualified" property becau,e its importance 
and scarcity resulted in a duty of stewardship owed to society by its owners. Sf( J .5. MILL. 
mpra note 145. at 229-]5. He also thou!(ht that landed property was less justifiable than 
property in thin!(s created by one's own faculties. ue supra note ISO, and hence !(ave rise to 
weaker or fewer ri!!:hts. He mil(ht well have rejected the idea that the bad consequences of 
allowin!!: land to be exclusively controlled by its owners should be characlerized a, external 
costs; he mil(ht well have rejected the idea that his qualifications were only exceptions in aid of 
market results. 

Iq In the traditional liberal pluralist picture, the market domain is dominant. larl(e, and is 
the rule; the nonmarket domain is subordinate. small. and is the exception. Inalienabilities are 
anomalies in social life. requirin!!: special explanation and justification. This picture concedes 
much to the market and to commodification. In my view. a more satisfactory pluralism will 
relinquish conceptualism about property, and then it need not concede that there is any prima 
facie laissez-faire market realm on one ,ide of a metaphorical wall. Su Radin. ",pra note 4' 

'" A different kind of separatist strateltY. which did not equate transfer of property with 
contract, was practicerl by Hume in the first half of the ei!(hteenth century. Hume's separate 
chapters on transfer of property anrl on the obligation of promises reflect his view that the 
exchan~es of services and actions that are the subject of contract are part of the commerce of 
mankind althoul(h not commodities. Sf( D. HUME. A TREATISE OF' HUMAN NATURE bk. III. 
pt. II. § ii. at 484 (Of th, Origin of JlIStia and Proptrty) , § iii, at 501 (0/ the Rules, whi(h 
Drtrrminf Proprrty). § iv. at 514 (0/ the Trans/rrtnc( of Proptrty by Conunt), § v. at 516 (Of 
IIrr Obligation of Promises) (L. Selby-Bi~!!:e ,d ed. 1978) (1740). 

For Hume. private property is a convention for the stability of poss.ssions. Sa id. § ii. at 
484. But this convention - to respect others' possessions if they will resprct your uwn - still 
lea\'~s the ·~ranrl incon\'enience" that possessions helrl by the recolI:nized rules of aC'luisition are 
nnt likely to he in the hand, of the most fitting person. Srt id. § iv. at 5'4. B~caust' tn "allnw 
e\'ery man to seile hy violence what he jud!!:es to be fit for him, wou'd Isic I destroy .societ\'." 
jobti ... , rt'qllirr< ",urn,' nll'dillm Iwtwixt a rigill stahility, and this fhang~ahl~ and IIn ..... taill 
adjustment." Id. This "medium" is the "translati,," of property lJy lonsent," and its 1"'!C"it~· 

i, "<i~trrminerl by a plain utility and interest." Id. at 514-15. Hume dirl nut hrin~ up an\ 
examples of circulnstances in which "plain utility and interest" require that somethin!( h~ 

nontransferahle. thou!!:h reliance on utility anrl interest does leave this mO\'e open. Mo<iern 
eronnmil analysts arc his SlIfccssors: transaction costs explain or jUstify some inalienahiliti~s in 
the world of presumptively alienable property. Su lupra pp. 1863-70. 
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ation. The problem confronting this separatist strategy is to distin
guish things internal from things external to the person - the subjecU 
object problem. 

The subjecUobject dichotomy metaphysically divides the universe 
into opposed subjective and objective realms. Kantian personhood is 
the subject side of the dichotomy. Kantian persons are essentially 
abstract, fungible units with identical capacity for moral reason and 
no concrete individuating characteristics. ISS They are units of pure 
subjectivity acting in and upon the world of objects. Pluralism based 
on this conception of the person founders in trying to draw the dis
tinction between persons and objects; once it does, it gravitates toward 
universal commodification. The Kantian conception of personhood 
makes us all interchan~eable and thus facilitates liberal political equal
ity. But by postulating such a world of funl/:ihlc, suhjcctivc, aulon
omous units, it also facilitates conceiving of concrete personal attri
butes as commodified objects. 

The difficulties caused by Kantian personhood can be seen by 
examining the German theory of property and contract, in which 
entitlement and alienability are separately justified, relying on the 
subjecUobject dichotomy. For Kant and Hegel, private property is 
necessary to realize or actualize the will of a person in order to achieve 
freedom.IS6 The German theory posited that, in order to be free and 
well-developed selves, we must be able to alienate external things and 
we must not be able to alienate internal things.1 s7 For Hegel, alien
ability of property (both transfer and relinquishment) was not inherent 
in the concept of property, but rather followed from the premise that 
the presence of a person's will makes something property: 

The reason I can alienate my property is that it is mine only in so 
far as I put my will into it. Hence I may abandon ... anything that 
I have or yield it to the will of another ... provided always that the 
thing in question is a thing external by nature. IS8 

It followed that whatever is mine but is not "a thing external by 
nature" will be inalienable (nonrelinquishable and nontransferable). 

ISS Set I. KANT. Genera/Introduction to th, M,/aphYJ;( of MoraiJ, in THE PHILOSOPHY OF 
LAW 9,31-32 (W. Hastie trans 1887) (1797) ("A PERSON is a Subject who is capable of havinll 
actions imputed to him. Moral Personality is, therefore, nothinll but the Freedom of a rational 
Being under Moral Laws"); G. HEGEL, PHILOSOPHY OF RIGHT § 41 (T. Knox trans. '9S2) 
("Personality is the first, still wholly abstract, delineation of the absolute and infinite will. "); id. 
§ .IS ("The universality of [thel consciously free will is ahstract universality. the self-conscious 
but otherwise con tentless and ~imple relation of itself to itself in its individuality, and from this 
point of view the subject is a person."). 

156 Set I. KANT, The Sci. net of Right, in THE PHILOSOPHY OF LAW, lupra note. 55. at 6 •. 
61-67; G. HEGEL, lU/J1'a note 'ss. §§ 4'-7'· 

I5l See infra p .• 893. 
IS8 G. HEGEL, lupra note ISS, § 65. 
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Substantive characteristics of personality are not things external by 
nature and are hence inalienable. 159 

In order to apply this Hegelian argument to delineate inalienabil
ities, then, we need to draw clearly the distinction between things 
external by nature and substantive constitutive elements of personal
ity. If something is external by nature, it must be propertizable and 
alienable so that persons can achieve freedom and proper self-devel
opment. 160 If something is a substantive characteristic of personality, 
it must be inalienable for the same reasons. 161 Thus, inalienability is 
either required or proscribed, and the decision turns on the distinction 
between external things and substantive characteristics. 

By "things external by nature," Hegel meant objects in the envi
ronment that have (or can be thought to have) an existence indepen
dent of our will. '''1 The init ial ~lIlf hctwecn the ahstract will (If the 
person and the world uf unowned objects expresses the dichutomy 
between subject and object. 163 The gulf between subject and object 

II. What He!!:el had in mind here are "personality as such," "universal freedom of will," 
"ethical life" (community morality), and "religion." Id. at § 66. (The term "ethical life" is a 
translation of Hegel's Sittlichkeil. the meaning of which might be better conveyed by "com
munity morality.") These "goods. or rather substantive characteristics," constituting personality 
itself and the essence of self-consciousness are inalienable. Id. Under alienation of the person
ality itself, Heftel included slavery, serfdom, disqualification from holding property, encum
brances on property, "and so forth." Id. § 66R. Superstition, and ceding to someone dse full 
power to direct one's actions or to prescribe duties of conscience or religious truth, "etc .. " 
counted as forbidden alienation of intelligence and rationality, of morality and religion. Su id 

160 Kant and Heftel had similar views on propertization. Su I. KANT, Jl.lpa note 156. at 
02 ("It is possible to have any external object of my Will as Mine. In other words, a Maxim 
to Ihis effect - were il 10 hecome law - that any object on which Ihe Will can be exerled 
musl remain objectively in ilself u';lh",,, a" ow".r . is contrary 10 Ihe Principle of Ril(hl." 
(emphasis in oril(inal)); G. HEGEL, ",pra note ISS, § 44. 

Ibl Kant's position was similar to Hegel's. Kant had put the same subjecVobject problem in 
starker form: 

Man (annul (Ii~pf)s(' UVl'r him~('lr brcau~(' he is not a thinR~ he i", not his own ,nopcrty. 
to say that he is would he self-contradictory; for in so far as he is a person he is a 
Subject in whom the ownership of things can be vested, and if he were his own property. 
he would be a thing over which he could have ownership. But a person cannot be a 
property and so cannot be a thing which can be owned, for it is impossible to be a 
person and a thing, the proprietor and the property. 

I. KANT, LECTURES ON ETHICS 1C,5 (L. Infield trans., ]. Macmurray rev. ed. 1930). Kant's 
argument here was in the form of a contradiction, a form of argument that Hegel also used. 
Sa infra p. 1896. From this contradiction, which seems to rule out voluntary enslavement 
althou!!:h Kant did not mention it here, Kant purported to deduce not only that sexual services 
cannot be marketed, but also that a person is not entitled to sell one of her teeth. Su I. KANT, 

Jupra. If nothin..: else, this deduction can serve as a warning that the internal/external or 
subjecVobject distinction does not generate noncontroversial particular consequences. 

Ibl Sa G. HEGEL, ",pra note ISS, § 42 ("What is immediately different from free mind is 
that which. both Cor mind and in itself, is the external pure and simple, a thing, something not 
Cree. not personal, without rights.") 

IbJ For Hegel, it is only an "initial" gulC because as Geist (mind or spirit) becomes actualized. 
the wills oC persons will become actualized in objects, and objects will be enlivened by the wills 
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creates practical problems in deciding which items belong on which 
side of the divide; there are cases in which it does not seem intuitively 
obvious even to one who thinks the subject/object dichotomy itself is 
intuitively obvious. 

Hegel's argument justifying wage labor (property in onc's own 
capabilities for services) exhibiLc; the difficulty. Faced with explaining 
why wage labor is justified while slavery is not, Hegel mercly stated 
his desired conclusion that wage labor is "external" to personality: 

Single products of my particular physical and mental skiIl and of 
my power to act I can alienate to someone else and I can give him 
the use of my abilities for a restricted period, because, on the strength 
of this restriction, my abilities acquire an external relation to the 
totality and universality of my being. By alienating the whole of my 
time, as crystallized in my work, and everything I produced, I would 
be making into another's property the substance of my being, my 
universal activity and actuality, my personality. 164 

The argument that wage labor can become external because it is only 
part of one's creative capabilities and not the whole of them seems to 
be a non sequitur. Hegel did not claim that for something to be an 
internal, substantive characteristic of personality it had to be the 
whole of one's personal capacities. But even assuming the validity of 
the argument, it does not show that these capabilities are external by 
nature. Rather they seem to have gone from internal to external. 
Thus, Hegel's argument seems to contradict his own premise for 
alienability.165 It is hard to see our work as belonging intrinsically to 
the object realm. 

Hegel's flawed argument perhaps reflects an agenda: justifying the 
market. The market agenda, however, is not apparcnt on the face of 
his property theory. In fact, his theory might seem to be compatible 

of persons. Su G. HEGEL, supra note '55, § 44. For Kant, it is a permanent !tuIr; althou!th 
persons (subjects) must control all things (objects) as property in order to be free, their character 
as subjects and objects is not thereby metamorphosed. Su I. KANT, SIlfJra note '56, at 61 
(quoted in note 160 ahovel. 

1M G. HEGEl., SIlfJrtf note 'H, § 67 (emphasis ad, .. "). 
1M HeRel's argument for intellectual property exhibits a similar difficulty. HCl(cl th"ul(ht lhat 

the method or medium of expression could externalize mental products and hence render them 
propertizable. Su id. § 69. But this is not the same as saying they are a thinl( external by 
nature. In general, the concept of intellectual property is difficult to assimilate to the German 
model of justification of property. In fact, there had seemed to be no place at all for intan!(ible 
property in Kant's theory of /Josstjs;o ItOUllltIIOlt. For Kant, there were only three propertizable 
external objects of the will: external corporeal thin!ts, another's free will in performance of a 
particular act, and certain status relationships. Su I. KANT, ."'fJrtf note '56, al 64. Hell,1 
followed Kant in relying on the externaVinternal (or subjecVobjecll distinction, althoullh he 
disavowed Kant's propertization of the status of wives and children. Su G. HEGEL, sUfJra note 
ISS, §§ 7SR, 161A, 17S· 
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with a noncommodilicd view of society, because it is based upon 
embodiment of the will in objects and not upon trade, and because it 
blurs the line between subject and object. 166 For Hegel, objeclc; may 
start out external, but they do not remain so: they become constitutive 
of personality. Indeed, the right to hold property is an inalienable 
attribute of personality. 1/./ Here the market agenda surfaces. Because 
personality is inalienable, one could argue that property might also 
be inalienable once personality is invested in it and constituted through 
it; but Hegel's argument is rather that any inalienability of property 
is itself a violation of inalienable personality rights. 168 

The underlying market agenda appears more clearly in Hegel's 
contract theory. Hegel said that "the concept" compels alienation of 
external objects qua property "in order that thereby my will may 
become objective to me as determinately existent. "169 The situation 
- contract - in which this compulsion of the concept is realized is 
the unity of different wills, and hence "the means whereby one iden
tical will can persist within the absolute difference between indepen
dent property owners. "170 Other than the need to justify market 
relations, it is unclear why "reason" or "the concept" compel "gift, 
exchange, trade, etc.,"I7I just as it was unclear why wage labor is 
external to the person and why any inalienability of property rights 
would violate personality. liZ 

166 Sft SIIpra nrte 16.\. For He!(el. the essence of property is just that it is necessary to 
emborly the will and actualize personality: 

A~ immrdia/r inrlividuality. a prr~on in makin!!: rleci~ion~ is rdattrl to a world of nature 
.lircctly confrontin!!: him. anrl thu~ the per~onality of the will stands over alliain~t thi~ 

world as something subjective. For personality, however, as inherently infinite and 
universal. the restriction of beinJli only subjective is a contradiction and a nullity. Per
s"nality i~ that whirh strtll'!lI:l.s tn lift itself ahove this r.striction anrl to !!:ive itself reality, 
Itr in nlh('r \Ynrd~ tu daim that external world a'O its •• wn 

G. HEGEL, supra note ISS, § 39 (emphasis in original). For a construal of Hegel's theory of 
property, see Radin, citerl in note I IS above, at 971-78. 

167 Su G. HEGEL, supra note ISS, § 66R. 
168 He!(el arlliued that encumbrances on property (probably meaning what we would call 

restraints upon alienation, like conditions or entails) are themselves a disallowed alienation of 
suhstantive personality ril'!hts. S" supra note I SQ. But note that Helliel thou!!:ht that a landerl 
ari .... loc·rat y with t'nlailt'd •· ... tah· .. wa .. O1oc""1 'Iualirl('ri tu Kovrrn ,hi' pruprrly .trvI·lol)f'(1 slatr S,r 
(;. IIE(:':I., H//>Yf' flOtt: f.-;S. §§ .40.c;-J07. If itl. § tMoW. ,lOin Ih(' h,,,du'r ~ph('re n( tht" ~tale. a 

ri~ht of primo~eniture arises to!(ether with estates rigidly entailed; it arise~, however, not 
arbitrarily but as the inevitable outcome of the Idea of the state. "). In reconceiving pluralism 
I take the approach not taken by Hegel and argue that close connection to personhood can 
sometimes justify market-inalienability. Su infra Part v. 

169 G. HEGEL, supra note ISS, § 73. Something exists according to its concept (BtgriJ!) 
when it is fully actualized in accord with mind or spirit (Grisl). 

17" Id. § 74. 

III Id. § ilR. 

III If He!!e!'s property theory is a picture of the person's relationship with external objects, 
his contract theory is a picture of the person's relationship with other persons. Since it is a 
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Hegel also cast the argument against alienation of personhood as 
a "contradiction. "173 To alienate personhood is itself contrary to per
sonhood, in that if I can relinquish my personhood, then no "I" 
remains to have done the relinquishing. If I treat "the infinite em
bodiment of self-consciousness" as something external and try to alien
ate it, Hegel argued, one of two things results: if I really possess these 
substantive attributes, they are not external and hence not alienated; 
if they are alienated, I did not possess them in the first place. 174 

Hegel might have been trying to say that substantive personhood is 
simply not capable of objectification. The "contradiction" consists in 
supposing that one could give up that which, "so soon as I possess it, 
exists in essence as mine alone and not as something external. "175 If 
this interpretation is correct, then the contradiction poses the same 
subjecUobject problems as Hegel's general view of property and alien
ation: Why is it that personhood cannot be objectified while at the 
same time personhood requires objectification (in things)? Exactly 
what items are permanently "inside" the subject and incapable of 
objectification? 

If the person/thing distinction is to be treated as a bright line that 
divides the com modifiable from the inalienable, we must know exactly 
which items are part of the person and which not. The person/thing 
distinction and its consequences seemed obvious to Kant and Hegel, 
but such is not the case for many modern philosophers. t76 One who 

picture of two wills relating to each other in will-containing objects. no wonder Marx saw this 
kind of contract theory a., fetishism. Su I K. MARX, HII'm note 85, at 84-85. 

Although He~el argued that market exchange of property is required for proper self-devel
opment, he did not advocate univenal commodification. Not only di,t he argue that certain 
things (namely, those belonging to substantive pe"onality) Were in principle not conceivable as 
property, but he also argued that family relationships and political relationships (the state) were 
not in principle conceivable as contract. Su G. HEGEL, sUfrTa note 155, § 7SR. In the progress 
of the ethical Idea from abstract to actual, the family and tile state are higher spheres than the 
sphere of abstract ri~ht in which private property and free contract belong. Set id. §§ 7SR, 
158-169, ,61. The sphere of private right is the sphere of civil society (that is, the free market); 
the fully developed state is not merely an association of individual traders, but also (or rather) 
an or~anic entity, the embodiment of community morality, "the actuality of the ethical Idea" 
and "the actuality of concrete freedom." Set id. §§ 18.lR, '57, ,60. In these higher spheres. 
alienability and contract would be transcended by the advancing actualization of G.ist. But it 
is open to dispute whether transcendence would mean that property and contract disappear, or 
that they continue to exist but with new significance. The latter is more likely the correct 
dialectical interpretation. 

J7J G. HEGEL, supra note ISS, § 66R. 
17< Su id. 
1751d. 

176 Nevertheless. the distinction and its consequences still seem obvious to some For a 
recent discussion of inalienability that relies on an intuitive subjecVobject distinction, see Bar
nett, cited in note 4 above, at 195, in which the author states that "rights to possess, use, and 
control resources external to one's person are (~enerally) alienable, and. . the right to possess, 
use, and control one's person is inalienable." 
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accepts the arguments of modern writers like Kuhn and Rorty l77 -

and of Lukacs l78 before them - rejects the metaphysical bright line 
between what is inside us, in our minds, and some realm of things
in-themselves, a mind-independent reality outside of us. Without the 
bright line, arguml'nts delineating the market realm on the basis of 
the suhjectJohjert distinction disinte~rate. If the person/thing distinc
tion is not a sharp divide, neither is inalienability/alienability. There 
will be a gray area between the two, and hence the outer contours of 
both personhood and inalienabilities based on personhood will remain 
contested. 179 

Pluralism's problematic reliance on the subjecUobject distinction 
can be submerged under universal commodification. Kantian notions 
of abstract personhoorl, particularly the conceptions of personhood as 
autonomous moral a~('nl'y and persons as completely inten-hangl'ahle 
units of sUbjective will, undergird liberal political ideals: equal treat
ment of persons as ends, not means; equality before the law; one 
person, one vote; and the rule of law. IIIO These principles were the 
Enlightenment's great achievements, but a pull toward universal com
modification seems to be the dark side of Kantian personhood. If the 
person is simply pure subjectivity empty of individuating character
istics and personal attributes, then these characteristics and attributes 
are readily conceived of as separate from the person and possessed by 
the person. From the view that attributes and characteristics are 
separate posessions, it is an easy step to conceptualize them as lying 
on the object side of the subjecUobject divide. This eliminates ina
lienabilities based on things internal to the person, because nothing is 
internal to the person considered as an abstract, subjective unit. Once 
individuating characteristics and personal attributes are conceptual
ized as possessions situated in the object realm,11I1 it is another easy 
step to conceive of them as separable from the person through alien
ation. 182 Finally, once characteristics and attributes are seen as alien
able objects, it is not difficult to see them as fungible and bearing 
implicit money value. 183 Kant no doubt would have abhorred this 
result; 184 nevertheless, universal commodification seems to be faci\i-

177 Sr, T. KUHN, ",pm note 120. at " larJl:uinJl: that the actoption of scientific theories h ..... 
both reflected and transformed "the world within which scientific work was done"); R. RORTV. 

supra note 120. 

118 Stt G. LUKACS. ",pra note 88. 
IlQ Traditional pluralism posits a bright line or wall between the market and non market 

realms that is like the bright line dividing persons and things. Su supra note 153. 
ISO Su, t.Il., Kuflik, Tht Inalitnability of Autonomy, 1)0 PHIL. & PuB. AF"F. 271, 296-<18 

(198 4). 

'" Sr, supra p. 11!8S. 
lSI In a separatist strateJl:)' based upon the internal/external distinction, alienability is con

nected to situation in· the external object realm. Su supra pp. 1892-93. 

IS3 S u supra pp. 1880-81. 
IS' SU supra note 161. 
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laled - lhouJ!:h not entailed - by his definition of lhe person. The 
subjecUobject problem pulIs pluralism toward universal commodifi
cation because there is no obvious stopping place short of that. 185 

C. Negative Liberty 

Two theories about freedom are central to the ideological frame
work in which we view inalienability: the notion that freedom means 
negative liberty,186 and the notion that (negative) liberty is identical 
with, or necessarily connected to, free alienability of everything in 
markets. The conception of freedom as negative liberty gives rise to 
the view that all inalienabilities are paternalistic limitations on free
dom. The idea that liberty consists in alienability of everythin~ in 
markl'ts c1aslH's with suhstantive requirements of personhood, making 
it difficult, for example, to argue against human commodification. In 
general, the commitment to negative liberty, like the commitment to 
the Kantian structure of persons versus objects, has caused confusion 
in liberal pluralism and has exerted a pull toward universal commo
dification. 

'nalienabilities are often said to be paternalistic. 187 Paternalism 
IIsllally means to sllhstitute til(' jlJll/otmt'nt of a third party or tlw 
government for that of a person on the ground that to do so is in that 

IA~ or course, the subjecVohject problem coukl pull in the opposile tlirerlion a.~ well. If the 
bri~hl line cea..e, to be intuitively obvious, yet one is not yet ready to give up the subjecUobject 
dichotomy entirely, one could retreat to a position placinl( (almost) everything in the subject 
rralm ~. well ~. tn a position plarinl( (~Imo.t) everythinl( in the ohject realm. Surrounrlinl( 
cir(lIm~tanfe~ h:w(" sn far re"flered univcr~al commodifiration the more J)()pular Jlhil(}~oJlhit-al 

rerUl!e rrom the incomplete breakdown or the suhjecVohject rlichotnmy. 
'A~ "Nel!ative liberty· means roughly the rreedom or the individual to be let alone to do 

whatever she chooses as long as others are not harmed. Set I. BERLIN, Two C01lUPIJ of Libtrty 
in FOUR ESSAYS ON LIBERTY 122 (1969) ("Political liberty in this sense is simply the area within 
which a man can act unobstructed by others. "); Stt also Skinner, The Idea of Negative Liberty: 
Philosophical and Historical Ptrsptctives, in PHILOSOPHV IN HISTORY 193, 197 (R. Rorty. ]. 
Schneewind & Q. Skinner eds. 1984) (defining negative liberty as "the mere nonobstruction of 
individual al(ents in the pursuit or their chosen ends"). The positive/nel!ative distinction, which 
Isaiah Berlin says is traditional, was used by Kant, who referred to the kind or arbitrary 
rreerlom or the will that we perceive in the phenomenal realm as negative. Positive rreerlom, 
in the noumenal realm, was ror Kant identical to action necessitated by universal reason in 
conformity with moral law. Su I. KANT, supra note ISS, at 36. For a criticism or the concept 
or nel(ative liberty, see Taylor, What's Wrong with Ntgativt Libtrty, in THE IDEA OF FREEDOM 
17S (A. Ryan eel. IQ7Q). For a userultaxonomy of various positive anti negative conceptions or 
freeflom, as well as a sophisticated defense of a modifIed nel(ative view, see R. FLATH MAN, 
THE PHILOSOPHY AND POLITICS OF FREEDOM (1987) . 

• AI Calabresi anel Melamed:s discussion or inalienability rules illustrates a typical use or the 
notion or paternalism. Set supra note 59. Another illustration is Anthony Kronman's treatment 
or restrictions on alienation as a form or paternalism. Set Kronman, Paternalism and the Law 
of Contracts, 92 YALE L.J. 763 (1983). 
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person's best interests. IKK For advocates of negative liberty, to suh
stitute someone else's choice for my own is a naked infringement of 
my liberty.11\9 Freedom means doing (or not doing) whatever I as an 
individual prefer' at the moment, as long as I am not harming other 
people. 19() To think of inalienability as paternalism assumes that free
dom is negative liberty - that people would choose to alienate certain 
things if they could, but are restrained from doing so by moral or 
legal rules saying, in effect, that they are mistaken about what is good 
for them. 

To say that inalienabilities involve a loss of freedom also assumes 
that alienation itself is an act of freedom, or is freedom-enhancing. 191 
Someone who holds this view and conceives of alienation as sale 
through free contract is deeply committed to commodification as ex
prl'ssive of - pl~rhaps Iwn'ssary for - human freedom. Insofar as 
IllI'ori('s of ne~al iv(' f n'l'dolll an' allied 10 universal rommodiliral ion. 
so are traditional discussions of inalienability in terms of paternalism. 
If we reject the notion that freedom means negative liberty. and the 
notion that liberty and alienation in markets are identical or neces
sarily connected. then inalienability will cease to seem inherently pa
ternalistic. If we adopt a positive view of liberty that includes proper 
self-development as neressary for freedom. then inalienabilities needed 
10 rosIn I hal ,it-vt'iopnlt'nl will lit' s('('n as f n'('dolll-I'n hanrin~ ral h('r 
than as impositions of unwanted restraints on our desires to transact 
in markets . 

.. " A, Duncan KCOl\('(I~' points out, palrrnalism involvcs false romdousncs.. S" Kennerly, 
Dis'rihtl'iv~ and l'alrrnali.11 Malit'rs in Conlract and Tori Law, with Sp,cial R,ftr,nft to 
lamptll.lOry T,rm.l and Unrqllal Bargaining Paw,r, 41 MD. L. REV. 563.626-29,631-49 (1982). 
Th,' p"It'rnalist a .. rrts that the artor has marle a mistake ahout what is best for her anrl that 
a third party ur the' J.!o\'('rnml'nl is in a !'tal{' nf true ron"riou~ness and can th{'rrforc overrillr 
her (tUJi. l". "lthntl~h Kt'nnl'dy s('('ks tn rCSt"u(' it for hi~ own l)\Irpus .. ·~. the h"rm "paternalism" 
has larlZely becn uscrl as a pejorativc by advocates of nelZative liher(y. 

189 Paternalism is particularly anathema to libertarians who are also moral SUbjectivists. 
They hold that a person's subjective preferences define her interests and, therefore, that it is 
nonsensical to claim that anyone else knows better than she does what is good for her. For 
these libertarians. amonlZ whose numher are many practitioners of law and economics. the 
notion of false consciousness is simply incoherent. 

IInnald RrlZan arJZlIes that paternalism miJZht he justificrl in s"me fases hy ronvertinR the 
notion of frccr'nOl into a Ich.·olo~il'al prin~:iJllc (maximizinf( frccclnm). and that thi~ i .. ~till :\ 

notion "f nelZativc freedom. Sf( Rellan. Pal"nalism, Frt,dom. Iden,ily. and Commilm,n'. in 
PATERNALISM ".1-17 tR. Sartorius ed. '983). Regan also proposes a form of justification ba.<ed 
upon avoirlinf[ harm to someone's later self. This form of justification implicitly relies upon a 
notion of fosterinlZ personhoorl or self-development that may be inconsislent with nelZative liberty. 
An "ArJ(umrnl from I','r,nnal IntcJ(rilv" rlose 10 RCJ/:nn', is cmhra..rll in 1. KU:INU;, PATF:R
NALISM 67-7.l ('984), anti a similar arllument is made by Kronman. citerl in note 187 ahove, 
at iR6-9i. 

IQt. This is a roulZh restatement of the rharac(eristic idea of nella(ive liberty. Su supra note 
.86. 

191 Both Mill and Hellel. at least in certain contexts. thoulZh( that alienation of objects is an 
act partly constitutive of indh'idual freedom. Su supra p .• 889. 1892. 8uI cf. infra note 204. 
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Joel Feinberg's discussion of the inalienable right to life l92 illus
trates the traditional link between inalienability and paternalism, ao; 
well as the tension caused by the clash between negative liberty and 
substantive requirements of personhood. Feinberg distinguishes three 
conceptions of the inalienable right to life, which he calls "the pater
nalist," "the founning fathers," anel "the extreme anti paternalist. "1'1.1 

In the view he calls paternalist, to say that the right to life is inalien
able means that it is a nonrelinquishable mandatory right, one that 
oUJ(ht to be exerriscd, like the riJ(ht to ('(hu'ation. lrl4 In rontra!jt, the 
view that F('inht~rJ( attrihuks to till' fOlindinJ( fatht'rs holds that till' 
inalienalJle ri"dlt to life is a nonrclinquishahle discretionary right. PH 

It is discretionary because the individual may choose whether to ex
ercise it. 196 For example, the right to own property is a discretionary 
right because I may choose to own nothing; it is a nonrclinquishable 
discretionary right because I cannot morally or legally renounce the 
right to own property even if I choose not to own any.197 Feinberg 
concludes that the nonrelinquishable right to life is discretionary, not 
mandatory: 

[W)e have a right, within the boundaries of our own autonomy, to 
live or die, as we choose . . .. [Tlhe basic right underlying each is 
the right to be one's own master, to dispose of one's own lot as one 
chooses, subject of course to the limits imposed by the like rights of 
others. . .. In exercisinll: my own choice in these matters, I am not 
rcnouncinl/:, ahjurinl(, forswcarilll/:, rcsil/:llinl(, or relinquishing my ril(hl 
to life; quite the contrary, I am acting on thaI right by exercisinll: it 
one way or the other. 198 

This passage suggests that the right to life is discretionary because it 
is parasitic on ne!/:ative liberty. But Feinberg does not say whether 
the underlying right to be one's own master is mandatory or discre
tionary. The omission points to an apparent contradiction in the 
argument, a contradiction that stems from a commitment to negative 
Iiberty.199 If the discretionary right to life is nonrelinquishable, as 

"/ Su Feinberg, Voluntary Euthanasia and Iht I"alitnablt RighI 10 Lift, 7 PHIL. & PuB. 
An'. Q,l (19711). 

".1 S" id. al \l0-2.1. 

". Su id, at 120-21. 

I.S Feinberg understands "inalienable" to mean prohibition of voluntary relinquishment. Su 
id. at 112 ("An inalienable right is one that a person cannot give away or dispense with through 
his own deliberate choice." (emphasis in original)), In order to avoid unnecessary confusion, 
the discussion in the text substitutes "nonrelinquishable" for Feinberg'S use of "inalienable." 

196 Su id. at 12 I. 

197 See id, at 115-16. 
198 Id. at 121. 

199 Whether Feinberg is committed to nel{ative liberty is unstated in the article under con
sideration, although that seems fairly inferable from his declaration of "doubts about the theory 
of inalienable rights in any case,· id, at 94, and his characterization of mandatory rights as 
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Feinber~ claims is the founding fathers' view, then we can infer that 
the "basic ri(1;ht" to have discretion - liberty - must be mandatory: 
one cannot choose not to be one's own master, not to dispose of one's 
lot as one chooses. But to attribute this mandatory conception of 
liberty to the founding fathers would apparently be to attribute to 
them a form of positive liherty, a view that people can he required 
to be free. 2IX) Hence, Feinberg attributes to the founding fathers a 
discretionary, not mandatory, view of the right to liberty. But if the 
ril/:ht to liherty is indeed discretionary, then it sccms I rOllld rhoosc 
,/(/1 10 h(~ my own mash'r, "0/ 10 dispos(' of my 101 as I ('hoos(', jllsl 
as I could choose not 10 own prop(:rty. And if I nlllll! choose I hat, I 
could choose not to have any of the other parasitic nonrelinquishable 
rights, like the ril/:ht to life. The ril/:ht to life would then be relin
quishable. 

This contradiction shows why a commitment to nel/:ative liberty 
pulls liberal pluralists toward universal commodification. The com
mitment to negative liberty usually attributed to the founding fathers 
forces those who hold it to choose between submerjl;inl/: a contradiction 
and moving toward conceiving of everything as relinquishable. If the 
intellectual descendants of the founding fathers want to maintain a 
nonrelinquishable discretionary right to life, they must adopt a man
datory right to liberty: we are not free not to be free. But adopting 
a mandatory right moves toward positive liberty, undermining the 
nc~ativc vil'W that genl'rates the nonrclinqllishahlc, hut discrctionary, 
right to life. Holding firm to thc vicw that Iiherty mt'ans m:gativl' 
liberty leads to a view that everything, including one's life, is relin
quishable. 

In this latter view, that of Feinberg's "extreme antipaternalist," the 
fully informed autonomous individual could sell herself into slavery 
or scll her ril/:ht to life. Thus, the antipaternalist is a universal rom
modifier. This appears to be a more cogent view, once wc grant that 
rights to life and property are parasitic upon an inalienable, but 
non mandatory, right to negative liberty. 

Might one hold fast to negative liberty and - contrary to the 
argument I have just given - still claim we are not free not to be 
free? This difficulty is the root of the tension between pluralism and 
negative liberty, and of the consequent pressure to give up pluralism. 

"smult paternalism," id. at 122, and "offensively demeaninlt," id. at 106. A commitment to 
negative liberty is clear in J. FEINBERG, HARM TO SELF 62-66 (IQ!!6), in which FeinlJCrR 
distinguishes among autonomy, liberty, and freedom, and defines both liberty and freedom in 
terms of absence of constraint. 

100 Contrary to the adherents of neRative liberty, perhaps it is indeed plausible to attribute 
some form of positive liberty to the founding fathers. Su Michelman, Th~ Suprrm, Court. 
,p85 Term - Foreword: Traas of Self-Government, 100 HARV. L. REV. 4, 25-31, 47-55, 74 
(IQ86). 
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Mill's well-known attempt to argue against freedom to sell oneself into 
slavery directly poses this difficulty: 

IDJy lIellin/t himllelf for a lIlave. la perllnnl ahcJiratcs his IiIl1'rly; Iw 
("re/toell UIlY fulure lise of it he YUIll I Ihal silll(lt' Uft. I h' Illl'rl'fCln' 
defeats. in his own case, the very purpose which is the justilit:ation 
of allowing him to dispose of himself. . .. The principle of freedom 
cannot require that he should be free not to be free. It is not freedom, 
to be allowed to alienate his freedom. 201 

The argument is obscure. It is hard to see why Mill thought it obvious 
that the principle of negative freeclom rnuld not require th(~ "freedom 
not to be free;" only positive freedom dearly holcls that a person "uut 
be free. 202 In general, what in Mill's view is the connection bet ween 
free alienation and freedom? (Why is alienation of freedom "not free
dom"?) Most commentators have viewed Mill's argument against sell
inR off one's freedom as a lapse into paternalism. zn.1 

Neither in his conception of freedom nor in his conception of 
alienability does Mill appear to explain why human beings are non
commodifiable. One could understand him tn imply t.hal Ih(~r(' is an 
unlltated divide hetween th(! realm of Ihl' markl't (ff(~(~ tmdt,) and till' 
realm of politics (liberty).Z04 People must be free in order for a free 
political order to exist; they cannot be free without such a politiral 
order; hence, in the nonmnrkcl r('alm III1'Y l'annot, without I'IIlllratlil' 

----------------- -- _.--_._---------_.-
101 J,S. MILL, On Liberty, in THREE ESSAYS 126 (IQ75). 

/0/ S" slII'm nole I lifo. 

"" S", './1., j. I:.:INII.:HC:, .... />m CII'Ie' ,."" '" H 7" 
III. IJcrRUse Mill in.i.leel so slronRly lin Ih" inhere'III alienahililY .. f "ro"rrly, srr .• ",. ... II. 

1889, it is interesting that he elsewhere declared that "Ihe principle of individual liberty is not 
involved in the doctrine of Free Trade." J.S. MILL, On Lib,rty, sUfWa note 201, at 117. Hence, 
for Mill (unlike modern proponents of neRative liberty), individual liberty is nol involved in 
most Rovernment regulation of trade in commodities. Most trade restriction5, including re5lric
tions on production, are wrong for Mill not becau5e Ihey violate the produccr' liherty hUI 
because "they do not really produce the re5ult~ which it is dC5ireei 10 produce hy Ihem. - Id 
They are wrong for utilitarian, not liberlarian, rca~ons. On Ihe other hanel, prohibitilln" "where 
the object of the interference is to make it impo"ible or ctifficult 10 obtain a particular com
modity." do violale individual liberty, but that nf the buyer, nol the seller. /d. A modc'rn 
version of this arRument is to be found in Raker, Co"ntinR Pre/rr.nres in Col/ulitl, CI",iff 

Situations, 25 UCLA L. REV. 381 (1978), in which the author defends a distinction between 
regulation and prohibition that parallels Mill's, and in Baker, cited in note 87 above. 

This arRument seems to make the existence of a liberty intere5t depenel on th" molh'c wilh 
which the restraints are enacted. It also seem, tn im"ly that freeclom is imillicateci ill a"'Iui,ilion 
of Roods, but not in disposition of them. Recall thai in Mill's property discussion, both the 
right to dispose and the right to acquire were stressed as inherent in the idea of properly. Su 
sUfWa p. 1889. rr freedom is implicated in acquisition rather than disposition of ROods, the idea 
that alienability and negative freedom are identical or necessarily linked is undermined. If 
freedom is primarily implicated in acquisition, then perhaps we should ask, as Mill did not, 
whether the would-be slave-owRl,r's freedom instead of (or as well as) the would-be slave', is 
being violated by prohibitinR slavery. 
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tion, be free not to be free. This reconstruction makes Mill a pluralist, 
as indeed he apparently wished to be; but the reading is not very true 
to Mill in the way it relinquishes negative liberty. 

Again, one way to avoid Mill's prohlem is to e~pouse universal 
commodilication. The univl'rsal fOmmodili(!r ran hold on to n('~alivl' 

liberty and avoid Mill's problem - espousin~ ne~ative liberty while 
eschewing voluntary enslavement - because under universal com
modification freedom itself is seen as monetizable and alienable. 
Those who tend toward universal commodification may indeed en
dorse voluntary enslavement. 20S Those who declare human beings 
noncom modifiable must do so on the ground of postulated market 
failure (for example, transartion rosts).ll)(, 

We can now see why liberal pluralism should be reconceived. If 
we are to avoid the tendency toward universal commodification in
herent in liberal pluralism, we must cease thinking that market alien
ahility is inherent in the concept of property, and we must modify 
pluralism's commitments to nCJ(ative liberty and Kantian personhood. 
In doing so, we must find a satisfactory way of deciding what market
inalienabilities are justified by the need to protect and foster person
hood, and a way of IInd('rslandin~ why 1I1I'S(' inalil'nahiliti('s S('('1Il til 
us to be freedom enhanrinJ,t. 

V. TOWAIW AN EVOI.IITIONAI(Y 1'I.I11lAI.ISM 

In this Part, I develop a pluralist view that differs in si~nilirant 

re~pect~ from liberal pluralism. My central hypothe~is is that market
inalit'nahility is ~rollndl'd in nonrommodiliralion of thin~s important 
to personhood. In an ideal world markets would not necessarily he 
abolished, but market-inalienability would protect all things important 
to personhood. But we do not live in an ideal world. In the non ideal 
world we do live in, market-inalienability must be judged against a 
background of unequal power. In that world it may sometimes he 
better to commodify incompletely than not to commodify at all. Mar
ket-inalienability may be ideally justified in Ii~ht of an appropriate 
conception of human flourishing, and yet sometime~ be unju~tiliahle 

because of our non ideal circumstances. 

A. Noncommodification and the Ideal of Human Flourishing 

1. Rethinking Personhood: Freedom, Identity, Conlexluality. 
Because of the ideological heritage of the subjecUobject dichotomy, 

10\ Robert Nozick takes the extreme view: a "free system" will allow an individual "to scll 
himself into slavery." R. NozleK. supra note 48. at JJ I. 

1Of> Sa Demsetz. supra note 60, at .148-49; supra pp. 1865-66. For the reasons discusscrl in 
. Section B of Part II above, this is deeply unsatisfactory from the point of view of Jlcr~"nhoorl 
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we tend to view things internal to the person as inalienable and things 
external as freely alienable. Because of the ideolo~ical herita~e of 
ne~ative liberty .. we also tend to think of inalienahilities as paternal
istic. A bettcr vicw of personhood, one that docs not conceive of the 
self as pure subjectivity standing wholly separate from an environment 
of pure objectivity, should enable us to discard both the notion that 
inalienabilities relate only to things wholly subjective or internal and 
the notion that inalienabilities are paternalistic. 

In searchin~ for such a better view, it is useful to sin~le out three 
main, ()verlappin~ a."pects of personhood: fre(,dom, identity, anti con
textuality. The freedom aspect of pl'rsonhood focuses on will. or the 
power to choose for oneself. In order to be autonomous individuals, 
we must at least be able to act for ourselves through free will in 
relation to the environment of things and other people. 207 The identity 
aspect of personhood focuses on the integrity and continuity of the 
self required for individuation. In order to have a unique individual 
identity, we must have selves Ihal an' inl('~ralcd anti nmtinllous over 
time. The contcxtuality aspect of personhood focuses on thc nelcssity 
of self-constitution in relation to the environment of things and other 
pcople. In ordcr to be differentiated human persons, unique individ
uals, we must have relationships with thc social and natural world. 

A better view of personhood - a conception of human flourishing 
that is superior to the one implied by universal commodification -
should present more satisfactory views of personhood in each of these 
three aspects. I am not seeking hcre to elaborate a complete view of 
personhood. Rather, I focus primarily on a certain view of contex
tuality and its consequences: the view that connections between the 
person and her environment are integral to personhood. I also su~gcst 

that to the extent we have already accepted certain views of freedom, 
identity, and contextuality, we are committed to a view of personhood 
that rejects universal commodification. lOll 

107 Because my purpose here is to sketch a rou!!:h. common understandin!!: rather than to be 
philosophically precise. 1 do not attempt to elaborRte a complete view of freedom. nor to 
characterize a distinction between freedom and autonomy. nor to define free will. 

lOA The evolutionary pluralism that I recommend miRht also b. callell pral(matic pluralism. 
because it endorses a nonideal. immanent. anll relatively particularist analysis. As with any 
pral(matir understanllinl(. 1 cannot prove by any abstract principle that we implicitly accept 
certain views of personhood. I can only appeal to our most consillered jud!!:ment and deepest 
sensitivity. By "our" deepest sensitivity I mean the sensitivity of all those who are engaged in 
this conversation, who find this conversation perspicuous. who think it is about the right things 
- even if my present views of them seem maddeninRly wrong· headed. 

Indeed. on a pra((matir understandinR there is no one best (in the sense of ultimate and 
final) view of personhood. at least that we can currently understand; there are only views that 
we can come to recoRnize as better than those we have previously held. Thus. 1 can only seek 
to have us recognize a better view of personhood. not 10 formulale Ihe besl one. Some 
pragmatists think that even in the 10nR run there is no "really" best view. whereas others think 
that there is in principle a "real" limiting concept. a "best" view that evolution progresses 
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Universal commodification conceives of freedom as negative lib
erty, indced as negative liberty in a narrow sense, construing freedom 
as Ilw ahilily to Inuit' ('verylhinjot in frel' '!lark('ls. In this vi('w, 
freedom is the ahilily to usc thc will to manipulate ohjeds in ordcr 
to yield the greatest monetizable value. Although negative liberty has 
had difficulty with the hypothetical problem of free choice to enslave 
oneself,209 even negative liberty can reject the general notion of com
modification of persons: the person cannot be an entity exercising free 
will if it is a manipulable object of monetizable value. 210 

A morc positiv(' mcaning of frccoom starts to emcrgc if onc acccpts 
tIl(' rontcxtllaJity aspcd of p(~rsonhood. Contexlllality means thaI 
physical and social contexts are integral to personal individuation, to 
self-development. Even under the narrowest conception of negative 
liberty, we would have to bring about the social environment that 
makes trade possible in order to become the persons whose freedom 
consists in unfettered trades of commodified objects. Under a broader 
llI'jotaliv(' view Ihal (on("('ives of fr('('(lom as Ihc ahility to makc oncs('lf 
what onc will, conlcxtuality implics that sclf-dcvclopnwnl in an-or
dance with one's own will requires one to will certain interactions 
with the physical and social context because context can be integral 
to self-development. The relationship between personhood and con
text requires a positive commitment to act so as to create and maintain 
particular contexts of environment and community. Recognition of 
the need for such a commitment turns toward a positive view of 
frecdom, in which the self-development of the individual is linked to 
pursuit of proper social development, and in which proper self-devel
opment, as a requirement of personhood, could in principle sometimes 
take precedence over one's momentary desires or preferences. 

Universal commodification undermines personal identity by con
ceiving of personal attributes, relationships, and philosophical and 
moral commitments as monetizable and alienable from the self. A 
better view of personhood should understand many kinds of particu-

toward. Richard Rorty is an example of the more skeptical kind of pragmatist, su R. RORTV. 

",pra note 120. amt Hilary Putnam is an example of the more realist kind. u, H. PUTNAM. 

supra note "2. John Stick has recently placed the skeptical strain in the tradition of Jnhn 
Dewey and the realist strain in the tradition of Charles S. Peirce. Su Stick, Can Nihilism 8, 
PragmiJlic?, 100 HARV. L REV. 332, 341 n.27 (1986). In (his Article, I remain uncommitted 
to either of these two strains. I do not assert either that there is potentially or in the Ion!,: run 
one best concept of human /lourishing, or (hat there is not. Although this is not the place to 
try to develop a complete metaethics, the problem has always struck me as one that defines the 
limits of our imagination by posing two possibilities, neither of which we can comfortably affirm. 
Questions about time and space are analogous; it seems mind-boggling either to affirm that time 
has been ItOinlt on forever. or that there was once a first moment; it seems equall)" mind"bol[l[linl[ 
either to affirm that space I[oes on and on, or that it ends somewhere. 

109 Su supra pp. 1902-03. 
110 Cf. supra note 161. 
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lars - one's politics, work, religion, family, love, sexuality, friend
ships, altruism, experiences, wisdom, moral commitment!'., character, 
and personal attributes - as integral to the self. To understand any 
of these as monetizable or completely detachable from the person -
to think, for example, that the value of one person's moral commit
ments is commensurate or fun~ible with those of another, or that the 
"same" person remains when her moral commitments are subtracted 
- is to do violence to our deepest understanding of what it is to be 
human. 211 

To affirm that work, politics, or character is integral to the person 
is not to say that persons cease to be persons when they dissociate 
themselves from their jobs, political engagements, or personal attri
butes. Indeed, the ability to dissociate oneself from one's particular 
context seems integral to personhood. 2 12 But if we must recognize 
the importance of the ability to detach oneself, we must recognize as 
well that interaction with physical and social contexts is also inte~ral 

to personhood. One's surroundings - both people and things - can 
become part of who one is, of the self. From our understanding that 
attributes and things can be integral to personhood, which stems 
mainly from our understanding of identity and contextuality, and from 
our rejection of the idea of commodification of the person, which 
stems mainly from our understanding of freedom, it follows that those 
attributes and things identified with the person cannot be treated as 
completely commodified. Hence, market-inalienability may attach to 
things that are personal. 

211 The Kantian per~()n a~ a fungible unit of frC'~ will alsH i~ nut a Ilcrson as we know nnr. 
Stt Jupra note 155 and accompanyinjt text. The per~ .. n nf Rawls's orijtinal position i~ al~() a 
Kantian unit devoid of most characteristics that situate us and make us human per~ons. S rt 
j. RAWLS. supra note 120. Rawls, of course, understands that real persons are different from 

the abstraction, but maintains that the Kantian abstraction is nevertheless appropriate fnr 
structuring liberal political and legal institutions. Su Rawls, Kanlian ConJ/n,clivism in Moral 
Thtory. 77 J. PHil .. SIS. 5,1.1-.\5 (1980); Rawl~, JIlJ/icr UJ Fairnf.lS: P,,/i/iru/ Not Mftuplry.liru/. 
14 PHIL. & PUB. AFF. 22.\, 2.12-.\4 (1985); cf mpru p. 1897. Rejectinl( liberal theorics of 
political equality and the rule of law involve~ rejectinl( Kantian abstract personhood Su. f.g., 
M. SANDEL, LIBERALISM AND THE LIMITS OF JUSTICE (1982); cf Baker, Sand,1 on R,IU·h, 1.14 

U. PA. L. REv. 895 (1985). 
111 Roberto UnJ(er may be right in sayinjt that continual transcendence of contexts is one 

mark of personhood. Stt R. UNGER, mpra note 128. For a critique of Un!':er's notion of 
human nature as self·transformability, see R. Garet, The Critique of Human Nature (unpub· 

Iished manuscript on file at Harvard Law School Libraryl. To Unlter's vision we must add 
that, paradoxically, a continuin!,: commitment to contexts is also a mark of personhood. To be 
a person one must stay the same, but one must also chanl(e and develop. One cannot chanl(c 
everything all the time and be a person. nor can one chanl(e nothinl( ever and he a persoll. 
But we can reco!(nize that persons must change without thinkin!,: of them as subjects completely 

separate from the "outside" world. Understandin!,: that persons chan~e themselves b not the 

same thin!( as thinkinll: that the person is the subjective J(host that remains after everythilll/: that 

makes her what she is - althou!':h only for the present - is <1etached and thoul(ht of as an 

object separate from her. 
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2. Protecting Personhood: Noncommodification of Personal Rights, 
Attributes, and Things. - In my discussion of possible sources of 
dissatisfaction with thinking of rape in mar~et terms,11.1 I su~~ested 
that we should not view personal things as fungible commodities. We 
arc now in a better position to understand how conceiving of personal 
things as commodities docs violence to personhood, and to explore the 
problem of knowing what things are personal. 

To conceive of something personal as fungible assumes that the 
person and the attribute, right, or thing, are separate. This view 
imposes the subjecUoLject dichotomy to create two kinds of alienation. 
If the discourse of fungibility is partially made one's own, it creates 
disorientation of the self that experiences the distortion of its own 
personhood. For example, workers who internalize market rhetoric 
conceive of their own labor as a commodity separate from themselves 
as persons; they dissociate their daily life from their own self-concep
tion. To the extent the discourse is not internalized, it creates alien
ation between those who use the discourse and those whose person
hood they wrong in doing so. For example, workers who do not 
conceive of their labor as a commodity are alienated from others who 
dO,ZI4 because, in the workers' view, people who conceive of their 
labor as a commodity fail to see them as whole persons. 

To conceive of something personal as fungible also assumes that 
persons cannot freely give of themselves to others. At best they can 
bestow commodities. At worst - in universal commodification - the 
gift is conceived of as a bargain. 215 Conceiving of gifts as bargains 
not only conceives of what is personal as fungible, it also endorses 
the picture of persons as profit-maximizers. A better view of person
hood should conceive of ~ifts not as disguised sales, but rather as 
expressions of the interrelationships between the self and others. To 
relinquish something to someone else by gift is to give of yourself. 
Such a gift takes place within a personal relationship with the recip
ient, or else it creates one. 2I6 Commodification stresses separateness 
both between ourselves and our things and between ourselves ami 
other people. To postulate personal interrelationship and communion 
requires us to postulate people who can yield personal things to other 

ILl Set SIIpra pp. [SSo-S\. 

11. See M. Radin, mpra note [32. 

115 The unh'ersal com modifier would conceive of a gift as an exchange by assumin!!: that 
~i\'ing you somethin!!: that I value yields me monetizable value in return, or by assumin~ that 
I am doin~ it so that you will treat me with favor, and this favorable treatment yields monetizable 
value to me. 

116 Set L. HYDE, supra note 10[, at 56. "It is the cardinal difference between gift and 
commodity exchan!!:e that a gift establishes a feeling-bond between two people, while the ,all' 
of a commodity leaves no necessary connection." Gifts are similarly ~haracteriled by Juhn 
Nuonan as "!!:iven in a co"text created by personal relations to convey a personal fcelinl(." J. 
NOONAN, BR[BES 695 (1984) (distinguishing among gifts, tips, contributions, and bribes). 
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people and not have them instantly become fungible. Seen this way, 
gifts diminish separateness. This is why (to take an obvious example) 
people say that sex bought and paid for is not the same "thing" as sex 
freely shared. 217 Commodified sex leaves the parties as separate in
dividuals and perhaps reinforces their separateness; they only engage 
in it if each individual considers it worthwhile. Noncommodified sex 
ideally diminishes separateness; it is conceived of as a union because 
it is ideally a sharing of selves. 

Not everything with which someone may sUbjectively identify her
self should be treated legally or morally as personal. 218 Otherwise the 
category of personal things might collapse into "consumer surplus": 
anything to which someone attached high subjective value would be 
personal. The question whether something is personal has a norma
tive aspect: whether identifyinl/: oneself with somethinl/: - constituting 
oneself in connection with that thing - is justifiable. What makes 
identifying oneself with something justifiable, in turn, is an appropri
ate connection to our conception of human flourishing. More specif
ically, such relationships are justifierl if they can form part of an 
appropriate unrlerstanrling of freedom, identity, arid contextuality. A 
proper understanding of contextuality, for example, must recognize 
that, althoul/:h personhood is fostered by relations with people and 
thinKS, it is possible to be involved 100 milch, or in Ihe wronl{ way, 
or with the wrong things. 

To identify something as personal, it is not enough to observe that 
many people seem to identify with some particular kind of thing, 
because we may judge such identification to be bad for people. An 
example of a justifiable kind of relationship is people's involvement 
with their homes. This relationship permits self-constitution within a 
stable environment. An example of an unjustifiable kind of relation
ship is the involvement of the robber baron with an empire of "prop
erty for power."219 The latter is unjustified because it ties into a 
conception of the person we can recognize as inferior: the person as 
self-interested maximizer of manipulative power. 220 

There is no algorithm or abstract formula to tell us which items 
are (justifiably) personal. A moral judgment is required in each case. 
We have seen that Hegel's answer to a similar problem was to fall 

111 Su, e.g., F. HIRSCH, SOCIAL LIMITS TO GROWTH app. at 95-101 (1976). 
lIB Those who subj~ctively identify with things not properly personal might be said to be 

alienated; improper object-relations ke~p them from being integrated persons accordinl( to the 
conception of human flourishing we accept. Su supra pp. 1871-71, 1907. 

119 The distinction between "prop~rty for use" and "property for power" appears in Hobhouse. 
The Historical Evolutio" of Property, i" Fact a"d i" Idea, in PROPERTY: ITS DUTIES AND 

RIGHTS 3, 9-11, 23 (2d ~d. 1922). 
110 Th~ normative elem~nt in identifying personal thinlts is discussed in a little more detail 

in Radin, Reside"tial Rmt Co"trol, 15 PHIL. & PuB. AFr. 350 (1986), and in Radin, cited in 
note 115 above. 
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back on the intuition that some things are "external" and some are 
"internal. "221 This answer is unsatisfactory because the categories 
"external" and "internal" should be the conclusion of a moral evalua
tion and cannot be taken as obvious premises forming its basis. First 
we must judge whether persons can still be persons if X is considered 
severable from them; if we judge that they can, we then could call X 
"external." Hegel's solution is also unsatisfactory because (at least 
from our present vanta!!:e point) we can see that the external/internal 
distinction is a continuum and not a bright-line dichotomy. Both the 
tendency to take "external" and "internal" as premises rather than 
moral conclusions and the tendency to see a bright line between 
"external" and "internal" are traceable to the prevailing world view 
that posits persons as subjects in a world of objects. This world view 
makes it seem intuitively ohvious that a thing must be either purely 
subjective or purely objective, and intuitively obvious into which 
category it falls. I am suggesting that we relinquish the subjecUobject 
dichotomy and rely instead on our best moral judgment in light of 
the hest conception of personhooo as we now unoerstano it. 222 

B. Methods of Justifying Market-Inalienabilities 

If some pl'ople wish to sell something that is identifiably personal. 
why not let them? In a market society, whatever some people wish 
to buy and others wish to sell is deemed alienable. Under these 
circumstances, we must formulate an affirmative case for market
inalienability, so that no one may choose to make fungible - com
modify - a personal attribute. right. or thing. In this Section, I 
propose and evaluate three possible methods of justifying market
inalienability based on personhood: a prophylactic argument. assimi
lation to prohibition, and a domino theory. 

The method of justification that correlates most readily with tra
ditional liberal pluralism is a prophylactic argument. For the liberal 
it makes sense to countenance both selling and sharing of personal 
things as the holder freely chooses. If an item of property is personal. 
however, sometimes the circumstances under which the holner places 
it on the market might arouse suspicion that her act is cuercec\. (;iVl'll 
that we cannot know whether anyone really intends to cut herself off 
from something personal by commodifying it, our suspicions might 
sometimes justify banning sales. The risk of harm to the seller's 

1/1 Sf( mpra pp. r 892-94. 

III Of course, in sUllllcsting that we relinquish the subjecUobject dichotomy, I do not mean 
that we should try to 'relinquish the common-sense understanding that there is a world of thinp 
separate from ourselves, that somehow we should to try to feel ourselves fused with our chairs 
or our pencils. I do mean that we need not explain our feelings of separateness from things in 
the world by positing the Kantian foundational apparatus of subjectivity and objectivity. 
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personhood in cases in which coerced transactions are permitted (es
pecially if the thing sought to be commodified is normally very im
portant to personhood), and the great difficulties involved in trying to 
scrutinize every transaction closely, may sometimes outwei~h the harm 
that a ban would impose on would-be sellers who are in fact un
coerced. A prophylactic rule aims to ensure free choice - negative 
liberty - by the best possible coercion-avoidanre mechanism under 
conditions of uncertainty.2Z.1 This prophylactic argument is one way 
for a liberal to justify, for example, the ban on sellin~ oneself into 
slavery. We normally view such commodification as so destructive of 
personhood that we would readily presume all instances of it to be 
coerced. We would not wish, therefore, to have a rule creatin~ a 
rebuttable presumption that such transactions are uncoercerl (as with 
ordinary contracts), nor even a rule that. would scrutinize surh trans
actions case-by-case for voluntariness, because the risk of harm to 
personhood in the coerced transactions we mi~ht mistakenly see as 
voluntary is so !1;reat that we would rather risk constrainin~ the ex
ercise of choice by those (if any) who really wish to enslave them
selves. 224 

A liberal pluralist might use a prophylactic justification to prevent 
poor people from sellinl( their chilliren, sexual services, or hody parts. 
The liberal would argue that an appropriate ((Inception of t'Ocrrion 
should, with respect to selling these things, include the desperation of 
poverty. 225 Poor people should not be forced to give up personal 
things because the relinquishment diminishes them as persons, con
trary to the liberal regime of respect for persons. We should presume 
that such transactions are not the result of free choice. 

When thus applied to c(Jerrion hy poverty, the prophyladir argu
ment is deeply troublinl(. If poverty can make some things nonsalahle 
because we must prophylactically presume such sales are coerced, we 
would add insult to injury if we then do not provide the would-be 
seller with the goods she needs or the money she would have received. 
If we think respect for persons warrants prohibiting a mother from 

IlJ A prophylactic ban on sales would thus be a risk·of·error rule ha. .. rI on rcspCfI for 
persons. See Radin, Risk-oJ-Error Rules and Non-Ideal Justification, in JU5Tlf'ICATlON: NOMOS 

XXVIII 33 O. Pennock & ]. Chapman eds. 1986). The rules allowing all accused persons to 
go unpunished absent proof of guilt beyond a reasonable doubt or invalidating or all contracts 
involving minors as parties are examples or risk-or-error rules. 

114 In assuming that self-commodification might be acceptable but for uncertainties of knowl
edge and adjudication, this arjtument in principle admits commodification of the person. CI]' 
FF:INBF:RG, !UftTII note 199. at 80-111 (asserlinl': that a hlankct rule al':ain<t .. If-enslav(·m('nt 
mil(ht be justified hy the risk of mistaken jurll':ments of voluntarincss); It POSNF:R • . ",pm noh' 
8, at 238-44 (arguin~ that the unenforceability of a voluntary self-enslavement contract is 
economically explainable by the' high likelihood of makin~ a disastrous mistake). 

III Cf M. WALZER, sUftTa note 42, at 102 (discussing a ban on "desperate exchanl':es" in the 
labor market). 
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selling something personal to obtain food for her starvinl!; children, 
we do not respect her personhood more by forcing her to let them 
starve instead. To the extent it equates poverty with coercion, the 
prophylacti<: argument requires a corollary in welfare rights. Other
wise we would be forcing the mother to endure a devastating loss in 
her primary relationship (with her children) rather than in the sec
onrlary one (with the personal thing) she is willing to sacrifice to 
protect the primary one. It is as if, when someone is coerced at 
gunpoint, we were to direct our moral opprobrium at the victim rather 
than the gun-wielder, and our enforcement efforts at preventing the 
victim from handing over her money rather than at preventing the 
gun-wielder from placing her in the situation where she must. Thus, 
this aspect of liberal prophylactic pluralism is hypocritical without a 
lar~e-srall' redistrihution of wealth and power that seems highly im
probable. lllt Although we may neverthess decide to ban sales of 
certain personal things, the prophylactic argument, insofar as it rests 
on equating poverty with coercion, cannot be the reason. 227 

116 If such a redistribution were to come about, poverty would no longer be presumed a 
rnrrrivr fartnr. and Ihr prnphvlarliriuslifiration woulrl be Ie" compellin~. When someonr i< 
IIIC'II C'li al ~lIlIpOIIII. tl ... 11'1111"" ; .. 10 ton C' Ihl' Kun-wit'lfh'r tn J,(ivl' hat k wh"I,'vrr wa .. .,htaint,.t 
uncl,'r cI\ln'~" anel to try 10 prl'\'t'nl ~lH h lhrt'ats (rum uf(urrinl( in till' first platt' If som('nnr IS 

"coerced" by poverty into sellin~ somethin~ she would not otherwise sell, unwindin~ the trans

arlinn is more prnhlrmatic. The huyer is not the sole cause of the seller's rlure", anrl thus it 

srr"" unfair to lake hack the "1(""ls" anfl let the seller keep Ihe money. If unwindin~ the 

Iransa"'i"n includcs rcslitulion of the price pairl, then thc <luress is not removed. To prevent 

such threats from occurrinJZ in the first place entails preventinJZ poverty. A rule sayin~ that 
Iho" whn ~ivr up aO\·lhin~ al ~unpoinl will be punishe<l woulrl nol he appropriale; Ihus, it 
• .. ·(·m ... Ihal a rulc' ... a\"inK thai Ihoo,;c' who ~i\'t' UI' thin5l:~ unfi('r thr "furn inn" uf po\'rrty will h., 

1)\1I11~11t'd i~ nut approprialt' ('illwr Thi .. ar~umrnt fan he under~tu()(1 as nnl' f('a~on why w(' 

~hould not nC{"l'ssaril~' cnnsifirr cl'onnmir need as m~JtatinJ( free ('hoire 

The puzzle about whelher poverly can constitute coercion is a philosophical rerl hrrrin~ Ihat 
conceals a deeper problem. Insofar as preventing sales seems harmful or disempowering to poor 
people who otherwise would ,ell personal thin/l:s, it is so even if we think of the choice to sell 

as coerced. Because allow in!,! sales. even if we tbink of them as freely chosen, also seems 
harmful or disempowerinlZ. we are cau~ht in a double bind, a painful dilemma of transilion. 
Sa supra pp. IRi5-ii; infra pp 1915-17. 

'" Althnul(h Ihe p"'phylarlic ar~umenl is trouhlin~ when applierl to "coerrion" by poverly. 
il relains some force wilh respert to coercion in tteneral. I'eople can be corrrerl hy many 
nonmonetary factors of power others may have over them. The issue would be whether an)' 
nonmonetary factors of power that we wish to characterize as ne~ating free choice could plausibly 
be presumed to result in people's attempting to sell thin~s. The concept of coercion - in 

particular the issue of what factors of power we should characterize as negating free choice -
is a philosophical dispute I cannot review more deeply here. Ste, t.g., R. FLATHMAN, supra 

notc IR6. at 1/10-220; NOlick. COrYrion. in PHILOSOPHY, S('IENCE, AND METHOD 440 (5. 
l\luTlil.Tnhrssl'r. P. SUP.,l'" & l\1 \\'hih' rd.s 19tH/l 

The prophylactic arl!umenl may properly recommend that trades of personal Ihin~s - like 
the sale of family heirlooms or a homestead - be at least more closely scrutinized for volun· 

tariness than trades of fun~ible thintts. Invalidating "contracts" produced under duress is no 
more than free-market hy~iene. Although we do not scrutinize all contracts for duress, case-
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A second method of justifying market-inalienability assimilates it 
to prohibition. If we accept that the commodified object is different 
from the "same" thing noncommodified and embedded in personal 
relationships, then market-inalienability is a prohibition of the com
modified version, resting on some moral requirement that it not exist. 
What might be the basis of such a moral requirement? Somethin~ 

might be prohibited in its market form because it both creates and 
exposes wealth- and class-based contin~encies for obtaining things that 
are critical to life itself - for example, health care - and thus 
undermines a commitment to the sanctity of life. 228 Another reason 
for prohibition might be that the use of market rhetoric, in conceiving 
of the "good" and understanding the interactions of people respecting 
it, creates and fosters an inferior conception of human flourishing. 
For example, we accept an inferior conception of personhood (one 
allied to the extreme view of ne~ative freedom) if wc suppose pcople 
may freely choose to commodify themselves. 229 

The prohibition argument - that commodification of things is bad 
in itself, or because these things are not the "same" things that would 
be available to people in non market relationships - leads to universal 
noncommodification. If commodification is bad in itself it is bad for 
everything. Any social good is arguably "different" if not embedded 
in a market society.230 To restrict the argument in order to permit 
pluralism, we have to accept either that certain things are the "same" 
whether or not they are bought and sold, and others are "different," 
or that prohibiting the commodified version morally matters only for 
certain thinl/:s, but not for all of them. At present we tend to think 
that nuts and bolts are pretty much the "same" whether commodified 
or not, whereas love, friendship, and sexuality are very "different"; 
we also tend to think that trying to kcep society frcc of (ommoC\ificc\ 
love, friendship, and sexuality morally matters more than trying to 
keep it free of commodified nuts and bolts. 23 1 

A third method of justifying market-inalienability, the domino 
theory, envisions a slippery slope leading to market domination. The 

hy·ca5e analy~is of Irades of Ihinlt' that are u.ually pe"unal (u"leI be manlllllcd by Ih,' .u"vic Ii"" 
that respect for personhood requires individualized attention. 

liS Su M. Shapiro, Regulation as Langualte: Communicating Values by ReducinR the Con· 
tinl!enries of Choice 14-IS, 2S-28, 53-51 (unpublished manuscript on file at Harvard Law 
School Library). 

"'See supa pp. 1898-903, 19O5. 
IlO This point is made by writers as disparate as Georg Luk~cs, cited in note 88 above. and 

Peter Singer, cited in note 29 above. 
III To this the universal noncom modifier would no doubt respond that commodified nuts 

and bolts are produced by commodified labor, and that prohibiting commodified labor morally 
matters as much as prohibiting. commodified love, friendship, and sexuality. She might further 
respond that commodification of their labor forces workers to experience only the commodified 
versions of love, friendship, and sexuality. 
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domino theory assumes that for some thin~s, the noncommodilied 
version is morally preferable; it also assumes that the commodified 
and noncommodified versions of some interactions cannot coexist. To 
commodify some things is simply to preclude their noncom modified 
analogues from existing. Under this theory, the existence of some 
commodified sexual interactions will contaminate or infiltrate every
one's sexuality so that all sexual relationships will become commodi
fied. If it is morally required that noncom modified sex be possible, 
market-inalienability of sexuality would be justified. This result can 
be conceived of as the opposite of a prohibition: there is assumed to 
exist some moral requirement that a certain "good" be socially avail
able. The domino theory thus supplies an answer (as the prohibition 
theory does not) to the liberal question why people should not be 
permitten to choosc hoth markct and nonmarket interactions: the non
commodified version is morally preferahle when we cannot have hoth. 

We can now see how the prohibition and domino theories are 
connected. The prohibition theory focuses on the importance of ex
cluding from social life commodified versions of certain "goods" -
such as love, friendship, and sexuality - whereas the domino theory 
focuses on the importance for social life of maintaining the noncom
modified versions. The prohibition theory stresses the wrongness of 
commodification - its alienation and degradation of the person -
and the domino theory stresses the rightness of noncommodification 
in creating the social context for the proper expression and fostering 
of personhood. If one explicitly adopts both prongs of this commit
ment to personhood, the prohibition and domino theories merge. 2.U 

The argument that market-inalienabilities are necessary to encour
age altruism relies upon the domino theory. With regard to human 
hlood, Richard Titmuss ar~ucs that a regime permitting only donation 
fosters altruism. HI The altruistic experience of the donor in bein~ 

responsible (perhaps) for saving a stranger's life is said to bring us 
closer together, cementing our community in a way that buying and 
selling cannot. 234 The possibility of reciprocity is also a part of this 
cementing process, because a donor's sense of obligation could be 
partially founnen on the recognition that she couln be a recipient some 
day. From thl' rl'cipil'nt's PI'rSpt·t·tivt~, it is said that knowinJ,: ont' is 

111 In fact, utopian noncom modifiers, who think that commodification is inherently wronJ(, 
also tend to think that commodified and noncom modified forms of human interactions cannot 
coexist. In his view that "bourJ(eois property" cannot coexist with other kinds of property. Marx 
may be understood to have meant that market and nonmarket forms cannot coexist. Su .• upro 
note 144; set also G. LuKAcs, mpra note 88. 

llJ Set R. TITMUSS, supra note 6. Peter Singer uses the form of argument I call the domino 
theory in his defense of Titmuss against the liberal view that both gifts and sales should be 
permitted. Set ge"erally Singer, supra note 29. 

1JC SU R. TITMUSS. mprn note 6. at 1.17-46; SinKer. lupra note 19. 
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dependent on others' altruism rather than on one's own wealth creates 
solidarity and interdependence, and that this knowledge of dependence 
better preserves and expresses the ideal of sanctity of life. But why 
do we need to forbid sales to preserve opportunities for altruism for 
those who wish to give? In a gifts-only regime, a donor's gift remains 
non monetized , whereac; if both gifts and sales are permitted, the gift 
has a market value. This market value undermines our altruism and 
discourages us from giving, the argument runs, because our gift is 
now t'qllivalt~nt ml~rdy to Iotivinlot tifty d"lIars (or whalt'vt'r is tlw 
market price of a pint of blood) to a stranger, rather than life or 
health. 

The "domino" part of this argument - that once something is 
commodified for some it is willy-nilly commodified for everyone -
posits that once market value enters our discourse, market rhetoric 
will take over and characterize every interaction in terms of market 
value. If this is true, some special things (for example, blood) must 
be completely noncom modified if altruism is to be possible. 2.1.~ But 
the feared domino effect of market rhetoric need not be true. To 
suppose that it must necessarily be true seems to concede to universal 
commodification the assumption that thinking in money terms comes 
"naturally" to US. 236 Most people would probably think the assump
tion false in light of their common experience. For example, many 
people value their homes or their work in a nonmonetary way, even 
though those things also have market value. 1.H 

Rather than merely assuming that money is at the core of every 
transaction in "goods," thereby making commodification inevitable and 
phasing out the non-commodified version of the "same" thing (or the 
non market aspects of sale transactions), we should evaluate the dom
ino theory on a case-by-case basis. We should assess how important 
it is to us that any particular contested thing remain available in a 
noncom modified form and try to estimate how likely it is that allowing 
market transactions for those things would engender a domino effect 
and make the nonmarket version impossible. This might involve 
judging how close to universal commodification our consciousness 
really is, and how this consciousness would affect the particular thing 
in question. 

2J5 In my view, the argument against commodification of blood on the ground that it would 
foreclose a necessary opportunity for altruism does not succeed. because the argument is too 
Reneral to single out blood or any small group of particular thinRS. Set Radin. supra note 42. 

2.16 The a.~sumJltion i~ a concession to universal £ommodili£ation if it means that thinkinR in 
money terms come~ naturally to people 5IIb Sptc;t 1I(I(r .. ;lol;s. But noncommodiliers miRht 
assume that thinking in money terms comes naturally to people who live in a commodified 
social order. This assumption. expresses the link between rhetoric and the world. discussed in 
Section B of Part III above. My argument is that it should be evaluated more particularly. not 
that it should be ignored. 

2.l7 Su ;nfra pp. 1918-Zl. 
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C. Tlte Problem (!f Nonideal Rvallwlion 

One ideal world would countenance no commodification; another 
would insist that all harms to personhood are unjust; still another 
would permit no relationships of oppression or disempowerment. But 
we are situated in a non ideal worlcl of i~norance, ~reed, ancl violence; 
of poverty, racism, and sexism. In spite of our ideals, justice under 
nonidcal rirrumstanrcs, pra~matic justice, consists in choosin~ the 
Ill'st altl'rllativl' IIOW availahlt, to liS. III doillg so Wl~ llIay havl' to 
tolerate sonw things that would count ~L" harms in our ideal world. 
Whatever harms to our ideals we decide we must now tolerate in the 
name of justice may push our ideals that much farther away.238 How 
are we to clecide, now, what is the best transition toward our ideals, 
knowing that our choices now will help to reconstitute those ideals? 

The possible avenucs for ju'stifying market-inalienability must be 
reevaluatcd in light of our nonideal world. In Ii~ht of the dcsperation 
of poverty, a prophylll(·til~ market-inalienahility may amount mcrely 
to an addcd burden on would-bc sellers; undcr somc circumstances 
we may judge it, nevertheless, to be our best available alternative. 
We might think that both nonmarket and market interactions can 
exist in some situations without a domino effect leading to a more 
commodified order, or we might think it is appropriate to risk a 
domino effect in li~ht of the harm that otherwise would result to 
would-hc sdlers. We might find prohibition of sales not morally 
warranted, on balance, in some situations, unless there is a serious 
risk of a domino effect. These will be pragmatic judgments. 

1. The Double Bind. - Often commodification is put forward as 
a solution to powerlessness or oppression, as in the suggestion that 

1.1> Thus, the problem of justice under non ideal circumstances is connected to the transition 
dilemma for social pro!!:ress that I discussed earlier. Su supra pp. 18iS-77. Althoull:h I shall 
not try to do so in this Article. we are now in a beller position to evaluate a narrower transition 
problem: whether chanll:es. thou!!:h necessary for progress, require compensation of individuals 
who consider themsel"es harmed by them. Cf. Kaplow, An Economic Analysis of Lfgal Tran
.• ilion ... 99 HARV. L. REV. 509 (1986) (arguing that compensation is generally not required). 
For example. are holders of fun!!:ible property wron!!:ed (and thereby perhaps entitled to com
pensation) when it is partially decommodified? If the question is analyzed in moral terms other 
than those of thr market. it makes a difference what kind of thin!!: we are talkinJ( about. If the 
attribute. ril(ht, or thinl( is funl(ible to those who consider themse"'es losers. its loss is appro
priately considered monetary; if it is not fungible to those who benefit from the change. our 
hest theory of personhnod mi!!:ht tell us that it oUll:ht not to be commodified. In this case 
drmmmllflifiration rurn· .. ts a wrung to personhond at the expense only of fungible interests hrl,1 
wron!!fully. Thus, when slime thin!!s emer!!e as more important than ordinary fun!!ible l.rol'crty 
to people and to society as a whole. the diminution of their fungible value to would-be sellers 
miJl:ht be seen as an acceptable responsibility of citizenship. It appears at least that to par 
compensation - for example. to those who lost money when slaves were emancipated or when 
child labor was prohibited - would deny that the thing had been decommodified, treating it 
as fun!!:ible even while declaring that it is not. 
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women be permitted to sell sexual and reproductive services.239 But 
is women's personhood injured by allowing or by disallowing com
modification of sex and reproduction? The argument that commodi
fication empowers women is that recognition of these alienable enti
tlements will ertable a needy group - poor women - to improve 
their relatively powerless, oppressed condition, an improvement that 
would be beneficial to personhood. If the law denies women the 
opportunity to be comfortable sex work-ers and baby producers instead 
of subsistence domestics, assemblers, clerks, and waitresses - or 
pariahs (welfare recipients) and criminals (prostitutes) - it keeps them 
out of the economic mainstream and hence the mainstream of Amer
ican life. 

The rejoinder is that, on the contrary, commodification will harm 
personhood by powerfully symbolizing, legitimating, and enforcing 
class division and gender oppression. It will create the two forms of 
alienation that correlate with commooification of personal things.14o 
Women will partly internalize the notion that their persons and their 
attributes are separate, thus creating the pain of a divided self. To 
the extent that this self-conception is not internalized, women will be 
alienated from the dominant order that, by allowing commodification, 
sees them in this light. Moreover, commodification will exacerbate, 
not ameliorate, oppression and powerlessness, because of the social 
disapproval connected with marketing one's body.241 

But the surrejoinder is that noncommodification of women's ca
pabilities under current circumstances represents not a brave new 
world of human flourishing, but rather a perpetuation of the old order 
that submerges women in oppressive status relationships, in which 
personal identity as market-traders is the prerogative of males. We 
cannot make progress toward the noncom modification that might exist 
under ideal conditions of equality and freedom by trying to maintain 
noncom modification now under historically determined conditions of 
inequality and bondage. 

These conflicting arguments illuminate the problem with the pro
phylactic argument for market-inalienability. 242 If we now permit 
commodification, we may exacerbate the oppression of women - the 
suppliers. If we now disallow commodification - without what I 
have called the welfare-rights corollary, or large-scale redistribution 

2J9 Although in the text I pursue its application to poor women, it should be evident that 
the double bind is broader in scope. For example, it also complicates the problem of whether 
people should be allowed to sell their organs. Set Jupra note 23. 

240 Set Jupra p. 1907. 

24. If marketing one's body is an available option, then those who fail to commodify them· 
selves to feed their families might be thought blameworthy as well. Set M. Shapiro, Jupra note 
228, at 55. 

242 Su Jupra pp. 1910-11. 
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of social wealth and power243 - we force women to remain in cir
cumstances that they themselves believe are worse than becoming 
sexual commodity-suppliers. Thus, the alternatives seem subsumed 
by a need for sOcial progress, yet we must choose some regime now 
in order to make progress. This dilemma of transition is the double 
bind. 244 

The double bind has two main consequences. First, if we cannot 
respect personhood either by permitting sales or by banning sales, 
justice requires that we consider changing the circumstances that 
create the dilemma. We must consider wealth and power redistribu
tion. Second, we still must choose a regime for the meantime, the 
transition, in non ideal circumstances. To resolve the double bind, we 
have to investigate particular problems separately; decisions must be 
made (and remade) for each thing that some people desire to sell. 

If we have reason to believe with respect to a particular thin!!: that 
the domino theory miKht hold - commodification for some means 
commodification for all - we would have reason to choose market
inalienability. But the double bind means that if we choose market
inalienability, we mij.tht deprive a class of poor ancl oppressco pcoplc 
of the opportunity to have more money with which to buy adequate 
food, shelter, and health care in the market, and hence deprive them 
of a better chance to lead a humane life. Those who gain from the 
market-inalienability, on the other hand, might be primarily people 
whose wealth and power make them comfortable enough to be con
cerned about the inroads on the general quality of life that commo
dification would make. Yet, taking a slightly longer view, commo
dification threatens the personhood of everyone, not just those who 
can now afford to concern themselves about it. Whether this elitism 
in market-inalienability should make us risk the dangers of commo
dification will depend upon the dangers of each case. 

2. Incomplete Commodification. - One way to mediate the di
lemma is through what I shall call incomplete commodification. Un-

Z41 S,. id. 
z" In the strulI:lI:le for social justice for women, the double bind is Il«'rvasive. Is marriap;c 

to be considered a contract in which certain distributions of g{)()({s are agreed to hetw("t"n 
autonomous bargaining agents? Upon divorce, such a conception of marriage makes it difficult 
for oppressed women who have not bargained effectively to obtain much. Or is marrialle to be 
considered a noncontractual sharing status in which the partners' contributions are not to be 
monetized? Upon divorce, such a conception makes it difficult for oppressed women who have 
contributed unmonetiled services to their husbands' advantage to obtain much. Unmonetizeo 
sharing is hypocritical under present social circumstances, say feminist theorists, yet in a better 
world many feminists would prefer unmonetiled sharing to commodification. The idea of 
contractual autonomy is more attractive than being submerged in a status that gives all power 
to men, yet the autonomy is orten illusory, and the reinforcement of individualist barllaininlZ 
models of social interaction is contrary to feminist ideals for a better world. S(( sources cited 
i"fra notes 259- 60. 
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der non ideal circumstances the question whether market-inalienability 
can be justified is more complicated than a binary decision between 
complete commodification and complete noncommodification. 24$ 

Rather, we shoufd understand t.here to he a continuum renl'rting 
degrees of commodification that will be appropriate in a givcn context. 
An incomplete commodification - a partial market-inalienability146 

- can sometimes substitute for a complete noncom modification that 
might accord with our ideals but cause too much harm in our nonideal 
world. 

Before considering examples, it may be helpful to distinguish two 
aspects of incomplete commodification: participant and social. 24 7 The 
participant aspect draws attention to the meaning of an interaction 
for those who engage in it. For many interactions in which money 
changes hands, market rhetoric cannot capture this significance. In 
other words, market and non market aspects of an interaction coexist: 
although money changes hands, the interaction also has important 
nonmonetizable personal and social significance. The social aspect of 
incomplete commodification draws attention instead to the way society 
as a whole recognizes that things have nonmonetizable participant 
significance by regulating (curtailing) thc free market. 

Work and housing are possible examples of incomplete commodi
fication. With respect to the participant aspect, consider that for many 
of us, work is not only the way we make our living, but also a part 
of ourselves. What we hope to derive from our work, and the personal 
importance we attach to it, are not understandable entirely in money 
terms, even though we demand and accept money. These ideals ahout 
work seem to be part of our conception of human flourishing, and 
thus the loss of this personal aspect of work would be consirlered 
inhumane. 2411 Consider also our attachmenl of meaning to hOllsing. 
Although a house has market value and we rail l'xpress our ill\'(',,11111'111 

m To think of the problem as simply drawinJt a bounrlary line between a romple(elv 
nonmarkd realm and a lais50(,z·(aire 'market realm is under pre~enl circumstances to understand 
(wilh liberal pluralism) the market as the presumplive nnrm Srr .wpm note 'q 

14'" The conventional term fur incomplele fommOflili.-ation {(.artlal rnarkt.·t-inalic·nahilitv) i ... , 

of course. restraint upon alienation. 
247 These aspects corresponrl to the two ways in whirh uni\'crsal rommorlifiration "iews Ih,' 

human world R.' completdy fllmmO(lific'l. In the partiripant aSI",cl - Ihe mranin~ or illlnar
tions to the individuals involved in them - all human interactions are viewed as trades result in!! 
in monetizable I(ains and losses. In the social aspect - the community response to Ihis meaninJt 
- all thinl(s arc presumptively to be trarlerl in a free market. 

14ft Thu!;, to think or our lahor power only as a (nmmoclity scparatr from nurs(·ln· .... I'. a .... 
Marx thouJtht. tn dn violcnrc to our ideal of )Jcrsonhnod. In SUp)JOSlnJ! lhat for <;Ufnl' of U~ 

work is incompletely commorlified. I am supposinJt - perhaps contra,,' to Marxists - thaI 
unalienaterl work exisis to some extent. S" supra pp .• 87'-72. I am not suppu,in~ Ihal 110 

alienated labor exists. nor am I supposinll: that unalienaled work is not correlaterl with class 
For further rliscussion of incomplete commorlifiralion or work. see Rarlin. rileri,n noll' 42 "how 
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in terms of dollars, there is a nonmonetizable, personal aspect to many 
people's relationships with their homes. 

With respect to the social aspect of incomplete commodification, 
consider the re~ulation of lahor. Although work has not heen fully 
decommodified, it is incompletely commodified lhrouKh collective har
gaining, minimum wage requirements, maximum hour limitations, 
health and safety requirements, unemployment insurance, retirement 
benefits, prohibition of child labor, and antidiscrimination require
ments. 249 Consider also the regulation of residential tenancies. Rent 
control, habitability requirements, restrictions upon termination of 
tenancies, and antidiscrimination requirements can all be seen as in
dicia of incomplete commodification. 

When we see these regulations as reflecting incomplete commodi
fication, we progress toward conceiving of work and housing in other 
than market rhetoric. 250 In this view, work and housing are not 
conceived of as completely monetizable and fungible objects of ex
change that are separated from persons, because to conceive of them 
in such a way is to adopt an inferior conception of human flourish
ing. 251 These forms of regulation should instead be seen as an effort 

,.. Karl Polanyi noted the partial decommoriification 01 labor: 
To ar~ue that ~ocial le/!i,lation. lac tory laws. unemployment in~urance. and. ah,,,"e all. 
trade unions have not inter Ie red with the mobilitv 01 lahor and the flexibility 01 wa/!es. 
as is sometimes done. is to imply that those in~titutions ha\'e entirely lailed in their 
purpose. which was exactly that 01 interlerinlt with the laws of supply and demand in 
resped to human lahnr. and remnvinl( it Irom the nrhit flI Ihe marhl 

K. I'OI.ANYI. mpra note I J'I. at 177. 
110 In examinin!,: the connection between personhood and one's work or home. the discu5'ion 

in Ihe text links incomplete commoriification 01 labor and housin/! to lo~terinl! Ireedom. identily. 
illUI t'''IJC'riall\, nmh':II:llJalilv I',·rhap .. lahor rt'~ulatiun ,-nulrl al."o hr ~('I'n a .. tlt· .. i~nc·d 10 • h," k 

a dlllllilio ('fI",I. (IImph'h' I CllUlllotlill, alion III lU'fll'lt·', laltor 11101\ (a ... I\1an 111111110:"1) ie-;"I to 

commodification of workers. Ser mpra pp. I R7I-7 J. 

There are other, more market-oriented ways 01 lookinl! at reltulation. from the point 01 
\'iew 01 universal commodification, these rel(ulations would be unjustified unless they promole 
elficiency. and they have not been rpadily seen as elficienc),-enhancinl(. Su, f.K .. R I'OSNF:R. 
mpra note 8, §§ I I. 6-11.7. at 308-15 (discussinl( inefficiencies resultinl! from rel(ulation of the 
employment relationshipl: id. § 10.0. at 445-4R (discussinl( inefficiencies rrsultinl( Irom hOll,in~ 

null' l'nfunl'mt'nl); 1':I''''''i 11 , ..I ('omuum I."ll' for I.dh"r Rrl,JlimH. 11 Crili"",' or fI". tt'''''' flr,,1 
Labor Legi .• lalion, 92 YAl.1': L.J. 1.1~7 (19)\.1); Epstein, / .. /)~frn.!r "f lire 1.'"", ... " ,,, 11',11. ,I 
U. CIII. L. RF:v. Q4i (lqR4); /linrh. supra note 107. Bill {{. Donohue. Il Titl{ I'll fl{,rirnl l . 

1.14 U. PA. L. Rlw. 1411 (1'11161 (usinl( an economic mmlel tn arl(ue thai allti,h"rimillallllll 
lel(islation mil(ht enhance economic elficiency). These re(l:ulalions may also be seen as exampll" 
01 wealth redistribution under liberal wellare ril(hts. but this understandin!,: also tends to\\'arrt 
commodification: it assimilales ,,"ork and personal property to fun(l:ible wealth 01 Ihe hol,lers. 
mrrrly a.~~ertinR that thl' hnldl'rs an' l'ntitleci to a minimum amount of ~lIfh wl'allh ('\TIl ir that 
rcquire~ redi~tribution. For a fli~fUS~i()n of welfare ri~hls and Ill'ro;,unhoocl in 1111' (eHllt'XI 01 

housinl(. see Radin. Rrsidrn/iai Ren/ Con/rol. cited in note 220 above. 
III Insolar as we do see re!,:ulalion as the social aspect 01 incomplete commodification. moral 

reasonin!,: and nol market lailure will be the locus 01 debates over its proper exlenl. We \\'oul,\ 
justify rf'Rulation of interaction!' invoh'inJl! buyinJt and sellinR these thinlZs by refcrrinR: to their 
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to take into account workers' and tenants' personhood, to recognize 
and foster the nonmarket significance of their work and housing. 

Regulation of residential tenancies can be seen as connected to 
identity and contextuality: attempting to make possible and protect 
the constituting of one's personhood in one's home, and one's continu
ity of residence there, because the home is a justifiable kind of personal 
property. 252 Regulation can be seen as attempting to ensure that 
tenants are not forced to move from their homes for ideological, 
discriminatory, or arbitrary reasons, or by a sudden rise in market 
prices, and to ensure that rental housing is decent to live in and a 
decent place for family life. 

Regulation of work can be seen as attempting to make more 
possible the realization of personal ideals about work, which are 
related to human flourishing: a self-conception inseparable from one's 
work (contextuality), continuity of work (identity), and control over 
one's own work (freedom). Regulation can be seen as attempting to 
ensure that employees are not forced to leave their jobs for ideological, 
discriminatory, or arbitrary reasons; to ensure that the workplace is 
safe, and free from sexual or racial harassment; and to ensure that 
employees have some say in workplace decisions, and the opportunity 
to understand how their work is helpful or significant to other peo
ple. 253 Although complete decommodification of work or housing is 

closeness to personhood, not to inefficiencies caused by transaction costs. If we think that 
because of their desperate poverty and the pricing policies of landlords and employers, tenants 
and workers would not wish to have the reltulations, that is, would choose complete commo
dification, then that place~ us in the double bind. Stt supra pp. 1915-17. The regulations are 
not thereby rendered unjustified, how.ever, if they are now our best available alternative. 

151 Thus, the category of personal property may be seen as related to incomplete commodi
fication. Set supra notes 115-17. For those things that we accept as being appropriately 
identified with the person, a range of protections exists to shield them from market forces and 
wronllful treatment as funllible. The ability to establish oneself in relationship with thinlls is 
promoted by the social aspect of incomplete commodification; one. the relationship is established, 
the thing is personal. 

III Other reltulation of labor and rental housinll can also be seen as partial dec om modification 
based on personhood. For example. there is some tendency toward recognizing job-tenure rights, 
lte, e.g., Individual Righls in Ihe Workplact: The Employm,nl-AI-WiII/Hue, 16 U. MICH. J.L. 
REF. 199 (198.~); Hermann & Sor, Prop,rty Rights in On".! Job: The Calt Jor I.imiting Em· 
ployment-At-Will, 24. ARIZ. L. REV. 763 (1982), and a parallel tendency toward recognizing 
tenants' tenure rights, st" e.g., RESTATEMENT (SECOND) OF PROPERTY § 14.8 (1977) (prohibiting 
retaliatory evictions in residential housing); Uniform Residential Landlord and Tenant Act § 
5.101 (1972) (same); N.]. STAT. ANN. § 2A:18-61.1 (West Supp. 1976) (limiting the termination 
of residential tenancies to enumerated grounds of "good cause"); Baar, GuidtlintJ Jor Drq/ling 
Renl Conlrol Laws: uJJons oj a Decade, 35 RUTGERS L. REV. 723,833-35 (1983) (noting that 
eviction control accompanies rent control). Partial decommodification of labor is proceedinlt 
further with the advent of comparable worth (a form of just price regulation), Set, t.g .. 
COMPARABLE WORTH AND WAGE DISCRIMINATION: TECHNICAL POSSIBILITIES AND POLITICAL 
REALITIES (H. Remick ed. 1984); Weiler, Tht Wagts 0/5t%: Tht Um and LimilJ o/Comparablt 
Worth, 99 HARY. L. REV. 1728 (1986), and partial decommodification of rental housinlt is 
proceedinlt further with rent control (also a form of just price rellulation). Set Baar, supra, at 
725-26 & n.1 (estimating that approximately 10% of all privately owned residential units in the 
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not now possible, these incomplete commodifications can be seen as 
responses in our nonideal world to the harm to personhood caused by 
complete commodification of work and housing. 

D. Evolutionary Pluralism Applied: Problems of Sexuality and 
Reproductive Capacity 

I now offer thoughts on how the analysis that I recommend might 
be brought to bear on a set of controversial market-inalienabilities. 
It is not my purpose to try to provide the detailed, practical evaluation 
that is needed, but only to sketch its general contours. The example 
I shall pursue is the contested commodification of aspects of sexuality 
and reproductive capacity: the issues of prostitution, baby-selling, and 
surrogacy.254 I conclude that market-inalienability is justified for 
baby-selling and also - provisionally - for surrogacy, but that pros
titution should be governed by a regime of incomplete commodifica
tion. 

Assuming that our ideal of personhood includes the ideal of sexual 
interaction as equal non monetized sharing, we might imagine that the 
"good" commodified sexuality ought not to exist: that sexual activity 
should be market-inalienable. 255 But perhaps prohibition of the sale 
of sexual services, if it aims to preserve sexuality as non monetized 
sharing, is not justified under current circumstances, because sex is 
already commodified. 256 Moreover, in our nonideal world, market
inalienability - especially if enforced through criminalization of sales 
- may cause harm to ideals of personhood instead of maintaining 

Unitrd Stat~s arr subject to some form of r~nt contro\); Radin, R.siduatial R.nt Control, supra 
note 220. 

154 Thesr arr som~ of the central casrs of contest~d commodification. For other cas~s to 
which markd-inalienability miJl:ht br rxtend~d, see notes Z7-33, z3S above. Ther~ are occa
sionally market-inalienabilities attached to things that se~m "external,' in the sense of not bein~ 

closely related to personhood as now conceiv~d. Many of th~se invite us to consider human 
personhood in a broad ecolo~ical context. Examples are l~gislation banning huntinll and trade 
in artifact~ of cndan~crrd ~prcic~. Su, t.g., Andrus v. Allard, 444 U.S. 51, 64-68 (1</7<)) 
(upholding a market inalienability in the Eagle Prot~ction Act, 16 V.S.c. § 668(a) (1<)81), aJl:ainst 
challenge as a taking); cf. Rose-Ackerman, supra note 10, at 943 (discussing these inalienabilities 
from an economic efficiency perspective). 

1SS I am confining the present discussion to traditional male-female prostitution because I 
am considerinJl: a set of would-be commodities that womrn would control. A different non ideal 
moral analysis will no doubt be rrquired for other (orms. 

156 Legalized prostitution has existed in many places, and there has always been a lar~e 

black market of which everyone is well aware. That those who purchase prostitutes' services 
are often not prose~uted seems to indicate that commodification of sexuality, at least by the 
purchasers, is tolerated. For various views on commodification and prostitution, ser, for ex
ample, ]aJl:!l:ar, Prostitution, in THE PHILOSOPHY OF SEX (A. Soble ed. 1980); Richards, Com
mtrcial Sex alld tht Rights of tht PtrsOIl: A Moral Argumtllt for tht Decriminalizatioll of 
Prostitlltion, IZ7 U. PA. L. REV. 1195 (1979); and sources cited in notr 31 above. 
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and fostering them, primarily because it exacerbates the double 
bind. 257 Poor women who believe that they must sell their sexual 
services to survive are subject to moral opprobrium, disease, arrest, 
and violence. The ideal of sexual sharing is related to identity and 
contextuality, but the identity of those who sell is undermined by 
criminalization and powerlessness, and their ability to develop and 
maintain relationships is hurt by these circumstances. 

Nevertheless, despite the double bind and the harms of the black 
market to prostitutes, fear of a domino effect could perhaps warrant 
market-inalienability as an effort to ward off conceiving of all sexuality 
as fungible. Many people would say, however, that the known avail
ability of commodified sex by itself does not render nonfungible sexual 
interactions impossible or even more difficult, and that the prevalence 
of ideals of interpersonal sexual sharing in spite of the widespread 
association of sex and money is proof that the domino effect in rhetoric 
is not to be feared. But we must evaluate the seriousness of the risk 
if commodification proceeds. What if sex were fully and openly com
modified? Suppose newspapers, radio, TV, and billboards advertised 
sexual services as imaginatively and vividly as they advertise computer 
services, health clubs, or soft drinks. Suppose the sexual partner of 
your choice could be ordered through a catalog, or throu!?:h a large 
brokerage firm that has an "800" number, or at a trade show, or in a 
local showroom. Suppose the business of recruiting suppliers of sexual 
services was carried on in the same way as corporate headhunting or 
training of word-processing operators. A change would occur in 
everyone's discourse about sex, and in particular about women's sex
uality. New terms would emerge for particular gradations of market 
value, and new discussions would be heard of particular abilities or 
qualities in terms of their market value. With this change in discourse 
would come a change in everyone's experience.2S8 The open market 
might render subconscious valuation of women (and perhaps everyone) 
in sexual dollar value impossible to avoid. It might make the ideal 
of nonmonetized sharing impossible. Thus, the argument for noncom
modification of sexuality based on the domino effect, in its strongest 
form, is that we do not wish to unleash market forces onto the shaping 
of our discourse regarding sexuality and hence onto our very concep
tion of sexuality and our sexual feelings. 

This domino argument assumes that non monetized equal sharing 
relationships are the norm or are at least attainable. That assumption 
is now contested. Some feminists argue that male-female sexual re
lationships that actually instantiate the ideal of equal sharin!?: are 
under current social circumstances rare or even impossible. lSQ Ac-

157 Set supra pp. 1915-17. 

158 This is the lesson 'of the effect of rhetoric on our world. Srr SlIP'" pp. 1881-85 

15. Set, t.g., C. MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAW 
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cording to this view, moreover, women are oppressed by this ideal 
because they try to understand their relationships with men in light 
of it, and conceal from themselves the truth abQut their own condition. 
They try to understand what they are doing as giving, as equal 
sharing, while their sexuality is actually being taken from them. If 
we believe that women are deceived (and deceiving themselves> in this 
way, attempted noncommodification in the name of the ideal may be 
futile or even counterproductive. Noncommodification under current 
circumstances is part of the social structure that perpetuates false 
consciousness about the current role of the ideal. Some feminists also 
argue that many male-female sexual relationships are (unequal) eco
nomic bargains, not a context in which equal sharing occurs.260 If 
that is true, attempted noncom modification means that prostitutes are 
heing singlen out for punishment for something pervasive in women's 
condition, and that they are being singled out because their class or 
race forecloses more socially accepted forms of sexual bargaining. 
This returns us to the double bind. 

Perhaps the best way to characterize the present situation is to say 
that women's sexuality is incompletely commodified. Many sexual 
relationships may have both market and nonmarket aspects: relation
ships may be entered into and sustained partly for economic reasons 
ann partly for the interpersonal sharing that is part of our ideal of 
human flourishing. Even if under current circumstances the ideal 
misleads us into thinking that unequal relationships are really equal, 
it seems that the way out of such ideological bondage is not to abandon 
the ideal, but rather to pursue it in ways that are not harmful under 

IIQII7); (;nlllirh. Til, P,,/ili.-a/ E"",omy oj Srxllaiily. 16 REV. RADICAL POI •. ECON. 14.1 (1'1114): 
Hantli,. Is GflldnJllslir, a Compirlrd Agtndaf (Book Review). 100 HARV. L. REV. 69011'111;). 
MacKinnon. Frminism. Manism. M,'hod and Iht Stalt: Toward F,minist Jurispnld,n". X 

SIGNS. J WOMEN CULTURF. & SOC. 6.IS (198.\); MacKinnon. Ftminism. Marxism. M'lhod. and 
III, StaIr. An Ag,nda for Til",,,·. 7 SIGNS: J. WOMEN CULTURE & SOC. 515 (1982). 

,.0 Suo t.g .. A. JAGGAR. FEMINIST POLITICS AND HUMAN NATURE (198.\); P. Roos. (;F.N· 

OF.R AND WORK 119-54 (1'185); Rubin. Tht Traffic in Womtn. in TOWARD AN ANTHROPOLO(;Y 

OF WOMEN 157 (R. Reiter ed. 19i5). Insistence on continued noncommodification of homemaker 
scn·iccs of a wife is also problematic. The context of current sexual politics mak .. hnth 
commodification and noncommodification seem ~enerally disempowerin~ to women. A5simila
tion to the market paradiJ(m seems defeatinJ( for personhood. relationships. and political identit\". 
hut J(iven economic and cultural realities. so does continued insistence on a realm of nonmarket 
interpersonal sharinl(. 

The additional arl(ument that the commodity form of a thing millht drive out the noncom· 
modified version of the "same" thinl( does not seem at present a great threat to nonmarketized 
homemaker services. A domestic services market (though not one that is in full bloom) do", 
(oexi~l with a parallel das~ of unpaid providers. It does not appear that. as a re~ult. we ha\T 
impliciti\" come to think of homemaker services in market rhetoric. And if we had - here is 

lhe rlouble bind aJ(ain - many women would be better off at clivorce. when money is all that 

i, left at stake q L·. WEITZMAN. THE DIVORCE REVOLUTION J2.1-401 (1985) (de'fribinJ( thr 

disastrous economic consequences to women and children of the present system of divorce). 
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these non ideal circumstances. Market-inalienability seems harmful, 
not only because it might be ideologically two-edged, but also because 
of the double bind .. Yet complete commodification, if any credence is 
given to the feared domino effect, may relinquish our conception of 
sexuality entirely. 

The issue thus becomes how to structure an incomplete commo
dification that takes account of our nonideal world, yet does not 
foreclose progress to a better world of more equal power (and less 
susceptibility to the domino effect of market rhetoric). I think we 
should now decriminalize the sale of sexual services in order to protect 
poor women from the degradation and danger either of the black 
market or of other occupations that seem to them less desirable. At 
the same time, in order to check the domino effect, we should prohibit 
the capitalist entrepreneurship that would operate to create an orga
nized market in sexual services even though this step would pose 
enforcement difficulties. It would include, for example, banning bro
kerage (pimping) and recruitment. 261 It might also include banning 

161 In another double bind situation, the sale of human orltans, California has imposed an 
analoltous incomplete ~ommodification, providing that patients may sell their orltans hut ni
minalizing brokerin!!. Su CAL. PENAL CODE § .,67f(e) (West 1986). In structurinlt an incomplete 
commodification for sexual activity, another important issue is whether contracts to sell sexual 
services should be enforced. The usual reason given for precludin!!: specific performance of 
personal service agreements is that to force someone to perform smacks of slavery. If sexual 
service contracts were to be specifically performed, persons would be forced to yield their bodily 
integrity and freedom; this is commodification of the person. Suppose, then, that we decide to 
preclude specific performance but allow a damage remedy. Enforceable contracts miltht make 
the "gOOft." rommanrl hilther pric.s. This is on the procommmlification ,irl. of the rlouhle hinrl. 
The other sirle i, thRt havinlt to pay damalt.s for dccirlinR n,,' t" I"nJ(altc in sex with ,,,meone 
",ems very harmful to the ideal of sexuality as inteltral to personhood, and it .. ems that 
determining the amount of dama!!:es due is tantamount to complete commodification. Grantinlt 
a damage remedy requires an official entity to place a funRible value on the "goods"; commo
dification is thus officially imposed. Thus, we should make such contracts unenforceable, 
denying the most important factor of commodification - enforceable free contract. We could 
either provide for restitution if the woman reneges or let losses lie. If we let losses lie, we 
preclude any increased domino effect that official governmental (court) pronouncements about 
commodified sexuality might cause. But letting losses lie woulrl also allow men to take and not 
pay when women are ignorant or powerless enouRh to fail to collect in advance. 

Similar two-edged results are reached by the doctrine of nonenforcement of illegal contracts, 
under which contracts to render sexual services are currently unenforceable because of the 
illegality of prostitution. Su, e.g., CORBIN ON CONTRACTS § 1476 (1962) (stating that a contract 
in furtherance of immorality is void). Under this doctrine there can be a no-win situation for 
women in situations of non marital cohabitation, if the relationship is either construed as too 
close to countenance commodification, thus becoming an illegal contract for sexual services, or 
too distant to infer it, thus becoming one in which no contract in fact was made. Su Dalton, 
Att Essay i"lI,t Dtcotts/l'llr.liort o/Cort/rae/ Doctrirte, 94 VALE. L.]. 997,1101-02 (1985). This 
seems to be an instance of the double bind: women who lack power are oppressed both by the 
noncom modification interpretation ahd by the commodification interpretation. 
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advertising. Tryin~ to keep commodification of sexuality out of our 
discourse by banning advertising does have the double bind effect of 
failing to legitimate the sales we allow, and hence it may fail to 
alleviate significantly the social disapproval suffered by those who sell 
sexual services. It also adds "information costs" to their "product," 
and thus fails to yield them as great a "return" as would the full
blown market. But these non ideal effects must be borne if we really 
accept that extensive permeation of our discourse by commodification
talk would alter sexuality in a way that we are unwilling to counte
nance. 262 

A different analysis is warranted for baby-selling. Like relation
ships of sexual sharing, parent-child relationships are closely connected 
with personhood, particularly with personal identity and contextuality. 
Moreover, poor women caught in the double bind raise the issue of 
freedom: they may wish to sell a baby on the black market,263 as they 
may wish to sell sexual services, perhaps to try to provide adequately 
for other children or family members.264 But the double bind is not 
the only problem of freedom implicated in baby-selling. Under a 
market regime, prostitutes may be choosing to sell their sexuality, but 
babies are not choosing for themselves that under current non ideal 
circumstances they are better off as commodities. If we permit babies 
to be sold, we commodify not only the mother's (and father's) baby
making capacities - which might be analogous to commodifying 
sexuality - but we also conceive of the baby itself in market rhetoric. 
When the baby becomes a commodity, all of its personal attributes 
- sex, eye color, predicted I.Q., predicted height, and the like -
become commodified as well. 265 This is to conceive of potentially all 
personal attributes in market rhetoric, not merely those of sexuality. 

,., There may be cases in which it is clearer than it is with regard to sexuality that market
inalienability is presently unjustified. A possible example is "amateur" athletics, in particular 
the services of collegiate football players. See supra note 3'. At present, the issue seems to be 
not whether the accoutrements of capitalism can be kept out of athletics, but instead whether 
the suppliers of services are to be allowed a share of the take. This situation is analogous to 
prostitution in that some of the suppliers may be members of oppressed classes, but disanaloltous 
in that commodifyinl( these services is not at present connected with any particular moral 
opprobrium. Moreover. although the noncommodified form of athletic endeavor may be part 
of an interaction that is important for certain kinds of participatory bonding. that interaction is 
not at present as central to personhood as sexual interaction. 

16.1 See g~nerally N. RAKER. BA8YSELLlNG: THE SCANDAL OF BLACK-MARKET ADOPTIONS 
(IIn R). 

164 See N. BAKER. supra note 263, at 43 (suggesting that most natural mothers who give up 
babies for adoption on the black market are 13- to 14-year-old girls). 

105 Hence. as Posner says. there would be "good" babies (and presumably "bad" babies). Su 
Posner. slIpra note 8. at 142 (quoted in note 51 above). As a result. boy babies might be "worth" 
more than girl babies; white babies might be "worth" more than nonwhite babies. 
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Moreover, to conceive of infants in market rhetoric is likewise to 
conceive of the people they will become in market rhetoric, and to 
create in those people a commodified self-conception. 

Hence, the domino theory has a deep intuitive appeal when we 
think about the sale of babies. An idealist might suggest, however, 
that the fact that we do not now value babies in money su~~ests that 
we would not do so even if babies were sold. Perhaps babies could 
be incompletely commodified, valued by the participants to the inter
action in a nonmarket way, even though money changed hands. Al
though this is theoretically possible, it seems too risky in our non ideal 
world. 266 If a capitalist baby industry were to come into being, with 
all of its accompanying paraphernalia, how could any of us, even 
those who did not produce infants for sale, avoid subconsciously 
measuring the dollar value of our children? How could our children 
avoid being preoccupied with measuring their own dollar value? This 
makes our discourse about ourselves (when we are children) and about 
our children (when we are parents) like our discourse about cars. 
Seeing commodification of babies as an inevitable and grave injury to 
personhood appears rather easy.267 In the worst case, market rhetoric 
could create a commodified self-conception in everyone, as the result 
of commodifying every attribute that differentiates us and that other 
people value in us, and could destroy personhood as we know it. 

I suspect that an intuitive grasp of the injury to personhood in
volved in commodification of human beings is the reason many people 
lump baby-selling together with slavery.168 But this intuition can be 
misleading. Selling a baby, whose personal development requires 
caretaking, to people who want to act as the caretakers is not the 

1M Perhaps we should separately evaluate the risk in the cases of sellinl( "unwanted" hahie, 
and sellinl( babies commissioned for adoption or otherwise "produced" for ,ale The risk of 
complete commodification may be I(reater if we offtcially sanction brinl(inl( habies into the wurld 
for purposes of sale than if we sanction ac(eptinl( money once they are already born It seems 
such a distinction would be quite difficult to enforce. however. because nothinl( prevents the 
would-be seller from declaring any child to be "unwanted" Thus. permittinl( the sale of any 
babies is perhaps tantamount to permitting the production of them for sale. 

167 As Lewis Hyde recounts: 
In 1980 a New Jersey couple tried to exchanl(e their baby for a secondhand Corvette 
worth $8,800. The used-car dealer (who had been tempted into the deal after the loss 
of his own family in a fire) later told the newspapers why he chanl(ed his mind: "My 
first impression was to swap the car for the kid. I knew moments later that it would be 
wrong - not so much wrong for me or the expense of it, but what would this baby do 
when he's not a baby anymore? How could this boy cope with life knowin!( he was 
traded for a car?" 

L. HVDE, supra note 101, at 96 n.· (1979)· 
163 It is sometimes said that baby-selling violates the thirteenth amendment. Su. r.g., 

Holder, Surrogate Motherhood: Babies for Fun and Profit, 12 LAW. MED. & HEALTH CARE 
I IS (1984). For a summary of various arguments leveled al(ainst baby-sellin/(, sec Prichard, 
cited in note 9 above. 
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same thin~ as selling a baby or an adult to people who want to act 
only as users of her capacities. Moreover, if the reason for our aver
sion to baby-selling is that we believe it is like slavery, then it is 
unclear why we do not prohibit baby-giving (release of a child for 
adoption) on the ground that enslavement is not permitted even with
out consideration. We miJ!;ht say that respect for persons prohibits 
slavery but may require adoption in cases in which only adoptive 
parents will treat the child as a person, or in the manner appropriate 
to becoming a person. But this answer is still somewhat unsatisfac
tory. It does not tell us whether parents who are financially and 
psycholoJ!;ically capable of raisinJ!; a child in a manner we deem proper 
nevertheless may give up the child for adoption, for what we would 
consider less than compelling reasons. If parents are morally entitled 
to give up a child even if the child could have (in some sense) been 
raised properly by them,169 our aversion to slavery does not explain 
why infants are subject only to market-inalienability. There must be 
another reason why baby-giving is unobjectionable. 

The reason, I think, is that we do not fear relinquishment of 
children unless it is accompanied by market rhetoric. 27o The objection 
to market rhetoric may be part of a moral prohibition on market 
treatment of any babies, regardless of whether non monetized treat
ment of other children would remain possible. To the extent that we 
condemn baby-selling even in the absence of any domino effect, we 
are saying that this "good" simply should not exist. Conceiving of 
any child in market rhetoric wrongs personhood. In addition, we 
fear, based on our assessment of current social norms, that the market 
value of babies would be decided in ways injurious to their personhood 
and to thc personhood of those who buy and sell on this basis, 
cxaccrhatin~ class, race, and J!;ender divisions. To the extent the 
objection to baby-selling is not (or is not only) to the very idea of this 
"J!;ood" <marketed children), it stems from a fear that the non market 
version of human beings themselves will become impossible. Con
ceiving of children in market rhetoric would foster an inferior concep
tion of human flourishing, one that commodifies every personal attri-

, •• Rut perhaps we shuuld prophylactically decline to trust an)· parents who wished to li:ive 
a child away for "frivolous" reasons adequately to raise a child if forced to keep her. 

170 Relinquishing a child may be Seen as admirable altruism. Some people who tr:ive up 
children for adoption do so with pain. but with the belief that the child will have a better life 
with someone else who needs and wants her, and that they are contributing immeasurably to 
the adoptive parents' lives as well as to the child·s. Baby-sellintr: mitr:ht undermine this belief. 
because if wealth determined who !l(ets a child. we would know that the adoptive parents valued 
the child as much as a Volvo but not a Mercedes; if an explicit sum of money entered into the 
decision to tr:ive tile child uP. then we would not as readily place the altruistic interpretation on 
our own motives. If babies could be seen as incompletely commodified. however. the altruism 
mitr:ht coexist with sales. Stt mpra pp. 1913-14. 1926. 
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bute that might be valued by people in other people. In spite of the 
double bind, our aversion to commodification of babies has a basis 
strong enough to recommend that market-inalienability be maintained. 

The question of surrogate mothering seems more difficult,271 I 
shall consider the surrogacy situation in which a couple desiring a 
child consists of a fertile male and an infertile female.21 2 They find 
a fertile female to become impregnated with the sperm of the would
be father, to carry the fetus to term, to give birth to the child, and 
to relinquish it to them for adoption. This interaction may be paid, 
in which case surrogacy becomes a good sold on the market, or 
unpaid, in which case it remains a gift. 

Those who view paid surrogacy as tantamount to permitting the 
sale of babies point out that a surrogate is paid for the same reasons 
that an ordinary adoption is commissioned: to conceive, carry, and 
deliver a baby. 273 Moreover, even if an ordinary adoption is not 

171 Surrogacy is often popularly viewed as baby-selling, and the thirteenth amendment is 
invoked. Su, ~.g., Holder, supra note 268, at 117. The slavery analogy is inadequate for the 
reasons detailed above. 

Surrogacy has engendered a number of different viewpoints. Su, ~.g., Hollinger, From 
Coitus to Comm~ru: L~gal a"d Social Co"uque"us of No"coital R~productio", 18 U. MICH. 

].L. REF. 865, 870 (1985) (arguing that "any legal efforts to prohibit this [baby-making) market 
from operating would be unwise"); Katz, Surrogat~ Motherhood and th~ Baby-S~IIi"g Laws, 20 

COLUM. J,L. & Soc. PROBS. 1,52-53 (1986) (arguing that surrogate motherhood is "fundamen
tally different from baby-selling" and could provide "a new solution for infertility"); Krimmel, 
supra note 28, at JS (maintaining that it is ethically impermissible to bring a child into the 
world for purposes other than the desire to act as her parents); Mellown, A" l"compl~t~ Pictur~: 

The D~bat~ About SlIrrogat~ Motherhood, 8 HARv. WOMEN'S L.]. 23 (1985) (pointing out 
shortcomings of viewing surrogacy either from the perspective of the liberal ideololO' of free 
contract or from the conservative perspective of preserving the traditional family); Note, De
ve/opi"g a Concept of th~ Modem "Family": A Propostd Uniform SurroglJt~ Parenthood Act, 
73 GEO. L.]. 1283 (1985) (presenting, with extensive commentary, a statute legalizing surrogacy 
and regulating the interaction by requiring the participation of doctors, psychologists, and 
lawyers, limiting compensation of the surrogate to $25,000, prohibiting reduction in compen
sation if the child is stillborn or impaired, and making specific performance available to both 
parties); Note, Reproductive Tech"ology and the Procreative Rights 0/ the U"mamed. 98 HARv. 
L. REv. 669, 684-85 (1985) (arguing that the Supreme Court has implicitly recognized a right 
to procreate and that individuals should not be "arbitrarily deprived of the ability to exercise 
[that right) through the use of reproductive technology"); Note, Rumpelslilts/tin Revisited: The 
Inalienable Rights of Surrogate Mothers, 99 HARV. L. REv. 1936, 1954-55 (1986) (defending 
the inalienability of abortion rights for surrogate mothers and the alienability of their rights to 
rear the children once born); Set also Magisterium of the Catholic Church, Instruction on Respect 
for Human Life in Its Origin and on the Dignity of Procreation: Replies to Certain Questions 
of the Day 25 (Feb. 22, 1987) (stating that surrogacy, like artificial insemination by a donor, is 
'contrary to the unity of marriage and to the dignity of the procreation of the human person"). 

m A full treatment of the issues of surrogacy must also consider embryo transfer, in which 
the baby is not genetically related to the surrogate, and single men or gay couples who desire 
to become fathers. 

m Surrogacy appears evetl more like a commissioned adoption if what is important to the 
adopting couple is not primarily the genetic link between father and baby, but rather the 
opportunity to exercise control over the mother's background and genetic make-up and to 
monitor her pregnancy. Su, e.,., The Pain o/I"fertility: One Couple's Choices, L.A. Times, 
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commissioned, there seems to be no substantive difference between 
paying a woman for carrying a child she then delivers to the employ
ers, who have found her through a brokerage mechanism, and paying 
her for an already "produced" child whose buyer is found through a 
brokerage mechanism (perhaps called an "adoption agency") after she 
has paid her own costs of "production." Both are adoptions for which 
consideration is paid. Others view paid surrogacy as better analogized 
to prostitution (sale of sexual services) than to baby-selling. They 
would say that the commodity being sold in the surrogacy interaction 
is not the baby itself, but rather "womb services."274 

The different conceptions of the good being sold in paid surrogacy 
can be related to the primary difference between this interaction and 
(other) baby-selling: the genetic father is more closely involved in the 
surrogacy interaction than in a standard adoption. The disagreement 
about how we might conceive of the "good" reflects a deeper ambiguity 
about the degree of commodification of mothers and children. If we 
think that ordinarily a mother paid to relinquish a baby for adoption 
is selling a baby, but that if she is a surrogate, she is merely selling 
gestational services, it seems we are assuming that the baby cannot 
be considered the surrogate's property, so as to become alienable by 
her, but that her gestational services can be considered property and 
therefore become alienable. If this conception reflects a decision that 
the baby cannot be property at all - cannot be objectified - then 
the decision reflects a lesser level of commodification in rhetoric. But 
this interpretation is implausible because of our willingness to refer to 
the ordinary paid adoption as baby-selling,l75 A more plausible in
terpretation of conceiving of the "good" as gestational services is that 
this conception reflects an understanding that the baby is already 
someone else's property - the father's. This characterization of the 
interaction can be understood as both complete commodification in 
rhetoric and an expression of gender hierarchy. The would-be father 
is "producing" a baby of his "own, "276 but in order to do so he must 

Mar. 22, 1987, § 6, al 11. col. I. One adopling falher remarked: "We fell, in Ihe ca5e of 
surro~ales, we would be involved from Ihe beginning: conceplion, moniloring Ihe felus 
The couple said they "would haw adopted had the surro!(ale option not been available." Id. 

". Su, f.g., Hollinger. JltpYa nole 1il. al 893 ("The payments are nol to purchase a child, 
bul 10 compensate for per,onal services. ",; Jet abo Note. Baby·Silting Con,idtyation: S"rrogott 
Moth,y', Right 10 "R,nl lIer Womb" fay a Fer, 18 GONZAGA L. REV. 5.19.549 (198.11 (arlluinll 
that a surro!(ate mother is not selling her baby, but rather is "providlin(liJ a home in her womb 
for the child of anolher"'. 

1<5 If we were assuminl/ Ihat babies cannot be property, we would more readily envision an 
ordinary adoption for a price not as haby·sellinl/. bul rather as sale of I/eslational services. or 
fetal (lirowth support sen·ices. followed by the gift of an unmonetized child. 

176 Su, t.g., To Seyw "Ih, BfSt In'ty(" of Iht Child". N.Y. Times. Apr. I. 1987. § B. at 
2, col. 2 ("At birth. the father docs not purchase the child. It is his own biological (lienetically 
related child. He cannol purchase whal is already his. "). Indeed. the very label we now Ilive 
the birlh molher reRecls the falher's ownership: she is a "surro!':ate" for "his" wife in her role of 
bearin/( "his" child. 
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purchase these "services" as a necessary input. Surrogacy raises the 
issue of commodification and gender politics in how we understand 
even the description of the problem. An oppressive understanding of 
the interaction is the more plausible one: women - their reproductive 
capacities, attributes, and genes - are fungible in carrying on the 
male j!;enetic line.1 77 

Whether one analoj!;izes paid surroJ!:acy to sale of sexual services 
or to baby-selling, the underlying concerns are the same. First, there 
is the possibility of even further oppression of poor or ignorant women, 
which must be weighed against a possible step toward their liberation 
through economic gain from a new alienable entitlement - the double 
bind. Second, there is the possibility that paid surrogacy should be 
completely prohibited because it expresses an inferior conception of 
human flourishing. Third, there is the possibility of a domino effect 
of commodification in rhetoric that leaves us all inferior human beings. 

Paid surrogacy involves a potential double bind. The availability 
of the surroj!;acy option could create hard choices for poor women. In 
the worst case, rich women, even those who are not infertile, might 
employ poor women to bear children for them. It might be degrading 
for the surrogate to commodify her gestational services or her baby, 
but she might find this preferable to her other choices in life. But 
although surrogates have not tended to be rich women, nor middle
class career women, neither have they (so far) seemed to be the poorest 
women, the ones most caught in the double bind. 278 

Whether surrogacy is paid or unpaid, there may be a transition 
problem: an ironic self-deception. Acting in ways that current gender 
ideology characterizes as empowering might actually be disempower
inj!;. Surrogates may feel they are fulfilling their womanhood by pro
ducing a baby for someone else, although they may actually be rein
forcing oppressive gender roles. 279 It is also possible to view would-

277 Biblical "surro!(ate" interactions may be seen in this way. Set GmrJiJ 16 (Abraham, 
Sarah. and Ha!!ar); (jeneJIJ .10 (Jacob, Rachel, and Bilhah). Perhaps some would see artificial 
insemination as analol(ously oppressive to men, but the situations are asymmetrical because of 
the present Jl:cnder structure. Stt Infra note 21\5. 

/7. Su, t.g., S"rrogatt Motherhood: A Prarl/cr That'J Still Undtrgoing Birth PangJ, L.A. 
Times, Mar. 22, 1987, § 6, at 12, col. 2 (citinJl: research findin,! that "(tlhe avera!!e surro!!ate 
mother is white, attended two years of college, married youn!': and has all the children she and 
her husband want"). Perhaps allowing surrogacy but not permittinp: adoption for a price would 
worsen the double bind for poor women, who are less likely to be chosen as surrogates by the 
couples who seek this arran!!ement. To underscore the irony of the double bind, consider the 
testimony of an adoptinJl: mother who fears that surro!!acy "can exploit the lower classes and 
the women of the Third World," and thus finds it "unconscionable" to choose as surrogates 
women who are poverty-stricken and need the money. [d. § 6, at 12, col. I. 

HQ Even if surroJo1:ate motherin!/: is subjectively experienced as altruism, the surrogate's self
conception a., nurturer, caretaker, and service-.(iver mi((ht be viewed as a kind of ((ender role
oppression. Su, t.g .. A. DALLY, INVENTING MOTHERHOOD: THE CONSEQUENCES OF' AN IDEAL 
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be fathers as (perhaps unknowing) oppressors of their own partners. 
Infertile mothers, believing it to be their duty to raise their partners' 
J?;enetic children, could be caught in the same kind of false conscious
ness and relative powerlessness as surrogates who feel called upon to 
produce children for others. Some women might have conflicts with 
their partners that they cannot acknowledge, either about raising 
children under these circumstances instead of adopting unrelated chil
dren, or about havinJ?; children at all. These considerations sUJ?;J!:est 
that to avoid reinforcing gender ideology, both paid and unpaid sur
rogacy must be prohibited. 

Another reason we might choose prohibition of all surrogacy, paid 
or unpaid, is that allowing surrogacy in our nonideal world would 
injure the chances of proper personal development for children await
ing adoption. Unlike a mother relinquishing a baby for adoption, the 
surrogate mother bears a baby only in response to the demand of the 
would-be parents: their demand is the reason for its being born. 280 
There is a danger 1 hat unwanted children might remain parentless 
even if only unpaid surrogacy is allowed, because those seeking chil
dren will turn less frequently to adoption. l81 Would-be fathers may 
strongly prefer adopted children bearing their own genetic codes to 
adopted children genetically strange to them; perhaps women prefer 
adopted children bearing their partners' genetic codes. Thus, prohib
ition of all surrogacy might be grounded on concern for unwanted 
children and their chances in life. 

Perhaps a more visionary reason to consider prohibiting all sur
rogacy is that the demand for it expresses a limited view of parent
child bonding; in a better view of personal contextuality, bonding 
should be reconceived. Although allowing surrogacy might be thought 
to foster ideals of interrelationships between men and their children,182 
it is unclear why we should assume that the ideal of bonding depends 
especially on genetic connection. Many people who adopt children 
feel no less bonded to their children than responsible genetic par
ents;ZR.l they understand that relational bonds are created in shared 

11"X'i: A f{ICII. OF" WOMAN BORN: l\IOTHF.RIlOOI) AS EXPF.RIF.NCE ANI) INSTITI'TION (IQil»; 

Ilanl/i~ . . (IIIH'1I note Z,c\CI, at hf~() 

lllD This is true whcthrr the surrogate ~i\'e!'o or sells the baby or her ~ervi(e~ (howevC'T Wt' 

wish In characterize the thing transferrcrl). If an ar!option is commissioner!. the hahy woulll 
not han lJccn born but for the woulr!·he parents' demanr!. but probably even if these transactions 
were p .. rmitter! there woulll still he a substantial number of unwanted children also availahle 
for adoption. 

,"1 Srr Jr/prn note 2;," 
'" Pcople who are S('nsilive to what mcn lose by not ha\"inlZ the bonr!s with chilr!rcn 

trar!itionally thought characteristic of motherhood might argue that if we hope for "new" men 
that are morc bound up with thcir children, we should foster progress toward this ideal by 
a;suming a r!cep and personal bonr! between men and their genetic offspring, Hence. we might 
think we shoulr! respect and encoura!Ze men's desires for surrogacy. 

, .. There has bcen ,'ery little study, howe,'er. of the emotional aftermath of adoption. Sf( 
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life more than in genetic codes. 284 We might make better progress 
toward ideals of interpersonal sharing - toward a better view of 
contextual personhood - by breaking down the notion that children 
are fathers' - or parents' - genetic property.lR~ 

In spite of these concerns, attempting to prohibit surrogacy now 
seems too utopian, because it ignores a transition problem. At'present, 
people seem to believe that they need genetic offspring in order to 
fulfill themselves; at present, some surrogates believe their actions to 
be altruistic. 286 To try to create an ideal world all at once would do 
violence to things people make central to themselves. This problem 
suggests that surrogacy should not be altogether prohibited. 

Concerns about commodification of women and children, however, 
might counsel permitting only unpaid surrogacy (market-inalienabil
ity). Market-inalienability might be grounded in a judgment that 
commodification of women's reproductive capacity is harmful for the 
identity aspect of their personhood and in a judgment that the close
ness of paid surrogacy to baby-selling harms our self-conception too 
deeply. There is certainly the danger that women's attributes, such 
as height, eye color, race, intelligence, and athletic ability, will be 
monetized. Surrogates with "better" qualities will command higher 
prices in virtue of those qualities. This monetization commodifies 
women more broadly than merely with respect to their sexual services 
or reproductive capacity. Hence, if we wish to avoid the dangers of 
commodification and, at the same time, recognize that there are some 
situations in which a surrogate can be understood to be proceeding 

C. FOOTE, R. LEVY & F. SANDER, CASES AND MATERIALS ON FAMILY LAW 404-24 (3d ed. 
IQ8s). As we can recol(nize from the widespread incidence of child abuse and neltlect, not all 
genetic parents are bonded to their chilrlren in any ideal sense. 

lS4 True, there is usually a deep bond between a baby and the woman who carries it, but 
it seems to me that this bond too is created by shared life, the physical and emotional interde
pendence of mother and child, more than by the identity of the I(enetic material. It will be 
difficult to study this question unless childbearing by embryo transfer, in which a woman can 
carry a fetus that is not p:enetically related to her, becomes widespread. 

'"' Sa Smith, Partn/ing and Prop,,/y, in MOTHf:RING: ESSAYS IN FEMINIST THEORY IQQ 

<). Trebilcut ed. IQR.l). Artificial insemination - anrl for that mailer trarlitional procreation -
poses a similar issue of I(enetic property. It is just as inappropriate to conceive of parent-child 
bondinp: in terms of women's Itenetic "property" as in terms of men·s. But in the context of the 
present Itender structure, the desire to carryon the woman's I(enetic line is less likely to make 
men funltible. Moreover, the interests of women and men are asymmetrical because the carrying 
of the child in the woman's body (whether or not it is hers Itenetically) is a stronl(er factor in 
interrelationships with a child than an abstract p:enetic relationship. 

IR6 A~cording to those who arranlte surroltacy transactioM. some women who have artClI as 
SurrnltRtc. ,I" rep"rt Rltruistic' motivation<,. Srr N. KF.i\Nt: I\r D. IlRF.(), TIIF. SURROI;i\TF. 
MOTHER (IQ81); cf. L.A. Times, $upra note 273, § 6, at 12, col. 1 (reporting the statement of 
a psychotherapist for a Beverly Hills surrogacy center that the majority of surrogates say that 
"they enjoy bein!! pregnant, are attracted by the money. , and reel deep sympathy for women 
who are unable to have children"). Bul cf. note 279. 
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out of love or altruism and not out of economic necessity or desire for 
monetary gain,287 we could prohibit sales but allow surrogates to give 
their services. We might allow them to accept payment of their 
rea~onable oat-of-pocket expen~e~ - a form of market-inalienahility 
similar to that governing ordinary adoption. 211/\ 

Fear of a domino effect might also counsel market-inalienability. 
At the moment, it does not seem that women's reproductive capabil
ities are as commodified as their sexuality. Of course, we cannot tell 
whether this means that reproductive capabilities are more resistant 
to commodification or whether the trend toward commodification is 
still at an early ~tage. Reproductive capacity, however, is not the 
only thing in danger of commodification. We must also consider the 
commodification of children. The risk is serious indeed, because, if 
there is a significant domino effect, commodification of some children 
means commodification of everyone. 289 Yet, as long as fathers do 
have an unmonetized attachment to their genes (and as long as their 
partners tend to share it), even though the attachment may be noni
deal, we need not see children born in a paid surrogacy arrangement 
- and they need not see themselves - as fully commodified. Hence, 
there may be less reason to fear the domino effect with paid surrogacy 
than with baby-selling. The most credible fear of a domino effect -
one that paid surrogacy does share with commissioned adoption - is 
that all women's personal attributes will be commodified. The pricing 
of surrogates' services will not immediately transform the rhetoric in 
which women conceive of themselves and in which they are conceived, 
but that is its tendency. This fear, even though remote, seems grave 
enough to take steps to ensure that paid surrogacy does not become 
the kind of institution that could permeate our discourse. 

Thus, for several reasons market-inalienability seems an attractive 
solution. But, in choosing this regime, we would have to recognize 
the danger that the double bind might force simulations of altruism 
by those who would find living on an expense allowance preferable 
to their current circumstances.29o Furthermore, the fact that they are 
not being paid "full" price exacerbates the double bind and is not 
really helpful in preventing a domino effect. We would also have to 
recognize that there would probably not be enough altruistic surro-

1M; One such example occurs when a woman bears a child for her childlcss sister. 
28M To prevent women from benefitin~ financially from reproductive services, some stales 

have passed criminal statutes prohihilin~ women who relinquish children for adoption from 
rerelVIn/( expenses. Oth.'rs rt''1uir" a full at' .... unlin/( of h'cs reco'ivt'<I. Sri' Kall, .\/lpYr' n,,'" 17t, 
at 8-10, nn. 34-37. 

189 Set supra pp. 1925-26. 
190 The same worry 'applies, of course, to baby·selling in jurisdictions in which payinl': the 

mother's expenses is allowed. See supra note 288. 
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gates available to alleviate the frustration and suffering of those who 
desire children genetically related to fathers,291 if this desire is wide
spread. 

The other possible choice is to create an intomplete commodifi
cation similar to the one suggested for sale of sexual services. The 
problem of surrogacy is more difficult, however, primarily because the 
interaction produces a new person whose interests must be respected, 
In such an incomplete commodification, performance of surrogacy 
agreements by willing parties should be permitted, but women who 
change their minds should not be forced to perform. 292 The surrogate 
who changes her mind before birth can choose abortion; at birth, she 
can decide to keep the baby. 293 Neither should those who hire a 
surrogate and then change their minds be forced to keep and raise a 
child they do not want. But if a baby is brought into the world and 
nobody wants it, the surrogate who intended to relinquish the child 

19, In light of the apparent strength of people's desires for fathers' ~enetic offsprin~, Ihe han 
on profit would also be difficult to enforce. As with adoplion, we would see a black markel 
develop in surrop:acy. 

191 The issue of whether surro~acy al(reements should he sperifically performed .- whelher 
Ihe molher who chanl(es her mind should nonelheless be forced 10 hand over Ihe hahy - I"" 
received the most popular attention recently. Srr, '.g., Falher of Baby M Granlrd CII.,'ady; 

Conlracl U~hdd, N.Y. Times, Apr. 1,1987, § A. at I. col. 5. We should nOllhink, howe\'er, 
Ihat we are faced wilh merely a hinary choire: eilher hannin~ paid surrOl(acv arranl(emcnls or 
Rranling ~pecific Jlerformance of them. To rnnreivr of surrol(:lry as a spcdal situation rt'qllirin~ 

sperific performance seems 10 place undue weil(hl on Ihe supposed I(enelir inleresls nf woul.l
be fathers in Iheir unique "property," and to undervalue holh the personal de\'elopmenl of 
unwanted children they mil(hl otherwise adopt (and become bonded 10) and Ihe personal idenlily 
of women lorn between economic need and deep attachment to a baby. 8111 cf. Hollin~er, HI~ra 

note 271, al 909-19. Hollinl(er', sensitivily 10 Ihe effect of surrOl(acy and olher new reproducli,'e 
'Irale~ics on Ihe a,loplion nf rhil,lrrn who arc nol while or mid,II"-r!"ss, and hrllt'(' art' II,,, 
"desirable," and her underslandin!!: Ihal Ihe slren~lh of Ihe inleresl in parrnlhond ",'cd 1101 he 
as closely lied to !!:enetic parenthood a~ we have lended 10 view iI, seem al odrls with her 
conclusion that surrogacy conlracls should be specifically performed. S" irl. al 909-12. 

193 Of course, we should decide upon a reasonable lime limil durin!!: which she musl make 
up her mind, for il would be injurious to Ihe child iC her life were in limbo for very Ion!!: This 
could be done analol(ously wilh slalutory wailinl( periods Cor adoption 10 become final aller 
birlh. Su, t.g" Surro~ale Parentin!!: Assocs. v. Kenlucky fX .. I Armslron!!:. 707 S. W. 2d 209, 
213 (Ky. 1(86) (holdin!!: Ihal Ihe five-day waitinl( period in Kenlucky's lerminalion of parenlal 
ri!!:hts slatute and consent 10 adoption slatute "Iake!s! prccedence over Ihe parlies' conlractual 
commilments, meaning Ihat Ihe surrogate mother is Cree 10 chan!!:e her mind"). We mighl wish 
10 make the birth mother's decision to keep Ihe child not an absolute righl bul only a \'ery 
strong presumption, such 3.' would be used in a cuslody dispule over a newborn baby in a 
divorce. In my view, however, adoplion is the better analogy: except in very special cases, 
bOlh surrogates and olhers who are (onsidering relinquishin!!: children Cor adoption should he 
able to decide after birth to keep the child. Srt, t.g., id. (slaling Ihal iC a surrol(ale decides 10 

ktep her child, "(slhe would be in Ihe same position vis-a-\'is Ihe child and Ihe biological falher 
as any other molher wilh a child born oul oC wedlock" and Ihat Ihe "parental ri~hls and 
oblhl:ations between the bioloj!ical father and mother. and the oblil(ations they owe the child," 
would be those imposed by the slalules applicable 10 this siluation). 
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should not be forced to keep and raise it. 294 Instead, those who, out 
of a desire for genetically related offspring, initiated the interaction 
should bear the responsibility for providing for the child's future in a 
manner that can respect the child's personhood and not create the 
impression that children are commodities that can be abandoned as 
well as alienated. 295 

We should be aware that the case for incomplete commodification 
is much more uneasy for surrogacy than for prostitution. The poten
tial for commodification of women is deeper, because, as with com
missioned adoption, we risk conceiving of all of women's personal 
attributes in market rhetoric, and because paid surrogacy within the 
current gender structure may symbolize that women are fungible baby
makers for men whose seed must be carried on. Moreover, as with 
commissioned adoption, the interaction brings forth a new person who 
did not choose commodification and whose potential personal identity 
and contextuality must be respected even if the parties to the inter
action fail to do so. 

Because the double bind has similar force whether a woman wishes 
to be a paid surrogate or simply to create a baby for sale on demand, 
the magnitude of the difference between paid surrogacy and commis
sioned adoption is largely dependent on the weight we give to the 
father's genetic link to the baby. If we place enough weight on this 
distinction, then incomplete commodification for surrogacy, but not 
for baby-selling. will be justified. But we should be aware. if we 
choose incomplete commodification for surrogacy. that this choice 
might seriously weaken the general market-inalienability of babies. 

1"4 Because a prrJZnancy and a rhild'~ life are involved in the stltrOjlary intrraC"tion. rathe'r 

lhan just one sexual encounter as with prostitution. "official" recol(nition of the interartion. with 

its contribution to commodification. will have to be tolerated, rel(are!less of whether we rhoo,,' 
market-inalienability or incomplete commodification. Decisions will ha\'e to be made alKtIIt 
restitution in case of breach, about payment of the surrol(ate's expenses, and above all. about 
care for the child if all parties fail to take responsibility. Even if we choose incomplete 
commodification, contract remedies should be a\·oided. Specific performance should he avoide,l 

because of the analo~' to personal service al(reements, and also because we should not conceive 
of children as unique I(ooe!s. $ff .wpra note 2<)2; damal(e remedies should be avoie!ed hecau,e 
of the obvious "official" commodification involved in seltin!!: a dollar value on the loss It is not 
my purpose here, howe\·er. to try to draft an appropriate statute or I(uie!elines for courts. 

19~ The special danl(ers of commodification in the surrol(acy situation shoul,1 ,erve to di,tin· 

I(uish it from the way we treat children I(enerally. Perhaps a re!lulatory scheme shoule! requirr 
bondinl(, insurance policies. or annuities for the child in case of death of the ae!optive parents 

or renel(inl( by them. Set Note. Ott'eloping a Conupt 0/ thr Modrrn "Family": II Proposrd 
Uniform SIIrrogalr Partntllood Art. sIIpra note 271. at 1304. Bllt cf. Hollinl(er. slipra note 'il. 
at 91 J n. Ji4 (arguinl( that financial requirements for surrogate parents are unwarranted hccau,e 
the state does not require that "children I(eneratee! bv coital means be ,imilarly protocte,1"I 

Perhaps a belter scheme Ibecause less oriented to market solutions) coule! require that alternative 
adoptive parents at least be sou!!:ht in advance. 
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which prohibits commissioned adoptions. 296 If, on balance, incom
plete commodification rather than market-inalienability comes to seem 
right for now, it will appear so for these reasons: because we judge 
the double bind to suggest that we should not completely foreclose 
women's choice of paid surrogacy, even though we foreclose commis
sioned adoptions; because we judge that people's (including women's) 
strong commitment to maintaining men's genetic lineage will ward off 
commodification and the domino effect, distinguishing paid surrogacy 
adequately from commissioned adoptions; and because we judge that 
that commitment cannot be overridden without harm to central as
pects of people's self-conception. If we choose market-inalienability, 
it will be because we judge the double bind to suggest that poor 
women will be further disempowered if paid surrogacy becomes a 
middle-class option, and because we judge that people's commitment 
to men's genetic lineage is an artifact of gender ideology that can 
neither save us from commodification nor result in less harm to per
sonhood than its reinforcement would now create. In my view, a 
form of market-inalienability similar to our regime for ordinary adop
tion will probably be the better non ideal solution. 

VI. CONCLUSION 

Market-inalienability is an important normative category for our 
society. Economic analysis and traditional liberal pluralism have 
failed to recognize and correctly understand its significance because 
of the market orientation of their premises. In attempting to free our 
conceptions from these premises in order to see market-inalienability 
as an important countercurrent to our market orientation, I have 
created an archetype, universal commodification, and tried to show 
how it underlies both economic analysis and more traditional liberal 
thinking about inalienability. As an archetype, universal commodifi
cation is too uncomplicated to describe fully any actual thinker or 
complex of ideas, but I believe consideration of the archetype and 
what it entails is a necessary corrective. The rhetoric of commodifi
cation has led us into an unreflective use of market characterizations 
and comparisons for almost everything people may value, and hence 
into an inferior conception of personhood. 

I have created a contrasting archetype, universal noncommodifi
cation, to characterize the utopian vision - expressed by Marxists 
and other social critics of the market order - of a social world free 
of market relationships and market conceptions. Although this arche
type, too, is an oversimplification, I believe it enables us to focus on 

296 If paid surrogacy is permitted, it can become a substitute for commissioned adoption. 
Cj. su~r/J note 27 J. 
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the transition problem that always lies between us and our utopias. 
If decommodification of things important to personhood is provision
ally the ideal of justice we should strive for, trying to bring it to pass 
now may sometimes be unjust. In attempting to make the hard 
choices in which both commodification and decommodification seem 
harmful - the transition problem of the double bind - we must 
evaluate each contested commodification in its temporal and social 
context, and we must learn to see in the commodification issue the 
same interconnection between rhetoric and reality that we have come 
to accept between physical reality and our paradigms of thought. 

To the extent that we must not assimilate our conception of per
sonhood to the market, market-inalienabilities are justified. But mar
ket-inalienabilities are unjust when they are too harmful to personhoorl 
in our non ideal world. Incomplete commodification can help us mc
diate this kind of injustice. To see the world of exchange as shot 
through with incomplete commodification can also show us that in
alienability is not the anomaly that economics and more traditional 
liberalism conceive it to be. This perspective can also help us begin 
to decommodify things important to personhood - like work and 
housing - that are now wrongly conceived of in market rhetoric. 

Market-inalienability ultimately rests on our best conception of 
human flourishing, which must evolve as we continue to learn and 
debate. Likewise, market-inalienabilities must evolve as we continue 
to learn and debate; there is no magic formula that will delineate 
them with utter certainty, or once and for all. In our debate, there 
is no such thing as two radically different normative discourses reach
ing the "same" result. The terms of our debate will matter to who 
we are. 
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OPTING OUT OF THE LEGAL SYSTEM: 
EXTRALEGAL CONTRACTUAL RELATIONS 

IN THE DIAMOND INDUSTRY 

LISA BERNSTEIN-

I. INTRODUCTION 

BUSINESS disputes arise in all industries, and the diamond industry is 
no exception. Unlike the situation in many other industries, however, 
diamond industry disputes are resolved not through the courts and not 
by the application of legal rules announced and enforced by the state. 
The diamond industry has systematically rejected state-created law. In 
its place, the sophisticated traders who dominate the industry have devel
oped an elaborate. internal set of rules. complete with distinctive institu
tions and sanctions, to handle disputes among industry members. This 
article explores the reasons that this system of private governance has 
developed and endured within the diamond trade. 

Section II provides a brief overview of the diamond industry. It 
sketches the workings of the international diamond cartel and discusses 
diamond production and valuation. Section III describes the organization 
of the market for rough and polished diamonds, paying special attention 
to the role of trading clubs (bourses). It focuses on the terms and structure 
of transactions and details the workings of the bourse's private arbitration 
system that keeps all judgments secret as long as they are promptly paid. 

Section IV is the core of this article. Section IVA briefly considers why 
diamond dealers need to make executory contracts; it then explains that 
the diamond market also operates as an implicit loan market. Section 
IV B compares the cost of entering into legally unenforceable (extralegal) 
agreements to the cost of entering into legally enforceable contracts. It 

- Associate Professor. Boston ,University School of Law. I would like to thank Steven 
Shavell. Louis Kaplow. Lucian Bebchuk, and David Chamy. The John M. Olin Foundation 
provided funding for this project. 
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concludes that the transaction costs of entering into legally enforceable 
agreements cannot explain diamantaires' preference for extralegal agree
ments and suggests that the norm of "secrecy" that pervades the industry 
is at least a partial explanation for diamond dealers' preference for pri
vately enforced agreements. 

Section Ive considers the characteristics of public law that make con
tracts enforced through litigation an unattractive option. Its primary focus 
is on the way courts calculate expectation damages. It argues that, if 
commercial transactions in the diamond industry were governed solely 
by legally enforceable contracts under which the promisee could recover 
expectation damages in the event of breach, the market would be charac
terized by frequent, inefficient breach of contract. It attributes this ineffi
ciency to the uncertainty of recovery, the way courts calculate damages, 
the time it takes to obtain ajudgment, and the fact that many diamantaires 
do not have ready access to capital markets. 

Although many of the shortcomings in the American legal system that 
make litigation unattractive to diamond dealers are also present in most 
commercial contexts, the diamond industry is unique in its ability to 
create and, more important, to enforce its own system of private law. 
Sections IV D and E focus on the ways the industry's organization facili
tates the creation of strong reputational bonds, which the bourse's arbi
tration system in turn uses to enforce its judgments. They examine two 
types of reputation-bond-based extralegal contractual regimes: the homo
geneous group regime that is generally associated with repeat transac
tions among members of small geographically concentrated and ethnically 
homogeneous groups, and the information-intermediary regime in which 
technology links markets and secures the rapid and low-cost dissemina
tion of information about reputation. Although the industry is currently 
moving from a homogeneous group to an information-intermediary-based 
regime, it has succeeded, at least for the time being, in creating an over
arching system that captures the advantages of both regimes. 

Section IV F explores some of the efficiency implications of reputation 
bonds, relative to those created by court-imposed expectation damages. 
Section IVG discusses the substantive and procedural reasons why arbi
tration is preferred to litigation. Finally, Sections IV H and I assess the 
aggregate efficiency of the system and the importance of reputation bonds 
in the market as a whole. In sum, the analysis presented in Section IV 
suggests that, while the damage rules adopted by the industry may lead 
to some instances of inefficient breach, the system's overall success is 
due, in large part, to its ability to quickly resolve disputes and enforce 
judgments-results that cannot be obtained through the legal system. 

Section V uses a model of arbitration and settlement to explain why 

360 



OPTING OUT OF THE LEGAL SYSTEM 117 

most intraindustry disputes are resolved cooperatively and without re
course to a third-party arbiter. Section VI considers the changes in the 
industry that have led to the gradual introduction of legally enforceable 
written contracts in certain types of diamond transactions. It also dis
cusses the increasing influence of civil law on the terms of diamond trans
actions and the resolution of disputes. Section VII concludes that the 
diamond industry provides strong support for the hypothesis that extrale
gal norms trump legal rules in a given market only where market partici
pants find that keeping to the industry norms advances their own self
interest. The private regime must be Pareto superior to the established 
legal regime in order to survive. I 

II. AN OVERVIEW OF DIAMOND PRODUCTION AND VALUATION 

The market for rough and polished gem-quality diamonds is best under
stood in the context of the chain of production and distribution that begins 
in a pit mine and ends up in a retail jeweler's window. 2 Rough diamonds 
are found primarily in Africa, Australia, and the Soviet Union; they are 
not notably rare. At present, 80-85 percent ofthe world's supply of rough 
diamonds is controlled by the DeBeers Cartel. The cartel distributes its 
supply of rough diamonds through four brokers. The brokers then sell 
presorted boxes of diamonds to some 150-200 dealers, known as sight 
holders,) during ten viewing sessions, or sights, held in London each 
year. Most U.S. sight holders are members of the New York Diamond 
Dealers Club (DOC). At a sight, a dealer is given a box of diamonds and 
informed of its price. This price is nonnegotiable. If the dealer decides 
not to purchase his box, he will not be invited to subsequent sights. 
Consequently, a sight holder will rarely decline to purchase his box, 

I A similar thesis is advanced by Robert C. Ellickson. A Hypothesis of Wealth Maximiz
ing Norms: Evidence from the Whaling Industry, 5 J. L. Econ. & Org. 83, 84 (1989), where 
he explores the "hypothesis that when people are situated in a close knit group, they will 
tend to develop for Ihe ordinary run of problems norms that are wealth maximizing." For 
a broader and more theoretical articulation of this thesis, see generally, John Gray, Hayek 
on Liberty (2d ed. 1986), discussing Hayek's theory of spontaneous order and the "competi
tive selection of rules and practices," particularly, "Hayek's assertion that the evolution 
of culture may itself be fruitfully investigated in terms of the competition between different 
traditions or practices, with a natural selection among them occurring which is at least 
partly to be explained by their relative efficiency as bearers or embodiments of knowledge." 

1 The markup from mine to consumer is estimated to be between 200 and 400 percent. 
) There are three kinds of sight holders: large manufacturers who cut and polish the 

stones themselves, midsize rough dealers who resell the contents of their boxes to select 
manufacturers, and brokers who deal in industrial diamonds. Polished stones are sold to 
wholesalers and marketed through brokers, both of whom then sell to retail establishments. 
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although he will sometimes negotiate in advance to sell it unopened to 
another dealer on a cost-plus-profit basis. 

The cartel insists that the diamonds be paid for in full within seven 
days of the sight. Consequently, for most sight holders,particularly those 
who cut and polish the rough themselves, access to credit is essential-it 
takes three-four months from the sight date for a manufacturer to sort, 
cut, polish, and sell the contents of his box. Sight holders, however, 
rarely have difficulty securing financing. In the diamond industry, having 
a sight is considered a near guarantee of financial success. The cartel 
actively monitors the decisions and activities of sight holders; if a sight 
holder continues to play by the cartel's "rules," he is rewarded with a 
more profitable selection of stones. Consequently, because most monitor
ing costs are shifted to the cartel, sight holders generally have access to 
bank capital. 

Diamond valuation is a subjective process. The value of a rough dia
mond depends on the value of the polished stones that can be manufac
tured from it. Since no two diamantaires will cut a stone the same way, 
the value added in the manufacturing process varies widely. Conse
quently, when dealers value a piece of rough differently, that difference, 
on which profitability turns, often reflects a real difference in the value 
of the polished stones they will be able to cut from it. 

In contrast, when dealers value a polished stone differently, most of 
that difference will be due to their differing estimates of market demand 
and to their differential skill in detecting flaws in stones. In recent years, 
however, the skill factor has become less important. Although older deal
ers continue to maintain that even polished diamonds cannot be objec
tively graded and valued, in the late 1970s, the Gemological Institute of 
America began to issue diamond grading certificates whose widespread 
use made it possible for dealers with little gem expertise to enter the 
market, resulting in increased competition. By creating standardized 
ways of describing polished stones, grading certificates have facilitated 
the flow of price information. A private diamantaire now publishes a 
weekly price list with a wide international circulation.4 

As a consequence of the standardization of grading and the availability 
of price lists, the market for polished diamonds has become more com-

4 Unlike a closing quotation on a typical commodities exchange, the prices recorded in the 
Rapaport Diamond Report are not actual transaction prices. Rather, they are the Rapaport 
Corporation's subjective calculation of the "high asking" price, generally 15-30 percent 
above the actual transaction price, for various sizes and grades of polished stones. One 
explanation for the markup is that it enables retailers to quote list prices to consumers who 
think they are getting a bargain when they buy below it. 
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petitive and prices have dropped. This has reduced the profit margin of 
manufacturers since retailers now have more reliable information about 
what wholesalers ~nd manufacturers have paid for stones. Manufacturers 
find themselves squeezcd betwecn the price of rough fixed by the cartel 
and the competitive prices in the polished market. 

III. THE MARKET FOR ROUGH AND POLISHED DIAMONDS 

A. The Trading Club as a Commodities and Information Exchange 

The largest and most important trading club ("bourse") in the United 
States is the New York Diamond Dealers Club. Its membership is com
prised of sight holders. manufacturers. wholesalers. and brokers. Club 
membership gives a dealer prestige and an important economic advan
tage. In the diamond industry. access to a steady supply of goods is 
essential to the operation of a profitable brokerage or manufacturing busi
ness. Although it is possible to buy stones on the "open market," a 
dealer who does not have access to the trading clubs-essential links in 
the worldwide diamond distribution network-will be at a competitive 
disadvantage. Approximately 80 percent of the rough diamonds coming 
into the United States pass through the hands of a DOC member, as do 
15-20 percent of the polished stones. In addition, 20-50 percent of the 
transactions conducted by or on behalf of foreign or out of town dealers 
are concluded in the club.s 

The New York DOC currently has 2,000 members; in most years there 
is a waiting list for admission. Although requirements for membership 
are strict. the main constraint on membership is space. not the inability 
of dealers to meet the membership requirements.6 As a condition of mem-

) Despite the strict limits on the number of members it accepts. tne DDe tries to attract 
out·or-town dealers (and nonmembers) to its trading hall. Before being admitted to the 
trading hall, out-of-town dealers must be introduced by a member in good standing who 
agrees to assume "full financial responsibility (guarantee) for the out of town dealer's acts 
and liabilities, incurred while on the premises of the DOC." Diamond Dealers Club Bylaws 
(hereinafter DDe Bylaws), Art. 17 § 2a (1980). Consequently, nonmembers who want access 
to supply find it advantageous to maintain a reputation for scrupulous honesty with club 
members. The out-of-town dealer must also be approved by the board of directors, pay a 
fee determined by the board, and agree to adhere to all of the club's bylaws, including the 
obligation to arbitrate all disPlltes. In return for his sponsorship, a member who introduces 
an out-of-town dealer is entitled to collect a commission of I percent on every transaction 
the out-of-town dealer consummates. 

6 To be considered for membership a dealer must (I) have been in the industry for at 
least two years, (2) comply with all requests for information put to him by the board of 
directors, and (3) have; his picture posted in the club for ten days so that members have the 
opportunity to state reasons that he should not be accepted. New members are put on 
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bership, a dealer must sign an agreement to submit all disputes arising 
from the diamond business between himself and another member to the 
club's arbitration· system.7 The agreement to arbitrate is binding. Unless 
the club opts not to hear the case, the member may not seek redress of 
his grievances in court. If he does so, he will be fined or expelled from 
the club. Furthermore, since the agreement to arbitrate is binding, the 
court will not hear the case. 

Most large and important dealers are members of the club, but they do 
not usually conduct their business in the club's trading hall. In the dia
mond industry, where profitability depends largely on a dealer's network 
of contacts, secrecy is valued; large-scale transactions tend to be consum
mated in private offices. In addition, because properly valuing a stone 
depends on the ability to detect minor flaws and color variations, buyers 
prefer to examine large stones in familiar light. Furthermore, for security 
reasons, many dealers do not want it known that they have valuable 
stones in their possession. Larger dealers will, however, come to the 
club's trading hall to get a feel for market prices. As one dealer explained, 
a visit to the club enables him to "keep a finger on the pulse of the 
business." Although a price list is available for certain classes of polished 
stones, the bourse's trading floor is the only place to obtain a feel for 
the market price of rough diamonds: standardized price information is 
unavailable. Unlike other commodities exchanges, the DDC itself does 
not record either actual transactions prices or the volume of transac
tions. 8 

Smaller dealers, brokers, and foreigners do most of their trading in the 
club. For them, club membership provides a secure trading place at a 
modest cost with additional informational benefits. In general, the reputa
tions of smaller dealers are less well established. Club membership en-

probation for a period of two years during which "the Board of Directors reserves the right 
to terminate such membership at any time within this period for any reason." /d. at Art. 3 
§ 8. New members are charged a S5,OOO initiation fee, and annual dues are SI,OOO. 

Although corporations may designate individuals to become members of the club and to 
trade on their behalf, these individuals do not enjoy limited liability as they would under 
the civil law. See Diamond Dealers Club Arbitration Bylaws (hereinafter DDC Arbitration 
Bylaws), Art. 12 § 25 (1987). The corporation or partnership is also considered liable and 
bound by the members' agreement to submit all disputes to the DDC arbitration system. 
DDC Bylaws, Art. J § 2b. 

The traditional view of diamond trading as a family business is rellected in the member
ship bylaws: more lenient rules govern the admission of sons, daughters, sons-in-law, and 
daughters-in-law. For example, id. at Art. 3 § 2a, provides that widows of members are 
automatically accepted and do not have to pay an initiation fee. Similarly, the "wife of an 
incapacitated member may be accorded entry into the Club at the sole discretion of the 
Board of Directors until her husband becomes active." [d. at Art. 3 § 3b. 

7 See id. at Art. 12 § Ie. 
I The Federal Trade Commission estimates that 700-800 dealers use the club each day. 
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abIes them to signal that they are trustworthy and, conversely, gives 
them the assurance that all the dealers in the trading hall have fulfilled the 
requirements for club membership, an important non-transaction-specific 
piece of information. 

The bourse is an information exchange as much as it is a commodities 
exchange. As one author put it. "the bourse grapevine is the best in the 
world. It has been going for years and moves with the efficiency of a 
satellite communications network .... Bourses are the fountainhead of 
this information and from them it is passed out along the tentacles that 
stretch around the world ... 9 The bourse facilitates the transmission of 
information about dealers' reputations lO and. at least with respect to 
members. serves both a reputation-signaling and a reputation-monitoring 
function. II 

The New York DOC is a member of the World Federation of Diamond 
Bourses (WFDB), an umbrella organization composed of the world's 
twenty diamond bourses. 12 A dealer who is a member of anyone bourse 
in the world federation is automatically allowed to trade at all member 
bourses. Each bourse has similar trade rules, and, like the individual 
bourses. the WFDB has an arbitration system to resolve differences be
tween its members. As a condition of membership in the federation, each 
bourse is required to enforce the arbitration judgments of other member 
bourses to the extent permitted by the law of the country in which it 
operates. 13 

B. The Standard Transactional Paradigm 

In the diamond industry. a handshake accompanied by the words mazel 
u'broche creates a binding agreement. Section One of the Trade Rules 

9 V. Berquem. Bourses More than a Place to Sell. Jewellery News Asia (August 1988). 
10 For example. the DOC's bulletin boards carry letters from dealers who feel they have 

been victimized by baseless gossip. These leiters contain rebuttals and frequently include 
strong language condemning the integrity of dealers who spread baseless rumors. Some
times. in addition to being posted. such letters are distributed in the trading hall or on 
Forty-seventh Street itself. 

II As stated in its bylaws. the purposes of the club are. among other things. "to inculcate 
just and equitable principles in trade. to eliminate abuses and unfair trade practices relative 
thereto or affecting the same. to diffuse accurate and reliable information concerning the 
matters relating thereto. [and) to produce uniformity in the conduct of business ethics." 
DOC Bylaws. Art. 2. 

12 The De Beers Cartel does not control the WFDB. One of the main reasons the WFDB 
was formed was to enable the bourses to bargain more effectively with the cartel. See. 
generally. Albert Lubin. Diamond Dealers Club: A Fifty Year History (1982). 

IJ For more infmmation on the rules of the World Federation, see World Federation of 
Diamond Bourses: Bye-Laws and Inner Rules (unpublished report. World Federation 
of Diamond Bourses. November 15. 1988). 
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provides: "[aJny oral offer is binding among dealers, when agreement is 
expressed by the accepted words 'Mazel and Broche' or any other words 
expressing the words of accord." 14 While older dealers continue to ad
here to this tradition in a steadfast manner, younger dealers who tend to 
be less well acquainted with their trading partners and more worried 
about the prospect of misunderstanding or breach often memorialize the 
key terms in writing, despite the fact that such a writing is not required 
for formation of a binding agreement. 

The most common transactional paradigm is known as "open ca
chet. "U When a buyer makes an offer to a seller or a broker, the stone 
is put in an envelope which is then folded and sealed in a precise way. 
The terms and conditions of the offer are placed on the envelope as is the 
date. The buyer then signs the parcel across the seal. Unless otherwise 
specified, this offer is considered binding on the offerer until one o'clock 
the next day. The seller may accept at any time during this period by 
contacting the buyer and saying "mazel and broche." If, however, the 
seller either rejects the offer or makes a counteroffer during this period, 
his option to accept the buyer's original offer is canceled. 

There are sound business reasons for the use of written terms on a 
cachet parcel. If the buyer who made the offer and created the binding 
option contact cannot be reached by a seller who wants to accept the 
offer within the proscribed period of time, the seller, assuming that he is 
a member of the club, is entitled to "place his acceptance of the offer, 
in writing, on the same wrapper and have the time of his acceptance 
certified by a member of the Board of Directors of the Diamond Dealers 
Club." 16 Without this formality and its attendant trade rule, a buyer who 
regretted making an offer could simply refuse to see visitors or take phone 
calls until the cachet period had elapsed. A buyer's reachability is difficult 
and costly to monitor given the variety of plausible excuses that could 
be invented. Thus, a more explicit form of contract is used to overcome 
the weakness of the reputation bond. Finally, in open cachet transactions 

14 DOC Bylaws, Art. 18 § I. 

II Another type of cachet used less frequently than open cachet is known as a "Zee'ch," 
or "search" cachet. In a Zee'ch transaction, the seller seals the stone and signs the parcel. 
This signals his agreement not to show the stone to anybody else for a period of twenty-four 
hours. A Zee'ch seal does not give the buyer an option to purchase the sealed stone at a 
particular price. Rather, it gives hi~ an exclusive right to resume negotiations for the stone 
at a specified time in the future. It is common for buyers to shop around by putting a variety 
of stones under Zee'ch. This practice makes sense in the market for rough stones where 
no standardized price information is available; it makes comparison shopping easier, which 
facilitates competitive pricing. 

16 DOC Bylaws, Art. 18.§ 3. 
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there is generally no such thing as opportunistic breach by a seller. Al
though it is improper for the seller to show the stone to another buyer 
while it is still under cachet, the wrapper is signed across the seal to 
discourage this and make its violation known to the buyer. Nonetheless, 
if the seller receives a higher offer on the stone from someone who viewed 
it prior to consummation of the cachet, the trade rules permit him to 
terminate the cachet by contacting the original cachet holder. It is cus
tomary, however, for him to tell the original buyer of the new offer and 
to give him the opportunity to match it. This leads to a miniauction with 
the stone being sold to the highest bidder. 

Although the cachet is formally an agreement between a buyer and a 
seller, its most important function in the market is to regulate the relation
ship between a seller and his broker. If no cachet were used and the 
buyer offered five hundred dollars per karat for the stone, the broker 
might tell the seller that the buyer offered four hundred dollars per karat. 
If the seller accepted, the broker would pocket the difference. This is not 
the type of dishonest behavior that could be easily monitored and en
forced through reputation bonds since detection and a determination of 
the precise circumstances would be difficult. 

When a deal is physically concluded on the floor of the DOC, a docu
ment akin to an integrated writing is frequently, but not always, pro
duced. After the parties have either made an oral agreement or gone 
through the formalities of cachet-that is, at a stage in the transaction 
where the parties already consider themselves bound-they take the 
goods to be weighed by a club employee who issues them an official 
weight slip. The slip is then signed by the person who gave the stone to 
the club official, most commonly, though not exclusively, the buyer, and 
the terms of payment and the price are added. If the sale was concluded 
in accordance with the rule of open cachet, the cachet parcel is included 
in the bag with the stone and the official weight slip. Only one copy of 
the slip exists, and it is retained by the seller. If a dispute later occurs, 
the club's dispute resolution bodies consider the slip to be definitive evi
dence of both the stone's weight and the existence of the transaction. 

In some instances, stones are traded not on the floor of the DOC but 
in private offices. In this case, a standard bill of sale is drawn up when 
the deal is concluded and before the buyer leaves with the stones. Fre
quently, however, it is sent by the seller after the buyer has left with the 
stone but before he has paid in full. Dealers explain that when they really 
trust the person they are trading with they do not, at the time of "con
tracting, " attach any real importance to this writing. Traditionally, the 
bill of sale has been viewed as a mere formality used primarily for ac
counting purposes. 
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Even if either the weight slip or the bill of sale satisfied the require
ments of the New York Statute of Frauds, a suit could not be brought in 
either New York State Court or federal court since the club membership 
agreement requires that all disputes between club members be arbitrated, 
and this agreement has been upheld as binding. 

C. The Club's Private Arbitration System 

Around 150 disputes per year are submitted to the DOC's arbitration 
system. Of these, an estimated 85 percent are settled during the manda
tory prearbitration conciliation procedure. Although there has been a 
slight increase in the number of arbitrations in recent years, this is attrib
uted primarily to the increase in club membership and not to a deteriora
tion of trade ethics. 

The DOC's procedural rules clearly reflect the industry's preference 
for the voluntary resolution of disputes. The bylaws are structured to 
give the parties control over the dispute resolution process and to create 
financial incentives to settle. For example, prior to an arbitration hearing, 
the parties are required to participate in a conciliation proceeding, and 
"whenever an adjustment by conciliation is consummated, the chairman 
of [the three-person conciliation] panel may refund the arbitration fee or 
any part of the same." 17 

An important feature of the arbitration system is the secrecy of the 
proceedings. The arbitrators are not required to make findings of fact and 
do not produce written decisions explaining their reasoning. As long as 
judgments are complied with, the fact of-the arbitration as well as its 
outcome are officially kept secret. 

Procedural Aspects of Arbitration. There are two dispute resolution 
bodies in the DOC, the Floor Committee and the Board of Arbitrators; 
both are composed of club members elected for two-year-terms. Before 
a dispute is referred to arbitration, the Floor Committee must find that a 
material issue of fact exists. The standard used is similar to the familiar 
standard for granting summary judgment. 

The Floor Committee has the authority to exclude a member from the 
trading hall for up to twenty days and/or impose a fine of up to $1,000 
when the member "fails to meet his commercial obligations to another 
member and no material issue of fact is involved or a member causes a 
disturbance or conducts himself in. the clubrooms in a manner unbecom
ing a member of the c1ub."111 A decision of the Floor Committee may be 

.7 DOC Arbitration Bylaws. Art. 12 § 8 . 
• 1 Id. at Art. 8 § 7B I. 
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appealed by filing a written request and paying the $100 appeal fee. Un
less the panel finds that a material issue of fact exists and recommends 
that the case be referred to arbitration, the decision of the appeal panel 
is final. Neither the Floor Committee nor the appeal panel are required 
to make any findings of fact. 

Any member of the DDC who has a claim "arising out of or related to 
the diamond business" 19 against another member has the right to file a 
written complaint against the member who must then submit to DDC 
adjudication. At the time he files the complaint, the plaintiff must pay a 
small arbitration fee,20 but at the conclusion of the case the panel "shall 
decide which of the litigants shall pay the arbitration fee and the expenses 
which were necessarily incurred, and ... may refund the arbitration fee 
or any part of it. "21 Arbitrators are required to render their decision 
within ten days of the hearing. 

Arbitration awards can be appealed if notice of appeal is filed with the 
board of directors within ten days of the parties' receipt of the judgment. 
The appellant must pay a fee three times the original arbitration fee and 
"deposit cash or sufficient security to cover the amount of the judg
ment. "22 The appeals board is composed of five arbitrators who did not 
hear the original case, and it too is "under no obligation to specify any 
findings of fact which are reversed or modified nor set forth any new 
findings of fact. "23 

The decisions of the arbitration board can be appealed to New York 
State court under New York law, but arbitration awards can only be 
vacated for procedural irregularities, such as an arbitrator engaging in an 
ex parte communication or a failure to allow the parties to be represented 
by counsel. 24 The substantive rule of decision is not reviewed. 

19 [d. at Art. 12 § la. 
lO [d. at Art. 12 § 2. 
21 [d. 

U [d. at Art. 12 § 15. 
2J [d. at Art. 12 § 17. 
24 See, for example. Goldfinger v. Lisker. 508 N.Y.S.2d 159 (on a motion to confirm a 

DOC arbitration award the court granted a cross motion to vacate the award on the grounds 
that, while the DOC Bylaws do authorize arbitrators to investigate the facts, ex parte 
communications with arbitrators are not thereby sanctioned). In addition, New York law 
requires that the arbitration prOCeSS be free from the appearance of bias. See, for example, 
Rabinowitz Y. Olewski. 100 A.D.2d 539; 473 N.Y.2d 232 (2d l)ept 19114) (where the court 
ordered a stay of DOC arbitration and directed that the case be heard by an independent 
arbitrator after a letter surfaced in the club accusing the plaintiff of being sympathetic to 
the Palestine Liberation Organization; since it was clear that a substantial injustice might 
result were the case heard by the predominantly Jewish DOC and there was the "appearance 
of impropriety and specter of bias among the DOC"). 
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Although the DOC arbitration system is operated primarily for the ben
efit of club members, nonmembers who have a dispute with members 
often request that the club hear their case. In most instances, the board 
will grant their request as long as the member consents and both parties 
sign an agreement to arbitrate. There are a number of reasons why non
members might request that the DOC arbitrate a dispute with a member. 
First, if the nonmember knows he is in the wrong, yet the parties are 
unable to agree on a settlement, then having a neutral third party assess 
a penalty should enable him to minimize the reputation cost of his breach 
since arbitration awards are kept secret if the judgment is paid promptly. 
Although the arbitration's results sometimes become known through gos
sip, as long as the individual is not frequently involved in such controver
sies, the damage to his reputation is likely to be contained. Second, if the 
nonmember thinks he is in the right, arbitration is preferable to litigation 
because it is cheaper, faster, and subjects the member to unqiue pressures 
to pay promptly. Although club members are not obligated to submit 
disputes with nonmembers to arbitration, they will often agree to do so 
in order to avoid the transaction and reputation costs of going to court. 

Substantive Aspects of Arbitration. The DOC Board of Arbitrators 
does not apply the New York law of contract and damages, rather it 
resolves disputes on the basis of trade customs and usages. Many of 
these are set forth with particularity in the club's bylaws, and others 
simply are generally known and accepted. Although at first glance dia
mond transactions appear to be simple buy-sell agreements, complicated 
controversies often arise, particularly in the sale of polished stones. In 
general, disputes fall into three main classes: those that have explicit 
remedies prescribed in the trade rules;2s those that have no explicit reme
dies prescribed but are common enough that they are dealt with consis
tently according to widely known customs; and those complex disputes 
that the arbitrators either decline to hear or decide in accordance with 
rules of decision and damage measures that neither party can predict ex 
ante. 

The dispute resolution system in the diamond industry shows some 
sensitivity to concerns of institutional competence. Under its bylaws, the 
club has the right to refuse to arbitrate a claim when it does not arise out 
of the diamond business, or "(1) involves complicated statutory rights; 
(2) is 'forum nonconveniens' in that it is burdensome or inconvenient 
to' handle the claim in the Club; (3) involves nonmembers; (4) has been 

25 See DOC Bylaws, Trade Rules II: Customs and Usage. For the rules governing transac
tions in certificate stones, see DOC Arbitration Bylaws, Trade Rules Regarding Certificate 
Stones. 
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conciliated, mediated, arbitrated or litigated outside the Club and/or the 
parties have sought remedies elsewhere; (5) is not in the ordinary course 
of commercial dealings." 26 When the club refuses to hear a case, the 
parties are permitted to seek remedies outside the club. 

In complex cases that are neither explicitly covered by the trade rules 
nor dealt with according to established custom, it is difficult to determine 
what substantive rules of decision are applied. Arbitrators explain that 
they decide complex cases on the basis of trade custom and usage. a little 
common sense, some Jewish law, and,last, common-law legal principles. 
There are 110 general rules of damages. When calculating damages. the 
arbitrators look at the stone, consider the circumstances, and apply their 
business experience. Many dealers feel that the arbitrators have redistrib
utive instincts; they cite the unpredictability of the decisions as well as 
the arbitrators' tendency to "split the difference" as an important motiva
tion to settle their disputes on their own. This may be a reason why. 
while 150 arbitration complaints are filed each year, only thirty to forty 
go to judgment. The arbitrators announce their judgment, but they neither 
make findings of fact nor explain their reasoning. The absence of explicit 
findings of fact and written opinions is a precaution to prevent people 
from complaining, rightly or wrongly, that the arbitrators were biased. 
unfair, or relied on evidence that lacked probative value. The arbitration 
board is like a jury black box. Diamond dealers eschew arbitration for 
many of the same reasons that businessmen in general are wary of jury 
trials, primarily the uncertainty of the outcome. 

A person who is found to have breached an agreement or engaged in 
unethical conduct is sometimes ordered to pay punitive damages or a fine 
in the form of a donation to charity in addition to compensating the other 
party for his loss. Thus, unlike court awards that, while unpredictable, 
are at least bounded by expectation damages, arbitration awards have a 
completely uncertain component. In one case, a dealer falsely accused 
another dealer of stealing a stone. The accuser subsequently remembered 
where he had put the stone and apologized to the other dealer. As the 
incident had become widely known throughout the club, however, the 
wrongly accused dealer brought an arbitration action against the owner 
of the stone for impugning his good name. The board ordered the man to 
make a full public apology and a fifty thousand dollar donation to a Jewish 
charity. 

26 /d. at 12 § lb. See. for example. Finker v. The Diamond Registry, 469 F. Supp. 674 
(S.D.N.Y. 1979) (where the DOC agreed to decide issues concerning the ownership of 
goods held on memorandum (consignment) but "refused to involve itself in the dispute 
concerning the trademark registration and alleged infringement"). 
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En/orcing Arbitration Judgments. The DOC Bylaws provide that 
"CaJII decisions of arbitration panels including floor committee arbitra
tions which are not complied with within 10 working days, together with 
the picture of the non-complying member, shall be posted in a conspicu
ous place in the Club rooms. ,,27 This information is communicated to all 
bourses in the world federation. As a condition of membership in the 
federation, each bourse agrees to enforce the judgments of all member 
bourses. Since most diamond dealers frequently transact in foreign 
bourses, this reciprocity of enforcement greatly increases the penalty for 
failing to voluntarily comply with an arbitration judgment. 

The arbitration board can also suspend or expel a member for failing 
to pay a judgment or failing to pay his diamond-related creditors without 
making special arrangements through the club's private bankruptcy sys
tem.28 Unlike the arbitration system, which operates in place of a public 
trial, the DDC's bankruptcy rules and procedures do not supplant civil 
bankruptcy law; they provide instead a parallel set of rules that are man
datory for club members: "CaJny settlements made outside ofthejurisdic
tion of the Club do not absolve the debtor member's liability for suspen
sion purposes. "29 There is no such thing as "discharge" under the private 
bankruptcy rules: "All debtors must make provisions for the payment of 
one hundred percent (100%) of his/her debt";30 debt is rescheduled on 
the basis of the dealer's ability to pay. 

After the club has been notified of a member's bankruptcy, the member 
is required to "turn over in escrow to the Diamond Dealers Club, Inc. 
his assets of any kind for distribution to his creditors, "31 and a creditors 
committee is formed to effect the distribution. While bankruptcy proceed
ings are taking place, the debtor is not allowed to enter the club room 
unless given explicit permission to do so by the club committee.32 Simi
larly, "where the debtor has requested a settlement with his creditors for 
any sum less than one hundred percent (100%), and has not complied 

27 DDC Arbitration Bylaws, Art. 12 § 26. 
m See, generally. DDC Bylaws, Art. 20. 
29 Id .• Art. 20 § 18. In addition, a member is automatically suspended from the club for 

"filing a petition in bankruptcy or any involuntary petition in bankruptcy, [or) making an 
assignment for the benefit of creditors." DOC Arbitration Bylaws, Art. 7 § I. 

lO DDC Bylaws, Art. 20 § 18. 
11 Id. at Art. 20 § 2a. 
n See, for example, Matter of Marcus [MVAIC), 29 Misc.2d. 573, In Matter of Paul 

Verstandig v. Diamond Dealers Club, Inc. 23 A.D.2d 547 (1965) (upholding "the Club's 
action in suspending petitioner as a member for the breach of the Debtor-Creditor General 
Rules of the Club"). 
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with the action required of him as set forth in this article, .. 33 he may be 
suspended or expelled from the club and his name is circulated to all of 
the bourses in the world federation and posted on their bulletin boards. 
The bankruptcy rules are strictly enforced since the industry depends on 
credit reliability. 

After conclusion of bankruptcy proceedings, "[a] majority of the Board 
of Directors may reinstate any suspended member should they feel s/he 
has conducted her/himself as a bona fide debtor and has made provisions 
for the payment of one hundred percent (100%) of his/her debt. .. 34 For
merly bankrupt members who comply with the club's bankruptcy rules 
are sometimes readmitted under this provision. 

In general, the Board of Arbitrators uses suspension more frequently 
than expulsion to secure compliance with its decisions. Expulsion pre
sents a classic end-game problem. The expelled member may feel like 
he has nothing to loose by challening the club-he can try to upset the 
board's decision in court, file a private antitrust suit, or sue in tort for 
interference with business relations. The bylaws, however, provide that 
a member who was suspended or expelled may be readmitted after two 
years on the same terms as a new member. Although this provision ap
pears to be a partial solution to the end-game problem, due to the long 
waiting list of those already qualified for club membership and the subjec
tivity of the admissions process, dealers are not routinely readmitted 
under this provision. Furthermore, even if the admissions committee 
voted to readmit a dealer, his ability to avoid being shunned would de
pend on the original reason for his expulsion. The bylaw provision was 
probably included to enable the club to avoid charges of intentional inter
ference with business relationsY 

Under New York law, binding arbitration awards can be confirmed in 
civil court. If this is done, the judgment has the same force and effect as 
an initial court award. In practice, however, it is rarely necessary for a 
party to a DDC arbitration to seek confirmation of a judgment. While 
arbitration awards are officially kept secret, a confirmation proceeding in 
court would quickly become public knowledge. Thus, the dealer against 
whom the judgment was entered would suffer severe damage to his repu
tation. Furthermore, if a member refuses to pay a judgment and the party 

3J DDC Bylaws. Art. 20 § I ia. 
J4 Id. at Art. 20 § 19. 
31 In the wake of an antitrust suit brought against the club in 1951, challenging the club's 

practice of refusing to deal with Germans after World World II, an article was added to the 
bylaws that cautions members not to engage in any behavior that can be construed as being 
in restraint of trade. 
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who prevailed finds it necessary to obtain a court enforcement order, the 
DDC bylaws require the losing party to pay an additional 15 percent of 
the award to cover his opponent's legal expenses. Another enforcement 
mechanism sometimes invoked by the arbitrators is a proceeding in Jew
ish rabbinical courts against the party who refuses to comply. Because 
these courts have the authority to ban an individual from participation in 
the Jewish community, this is a powerful threat against Orthodox mem
bers of the diamond industry. 

IV. AN ECONOMIC ANALYSIS OF THE EXTRALEGAL CONTRACTUAL REGIME 

A. The Reasons That Executory Agreements Are Needed 

In order to understand contractual relations in the diamond industry, 
it is important to briefly consider why executory agreements-con
tracts-are used at all. For many transactions, simultaneous exchange 
is advantageous. It reduces the riskiness of the transaction, decreases 
transaction costs by eliminating costly' and time consuming negotiations 
over payment terms, eliminates the need for going through the formalities 
of cachet, and, most important, enables dealers to trade with people 
about whose reputation they have little information. Simultaneous ex
change is facilitated by the presence of a major diamond-financing bank 
in the same building as the DDC. In addition, the seven other banks that 
extend credit to New York dealers are located nearby. 

Although simultaneous exchange frequently occurs, particularly in 
small-scale transactions, it is neither possible nor beneficial in many in
stances. There is a great need for credit in the diamond industry. As 
explained above, even the largest sight holders need credit to finance the 
purchase of their boxes of rough. Similarly, non-sight holders also ac
quire most of their stones on a cycle that follows, but lags behind, the 
schedule of sights. They therefore need credit to enable them to purchase 
enough stones to keep their cutters working until the next sight. Access 
to credit is also essential in the market for polished stones. Because 
polished stone sales are highly seasonal, with 30-40 percent occurring in 
November and December, access to credit is needed to avoid a cash 
shortfall. 

Mter the diamond crash of the early I 980s,36 banks became more reluc-

16 As a result of a confluence of factors, the diamond industry suffered a severe crash in 
the late 1980s. Throughout the mid- to late 1970s, the Israeli banks began extending low 
interest rate loans to rough dealers at the direction of the Israeli government, who wanted 
to expand the diamond cutting industry in Tel Aviv. The only collateral required was the 
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tant to finance diamond dealers, particularly small dealers and non-sight 
holder manufacturers. As a consequence, bargaining over the term of 
payment became an important and contentious stage in contract negotia
tion. The most common terms are immediate cash payment, thirty-day 
terms, and sixty-day terms. The thirty- and sixty-day periods correspond 
roughly to the time it takes to manufacture a stone. This varies depending 
on the cut, the stone, and the skill of the manufacturer. The close correla
tion between cutting time and the length of the payment terms suggests 
that sellers generally finance most, if not all, of the buyer's (manufac
turer's) cash gap. 

The market for rough and polished diamonds functions not only as a 
commodities market but also as an implicit capital market. 37 One possible 
explanation for the extension of credit by sellers is that sellers typically 
have better and less expensive access to outside capital than most buyers. 
Many of the important sellers are also DeBeers sight holders. The fact 
that a dealer is a sight holder sends a signal to the bank that he is a good 
credit risk. Banks prefer to lend to sight holders because they need not 
incur the large cost of valuing gems that they would have to bear if they 
lent to non-sight holders whose inventories are in a constant state of 
flux. Lenders can offer lower interest rates to sight holders because they 
can have greater confidence when they make loans and most monitoring 
costs are shifted to the cartel. 

Unlike banks, sight holders are industry insiders; they have good infor
mation about individual dealers' reputations and transact with the same 
people on a repeat basis over a long period of time. It is thus cheaper for 
sight holders to monitor dealers' reputations and credit worthiness than 
it is for banks. Consequently, it is likely that sight holders can offer terms 

diamonds actually purchased. which were stored in the banks' vaults. When the world 
economy entered a recession in 191!1I. dealers found it difficult to resell their diamonds and. 
as the price began to fall. they defaulted on loans. The banks found themselves with a 1.5 
billion dollar stockpile of diamonds. more than the DeBeer's Cartel could afford to re
purchase to maintain the price. Although an agreement between the cartel. the Israeli 
government. ami the Israeli !lanks was finally reached that prevented the entire stockpile 
from being immediately released into the market. enough were resold to drastically lower 
prices. 

At around the same time the "investment diamonds" scheme that had been developed 
in the late 1970s. whereby telephone salesmen sold sealed packages of" investment" grade 
diamonds to investors along with a promise to repurchase them at a later date, also went 
bust when the companies failed and purchasers tried to cut their losses by selling the 
diamonds on the open market. further depressing prices. 

)7 In addition to the sale of goods on credit, the practice of giving goods on consignment 
(memorandum). which is common in transactions between wholesalers and retailers. is a 
way of effecting an imp.licit loan. 

375 



132 THE JOURNAL OF LEGAL STUDIES 

(and an implicit interest rate) that a buyer would prefer to simultaneous 
exchange financed through a short-term bank loan.38 

The economics of the diamond industry suggest that there must be a 
way for dealers to make and enforce executory contracts. Sections IV B 
through E discuss why the diamond industry opts' for extralegal agree
ments over legally enforceable contracts and considers the two ways that 
these extralegal agreements are enforced. Sections IV F through J con
sider the efficiency implications of these arrangements and discuss the 
substantive and procedural reasons that arbitration is preferred to liti
gation. 

B. The Choice between Extralegal Agreements and 
Legally Enforceable Contracts 

One line of analysis used to explain market transactors' choice between 
legally enforceable contracts and extralegal contracts focuses on the 
transaction costs of negotiating and drafting legally enforceable agree
ments. It is not clear, however, a priori that these costs are necessarily 
higher than those incurred in the formation of an extralegal contract con
summated with a handshake. Because the ability of the promisee to en
force an extralegal contract depends on the posting of a reputation bond 
by the promisor, each of the parties must bear the "information cost" of 
determining whether the other party is trustworthy before negotiation 
over the terms of the agreement even begins.39 This cost may be substan
tial and will depend, at least in part, on the size, structure, and terms of 
the proposed transaction as well as on the likelihood that the parties will 
have occasion to deal with one another again in the near future. 

18 The Merchants Bank of New York, however, is attempting to create a market niche 
for itself by creating a special group of gem experts who become involved in the day-to-day 
operations of the industry (thereby gaining access to intraindustry reputation information). 
The bank then extends short-term loans to non-sight holder dealers. The bank's policy, 
however, is new and it is too early to assess its success. 

19 Although in the typical diamond transaction the buyer takes possession of the stone 
and promises to pay the seller at some time in the future, the buyer must still obtain 
information about the seller's reputation. Using lasers and chemical processes, diamonds 
can be treated to artificially enhance color and disguise flaws. Small flaws and differences 
in color dramatically affect the value of a stone. Many of these "treatments," however. 
cannot be detected without sophisticated equipment. Although in theory buyers could have 
every stone evaluated by a gemological laboratory to determine whether or not it had been 
altered, this would be prohibitively time consuming and expensive. Nevertheless, if a dealer 
purchases a "treated stone" and sells it to someone else who discovers the stone's treat· 
ment, he can be taken to the arbitration panel for failing to disclose the treatment. The 
panel must then decide whether the dealer knew or reasonably should have known of the 
stone's treatment. The reputation of the person he purchased the stone from is an important 
factor considered by the arbitrators. See also note 64 infra. 
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In general, the magnitude of precontract transaction costs incurred in 
the formation of extralegal contracts will depend on how common such 
contracts are in the relevant market. In the diamond industry, extralegal 
contracts are the ·dominant contractual paradigm. Consequently, the in
dustry is organized to minimize the cost of obtaining information about 
dealers' reputations. 

In addition to the bourse system, which rapidly transmits reputation 
information, the precontract transaction cost of entering into an extrale
gal contract is reduced by the use of brokers. Brokers are able to gather 
information about individuals' reputations for trustworthiness at a lower 
effective cost than individual buyers and sellers because a broker's in
vestment is less transaction specific. When a buyer and a seller invest in 
acquiring information about their respective reputations only to find that 
the buyer needs a particular size stone that the seller does not have, the 
parties have lost part of their investment. While the information acquired 
may be useful to them in the future, its value diminishes over time as its 
accuracy decreases. In contrast, a broker who has this information can 
shop around immediately for new trading partners for either party. As 
the geographical dispersion of the industry increases, brokers are becom
ing more important. 40 

In a market where enforcement depends on social ostracism or reputa
tional damage, the formation of an extralegal contract depends on infor
mation about reputation. In addition, it requires adherence to enough 
formalities to alert other members of the relevant group that an agreement 
has taken place. In the diamond industry this function is served by cus
toms such as handshakes, cachets, weight slips, and bills of sale that 
are able to effectively serve the channeling, cautionary, and evidentiary 
functions of formality while imposing minimal additional cost.4' 

«I Despite their informational advantage. there are a variety offactors that limit brokers' 
role in the market. Information about "trustworthiness." unlike consumer credit informa
tion, is difficult to communicate in objective terms. What is ethical behavior to a thirty
year-old dealer, may be an abhorrent business practice to a sixty-year-old dealer. (One 
Israeli dealer explained that within the bourse there are small trading groups whose mem
bers trade primarily among themselves. The groups are defined by their standards of what 
constitutes fair and ethical trading.) In addition. even when they participate in brokered 
transactions, the individual buyer and seller still have to acquire some information about the 
broker'sjudgment and reputation. This task is cheaper, however, since it is less transaction 
specific. Once a dealer determines that a broker has good judgment, he has access to many 
other dealers whose reputations he need not inquire into directly. Even so, the brokerage 
fee of I percent of the price may be prohibitively high, particularly on low-profit-margin 
transactions. 

41 See Lon Fuller, Consideration and Form, 41 Colum. L. Rev. 799 (1941) (distinguishing 
between: (I) the channeling function of contract in which "form offers a legal framework 
into which the party may fit his actions. . . . it offers channels for the legally effective 
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The diamond industry's preference for an extralegal contractual regime 
cannot be explained by the transactions costs incurred in preserving an 
agreement in an integrated writing. Although the industry is organized to 
minimize the costs of using extralegal agreements, given the widespread 
use of weight slips, invoices, and bills of sale, the additional transaction 
costs of using legally enforceable standard-form contracts would not be 
significant. These agreements could be drafted to approach a complete 
contingent-state contract because most of the events that might disrupt 
a transaction are well known within the industry and are subject to well
established customs and usages within the trade. Nonetheless, the use of 
such agreements is not observed. 

In the diamond industry, even iffully specified legally enforceable con
tracts were widely used and could be inexpensively drafted. dealers 
would still incur many of the precontract transaction costs of entering 
into extralegal agreements. In general. as the cost of enforcing a contract 
in court increases relative to the expected benefit. even fully specified 
legally enforceable contracts contain an implicit and increasingly large 
extralegal component. This is also true when the expected value of the 
court-awarded remedy is insufficient to fully compensate the promisee. 
In the typical diamond transaction. litigation costs would be high relative 
to the amount that could be recovered, and the promisee would almost 
always be undercompensated under standard damage remedies.42 There
fore, even if legally enforceable contracts were used, diamond dealers 
would still need the benefit of the reputation bond posted in the formation 
of an extralegal agreement. And. consequently. dealers would still have 
to incur the transaction costs of inquiring into their trading partner's 
reputation and conforming to industry custom. 

In addition. a legally enforceable agreement, no matter how cheap to 
draft and easy to enforce, is not usually considered to be a positive 
"good" in the diamond industry. Secrecy is highly valued.43 and whoever 
makes public the workings of the business will suffer a loss in the value of 
his reputation, even if he is merely defending himself against a meritless 
lawsuit. Consequently. individual traders. fearful of litigation that might 
reveal trade practices, prefer to conclude transactions using agreements 

expression of intention"; (2) the "cautionary or deterrent function by acting as a check 
against inconsiderate action"; and (3) the evidentiary function "of providing evidence of 
the existence and purpose of the contracts in the case of controversy"). 

42 See text at Section IV C infra. 
43 From the perspective of insiders. secrecy raises high barriers to entry that reduce 

potential competition. Secrecy also helps ward ofT unwanted government regulation of the 
market. 
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that are enforceable only in the bourse's arbitration tribunals, where the 
existence and outcome of a dispute are kept secret as long as the judg
ment is paid promptly. Given the well-established institutional premium 
on secrecy, parties are rarely willing to pay the reputational price of 
violating that norm simply to gain access to the courts. Historically, pre
serving the secrecy norm is one of the primary reasons that the industry 
uses extralegal agreements rather than legally enforceable contracts. 

Although the secrecy norm's strength has been diminishing in recent 
years, the industry's preference for extralegal contracts remains strong. 
In general. parties are more likely to opt for extralegal contracts when
ever there are costs or factors that the courts are systematically unwilling 
to recognize or take into account in setting damages (either for doctrinal 
or public policy reasons) but that ex ante both parties perceive as being 
important. 44 The same is also true when the courts refuse to apply a rule 
of decision preferred by the parties or, in interpreting agreements, refuse 
to do so in light of the prevailing custom. In sum, extralegal contracts 
are more likely to become an industry norm in situations where traditional 
contract remedies are likely to lead to inefficiently high levels of breach 
of contract and the market is organized in a way that makes other meth
ods of enforcing these agreements possible. In the diamond industry, 
both of these conditions are met. 

C. The Shortcomings in the American Legal System and 
the Common Law of Damages That Make Extralegal 

Contracts Desirable to Diamond Dealers 

If commercial transactions in the industry were governed solely by 
explicit. legally enforceable contracts under which the promisee could 
recover expectation damages in the event of breach. the market would 
be characterized by frequent inefficient breach of contract. The sources 
of this inefficiency are the uncertainty of recovery, the way courts calcu
late damages, the length of time it takes to obtain a judgment, and, in 
some instances, the fact that many diamantaires do not have ready access 
to capital markets. In most settings, expectation damages. as enforced 
through the courts, do not achieve their stated theoretical objective of 
placing the promisee in the same position that he would have been in if 
the breach had never occurred; they neither make the promisee whole 
ex post, nor give the promisor sufficient incentive to perform the promise 
ex ante. 

44 A similar argument is advanced by Richard A. Epstein. Beyond Forseeability; Conse
quential Damages in the Law of Contract, 18 J. Legal Stud. 112-13 (1989). 

379 



136 THE JOURNAL OF LEGAL STUDIES 

In practice, courts are reluctant to award compensation for lost profit 
since in most instances it is considered speculative. In a diamond transac
tion, when a seller fails to deliver a stone, lost profit is extraordinarily 
difficult to calculate since it is highly idiosyncratic.4s A dealer's profit on 
a rough stone depends intimately on his network of contacts, his skill as 
a cutter, and his ability to choose a cut for which market demand is high. 
The same is true of polished stones, but to a lesser degree. Similarly, 
when a buyer breaches a promise to pay money, it is difficult, if not 
impossible, to determine the profit the promisee would have made subse
quent to the breach had he been able to invest the money he was owed
the value of business opportunities forgone is inherently speculative. The 
longer it takes to obtain a judgment, which in New York court can take 
up to three years, the greater will be the uncompensated loss suffered by 
the promissee when his ability to enter into subsequent transactions is 
impaired due to lack of capital. 

In calculating expectation damages, courts award interest to compen
sate the promisee for doing without the money during the pendency of 
the controversy. Interest will fully compensate the promisee only if the 
unavailability of funds did not affect his ability to enter into subsequent 
transactions, that is, if the promisee had access to credit on reasonable 
terms during the relevant time period. The typical diamond dealer does 
not have ready access to capital markets or excess cash on hand. For 
example, in a transaction between two non-sight holders, if the promisee 
is not paid, it is unlikely during the pendency of the dispute that he will 
be able to either borrow money or obtain access to the implicit capital 
market at the predispute implicit interest rate.46 If the amount owed is 
large, it is quite possible that he will have to suspend operations until he 
is paid. In the New York diamond market, which specializes in the largest 

45 Even the expert diamantaires who sit on the DDC's arbitration panel have difficulty 
accurately valuing lost profit and business opportunities forgone. They are allowed to award 
punitive damages. however. and usually err on the side of generously compensating the 
promisee for alleged lost profit. They render their decisions quickly so as to minimize the 
number of business opportunities the promisee will have to forgo when he is not paid. See 
text at Section IVG infra. 

46 A dealer's ability to obtain credit through the industry's implicit capital market will 
also be affected by the existence of a public dispute. Until a decision is rendered. the 
judgment enforced. and the dealer absolved of wrongdoing. other dealers will be either 
unwilling to sell to him on credit or will charge him a higher implicit interest rate on each 
transaction to compensate for the perceived increase in the risk of nonpayment and the 
depletion of his cash reserves. Thus. even if a court were to adjust its award of expectation 
damages by the correct interest rate. the promisee would still be undercompensated: until 
the controversy is resolved. the promisee will have to pay the higher implicit interest rate 
in every subsequent transaction. while the court will award him interest only on the amount 
of the original debt. Thus. the shortcomings in the expectation remedy are particularly acute 
in an implicit capital market. 
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and highest quality goods, this is often the case, particularly for midsize 
dealers who operate on a tight cash flow margin. Having a portion of his 
capital tied up for three years while a lawsuit progresses through the New 
York Courts could cause a dealer extensive financial harm that would 
not be taken into acocunt in the final calculation of damages. In addition, 
when the promisor's default causes the promisee to breach other con
tracts, the promisee will suffer long-term damage to his reputation for 
which he will not be compensated under standard damage measures. 

One possible way to contract around some of these difficulties would 
be to include a liquidated damages clause. The validity of a liquidated 
damage clause, however. is often uncertain because of the elusive distinc
tion between valid clauses that are "genuine preestimates" of the antici
pated damages and those that are void as "penalties. "47 In a diamond 
transaction. it would be particularly difficult to draft a liquidated damages 
clause that a court would view as a "good faith" attempt to preestimate 
damages. Often. at the time of contracting, the parties themselves are 
unable to accurately preestimate damages since the actual harm suffered 
by the promisee in the event of breach depends largely on business deci
sions made after entering into the contract. For example. even if at the 
time of contracting nonpayment would neither have bankrupted the prom
isee nor caused him to default on other obligations, if he subsequently 
made a large financial commitment in reliance on being paid and then 
was not, he might suffer tremendous financial and reputational harm. 
particularly ifforced to go to court to obtain ajudgment. Since at the time 
of contracting the magnitude of this harm could not have been predicted, 
liquidated damages clauses designed to compensate the promisee for this 
type of harm would run a serious risk of being invalidated as penalties. 
Furthermore, even if a valid clause could be drafted, the cost of negotiat
ing its terms would greatly increase precontract transaction costs, thus 
depriving the clause of much of its utility.48 

47 The validity of a liquidated damages clause is governed by UCC § 2-718(1), which 
provides that: "(d)amages for breach by either party may be liquidated in the agreement 
but only at an amount which is reasonable in the light of the anticipated or actual harm 
caused by the breach .... A term fixing unreasonably large liquidated damages is void as 
a penalty." In Equitable Lumber Corp. v. IPA Land Dev. Corp., 38 N.Y.2d 516, 381 
N.Y.S.2d 459. 344 N.E.2d 391 (1976) the court held that. even if a liquidated damages 
clause "satisfy(s) the test set forth in the first part of § 2-718(1), a liquidated damages 
provision may nonetheless be invalidated under the last sentence of this section if it is so 
unreasonably large that it ser"es as a penalty rather than a 'good faith' allempt to pre
estimate damages." 

.. Another possibility would be to include a clause making the promisor liable for all 
consequential damages suffered by the promisee. Because consequential damages can be 
enormous. are highly unpredictable, and will depend largely on actions taken by the prom
isee subsequent to the lIgreement, it is unlikely a businessman would agree to them. 

381 



138 THE JOURNAL OF LEGAL STUDIES 

Although the divergence between the expected cost of breach to the 
promisor and the actual loss suffered by the promisee is likely to be 
particularly large in the diamond industry, this divergence is present to 
some extent in every commercial transaction. A suit for breach of con
tract is a way for the promisee to control the damage he suffers; it does 
not make him whole. In a now-famous study, Macaulay found that, even 
among businessmen who use legally enforceable contracts, when unfore
seeable contingencies arose, there was a tendency to renegotiate con
tracts and settle disputes rather than resort to litigation.49 Because ex
pectation damages never fully compensate the promisee, all business 
contracts have an implicit, extralegal term that captures the value of the 
promisors' reputation. 

D. Reputation Bonds as a Way of Enforcing Extralegal 
Contractual Commitments 

In practice, a significant portion of most commercial contracts are 
backed, at least in part, by a reputation bond. What is unique about 
the diamond industry is not the importance of trust and reputation in 
commercial transactions, but rather the extent to which the industry is 
able to use reputation/social bonds at a cost low enough to create a 
system of private law enabling most transactions to be consummated and 
most contracts enforced completely outside the legal system. 

Types of Reputation Bonds. The typical diamond transaction involves 
the posting of a reputation bond equal to the present value of the profit 
on future transactions that will not take place if the promisor breaches a 
contract, less his ability to cover. In practice, the value of an individual's 
reputation is a function of the degree to which he possesses those attri
butes that other dealers consider important in business relationships
such as honesty and a record of prompt payment of debt. In the diamond 
industry, reputation bonds are, in practice, the sole enforcement mecha
nism in transactions between dealers who are not members of a bourse. 
In transactions between bourse members, agreements can also be en
forced in a proceeding before the bourse's board of arbitrators, which 
has the authority to award any measure of damages it finds appropriate 
and suspend or expel members for noncompliance with its judgments. 
Reputation bonds, however, are the primary reason that the arbitration 
tribunal's decisions are obeyed; they are essential to the bourse's ability 

49 Stewart Macaulay, Non-contractual Relations in Business: A Preliminary Study. 28 
Am. Soc. Rev. 55 (1963). 
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to enforce its judgments. The main function of both the club and its 
arbitration system is to enhance the functioning of reputation bonds.50 

Transactions between members of the same trading community also 
involve the posting of a "psychic/social" bond. There are two types of 
social bonds. Primary social bonds are similar to reputation bonds in that 
they have a market value. When a primary social bond is sacrificed. a 
dealer's ability to communicate information about his reputation and ob
tain information about business opportunities is diminished. In contrast, 
secondary social bonds may have a value to the individual on a personal 
level. but their loss often will not have a direct economic effect on the 
promisor. When a secondary social bond is sacrificed. a dealer may expe
rience. "loss of opportunities for important or pleasurable associations 
with others. loss of self-esteem, feelings of guilt, or an unfulfilled desire 
to think of himself as trustworthy and competent. "SI Although secondary 
social bonds are becoming less important in the diamond industry, ves
tiges of their former importance remain. The Diamond Dealers Club still 
functions like an old-fashioned mutual-aid society. It provides kosher 
restaurants for its members. A Jewish health organization provides emer
gency medical services. and social committees are organized by neighbor
hood to visit sick members and their families. There is a synagogue on 
the premises. and contributions to a benevolent fund are required. Group 

.10 In considering the theory of reputation bonds. it is important to keep in mind that the 
club's ability to enforce its arbitration judgments. whether through fines. suspension. or 
expUlsion. depends on its ability to harness the force of a reputation bond and that the DOC 
can only enforce its judgments if noncompliance results in forfeiture of a type of reputation 
bond that is recognized and given value by market forces. 

In the early 19110s the DOC Board of Directors exercised their authority to expel a member 
from the club for making public statements that tended to cast the industry in a negative 
light. They expelled Martin Rapaporl for saying to the press. "diamonds. ethics. Feh! If 
the devil himself showed up they would sell to him." The real reason the club wanted to 
expel Rapaport. however. was that they were opposed 10 his price list. See note 4 .rupra. 
They also brought an antitrust suit against him for price-fixing and asked a Jewish court to 
issue an injunction barring him from any further participation in the Jewish community until 
he ceased publishing the list. The attention generated by the suit led the Federal Trade 
Commission (FTC) to initiate an investigation to determine if the club itself was in restraint 
of trade. Although the FTC instituted a full-scale investigation. it was later dropped. Rapa
port challenged his expUlsion in court but ultimately settled with the club on undisclosed 
terms and was readmitted as a member. Today Rapaport has a strong base of support at 
the dul>: he is a member of the board of arbitrators. and his price list is an accepted fixture 
in the international diamond trade. Rapaport was not expelled for breaching contracts or 
failing to meet his commercial obligations; consequently the club was unable to use its 
power to exclude him from the industry. The norms of the diamond industry only work 
when they capture information that the market values . 

• 1 David Charny. Nonlegal Sanctions in Commercial Relationships. 104 Harv. L. Rev. 
393 (1990). 
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discounts on packaged family vacations are also available so that mem
bers' families can travel together during the month that the bourse is 
closed. In addition, the board of directors has the discretion to make 
charitable contributions of up to 5 percent of the organization's total 
annual income. 

The Theory of Reputation Bonds. Reputation bonds are generally as
sumed to be effective only within geographically concentrated, homoge
neous groups who deal with each other in repeated transactions over 
the long run. Chamy has noted, however, that a reputation-bond-based, 
extralegal contractual regime will function even in large scale markets so 
long as "technology . . . such as computers used to monitor credit 
worthiness, or mass media used in advertising, [make it possible to] con
vey information cheaply to a large group of transactors . . . [that is] 
when a thick set of informational intermediaries" exists.52 The diamond 
industry is currently in transition; it is moving from a homogeneous
group-based, extralegal contractual regime to one that relies increasingly 
on information technology. 

The Homogeneous Group Regime. In a given market, geographical 
concentration, ethnic homogeneity, and repeat dealing may be necessary 
preconditions to the emergence of a contractual regime based on reputa
tion bonds. As the diamond industry illustrates, however, these condi
tions are not required for the maintenance of such a system, particularly 
when the system has already demonstrated itself to be preferable (Pareto 
preferred) to the established legal regime. 

In general, homogeneous-group-based, extralegal contractual regimes 
are more likely to arise when "preexisting or gradually evolving social 
relationships provide a basis for nonlegal [extralegal] commitment[s] 
without large additional investments in developing a bond ... [since they 
are] incrementally less costly as nonlegal [extralegal] sanctions when they 
are parasitic on background habits or understandings built into the culture 
in which these bonds are formed. "53 Because the diamond industry has 
long been dominated by Orthodox Jews,54 it was able to take advantage 

12 Id. at 419. 
lJ Id. at 423-24. 
14 Jews have been invQlved in the diamond industry since the Middle Ages. The original 

reasons for their involvement were largely fortuitous: Jews happened to live in major cities 
on the diamond trade route. In two of these cities, Amsterdam and Antwerp. laws relating 
to Jewish employment were quite liberal and the governments allowed them to freely enter 
the diamond-cutting trade. The concentration of Jews in the industry accelerated in 1492 
when Spain expelled its Jews and large numbers then ned to Amsterdam and Antwerp. For 
a brief history of the Jewish involvement in the diamond trade, see Abe Shainberg, Jews, 
Diamonds and History, 100 Israel Diamonds 46 (1987). The continued Jewish involvement 
in the industry has also been attr.ibuted to the fact that, due to the periodic outbreaks of 
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of the existence of these conditions. In the past, Jews formed a cohesive, 
geographically concentrated social group in the countries in which they 
lived. Jewish law provided detailed substantive rules of commercial be
havior, and the Jewish community provided an array of extralegal dispute 
resolution institutions. The parallels between Jewish law and the modern 
organization of the diamond industry are striking. For example, under 
Jewish law, a Jew is forbidden to voluntarily go into the courts of non
Jews to resolve commercial disputes with another Jew. Should he do so, 
he is to be ridiculed and shamed. 55 Jewish law also provides rules govern
ing the making of oral contracts and lays down rules for conducting com
mercial arbitration. 56 In the diamond industry, Jewish law provided a 
code of commercial fair dealing that gradually adapted to meet the indus
try's changing needs; yet, even as the force of religious law broke down, 
the system remained strong. 

The stability observed in homogeneous markets can endure even if 
there are occasional breakdowns in the mechanism of extralegal enforce-

anti-Semitism, Jews sought out forms of wealth that could be easily concealed. transported. 
and liquidated during difficult times. 

Jj See Menachem Elon. ed .• The Principles of Jewish Law 20-21 (1974) ("A striking 
expression of the religious and national character of Jewish law is to be found in the 
prohibition on litigation in the gentile courts ... to which the halakhic scholars and commu-
nal leaders attached the utmost importance .... any person transgressing the prohibition 
was deemed to have reviled and blasphemed and rebelled against the Torah") . 

. 16 There are many similarities between the DDC Bylaws and Jewish law. Jewish law 
requires a three man arbitration panel. In complex cases, these Jewish arbiters "generally 
based their decisions on communal enactments ... trade usages, ... appraisal. justice, 
and equity ... and at times even upon a particular branch of a foreign legal system." Id. 
at 23. Jewish law also reflects a preference for the voluntary resolution of disputes. Jewish 
arbitrators were given the authority to attempt to bring about conciliation (compromise) 
between parties prior to rendering their decision. Jewish arbitrators were also required to 
schedule hearings and render decisions promptly. Just as the DOC arbitrators are not 
required to produce wrillen opinions of their decisions, "according to talmudic halakhah 
[Jewish law). a party may require the regular court to submit written reasons for its judg
ments, but an arbitral body is not obligated to do so, even upon request." Id. at 569. 
Sometimes, however, "it is considered desirable to make known the reason for a judg
ment." and this is in fact the practice in the Israeli bourse, which publishes important 
statements of principle that are used to decide novel questions. The similarity in the terms 
of the substantive law is also striking. According to Jewish law "any custom adopted by 
the local merchants as a mode of acquisition is valid ... since it fulfills the principle that 
the purpose of the kinyan [any formal act of acquisition) is to bring about the decision 
of the parties to conclude the transaction .... some authorities even regard a handshake 
as the equivalent of an oath." Id. at 209. In addition, under Jewish law, "the decision of 
the parties to conclude a sale is finalized by the performance of one of the appropriate acts 
of kinyan ("acquistion") by one of the parties-generally the purchaser-that the other 
parties have expressed their agreement that this be done. Ownership thereupon passes, 
regardless of the question of possession, since possession sometimes accompanies the pass
ing of ownership and sometimes not. If the consideration for the sale is monetary payment, 
pay the purchase price and it becomes a debt for which he is liable." Id. at 211. 
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ment. Sugden developed a model of exchange that demonstrates how, 
under certain conditions, a market norm that normally results in coopera
tion can be a stable, though not unique, equilibrium-even when there 
appear to be incentives for individuals to be free riders and transactors 
occasionally make mistakes (breach unintentionally).57 The game is an 
adaptation of the classic prisoner's dilemma model in which the following 
conditions hold: the benefit to player I of player 2 refraining from de
fecting b must be greater than the cost to player I of refraining from 
defecting himself c; the same must also be true for player 2; <j), the proba
bility that a subsequent round will be played, must be greater than hIe. 
since, if this condition did not hold, the expected gain from defection will 
be greater than any gain from alternative strategies. 

In the context of the diamond market, these conditions seem to hold. 
The probability that the transactors will have occasion to deal with one 
another in the future, <j), is quite high. In addition, many aspects of the 
industry suggest that the condition that b > c will hold. For example. a 
diamond dealer generally operates on a slim cash flow margin and has 
trouble getting access to capital. He routinely makes business decisions 
in reliance on receiving payment on a particular date. If he is not paid. 
the harm he suffers can be far greater than loss of the amount of money 
he is owed. Nonreceipt of payment might force him to breach a contract 
with another dealer, which will in turn damage his reputation. It might 
force him into insolvency and result in suspension from the club. Overall. 
he might do better forgoing the benefit of opportunistic breaches and 
being able to rely on receipt of payments owed. 

In essence, the game relies on the familiar strategy of tit-for-tat. in 
which one player (sayan established dealer) agrees to comply with the 
rules of the game until the other side violates them but will punish that 
player by defecting from the cooperative solution if the other player has 
done so in the previous round. In general, the established dealer adopts 
a strategy that promises cooperation to those who cooperate and punish
ment to those who defect. That strategy is rendered enforceable by the 
large number of established dealers willing to play in accordance with the 
rules of the game. These dealers take an initial position of cooperation 
and signal their future behavior by bourse membership. So long as the 
occasional deviations from the basic rules are met by effective punish
ment, the game can continue indefinitely even though there is less than 
perfect compliance. 

Although in theory the game may be unstable since there remains a 

51 Robert Sugden. The Economics of Rights. Cooperation. and Welfare (1986). 
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risk of defection where the gains derived from breaching a single contract 
exceed the net reputational loss, in practice this is unlikely to happen 
since the largest stones are usually sold at public auction rather than in 
the club or private offices-not only to obtain a reliable market price, 
but also to minimize the prospect of opportunistic breach. 

E. The Shift toward an Information Technology-based 
Contractual Regime 

Although diamond dealing was one a predominantly Jewish profession, 
this is no longer true. Today, the World Federation of Diamond Bourses 
has twenty member bourses, many of which are located in Asia. The 
industry is increasingly turning to technology to solve the problems cre
ated by ethnic diversity and geographical separation. This shift is opposed 
by older dealers accustomed to dealing primarily with friends and long
standing business acquaintances. As younger dealers are elected to exec
utive positions in their bourses, however, the WFDB is considering a 
number of far-reaching proposals: setting up an international computer 
data base with reports of arbitration judgments from all member bourses 
in an attempt to foster international uniformity in trade customs and a rule 
requiring that every bourse be equipped with a fax machine for rapidly 
transmitting credit information. Also under consideration, although 
staunchly opposed by many dealers, is the creation of an international 
computer data base describing goods available for sale worldwide. 

As the diamond industry has become less ethically homogeneous and 
more geographically dispersed, the WFDB had encouraged the creation 
of new bourses. The world federation, in this instance backed by the 
Central Selling Organization and its tremendous market power, has been 
able to induce dealers in many countries to set up bourses and pay their 
share of the monitoring costs needed to maintain the extralegal system. 
These organizations make it clear to new entrants, who are primarily 
manufacturers of small stones, that their ability to secure a steady flow 
of rough diamonds for their cutting centers is intimately linked to their 
willingness to play by the established rules-to organize bourses, set up 
arbitration systems, and submit claims filed against them to the Arbitra
tion Board of the World Federation. 

Intrabourse monitoring is an effective way of ensuring the continued 
viability of a system based on reputation and trust. A bourse's ability to 
attract business depends largely on the aggregate reputation of its mem
bers for trustworthiness and fair dealing, and a bourse's economic viabil
ity depends, in large part, on its ability to attract foreign dealers to its 
trading halls. For example, at the New York Diamond Dealers Club, 
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25-50 percent of the transactions that take place on the premises are by 
or on behalf of foreign entities or dealers. Diamond trade journals contain 
many articles about the reputations of various bourses, with particularly 
heavy coverage being given to new ones. If dealers in these new trading 
centers want to compete in the international market, they are forced to 
incur the cost of setting up a bourse and monitoring the reputations of 
its members. 

Intrabourse reputation monitoring, induced by competition between 
bourses, is likely to be cheaper than increased monitoring by an umbrella 
organization such as the world federation. Within each bourse, there is 
a measure of social and ethnic homogeneity. Consequently, intrabourse 
monitoring can take advantage of preexisting social relationships and 
therefore be achieved at a lower cost than regulation by an outside body 
that cannot take advantage of these preexisting relationships. 

In general, the world federation's drive to create new bourses has suc
ceeded in combating an additional problem associated with markets based 
on social networks among homogeneous groups, namely, that "these 
markets may become unstable because of free-riding potential, as outly
ing transactors may adopt the customs of the markets without bearing 
the costs of membership ... ~8 Although it may be true that, in the long 
run, "markets based upon social networks are unlikely to sustain them
selves in the face of alternative markets based on sophisticated and poten
tially more extensive information systems, .. 59 the diamond industry is 
currently in a state of transition; it has succeeded, at least for the time 
being, in creating a system that is designed to capture the benefits of both 
monitoring by small social groups (individual bourses) and monitoring 
achieved through information intermediaries (institutions such as the 
world federation and brokers). 

Although trade practices and customs have remained largely unaffected 
by the shift from a homogeneous-group-based contractual regime toward 
one that is based increasingly on information technology, the change 
could radically affect the economic structure of the industry. In a 
homogeneous-group-based contractual regime, developing a reputation 
for trustworthiness and fair dealing takes time since reputation informa
tion is communicated solely by world of mouth and depends largely on 
personal contacts. This results in high barriers to entry.60 In contrast, 

51 David Charny, Implicit Contracts 50 (unpublished manuscript, Harvard Law School. 
Law and Economics Workshop 1990). 

19 Id. 
60 In addition, new entrants, particularly in the manufacturing sector, would also face 

higher capital requirements than existing market participants since their access to the im
plicit loan market will be limited until they establish a reputation for trustworthiness. See 
text at Section IVA supra. 
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information-technology-based regimes lower barriers to entry by reduc
ing an individual's cost of informing others about his reputation either 
directly or through information intermediaries such as Dun & Bradstreet, 
Standard & Poors, and, in the retail jewelry business, the credit ratings 
of the Jewelers Board of Trade. 

It might be argued that an outsider with no established reputation could 
overcome reputation-related barriers to entry by offering to transact using 
legally enforceable contracts. If extralegal contracts are rationally pre
ferred. however. a promisor offering a written agreement would have to 
offer a much higher price to compensate the promisee for the risk and 
imperfections of litigation-not only the actual cost and uncertainty of 
the litigation. but also the reputational damage of being involved in a 
court suit at all. More important. over a certain range of transaction 
values. a legally enforceable agreement is not of great value to a party. 
Even with larger transactions. the expected value of a legally enforceable 
contract in the absence of information about the other party's reputa
tion might be less than the expected value of a legally unenforceable 
agreement with a person with a reputation for honesty and fair dealing. 
Although. as the size of the transaction increases, the benefit of a legally 
enforceable contract increases relative to the transaction costs of litiga
tion. the amount of capital that is tied up is greater. which in turn in
creases the opportunity cost of doing without the capital during the pen
dency of the litigation. 

F. Reputation Bonds and Economic Efficiency 

The use of reputation bonds to enforce contracts is sometimes said to 
be inefficient because there is no correlation between the damage suffered 
by the promisee and the cost of breach to the promisor. Because the cost 
of breach to the promisor is generally assumed to be large, reputation 
bonds are said to induce an inefficiently high level of contractual perfor
mance. The most common type of executory agreement in the diamond 
industry. however. is exchange of goods today for a promise to pay X 
dollars on a future date. Consequently. the most common type of breach 
is nonpayment. On the day payment is due and the buyer has to make 
the decision to perform or breach, the seller's expectancy is known with 
certainty; it is X dollars. Since only money is at stake, and it is of equal 
value to both parties, performance is always indicated; the extent of a 
payment obligation cannot be made to turn on either party's "need" for 
the money. Thus. even a legal rule that led to no breach of contract would 
be efficient in the context of these transactions. This is, in fact, close to 
what is observed in the market; breach of contract is rare. A rule that 
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leads to no breach of contract has additional benefits in the diamond 
industry where sellers routinely rely on buyer's promises to pay. 

In the market for polished stones, even when transactions take the 
form of an exchange of executory promises, there is no such thing as 
efficient breach. Although they are somewhat more difficult to value ob
jectively, and cannot quite be bought and sold on a spot market, polished 
diamonds are much like any other commodity. Rough diamonds, in con
trast, are mere inputs (along with capital, technology, and labor) into the 
production of polished diamonds. Consequently, an efficient market for 
rough stones is one in which each rough stone finds its way to its highest 
valued use. This outcome corresponds to the manufactuer who is willing 
to pay the most for it since a manufacturer's ability to estimate the value 
of the polished stones he can make from a piece of rough is critical to 
his ability to earn a profit. 

It might seem that, if seller (S) promises to sell a stone to manufacturer 
I (M I) for one hundred dollars and manufacturer 2 (M2) comes along 
and offers two hundred dollars, in the absence of transaction costs it 
makes no difference for market efficiency if S decides to sell to M I who 
resells to M2, or if S sells directly to M2 and voluntarily pays Mione 
hundred dollars. Given the structure of the market for rough diamonds, 
however, if S sells to M I, it is unlikely that the stone will wind up in the 
hands of M2. Dealers keep their trading partners secret, particularly their 
sources of rough, since a dealer's ability to operate at a profit depends, 
in large part, on his network of contacts. After buying a stone that can 
be cut at a profit, most manufacturers do not want to incur the search 
cost of ensuring that the stone cannot be more profitably cut by another 
manufacturer, not do they want it known that they have a particular type 
of rough in their possession. 

Given the remote possibility of resale, a rule that makes no allowance 
for the prospect of efficient breach in rough diamond sales may appear 
to induce too high a level of contractual performance. For a variety of 
reasons, however, the magnitude of the inefficiencies introduced by this 
rule is likely to be small, especially considering the increased importance 
of rough brokers in the market. 

One major function of a broker is to conduct an effective search for 
the buyer willing to pay the highest price when the value of a stone is 
uncertain. If that uncertainty exists, the original owner has every incen
tive to hire the broker to search the market. If that has been done, then 
the first purchaser for use will rightly conclude that hiring a second broker 
has a very low rate of return, given the search already undertaken by the 
broker for the original owner. Similarly, if the original owner did not 
think it worthwhile to hire a broker for the original sale, unless circum-
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stances have changed radically or the first purchaser has better informa
tion about the market. there is no reason to suppose that he will find it 
in his interest to eith~r hire a broker or search the market himself. 61 In 
general. a rule requiring automatic performance will Induce the optimal 
amount of search by sellers before the first sale is concluded. Thus. re
gardless of whether or not a broker was used in the original transaction. 
first purchasers will rarely find it advantageous to resell even if they 
search the market. 

There is another reason that a rule of automatic performance does not 
introduce major inefficiency in the market. The cartel has the ability to 
fix the price of the rough that it sells. It also has a standard practice of 
announcing the magnitude of the price increase at each sight. Together. 
these two controls keep the difference between the prices that two manu
facturers are willing to pay small relative to the aggregate benefit of 
avoiding the deadweight cost of dispute resolution. As an additional bene
fit, a high level of contractual performance in the sale of rough promotes 
efficient reliance decisions such as hiring skilled diamond cutters in ad
vance to cut and polish the rough.62 In aggregate. the magnitude of the 
inefficiencies introduced through a high level of contractual performance 
of executory promises to delivery rough stones is likely to be small. 
particularly since contracts for future delivery of a stone are uncommon 
and possession is typically transferred at the time of contracting. Thus. 
while it cannot be claimed that the rule of automatic performance in 
the sale of rough diamonds will always lead to the theoretically efficient 
outcome. the dynamics of the market suggest that the customary solution 
may well be the efficient solution when the imperfections brought on by 
positive transaction costs are taken into account. 

Another problem associated with the use of extralegal contracts en
forced through reputation bonds is the cost of renegotiation, which is 

M In those situations where the first purchaser really does have superior connections for 
resale. he should enter the market as a middleman. This is observed: some of the largest 
manufacturers with the most extensive supply connections to sight holders. who often 
purchase rough stones in large parcels rather than individually. also run very active broker
age businesses. 

62 Diamond cutters are independent contractors and are often paid by the stone. Conse
quently. after contracting to purchase a piece of rough. a dealer will contract with a cutter. 
If he does not obtain the stone and does not have other work for the cutter to do. he will 
still have to pay the cutter. Furthermore. unlike many commercial contexts. at the time a 
diamond contract is made. the promisee typically is unable to estimate what is reliance 
expenditures will be; they will depend largely on the subsequent business opportunities that 
present themselves to the promisee. For example. if he subsequently promises to pay 
someone else and is unable to do so since he. himself. has not been paid. he will incur 
damage to his reputation and suffer a large loss. 
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likely to take place quite frequently since the "sanction [imposed in the 
event of breach] is much more likely substantially to undercompensate 
the promisee because implicit [extralegal] contract bonds often do not 
redound to the promisee's direct benefit. .. 63 Although the damage to the 
promisor's reputation does not directly redound to the benefit of the 
promisee, this problem has been largely overcome (at least with respect 
to transactions between club members) by the creation of the floor com
mittee and the board of arbitrators, both of which have the authority to 
award damages. 

G. The Substantive and Procedural Advantages of 
Arbitration over Adjudication 

In the diamond industry, arbitration has important substantive and 
procedural advantages over adjudication. It enables parties to resolve 
disputes and enforce judgments quickly, inexpensively, and secretly, 
thereby containing damage to reputation and reducing the actual damage 
suffered by the promisee in event of breach. 

Unlike courts, whose award of damages is limited by either expectation 
damages or a valid liquidated damages clause, the DDC bylaws allow 
arbitrators to award any measure of damages they think is appropriate, 
including punitive damages. They can also order one or both of the parties 
to pay a fine to a third-party beneficiary such as a charity. The authority 
to award punitive damages means that they can make the promisee 
whole, and the authority to order payment of a fine enables them to 
create a deterrent to breach contract. Since transactors know they may be 
forced to pay a penalty in the event of breach, their incentive to breach 
in the first place will be greatly reduced. 

Although DDC arbitrators have industry expertise and sophisticated 
business judgment, they are not much better than courts at valuing lost 
profit or business opportunities forgone. Because arbitration hearings are 
held soon after the filing of the complaint, however, and because deci
sions are rendered and enforced shortly thereafter, the harm suffered by 
the promisee, while still difficult to quantify, is minimized. The inabil
ity of even expert dealers to accurately assess lost profit when a seller 
breaches a promise to deliver a stone may be the reason that possession 
is typically transferred at the time of contracting. Similarly, the difficulty 
of valuing lost business opportunities when a buyer fails to pay may 
account for the premium on speed: the sooner the promisee is paid, the 

6l Chamy, supra note 58, at 5. 
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fewer transactions he will be required to forgo. The bourse's ability to 
resolve disputes promptly is considered so important that even if a dealer 
fails to appear for an arbitration, the hearing is held and he is bound by 
the panel's decision. The Floor Committee is also available during trading 
hours to resolve minor disputes as soon as they arise. 

In disputes other than breach of a promise to pay money or deliver a 
stone, which are dealt with in the bylaws or according to well-established 
custom, arbitrators' verdicts may be more accurate and predictable than 
those of a court since arbitrators possess industry expertise and are per
mitted to consider information that would be excluded in court under the 
rules of evidence. If a diamond dispute were decided by a court, the 
application of industry custom would be highly unpredictable: unlike a 
DDC arbitrator, who can apply his own knowledge of industry custom, 
a judge would have to determine the content of customary norms from 
the conflicting testimony of expert witnesses. The uncertainty introduced 
by a judge's need to resolve conflicting testimony would greatly reduce 
the expected benefit to the promisee of having a legally enforceable con
tract. 

Under the club's bylaws, the existence of a dispute and its resolution 
are kept secret so long as the arbitrators' judgment is paid promptly. 
Consequently, unlike filing a claim in court, initiating an arbitration does 
not affect the parties' ability to borrow or enter into implicit capital mar
ket transactions during the pendency of the dispute, which, in turn, mini
mizes the financial harm suffered by the promisee. The reputation damage 
suffered by the promisee is reduced by the practice of keeping disputes 
secret after ajudgment is rendered since other transactors may view mere 
participation in an arbitration as a signal that a dealer was unwilling to 
renegotiate deals when unforeseen circumstances arose; they might de
mand additional protections or charge a higher price when dealing with 
him in the future. 

The rapid enforcement of judgments is another advantage of DDC arbi
tration. Unlike a court, the DDC has the ability to bring unique pressures 
on the losing party to pay: it can put him out of business almost instanta
neously by hanging his picture in the clubroom of every bourse in the 
world with a notice that he failed to pay his debt. Thus, the threat of 
publicity and the practice of keeping disputes secret as long as judgments 
are paid gives the defendant an incentive to promptly comply with the 
arbitrators' judgment. In addition, trade rules try to minimize the likeli
hood of ajudgment-proof debtor in two ways: by making individual mem
bers as well as the corporations they trade for liable for arbitration judg
ments; and by providing for the expulsion of any member who files, 
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voluntarily or involuntarily, for personal or corporate bankruptcy in court 
instead of going through the club's own bankruptcy procedure, which 
requires the debtor to make 100 percent restitution to his diamond indus
try creditors. 

Although keeping this type of information about dealer behavior from 
a market that works largely on reputation may slightly impair the efficient 
operation of the market for reputation information, in the context of the 
diamond industry's institutional structure, there are sound reasons for 
this practice. Requiring arbitration judgments to be made public without 
introducing additional changes in the system might result in the dissemi
nation of information that would be difficult for the market to value accu
rately. If only the amount of the judgment were announced, a dealer who 
was ordered to pay a large judgment because there had been an honest 
misunderstanding in a large transaction would sutTer more reputational 
damage than a dealer who had to pay a smaller judgment because of 
deliberate breach or theft. Consequently, the facts of the case would have 
to be released to accurately convey the relevant information to the market 
if judgments were made public. Arbitrators would have to make findings 
of fact and issue written opinions, which would lead to a demand for 
procedural protections such as rules of evidence and more extensive dis
covery. In time, the flexibility and informality of the system, essential to 
the rapid resolution of disputes, would begin to disintegrate. Further
more, it may be that the information most important to the reputation 
market is not that a dealer has been involved in a dispute or even that 
he has breached a contract, but rather that he has been prepared to either 
settle disputes or abide by the judgments of the arbitral tribunal when a 
third-party adjudication was necessary. 

In complex cases not covered by the trade rules or industry custom, 
diamond industry arbitration sutTers from the same weakness as most 
commercial arbitration: unpredictability. The lack of written decisions 
and a tradition of stare decisis makes it difficult for market participants 
to make rational breach decisions and to determine in advance the type 
of sanctioned behavior. In order to increase predictability, many bourses 
in the world federation have relaxed the norm of complete secrecy. Arbi
trators publish written announcements of the principles used to decide 
novel cases while keeping the parties and other identifying facts secret. 
The WFDB recently proposed compiling a computer data base of these 
statements of principle to promote worldwide uniformity of arbitrated 
judgments and to prevent "forum shopping." They also proposed addi
tional uniform training programs for all arbitrators. Younger WFDB offi
cials fear that if such changes are not introduced the system will be 
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perceived as arbitrary and unjust, and its legitimacy may decline. Re
cently,64 there has been increasing pressure on the New York bourse to 
relax the secrecy norm and to permit arbitrators to issue policy state
ments in novel or complex cases-a change that would enable the indus
try to capture the benefits of arbitration (secrecy, informality, and speed) 
and litigation (the creation of precedent and stare decisis). 

H. The Aggregate Efficiency of the System 

The importance of international transactions suggests that concluding 
transactions in accordance with a nearly uniform system of private law 
has additional efficiency benefits. If a dealer is a member of anyone 
bourse in the world federation, he is automatically admitted to the trading 
floor of all of member bourses. Most diamond dealers frequently transact 
in foreign bourses. It would be wasteful for dealers to have to learn the 
trade rules of different bourses and be concerned with the technicalities 
of concluding legally enforceble agreements in different countries, partic
ularly when many of these countries do not have well functioning judicia
ries. The world federation maintains a board of arbitrators that has the 
authority to settle disputes between bourses or to hear cases between 
private litigants from different bourses when there is a colorable question 
as to which party's bourse should hear the case. Resolving disputes 
through private international arbitration also avoids complex questions 
of international jurisdiction. 

64 A few years ago a case arose that revived the debate over the secrecy of judgments in 
the New York bourse. The Yehuda treatment is a way of altering a stone such that its flaws 
become invisible to the human eye unaided by special technology . The firm that developed 
this process and actually treats the stones requires those they deal with to sign an agreement 
requiring disclosure of the stone's treatment to any potential buyers. Soon after the treat
ment was introduced. but before it was widely known. a dealer sold a treated stone without 
disclosing the treatment. The buyer subsequently discovered the treatment and flied a claim 
against the seller. The seller defended on the grounds that he did not know or have reason 
to believe that the stone had been so treated. The board of arbitrators ordered recision of 
the deal and imposed a very small fine on the seller. One arbitrator wanted to write an 
opinion explaining that the only reason the judgment was so small was that the treatment 
was new and a dealer in exercise of ordinary care would not have been expected to ask 
whether or not the stone had undergone this treatment. By the time the arbitration was 
concluded. however. the treatment had become so well known that a similar defense of 
ordinary care would not prel(ail in the future and the arbitrators intended to impose ex
tremely heavy fines in subsequent cases. Some members of the DOC board of arbitrators 
are concerned that the lack of published opinions explaining the basis of decisions gives 
dealers the wrong signals about what type of behavior is sanctioned. Although cases are 
officially kept secret. the industry is "like a bunch of old ladies," and in new and unusual 
cases the result can rapidly become known. 
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I. The Importance of Reputation Bonds in the Market as a Whole 

Diamond dealers consistently maintain that transactions between two 
club members. between two nonmembers. and between a member and a 
nonmember are conducted in exactly the same way. If the availability of 
the DOC's arbitration system and enforcement mechanisms were central 
to parties' ex ante decision making. the terms of the transaction (either 
substantive or price) should be different when at least one party is a 
nonmember. For example. a member seller who would sell a stone to 
another member on thirty-day terms would be expected to charge a non
member a higher price (or perhaps demand cash on the spot) to compen
sate for the risk of nonpayment and the unavailability of arbitration. Deal
ers insist. however. that no such differences exist and that they decide 
who to deal with purely on the basis of the other party's reputation. 

If reputation bonds are well functioning. this behavior is not surprising. 
In a transaction between a member and a nonmember. the nonmember 
has an incentive to keep the bargain if he wants to be admitted to the 
bourse in the future. The economic benefits of bourse membership make 
it actively sought after by most market participants. A member can not 
only spread the word about the nonmember's wrongdoing. but he can 
also object to his being accepted for club membership. In transactions 
between two nonmembers. both parties have reason to worry about their 
reputations. In order to obtain a steady supply of rough to run an efficient 
manufacturing business. a nonmember must have a reputation of being 
scrupulously trustworthy. Nonmembers know that their potential future 
trading partners will inquire more deeply into their reputation before 
transacting with them since they do not have the club's stamp of ap
proval. 

If dealers really did rely on arbitration to resolve most disputes. one 
would expect that if it were not available more disputes would go to 
court. This is not observed; litigation between two nonmembers is also 
infrequent. Similarly, if reputation bonds were not strong enough to en
force arbitration judgments. one would expect to see frequent recourse 
to the courts for judicial confirmation of arbitrated judgments. This is 
also not observed. Thus. it appears that the dispute resolution institutions 
in the diamond industry can fairly be called extralegal: it is primarily the 
fear of damage to reputation that maintains discipline in the diamond 
trade. not the bourse's board of arbitrators or the procedural right to 
appeal arbitrated decisions in court. 

The relative importance of reputation and arbitration may now be shift
ing. for dealers differ among themselves on the importance of arbitra
tion's availability. Most claim that it is unimportant. but there are recent 
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signs to the contrary. In the early 1980s, one reason dealers gave for 
leaving the newly formed Los Angeles club was that it did not provide 
arbitration. Furthermore, the president of the World Federation of Dia
mond Bourses is concerned that, as trust breaks down and dealers be
come increasingly focused on their "rights," arbitration will come to 
have a more important function. He believes that the increasing impor
tance of arbitration and third-party dispute resolution requires more quali
fied arbitrators and greater uniformity of decisions and is concerned that, 
unless the bourses meet the challenge of providing a quick and predict
able way of resolving disputes, the diamond industry's independence 
from the legal system will slowly disintegrate. 

V. ARBITRA TION AND SETTLEMENT 

With respect to simple disputes dealt within the bylaws or those dealt 
with according to well-established custom, the decision whether to settle 
or go to arbitration will depend on the usual parameters. The expected 
value of the arbitration to the plaintiff will be the probability of success 
on the merits, multiplied by the projected recovery, less the cost oflegal 
representation if represented by counsel, less (depending on the arbitra
tor's whim) the cost of arbitration if he is made to bear it. The bylaws 
provide that the plaintiff must pay the arbitration fee in the first instance 
but give the arbitrators the discretion to refund the fee or order the de
pendant to pay it. Although this fee-shifting term is a wild card, it is 
bounded by the actual cost of arbitration, which is quite low relative to 
the amounts at stake in the arbitration. 

Conversely, the expected cost of the arbitration to the defendant is the 
probability of losing multiplied by the damage award, plus legal fees if 
represented by counsel, and, perhaps, the cost of the arbitration if the 
arbitrators, in their discretion, order him to pay it. Models of suit and 
settlement65 suggest that the closer the plaintiff and defendant's estimates 
of the expected outcome of the litigation, the more likely they are to 
settle. Consequently, to the extent that the required prearbitration concil
iation proceedings shed light on the strengths and weaknesses of the 
parties' arguments, they would be expected to lead to a high rate of 
settlement. This is, in fact, observed: 80-85 percent of the disputes sub
mitted to arbitration are settled during the proceeding's mandatory con
ciliation phase. 

In more complex cases-such as labor disputes, trademark infringe-

6S See Steven Shavell. Suit, Settlement. and Trial: A Theoretical Analysis under Alterna
tive Methods for the 'Allocation of Legal Costs, 11 J. Legal Stud. 55 (\982). 
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ments, partnership disagreements, and the use of new techniques to make 
flaws in stones invisible to the human eye-a party cannot simply be 
ordered to pay the money owed or to deliver or return the stone in ques
tion. In these cases, the arbitration panel either hears the case, or, if it 
falls into one of the four categories enumerated in the bylaws,66 the parties 
are left free to seek a resolution of their dispute in court. When arbitrators 
opt to decide complex or novel cases, however, it is difficult for the 
parties to predict the rule of decision and/or the damage measure that 
arbitrators will apply. Since arbitrators neither make findings of fact nor 
render written opinions announcing their decisions, past decisions are a 
poor predictor of future outcomes. As a consequence of both parties' 
inability to predict how the arbitrators will decide complex cases, in situa
tions where the parties do not differ greatly in their degree of risk aversion 
and have similar estimates of the degree of uncertainty in the arbitrators' 
decisions, they also will have an incentive to settle, just as they did 
when they had near-perfect information about the rule of decision and the 
damage measures that the arbitrators would employ were certain. 

VI. THE EFFECT OF LEGAL INTERVENTION INTO THE EXTRALEGAL 

CONTRACTUAL REGIME 

In general, diamond dealers prefer to conclude agreements using extra
legal contracts. Certain types of agreements made in the course of dia
mond transactions, however, are routinely subject to interpretation by 
the courts since they often involve the rights of third parties. Conse
quently, these agreements often take the form of legally enforceable con
tracts. 

One example is when a bank or an insurance company is a direct 
party to an agreement. Unlike individual buyers and sellers. banks and 
insurance companies do not have an interest in maintaining the secrecy 
norm. These institutional actors often have significant bargaining power, 
particularly the banks, since in most countries a relatively small number 
of banks provide most of the industry's financing. 67 Consequently, banks 

66 See text around note 25 infra. 
61 One reason a relatively small number of banks are involved in the diamond industry 

is that evaluating the worth of a stone (often used as inventory collateral) in the absence of 
an objective and readily ascertainable market price requires an expertise in gemstones that 
bankers seldom have. Consequently, many loan decisions are really made on the basis of 
the bank's perception of the dealer's reputation in the marketplace. As an officer of the 
Merchants Bank of New York (located in the middle of Forty-seventh Street) explained, 
"Ii]n terms of extending credit a bank has to look at the 3 C's-Capital, Culpabilily, and 
Character. At our bank, we think that character is the most important c." Merchants Bank 
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are often able to obtain the benefit of having a legally enforceable con
tract, such as a standard loan agreement, as well as the implicit collateral 
of a reputation bond. A second example is found in transactions such 
as consignments, where banks or insurance companies are not directly 
involved, but where their rights may be affected later and the legal pro
cess invoked to resolve disputes. 

Consignment agreements used to be concluded orally. Under the trade 
rules for consignment, title to the goods remained in the owner, and he 
was entitled to get them back if they were not sold on his behalf. The 
courts have been reluctant to credit arguments based on custom and 
usage. however. and generally have refused to recognize the existence 
of the extralegal agreement to return the goods, finding them to be the 
property of the consignee. As a consequence, when a consignee goes 
bankrupt. courts do not permit the consignor to recover his diamonds: 
"diamonds delivered on memo to a broker or dealer usually cannot be 
recouped from a trustee in bankruptcy, an assignee for the benefit of 
creditors or even from a bank from whom your consignee has borrowed 
money and given his bank the normal and usual security interest in his 
inventory and accounts." 68 Consequently, when a dealer gives goods 
on consignment. a formal consignment memorandum that satisfies the 
requirements of the Uniform Commercial Code is now sometimes drawn 
up to ensure that the dealer's title to the goods will be recognized by the 
legal system.69 Dealers explain that the documents are designed to serve 
two distinct purposes. Between the dealers, their function is similar to 
that of the bill of sale. weight slip. or cachet wrapper-they are intended 
to help the dealers privately settle any disputes that may arise by clarify
ing the terms of the original agreement. These agreements are not drawn 
up in the form of legally enforceable contracts because the dealers think 
the consignee will abscond with the goods. The same risk of loss would 
be prescnt in any sale for future payment (especially since consignment 

Moved and Grew with Industry. N.Y. Diamonds. December 191111. at 311. Thus, although 
defaulling on a loan would hurt any businessman's credit rating. the damage to a diamond 
dealer is more severe since there are only a few industry lenders and banks must rely to a 
greater extent on the dealers' reputation in valuing his assets. 

1>11 S. Herman Klarsfeld. Legal Gems. N. Y. Diamonds. May 1988, at 40. 
fo9 As the club's legal counsel recently advised dealers "the Uniform Commercial Code 

(UCC) will give you protection if you adequately describe your diamonds and file a UCC-I 
Financing Statement with the Secretary of State in Albany and with the register of the 
county in which the consignee has an office .... This will give you a legal leg to stand on 
if you unfortunately have to seek the return of your merchandise from a bank or a trustee 
in bankruptcy." {d. at 63. However. due to the transactions costs of drafting and filing the 
financing statement. they are used only in the largest transactions. 
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agreements and sales are often made between the same people), a situa
tion in which dealers clearly prefer extralegal agreements. Legally en
forceable contracts are sometimes used in consignments because these 
transactions are often interpreted in the course of legal proceedings, and 
without them courts tend to interpret the meaning of an intraindustry 
consignment agreement in ways that are strongly at odds with industry 
custom and the intent of the original contracting parties. 

Throughout its history, the diamond business has been largely self
regulating, operating outside the law of the state. Over the past thirty-five 
years. the private dispute-resolution mechanisms in the world's diamond 
bourses. combined with widespread adherence to the secrecy norm, have 
succeeded in maintaining a largely extralegal contractual regime where 
transactions are concluded on the basis of the dealers' reputations and 
the incidence of breach is low. 

Over the past decade, however. a subtle change has been taking 
place-the legal system has begun to interfere with the substantive rules 
used to decide arbitrated cases as well as the ways in which these deci
sions are enforced. Under the DDC bylaws. the Board of Arbitrators can 
suspend or expel a member if he does not comply with ajudgment. Ever 
since Martin Rapaport70 decided to break the secrecy norm, however, by 
initiating the first suit against the club for any reason other than disagree
ment with an arbitration decision, there has been a profound change in 
the way the club decides cases and enforces judgments. The Rapaport 
controversy has made the club much more reluctant to expel members
it is concerned not only about the expelled member bringing suit, but it 
also fears that too many expulsions will revive the Federal Trade Com
mission's interest in its activities. At present, a member is not expelled 
until the Board of Arbitrators first obtains a court order affirming its 
decision. Effective sanctions may still remain, however, since the mem
ber's picture, along with a description of the judgment that he refused to 
pay will still be hung in the club room and on the trading floor of every 
bourse in the world federation. 

Although the DDC bylaws have always given the litigants the right to 
be represented by a lawyer, prior to the Rapaport case it was uncommon. 
Today, legal representation is the norm. The arbitrators feel that the 
presence of lawyers has, in some measure, altered the rules of decision 
they apply. The lawyers alert them to relevant parts of New York law, 
and. while this law still does not supply the rule of decision, the arbitra
tors are more conscious of the law and are increasingly reluctant to drasti
cally depart from it, except in instances where the decisions are deeply 

10 See note 50 supra. 
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rooted in custom or do not involve creating a new rule. Although the 
Board of Arbitrators has traditionally declined jurisdiction in cases in
volving complex statutory rights or claims that are intertwined with pend
ing litigation, in recent years, this has become a more common practice. 
The older arbitrators fear that legal interference in the diamond trade will 
one day destroy the traditional way of doing business. 

VII. CONCLUSION 

This article has been largely devoted to offering explanations of why 
the diamond industry has long relied on the extralegal enforcement of its 
business norms. By a variety of reputational bonds, customary business 
practices, and arbitration proceedings, the diamond industry has devel
oped a set of rules and institutions that its participants find clearly supe
rior to the legal system. The industry, as it has been traditionally orga
nized, is able to make and, more important, enforce its own rules. The 
market is organized to promote the low cost and rapid intraindustry dis
semination of information about reputation, which enables it to use repu
tation bonds to create intraindustry norms that function as a deterrent to 
breach of contract and a private sanctioning system whose judgments can 
almost always be enforced completely outside the legal system. 

The customs and institutions in the diamond industry emerged for rea
sons wholly unrelated to shortcomings in the legal system; yet, even as 
the force of the old enforcement mechanisms of religion and secondary 
social bonds began to disintegrate, a network of trading clubs, designed 
to promote the dissemination of information about reputation and social
ization among members, emerged to fill the gap. That generations of 
diamond dealers have clung to nearly identical intraindustry norms in 
countries with a wide variety of legal rules and institutions suggests that 
the traditional rules and institutions are likely to be efficient from the 
perspective of market insiders. In the United States, the traditional rules 
and institutions endured over time and demonstrated their superiority to 
the established legal regime. 

In the diamond industry, "trust" and "reputation" have an actual mar
ket value. As an elderly Israeli diamond dealer explained, "when I first 
entered the business, the conception was that truth and trust were simply 
the way to do business, and nobody decent would consider doing it differ
ently. Although many transactions are still consummated on the basis of 
trust and truthfulness, this is done because these qualities are viewed as 
good for business, a way to make a profit. ,,71 

71 Interview with author, summer 1989. 
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