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Preface

We think it important that from time to time we pause and think about 
change in the exercise of our professional disciplines. We believe such refl ec-
tion oft en bears fruit. It is in contemplating past events in the context of their 
development and evolution that we may fi nd ways to modify our present 
activities and even design a pathway for the future. Change is infl uenced by 
a variety of events, people, political activity, fi scal considerations, scientifi c 
discoveries, legal decision- making, and other circumstances. It is in under-
standing their interaction and eff ect on our work that we can become better 
practitioners and more able theorists.

In this text, we refl ect here on the changes that have appeared over the last 
several decades in forensic psychiatry and psychology. All of us editors have 
spent a good part of our professional lives mulling over problems we have 
encountered at the interface of psychiatry, psychology, and the law. But the 
contributions of forensic mental health professionals occur within a contin-
uously changing landscape, shaped profoundly by all the elements we have 
already listed. Certainly, we have two subspecialties that fi rst defi ned them-
selves in terms of applying our basic disciplines to answering legal questions. 
But now those specialties are critical leaders in setting standards of forensic 
treatment, addressing ethics, and managing the murky boundaries between 
our disciplines and the law.

We have asked colleagues practicing in diff erent arenas, carrying out 
scholarship, managing forensic institutions, utilizing the law as an agent of 
change, engaging in fi scal and policy management, and training forensic 
psychiatrists and psychologists to help us contemplate these matters and 
formulate something we can say about the path to the future. We hope this 
collective refl ection on change will help our disciplines discard arbitrariness 
and rigidity, while embracing opportunities to theorize about past accom-
plishments and contributions and hopefully construct a clearer pathway to 
modernized practice within our disciplines.
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So we wish to document and contextualize some of the changes that have 
occurred. In the Introduction, we introduce the reader to an historical per-
spective on change in forensic psychiatry and psychology. In the fi rst section, 
covering the fi rst fi ve chapters of the text, we discuss major external infl uences 
that have impacted the practice of forensic psychiatry and psychology over 
time. But their collective impact has been signifi cant and lasting. Examples 
of such infl uential elements are: the law; consumer movements (such as those 
related to the widely- discussed Recovery Movement and the more recent and 
evolving notion of Peer Counselors); dynamic, global, social upheavals (such 
as war) that dislocate people and produce refugees and immigrants who then 
seek forensic psychiatry and psychology services so as to achieve resettle-
ment and citizenship; technological and scientifi c advances (spearheaded by 
leaders in genetics, brain imaging, media technology, and neuroscience) that 
have progressively infl uenced the thinking of forensic psychiatrists and psy-
chologists; and political and fi scal contexts, particularly at the local level, that 
especially impact the creative approaches of the forensic professional seeking 
to improve care of forensic patients in both institutions and the community.

In the second section, entitled “Forensic Psychiatry and Psychology as 
Th eir Own Change- Agents,” and covering the next three chapters, we con-
sider the subspecialty disciplines as change- agents that have contributed to 
shaping the professionalism of its own practitioners in a number of distinc-
tive ways. Recent literature has demonstrated convincingly that forensic 
psychiatrists and psychologists have been refl ecting seriously on the ethics 
principles that should be used as guideposts for the moral basis of work in 
the disciplines. Such refl ection has been buttressed and amplifi ed by techni-
cal mechanisms such as the use of narrative and performative elements in 
the written and oral activities of the forensic specialist. In addition to a host 
of other developments in the fi eld, emphasis on ethics, professionalism, and 
performative techniques have strengthened the professional identity of the 
forensic specialist, and enhanced eff orts to improve the education and for-
mation of the disciplines’ own trainees.

Th e third section is focused on “Changes in the Traditional Evaluative and 
Consultative Roles of the Forensic Psychiatrist and Psychologist” and spans 
fi ve chapters. Chapter 9 reminds us of the traditional activities of the foren-
sic specialist who performed evaluations of individuals for criminal and civil 
courts. In this role, the expert consulted to the courts and utilized psychologi-
cal expertise to answer questions raised by the legal system. Th is traditional 
role has been infl uenced by developments in the knowledge base of the 
expert. Changes have been wrought by advances in diagnosis, pathology, 
imaging, and the unexpected explosion in technology and even social media.
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Other chapters in this third section also demonstrate unequivocally that 
other constituencies have decided to make use of the forensic expert’s knowl-
edge base. Th us we dedicate a chapter to consideration of how Veterans’ 
Courts and the general military system are utilizing forensic expertise. 
Indeed, the military has dedicated millions of dollars to understanding how 
post- traumatic stress disorder has impacted the military’s justice system. 
Th us, it is safe to say that the forensic specialist’s work has expanded in con-
sultation to legal and other organized administrative systems. Other potent 
examples of this expansion are covered in the chapters on legislative consulta-
tion and work with Catholic Annulment Courts and general church entities 
pursuing activities such as the evaluation of clergy who have participated in 
problematic sexual behavior.

We must also understand other changes or evolutions of forensic roles, 
as in the management of forensic systems. Forensic psychiatrists and psy-
chologists are asked to provide thoughtful and useful advice to individuals 
and systems demanding this expertise. Forensic psychiatrists and psycholo-
gists serve as directors of forensic services; directors and medical directors of 
prison units; medical directors of forensic hospitals; directors of court diver-
sion services; and directors of court clinics. In all of these roles, they face 
new challenges requiring professional expertise and novel collaborations. 
Th ese types of administrative positions bear witness to the need for forensic 
professionals to provide advice to clinical teams about the evaluation and 
management of risk; to state and county governments asking for consulta-
tions concerning the development of their statutes focused on one forensic 
matter or another; and to hospital managers who have the responsibility for 
the health care of forensic patients.

In the fourth section (entitled “Forensic Practice in the Treatment and 
Care of Patients,” and encompassing seven chapters) we focus on change 
that is related to the management and treatment of individuals who have had 
involvement with law enforcement systems. Th is activity was not particularly 
heralded by some, in the early days of the subspecialties, as worthy of inten-
sive consideration by the forensic specialist, at least in the United States. In 
England, it is oft en said that this clinical forensic work developed much more 
quickly. Recent developments have made the diff erences less pronounced. In 
this section we will highlight the roles of U.S. forensic specialists in applying, 
adapting, and developing treatments and management strategies for patients 
in several systemic loci: jails and prisons; forensic treatment facilities; jail 
diversion units; and some longer- term psychiatric inpatient services that 
house patients who present signifi cant violence.

Th ese patients generally require management and treatment that attend 
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seriously to matters of risk and to the complex problems of reintegrating the 
patients into their home communities. Hence, the infl uence of this change is 
causing the forensic professional to recognize the importance of caring bet-
ter, and in a highly specialized interdisciplinary context, for these “forensic 
patients” who deserve more than just the usual forensic evaluation and later 
assignment to traditional care. One chapter will focus attention on treat-
ment techniques usually employed in the clinical setting, while another will 
contemplate the resurgent emphasis on violence risk, which is a profound 
concern of all those dealing with the psychiatric patient who has been in con-
tact with the law enforcement system. While it is acknowledged that some 
of the clinical techniques discussed in these chapters have been utilized for 
decades, we emphasize that the urgent and recent emphasis on returning all 
hospitalized patients to their home communities has pulled the forensic pro-
fessional more powerfully into the work and forced adaptation of the work 
to the transitional bridge between hospital and community. Other chapters 
tackle the task of channeling these patients away from jail on the one hand, 
and on the other hand smoothing the community re- entry of those who have 
been incarcerated or hospitalized. Th e fi rst of the two fi nal chapters closes 
this section with a discussion of the interplay of science, therapeutics, poli-
tics, and public opinion in the management of patients with problem sexual 
behaviors. Th e fi nal chapter addresses matters related to the clinical systems 
of correction agencies.

The Conclusion (“Summarizing Change in Forensic Psychiatry and 
Psychology Practice”) encourages forensic professionals and others to think 
deeply about the nature of change in forensic work and to grasp where that 
change may take the fi eld in the future. As we all engage more earnestly in 
this change- based discourse, we will see more clearly how the fi eld has pro-
gressed and developed in many directions. It has evolved from its founding 
focus on the courtroom, off ering practitioners a wider choice of activities to 
embrace, and providing the fi eld with a guide to future paths for develop-
ment. We may appreciate how our work has been infl uenced by other interests 
that emerge primarily from outside the formal traditions of medicine and 
psychology and that expand the work of physicians and psychologists. Here 
the chapter also makes the point that although the future seems bright, all 
is not settled in the discipline. Th ere are still areas that provide ample room 
for debate and questioning, and that harbor challenges for the future. But 
we look forward to distinction and promise for the subspecialties of forensic 
psychiatry and psychology.

In this text, we emphasize that there is a demand for renewed considera-
tion of the parameters that defi ne the activities of the modern forensic mental 
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health professional. It is time to think diff erently about the structures within 
which we do our work, about the form and meaning of our activities, and 
about their range. We conclude from this that the modern forensic special-
ists are being infl uenced to develop new identities. Th ey are being asked to 
view, in refashioned terms, the knowledge base, the practice standards, and 
the expanding arenas of work. All this must inevitably impact the evolution 
of the specialties.

We hope that training programs, as well as junior and senior forensic prac-
titioners of all mental health disciplines, will fi nd the text useful. It should 
also be valuable to those leading forensic services in departments of mental 
health across the country, and to legislators, other administrators, and law-
yers seeking to advance their understanding of what the forensic specialist 
can contribute to interdisciplinary policy discussions.

Ezra E. H. Griffi  th, MD
Michael A. Norko, MD, MAR

Alec Buchanan, PhD, MD
Madelon V. Baranoski, PhD

Howard V. Zonana, MD 



1

INTRODUCTION

Legacy of Change for Mental 
Health Professionals

Howard V. Zonana

From the outset, medical jurisprudence of insanity was one of the impor-
tant topics at the first scientific meeting of the Association of Medical 
Superintendents of American Institutions for the Insane (which later became 
the American Psychiatric Association) in 1844. Isaac Ray had published the 
Medical Jurisprudence of Insanity, the fi rst of six editions in 1838 (Ray 1838). 
Th e fi rst volume of the American Journal of Insanity published a paper by 
D.C. Coventry MD, Professor of Medical Jurisprudence, outlining “the 
forms in which insanity becomes the subject of legal investigation” as follows 
(Coventry 1844–5, 134–5):

1. the plea of insanity as a bar to punishment in criminal prosecution;
2. the propriety of confi nement when danger to the individual himself or to 

others is apprehended;
3. the capacity and right of an insane person, or one supposed to be insane, 

of managing his own aff airs; and
4. the state of mind necessary to constitute a valid will.

Th ese themes have continued to provoke debate and proposals for changes 
in the law that have altered over time but remain contentious. It was not until 
the 1970s that an increasing number of psychiatrists began to devote substan-
tial portions of their practice to forensic work and cases. Th is was enhanced 
by the formation of a forensic subspecialty association and the introduction 
of board certifi cation.

Th e practice of forensic psychiatry and the roles of its practitioners are 
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determined by a combination of factors. Th ese include the current scien-
tifi c understanding of the nature of mental illness, availability of treatment 
systems, and the legal requirements for the use of mental conditions in the 
resolution of legal disputes. Medical professional organizations have devel-
oped criteria for the creation of subspecialties based on perceived need for 
quality control, treatment needs of special populations, and the need for addi-
tional education and training above that provided in basic training. Forensic 
psychiatry and the legal system have changed their practices and guidelines 
in concert and independently over the past fi ft y years. I will try to review 
some of the signifi cant changes during this period by selecting examples 
that have aff ected the practice of both general psychiatry as well as forensic 
psychiatry, such as:

1. substantive and procedural civil rights for persons with mental illness 
being involuntarily hospitalized or medicated;

2. decisions by the U.S. Supreme Court such as (a) the death penalty and 
competency to be executed, and (b) the use of involuntary medication for 
restoration of competence to stand trial;

3. the transformation of state mental hospitals into forensic facilities;
4. sex off ender civil commitment;
5. mental health treatment in jails and prisons and the recognition of a con-

stitutional right to treatment in correctional settings; and
6. ethical guidelines and expert witness testimony.

THE CIVIL RIGHTS OF PATIENTS

Th e ideas that prompted patient rights to refuse treatment and the legal chal-
lenges to civil commitment arose in the 1960s in the midst of a wide array 
of advocacy for civil rights in many arenas. Several attorneys and civil rights 
groups began a crusade to abolish civil commitment. Connecticut’s commit-
ment law at that time required a judge to fi nd that the person was mentally 
ill and a fi t subject for treatment in a mental hospital. Being mentally ill was 
loosely defi ned as having a mental or emotional condition which “has sub-
stantial adverse eff ects on his or her ability to function” and which “requires 
care and treatment” (Conn. Gen. Stat. 17- 176 and 17- 178; Mayock 1968). Th is 
was the legislature’s way of allowing physicians broad discretion to determine 
who needed to be confi ned in mental hospitals.

Th omas Szasz (Szasz 1960, 1974), beginning in 1960, provided a theo-
retical rationale for attorneys to oppose civil commitment. He attacked the 
legitimacy of the concept of mental illness, and explicitly denied that mental 
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illness exists in any scientifi c sense but instead merely as arbitrarily defi ned 
categories of behavior. He also argued that most patients were competent to 
refuse medication.

In 1971 Alberta Lessard was involuntarily committed for being mentally 
ill aft er she was found “running up and down the apartment aisle on the sec-
ond fl oor banging on doors and shouting that the communists were taking 
over the country that night … and that we should do something right away.” 
One of the police offi  cers stated, “She kept talking about burning some evi-
dence in a sink, evidence of her as a bubble dancer … some caricature or 
picture depicting her as a bubble dancer. She said she had burned this along 
with other evidence, something to do with a secret invention.” She was also 
alleged  to have jumped from her second- story window and said she “no 
longer had the will to live in that she might, if returned to the apartment, 
jump again” (Lessard 1972; Torrey 2008, 225). She retained counsel through 
the Milwaukee Legal Services which, rather than defend only Ms. Lessard, 
decided to fi le a class- action suit on behalf of “all persons 18 years of age or 
older who are being held involuntarily pursuant to any emergency temporary 
or permanent commitment provision of the Wisconsin involuntary commit-
ment statute” (Torrey 2008, 77).

In October 1972, a three- judge panel of the U.S. District Court declared 
Wisconsin’s existing civil commitment statute unconstitutional (Lessard 
1972). It held that proof of mental illness and dangerousness must be proven 
“beyond a reasonable doubt,” a much more rigorous legal standard than the 
existing clear and convincing evidence standard. Th ey also held that invol-
untary hospitalization should be used “only as a last resort” when there are 
not less drastic means for achieving the same basic goal. Th e argument made 
was that confi nement in a mental hospital was equivalent to being confi ned in 
jail and patients, like criminal defendants, deserve the same legal protections. 
In 1979, the U.S. Supreme Court ultimately resolved this question, when it 
decided Addington v. Texas (Addington 1979), holding that involuntary com-
mitment to a hospital was signifi cantly diff erent than being confi ned in a 
prison and that “clear and convincing evidence” was the minimum standard 
required for hospitalization. Th e decision noted that it was diffi  cult to prove 
future dangerousness beyond a reasonable doubt.

The notion that hospitalized patients might be entitled to treatment 
arose during the same period (Birnbaum 1960; Donaldson 1974, 519–21). 
A few courts recognized such a right as based on state law or on the U.S. 
Constitution. Confi nement without treatment became a ripe target for liti-
gation. However, in 1975 when the O’Connor v. Donaldson case reached the 
Supreme Court, Mr. Donaldson’s attorneys altered their strategy (concerned 
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that treatment could enhance the ability to civilly commit patients) and 
dropped the argument for a constitutional right to treatment. Although ini-
tially fi led as a right to treatment case, Mr. Donaldson had been confi ned in 
a Florida state hospital for fi ft een years aft er being hospitalized by his parents 
because he expressed paranoid fears that he was being poisoned. He thereaft er 
actively refused any treatment and continued to deny that he was mentally 
ill. His physician urged him to take medication but did not release him, even 
though there were off ers from friends to support him in the community. 
Numerous probate court reviews of his status supported continued confi ne-
ment. Eventually, when transferred to a new physician, he was released. Th e 
key holding in the decision was that mental illness alone cannot justify a state 
locking a person up and keeping him indefi nitely in simple custodial con-
fi nement. “In short, a State cannot constitutionally confi ne, without more, 
a nondangerous individual who is capable of surviving safely in freedom 
by himself or with the help of willing and responsible family members or 
friends” (O’Connor 1975, 576). In a concurring opinion, Justice Burger noted 
that he opposed any constitutional right to treatment, as confi nement of the 
mentally ill had a long history prior to any known treatments (O’Connor 
1975, 568).

Th e American Civil Liberties Union (ACLU) interpreted this decision 
to mean that it was unconstitutional to commit an individual for treatment 
who is not dangerous. Th ey maintained the individual must be considered 
capable of surviving safely if his life is not in imminent danger. Even if that 
interpretation was not correct, most states incorporated “dangerousness” as 
an important or sole criterion of civil commitment. A number of states added 
“grave disability” as a criterion in addition to mental illness.

Civil commitment allows detention and treatment of individuals who may 
be dangerous or gravely disabled by physicians with judicial oversight. Th is 
is based on the combination of police and parens patriae powers of the state 
(Pinals and Mossman 2012). It permits the override of an individual’s wishes 
at times and thus creates tensions about the appropriate boundaries which 
can only be resolved in a legal framework involving the Constitution, federal 
and state laws, case law, and regulations and professional ethics. Th ese issues 
have been and will continue to be controversial as the more recent debates 
about outpatient commitment illustrate.

One result of the tightening of commitment standards was that a signifi -
cant number of people who were seriously ill but not dangerous were unable 
to be involuntarily hospitalized and were released back into the community 
from emergency rooms. Many continued to be ill and disruptive in the com-
munity so that the police had no alternative but to arrest them and bring 
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them into the criminal justice system when complaints were fi led. Many were 
then found incompetent to stand trial for minor charges, and hospitalized for 
restoration of their competence. Th eir underlying mental illness was oft en 
treated in the process. Once the criterion of dangerousness was introduced, 
psychiatrists had to document evidence of current dangerousness and make 
predictions about the likelihood of future dangerous behavior.

Determinations of dangerousness, or more accurately risk, by psychiatrists 
are now sought in a variety of clinical as well as legal settings:

1. Emergency room decisions of the need for emergency certifi cation by a 
physician.

2. Full civil commitment hearings.
3. Decisions about Tarasoff  disclosures when civil commitment is not pos-

sible or not suffi  cient to avert the risk.
4. Non- capital cases where judges and probation offi  cers are looking at sen-

tencing decisions and trying to predict antisocial risk.
5. Capital sentencing in states where future dangerousness is a criterion to 

be considered by the jury.
6. Evaluation of risk in sexual predator hearings in the twenty states that 

have adopted such statutes.
7. Disability evaluations where return to duty involves the use of weapons 

aft er some injury or inappropriate use.

Dangerousness and risk assessments have evolved considerably since 
the 1974 statement by the American Psychiatric Association (APA) saying, 
“Psychiatric expertise in the prediction of ‘dangerousness’ is not established” 
(APA Task Force 1974, 33). In 1983, going against the recommendations of the 
American Psychiatric Association and American Psychological Association 
in amicus briefs, and in spite of reports that two out of three long- term pre-
dictions were wrong, the Supreme Court concluded, in Barefoot v. Estelle 
(Barefoot 1983) that prediction testimony from mental health professionals 
in death penalty hearings was, nonetheless, admissible. Th e majority opinion 
by Justice White argued that excluding such testimony would be like asking 
the court to “disinvent the wheel,” (Barefoot 1983, 896) given the long history 
of permitting such testimony by lay as well as expert witnesses. Justice White 
also felt the adversarial process would be able to deal with unreliable evidence. 
Th e dissent by Justice Blackmun expressed concern that expert opinion by 
professionals would have undue weight on jurors’ opinions.

Until the 1980s, expert testimony on the topic was primarily based on clin-
ical experience. Dr. James Grigson, a frequent prosecution witness, testifi ed 
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in a number of death penalty cases, two of which reached the U.S. Supreme 
Court. He predicted with 100% certainty that the defendant was going to be 
dangerous in the future, based on his experience of having seen thousands 
of defendants in criminal cases. In one case, in 1973, he reached that conclu-
sion aft er a one- hour evaluation for competency to stand trial (Estelle 1981). 
In another case, in 1978, he made similar predictions with no personal inter-
view, responding only to a hypothetical description of the crime and history 
(Barefoot 1983). Had he been a little more humble about the degree of accu-
racy he might have escaped the sanctions ultimately imposed on him for 
this testimony by the APA. No such certainty was supported in the scientifi c 
literature.

Since then, prediction techniques have evolved to include more structured 
actuarial approaches. Instruments designed for predictions of violence and 
sexual off ending have been developed. Th ese instruments can predict imper-
fectly but with better error rates than chance alone. In addition, there are 
adjusted actuarial assessments that take into account individualized factors 
not used by the instrument alone. Structured professional judgments take into 
account a number of factors that have been associated with risk but do not 
rate the risk by using numbers. All of these methods rely on comparisons to 
the conduct of other individuals and have signifi cant false positive and false 
negative results. Attempts to develop actuarial instruments that use both 
static factors as well as dynamic ones have skyrocketed. Tests using static 
or unchanging factors are of limited use in clinical settings where release 
issues need to be assessed frequently (Buchanan et al. 2012). Th e courts have 
excluded some testimony using risk instruments if they have not been suf-
fi ciently validated.

While these instruments may be valuable in civil and criminal settings 
where there is time to perform adequate evaluations, they have not reached 
a state where their use in emergency rooms for purposes of civil commitment 
or certifi cation would be feasible. Emergency situations generally involve 
conditions where a person has made actual attacks or threats towards others 
or themselves and the collection of such information is usually checked with 
collateral sources. Th e decision for hospitalization has usually been made and 
the actuarial factors play more of a role at the time of discharge. Individuals 
providing expert testimony, however, need to be aware of the use of these 
instruments and the groups for whom they have been validated.

Th ese instruments are currently used most frequently by Departments 
of Correction and for screening and follow- up of sexually violent predators.
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U.S. SUPREME COURT DECISIONS ON THE DEATH PENALTY 
AND MENTAL HEALTH ISSUES

During the last fi ft y years the Supreme Court began to take an interest in 
mental health related questions and has issued at least sixty- six opinions 
aff ecting persons with mental illness in civil and criminal settings. Th ese 
opinions have included such areas as confi dentiality and privilege, death 
penalty, insanity defense, competence to stand trial, civil commitment, sex 
off enders, right to refuse treatment, juveniles, and expert witness testimony 
standards (AAPL 2014a).

Forensic psychiatry is largely a derivative practice, in the sense that it relies 
primarily on legal standards, procedures, and defi nitions in performing eval-
uations for the courts or attorneys. Th us, evolving legal case law and federal 
and state statutory changes have a direct eff ect on how forensic evaluations 
are conducted and reports prepared. Th ey also have raised ethical confl icts 
for practitioners.

A noteworthy example involves competency and the death penalty, an area 
where the U.S. Supreme Court has been particularly active. A signifi cant case 
in point, which raised major concerns for mental health professionals, was 
Ford v. Wainwright in 1986 (Ford 1986). In that case, the court held that the 
common law as well as the Eighth Amendment barred the execution of the 
”insane.” Although the majority did not reach a defi nition for the threshold 
criteria for impairment, Justice Powell suggested that the Eighth Amendment 
forbids the execution only of those who are “unaware of the punishment they 
are about to suff er and why they are to suff er it” (Ford 1986, 422). Th is became 
the working standard until 2007, when the court clarifi ed that the awareness 
of the state’s announced reason or the fact of an imminent execution is not 
suffi  cient. “A prisoner’s awareness of the State’s rationale for an execution is 
not the same as a rational understanding of it. Ford does not foreclose inquiry 
into the latter” (Panetti 2007, 2862).

Th e Ford decision raised several ethical questions for forensic psychiatrists:

1. Was it ethical to evaluate and testify in death penalty cases?
2. Was it ethical to make the fi nal determination of competence (the Ford v. 

Wainwright majority thought that a panel of psychiatrists could adjudicate 
the question)?

3. Was it ethical to treat an inmate on death row to restore his competence 
to be executed?

When such questions arise, individual psychiatrists may answer them for 
themselves, but professional organizations such as the American Psychiatric 
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Association or the American Academy of Psychiatry and the Law (AAPL) 
and the American Medical Association (AMA) generally attempt to develop 
guidelines for the profession. In this circumstance the APA’s Council on 
Psychiatry and the Law collaborated with the AMA’s Council on Ethical 
and Judicial aff airs (CEJA) to develop an ethical guideline, which answered 
the above questions in a nuanced fashion. Th at policy, passed in 1995, has 
remained in eff ect (AMA 1995). Th e ethics code, while permitting psychia-
trists to perform “competency to be executed” evaluations in these cases, does 
not support physicians, in lieu of judges, being the fi nal adjudicator of legal 
competence. It also states that the use of medication solely for the purpose 
of restoration, so that execution can proceed, is not ethical. It does allow for 
the use of medication if someone is deemed to be in a state of severe distress 
and suff ering—but only until the person can express an informed judgment 
about whether or not he wishes to continue the medications. Th e guidelines 
also state that physicians who are opposed to the death penalty, and do not 
wish to participate in these cases, should not be forced to do so.

In addition to the competency issue, the Supreme Court has also addressed 
the appropriateness of the death penalty for specifi c groups such as cognitively 
impaired and adolescent off enders. Again, the APA and AAPL expressed the 
views of the profession as to what science can contribute to the discussion by 
the submission of amicus briefs to the courts and the development of policy 
statements. In this situation the American Bar Association, the American 
Psychological Association and the National Alliance on Mental Illness 
(NAMI) have joined the American Psychiatric Association in endorsing a 
policy recommending that severe mental illness should be a bar to execution 
(American Bar Association 2005).

INVOLUNTARY MEDICATION

Although it may seem esoteric to have a separate standard for competency 
to be executed, it refl ects changes in thinking by the mental health profes-
sions and the law, moving from the idea that persons with mental illness 
must be globally incompetent if they met the criteria for civil commitment 
to a more nuanced approach. Up until the late 1960s or early 1970s, it was 
not unusual for states to permit the use of involuntary medication without 
further review for patients who were involuntarily certifi ed or committed to a 
mental hospital. In 1975, a class action case in Massachusetts, Rogers v. Okin, 
challenged the forcible use of medication in patients in all circumstances 
short of an emergency, without a specifi c judicial fi nding of incompetence 
(Rogers 1979). At the same time, the requirements for informed consent for 
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all medical patients were being refi ned, making the patient a more active 
partner in the decision- making process. For psychiatric patients, this led to 
more substantial legal proceedings for most involuntary treatment, except in 
an emergency. Th e profession also had to develop guidelines for the criteria 
required to allow a patient to be a voluntary patient, following a case where 
someone was voluntarily admitted to a hospital when he believed he was 
“in Heaven” (Zinermon 1990). Competence is now assessed by defi ned task- 
specifi c criteria, which are codifi ed in statute or case law. For example, there 
are many competency criteria for determining capacity to: give informed 
consent for medications or treatment, volunteer for research, be a voluntary 
patient, consent to release of records, parent a child, write a will, make busi-
ness contracts, and carry a weapon.

Th is right to refuse medication has also been problematic for the crimi-
nal justice system when defendants refuse treatment aft er having been found 
incompetent to stand trial. Since 1972, there are limitations on the time that 
defendants can be held if they remain incompetent. Jackson v. Indiana held 
that indefi nite commitment of a man, who was deaf and mute and charged 
with stealing a purse, was unconstitutional (Jackson 1972). States were given 
discretion to set the maximum period of confi nement before a civil commit-
ment hearing had to be held to justify continued confi nement. Jurisdictions 
have varied considerably in setting limits, e.g. Connecticut has a maximum 
of eighteen months, while Rhode Island can hold someone up to two thirds 
of the possible sentence for the crime, or up to thirty years for a possible life 
sentence. Th is has led to several problems, including the extended hospitali-
zation of those charged with misdemeanors who deny they are ill and reject 
medication, yet remain incompetent. Th ey oft en require extended hospitali-
zations to see if they could improve without medications. Another problem is 
that the use of medication becomes part of a legal negotiation. In the Russell 
Weston Jr. case (Weston 2000) the defense argued that they would not object 
to the use of appropriate medications to treat delusions if the Government 
took the death penalty off  the table. Th e defense team also argued that since 
Mr. Weston was in isolation and had guards at his door, he was not dangerous. 
He had killed two guards at the U.S. Capitol building and had an elaborate 
delusional system. Th e Government said they would not take the death pen-
alty off  the table until he was competent and they could conduct their own 
evaluation, resulting in a standoff . Th is kept him in isolation and untreated 
for over two years. States developed algorithms for determining when medi-
cation could be forced solely for the purpose of competency restoration. 
Th ese included such factors as the severity of the crime, appropriateness of 
the medication, likelihood of successful restoration etc. (e.g., State v. Garcia 
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1995). In the Wanda Barzee case (State of Utah 2007) following the abduc-
tion of Elizabeth Smart, the Chief Justice of the Utah Supreme Court opined 
that, in order to treat Ms. Barzee solely to restore competence to stand trial, 
“‘the substantially likely’ standard requires that the chance for restoration to 
competency be great. To the extent that such a likelihood can be quantifi ed, 
it should refl ect a probability of more than seventy percent.” Medication for 
her was approved but not for her co- defendant, Brian David Mitchell.

In 2002, the U.S. Supreme Court heard the Sell case (Sell 2003) to decide 
if the Constitution permits the federal government to forcibly administer 
antipsychotics to a criminal defendant who was mentally ill, but not danger-
ous, for the sole purpose of making him competent to stand trial for serious 
but nonviolent crimes. Th e Court announced a complicated chain of factors 
that criminal courts should consider.

First, “a court must fi nd that important governmental interests are at stake. 
Th e Government’s interest in bringing to trial an individual accused of a seri-
ous crime is important. Special circumstances may lessen the importance of 
that interest. Th e defendant’s failure to take drugs voluntarily, for example, 
may mean lengthy confi nement in an institution for the mentally ill—and that 
would diminish the risks that ordinarily attach to freeing, without punish-
ment, one who has committed a serious crime” (Sell 2003, 180).

Second, it must fi nd that administration of the drugs is substantially likely to 
render the defendant competent to stand trial. “At the same time, it must fi nd 
that administration of the drugs is substantially unlikely to have side eff ects 
that will interfere signifi cantly with the defendant’s ability to assist counsel in 
conducting a trial defense, thereby rendering the trial unfair” (Sell 2003, 181).

“Th ird, the court must conclude that involuntary medication is necessary 
to further those interests. Th e court must fi nd that any alternative, less intru-
sive treatments are unlikely to achieve substantially the same results. And the 
court must consider less intrusive means for administering the drugs, e.g. a 
court order to the defendant backed by the contempt power, before consid-
ering more intrusive methods” (Sell 2003, 181).

“Fourth … the court must conclude that administration of the drugs is 
medically appropriate, i.e., in the patient’s best medical interest in light of his 
medical condition” (Sell 2003, 182).

Th e Court also off ered an alternate route:
“Courts typically address involuntary medical treatment as a civil matter, 

and justify it on these alternative, [civil commitment] grounds. Every state 
provides avenues through which, for example, a doctor or institution can 
seek appointment of a guardian with the power to make a decision authoriz-
ing medication—when in the best interests of a patient who lacks the mental 
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competence to make such a decision” (Sell 2003, 182). “If a court authorizes 
medication on these alternative grounds, the need to consider authorization 
on only trial competence grounds will likely disappear” (Sell 2003, 183).

Th us the court permitted hospitals to use civil courts and civil criteria 
with less strict criteria to permit forced medication on those grounds. Th ey 
reasoned that allowing this bypass of the criminal court would decrease the 
frequency of requests to medicate solely to restore competence. In response to 
Sell, for example, the Connecticut General Assembly enacted procedures for 
involuntary medication to restore competence to stand trial that were parallel 
to the civil procedures (Connecticut General Statutes 17a- 543a).

TRANSFORMATION OF STATE MENTAL HOSPITALS INTO 
FORENSIC FACILITIES

During the nineteenth century, the local community as well as the state 
shared the hospital costs for treatment of persons with mental illness. Th e 
fi rst half of the nineteenth century saw the opening of several private and 
public mental hospitals. By 1844, there were twenty- two public and corporate 
hospitals and three private institutions (Hamilton 1944). From 1840 to 1870, 
45–50% of patients at the Worcester State Hospital had been hospitalized for 
less than a year and only 13% had been in the hospital for more than fi ve years 
(Grob 1992). By the turn of the century states assumed all of the costs for 
such hospitalizations. Senility began to be defi ned as a mental disorder and 
chronic patients were transferred from almshouses to state mental hospitals. 
In the fi rst half of the twentieth century the type of patients hospitalized in 
state mental hospitals changed to a signifi cantly older population that needed 
long- term custodial care. By 1930 nearly 80% of psychiatric hospital beds in 
Massachusetts were occupied by chronic patients. Various forms of senility 
and paresis accounted for about half of all fi rst admissions in 1946. As late 
as 1958 nearly a third of all resident state hospital patients were over age 65 
(Grob 1992, 11).

Th e experiences of the World War II period seemed to show the effi  cacy 
of community and outpatient treatments. In addition, the idea that early 
intervention in the community might be more effi  cacious was taking hold. 
Social activists emphasized that total institutions like large mental hospitals 
could never be other than repressive and dehumanizing. Th orazine, a new 
psychotropic medication, had been introduced in 1954 in the United States. 
Th is was the fi rst drug that seemed to have a signifi cant positive impact on 
debilitating symptoms in psychotic patients in a way that permitted individu-
als to live safely in the community.
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Th us began the emptying of the state hospitals and their closures, fi rst as a 
trickle and then as a fl ood, in a movement that has become known as deinsti-
tutionalization. Th e number of psychiatric patients in public hospital facilities 
peaked in 1960, with estimates from 535,000 to 560,000 patients. Th e total 
U.S. population at the time was 180 million. Th is represented a hospitalization 
rate of 297.6 per 100,000. By 1980 the hospitalized population had dropped to 
235,934, with the hospitalization rate dropping to 36.9 per 100,000. By 2010 
the total number of patients in public facilities had dropped to 43,318, with 
a hospitalization rate of 14.0 per 100,000. Th e total U.S. population reached 
308 million (Census.gov 2011).

In the fi rst decade from 1956 to 1965, only 16% of those who would be ulti-
mately discharged were released from the hospital. Between 1966 and 1975, 
54% of the patients were deinstitutionalized and between 1976 and 1984 18% 
more were released. Th us, three quarters of the patients who were being dein-
stitutionalized left  the hospital between 1966 and 1984. Following the passage 
of Medicare and Medicaid in 1965, many of the elderly and senile patients 
were transferred to nursing homes. At least forty state psychiatric hospitals 
were closed during this period. Many patients were discharged into com-
munities that did not have adequate resources to provide necessary services 
such as intensive treatment, housing, and job rehabilitation programs. Th e 
Community Mental Health Centers Act introduced by President Kennedy 
was short- lived, following President Reagan’s program to replace it with block 
grants to the states (Goldman and Grob 2015).

Of course, there were some groups of patients for whom the state remained 
responsible, who required treatment in inpatient settings. Th ese included 
defendants found incompetent to stand trial and insanity acquittees. Some 
states also permit courts to refer patients to mental health facilities for 
pre- sentence evaluations if they require inpatient levels of care during the 
evaluation. These “forensic patients” have become core populations for 
many state facilities and thus have transformed many state hospitals into 
predominantly forensic facilities, which require increased levels of security. 
Many state facilities now have maximum- security units as well as step- down 
or medium security units. These patients generally require periodic re- 
evaluations and testimony before criminal courts or administrative bodies to 
review the justifi cations for their confi nement. Between 1988 and 2008, the 
proportion of Vermont State Hospital admissions accounted for by forensic 
patients increased 50%; in Massachusetts, 281%; in New York, 309%; and in 
Pennsylvania, 379% (Fisher, Geller and Pandiani 2009, 680).

http://Census.gov
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SEX OFFENDER CIVIL COMMITMENT

Another signifi cant impact on state mental health facilities and the appropri-
ate boundaries of civil commitment has been the problem of sex off enders. 
Th ere have been two eras where half of the states passed statutes confi n-
ing such off enders in state hospital or correctional facilities. Th e fi rst wave 
occurred between the late 1930s to the early 1960s and can be grouped as 
“sexual psychopath” legislation. Approximately thirty states and the District 
of Columbia enacted versions of sexual psychopath statutes in response to a 
sex crime panic that swept the nation aft er a wave of media publicity about 
violent sexual crimes committed against children. In 1937 alone, the New 
York Times published 143 articles on sex crimes and created a new category 
of articles to be catalogued. Also in 1937, J. Edgar Hoover called for a “war 
on the sex criminal,” emphasizing that “the sex fi end, most loathsome of all 
the vast army of crime, has become a sinister threat to the safety of American 
childhood and womanhood” (Hoover 1937). In 1947 Hoover claimed the 
most rapidly increasing type of crimes were perpetrated by degenerate sex 
off enders (Hoover 1947). At a time when both the medical profession and 
the public oft en equated homosexuality with pedophilia it is not surprising 
that the sexual psychopath laws contain clear homophobic elements (see also 
Chapter 11).

Between 1935 and 1965, city, state, and federal offi  cials established com-
missions to investigate sexual crimes and passed statutes to transfer authority 
over sex off enders from courts to psychiatrists and funded specialized insti-
tutions for the treatment of sex off enders. As a result, in most states a man 
accused of rape, sodomy, child molestation, indecent exposure, or corrupt-
ing the morals of a minor—if diagnosed as a sexual psychopath—could 
receive an indeterminate sentence to a psychiatric rather than a penal insti-
tution until he was deemed no longer dangerous. While defi nitions varied, 
in most states the laws defi ned the sexual psychopath as someone whose 
“utter lack of power to control his sexual impulses” made him “likely to 
attack … the objects of his uncontrolled and uncontrollable desires” (Denno 
1998, 1352).

When it fi rst appeared in Europe in the late nineteenth century, the diag-
nosis of psychopathy did not refer exclusively either to sexual abnormality 
or to men; akin to the concept of moral insanity, it was applied to habitual 
criminals who were normal mentally but exhibited abnormal social behav-
ior. Kraepelin use the term “psychotic psychopathic personality” in his 
1904 textbook to refer primarily to criminals with unstable personalities, 
vagabonds, liars, and beggars, although he also listed prostitutes and homo-
sexuals (Freedman 1987). In 1905, Adolf Meyer introduced the concept of the 
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psychopath into the United States, where sexual crime remained synonymous 
with female immorality (Freedman, 1987). Despite psychiatric ambivalence, 
proposed legislation incorporated the psychopathic diagnosis into the law 
in most states.

Michigan passed the nation’s fi rst sexual psychopath law in 1935 (Mich. 
Pub. Acts, 1935; People v. Chapman, 1942; People v. Frontczak 1938). Th e 
statute ordered a judge to conduct a thorough review before sentencing any-
one who had been convicted of indecent exposure or gross indecency if he 
appeared “feeble- minded, epileptic … to be psychopathic, or a sex degenerate 
or a sex pervert, with tendencies dangerous to public safety …” (Frontczak 
1938, 535). In making this determination a judge or jury had to call two or 
more reputable physicians, including one psychiatrist. If this evidence proved 
“to the satisfaction” of the judge or jury that the defendant was a sexual psy-
chopath that caused him to be a “menace to the public safety,” the court was 
instructed to order him to a state hospital institution until the defendant had 
“ceased to be a menace to the public safety because of said mental condition” 
(Frontczak 1938, 535). In that event he would either be released or ordered to 
complete his custodial sentence. In Pearson v. Probate Court (Pearson 1940), 
the United States Supreme Court held that states have the right under their 
police powers to single out sexually dangerous persons for special treatment 
out of the larger class of sex off enders. Th e court held that sexual psychopaths 
or sexually dangerous persons constituted a dangerous element that the state 
legislature had the right to control. Th e Equal Protection Clause required that 
for some people to be treated diff erently than the larger group, their classifi ca-
tion must be reasonably related to the objectives of the legislation.

Th e sexual psychopath statutes took three basic forms. Seventeen states 
required that a person be convicted of some crime before he could be com-
mitted for treatment. Although some of the states required the conviction 
be for a sex off ense, others did not. Seven states required that the individual 
only be charged with a crime (Florida, Illinois, Indiana, Iowa, Michigan, 
Missouri, Washington). Of these, only Washington required that the charge 
be sex- related. Four states (Minnesota, Massachusetts, New Hampshire, and 
Wisconsin) and the District of Columbia did not require charges or a convic-
tion; instead, commitment could occur upon cause that the person was a 
sexual psychopath.

Paul Tappan studied the fi rst cases committed under the New Jersey law. 
He found that among those committed were twenty- nine charged with open 
lewdness, twelve with rape, seven with sodomy, two with indecent exposure, 
one with possessing obscene pictures, three with exhibitionism, and two with 
fellatio (Tappan 1950, 13–14).
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Th e discussions of sexual deviancy were signifi cantly aff ected by the sur-
veys done by Alfred Kinsey (Kinsey, Pomeroy, and Martin 1948; Pomeroy 
et al. 1953). His studies of male and female sex practices  seemed to spur the 
most wide- ranging debate on sexuality.  Th ey forced Americans to confront 
the gap between actual behavior and what people believed to be deviant 
behavior (Jones 1997, xi).  Th e books challenged long- held sexual beliefs.  
Among males, for example, Kinsey found that masturbation was nearly uni-
versal, that one- half of married men had engaged in extramarital intercourse, 
and that 95% had broken the law in some way at least once to achieve an 
orgasm.  Among females, Kinsey discovered that 90% had petted premaritally, 
one- half had experienced premarital intercourse, and that 25% of the married 
women had been involved in extramarital intercourse.  

 Kinsey’s statistics on homosexuality were among his most widely pub-
licized results.  Among males, 50% had reacted erotically to other males, 
while 37% had at least one postadolescent homosexual experience involv-
ing orgasm.  Th e fi ndings for females were substantially lower; 28% had 
responded erotically to other females, while 13% had achieved orgasm with 
another woman.  

In an eff ort to quell the sex crime panic, many states hastily enacted sex-
ual psychopath statutes. Several states established commissions to study sex 
off enses and sexual psychopath legislation to better understand the issue prior 
to craft ing a law, but public pressure to address the problem led several of 
the legislatures to pass sexual psychopath laws even before the commission 
reports were received. Th is rush to pass statutes oft en resulted in laws that 
the commissions later opposed. For example, Massachusetts established a 
commission in April 1947 and enacted a sexual psychopath law three months 
later (Sutherland 1950, 145). Th e report the commission issued in April 1948 
recommended amending the law that committed aggressive sexual devi-
ants to the Department of Correction on the basis that sexual psychopaths 
required a therapeutic institution that is neither a prison nor a hospital but 
somewhere between these two types (Sutherland 1950). Similarly, New Jersey 
created a commission on March 10, 1949, enacted a sexual psychopath law 
on April 11, 1949 and received the commission report denouncing the statute 
on February 1, 1950. Five states (California, Illinois, Michigan, Minnesota, 
and Oregon) established commissions several years aft er passing legislation.

In analyzing the problem of forcible sexual assaults, seven of the nine com-
missions ended up questioning the reasonableness of including consensual 
homosexual sodomy within the purview of sexual psychopathy. In almost 
all states consensual sodomy was a felony, subject to the same penalties as 
forcible sodomy. Th ose sentences could be extreme, even resulting in life 
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imprisonment; other states had a fi ve- year minimum sentence. Th ese severe 
sentences indicated the extent to which American society opposed any sexual 
acts that deviated from the perceived norm. Kinsey was a vocal opponent of 
both consensual sodomy laws and sexual psychopath statutes. He denounced 
both as “completely out of accord with the realities of human behavior” and 
argued that the “capricious enforcement which these laws now receive off ers 
the opportunity for maladministration of police and political graft  and for 
blackmail which is regularly imposed both by underworld groups and by 
the police themselves” (Pomeroy et al. 1953, 20). Seven of the nine commis-
sions recommended removing consensual sodomy from the purview of the 
sexual psychopath laws, but only three states did so. Manfred Guttmacher, 
a forensic psychiatrist, chaired the Forensic Committee of the Group for the 
Advancement of Psychiatry (GAP). Th eir 1949 report, “Th e Psychiatrically 
Deviated Off ender,” warned against going with the tide of the sexual psycho-
path laws and they further revised their report aft er reviewing Kinsey’s 1948 
study (Committee on Forensic Psychiatry of GAP 1950).

Freedman has described the status of these laws in the 1950s:

By the early 1950s, California criminal courts sentenced only 35% of convicted sex 
offenders to mental institutions as psychopaths; 54% went to prisons and 11% to 
the youth authority. Prior to 1953 annual commitments of psychopaths averaged 
thirty- seven in each state with a special law. Revised laws and new facilities in 
the 1950s increased commitments in several states; Michigan and Maryland for 
example each averaged 100 per year. Few of those committed, however, were the 
homicidal sex maniacs on whom the sex crime panic had originally focused. They 
tended to be white men, often professionals or skilled workers, who were over-
represented among those convicted of sexual relations with children and minor 
sexual offenses. Black men, who continued to be overrepresented among those 
convicted of rape, were more likely be imprisoned or executed than to be treated 
in mental institutions (Freedman 1987, 97).

Kinsey’s work also had a profound influence on the American Law 
Institute’s (ALI) decision to exclude consensual sodomy from the Model 
Penal Code (MPC) that they were developing. A group of prominent judges, 
lawyers, and law professors had founded the ALI in 1923 with the purpose 
of simplifying and clarifying American law as well as adapting legal codes 
to meet changing social needs (Hazard 1994, 3; Goodrich and Wolkin 1961, 
5–7). In 1950 the ALI turned to the criminal law and its administration. 
Th ey decided to create a model statutory code that would be a source to 
state legislatures to update their penal laws and assist them in their eff orts. 
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Th e committee went back and forth over the decision to add or exclude the 
consensual sodomy provision, not so much because of disagreement on the 
policy but because of fears that the public feeling in the country was so strong 
that a code that did not punish this kind of behavior might be discredited. 
Judge Learned Hand made an impassioned plea at the time of the fi nal deci-
sion, which ultimately helped the vote to eliminate the consensual sodomy 
provision from the Model Penal Code. Until 1980 almost all sodomy law 
repeals were the result of states rewriting their entire penal codes, and the 
Model Penal Code infl uenced all of them (George 2015, 250–60). Gradually, 
between 1970 and 1990 these laws were either repealed or not utilized.

Th e sexually violent predator (SVP) statutes beginning in 1990 became the 
second major eff ort to confi ne sexual off enders in psychiatric hospitals in the 
U.S. In 1989, aft er completing a ten- year sentence for sexual assault, a man 
raped and emasculated a seven- year- old boy. Th is led the State of Washington 
to pass a statute in 1990 that permitted the indefi nite civil commitment of sex 
off enders to civil mental hospitals at the end of their full prison sentence. Th e 
only requirement for a concomitant mental illness was a “mental abnormal-
ity” that was very loosely defi ned. Nothing excluded antisocial personality 
disorder as a suffi  cient criterion, thus confounding the distinction between 
criminal behavior and behavior that had a signifi cant mental illness con-
tribution. Several other states and the federal government quickly adopted 
similar statutes. By 2008, twenty states and the District of Columbia passed 
similar statutes. Th ese “sexual predator” statutes faced a number of constitu-
tional challenges, involving due process, ex- post facto and double jeopardy 
arguments. Th e Supreme Court, however, has upheld the constitutionality of 
these statutes three times (Kansas v. Crane, 2002; Kansas v. Hendricks, 1977; 
U.S. v. Comstock 2010). Th e APA published a Task Force Report opposing 
these statutes in 1999, opining, “legislators have used psychiatric commit-
ment to eff ect non- medical societal ends that cannot be openly avowed … 
this represents a misuse of psychiatry” (APA 1999, 174). Th ere are currently 
4,500–4,700 off enders held under these statutes. Only 10% have been released 
or discharged from these programs.

Minnesota has committed 714 individuals since 1994 and has dis-
charged none from the program. In July 2015, a federal court concluded that 
Minnesota’s civil commitment statutory scheme is unconstitutional both on 
its face and as applied (Karsjens 2015). Th e court concluded that the statutory 
scheme is not narrowly tailored and results in a punitive eff ect and applica-
tion contrary to the purpose of civil commitment and that the Minnesota 
Sex Off ender Program (MSOP), implementing the statute, systematically 
continues to confi ne individuals in violation of constitutional principles. Th e 



18 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

court was concerned that (1) the state does not conduct periodic independ-
ent risk assessments or otherwise evaluate whether an individual continues to 
meet the initial commitment criteria or the discharge criteria if an individual 
does not fi le a petition; (2) those risk assessments that have been performed 
have not been performed in a constitutional manner; (3) individuals have 
remained confi ned at the MSOP even though they have completed treatment 
or suffi  ciently reduced their risk; (4) discharge procedures are not working 
properly at the MSOP; (5) although the statute allows the referral of commit-
ted individuals to less restrictive alternatives, this is not occurring in practice 
because there are insuffi  cient less restrictive alternatives available for trans-
fer and no less restrictive alternatives available for initial commitment; and 
(6) that although treatment has been made available, the treatment program 
structure has been an institutional failure as there is no meaningful relation-
ship between the treatment program and an end to indefi nite detention.

Treatment programs are not consistent between states, with some states 
requiring a minimum fourteen months to complete the program and others 
requiring six years as a minimum. Outside consultants reviewing the pro-
grams are concerned about the high false positive rate and the low level of 
recidivism for this population. At one point, Florida off ered a group of 140 
off enders who had just been committed an opportunity to be under strict 
probation and live in the community. If they got into any trouble, then the 
SVP commitment would be reactivated. Over a one to ten-year period only 
fi ve off enders (3.6%) were convicted of a sexual felony off ense (Carr, Schlank, 
and Parker 2013). Th ese were individuals who had been deemed dangerous 
enough to have been committed at the end of their sentence but in fact did 
not represent an actual risk that required an inpatient level of care.

As before, major problems are beginning to surface in the implementa-
tion of these statutes.

MENTAL HEALTH TREATMENT IN JAILS AND PRISONS

As noted above, the tightening of civil commitment criteria coupled with 
deinstitutionalization resulted in larger numbers of individuals with men-
tal illness ending up in jails and prisons. Prisons had previously dealt with 
inmates with mental illness by transferring them to state mental hospitals but 
these beds became less available as many state hospitals closed. Th e lack of 
adequate treatment in correctional facilities became a focus of many individ-
ual and class action lawsuits. In 1976, the U.S. Supreme Court held, in Estelle 
v. Gamble (Estelle 1976, 104), that a state could not be deliberately indiff er-
ent to the health care needs of a prisoner—eff ectively a right to treatment. 
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We therefore conclude that deliberate indifference to serious medical needs of 
prisoners constitutes the “unnecessary and wanton infl iction of pain,” proscribed 
by the Eighth Amendment. This is true whether the indifference is manifested by 
prison doctors in their response to the prisoner’s needs, or by prison guards in 
intentionally denying or delaying access to medical care or intentionally interfer-
ing with the treatment once prescribed. Regardless of how evidenced, deliberate 
indifference to a prisoner’s serious illness or injury states a cause of action under 
§1983 (Estelle 1976, 104–5). 

Th us, under this ruling, if prison offi  cials do not perform mental health 
screening for suicidality or mental illness they can be found deliberately indif-
ferent to providing adequate health care.

Prisons have generally been understaff ed for mental health treatment and 
overcrowded as the prison and jail populations have expanded from 200,000 
in 1975 to over 1.6 million in 2009 (1,574,700 in 2013) in state and federal 
facilities (Carson 2014). In 1990, a case was fi led in California, alleging that 
prisoners with serious mental illness do not receive minimal, adequate care 
(Coleman 1995, 1293). At that time the prisons were designed for a popula-
tion of 80,000 but the population was almost double that. Th e district court 
ruled against the state and a Special Master was appointed to oversee remedial 
eff orts by the state, but twelve years later he reported that the level of mental 
health care was deteriorating. A receiver was then appointed and reported 
three years later that a remedy was not possible without reducing overcrowd-
ing. Th e Supreme Court (Brown 2011) agreed with the three- judge court that 
overcrowding was a major factor. In addition there were high vacancy rates 
for medical and mental health staff  (54% for psychiatrists); but even if the 
positions were fi lled, there was no space for them. Th e court supported the 
lower court ruling that the prison population should be capped at 137.5% of 
design capacity and provided a two- year deadline for compliance.

Correctional psychiatry facilities are not subject to the usual controls of 
hospital accreditation standards. Special correctional guidelines have been 
developed but many facilities have not applied for accreditation. Forensic 
psychiatrists have played a role in monitoring settlements from lawsuits that 
have shown inadequate assessment and treatment programs. Th e American 
Psychiatric Association has also issued Task Force Reports on Guidelines on 
Psychiatric Services in Correctional Facilities (APA 2015).
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ETHICAL GUIDELINES AND EXPERT WITNESS TESTIMONY

Psychiatrists and other physicians had been testifying in courts for many 
years before the American Board of Medical Specialties (ABMS) recognized 
forensic psychiatry as a subspecialty in 1992. Expert testimony in general, 
and by psychiatrists and other mental health professionals in particular, has 
been a focus of concern by the profession as well as a target of criticism from 
many sources. In his 1933 American Psychiatric Association presidential 
address, Dr. James V. May called for a qualifying board to be established to 
certify specialists in psychiatry and neurology, stressing the urgent need of 
such certifi cation as a means of eliminating the inadequately trained pseudo- 
expert who did much to discredit expert testimony. Th e public has remained 
skeptical of both the insanity defense and expert witness testimony. Th ey 
consistently overestimate its use and interpret the defense as “getting off ” in 
spite of the fact that acquittees oft en spend longer in the hospital post acquit-
tal than they would have spent in prison if convicted. Th is was epitomized 
in 1995, when a proposed New Mexico statute setting out licensing require-
ments for psychiatrists and psychologists reportedly passed both houses of 
the New Mexico legislature before the governor vetoed it. Th e statute pro-
vided that a mental health professional who testifi es in a criminal case “shall 
wear a cone shaped hat that is not less than 2 feet tall. Th e surface of the hat 
shall be imprinted with stars and lightning bolts.” Additionally, the legisla-
tion required that the expert “shall be required to don a white beard that is 
not less than 18 inches in length and shall punctuate crucial elements of his 
testimony by stabbing the air with a wand” (Olsen 2012). (Th ere are diff erent 
versions of what actually happened. Senator Scott Duncan, who introduced 
the bill, told a blogger the clause was removed before the bill reached the 
House fl oor.)

Beginning in the early 1980s several academics have also made strong state-
ments questioning whether psychiatric experts have much that is useful to say 
to the legal system. Alan Stone argued that there were no ethical guidelines 
of substance for forensic work and that experts had nothing relevant to say 
regarding issues of criminal responsibility (Stone 1984a, 1984b). Additional 
criticisms by Stephen Morse (2006), David Faigman (1989), David Faust and 
Jay Ziskin (Ziskin and Faust 1988) asked for further exclusion of much expert 
testimony in criminal responsibility cases. Aft er the Hinckley case in 1982, four 
states (Utah, Montana, Idaho, and Kansas) abolished their insanity defense.

Th e courts have also struggled with expert testimony. In the seminal 
Daubert (1993) case, the Supreme Court granted certiorari to decide whether 
the so- called Frye (or general acceptance) test, which was used by some fed-
eral courts in determining the admissibility of scientifi c evidence, had been 
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superseded by the enactment of the Federal Rules of Evidence. Th e court held 
unanimously that the Frye test had not survived. Six justices on the Supreme 
Court joined Justice Blackmun in setting forth a new test for admissibility. 
Th e majority opinion announced that the trial judge is the “gatekeeper” who 
must screen proff ered expertise, and the objective of the screening is to ensure 
that what is admitted “is not only relevant, but reliable” (Daubert 1993, 589). 
Th ere was nothing particularly novel about a trial judge having the power to 
make admissibility determinations, but the majority opinion stated that the 
trial court has not only the power but the obligation to act as gatekeeper. In 
order to determine whether proff ered scientifi c testimony or evidence satis-
fi es the standard of evidentiary reliability, a judge must ascertain whether it 
is “grounded in the methods and procedures of science” (Daubert 1993, 590). 
Although general acceptance of the methodology within the scientifi c com-
munity is no longer dispositive, it remained a factor to be considered.

In 1998 the Supreme Court, in Kumho Tire Company v. Carmichael, 
granted certiorari on a case to decide if the trial judges’ gatekeeping obli-
gation under Daubert applies only to scientifi c evidence or if it extends to 
proff ers of “technical or other specialized knowledge,” and other categories 
of expertise specifi ed in Federal Rule of Evidence 702 (Kumho 1999, 141). 
A split had developed in the circuit courts on this issue. In addition there 
was uncertainty about whether disciplines like economics, psychology and 
other “soft ” sciences counted as science. In an opinion by Justice Breyer, the 
court held that the trial court’s gatekeeping obligation extends to all expert 
testimony and rejected the 11th Circuit’s split between experts who rely on 
the application of scientifi c principles and the expert who relies on skill or 
experience- based observation. Th e court opined that “no clear line” can be 
drawn between the diff erent kinds of knowledge, and “no one denies that an 
expert might draw a conclusion from a set of observations based on exten-
sive and specialized experience” (Kumho 1999, 156). Th e opinion adopts 
a fl exible approach, stressing the importance of identifying “the particular 
circumstances of the particular case at issue” (Kumho 1999, 150). Th e court 
must then make sure that the proff ered expert will observe the same stand-
ard of intellectual rigor in testifying as he or she would employ when dealing 
with similar matters outside the courtroom. Justice Breyer also rejected the 
notion that the Daubert principles were always relevant. “Th e conclusion in 
our view is that we can neither rule out, nor rule in, for all cases and for all 
time the applicability of the factors mentioned in Daubert, nor can we now 
do so for subsets of cases categorized by category of expert or by kind of evi-
dence. Too much depends on the particular circumstances of the particular 
case at issue” (Kumho 1999, 150).
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Although scientifi c validity is important, it is not the only thing. Another 
principle is a litigant’s fundamental interest in having his or her full, indi-
vidualized story told to the court and the second is the general interest in a 
fair process. Th is is illustrated in the 1987 U.S. Supreme Court decision Rock 
v. Arkansas (Rock 1987). In that case the court had to determine whether an 
Arkansas statute barring testimony by a defendant who had been subject to 
hypnosis was a permissible restriction on that right. Acknowledging that 
memories induced through hypnosis can be fabricated, the majority asserted 
that a per se rule such as Arkansas’s was unconstitutional. Th e statute did not 
permit the trial court to take into account the reasons for undergoing hypnosis, 
the circumstances under which it took place or any independent verifi cation of 
the information it produced. It also did not recognize that cross- examination, 
expert testimony, and cautionary instructions could counteract some of the 
inadequacies of posthypnotic testimony. Th us they argued that a case- by- case 
approach is mandated unless the court can show that “hypnotically enhanced 
testimony is always so untrustworthy and so immune to the traditional means 
of evaluating credibility that it should disable a defendant from presenting her 
version of the events for which she is on trial” (Rock 1987, 61).

Th e courts are still struggling with the aft ermath of Daubert and the exclu-
sion of psychiatric testimony (Slobogin 2007). Some testimony has been 
excluded but it is usually based on the expert having relied on a test that had 
not been suffi  ciently validated rather than experts having relied on clinical 
experience.

Another approach to improving the quality of psychiatric testimony is to 
provide increased training, education and board certifi cation. Th is turned 
out to be a highly political process that took over twenty years to accom-
plish. In the time from 1970 to 1975 the American Psychiatric Association’s 
Committee on Psychiatry and the Law urged the establishment of a foren-
sic psychiatry certifi cation board but the APA Board of Trustees declined to 
do so, citing the Federal Trade Commission’s heightened scrutiny of profes-
sional organizations as the main reason. Invitations to the American Board 
of Medical Specialties (ABMS) and the American Board of Psychiatry and 
Neurology (ABPN) were also fruitless. Th e real impetus came from the Law 
Enforcement Assistance Administration (LEAA). Th e LEAA was a federal 
agency within the U.S. Department of Justice. It administered federal fund-
ing to state planning agencies and local law enforcement agencies and funded 
educational programs, and research, and research related to local crime 
initiatives. Th e LEAA was interested in improving the quality of expert testi-
mony and began off ering grants for certifi cation and planning in a number of 
areas including forensic psychiatry. In response to this, the Forensic Sciences 
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Foundation (a nonprofi t organization created by the American Academy of 
Forensic Sciences (AAFS) to receive research grants) developed a constitu-
tion and bylaws for the American Board of Forensic Psychiatry (ABFP). 
Th ese were recorded in the District of Columbia on June 15, 1976. AAPL and 
AAFS were co- sponsors; the APA declined. In 1986, the American Board of 
Psychiatry and Neurology (ABPN) again declined to recognize additional 
subspecialties in psychiatry. But in July 1991, the APA Board of Trustees 
accepted the APA Commission on Subspecialty Requests to approve foren-
sic psychiatry. Th e American Board of Medical Specialties (ABMS) then 
approved the ABPN’s request in 1992. An examination committee was devel-
oped and the fi rst exams were off ered in 1994. Aft er an initial fi ve- year period 
when experience qualifi ed for sitting for the exam, a one- year full- time resi-
dency program was required to obtain specialty certifi cation. By 2010 there 
were forty- two ACGME- accredited forensic psychiatry programs. Close to 
90% of the graduates sought subspecialty certifi cation. From 1976 to 1993, 
260 psychiatrists were certifi ed in forensic psychiatry by the ABFP. From 1994 
to 2014, the ABPN awarded 2,125 certifi cates in forensic psychiatry.

AAPL and the APA have worked to enhance written ethical guidelines for 
forensic work. Committees and individuals have provided ethical consulta-
tion and the development of principles to guide the work. Individuals such 
as Jonas Rappeport, Paul Applebaum, Philip Candilis, Richard Martinez, 
Michael Norko, Robert Weinstock, Ezra Griffith, Alec Buchanan, Tom 
Gutheil, and Larry Strasburger have all made important contributions to the 
ethical dimensions of that work. Th e APA’s Council on Psychiatry and the 
Law has developed position statements on many topics, including one con-
demning the use of psychiatrists in interrogation of prisoners (APA 2014). 
AAPL has developed practice guidelines for a variety of forensic evaluations 
such as criminal responsibility (AAPL 2007, 2014b), competence to stand 
trial (AAPL 2007), and disability evaluations (AAPL 2008).

Professional organizations are playing an increasingly active role in 
the political process, both in legislative and case law initiatives (see also 
Chapter 11). The APA’s Committee (formerly Commission) on Judicial 
Action has written or signed onto over 100 amicus briefs on cases going to 
the Supreme Court or other appellate courts. Th e APA Council on Psychiatry 
and Law has draft ed position statements, resource documents, and task force 
reports, and reviewed the scientifi c literature, providing positions that the 
organization adopted or forming the basis for the amicus positions submitted 
to the courts. Th e Division of Government Relations provides commentary 
on proposed legislation and regulations. Th ey also are more attentive to pro-
fessional ethics and practice guidelines
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In the criminal justice system, the role of psychiatry is dependent upon 
the degree of individualization that is felt to be important by the courts. Over 
the past fi ft een years there has been a substantial upswing in the number of 
cases where defense attorneys are looking for psychiatric evaluations, both 
before and immediately aft er an indictment. Th ese requests have not neces-
sarily been for the usual competency to stand trial or criminal responsibility 
evaluations. Rather the attorneys are looking for a good narrative of the per-
son’s life so that the current charges can be put into some perspective. Th ese 
evaluations are then used to negotiate with the prosecutor to see if some 
acceptable outcome can be achieved early in the criminal process. Th is may 
aff ect the charges with which the person is ultimately charged or to which 
the person may plead.

CONCLUSION

Th e last half- century has been an active period in the boundaries between 
psychiatry and the law. Forensic Psychiatry training programs have devel-
oped into a recognized subspecialty of psychiatry and have been dedicated 
to educating and training psychiatrists so that experts provide higher quality 
testimony that is more scientifi cally grounded, and that strives for objectivity 
in the face of the adversarial pressures of the legal system. Th e special patient 
populations in penal and maximum- security treatment settings frequently 
require more knowledge of legal proceedings and the ability to testify about 
changes in status in courts or administrative bodies. Ethical questions fre-
quently arise about the limits of confi dentiality and dual agency when treating 
individuals with concomitant criminal charges or where information may be 
released to parole boards or other bodies not directly related to treatment. 
As long as the death penalty remains viable the appropriate role of providing 
treatment or forensic assessments remains ethically challenging. Th e fi eld 
continues to evolve and oft en represents the public face of psychiatry.
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CHAPTER 1

The Law’s Infl uence on 
Change in the Evidentiary 
Rules and in the Realm of 

Sentencing Mitigation

Paul F. Th omas

INTRODUCTION

As discussed in the introductory chapter, recent decades have marked sig-
nifi cant evolution of substantive and procedural law, through landmark 
litigation, legislation, and regulation that has broadened the range of legal 
issues that may allow for the expertise of mental health professionals, espe-
cially forensic psychiatrists, in achieving resolution. From its notable focus on 
the insanity defense and a defendant’s competency to participate in criminal 
proceedings, psychiatric expertise has been relied upon in other phases of 
the criminal justice process (e.g. compelled treatment to restore competency; 
post- conviction treatment; sentencing; post- conviction habeas proceedings). 
And, increasingly, forensic psychiatrists have been called upon for their 
expertise in civil cases claiming emotional injuries and trauma, in family 
and probate court, and in administrative adjudications involving claims for 
benefi ts from agencies such as the Veterans Administration and the Social 
Security Administration, and claims for relief from deportation. In all of 
these realms, the opportunity for forensic psychiatric participation has been 
guided, if not controlled, by rules of evidence governing the admissibility of 
expert testimony generally, and particularly by the liberalization of the rules 
to recognize the value of properly qualifi ed experts in the adversarial process.
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Th is chapter will discuss the rules of evidence that shape the role of foren-
sic psychiatry in judicial proceedings, and will explore one area of signifi cant 
expansion of psychiatric testimony: sentencing mitigation.

THE FEDERAL RULES OF EVIDENCE: DOOR OPENER AND GATE 
KEEPER

Th e expanded opportunities for forensic psychiatrists to be heard in judicial 
proceedings has resulted not just from the judicial and legislative recognition 
of substantive and procedural rights of individuals with mental health prob-
lems. While that evolution is the essential context within which psychiatry 
may play a role, the necessary prerequisite for forensic psychiatrists to indeed 
participate is the recognition that expert witnesses should be heard in the 
adversary legal process. Adjudication requires the presentation of evidence to 
support claims and defenses, be the issues criminal or civil or administrative, 
and attorneys are utilitarian: they seek persuasive and admissible evidence 
wherever it may be found. Beyond the traditional direct and circumstantial 
evidence, testimonial and documentary, expert testimony has become a criti-
cal element of proof in many cases.

Th e Federal Rules of Evidence, in force since 1975 and infl uential also in 
the enactment of many parallel state evidence codes, have made courts gen-
erally receptive to the participation of expert witnesses: “Expert testimony is 
liberally admissible under the Federal Rules of Evidence” (Weinstein 2008). 
Th ese rules, federal and state, have opened the door to forensic psychiatric 
experts and defi ned the expertise that must be derived from experience, edu-
cation, and training. Rule 702 of the Federal Rules of Evidence simply states:

A witness who is qualifi ed by knowledge, skill, expertise, training or education, 
may testify in the form of an opinion or otherwise if,
(a) the expert’s scientifi c, technical, or other specialized knowledge will help the 

trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on suffi cient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the 

case.

Th e Advisory Committee Notes to the 1972 Proposed Rules (enacted in 
1975) recognized the guiding principle that “[a]n intelligent evaluation of 
facts is oft en diffi  cult or impossible without the application of some scientifi c, 
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technical, or other specialized knowledge.” Similarly, Connecticut Code of 
Evidence, §7- 1 states: 

A witness qualifi ed as an expert by knowledge, skill, experience, training, educa-
tion or otherwise may testify in the form of an opinion or otherwise concerning 
scientifi c, technical or other specialized knowledge, if the testimony will assist 
the trier of fact in understanding the evidence or in determining a fact in issue.

Th e Rule embodies a judicial “gatekeeper” role in response to a pair of 
Supreme Court cases that addressed the need for courts to exclude unreli-
able expert testimony: Daubert v. Merrell Dow Pharmaceuticals, Inc. (Daubert 
1993) and Kumho Tire Co. v. Carmichael (Kumho 1999). The Advisory 
Committee Notes explain that Rule 702 was amended in 2000, in response 
to those cases, “to affi  rm the trial court’s role as gatekeeper and provide some 
general standards that the trial court must use to assess the reliability and 
helpfulness of the proff ered expert testimony.” Th e Rules Committee noted 
the following non- exclusive set of factors that have been considered by trial 
courts in determining reliability:

1. Whether experts are “proposing to testify about matters growing naturally 
and directly out of research they have conducted independent of the litiga-
tion or whether they have developed their opinions expressly for purposes 
of testifying.” 

2. Whether the expert has unjustifi ably extrapolated from an accepted prem-
ise to an unfounded conclusion. 

3. Whether the expert has adequately accounted for obvious alternative 
explanations. 

4. Whether the expert “is being as careful as he would be in his regular pro-
fessional work outside his paid litigation consulting.” 

5. Whether the fi eld of expertise claimed by the expert is known to reach 
reliable results for the type of opinion the expert would give. 

Advisory Committee Notes to 2000 Amendments
Rule 702 has standardized the foundational requirements for the admissibil-
ity of expert witnesses generally and has clarifi ed for attorneys and judges 
when experts may be presented and the nature and scope of permissible 
expert testimony. Th e Advisory Committee Notes to the rule comment that 
even aft er the Supreme Court in Daubert (Daubert 1993) defi ned the judicial 
“gatekeeper” role, “rejection of expert testimony is the exception rather than 
the rule.” Moreover, the Committee cited Daubert (Daubert 1993) for the 



34 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

basic premise that “[v]igorous cross- examination, presentation of contrary 
evidence, and careful instruction on the burden of proof are the traditional 
and appropriate means of attacking shaky but admissible evidence.”

In the various realms identifi ed in the introductory chapter where men-
tal health issues may arise or be central in judicial proceedings, Rule 702 
can be read by attorneys, ethically bound to zealously represent clients, as 
an invitation to off er psychiatric testimony whenever, in the language of 
Rule 702(a), the psychiatrist’s “specialized knowledge will help the trier of 
fact to understand the evidence or to determine a fact in issue.” Moreover, 
the Rule standardizes the inquiry that attorneys, courts, and psychiatrists 
should undertake in assessing whether forensic psychiatric evidence should 
be off ered. Th is assessment is necessarily contextual, i.e. focused in the issues 
presented in a particular case in light of the procedural and substantive law 
governing the issues. By way of example, in a criminal case where a defend-
ant was charged with assisting in the fi ling of false tax returns, where the 
government claimed the defendant knew returns were false that showed 
zeros on all lines, could psychiatric testimony assist the trier of fact (and the 
defense) by explaining how the defendant’s narcissistic personality disorder 
could cause him to believe to be true something that was false? In 2007 the 
Ninth Circuit Court of Appeals reversed a conviction aft er a trial where this 
proff ered evidence was excluded (Cohen 2007, 1123–5). Th e proposed but 
excluded testimony satisfi ed the liberal rule favoring admissibility. Although 
Federal Rule of Evidence 704(b) precludes expert testimony that provides 
“an opinion or inference as to whether the defendant did or did not have the 
mental state or condition constituting an element of the crime charged,” the 
Cohen court reasoned that the psychiatrist could nonetheless have off ered—
with limitations set by the court to avoid violating Rule 704(b)—that the 
defendant suff ered from a personality disorder that the jury could consider 
in the mix of evidence to decide if the defendant had the ability to form the 
required intent to evade the tax laws.

Th e prerequisites for admissibility do not predict persuasiveness, but they 
do provide a basic template for eff ective expert testimony. First, for forensic 
psychiatrists, foundational knowledge derived from experience, training, and 
education that is the core of specialty training. Second, the evidentiary basis 
for an opinion essential and suffi  cient to reach a sound conclusion. Th ird, 
the reliable application of reliable principles and methods to the data, includ-
ing an adequate consideration of obvious alternative explanations. Fourth, 
whether the psychiatrist has approached the forensic evaluation with the 
same care he/she would outside the realm of serving as a paid expert. Th ese 
are the requirements identifi ed in Rule 702, they are what attorneys consider 
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in retaining experts, and, most importantly, they are what fact- fi nders assess 
in weighing the expert testimony. While the focus of forensic psychiatric 
testimony will vary and derive from the specifi cs of the case and the proce-
dural posture and substantive legal issues raised, the nature and scope of the 
testimony, and to a large extent the form of the testimony, will be defi ned by 
Rule 702.

The Expanding Role of Forensic Psychiatry in Criminal 
Sentencing
As notorious as they may be, insanity defense cases are rare. What is far more 
common, more so than competency questions, is the issue of sentencing miti-
gation based on diminished mental capacity or the presence and history of 
mental health problems. Nationally, in both federal and state courts, only a 
small percentage of criminal cases go to trial. Th e vast majority are resolved 
by plea negotiation and agreements. While many of those resolutions pro-
duce a fi xed and binding sentence, that is not always the case, and it is rarely 
so in federal court. Rather, the parties agree upon the charge to which the 
defendant will plead guilty, possibly with an agreed minimum or maximum 
sentence, and leave to the court the responsibility for determining where 
on the spectrum defi ned either by the parties or by statute, which sets any 
minimum and maximum authorized punishment, the sentence should lie. In 
this realm, the litigation of an appropriate sentence, forensic psychiatry has 
a growing presence.

Th e federal criminal justice system best exemplifi es the highly structured 
approach to sentencing that, even in less formalistic state systems, has made 
psychiatric evidence, testimonial, or documentary a common element of the 
mix of relevant information upon which judges rely in fashioning appropri-
ate sentences. As noted, federal sentencing rarely follows a plea agreement 
that prescribes a specifi c sentence. Th us, judges are left  with the task of deter-
mining the sentence. Until the mid- 1980s, federal judges were largely left  to 
their discretion in deciding where in the range of punishment established by 
statute, e.g. minimum or no imprisonment to a maximum of twenty years, to 
set the sentence. Th is practice was criticized for the unwarranted disparity of 
sentences that might be imposed on similar off enders, oft en with a racial dis-
parity, and in 1984 Congress radically reformed federal sentencing with the 
enactment of the Sentencing Reform Act (18 USC § 3551). Th e Sentencing 
Reform Act prescribed specifi c factors that judges must consider in reach-
ing their decisions, and, more controversially, it established the United States 
Sentencing Commission with a mandate to design a set of guidelines with 
standards and procedures that would eliminate unwarranted sentencing 
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disparity. While the factors identifi ed by statute are relevant, indeed man-
datory for consideration, generally conformed to established practice, they 
were overridden by the mandate to adhere to the guidelines absent excep-
tional circumstances. To understand the emergence of forensic psychiatric 
expertise in this process the Sentencing Reform Act and the guidelines must 
be explained in some detail.

Under the Sentencing Reform Act (18 USC § 3553(a)):

The court shall impose a sentence suffi cient, but not greater than necessary, to 
comply with the purposes set forth in paragraph (2) of this subsection. The court, 
in determining the particular sentence to be imposed, shall consider—
(1) the nature and circumstances of the offense and the history and characteris-

tics of the defendant;
(2) the need for the sentence imposed—

(A) to refl ect the seriousness of the offense, to promote respect for the law, 
and to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational, or vocational training, 

medical care, or other correctional treatment in the most effective manner.

Th ese considerations and needs would seemingly permit the exercise of 
broad judicial discretion in fulfi lling the statutory mandate of “determining 
the particular sentence” that is “suffi  cient but not greater than necessary.” 
Th at discretion, fully exercised, would have permitted the very disparities 
the Sentencing Reform Act was intended to eliminate and it added a critical 
provision that limited sentencing courts by requiring them to confi ne their 
sentences within the limits set by applicable guideline ranges:

the court shall impose a sentence of the kind and within the range, referred to in 
subsection (a)(4), unless the court fi nds that there exists an aggravating or mitigat-
ing circumstance of a kind, or to a degree, not adequately taken into consideration 
by the Sentencing Commission in formulating the guidelines that should result in 
a sentence different from that described (18 USC § 3553(b)(1)).

Pursuant to the Sentencing Reform Act, the United States Sentencing 
Commission was established and it promulgated a complex and detailed set 
of mandatory sentencing regulations, modifi ed periodically, that are known 
as the Sentencing Guidelines (USSC 2015a). Th ese guidelines required sen-
tencing courts to determine, at the conclusion of a process that entailed 
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consideration of a pre- sentence report prepared by the U.S. Probation Offi  ce 
and sentencing memoranda submitted by the parties and a sentencing hear-
ing, the applicable guidelines sentencing range and whether or not to sentence 
below, within or above the applicable range. Th e applicable range was to be 
determined from a dual- axis grid that used Guidelines measures of criminal 
history and seriousness of the off ense to lead the court to the intersection that 
set a permissible range in months of imprisonment. Th e guidelines assigned 
predetermined measures of seriousness to criminal histories and to specifi c 
off enses and characteristics of those off enses, and sentencing courts were 
compelled to engage in an oft - times challenging task of determining what 
provisions and corresponding points applied and then, except as permitted 
by the Sentencing Guidelines themselves or the exception noted above, to 
sentence within the range.

Th e progressive legislative intentions that gave rise to the Sentencing 
Guidelines did not meet with favorable responses from the defense bar and 
many judges, who opposed the formulaic and largely impersonal calculation 
of sentences and the substantial increase of sentence length for most defend-
ants under the new Guidelines. Th ey responded by trying to shift  focus to 
provisions in the Guidelines that allowed for mitigation, referred to as “depar-
tures” from the off ense level and criminal history category- driven sentences, 
or the broader statutory provision allowing for a sentence outside the range 
if the court found “a mitigating circumstance of a kind, or to a degree, not 
adequately taken into consideration by the Sentencing Commission in for-
mulating the guidelines” (18 USC § 3553(b)(1)). In 2005 the legal obstacles 
to more fl exible sentencing, particularly consideration of mitigating factors, 
were ameliorated when the Supreme Court held the Guidelines unconstitu-
tional insofar as they were mandatory and, instead, they were salvaged by 
treating them as advisory (Booker 2005). Th ey still must be calculated in all 
cases and the applicable range must be weighed as an important sentencing 
factor, indeed as a benchmark, but sentencing judges have greater leeway in 
sentencing outside the range to achieve the fundamental statutory purposes 
of sentencing as tailored to the individual and the specifi c off ense.

This rather mystical sounding and complex legal sentencing context 
radically changed sentencing practices and led defense attorneys to recog-
nize the value of forensic psychiatric expertise in the service of sentencing 
mitigation. Even when mandatory, the Guidelines contained provisions that 
opened this door. Th e 1986 Sentencing Reform Act mandated that sentencing 
courts consider “the history and characteristics of the defendant,” (18 USC § 
3553(a)(1)) and the Sentencing Guidelines addressed this, to some extent, in 
a section entitled “Specifi c Off ender Characteristics.” Th is section identifi ed 
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various basic characteristics and it classifi ed them, variously, as not relevant 
or not ordinarily relevant or relevant in deciding if departure from the other-
wise applicable sentencing range may be warranted. Two of these provisions 
expressly related to an off ender’s mental health: one addressing diminished 
capacity and the other, more broadly, mental and emotional conditions.

The Sentencing Commission authorized sentencing courts to depart 
downward for diminished capacity, but it defi ned the concept narrowly and 
limited its scope in a way that rendered it generally unavailing, even with a 
fi nding that the defendant had diminished capacity at the time of the off ense. 
Th e rule stated:

A downward departure may be warranted if (1) the defendant committed the 
offense while suffering from a signifi cantly reduced mental capacity; and (2) the 
signifi cantly reduced mental capacity contributed signifi cantly to the commission 
of offense. Similarly, if a departure is warranted under this policy statement, the 
extent of the departure should refl ect the extent to which the reduced mental 
capacity contributed to the commission of the offense. (USSC 2015a, §5K2.13)

Th e Guidelines defi ned “signifi cantly reduced mental capacity” as “a sig-
nifi cantly impaired ability to (A) understand the wrongfulness of the behavior 
comprising the off ense or to exercise the power of reason; or (B) control 
behavior that the defendant knows if wrongful” (USSC 2015a, §5K2.13). 
Th e utility of this basis for mitigation for off enders with diminished mental 
capacity, even if well established by credible forensic expert testimony, was 
reduced by the second prong of the policy statement:

However, the court may not depart below the applicable guideline range if (1) the 
signifi cantly reduced mental capacity was caused by the voluntary use of drugs 
or other intoxicants; (2) the facts and circumstances of the defendant’s offense 
indicate a need to protect the public because the offense involved actual violence 
or serious threat of violence; (3) the defendant’s criminal history indicates a need 
to incarcerate the defendant to protect the public; or (4) the defendant has been 
convicted of [specifi ed sex offenses]. (USSC 2015a, §5K2.13)

Th e possible presence and applicability of the disqualifying factors might 
well weigh against raising diminished capacity as a basis for sentencing 
mitigation, but the question of mental capacity—even if excluded under the 
Guidelines—is one that was raised under the mandatory guidelines and is 
raised under the now- advisory guidelines as an important element of a defend-
ant’s “history and characteristics.” To do so persuasively, attorneys routinely 
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rely on the expertise of forensic psychiatrists who can both develop the essen-
tial background developmental and psychiatric history and present the type 
of thorough, detailed and neutral report and opinion that courts will credit.

A less restrictive guideline specifi c off ense characteristic addresses mental 
and emotional conditions more generally:

Mental and emotional conditions may be relevant in determining whether a depar-
ture is warranted, if such conditions, individually or in combination with other 
characteristics, are present to an unusual degree and distinguish the case from 
the typical cases covered by the guidelines … 

In certain cases a downward departure may be appropriate to accomplish a 
specifi c treatment purpose … (USSC 2015a. § 5H1.3)

Th is policy statement lacks any requirement of a causal nexus with the 
off ense and has no disqualifying limitations. As such, it is the focus for most 
mental health- oriented sentencing mitigation. Indeed, one of the foremost 
issues explored by defense counsel, where guilt has been established by plea 
or trial, is whether the defendant suff ered from mental health problems that 
could mitigate against a guideline driven sentence and, if so, would they be 
best developed and presented by a forensic psychiatrist.

Th e magnitude of the possible role for forensic psychiatry in the crimi-
nal sentencing process, particularly the open guilty plea practice in federal 
court that leaves judges to impose specifi c sentences based on the statutory 
factors and advisory guidelines discussed above, can be seen from statistics 
and data reported by the United States Sentencing Commission. On a quar-
terly and annual basis the Commission publishes reports detailing criminal 
dispositions, broken down by district, appellate region and national, and, 
of particular interest for mitigation purposes, the numbers and percentages 
of below- guidelines sentences. While the data does not refl ect the extent of 
mental health oriented departures, it demonstrates, with regional variation, 
the general willingness of sentencing courts to fi nd grounds for sentencing 
below calculated ranges. In fi scal year 2014 the Commission analyzed 75,836 
sentences imposed by federal judges, 4,192 from the Second Circuit, and 355 
from the District of Connecticut (USSC 2015b). Nationally, only 46% of sen-
tences were within the guideline range and a mere 0.5% were above the range. 
In the Second Circuit, which covers New York, Vermont, and Connecticut, 
the numbers were more favorable for defendants: 30.1% of the sentences were 
within the guideline range and 0.3% were above the range. In Connecticut, 
even fewer sentences were within the guideline range. Th ere, only 26.5% of 
sentences fell within the guideline range and all but 0.3% of the departures 
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were below range. Although the frequency of below- range sentences is less 
in other parts of the country, the national average is above half for such sen-
tences, refl ecting a signifi cant receptivity to mitigating factors.

Th e implication of this data in the realm of federal sentencing for foren-
sic psychiatry is that criminal defense counsel will look to psychiatrists to 
develop and present reports and testimony documenting the nature and 
extent of defendants’ mental health problems, the relationship of those 
problems to defendants’ criminal histories and immediate off enses, and 
the opportunities to eff ectively manage and reduce the risk of reoff ending 
through treatment. Th e considerations are built into the sentencing statute, 
are not excluded by the Sentencing Guidelines, are frequently relied upon by 
defense counsel, and can be instrumental and persuasive in sentence mitiga-
tion. Th e well- developed expert evidence provided by forensic psychiatrists 
can be the essential neutral evidence that sentencing courts may accept as 
valid in the otherwise adversarial process.
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CHAPTER 2

Contribution of Peer 
(Consumer) Providers to 

Change in Forensic Practice

Michael Rowe, Chyrell Bellamy, 
Patricia Benedict, and Larry Davidson

INTRODUCTION

Peer- provided services for people with mental illnesses have grown expo-
nentially over the past fi ft een years. Deployment of persons with histories 
of mental illness as mental health providers has been described as vital for 
transformation of mental health care systems to a recovery orientation in the 
U.S., most notably in the 2003 President’s New Freedom Commission report 
(USDHHS 2003). Since 1999, many states have secured Medicaid reim-
bursement for peer services (CMS 2005), and the Veterans Administration 
has mandated that all its facilities hire peer specialists (Chinman, Shoai, and 
Cohen 2010). Between 2002 and 2006, the Centers for Medicare & Medicaid 
Services granted over $125 million in systems change eff orts emphasizing 
peer- based services, most of these for persons with serious mental illnesses 
(Davidson 2013; Chinman et al. 2014).

Th e inclusion of peer- provided services in mental health care, which is 
outside the context of mutual support groups, dates from the early 1990s, 
with people in recovery from mental illness being hired and trained to pro-
vide a variety of supports, oft en as assistants to case managers. In the past 
decade, however, use of peer staff  in mental health care has shift ed toward 
the unique role and skills of peers who self- disclose as being in recovery 
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from mental illness and who provide services distinct from traditional case 
management. Peer services oriented toward the needs of persons with foren-
sic histories, however, are comparatively new, and little research has been 
published on their eff ectiveness (Davidson et al. 2006). Provision of forensic 
peer services for persons with criminal charges and current or recent incar-
ceration involves special challenges, including entry into prisons for peers 
with previous criminal charges, the potential for tension between peer- based 
services and the culture and legalities of forensic mental health care, and the 
related question of how to deliver recovery- oriented care under conditions 
of constraint, with strong psychiatric and sometimes lay supervision through 
forensic review boards.

In this chapter we begin by reviewing the nature of peer support in men-
tal health care and our own and others’ research on peer services. We then 
discuss forensic peer support and our research and training in this area, 
including forensic peer specialist outreach and support as an alternative to 
outpatient commitment, and peers as a core component of citizenship- based 
interventions for persons with previous criminal charges. We follow with a 
brief review of citizenship- informed forensic peer training for work in and 
outside of prisons. Finally, we turn to a discussion of key themes, challenges, 
and responses in regard to the deployment of peers as staff  in forensic settings.

“GENERIC” PEER SERVICES IN CLINICAL CARE AND RELEVANT 
RESEARCH

While people in recovery can provide conventional services, peer support 
per se involves, and is thought to derive its benefi ts from, individuals’ self- 
disclosure of their disability and recovery and their willingness to draw on 
their experience in their work with clients. Unlike peer to peer support as 
practiced in Alcoholics Anonymous (AA), Narcotics Anonymous (NA), and 
behavioral health advocacy groups, peer services in conventional mental 
health care involve unidirectional relationships in which peer mentors or 
specialists provide supports intended to help their clients, not themselves.

Key elements of peer support are: Th e instillation of hope through positive 
self- disclosure, demonstrating to clients that they can gain some control over 
their illness; role modeling, including self- care and use of “street smarts” to 
negotiate day- to- day life and service systems in the context of poverty, stigma, 
and discrimination; the unique relationship of peer providers and recipients, 
characterized by trust and acceptance, understanding and empathy; and the 
peer provider’s credibility for having “been there” (Mead, Hilton, and Curtis 
2001; Solomon 2004; Davidson et al. 2006).
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Peer support in contemporary mental health care occurs in the overarch-
ing context and framework of personal and social recovery for people with 
mental illnesses and in the related context of eff orts to transform mental 
health care and systems to recovery perspectives and practices. Recursively, 
peer support in mental health care provides concrete illustrations of recovery 
in practice. Peer staff  embody the capabilities of people with mental illness, 
including severe and persistent mental illness, to work at high levels in men-
toring and providing emotional and practical supports to people with the 
life challenges of mental illness and the associated and complicating chal-
lenges of stigma and discrimination, trauma, poverty, and lack of valued 
roles in society.

Peer support, while not constituting clinical care, both points out some of 
the limitations of clinical care and challenges clinical care to link itself with 
supports that nourish the whole person. Regarding the latter, peer staff , as 
above, convey to clients a shared experience of having “been there.” Th ey also 
convey to clients in their actions, words, and “presence,” that mental illness is 
only a part of one’s life and that the hope for positive change is not an idle one. 
Th ese aspects of peer support are not unique—clinicians and case managers 
may talk with clients about their own life challenges. Th ey also understand 
that their clients face diffi  culties of poverty and lack of mainstream oppor-
tunities. Th ey, too, can communicate hope to their clients and demonstrate 
hope and belief in them as individuals. Yet research (as discussed below) has 
shown that there is “something special” and diff erent about peer staff ’s abil-
ity to provide these benefi ts.

Peer support integrated into clinical care contributes to the transforma-
tion of systems of mental health care to a recovery orientation and foundation 
in principle and practice. While peer support is not treatment, its inclusion 
on clinical teams testifi es to its relevance to clinical care and of expanding 
care to include attention to the lived experience of clients in their everyday 
lives outside clinical treatment. Th is is not to say that clinical staff  lack such 
knowledge. Given that their training oft en focuses on narrower individual 
and intrapsychic issues, however, and that care provided in institutions in 
which charting and licensing requirements may privilege risk and safety 
concerns over “having a full life,” peer staff  may provide needed reminders 
and support for inclusion of these issues as part of well- rounded clinical care. 
One current model for this process is that of linking psychosocial services 
and supports to clinical care. 

Integration of peer staff  into clinical care is not without its diffi  culties 
and tensions. In our own practice and research over the past two decades, 
the following three are examples of issues and concerns that may arise at 
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clinician- clinical team and administrative- system levels. For each concern, 
we suggest potential responses to it, and a brief assessment of its validity:

 ● Mental health care is stressful work. “People with mental illness may be too 
fragile to engage in such diffi  cult work, which may exacerbate their own 
illness or cause it to recur aft er remission.” Response: Work of all sorts can 
be stressful. Living in poverty, oft en accompanied by a lack of meaningful 
and valued activities, is stressful too. Living in such conditions may have 
a negative impact on one’s self- image and view of one’s prospects. Per the 
Americans with Disabilities Act of 1990 (http://www.ada.gov/), however, 
some peer staff  may at times require “reasonable accommodations” for 
periods of mental health diffi  culties. Such accommodations may have an 
impact on the workload of clinical teams, but signifi cant accommodations 
are oft en made for non- disabled people as well, during times of personal 
or family crisis or other concerns. In any case, the ADA is the law.

 ● Lack of training. “Non- professionals, especially those with their own men-
tal health diffi  culties, are not equipped to work with people with serious 
mental illnesses. Th is is just too much to expect of them.” Response: Peer 
staff  provide support and role modeling not clinical care. Research has 
suggested the particular eff ectiveness of peer staff  support for people with 
serious and persistent mental illnesses. Th at said, peer staff , like other 
staff , require support and supervision in what can oft en be diffi  cult and 
stressful work.

 ● Boundary issues. “Maintaining proper boundaries is a core principle of 
clinical care. Th e diffi  culty of doing so increases for peer staff , who may 
identify more closely with their clients than do clinical staff , may know 
and have had friendly contacts with their clients in the past as clients in 
the same care institution, and may be more likely to have been or be neigh-
bors, fellow students, friends, etc. with clients in the local community.” 
Response: Boundaries vary by the nature of the work. As peer staff  are not 
providing clinical care, it follows that the boundaries they should main-
tain with clients need not mirror those of clinical staff . Still, boundaries do 
exist for peer staff . Peer support in mental health care is not mutual—from 
one peer to another—but unidirectional—from the peer staff  person to the 
client. Th us while peer staff  may have somewhat more casual and friendly 
relationships with clients due to the nature of the work they do, boundary 
issues still arise. Th ese problems are a proper concern in supervision for 
peer staff , as they are for clinical staff . Previous connections of friendship 
or shared experiences may in some cases, but rarely in our experience, 
lead to decisions not to assign a peer staff  member to a given client, or to 

http://www.ada.gov/
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reassign the client to another peer staff  member. Such decisions, however, 
may well occur with regard to clinical staff  with their clients.

Research on “peers who disclose” as providers of care has not kept pace 
with their growing presence in mental health programs. Our own research has 
demonstrated that: (a) peer- run groups may be able to decrease recidivism 
related to social isolation, demoralization, and lack of self- effi  cacy among 
persons with mental illness and increase outpatient service use (Davidson et 
al. 2000); (b) peer- run groups can generate benefi ts such as increased social 
functioning, reductions in problems associated with alcohol and money spent 
on alcohol, and increased benefi t from skills training (Wexler et al. 2008); (c) 
peers can facilitate person- centered care planning, increase people’s sense of 
ability to change their lives and manage their illness, decrease their psychotic 
symptoms, and increase community integration (Tondora et al. 2010); and (d) 
peer support may decrease re- hospitalizations among people with histories of 
frequent hospitalizations (Bellack 2006; Davidson et al. 2005; Davidson and 
Roe 2007; Sledge et al. 2011). In summary, by facilitating a person- centered 
care planning process, peer staff  can enhance the responsiveness of mental 
health care and help clients gain greater sense of control and ability to make 
positive changes in their lives.

FORENSIC PEER SERVICES AND SUPPORT

Forensic peer support involves trained peer specialists with histories of men-
tal illness and criminal charges helping those with similar histories, with an 
emphasis on understanding the impact of the culture of incarceration on 
their behavior and recognition of trauma and post- traumatic stress disorder 
that are prevalent among this population (Davidson and Rowe 2007). As with 
“generic” peer support, forensic peer specialists’ most important functions 
may be to instill hope and serve as credible models of personal recovery and 
of retrieval of a participating and valued life in society. Forensic peer special-
ists also help justice- involved persons re- entering their home communities 
to engage in treatment and support services and to anticipate and address 
the psychological, social, and fi nancial challenges of re- entry. Th ey may help 
returning individuals adhere to conditions of supervision, such as probation 
and parole, while serving as community guides, coaches, and advocates who 
link their clients to housing, jobs or vocational and educational services, 
and behavioral health treatment. Th ey may model useful skills, and help 
to reduce the risk for relapse and other crises through one- to- one support. 
Forensic peer specialists may also provide additional supports such as sharing 
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their experiences as returning off enders and modeling their own recoveries, 
encouraging clients to let go of attitudes and behaviors learned as survival 
mechanisms in criminal justice settings that are maladaptive outside of them, 
providing clients with information on rights and responsibilities of dis-
charged off enders and on satisfying criminal justice system requirements and 
conditions, accompanying clients to initial probation meetings or treatment 
appointments, and encouraging them to engage in mental health and sub-
stance abuse treatment and attend abstinence- based mutual support groups.

Forensic- peer research and training. Two of our studies suggest that peer 
staff develop working alliances with “difficult- to- engage” patients more 
quickly than non- peers and that among people with co- occurring substance 
use disorders, peer support appears to contribute to decreased alcohol and 
other substance use. We note that the fi rst of these two studies—the Peer 
Engagement Specialist Project—stretches the defi nition of forensic peer 
supports in that, while many participants had previous justice system involve-
ment, this was not a requirement of participation. We discuss the study here 
because of its relevance to our theme and because participants who did not 
have previous criminal charges were, in most cases, at risk of it. We also briefl y 
discuss our combined peer and forensic peer specialist training program.

Th e Peer Engagement Specialist Project. In 2000, the Connecticut Legislature 
was considering passage of an outpatient commitment statute for persons 
with mental illness who are unengaged in, or who refuse, treatment and who 
have histories of violence or the threat of violence against self or others. Under 
the proposed legislation, a judge presented with evidence that the person met 
the target criteria could mandate treatment, including forced medication, for 
the individual. Some mental health experts were in favor of the statute, which 
appeared likely to pass. Advocacy groups in the state, however, approached 
key legislators and proposed the alternative of hiring and deploying peer staff  
on several community- based treatment teams that worked with members of 
the target group, with an evaluation to determine their eff ectiveness in per-
suading the target group to enter treatment. Th e Connecticut Legislature 
agreed and funded the program and the Yale Institution for Policy Studies 
funded the research.

Eight full- time equivalent Peer Engagement Specialists, two in each of four 
community- based treatment teams across the state, were hired, and received 
broad- based didactic, experiential, and practical training in applying their 
personal experiences to work eff ectively with clients. At all sites, peer provid-
ers carried an average caseload of ten to twelve clients and received guidance 
from clinical supervisors. Traditional providers who participated in the pro-
ject worked in tandem with peer providers and typically carried twice the 
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peer provider caseload. Peer staff  were hired and trained specifi cally to draw 
on their personal histories of mental illness as a means of enhancing their 
credibility with the target population and as a vehicle for increasing hope, 
modeling self- care, and demonstrating the benefi ts of participation in treat-
ment. In addition to attending to their clients’ basic needs, they aimed to 
enhance clients’ access to social and leisure activities and valued social roles.

In a randomized controlled trial of the project, we compared the quality 
of treatment relationships and engagement in peer- based and regular case 
management. We also assessed the value of positive relationship qualities in 
predicting motivation for and use of community- based services and support 
groups. One hundred and thirty- seven adults with serious and persistent 
mental illnesses who met the target criteria were enrolled and participated in 
a prospective randomized clinical trial with two levels of intervention—peer 
specialist and case management (peer), and case management alone (regu-
lar), with baseline and six-  and twelve- month follow- up interviews assessing 
treatment relationships, motivation, and service use, along with clinician rat-
ings of participants’ initial engagement and monthly attendance in treatment.

Results showed that participants perceived higher positive regard, under-
standing, and acceptance from peer providers rather than from regular 
providers at six- month follow- up, with initially unengaged clients showing 
more contacts with case managers in the peer condition and decreasing con-
tacts in the regular condition. Six- month positive regard and understanding 
positively predicted twelve- month treatment motivation for psychiatric, 
alcohol, and drug use problems and attendance at Alcoholics and Narcotics 
Anonymous meetings. In addition, regression analysis showed an association 
at six months between improved quality of life and fewer obstacles to recovery 
and the experience of invalidation, that is, critical comments regarding their 
behavior, from peer staff . Th ese statistically signifi cant fi ndings at six months, 
as with those regarding higher positive regard, understanding, and accept-
ance, were not found at twelve- month follow- up. While further research 
would be required to understand fully the reasons for this diff erence, hypoth-
eses to be tested in such research, partly through qualitative methods, might 
be that that the novelty of peer support may diminish for clients over time as 
they begin to see peers as providers of services much like others, or that non- 
peer staff  “catch up” with peer staff  with regard to conveying acceptance of 
and regard for their clients (possibly infl uenced by the example of peer staff ).

Th e Peer Engagement Specialist study provided the fi rst indication that 
peer providers possess distinctive skills in communicating positive regard, 
understanding, and acceptance to clients and a facility for increasing treat-
ment participation among the most disengaged clients, leading to greater 
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motivation for further treatment and use of peer- based community services. 
Th us peer providers may serve a valued role in quickly forging therapeutic 
connections with persons typically considered to be among the most alien-
ated from the health care service system. Th e fi ndings also suggest that peer 
providers may be eff ective in fostering clients’ progress by challenging atti-
tudes, values, and behaviors that may undermine their recovery (Jewell, 
Davidson, and Rowe 2006; Sells et al. 2006; Sells et al. 2008).

Th e Citizenship Intervention. Th e Citizenship Intervention (CI) is an ongo-
ing non- clinical individual-  and group- level social intervention based on an 
applied theoretical framework of citizenship as a means of supporting the 
social inclusion of people with mental illnesses. We have defi ned citizenship 
as a strong connection to the “fi ve Rs” of rights, responsibilities, roles, and 
resources that society off ers to people through public and social institutions, 
and relationships involving associational life in one’s community. Citizenship 
complements individual recovery by focusing on the social elements required 
to achieve full membership in a democratic society (Rowe et al. 2001). Th e 
citizenship framework is derived from research on outreach to persons who 
are homeless (Rowe 1999) and the clinical practice of jail diversion (Rowe 
and Baranoski 2000), as well as from social science theories emphasizing 
civic participation as a measure of one’s involvement in society (Durkheim 
1933; Bellah et al. 1996). We use the past tense below to describe the CI, as 
evaluated, from the ongoing CI project. Th e initial, evaluated intervention 
has been modifi ed somewhat over time, including extending the interven-
tion from four to six months.

Th e CI consisted of three integrated components: individual peer men-
tor support, an eight- week citizenship class, and an eight- week valued role 
component, followed by a graduation ceremony. Peer mentor support involved 
matching individual CI participants with a peer mentor to help them identify 
goals and set priorities for achieving them, to share coping strategies and les-
sons learned as people working on their own recoveries, and to advocate for 
participants’ access to social services, employment, education, and housing. 
Th is component spanned the citizenship classes and valued role projects.

Th e citizenship class enhanced participants’ (students’) problem- solving 
and other life skills for daily living, their ability to establish social networks 
based on mutual trust and shared interests, and their knowledge of available 
community resources. A (non- clinician) director facilitated twice- weekly 
two- hour classes of six to ten participants over an eight- week period. Classes 
were led by the project director, a peer mentor, or individuals from the com-
munity or service system (e.g. a staff  person from the local housing authority, 
a business owner talking about the qualities he looks for in an employee etc.). 
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Class topics included “negotiating” the criminal justice system, assertiveness 
training and self- advocacy, problem-solving and time management, relation-
ship building, self- help groups, housing in the local community, vocational 
and educational resources, social integration, public speaking, and others. 
Class content consisted of didactic presentations, group discussions, class 
exercises, and assignments.

Following completion of the class component, students drew on their life 
experiences and class learning to design and participate in an eight- week val-
ued role project that involved “giving back” to the community while teaching 
community members that people with mental illnesses and criminal histories 
can fulfi ll valued roles in society. Students chose to conduct either group or 
individual valued role projects. In one valued role project, students conducted 
a training for cadets at a local police academy on how to approach people 
who are homeless, and may have mental illnesses, on the street. A student 
who chose an individual, rather than a group, valued role project cooked 
Th anksgiving dinner for her family, a part of her community in which she 
had been seen as someone who could only receive, not give. In taking on 
this valued role, she proved otherwise to her family and herself (Rowe 2015).

Our study of the CI assessed its eff ectiveness in reducing psychiatric 
symptoms, alcohol and drug use, and increasing quality of life for persons 
with serious mental illness and criminal charges within two years previous to 
enrollment. One hundred and fourteen adults participated in a randomized 
controlled trial of the four- month citizenship intervention versus usual ser-
vices. Linear mixed model analyses were used to assess the intervention’s 
impact on quality of life, symptoms, and substance use. Aft er controlling 
for baseline covariates, participants in the experimental (citizenship) condi-
tion reported signifi cantly increased quality of life, greater satisfaction with 
and amount of activity, higher satisfaction with work, and reduced alcohol 
and drug use over time. However, participants in the citizenship condi-
tion also reported increased anxiety/depression and agitation at six months 
(but not twelve months) and signifi cantly increased negative symptoms at 
twelve months (Clayton et al. 2013; Rowe 2015). Our fi ndings suggest that 
community- oriented citizenship interventions for persons with serious 
mental illness and criminal histories may facilitate improved clinical and 
community outcomes in some domains, with some negative clinical fi ndings 
suggesting the need for post intervention peer mentor support for interven-
tion participants. While our study design did not enable us to distinguish the 
separate impact of each of the three program components, our fi ndings are 
suggestive of the positive impact of forensic peer specialists on the progress 
that the CI fostered in participants’ lives.



50 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

Forensic Peer Training. In 2013, we designed and provided what we believe 
to be the most extensive, if not the fi rst ever, training in forensic peer specialist 
work for Peerstar, Inc., a for- profi t organization that provides citizenship- 
informed peer counseling and support for persons with mental illness both 
prior to and following discharge from jails and prisons in six Pennsylvania 
counties. Th e training combined both “generic” and forensic peer components.

Generic peer training draws on elements of both Intentional Peer Support 
(Mead, Hilton, and Curtis 2001) and person- centered planning (Kincaid et al. 
2005). Key topic areas and themes include “listening diff erently,” “connection 
vs. disconnection,” “having hope,” “making choices,” “starting over again and 
again,” “having the same rights as others,” “doing everyday things,” “staying 
clean from my drug of choice,” “looking forward to life,” and “being looked 
at as a whole person.” A feature of both the generic and forensic portions of 
the training is that of attending to the skills and approaches required of peer 
specialists, and of counseling peer trainees on ways to keep in touch with and 
address their own personal responses to the work, as persons in recovery who 
may still struggle with some of the same issues regarding which they counsel 
and support their clients. Self- care and self- awareness, with good supervision 
and support, are emphasized throughout.

Th e second half of the training involves working with people with cur-
rent or past incarcerations. Key topics and themes are reconnecting with 
family and friends; working through emotions; post- release issues while still 
incarcerated; working with probation or parole; outpatient and residential 
mandated programs; seeking employment with a criminal record; address-
ing gaps in work history; interactions with police; and race, culture, sex, and 
gender issues. For brevity’s sake, we review here key points of discussion and 
counseling with clients in regard to only two of these topics—“reconnecting 
with family members” and “issues while incarcerated.”

Reconnecting with family members includes talking with clients about the 
current status of their relationships with family members and asking them 
if they have legal restrictions regarding contact with them. Forensic Peer 
Specialists (Peers) are counseled to help clients identify possible positive and 
negative results of reuniting with family members. If some negative results 
are likely, Peers should talk with clients about how to make contact with the 
least amount of negative impact, through sending letters or cards or making 
phone calls, as examples, before making face- to- face meetings. If clients are 
prohibited from visiting their children, they may be able to send a letter or 
card. Finally, family members may expect returning persons to be changed 
or fully recovered from past behavior and problems. Peers talk to their clients 
about how to prepare themselves and respond to such expectations.
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Issues while incarcerated involve both instrumental and expressive elements, 
and sometimes both at once. Instrumental issues include beginning to help 
the client address, while still incarcerated, basic needs of housing, obtaining 
standard means of identifi cation (i.e. not only a Corrections I.D., which may 
not be accepted for many purposes and in any case is highly stigmatizing); 
seeking employment or applying or reapplying for disability entitlement 
income, connecting or reconnecting with health and behavioral health care 
including medications; and understanding and meeting probation and parole 
stipulations including child support, attendance at mandated programs, res-
titution, protective orders, and more. Expressive issues include reconnecting 
with family and friends as above and feelings of powerlessness and anger 
over (mis)treatment from correction offi  cers, other inmates, and family and 
friends while incarcerated. Feelings of powerlessness and anger may be mixed 
and complicated with guilt over clients’ roles in diffi  cult situations, even if the 
client was coerced, was acting in self- defense, or acting in other ways that are 
normative in prison settings but unacceptable outside them.

Peers are encouraged to share their re- entry experiences, if acceptable in 
the working relationship. Peers should listen and empathize, validating their 
client’s feelings and perceptions even if they have not shared the experience 
that prompted them. Th ey should explore re- entry plans with their clients, 
gathering resource information from the communities to which they will 
be released. Peers should also explore with clients their plans for taking up 
and maintaining healthy and positive behaviors upon community re- entry. 
Perhaps as importantly as showing empathy toward their clients and provid-
ing them with practical information, Peers must encourage their patience 
with, and realistic expectations of, themselves and family and others during 
community re- entry. Peers may also discuss with their clients the process 
of obtaining a pardon, even if the offi  cial pardon itself is fi ve or more years 
down the road. Finally, Peers should remind and encourage their clients to 
follow the rules of their prison or jail facility to the letter as they plan for their 
release and community re- entry.

FORENSIC PEER SUPPORT MEETS FORENSIC PSYCHIATRIC 
TREATMENT

Th e practice of forensic peer specialist work, based in recovery and citizen-
ship frameworks, has points of tension with forensic psychiatry treatment, 
given that the latter must respond to the public safety agendas of judges and 
other key fi gures, and of the public at large. Th e consequences for persons 
with mental illness who have been remanded to incarceration or to forensic 
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psychiatric hospitalization, which are by no means the same thing but that 
we consider together for this discussion, include but are not limited to delays 
in discharge from inpatient forensic care, and post- discharge supervision 
and other constraints as for other off enders but with the added stigma and 
discrimination associated with mental illness. It is critical to note that these 
“points of tension” occur in professional- theoretical and legal, institutional, 
and socio- structural and cultural contexts that aff ect both peer and psychi-
atric practices, albeit with major diff erences in power and privileges for each. 
We briefl y discuss each of these contexts, in turn.

Professional- theoretical and legal contexts. Forensic peer specialists (Peers) 
and psychiatrists (or other mental health professionals) both have concerns 
for the well- being of persons with mental illness and forensic involvement. 
Forensic peers provide practical and emotional support and advocacy for 
forensic clients, or patients, in the contexts of recovery and/or citizenship 
frameworks aimed at empowering them to take charge of their lives and 
achieve full and valued membership in society. Forensic health care profes-
sionals provide mental health treatment while, at the same time, having legal 
responsibilities and the power to weigh their patients’ needs in the context 
of public safety, regardless of the fact that public fears about violence among 
persons with mental illness are highly exaggerated. Individual forensic psy-
chiatrists’ and psychologists’ assessment of their patients’ recovery prospects 
vary from more to less aligned with those of forensic peers. Our own expe-
rience is that there is a gradual, if slow, shift  in favor of peers’ abilities to act 
as mentors, role models, and trusted counselors of forensic- involved per-
sons. Among forensic professionals with whom we are in contact, this shift  
is sometimes linked with a favorable view of recovery- related frameworks, 
and sometimes more practically oriented toward the skills of peer staff  them-
selves. In either case, the shift  also appears to be related to a gradual shift  in 
the public mental health fi eld in general toward hiring and deploying peer 
staff  in care settings and teams. While forensic care lags behind other domains 
of mental health care (which themselves have far to go to achieve maximal 
deployment of peer staff ), this general shift  toward acceptance, along with 
Medicaid reimbursement for peer work in most states, may have a positive 
impact on forensic practice. Such shift s will not be merely attitudinal but will 
draw on what we anticipate will be a growing evidence- base for forensic peer 
services and supports. Forensic peers, on the other hand, are learning that (as 
is the case for work with people who have representative payees and other 
constraints) recovery, citizenship, and empowerment are, if anything, more 
needed by persons with mental illness and forensic involvement because of 
the multiple constraints under which they live. 
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Institutional contexts. Institutional issues for the deployment of peers in 
forensic hospital and prison settings include entry, acceptance, and bound-
aries around their work within those settings. Peers with incarceration 
histories may be barred from entering prisons to work with inmates, and 
may be more informally barred from working in forensic inpatient units. 
Administrative support and shift s in local, regional, and state authority 
support for innovation can help to pave the way for entry of peers in these 
settings. Concerns about the impact of peer deployment on staff  employment 
may slow the eff ective entry of peers in these settings. Our own experience 
is that administrative support, previous innovations, focused deployment, 
and an overarching philosophy or institutional plan and direction can sup-
port the success of forensic peer initiatives. In a state psychiatric hospital in 
Connecticut, for example, the CEO has led collaborative community eff orts 
among staff  and patients to reduce violence in all hospital units, with positive 
results. Th is eff ort helped to create an environment in which forensic peer 
work in the context of developing a citizenship project for forensic patients 
who are transitioning, gradually, to community re- entry has, at this early date, 
been favorably received.

Socio- structural and cultural contexts. Persons with mental illness and 
forensic involvement face positive and negative social and cultural realities. 
On one hand, a shift  toward reducing incarceration and focusing on com-
munity re- entry supports has occurred in public and policy domains in the 
U.S. On the other, well- publicized tragedies of killings committed by, or sus-
pected to have been committed by, persons with mental illnesses undermine 
the impact of such positive trends. Th ese current conditions have their own 
long historical foundations, and change will come slowly. In our own expe-
rience, we see some positive trends as well as signifi cant barriers. We see 
forensic trainees who are more interested in and attentive to the impact of 
social conditions of poverty and social and health care inequities on the psy-
chiatric problems and overall well- being of persons with mental illnesses than 
was the case only a few years ago. We also see, and are involved with acting 
on, a growing, if still tentative, use of peers in prison and forensic inpatient 
settings. We also live and conduct services research in the state in which the 
Sandy Hook tragedy occurred and continues to have an impact on public 
attitudes. Overall, however, it appears to us that interest in, or consideration 
of, the potential contribution of peer staff  in forensic settings is on a gradual 
upward slope.
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CONCLUSION

Forensic Peer Specialists embody the potential for recovery for people who 
confront the dual stigmas associated with serious mental illnesses and crimi-
nal justice system involvement. Forensic Peer Specialists are able to provide 
critical aid to persons in the early stages of re- entry, in much the same way 
that peer specialists who support peers with mental illness “alone” have been 
able to engage into treatment persons with serious mental illnesses (Solomon 
2004; Sledge et al. 2011). We anticipate that continuing practice and research 
will provide better answers regarding the eff ectiveness of peer and forensic 
peer support beyond the engagement phase, and are encouraged by initial 
fi ndings on forensic peer services and supports delivered within recovery-  
and citizenship- based applied frameworks.

Th ere are considerable challenges to the integration of forensic peers into 
clinical forensic practice. A question put to us recently by a highly expe-
rienced forensic psychiatrist who is sympathetic to the inclusion of peers, 
while related to themes discussed above, merits brief discussion here in 
closing out this chapter. His question was, “Can clinicians and teams be con-
fi dent that forensic peers will report evidence of risk of harm to self or others 
that patients confi de to them?” Th is question was prefaced by the expert’s 
comment that some colleagues believed, or had been told, that forensic peer- 
patient discussions were confi dential, even from the rest of the clinical team. 
We suggest that the question and the assumption behind it raise two main 
issues: fi rst, the developmental stages of peer integration into clinical care, 
including understanding the nature of peer- patient interactions, and second, 
a debate within the peer support community itself.

Th e process of integrating peer staff  into clinical care is characterized by an 
understandable clinician lack of knowledge of just what it is that peer staff  do 
and how this is manifested in peer staff - peer- patient interactions. Peer staff  
reach out, as “people who have been there” and as people in a recovery process 
that includes one’s “whole” life—goals and dreams, relationships, work, and 
community and society. Th is is by no means to say that non- peer clinicians 
share no such interests or discussions with their patients, but that these are 
central concerns of peer staff  and at the core of their unique ability to engage 
with their peers. (We should also note, again, that our research shows that 
peer staff  have a unique ability to engage “unengaged” people into treatment 
and self- help groups.) Peer staff , while they are not trained and, we argue, do 
not need to conduct risk assessments (that’s what clinicians do), never mini-
mize what they see as extreme or volatile behavior of peer- patients. Th eir 
approach, however, is to explore with these clients ways to address their cur-
rent situation including, at times, persuading them to seek help from their 
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clinicians. We note that such dilemmas occur frequently even in such inno-
vative practice as mental health outreach to people who are homeless, which 
host tensions between non- clinical staff  who may “err” on the side of client 
autonomy in their reluctance to call in the team psychiatrist to assess a client’s 
possible need for commitment to inpatient care, and clinicians who may “err” 
on the side of coercion in the same situation. Th ese diff erences are discussed 
and debated, and lead to best- judgment decisions, aft er avenues of persuasion 
and collaboration with the client have been fully explored (Rowe et al. 2002).

And yet there is a debate, and there are diff erences of opinion, in the peer 
community on the question as to whether peers should contribute their 
unique talents to clinical care, possibly ending up as traditional mental health 
technicians in all but name, or should, instead, work outside traditional sys-
tems of care, off ering peer- to- peer support and not being beholden to mental 
health teams with primarily clinical concerns, including risk assessment. It 
will have to suffi  ce, here, to say that peers can and do take stands on both 
sides of these issues; that peers who work in clinical care including forensic 
clinical care take their work and responsibilities seriously, wishing to main-
tain their unique approaches but recognizing their co- responsibility to their 
teams; and that, in the early stages of this innovation in forensic practice, 
much further discussion needs to occur between peer staff  and clinicians in 
regard to such important questions.
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 CHAPTER 3

Global Developments 
and Forensic Practice

Maya Prabhu and Bandy Lee

INTRODUCTION

Few images from 2015 have been so indelible as those of the exodus of 
migrants and refugees from Africa and the Middle East trying to make their 
way into Europe, by boat, by train, or by arduous trek. For some observers, 
the scenes of men, women, and children being met with barbed wire fences, 
armed police offi  cers, or trains to “reception camps” painfully recollect the 
reason for the creation of the international framework put into place aft er 
World War II to help similarly displaced persons (Lyman 2015). When the 
United Nations High Commission on Refugees (UNHCR) was founded in 
1951, its mandate was envisioned to be needed for only three years (UNHCR 
2000). Sixty- fi ve years later, the need for a global system to register, house, 
resettle, or repatriate millions is more critical than ever. On June 20, 2015, 
World Refugee Day, UNHCR reported that the increase in persons of con-
cern in 2014 was the largest leap ever seen in one year, with an average of 
42,500 people having left  their home countries every day; in total over sixty 
million people are under UNHCR’s auspices (UNHCR 2015a). Th e UN High 
Commissioner for Refugees described 2015 as a “moment of truth,” calling 
on the world’s wealthiest countries not to abandon the historical principle of 
sheltering refugees (UNHCR 2015b).

While there is ongoing debate as to whether individual countries have 
responded to these events as generously as they might have, many civil 
organizations and individual persons have stepped forward to assist. In par-
ticular, legal organizations and attorneys have built on existing models of 
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pro bono engagement and advocacy (Johnson and Perez 1998) to develop 
an increasingly global model of immigration clinic (Hurwitz 2003). Most 
oft en involving close collaboration with law school programs, these clinics 
have had remarkable success in assisting persons seeking asylum, not just 
locally but abroad. Th ese clinics have also created opportunities for a new 
forensic psychiatry service entity. Immigration legal teams oft en require 
forensic psychiatric expertise in a variety of ways, from referrals for forensic 
assessments of mental illness in order to establish asylum claims; to requests 
for guidance for treatment; to more personal consultation for the legal team 
members (Meff ert et al. 2010; De Jesús- Rentas, Boehnlein, and Sparr 2010). 
Th is chapter describes one such model of psychiatric and legal collaboration 
to illustrate the dynamic interactive partnership of psychiatrists and lawyers, 
with a special focus on asylum seekers’ cases. It also considers the impact of 
ethics and culture in this unique area of forensic practice.

LEGAL BACKGROUND

While asylum seekers and refugees are oft en portrayed as successfully negoti-
ating resettlement through persistence or importunity alone, permanent legal 
resettlement is, in fact, a complex legal process, circumscribed by UNHCR’s 
and receiving countries’ specifi c immigration procedures. As defi ned by 
UNHCR, resettlement is the formal transfer of refugees from one asylum 
country to another state which has agreed to admit them. According to 
UNHCR, less than 1% of refugees are put forth for resettlement, which is the 
option of last resort aft er repatriation or integration into a country of refuge 
has been deemed unviable (UNHCR 2015c).

In the United States, the relevant legal framework is the Refugee Act of 
1980, which incorporated the defi nition of refugees and asylees found in the 
1951 international treaty, the Convention Relating to the Status of Refugees 
(U.S. Refugee Act 1980; UN General Assembly, 1951, 1967). Although the 
terms “refugee” and “asylum seekers” are colloquially used interchange-
ably, and the grounds for receiving asylum status and refugee status are 
similar under the Immigration and Nationality Act (1982), the procedural 
steps for each group are quite diff erent. Both refugee and asylum seekers 
bear the burden of showing they cannot live in their home country due a 
reasonable fear or proof that they have suff ered past prosecution or have a 
well- founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion. However, refu-
gees must secure their status while they are outside of the United States (see 
Table 3.2).
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TABLE 3.1  Other Important Terms as Defi ned by UNHCR*

Migrant There is no universally accepted defi nition. It is usually understood to cover 
cases where the decision to migrate is taken not because of a direct threat of 
persecution or death, but mainly to improve lives by fi nding work, or in some 
cases for education, family reunion, or other reasons.

Asylum 
seeker

An individual who is seeking international protection. In countries with 
individualized procedures, an asylum- seeker is someone whose claim has not 
yet been fi nally decided on by the country in which the claim is submitted. 
Not every asylum- seeker will ultimately be recognized as a refugee, but every 
refugee was initially an asylum- seeker.

Convention 
refugee

A person who is outside his or her former country of origin owing to 
well- founded fear of persecution for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, who is unable 
or unwilling to avail himself or herself of the protection of that country, or 
to return to it for reasons of fear of persecution, and who is not otherwise 
excluded from the refugee defi nition. 

Internally 
displaced 
persons 
(IDPs)

An individual who has been forced or obliged to fl ee from his home or place 
of habitual residence … in particular as a result of or in order to avoid the 
effects of armed confl icts, situations of generalized violence, violations of 
human rights or natural or human- made disasters, and who have not crossed 
an internationally recognized state border.”

Persons of 
concern

A person whose protection and assistance needs are of interest to UNHCR. 
This includes refugees, asylum- seekers, stateless people, internally displaced 
people and returnees.

Stateless 
person

An individual who is not considered as a national by any state under the 
operation of its law, including a person whose nationality is not established.

* UNHCR 2016 and UNHCR 2015d

U.S. immigration laws do not limit the number of people who can be 
awarded asylum in the United States each year. By contrast, each year, the 
President in consultation with Congress sets a “refugee admissions ceiling,” 
which establishes the number and groups who are of special humanitarian 
concern and who will be eligible for admission. At the end of 2015, only 
twenty- eight countries in the world participate in UNHCR’s resettlement 
program, with the United States being the largest receiving country by num-
ber of refugees, followed by Australia and Canada (UNHCR 2015c). For both 
refugees and asylum seekers, multiple government agencies handle diff erent 
aspects of the review of claims. For both groups, adjudicators are responsi-
ble for ascertaining and evaluating relevant facts in order to rule on claims.

In practice, the burden falls on applicants to develop and present their 
claims (Ardalan 2015, 1013). Not surprisingly, hurdles including language 
barriers, legal illiteracy, trauma histories, and fear of government agents 
impede the applicants’ ability to meet their burden of proof. Under U.S. and 
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international law, an asylum applicant’s testimony must be given the “benefi t 
of the doubt” (Ardalan 2015, 1014) but, in recent years, adjudicators have 
increasingly required extensive proof and corroboration for fear of fraud 
and concerns for security. Th e Transactional Records Access Clearinghouse, 
a research center at Syracuse University, which reviewed data obtained from 
the Executive Offi  ce for Immigration Review (EOIR), reported that the asy-
lum denial rate rose to 47.2% in 2013 and reached 50.2% during 2014 (TRAC 
2014).

Competent legal representation has been shown to be helpful for win-
ning an asylum claim. Studies published since 2008 indicate there is a clear 
benefi t to having representation by counsel during immigration proceedings 
(Ramji- Nogales, Schoenholtz, and Schrag 2007; GAO 2008). Although immi-
grants have a right to counsel in deportation proceedings, asylum seekers and 
refugees do not have a right to government- appointed representation in any 
immigration proceedings and many face the process either unrepresented or 
pay for legal services on their own.

ROLES FOR FORENSIC PSYCHIATRISTS IN ASYLUM AND 
REFUGEE CASES

Because professional legal services for asylum seekers and refugees are so 
limited, law student clinics have become a crucial part of providing repre-
sentation. Th ese clinics, in which students supervised by attorneys assist 
individuals in making their claims, have been in existence in North America 
since the 1960s for the dual purposes of advancing social justice causes as 

TABLE 3.2  Some Distinctions Between Asylum Seekers and Refugees Under 
U.S. Law

Asylum Seekers Refugees

Refugee status or asylum may be granted to people who have been persecuted or fear they 
will be persecuted on account of race, religion, nationality, and/or membership in a particular 
social group or political opinion.

Must already be in the U.S. Must still be outside of the U.S.

May be seeking admission at a port of entry Must be of special humanitarian concern to 
the U.S.

May apply for regardless of country of origin 
or current immigration status.

Does not include anyone who ordered, incited, 
assisted, or otherwise participated in the 
persecution of any person on account of 
race, religion, nationality, membership in a 
particular social group, or political opinion.
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well as creating opportunities for practical training (Giddings et al. 2011). 
Th rough the clinics, attorneys are increasingly requesting mental health 
professionals to give their input into the legal process not only to make a diag-
nosis, but also to decipher the diff erent contributing factors of their clients’ 
circumstances, and in some cases to function as a mediator. Since success 
of the application hinges on the credibility of the narrative and testimony, 
the role for the forensic psychiatrist is critical, not only in providing written 
expert reports, but also in helping attorneys understand and address diffi  cul-
ties in working with clients: Is a certain presentation due to psychopathology 
or personality? Or is it due to situation or culture? What accounts for the dif-
fi culty in communicating, or the seeming discrepancy in their story?

Because the conditions that lead to the necessity of asylum are oft en the 
very conditions that impair applicants’ ability to present their story cred-
ibly or to work with their attorney, the answers to these questions perhaps 
weigh more heavily than in most other legal cases. Psychiatric evaluations 
and psychological testing that provide organized life histories coupled with 
diagnostic evaluations of the eff ects of past trauma are relevant to the criteria 
needed for refugee status (Zonana 2010.)

Several forensic training programs have set up consultation agreements 
with legal clinics (Zonana 2010). During the past fi ft een years, for example, 
faculty and forensic psychiatry fellows from the Yale Law and Psychiatry 
Program have worked with the Jerome Frank Law Center’s Immigration 
Clinic at Yale Law School (Prabhu and Baranoski 2012). Th e relationship 
begins with joint attendance at didactic seminars and lectures in which an 
overview of immigration law is presented and cases are reviewed. As the 
legal teams progress with formulating a legal approach with their clients, the 
forensic physicians take on a variety of roles, including:

1. consultant, regarding questions of eff ective interview techniques, building 
client rapport, potential for retraumatization in the interviews for clients 
with PTSD;

2. educator, especially about manifestations of psychiatric illness, barriers to 
memory, and evidence of malingering;

3. evaluator and testifi er, providing written and testimonial expertise in sup-
port of the legal opinion.

While legal teams oft en query the presence of post- traumatic stress dis-
order, a wide variety of conditions, like mood disorders and even psychotic 
illnesses, may be present and have an impact on clients’ capacity to articulate 
their case in the lucid and organized fashion that is expected. For psychiatry 
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fellows and faculty, it is helpful to be familiar with guidelines and recom-
mendations published by Physicians for Human Rights (PHR 2012), which 
along with forty organizations, especially the Human Rights Foundation of 
Turkey, coordinated the publication of the Istanbul Protocol (UN 2004), the 
fi rst internationally recognized protocol on how to recognize and document 
symptoms of torture for judicial fi ndings. Psychiatrists are also likely to be 
asked to opine upon the possibility of malingering or exaggeration. Because 
a credible account is the core of an asylum case, the lack of malingering may 
bolster the argument for credibility (Prabhu and Baranoski 2012).

But far beyond this technical skill- set, we would suggest that the psy-
chiatrist is also of benefi t when they are able to maintain and model for the 
legal team’s “emotional competence” (Pope and Brown 1996), which calls for 
self- knowledge, self- acceptance, and self- monitoring. Asylum seekers and 
refugees have oft en survived extraordinary experiences and the examiner 
must be able to listen carefully to accounts of these experiences and to assess 
their eff ects. Legal teams oft en fi nd themselves deeply challenged by these 
descriptions and the psychiatric consultant may be called upon to help man-
age the emotional impact of these details and on occasion to identify mental 
health supports for both the client and the legal representation.

CULTURAL COMPETENCE

Cultural competence is also an essential skill for the forensic psychiatrist eval-
uating cases of asylum. Culture has been defi ned as “a set of guidelines (both 
explicit and implicit) which individuals inherit as members of a particular 
society, and which tells them how to view the world, how to experience it emo-
tionally, and how to behave in it in relation to other people …” (Helman 2014, 
2–3). Cultural competence is so integral to the human make-up that anthro-
pologist Cliff ord Geertz went as far as to say that culture is not something 
added on to a fi nished animal but was centrally ingredient in the production 
of human beings themselves (Geertz 1973, 46–7). Being so integral, it is also 
likely to be the least examined or questioned, especially when one is sur-
rounded by individuals and institutions of the same culture.

In major psychiatric disorders, culture is found not only to shape the 
individual meaning and signifi cance of those disorders but to infl uence their 
causes, manifestations, and fi nal course (Kirmayer 2001, 2003; Kleinman 
1988; Leff , 1988). For this reason, the cross- cultural validity of the Diagnostic 
and Statistical Manual of Mental Disorders (DSM) categories and screen-
ing tools has been called into question (Kleinman 1987; Lee et al. 2008; van 
Ommeren, Saxena, and Saraceno 2005).
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Cultural competence, therefore, begins with an awareness of the self as a 
cultural being with implicit beliefs and assumptions, and the ability to step 
outside of them in an intercultural encounter. Th is complexity is the reason 
why anthropological research makes use of both emic (insider) and etic (out-
sider) observations in studying any culture. Striving for cultural competency, 
forensic psychiatrists must recognize the possibility that their own discipline 
and the law may be too culture- bound, in their favoring of individual- 
centered analyses over social and cultural context, to give proper due to the 
diverse cultures that one might potentially come across in asylum situations. 
Th us cultural competence involves adopting an attitude of fl exibility, open-
ness, and respect, and may consist of the following components:

1. Building an awareness of one’s own culture.
2. Expanding one’s cultural imagination.
3. Becoming informed of various cultural beliefs and practices.
4. Developing intercultural skills of observation and communication.
5. Incorporating cultural interpretation into reports and testimonies.

Cultural competence, while an important requirement in any comprehen-
sive forensic psychiatric evaluation, becomes especially critical and complex 
in properly assessing refugees and asylum applicants. Few other forensic 
encounters require, to the same degree, that the consultant conceive of psy-
chiatric and legal notions as tacit cultural knowledge (Geertz 1983) so as to 
communicate eff ectively with the client.

For example, it may be necessary to explain the very notion of legal 
representation, ensuring that the client does not see the attorney as being 
on the same side as the government, given our peculiar advocacy system. 
When diagnosing a psychiatric illness, implications of blame or stigma are 
important considerations, as is taking into account the client’s own units of 
organization; a diagnosis of post- traumatic stress disorder, for instance, may 
be seen as off ensive in cultures that view trauma as a social disorder (Pupavac 
2004; Young 1997).

Communication of concepts may need to go far beyond literal translations, 
and a professional language translator can sometimes also play the role of a 
cultural translator (Hudelson 2005); for remote cultures, additional research 
or a cultural consult may be required. Clients may fi nd it particularly hard to 
give accounts of painful experiences because of feelings of shame, even when 
the events are not their fault; some cultures may sanction against the very 
expression of negative emotion. A broad knowledge base of common cultural 
beliefs and practices can be useful, while at the same time keeping in mind 
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that the culture does not determine the individual. Signifi cant individual vari-
ability exists even within small cultural units, especially where cultures are 
shift ing and meeting. In all situations, the key skill is openness to the client’s 
narrative, so that one can hear the story—no matter how remote in culture 
or in range of experience.

Using this approach, mental health professionals can make important con-
tributions to asylum claims by:

1. Providing a culturally- appropriate diagnostic formulation.
2. Explaining how culture and psychiatric symptoms might contribute to 

any perceived defi cits in credibility.
3. Recommending culturally- sensitive treatments or estimating potential 

mental health eff ects of repatriation.
4. Accounting for unexpected presentations or diffi  culties in communication.
5. Assuming a supportive role to both the client and the attorney as they face 

re- traumatization and vicarious traumatization through the recounting of 
an applicant’s diffi  cult story.

Asylum and refugee cases are complicated by many factors. Culture is the 
fi lter through which legal assistance, psychiatric assessments, and all com-
munication must pass. Th e task of reaching common language and meaning 
is at the center of eff ective assessments and treatment. Th e following cases 
illustrate some of the critical interactions between the client and the psychi-
atrist and attorney. Th ese examples are composites of many diff erent cases 
representing diff erent countries and cultures. No actual clients are presented 
in the vignettes.

Case Vignette 1 (Lee 2013)
Mr. M., a 59- year- old East African man, was referred for a competency to 
stand trial evaluation aft er being charged with assault on a correctional offi  cer 
while in the county jail on minor charges. He had been brought to the U.S. 
as part of a humanitarian relief program from a refugee camp in Tanzania. 
Originally, however, he was from an isolated rural region in another coun-
try, where a civil war had ravaged his village. Although in the U.S. for several 
years, he still did not speak any English and required a Swahili interpreter. 
During the interview, he revealed that he believed he was being taken for 
execution when placed in a red jumpsuit (the standard garment for puni-
tive segregation) and taken by the correctional offi  cer out of his cell. He had 
witnessed others led to their death in the same manner when he had been 
imprisoned during the war in his country. Th at day in the American jail, 
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in “the struggle for my life,” he bit the correctional offi  cer. Whereas he was 
originally incarcerated for a much more minor charge and had no history of 
violence, things started to escalate with the stress of imprisonment, and he 
now faced a felony charge.

In terms of competency, he had diffi  culty conceiving an objective judicial 
system, and kept asking when all the involved parties were going to assemble 
to discuss the resolution, as it would have been done in the restorative justice 
model that is common in East African villages. He had no formal education 
and previously worked as a farmer and a herdsman. In Swahili, words for 
many legal concepts are lacking. Th e court ordered inpatient restoration, but 
aft er eighteen months, he still had diffi  culty appreciating the essential con-
cepts, and education at the pace of a few hours per week (as per the availability 
of interpreters, who were rare) was inadequate to do what only an immersion 
in the new culture could produce.

Case Vignette 2 (Lee 2014)
Mrs. S. was a 72- year- old South Korean widow and mother of two children, 
referred for an evaluation of her psychiatric symptoms prior to her asylum 
interview. Her chief complaint was that she had been feeling “heaviness and 
fi re in my chest” aft er an argument with her son before leaving her country. 
She had gathered her savings to buy a ticket to the U.S., where her nephew 
lived, but upon visiting him decided that she could not stay with him and 
quietly left  to live with another woman of similar age to whom she was intro-
duced in church. To her attorneys, she explained that fi ft een years ago, when 
their son was unable to fi nd a job, Mrs. S.’s husband gave him their entire sav-
ings, which the son invested unsuccessfully in a business. Th e couple survived 
on governmental assistance until the son was fi nally employed, at which time 
the assistance stopped, and the couple was forced to move in with him. Since 
that time, arguments became frequent, with the son kicking and punching 
the father, who later died from a stroke. Th e son turned his violence toward 
his mother, and Mrs. S. decided she had to leave her country.

In Korea, Mrs. S. found herself caught between the rejection by her own 
son and a social system that still relied on the principle of hyo (fi lial piety, 
the Confucian social contract that was the bedrock of Korean culture for 
centuries). How could she explain that she suff ered far more than the physi-
cal abuse, that she faced total abandonment and humiliation? Her legal team 
initially viewed the case through American culture and saw domestic vio-
lence. With help from a cultural interpreter and through additional research, 
the forensic psychiatrist was able to provide the attorney on the case with a 
culturally- specifi c diagnosis as well as a detailed description of the hardship 
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that would befall Mrs. S. should she return to South Korea. In the absence 
of governmental persecution, it is necessary to show that the government is 
incapable of protecting or ensuring the survival of an asylum applicant, as is 
oft en the case in successful domestic violence claims. On this basis, Mrs. S. 
was granted asylum.

EXPANDING INTO REFUGEE WORK

In recent years, the Yale Law and Psychiatry Program expanded its work to 
include the Iraqi Refugee Assistance Project (now the International Refugee 
Assistance Project, or IRAP), a clinic founded by Yale Law students to assist 
Iraqi refugees. Th e project has now extended its legal services to represent 
emerging high- risk refugee populations in the Middle East and North Africa 
with a special focus on female survivors, children with medical emergencies, 
and lesbian, gay, bisexual, transgender/transsexual, and intersexed (LGBTI) 
individuals. An original impetus for IRAP’s work was to assist Iraqis and 
Afghans who had worked as interpreters for the U.S. military and then faced 
persecution aft er the withdrawal of American forces.

Unlike asylum seekers who are in a place of relative physical safety, having 
made their way to the U.S., refugees abroad continue to fi nd themselves in 
precarious situations. In addition to traumas they had experienced in their 
country of origin, aft er fl ight they oft en are in “countries of fi rst refuge” or 
refugee camps with limited access to work, education for children or health 
care. As a result, refugees may present to their lawyers with more acute and 
pervasive psychiatric distress. Because of complex licensing issues which 
vary by country, forensic psychiatry assistance to legal teams who work 
abroad largely takes the form of education around issues of the management 
of distressed applicants. A major role for forensic psychiatrists is consulta-
tion about the establishment of alliance with clients who are most oft en only 
in sporadic contact or through unreliable phone, Skype or other electronic 
means. Support for the legal teams who, unlike those working with asylum 
seekers, are now experiencing their clients’ crises “in real time” but at great 
distance is imperative.

CONCLUSIONS AND FUTURE DIRECTIONS

Th ere are many avenues through which forensic psychiatry has come to par-
ticipate in global developments, and many more potential ways in which it 
could contribute. Over the past decade, for example, “No Health Without 
Mental Health” has been a tenet for a global mental health campaign and 
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a new generation of health advocates. Launched in the Lancet in 2007, 
this movement has drawn attention to the lack of mental health resources 
worldwide (Prince, Patel, and Saxena 2007; Patel et al. 2011). Global mental 
health initiatives have also changed the medical education landscape, lead-
ing to both increased coursework and international experiences (Marienfeld 
and Rohrbaugh 2013). Psychiatry training programs are just beginning to 
develop global mental health (GMH) education and training opportunities in 
response to growing demands by globally attuned and human rights- minded 
young physicians to be involved with communities outside their own culture.

Forensic psychiatry in the fi eld of asylum seekers and refugees is one way 
to further address this interest in global health. While the human tragedy 
that lies behind these cases cannot be minimized, such legal- forensic collab-
orations are rewarding opportunities for trainees and physicians to become 
exposed to and join a network of advocates working on international causes; 
to consider ethical dilemmas which come along with working with vulnerable 
populations and to observe cultural diff erences through the lenses of multiple 
systems—legal and medical.
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CHAPTER 4

Brain in the Balance: 
Neuroimaging in 

the Courtroom

Daniel S. Barron, Spencer Higgins, 
and Alexander Westphal

… I’ll ne’er believe a madman till I see his brains*.
Feste, Twelft h Night, Shakespeare 

(Act 4, Scene 2, Line 2133)

In this chapter, we discuss the use of neuroscience in the courtroom with par-
ticular attention to brain imaging, or neuroimaging. Because neuroimaging 
measures brain structure and function, it has been applied as legal evidence 
in assessing criminal behavior and moral responsibility. Aft er briefl y dis-
cussing some of these applications, we discuss the legal, philosophical, and 
scientifi c admissibility of neuroimaging: in Legal Admissibility we review 
relevant rules of evidence and case law; in Philosophical Admissibility we 
explain how the court’s view of free will may be unhelpful in assessing crim-
inal behavior and moral responsibility, arguing for an approach based on 
cognitive neuroscience; in Scientifi c Admissibility we review neuroimaging’s 
theoretical headwaters, as much to showcase its strengths as its limitations. 
Our overarching goal is to present a pathology- based framework rooted in 
neuroscience that could help guide legal deliberations.

* While there are many essential functions produced by the cerebellum, midbrain, brainstem, etc., 
throughout this paper, we will defi ne “brain” as the cerebral cortex and, therefore, “brain function” 
as functions produced by the cerebral cortex.
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LEGAL APPLICATIONS OF NEUROIMAGING

A variety of structural and functional neuroimaging modalities have been 
used in legal proceedings. Structural neuroimaging, including magnetic reso-
nance imaging (MRI) and computerized tomography (CT) scans, can detect 
structural brain abnormalities such as tumors, damage from trauma, and 
congenital anomalies. Functional neuroimaging, including positron emis-
sion tomography (PET) and functional MRI (fMRI), can detect changes in 
the brain’s activity.

Many forms of structural brain pathology have clear- cut functional impli-
cations. For example, a large brain bleed identifi ed on a structural scan can 
be tied to a loss of motor function in an area served by that part of the brain. 
However, in some cases, the functional correlates of structural abnormalities 
are unclear or simply unknown. Th is is particularly true of the complex brain 
processes (e.g. moral reasoning, sexual behavior, psychiatric illness), in which 
a variety of brain systems may be involved, that are most oft en associated 
with legal proceedings. Furthermore, abnormal functional imaging results, 
in the absence of any structural correlate, are also complicated to interpret. 

Th ere are a number of legal contexts in which neuroimaging has been 
introduced as evidence. Th e Hinckley trial is frequently described as the fi rst 
use of modern neuroimaging techniques in the courtroom. In 1981, John 
Hinckley Jr. shot and seriously injured Ronald Reagan’s press secretary James 
Brady during an attempt to assassinate Reagan. He also injured Reagan and 
two people assigned to Reagan’s security detail. He used an insanity defense 
during the trial, and introduced the results of a CT scan indicating that he 
had brain atrophy, something that is found in groups of people with schizo-
phrenia, to support the defense. He was ultimately found not guilty by reason 
of insanity.

Th e fi rst well- publicized use of fMRI occurred during the sentencing 
phase of Brian Dugan’s 2009 trial. Dugan had committed a series of rapes 
and murders, and was eligible for the death penalty. He underwent an fMRI 
scan that included tasks that allowed comparisons to a group of people with 
psychopathy. While Dugan’s scans were not ultimately shown to the jury, an 
expert testifi ed to their content and implications. Dugan’s lawyers used the 
testimony to argue that he was a psychopath and, therefore, had an impaired 
ability to control his behavior. Dugan ultimately did receive the death pen-
alty (Hughes 2010).

Neuroimaging has been applied to a variety of other legal situations. For 
example, lie detection is a very controversial application. Currently, there are 
multiple commercial companies that specialize in using fMRI to detect lies. 
But while there is a developed literature on the neural correlates of deception, 
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there are concerns about whether it is meaningful to compare cued decep-
tion in an experimental setting to in vivo deception (Spence 2010; Davatzikos 
et al. 2005).

Another application is to validate claims of physical injury. For example, 
tort law and personal injury cases oft en hinge on whether a person suff ers 
debilitating pain. In these cases, the question of malingering can be central: is 
the person feigning pain, hoping to get a large settlement? Finally, neuroim-
aging has been used as a way to detect activity within the brain’s pain centers 
as evidence of the validity of a pain claim (Greely 2015).

LEGAL ADMISSIBILITY

Th e law of evidence defi nes what may and may not be entered as evidence in 
a court of law. Th e federal courts and the individual state courts each set their 
own rules of evidence, and while there is variation between what is allowed 
in each state, most states conform substantially with the template set by the 
Federal Rules of Evidence. In addition to the collected rules of evidence, 
courts also decide questions of admissibility by looking to tests created in 
case law. To introduce neuroimaging results as evidence, the party hoping to 
present the evidence must put an expert witness on the stand who can testify 
to the scientifi c underpinnings of the evidence and explain its relevance to 
that particular case.

Federal Rules of Evidence
Determining the admissibility in a trial of neuroimaging results requires 
consideration of the Federal Rules of Evidence 104, 401, 402, 403, 702, 801, 
802, 803, and 901. Th is list is not exhaustive but provides a framework for 
discussion.

Ultimately, the trial judge is the arbiter as to whether an expert witness 
and any accompanying neuroimaging results will be able to be presented as 
evidence. Federal Rule of Evidence 104 sets forth that as a preliminary mat-
ter, the judge “must decide whether a witness is qualifi ed … or evidence is 
admissible” (Fed. R. Evid. 104(a)). Prior to determining admissibility, the 
judge must also determine whether the proff ered evidence is relevant (Fed. 
R. Evid. 104(b)). To determine whether neuroimaging results are relevant in 
a specifi c case, the judge must be able to ascertain whether the specifi c appli-
cation of neuroimaging is based on sound science.

Dependent on the type of legal claim, every court case has a framework of 
legal questions that must be answered by reference to the facts presented at 
trial. Th e facts that may be considered are only those which make a particular 
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factual answer to a legal question either more or less likely (Fed. R. Evid. 401). 
Accordingly, neuroimaging need only perform a Bayesian function, making a 
factual claim more or less likely to be true, not serving as an empirical dem-
onstration that a claim is or is not true, absolutely (see Fed. R. Evid. 402). And 
the court must weigh the probative value of evidence against the prejudicial 
eff ect it may have (Fed. R. Evid. 403). Th is fi nal factor is particularly impor-
tant in the situation of neuroimaging, where highly technical, even beautiful, 
images may unduly impress juries, but may in fact be minimally relevant.

Even when a piece of evidence is relevant, there may also be other legal 
hurdles which would prevent its admission at trial. For instance, it is con-
ceivable that neuroimaging results may invoke hearsay rules contained in 
Federal Rules of Evidence 801, 802, and 803 which prohibit testimony in 
many instances of assertions, both written and verbal, made out of court. 
Additionally, there is a potential issue with authentication in Federal Rules of 
Evidence 901. Anyone hoping to enter neuroimaging evidence at trial must 
produce proof that the neuroimaging results are what they claim to be, i.e. 
they are the results of the relevant patient and test at the correct time (Fed. 
R. Evid. 901(a)). Th is is all to say that anyone hoping to enter any evidence, 
let alone neuroimaging, must be very careful in preparing the presentation.

Finally, the party hoping to off er neuroimaging evidence must also meet 
the requirements set forth in Federal Rules of Evidence 702, which states that 
a witness may off er expert testimony if:

(a) the expert’s scientifi c, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on suffi cient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the 

case.

Rule 702 was rewritten in 2000 in response to a case law change in Daubert 
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) (Fed. R. Evid. 702 
advisory committee’s note). Rule 702 applies directly only in federal court, and 
state courts oft en follow a diff erent standard of admissibility based in case law. 
For this reason, an overview of the history of the case law is useful to under-
standing what legal tests might govern what expert testimony is admissible.

Case Law Traditions
In addition to the Federal Rules of Evidence, the question of whether expert 
scientifi c testimony and the results of scientifi c tests are admissible depends 
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on an application of case law. As stated above, prior to determining admissi-
bility a court is asked to assess the reliability of expert scientifi c testimony as 
part of the analysis required by Fed R. Evid. 104 and 401. Th ere are two main 
case law traditions in this area: Frye v. United States, 293 Fed. 1013 (D.C. Cir. 
1923) and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 
In the older of the two cases, Frye v. United States, the D.C. Circuit Court of 
Appeals held that expert testimony is admissible if the knowledge underlying 
the opinion is “suffi  ciently established to have gained general acceptance in the 
particular fi eld which it belongs” (Frye at 1014 (emphasis added)).

Th e second case law tradition is known as the Daubert trilogy. It is com-
posed of three cases from the U.S. Supreme Court: Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993); General Electric Co. v. Joiner, 522 
U.S. 136 (1997); and Kumho Tire Company v. Carmichael, 526 U.S. 137 (1999). 
In Daubert v. Merrell Dow, the U.S. Supreme Court held that the Frye “gen-
eral acceptance” test had been superseded by the promulgation of the Federal 
Rules of Evidence 702 (Daubert at 587). Th e opinion went on to set forth a 
test for the admissibility of expert testimony (Daubert at 593–4). Th is test 
was later adopted in the most recent iteration of Federal Rule of Evidence 702 
cited above (Fed. R. Evid. 702 advisory committee’s note).

While federal courts are governed by the Daubert test in the Federal Rules 
of Evidence, the states are somewhat more fragmented. As of 2012, the Frye 
“general acceptance” test is still followed in nine states (Fisher 2012; Cheng 
and Yoon 2005). Th e Daubert legal test for the admissibility of expert sci-
entifi c testimony is followed in twenty- two states (see Fisher 2012, 807). 
Together the diff ering legal tests for admissibility set forth in Daubert and 
Frye are followed by thirty- one states. Th e other nineteen states have their 
own nonconforming legal traditions, which typically involve elements of both 
Daubert or Frye or applications of each tradition to diff erent types of cases 
or evidence (807). In navigating the legal issues surrounding admissibility of 
expert testimony regarding neuroimaging results, both legal traditions may 
have to be considered.

PHILOSOPHICAL ADMISSIBILITY

In this section, we look more closely at the question of free will and argue that 
the courts would do well to transition from this framework towards a more 
evaluative approach of mental capacity that is rooted in cognitive neuroscience.

Th e legal basis of criminal responsibility is generally not taken as the knowl-
edge of the accused persons that their behavior is criminal or even unlawful. 
To reach a conviction would require the accused to have a demonstrable, 
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complete knowledge of the criminal law. A common legal maxim is that 
ignorantia non excusat. However, this applies only to the criminal law, and it 
has been disputed (Yochum 1999), and there are naturally exceptions (R. v. 
Crosswell, 2007 ONCJ 25). In addition to the “external” requirement of actus 
reus, the fact that the action occurred, there is the “internal” requirement 
of mens rea, the intention to commit a legally forbidden act, which requires 
only scienter, the knowledge that the action is wrong. Neither mens rea nor 
actus reus explicitly requires or denies free will. Instead, the very formula-
tion of mens rea suggests that the brain produces certain mental capacities 
which, when present, supply the capacity for moral deliberation, as discussed 
further below.

Nevertheless, philosophical intrigues regarding the existence of free will 
or its deterministic denial are, aft er centuries of stalemate, still hotly debated 
in the legal literature, especially in the United States (Ayer 1946). Th is debate 
centers as much on free will’s existence as it does the legal system’s presup-
position of its existence.

Th e Supreme Court itself has opined on the relevance of free will to the 
law as a whole. In Morisette v. United States (1952), the court declared that a 
“universal” foundation stone in the U.S. legal system’s approach to punish-
ment, sentencing, and incarceration was the “belief in freedom of the human 
will and a consequent ability and duty of the normal individual to choose 
between good and evil.” Notwithstanding the strong, romantic affi  rmation 
of free will, such a belief might of course prove false, and it is a pity that the 
court declared only the belief in and not the fact of or at least evidence of, to 
be the “universal” element in the law. While such language affi  rmed free will, 
it did not explicitly deny determinism.

As if to resolve any ambiguity, in U.S. v. Grayson (438 U.S. 41, 1978) the 
court fl atly declared that “a deterministic view of human conduct … is incon-
sistent with the underlying precepts of our criminal justice system.” Th is ruled 
simultaneously against the philosophical view known as “compatibilism” 
(the view that free will and determinism are compatible). Th e court’s view is 
one that may chafe at the empirical sensibilities of scientists and other non- 
lawyers, including philosophers.

Free will, according to the court’s defi nition, is inconsistent with the 
underlying precepts of neuroscience. A defi ning (or “universal” foundation, 
to apply the court’s language) tenet of neuroscience is that behavior is the 
end- product of brain function. Th e brain, in turn, is an organ whose func-
tion is based on biochemical processes. Th is biochemistry is determined by 
an interplay of genetic and environmental factors. So any behavior produced 
by the brain is also determined. So no human action is free.
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Th is neuroscientifi c instantiation of determinism is part of a much larger 
philosophical debate between free will and determinism in explaining moral 
behavior. Th is debate spans centuries and it is extremely unlikely that a quali-
tative account of moral behavior that appeals to all parties will be formulated 
any time soon. Pace the court, it therefore would be prudent for those work-
ing in forensic psychiatry and concerned with the role of new and developing 
technologies in the assessment of criminal liability to try to reach a view 
that either uses a separate theoretical framework or a diff erent behavioral 
approach. For example, rather than claiming that determinism is inconsist-
ent with the law (as the court did in Grayson), we suggest the possibility that 
it is irrelevant to the law.

Our claim that determinism is irrelevant to the law has been stated in a 
slightly diff erent fashion by H.L.A. Hart (Hart 1961) and, subsequently, by 
Stephen Morse. Th eir framework showcases:

The importance of excusing conditions in criminal responsibility is derivative, and 
it derives from the more fundamental requirement that for criminal responsibil-
ity there must be “moral culpability,” which would not exist where the excusing 
conditions are present (Hart 1961, 101).

Such excusing conditions make someone less criminally culpable, as if a 
baseline “culpability” existed from which blame could be subtracted as defects 
in moral deliberation are detected. We do not disagree with this framework; 
however, our framework stems from a fundamentally diff erent ontology.

Our framework is better expressed from evolutionary neuroscience, 
wherein we would not claim a dog has “moral culpability” or “moral capac-
ity” simply because the dog does not have the neural systems necessary for 
that behavior, namely neocortical areas that process and output information 
necessary for judgment, moral reasoning, and accountability. It is perfectly 
reasonable to assume, as we would, that if a phylogenically lower mammal 
lacks these specifi c neural systems and, therefore is not morally responsible, 
an individual Homo sapiens may (through some genetic or developmental 
defect) possess these neural systems either in part or in a dysfunctional form. 
Such partial possession would thus prohibit the full expression of judgment, 
moral reasoning, and accountability in that individual. Whether or not these 
neural systems are determined or free is irrelevant, but whether or not an 
individual possesses requisite neural systems and whether or not they are 
functioning properly is of great importance in determining moral capacity.

Whether the brain is free or determined is the wrong question to ask when 
evaluating someone’s criminal responsibility. Rather, we argue that criminal 
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responsibility is based on the individual’s mental capacity, meaning if they 
pass “the moral capacity test.” According to Vincent, in Neuroscience and 
Legal Responsibility:

… responsible [liable] people are those who have the right mental capacities in 
the right degree—that is, the mental capacities required for moral agency. What 
justifi es holding some people responsible for what they do is that their actions 
issue from mechanisms that bestow upon them mental capacities like the ability 
to perceive the world without delusion, to think clearly, to guide their actions by 
the light of their judgments, and to resist acting on mere impulse. (Vincent 2013)

Th ese “cognitive” qualities are specifi c mental and behavioral phenomena 
that can be measured through cognitive tests. Th eir presence and the pres-
ence of other mental characteristics like them is what is required to establish 
the basis of responsibility, and the precise mechanism of their genesis or 
non- genesis in the brain is irrelevant. Whether or not the brain is itself free 
or determined is irrelevant to the existence of moral responsibility, and may 
even introduce an element of incoherence. For it is very far from clear what 
it would mean for someone whose criminal liability is under assessment to 
possess or not possess a “free brain.”

As far as the law is concerned, it is persons and not brains who are crimi-
nally liable. Furthermore, it is hard to see the relevance of the brain’s ultimate 
freedom or determinism in cases, e.g. of rape, murder, or theft . Rather, it is 
much more clear how to evaluate what mental capacities the accused had at 
the time of the crime and why they were so.

It is, we think, a separate question whether there is to be found a neuro-
physiological explanation for a failure of mental capacity. Th e fact that a cyst 
in the brain interferes with brain function and actually produces aberrant 
behavior (see below) does not suggest that, in the absence of a cyst, the brain is 
either free or determined. What we do know is that the presence of a cyst in a 
given brain region interferes with the brain in a predictable manner, resulting 
in diminished mental capacity. Whether the brain is free or determined with 
or without the presence of a cyst is irrelevant. Instead it is relevant to defi ne 
and restore the failed mental capacity (i.e. by removing the cyst).

Our view is that forensic psychiatry’s role in criminal liability cases will 
increasingly hinge on the refi nement of the mental taxonomy, the descrip-
tion of such mental capacities, and the discovery of empirically- driven tests 
that may aid in the assessment of criminal responsibility. Here neuroimag-
ing is promising.
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SCIENTIFIC ADMISSIBILITY, GENERAL

Th e scientifi c endeavor of associating specifi c behaviors with specifi c brain 
structures and functions is known as function- location mapping; the goal 
of which is to form a map of which functions occur where in the brain. Th is 
endeavor is not new. Recent technologies such as magnetic resonance imag-
ing (MRI) and positron emission tomography (PET) trace their theoretical 
foundations to millennia- old clinical observations that damage to specifi c 
brain areas produced predictable behavioral abnormalities. Instead of a meth-
odological exposition (which can be found elsewhere (Vallabhajosula 2015)), 
we provide an historical overview of the development of function- location 
mapping. Th e goal of this historical overview is to give the reader a keen sense 
of the types of experiments and observations that led to the rise of modern 
neuroimaging. Understanding where these ideas come from conveys a sense 
of neuroimaging’s purpose and limitations.

Theoretical Headwaters
Many historical overviews of forensic neuroimaging begin with the account 
of Phineas Gage, a nineteenth- century man who suff ered a brain injury that 
caused signifi cant changes in his personality (Macmillan 2008). But its roots 
are far older. Galen of Pergamon (129–200CE), a Roman physician, made 
some of the fi rst function- location maps. Galen systematically defi ned diff er-
ent types of head trauma and introduced terms like apoplexy, hemiplegia, and 
contra coup. Based on methodical clinical observations, he localized sensory 
and motor function to ventricles in the anterior (cerebrum) and posterior 
(cerebellum) brain, respectively (Finger 1994).

From these earliest function- location maps, the overall goal did not change 
much: behavioral functions were associated with specifi c brain regions. As 
theory progressed and experimental methods improved, the maps became 
more specifi c and more accurate. Th e precise location of the brain’s functional 
activity has changed greatly.

For example, Nemesius of Emesa, a fourth- century Christian bishop, 
associated specifi c mental functions to the brain’s multiple ventricles, which 
he called cells (Clarke and Jacyna 1987). Th is functional division into cells 
became known as the Cell Doctrine, of which there are many examples in 
both Western and Eastern Medieval medical texts (Clarke and Dewhurst 
1972). Although this association of activity with the ventricles was incorrect, 
it persisted for centuries.

One of the fi rst to move away from localizing behavior to the ventricles 
was Rene Descartes (1596–1650). Descartes described the pineal gland as 
the governing center of the body (Descartes 2001). In line with his view that 
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all animals are merely machines, Descartes also outlined the fi rst neural cir-
cuit, pairing aff erent visual inputs with eff erent behavioral motor responses, 
thus forming the foundation of modern concepts of integrated neural sys-
tems. Descartes also developed a method for representing three- dimensional 
objects within a coordinate system, which proved extremely useful in the 
development of modern function- location mapping, further discussed below.

Franz Gall (1758–1828) proposed the fi rst real attempt to tease brain 
function into specifi c mental processes localized to the brain’s cortex. He 
subdivided the cortex into twenty- seven discrete organs, each with a separate 
mental and moral function that could be measured indirectly via the con-
tours of the overlying cranium (Finger 1994; Clarke and Jacyna 1987). Gall’s 
revolutionary “crainoscopy,” though widely criticized and eventually discred-
ited (in part because it gave birth to “phrenology” (Clarke and Jacyna 1987)), 
provided the conceptual foundation for subsequent functional subdivisions 
of the cortex. Paul Broca, discussed below, proclaimed Gall’s “great principle 
of cerebral localization … [was] … the starting point for every discovery in 
cerebral physiology in our century” (Schiller 1979).

Aphasia and Electrophysiology Energize Localization
In the 1820s a French doctor, Jean Baptiste Bouillaud (1796–1881), reported 
that the anterior cerebral lobes coordinated speech. So convinced was he that 
damage to the anterior cerebral lobe causes a defi cit in speech production that, 
aft er presenting sixty- four supporting lesion- defi cit cases during a confer-
ence, Bouillaud off ered “500 francs to anyone who will provide me with an 
example of a deep lesion of the anterior lobules of the brain without a lesion 
of speech”(Bouillard 1825; Stookey 1963). Th e prize remains unclaimed.

Later, in 1861, the esteemed French physician Paul Broca (1824–1880) 
reported the case of Tan, a 21- year- old patient with focal, progressive loss 
of articulate speech. Post- mortem dissection of Tan’s brain showed a lesion 
precisely where Bouillaud predicted. A combination of Bouillard’s case stud-
ies paired with Broca’s fi nal demonstration cemented the concept that brain 
lesions could be paired with specifi c behavioral defi cit, reviving the impetus 
to create a function- location map of the brain.

Not long aft er Broca’s observation, Emil du Bois- Reymond (1818–1896) 
showed that nerves function by the conduction of electrical activity and 
Richard Caton (1842–1926) showed that visual stimuli produced notable 
changes in the posterior brain’s electrical signal. Th ese discoveries led to the 
development of electrophysiology. 

Electrophysiology studies aimed either to elicit a particular behavior, 
e.g. leg movement, by stimulating a particular brain region or to detect a 
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change in the brain’s recorded electrical signal associated with a behavior. By 
recording where in the brain specifi c behaviors were elicited, David Ferrier 
produced the fi rst empirically validated function- location maps of the oran-
gutan brain which he then applied to the human brain (Ferrier 1876).

Ferrier’s electrical function- location mapping had almost immediate 
application to neurosurgery. Wilder Penfi eld (1891–1976), a neurosurgeon, 
and Herbert Jasper (1906–1999), an electroencephalographer, used a com-
bination of EEG and intraoperative electrical stimulation to guide the 
neurosurgical treatment of epilepsy (Penfi eld and Jasper 1954). By observing 
abnormal brain activity during a seizure, they could discover what and where 
dysfunctional brain tissue was causing the seizure. Th e standard of treatment 
then (and now) was to cut out the dysfunctional piece of brain, thus curing 
the seizures. Penfi eld was careful to map brain regions responsible for, e.g. leg 
movement, so as not to damage them during the epilepsy surgery.

To create these maps, he would stimulate the cortex and observe a behav-
ioral response. By keeping fastidious notes of which cortical regions evoked 
which behaviors across hundreds of patients, Penfield mapped regions 
responsible for motor and sensory function. Penfi eld’s work substantially 
enriched function- location mapping, yielding the sensory and motor homun-
culus, which are found in every individual’s brain (Jasper and Penfi eld 1949).

Cartesian Stereotaxic Systems: Averaging in the Third Dimension
Demonstrations that function- location mapping was not only possible, but 
useful greatly promoted the science. However, the level of spatial preci-
sion required to describe each functional area was soon greater than that 
off ered by standard neuroanatomical nomenclature. For example, when 
Victor Horsley (1857–1916) and Charles Beevor (1854–1908) discovered a 
brain area responsible for the thumb muscles, they found that describing the 
“thumb area” in anatomical terms (on the motor strip, anterior- superior to 
the intersection of the intraparietal sulcus and fi ssure of Rolando) was not 
only too general, but confusing (Beevor and Horsley 1890). Th ey devised 
a system for dividing the brain’s surface into small, uniform squares and 
reporting function- location pairs at a particular square. Th is was a great 
achievement; however, mapping sub- cortical regions (e.g. the thalamus) 
added a new dimension to the problem: a third dimension.

In 1908, Horsley and R.H. Clarke, a fellow neurosurgeon, published a 
technique for 3D function- location mapping: stereotaxy (Horsley and Clarke 
1908). By placing thirty- two rhesus monkey brains into a fi xed 3D coordi-
nate space, Horsley and Clarke produced a probabilistic map that showed, 
on average, where anatomical landmarks and behavioral functions were most 
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commonly represented within this coordinate space. Stereotaxic techniques 
provided a means of guiding experimental protocols (DSB used it as an 
undergraduate to record rat VTA neurons) and a language for precise cross- 
disciplinary communication.

In 1967, Jean Talairach (1911–2007) published the fi rst human stereotac-
tic atlas with a fundamental improvement to Horsley and Clarke’s method 
(Talairach et al. 1967). To overcome individual diff erences in brain size, 
Talairach developed a “proportional orthogonal space” wherein brains were 
oriented to anatomical landmarks (the anterior commissure) and scaled to a 
grid system (Talairach and Tournoux 1988). To demonstrate that his system 
could be used to describe brain structure and function, Talairach used his 
grid system to plot function- location associations of many of his patients. 
He showed that while individual variance existed, useful function- location 
information could be gained across many individuals by referencing his “pro-
portional orthogonal space.” Talairach later updated his 1967 atlas as a guide 
for digital neuroimaging (Talairach and Tournoux 1988).

Th is history—presented all too quickly—demonstrates a series of points: 
First, that brain structure and function are causally related. Two corollaries 
of this point are that injury to a brain region causes loss of the function pro-
duced by that region and that activation (or use) of a particular brain function 
causes activity within its corresponding brain area. Second, behavioral func-
tions can be localized either by stimulating a brain structure that produces 
that function or by recording brain activity while a subject is performing a 
particular behavior and observing which brain regions are active. Th ird, while 
individual function- location maps vary, on average, function and structure 
have common associations across individuals.

SCIENTIFIC ADMISSIBILITY OF DIGITAL NEUROIMAGING

Function- location mapping was confined to the neurosurgical suite or 
the morgue because it required direct contact with brain tissue. While the 
theoretical foundation was present, the methods to further pursue function- 
location mapping were not, until the second half of the twentieth century.

Th e rise of nuclear physics, computing power, and mathematical mod-
eling produced novel techniques to investigate the brain in vivo and en 
masse without the necessity of direct contact with the brain. Computed 
tomography (CT), positron emission tomography (PET) and magnetic 
resonance imaging (MRI) each produce a 3- D, digital image that captures 
diff erent aspects of the brain. Th e specifi cs of these diff erent methods are 
expertly reviewed elsewhere (consider McRobbie et al. 2007). To create useful 
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representations of the brain’s structure and function, many technical obstacles 
had to be overcome, of which individual- to- group mapping was of central 
importance.

Individual- to- group Mapping
As can be imagined, each individual’s 3- D brain image is of slightly dif-
ferent shape (heads come in diff erent shapes and sizes). To allow a group 
of individuals’ brains to be statistically compared in a meaningful way, 
the neuroimaging community has developed spatial registration methods 
that transform an individual’s digital brain image from its natural size and 
shape into a standardized coordinate- based form as defi ned by a reference 
brain image. Th e most common reference brain used today is based on the 
Talairach atlas (Talairach 1967, 1988; Lancaster et al. 2000).

Registration of these digital images to a coordinate space (e.g. Talairach’s 
space) allows robust, noninvasive function- location mapping in both indi-
vidual and group studies (Fox et al. 1988; Raichle 2006). By reporting their 
results within the same coordinate space, separate laboratories using diff erent 
imaging modalities can precisely communicate and synthesize their eff orts. 
Furthermore, by referencing the same coordinate space, knowledge of the 
human brain can be continuously updated and clarifi ed with subsequent 
experiments and methods (Fox 1995; Evans et al. 2012). Such information 
can clarify what brain regions are responsible for what behaviors at the level 
of the brain’s tissue, gyrus, lobe, and hemisphere.

Such endeavors, however, are typically limited to group analyses wherein 
data from multiple individuals is grouped. Groups can then be compared 
to one another based on task (e.g. one group tapping their fi nger, the other 
resting quietly) or patient population (e.g. persons with depression are com-
pared to persons without). Th e application of such results to the individual 
is problematic because the statistics used in the original analysis were not 
intended for applicability to the individual. Th is is commonly known as the 
group- to- individual problem.

Th e group- to- individual problem is not intended to suggest that group 
studies are not applicable to individuals—for in theory they could be. It sim-
ply means that results gained from a group study must fi rst be tested and 
validated in individuals, oft en with diff erent, more appropriate statistical 
methods. Th e direct application of results from group studies to the indi-
vidual without explicit testing in and across individuals is an improper and 
inadmissible application of neuroimaging.
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Individual Differences
Th e claim that neuroimaging can detect individual diff erences in brain struc-
ture and function is undeniably true: No two brains have identical structural 
or functional organization. What this means in terms of behavior is unclear. 
Excepting very large diff erences, we do not have an accurate model that 
correlates behavior to brain structure and function on the group level and 
certainly not on the individual level. Indeed, given the individual diff erences 
in structure and function, a pan- explanatory model may not be possible. 
Notwithstanding this explanatory gap, there are specifi c, legally relevant 
observations of brain structure and function.

FRAMEWORK FOR FUTURE APPLICATIONS: AN APPEAL TO 
PATHOLOGY

Th e role of neuroimaging in legal proceedings remains, to some degree, terra 
incognita. While function- location mapping has a long historical precedent 
and enjoys scientifi c admissibility, the way in which brain function ties to 
individual brain regions in the context of higher- level cognitive capabilities 
remains unclear. Furthermore, where and how the brain dysfunctions, result-
ing in impaired mental capacities, is still a subject of research. As is the case 
in any organ, the removal of previously present capacities through dysfunc-
tion represents the realm of pathology.

Pathology is “the study of structural, biochemical, and functional changes 
in cells, tissues, and organs that underlie disease … pathology attempts to 
explain the whys and wherefores of the signs and symptoms manifested by 
patients while providing a rational basis for clinical care and therapy” (Kumar 
et al. 2010, 4). Th is defi nition is largely unchanged since Virchow, the father 
of modern pathology, who in the 1800s encouraged his students to “think 
microscopically.” Th ere is little controversy regarding some pathology: you 
diagnose cirrhosis directly via microscope and indirectly via certain param-
eters of liver function.

Pathology of the brain’s structure and function are less decisive. Why? 
Because normal, microscopically healthy brain tissue can produce a very large 
number of functions. As in all organs, however, there is a general, average 
structure for brain tissue. But there are also healthy variants of normal struc-
ture that allow for the healthy, normal variants in brain function. Such variety 
fuels the engine of evolution and allows the diversity that defi nes humanity’s 
greatest minds and achievements.

Determining what brain function is healthy and what is pathological is not 
impossible. To do so, we recommend applying standard rules of pathology: 



BRAIN IN THE BALANCE: NEUROIMAGING IN THE COURTROOM 87

Are the cells, tissues, and organs damaged? Are the structural, biochemical, 
and functional makeup of the brain malfunctioning? Is the function of the 
brain risking damage to other organs? Th ese are not simply questions of social 
norm or value judgments regarding what is acceptable or expected.

Structural brain pathology is readily detectable on the individual level. 
Tumors, the aft ermath of strokes, infections, and autoimmune destruction 
can be detected with neuroimaging with relative ease. Th is is because it is 
clear what is being looked for. A stroke in the amygdala causes Klüver–Bucy 
syndrome, the eff ects of which are unlikely to diminish with time.

Functional brain pathology is more diffi  cult to detect at the group and 
individual level because we are still trying to sort out how the healthy brain 
is functionally organized and what this means in terms of behavior. Th e most 
likely way for functional brain abnormalities to be both studied and detected 
is by the development of quantitative biomarkers.

Biomarkers of brain disease take advantage of the implicit organization 
of the brain. Neurons, the brain’s smallest processing unit, are organized into 
local neural centers that are organized into brain- wide neural systems. Neural 
centers form larger neural systems that are responsible for brain functions 
such as vision, language, judgment, motor behavior, etc. (Smith et al. 2009). 
Psychiatric disorders such as PTSD, major depression, and dementia have 
marked eff ects on brain- wide neural systems (Lee, Smyser, and Shimony 
2012; Greicius et al. 2004). Importantly, these psychiatric disorders also pre-
sent clear behavioral consequences to the patient across any society: they 
interfere with the patient’s ability to hold a job, to interact with their friends 
and family, and to attend to the activities of daily life. Biomarkers are being 
developed to assist in the diagnosis and treatment of these patients.

It is important to note that diff erences in political views (Knutson et al. 
2006), religious belief (Kapogiannis et al. 2009), sexual orientation (Hu et al. 
2008), and many other brain processes have been correlated to diff erences in 
brain function. However, these eff ects are limited to specifi c neural centers—
typically those involved in a particular behavior—not to brain- wide neural 
systems. Th ey result from normal variation and are sculpted by an individu-
al’s genetic and environmental makeup. Given this information, biomarkers 
should classify pathology of brain function as aff ecting brain- wide neural 
systems, not neural centers.

Brain biomarkers promise to play a role in the search for value- free psy-
chiatric diagnoses. Biomarkers that aim to diagnose brain diseases based on 
the eff ect a disease has on a neural system (as opposed to neural center) could 
help avoid value- laden diagnoses and refi ne the medical professional’s eff orts 
to focus on brain pathology instead of brain persecution.
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CONCLUSION

In this chapter, we have discussed some legal applications of neuroimag-
ing and considered the legal, philosophical, and scientifi c admissibility of 
neuroimaging. We have argued that criminal responsibility may be more 
meaningfully understood in terms of mental capacities, which may be meas-
ured by psychological tests and, perhaps one day, by functional neuroimaging 
tests as a form of function- location mapping. To demonstrate some of the 
strengths and limitations of function- location mapping, we discussed its ori-
gins. Finally, we proposed a biomarker- driven, pathology- based framework 
rooted in function of neural systems that could help guide legal deliberations.
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CHAPTER 5

Politics and Money 
as Change- Agents in 

Forensic Systems

Paul DiLeo and Larry Davidson

Recent changes in the ways in which behavioral health care for the general 
public is funded, delivered, and evaluated in the U.S. are increasingly infl u-
encing care for forensic populations as well. Th ese changes, as evidenced in 
other chapters in this volume, primarily involve shift ing the locus of care 
from the hospital or other institutional settings to the community, shift ing 
the focus of care from symptom reduction and maintenance to recovery and 
social inclusion, and shift ing the costs of care from state general funds, aug-
mented by federal block grants, to Medicaid as it expands signifi cantly under 
the Aff ordable Care Act. Th is chapter deals with the roles political agendas 
and funding streams play in these shift s, especially in relation to the forensic 
systems that are being developed in local communities to off er persons with 
behavioral health conditions the opportunities, resources, and supports they 
need in order to take advantage of the “second chance” our society is begin-
ning to off er them to reclaim their citizenship.

Th e federal Second Chance Act of 2008 and Connecticut’s more recently 
passed House Bill 7104 (June 2015 Special Session, PA 15- 2), which imple-
mented the Governor’s “Second Chance Society” initiative, are just two 
examples of these kinds of changes in how forensic services are framed within 
the context of public policy. With increasing recognition of the failures, and 
exorbitant costs, of the mass incarceration—especially of youth of color—that 
began with Reagan’s expansion of the “war on drugs” in the early 1980s, foren-
sic psychiatry is being swept up in a current of related reform eff orts. Th ese 
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eff orts span the continuum from diversion and alternatives to incarceration 
for fi rst time, nonviolent off enders to the community re- entry of previously 
violent inmates and insanity acquittees. With these reforms come signifi -
cant changes to the roles of forensic psychiatrists, from providing forensic 
evaluations, expert opinions, and care for persons in institutional settings to 
advocating for, developing, and staffi  ng new community- based rehabilitation 
programs (Pinals 2014).

For forensic professionals to lead, infl uence, or at least inform—rather 
than follow unwittingly behind—these changes, it will be important for them 
to consider how policy and funding decisions are made in the “real world” as 
opposed to how they might be made ideally (i.e. based on available evidence) 
(Corrigan and Watson 2003). Th is chapter uses examples from recent initia-
tives in the State of Connecticut to illustrate a set of principles for guiding 
advocacy and legislative eff orts to reform forensic psychiatric practice from 
the inside. We off er these principles in the hopes that such reforms can be 
more thoughtful and more eff ective over the longer term than the kinds of 
reforms that historically have been made hastily in response to externally 
imposed forces, such as the judicial intervention or oversight brought about 
by concerns related to civil rights violations or class action law suits (e.g. 
Hoge et al. 2002).

PRINCIPLES FOR USING POLITICS AND MONEY AS CHANGE- 
AGENTS

1. Recognize that no one wants to pay for behavioral health services for forensic 
populations. Policy makers fi nd it regrettable enough that tax dollars have to 
be used to pay for jails and correctional institutions; they are hard- pressed to 
consider the provision of behavioral health care within these settings to be a 
budget priority. Funds for correctional institutions, and the judicial system as 
a whole, are justifi ed primarily by concerns over public safety, by the need to 
get off enders off  the streets and out of voters’ neighborhoods. When proposals 
are made to cut correctional facility budgets, unions protest that it is only the 
correctional staff  who stand between the community and the violent off end-
ers whom they guard. Fear mongering of this type obviously cannot be used 
to promote the behavioral health or community re- entry of forensic patients.

Arguments to fund behavioral health care and to divert people from, or 
move them along and out of, the correctional system thus have to rely on 
other approaches. Current concerns over prison overcrowding and the mass 
incarceration of persons with substance- related arrests provide a somewhat 
eff ective foil for this purpose, but they alone stop well short of advocating 
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for funding for behavioral health care. For this purpose, additional strate-
gies are required and can, and should, be based on what we know about the 
forensic population.

Figure 5.1 off ers an approximation of the penetration rates of serious men-
tal illnesses and substance abuse or dependence within, and outside of, the 
jail and prison population. In the United States roughly 16% of persons 
in jails and prisons have a serious mental illness and roughly 65% of persons 
in jails and prisons have a substance use disorder (Osher et al. 2012). Among 
the 16% of persons with serious mental illnesses, over half of them will have 
a co- occurring substance use disorder, resulting in three subpopulations of 
interest (labeled in the fi gure). Among persons currently in jails and prisons, 
the smallest group (A) is comprised of those with serious mental illnesses, 
followed by a larger group (B) of persons with both a serious mental illness 
and a substance use disorder, and with the largest group (C) comprised of 
persons with substance use disorders only. Even under current legislation, the 
vast majority of these persons will eventually be released to the community, 
with that number approximating ten million persons per year nationwide 
(Osher et al. 2012).

Th ese are the facts as best we know them. What they mean for policy mak-
ers is that at least one half of the people returning from jails and prisons to 
their communities each year will be struggling with a serious mental illness, 
a substance use disorder, or a combination of both. At the same time, recidi-
vism rates for re- arrests among the overall prison population hover between 

FIGURE 5.1 Overlapping Issues.
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60% and 75% for the three to fi ve years following release (National Institute 
of Justice 2015). If we are not to continue to see the criminal justice system as 
an expensive “revolving door,” we will need to make targeted eff orts to prevent 
reoff ending and re- incarceration among those already in the criminal jus-
tice system. Given that untreated mental illnesses and active addictions pose 
major barriers to successful community re- entry, these targeted eff orts will 
need to address these risk factors in a more eff ective and sustained way than 
has been tried in the past. Th is provides a more appealing basis upon which 
to argue for the funding of behavioral health care for the forensic population, 
especially when it can be shown to be a cost- eff ective strategy in reducing 
recidivism, as we discuss next.

2. Invest in strategies that can be shown to pay for themselves over time. Given 
that there is little new funding on the horizon for forensic services for the 
foreseeable future, a primary strategy for shift ing the locus of care from insti-
tutions to the community is to fi nd ways to reallocate existing funds. A key 
consideration in fi nding areas in which it is possible to do so is to target and 
reduce the use of costly acute care services that have been shown to eff ect little 
positive impact. For persons with substance use conditions, such an oppor-
tunity is aff orded by those who have repeated detox admissions but who do 
not get connected to a lower level of care as a result. In the case of mental ill-
nesses, similar opportunities can be found with persons who have repeated 
emergency room and/or acute psychiatric inpatient admissions. Ordinarily, 
such persons are viewed as placing undue burdens on a system rather than 
as presenting opportunities for reform. Moving from one perception to the 
other, though, unleashes both creativity and resources.

How does this work? Historically, persons who use costly services repeat-
edly have been considered “refractory” to treatment and have been labeled 
with a variety of derogatory terms such as “retreads,” “frequent fl iers,” or 
“high utilizers.” Th e implicit assumption underlying the use of these phrases 
is that it is somehow the person’s own fault that he or she is using services 
“inappropriately”; that the problem lies with the person rather than with the 
system of care. Rather than viewing these persons as the problem, adoption 
of a recovery orientation suggests that we invite these persons to help us to 
redefi ne the problem in their own terms and that we look at the services being 
provided through the lens of their own perspective (Davidson et al. 2006). 
When asked, for example, they have described detox and acute inpatient care 
as not being very responsive to their needs and as not having much to off er in 
the way of initiating or sustaining changes in their everyday lives in the com-
munity (e.g. Davidson et al. 1997; Rowe et al. 2002). Th ey have identifi ed such 
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issues as housing, poverty, unemployment, and discrimination as equally, if 
not more, pressing as their substance use or mental illness (Davidson et al. 
1995; Rowe 1999), and oft en feel that there is little, if anything, that they can 
do to change their situation or improve any aspect of their health (Davidson 
et al. 1997; Schmutte et al. 2009).

Within this context, their repeated use of the emergency room or detox 
program begins to make more sense and to point to diff erent types of inter-
ventions. From a systems point of view, it also begins to make sense to 
suggest that if a person has not yet connected to outpatient substance use 
treatment aft er thirty- eight detox admissions, he or she is unlikely to do so 
aft er admission numbers thirty-nine or forty—unless, that is, something 
else is to change as well. It is then in this realm of the “something else” that 
creativity can be brought to bear to make a better use of existing resources. 
Th rough a combination of care management and assertive outreach and case 
management—some of which has been provided by peer staff —the State of 
Connecticut’s system of care has been able to generate a cycle of reinvestment 
by reducing acute service use among this population by an average of around 
60%, freeing up millions of dollars to be reallocated to lower- cost outpa-
tient and rehabilitative services and an array of community- based “recovery 
supports” (Davidson et al. 2010; Kelley and White 2011; Kirk 2011). Th ese 
supports include supported housing, child care, transportation, supported 
employment, and fl exible funds to meet other basic needs; addressing, in 
this way, the social determinants of health suggested by persons with mental 
illnesses and/or substance use as being the major barriers to their making 
productive use of treatment.

3. Proactively address each point along the Sequential Intercept Model (Munetz 
and Griffi  n 2006). Th e Sequential Intercept Model outlined over a decade 
ago by Munetz and Griffi  n provides a useful map of the territory traversed 
by persons with serious mental illnesses who come into contact, at various 
points, with the criminal justice system. It can now be enhanced by inclusion 
of junctures or interventions more specifi c to persons who are only strug-
gling with substance use conditions (e.g. drug courts, mandated treatment). 
Taken together, this model highlights the numerous points at which persons 
with behavioral health conditions could be “intercepted” from the criminal 
justice system and off ered diversion from, and alternatives to, incarceration, 
as well as draws attention to eff orts to promote community inclusion as a 
way of preventing re- arrest. Research has shown both that punishment and 
deterrence- based approaches have little to no impact on off ending behav-
ior (Osher et al. 2012) and that providing behavioral health care in the 
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community is more cost- eff ective and has more of an impact on recidivism 
than treatment provided in incarcerated settings (Henrichson and Delaney 
2012). As a result, proactive, strength- based, and community- focused care is 
likely to save criminal justice costs as well as behavioral health costs (Ettner 
et al. 2006); a saving which the State of Connecticut began to witness when 
it fi rst instituted a jail diversion program over twenty years ago.

Th ere are at least two major challenges involved in shift ing in this way 
to a proactive approach to promoting community inclusion and preventing 
recidivism. First, there is the philosophical challenge involved in reconceptu-
alizing forensic services to be recovery-  and citizenship- oriented as opposed 
to, or at least in complementarity to, the traditional focus on containment 
and control in the service of public safety. Shift ing orientation to recovery and 
the restoration of citizenship does not require giving up on the public safety 
agenda at the heart of forensic work. Rather, it in fact enhances this agenda 
by persuading patients and practitioners alike that reoff ending and recidivism 
are more likely to be decreased to the degree to which the person regains a 
sense of meaning and purpose, occupies a valued social role, and has his or 
her basic needs met rather than to the degree to which he or she has become 
adjusted to life within an institution—whether that be a criminal justice or 
behavioral health setting.

Th e second challenge is more of a policy and fi scal matter than one of 
beliefs and attitudes. It has to do with who pays for what for whom under 
which circumstances. Traditionally, the criminal justice system has paid for 
the costs of incarceration and community- based supervision, as well as for 
the behavioral health care provided within correctional settings. Th e behav-
ioral health system has paid for behavioral health services provided outside 
of correctional settings, and these funding streams have been siloed, even 
when the source of both streams may have been state budgets. Shift ing to a 
predominantly community- based system fi rst requires the two systems to col-
laborate and coordinate their eff orts on behalf of people being served in both 
systems to make maximal use of state dollars. An argument may need to be 
made, for example, that state funds used to supply non- clinical resources such 
as housing, employment, and education be seen as investments in the person 
being served that will save the state money down the road in reduced crimi-
nal justice costs. With annual, or even bi- annual, state budget cycles, such an 
argument may be diffi  cult to make prospectively, as the costs to be recouped 
may be projected to come from a future budget cycle. Th is is where having 
previous or current experience with successful care and case management 
initiatives such as those described above can be invaluable tools for making 
the case with legislators and governors that, in essence, enhanced care and 
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community- based support are more eff ective and less costly than prolonged 
incarceration and control. A second strategy for shift ing to community- based 
care is described as the next principle.

4. Make creative and maximal use of Medicaid dollars to enhance services. 
Implementation of the Aff ordable Care Act is resulting not only in more 
people having health care coverage, but also—and for our present purposes, 
especially—in more health care coverage being paid for by Medicaid through 
a combination of federal and state dollars. Th is includes the expansion of 
Medicaid to pay for a range of mental health and substance use services that 
previously were not covered. To the degree to which forensic services can be 
paid for by Medicaid, they will no longer represent as much of a drain on state 
general funds, whether these be allocated to the criminal justice or behavioral 
health systems. For states that participate in the Medicaid expansion enabled 
by the Aff ordable Care Act, these new dollars for new purposes off er a new 
source of funding for forensic services. In order to make this shift , however, 
a number of issues need to be addressed. We mention a few of these below.

First, under current legislation, Medicaid coverage is terminated upon a 
person’s entry into a correctional setting and then needs to be reinstituted 
following discharge. Th is not only results in discontinuities in the person’s 
own care (as he or she has to reapply once back in the community) but also 
in care being provided by two separate provider systems. Some states are 
considering suspending rather than terminating Medicaid eligibility dur-
ing the period of incarceration as one way of reducing this discontinuity, as 
well as reducing the administrative demand placed on overworked state staff  
(Bainbridge 2012; Pinals 2014). Although a step in the right direction, this 
change will do little to coordinate care between the two systems, however. 
And with Medicaid being expanded to include at least 30%, and up to 80%, 
of persons coming into contact with the criminal justice system (Bainbridge 
2012), there will only be an increased, rather than decreased, need for such 
coordination. As a white paper produced by the Bureau of Justice Assistance 
of the U.S. Department of Justice points out, the Aff ordable Care Act is likely 
to “result in individuals increasingly entering the criminal justice system with 
treatment and medication plans already established … [placing an] implied 
level of responsibility … on these criminal justice systems to maintain such 
established levels of care” (Bainbridge 2012, 15).

Second, Medicaid, as a health care plan, has been constrained by require-
ments of “medical necessity” in determining which services will be covered 
for which individuals with what health conditions. Th e purview of forensic 
psychiatry, on the other hand, is tasked with concerns with public safety, 
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containment, and the evaluation and reduction of criminogenic risk. While 
potentially overlapping, these constructs are certainly not the same and allow 
for there to be some tension, at best, in the design and implementation of 
community- based forensic services. To the degree to which behavioral health 
conditions can be framed either as posing safety risks in and of themselves, 
as in those found not guilty by reason of mental disease or defect (NGRI) 
and substance- related cases, or as reducing a person’s responsiveness to 
correctional interventions and thus posing risks for recidivism (Osher et 
al. 2012), these potentially competing paradigms can be viewed rather as 
complementary.

Where the two paradigms may remain more at odds is in relation to the 
issue of funding priorities. Th e allocation of limited criminal justice funds 
will be determined primarily by concerns about public safety and risk, while 
the allocation of limited behavioral health funds will be determined primarily 
by concerns with medical necessity. Cross- system collaborations can emerge 
where and when these priorities intersect (Pinals 2014), with the understand-
ing that there are limits to what either system can manage on its own. For 
example, the criminal justice system may retain sole responsibility for those 
persons who have committed the most serious crimes and/or who pose the 
greatest risks. While for those persons who have less serious off enses and who 
pose less serious risks, but whose behavioral health needs are the greatest, 
the behavioral health system is increasingly in the position of being able to 
shoulder more of the burden for their care. For all of those persons who fall 
somewhere in between these two extremes, the Justice Center of the Council 
of State Governments has produced a very useful Criminogenic Risk and 
Behavioral Health Needs Framework to guide the development of diff erent 
forms of collaboration between the criminal justice and behavioral health sys-
tems (Osher et al. 2012, 32–6). Use of this shared framework across systems 
promises to result in the cost- eff ective use of limited resources by identifying 
“the right people for the right interventions” based on an assessment both 
of the degree of risk posed and of the severity of the behavioral health needs 
presented, matching level of intensity of intervention with level of this com-
bination of risk and need.

5. Develop a shared language and understanding within the context of a public 
health model. Our fi ft h and last principle for transforming forensic practice 
is to foster partnerships across state agencies and stakeholder groups. Oft en, 
this can be the surprising result of simply issuing an invitation for dialogue, 
as we witnessed in the State of Connecticut in the late 1990s. In this case, 
separate state agencies for mental health and addiction services had been 
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merged administratively into one state agency while, in eff ect, much else 
remained unchanged. As an initial, if important, step in realizing the eff ects 
of this merger in practice, the then commissioner of the merged state agency 
invited the leaders of the two recovery advocacy communities, one mental 
health and one addiction, to join together to create a shared vision for the 
system they would like to see. Aft er a several month process of dialogue and 
negotiation, the two communities produced a common vision for a person 
and family- driven system of recovery- oriented care that still guides system 
reform eff orts almost two decades later (Davidson et al. 2007). As a result, 
more progress has been made in Connecticut since then in bringing the two 
recovery advocacy communities together than in bridging the two provider 
communities, which remain to this day somewhat distinct.

More thoughtful and cost- eff ective decisions about the use of limited state 
dollars can be made when similar collaborations are developed across the 
criminal justice and behavioral health fi elds. In order to facilitate such col-
laborations, both fi elds can adopt a public health model that goes beyond a 
narrow focus on the individual off ender/patient to a broader consideration 
of the social, economic, and political determinants of health and behavior. In 
addition to enabling the merging of funding streams and collaboration across 
professions, the adoption of a public health model places signifi cantly more 
emphasis on prevention and health promotion eff orts that are community- 
focused as well as community- based. If we have any hope of no longer being 
marked as that society which incarcerates the largest percentage of its popula-
tion on earth, however, such proactive and community- focused interventions 
are inevitable (Power 2009).

CONCLUSION

Forensic psychiatrists interested in leading change may be challenged to 
adopt new models and learn new languages that will enable them to collab-
orate fl uidly across state agencies, systems, and professions. In addition to 
being content experts, authoritative evaluators of risk and competency, and 
skilled clinicians, they will need to familiarize themselves with the diff ering 
priorities and agendas of elected offi  cials, policy makers, funders, and other 
community- based practitioners. With respect to community practitioners in 
particular, there may be a fundamental diff erence in perspective on the role 
of “the community” in promoting recovery. Recovery- oriented practitioners 
strive to view the community as a welcoming and untapped reservoir of hos-
pitality and as being the primary context in which recovery occurs. In fact, the 
2003 President’s New Freedom Commission on Mental Health Final Report 
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defi ned recovery as “a life in the community” (DHHS 2003). In contrast, 
forensic practitioners have tended to view “the community” as a space that 
needs to be preserved and protected from the deleterious eff ects of crimes and 
criminals or as a space in which lacunae of hospitality must be created and 
nurtured. For the shift  from correctional institutions to community- based 
forensic services to be successful, a more complex and nuanced understand-
ing of the community is required that honors the validity of both perspectives. 
In the future, forensic psychiatry is likely to be judged as eff ective not only 
based on its successful rehabilitation of individual off enders but also on its 
role in creating more just and inclusive societies by addressing the social, 
economic, and political determinants of health and well- being along with 
pathology and criminogenic risk.
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CHAPTER 6

Recent Developments in 
Forensic Psychiatry Ethics

Philip J. Candilis and Richard Martinez

Th is chapter frames the progression of ethics from clinical practice to forensic 
work on individuals, families, community, and society. Forensic psychia-
try works at the interface of law and m edicine, involves unique problems 
of boundaries and dual agency in the professional–client relationship, and 
presents uncertainties and confl icting opinions about its accountability to 
society. Consequently, legal issues, the range of stakeholders, and the impact 
of psychiatric medicine on individual autonomy and public safety pose 
complex challenges for forensic professionals. Th ese require alertness to 
boundaries and a more robust and dynamic professional ethics. Th is chap-
ter tracks the recent developments of ethics in forensic psychiatry, from the 
emphasis on truth- telling and respect for persons to compassion and dignity, 
to the cultural formulation and context of forensic evaluations. It off ers a uni-
fying concept of professionalism and professional identity.

INTRODUCTION

Lying as it does at the intersection of law and psychiatry, forensic psychiatry 
falls under the infl uence of two disparate fi elds. Historically and philosophi-
cally, the law is a product of post- Enlightenment assumptions about human 
nature, oft en in direct confl ict with developing scientifi c and psychologic 
understanding of human behavior. Th e law presumes the existence of free 
will; human beings are thought to be innately rational and to make volun-
tary decisions. Th erefore, in the legal encounter, people are presumed sane, 
competent, and accountable. In medicine and psychiatry, such presumptions 
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are appreciated as nuanced and complex. While the law forces the insanity 
defense, for example, to compartmentalize defendants into one of two cat-
egories, forensic practitioners appreciate the manner in which mental illness 
impairs rationality, voluntary choice, judgment, and decision- making along 
a continuum, not in absolutes. Th e law must be defi nitive in assigning blame 
or defi ning resolutions, while psychiatry interprets and infers, building on 
hypotheses and revising theories. Such contrasting approaches create tensions 
that are sometimes unresolvable.

Forensic psychiatry and psychology sit in the midst of such tensions, so 
they cannot be defi ned by the exclusive use of ethical traditions from either 
law or medicine. Forensic mental health therefore requires a synthesis of tra-
ditions, an integration where historical values of both professions join with 
modern developments in professionalism and ethics to lead toward a unique 
set of values and guidelines that can serve forensic clinicians.

At the clinical and practical level, these tensions are resolved in those 
common areas where psychiatrists are responsive to society’s regulatory 
framework. Psychiatrists use legal mechanisms to commit patients when they 
are dangerous; they breach confi dentiality to report child and elder abuse; 
they treat patients in uniquely regulated correctional and military settings; 
they evaluate and provide opinions on sanity and competency to stand trial; 
and they answer to the hospitals and licensing boards that privilege them. It 
may be clear that duties to the individual, community, society, and profes-
sion combine to create a unique professional ethic for forensic psychiatry.

Where disagreement arises is in the source and priority of forensic psy-
chiatry’s ethical principles, and the nature of the forensic practitioner’s 
professionalism. Controversies persist in prioritizing the security of correc-
tional settings over the confi dentiality of inmate disclosures; in supporting 
military interrogations over the rights of the interviewee; in upholding 
Constitutional protections to bear arms over assessments of those who own 
weapons; and in advocating cultural sensitivity in a society still rife with prej-
udice, racism, and other forms of injustice. Th ese are arenas where multiple 
obligations compete for the allegiance of the forensic professional.

It has been tempting merely to balance competing duties and loyalties in 
favor of the greater number or the most immediate perceived threat. “Th e 
greatest good for the greatest number” has been a bulwark of public policy 
since Bentham and Mill fi rst articulated it a century and a half ago. And soci-
ety’s penchant for responding to threats by restricting personal freedom has 
a stout history—from the fl edgling days of the Republic (i.e. the 1798 Alien 
and Sedition Acts) to the days following 9/11 (i.e. the 2001 Patriot Act). It 
is likewise tempting to assume the obligations of one’s employer in deciding 
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the priorities of a specifi c situation. Deciding one’s ethics by the requirements 
of the job is an easy way to frame the moral requirements of a situation and 
absolve professionals from a more penetrating analysis. But, as will become 
clear, these approaches do little to provide consistent moral guidance for the 
wide- ranging experiences and situations of forensic practice.

EARLY ETHICAL APPROACHES TO FORENSIC PRACTICE

In general, theorists in forensic ethics have struggled with the central ques-
tion of whether the forensic practitioner, in the role of expert evaluator, is 
primarily obligated to the goals and purposes of medicine, the values and 
goals of law, or some hybrid of the two. Before forensic psychiatry developed 
as a subspecialty with fellowship training and board certifi cation, most early 
practitioners were general psychiatrists who evolved into forensic specialists. 
Th e initial challenge for many practitioners trained as clinicians involved 
questions of whether forensic practice involved a patient–physician relation-
ship, and if not, what obligations were appropriate. Because most forensic 
experts were contracted by one side or the other in an adversarial proceed-
ing, practitioners struggled with the questions of how to manage boundaries, 
competing roles, and confl icts of interests.

Indeed, in early examples of these approaches, articulations of forensic 
ethics prioritized either the legal frame or the medical. A founder of the 
American Academy of Psychiatry and the Law (AAPL), Seymour Pollack, dis-
tinguished forensic psychiatry from its clinical cousin, community psychiatry, 
by directing forensic evaluations primarily to the legal issues involving the 
patient (Pollack 1974). “Consultation is concerned,” he wrote, “primarily with 
the ends of the legal system, justice, rather than the therapeutic objectives of 
the medical system.” Pollack suggested that forensic specialists work outside 
their usual clinical roles and defer their ethics to those of the legal system.

Pollack’s California colleague Bernard Diamond disagreed. He advocated 
that forensic psychiatry should participate in the reform of the legal system. 
Maintaining one’s clinical and humanitarian mission was critical to the prac-
tice of psychiatry even when it worked with the law (Diamond 1959, 1992). 
Diamond famously wrote, “Th e psychiatrist is no mere technician to be used 
by the law as the law sees fi t …”

Robert Weinstock is a more recent proponent of this approach. He sur-
veyed forensic psychiatrists in the 1980s (Weinstock 1986, 1988, 1989), and 
found that many considered themselves to be physicians bound by the ethics 
of medical practice. Weinstock acknowledged the ethics most professionals 
brought with them to their forensic practice. Balancing clinical and forensic 
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values depending on the requirements of the case would become an impor-
tant part of his later approach to weighing competing principles (Weinstock 
2015).

Th ese commentators recognized the tension between clinical and legal 
objectives. Th ey were clear in their writings that moral values infl uence soci-
etal settings. Th e courtroom and consultation room were not immune to 
these concerns; even scientifi c data can have subjective infl uences—whether 
on the signifi cance of a research fi nding or the diff erence of one clinical 
presentation from another. As legal defi nitions and culture diff er between 
jurisdictions, so can psychiatric interpretations of similar data.

Th omas Gutheil recognized the unique ethical aspects of forensic prac-
tice. In describing decision analysis in malpractice cases, Gutheil et al. (1991) 
highlighted the diff erence between specifi c legal answers to courtroom ques-
tions and the more nuanced, probabilistic answers of clinical medicine. It was 
clear to these authors that there were many ethical tensions: one a tension 
of values in the balancing of community safety and patient liberty (e.g. as in 
civil commitment or correctional decisions). Th ere was a similar tension of 
professions between judges and medical experts who applied their own risk 
analysis to cases (e.g. as when releasing sexual off enders), and a tension of 
strategies between those who weighed actuarial and clinical factors diff erently 
(e.g. as when assessing an individual’s future risk of violence). Th ese writers 
recognized that forensic practitioners would have to recognize tensions that 
arose from individuals, their institutions, and society at large—not just from 
psychiatry and the law.

Systems theorists like Richard Ciccone and Colleen Clements agreed 
(Ciccone and Clements 1984, 2001). Rather than generating confl icts between 
individuals and society by accepting historical models of competing prin-
ciples, they recognized general human values of negotiation and brokering 
between systems of law and medicine. A more cooperative ethic of science 
and law gave professionals freedom to draw models of right action from 
both systems. Family and cultural values could even be used to resolve ethi-
cal dilemmas, and multiple levels of meaning could be found in forensic 
interactions.

Developing a mode of professionalism for forensic psychiatry would 
clearly require a more comprehensive theoretical approach than was pre-
viously available. Moreover, there would have to be a practical process for 
applying it every day. It was not enough to adopt the legal system’s ethics 
or simply to defi ne forensic practice by the ethical traditions of medicine 
and psychiatry. Th e legal system did not easily recognize the harms it could 
exact from its constituents—as when it pursued mandatory sentencing or 
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overcharged defendants from non- dominant communities—nor did it rec-
ognize the challenges of examining participants who were diagnosed with a 
mental illness. Individuals diagnosed with mental illness may not recognize 
their best interests nor resist impulses that can harm them in the legal setting. 
For its part, the medical system did not easily recognize the deleterious eff ect 
of clinical advocacy (as when physicians testifi ed directly for their patients) 
on a judicial system built on objectivity and fairness. Th eoretical and practi-
cal unity would have to arise from a more clear- eyed view of the multifaceted 
intersection of law and psychiatry.

Th e eff ort to craft  a comprehensive theory of forensic professionalism took 
a signifi cant turn in 1997 when Paul Appelbaum articulated an approach to 
forensic work that clearly diff erentiated it from clinical practice (Appelbaum 
1997). Appelbaum made clear that forensic psychiatry could not be guided 
solely by clinical and humanitarian purposes. Indeed, without the possibility 
of harming the individual evaluee, forensic psychiatry would be useless to the 
law. Appelbaum consequently cast his theory squarely into Pollack’s camp.

In grounding forensic psychiatry in fundamental principles like justice, 
benefi cence, and respect for persons, Appelbaum appealed to recognizable 
tenets of biomedical ethics—but with a twist. He elevated principles of jus-
tice and truth- telling into primary positions rather than balancing them in 
the classic prima facie equation favored by medical ethicists (i.e. Beauchamp 
and Childress 2001). For most ethics commentators to this point, balanc-
ing principles meant taking into account their equal weight: principles were 
equivalent “on their face,” or “at fi rst look.” It was only aft er weighing the vari-
ables in each case that one principle outweighed another.

For Appelbaum, it was a hierarchical structure of principles that justifi ed 
forensic psychiatry. Truth- telling (derived from benefi cence) and justice were 
the primary values of clinical experts advising the courts. Th e truth encom-
passed the subjective truth of the professional’s opinion and the objective 
truth of the forensic literature so there was room for personal and professional 
values, but there remained a clear judicial focus. As in clinical research, the 
rules in forensic psychiatry were diff erent from clinical medicine, and as long 
as this diff erence was clear, the work was ethically justifi able.

Respect for persons, the basis for much human rights advocacy in the 
years to come, was relegated to a protective position. Respect for the evaluee 
assured that the psychiatrist could not conduct an unbridled search for truth: 
civil and constitutional rights remained in force, as when assessments could 
not occur before access to counsel. Moreover, there were still obligations of 
confi dentiality and accurate representation, as when practitioners did not 
divulge irrelevant or provocative information. And if the evaluee collapsed, 
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clinical ethics required the psychiatrist to perform emergency maneuvers. But 
these obligations were separate from the forensic role, a role clearly positioned 
in the judicial fi rmament.

Appelbaum’s approach became the dominant model for a generation 
of forensic practitioners. It provided justifi cation and guidance when pro-
fessionals trained in the care and advocacy of patients found themselves 
engaging in actions that were not necessarily benefi cial to evaluees. It was 
a theory that prioritized ethical principles in forensic practice, but did not 
fully develop a theory of professionalism for all forensic practitioners. Th e 
diffi  culty was that while Appelbaum’s contribution addressed forensic prac-
titioners engaged in expert evaluations and testimony, it did not address 
the myriad of other activities that involve forensic expertise. Th e practice 
of forensic psychiatry is a far broader enterprise, and cannot be guided by a 
singular ethical approach that emphasizes obligations to the law. While many 
practitioners may be involved in expert evaluations and testimony, many 
forensic practitioners are not. Indeed they may be engaged in additional 
activities that require broader guidance.

NEW DEVELOPMENTS IN FORENSIC ETHICS

In the last twenty years, forensic psychiatry has developed as a subspecialty, 
enlarged its scope of practice, and incorporated new developments in sci-
ence, neuropsychiatry, the humanities, and social sciences. Th is has required 
new theory and refl ection on the question of what it means to be a forensic 
practitioner.

Ezra Griffi  th addressed the limitations of an ethical foundation that ele-
vated idealized principles of justice and truth without addressing the existing 
inequities of the legal system. In the U.S., for example, defendants from non- 
dominant cultural groups are disproportionately represented in the criminal 
justice system. Defendants who can aff ord better legal representation experi-
ence better outcomes. Consequently, the demographic realities of our judicial 
and correctional systems expose fl aws that raise important questions about 
forensic psychiatry’s loyalty to the current system. When participating in the 
system as it exists, one is co- opted to some degree by its failure to achieve goals 
of fairness and equality. Th ese inequities are not accounted for by theories of 
forensic professionalism that work only at the level of prioritizing principles.

Griffi  th urged sensitivity to the diff erential impact of the legal system on 
persons of color, and identifi ed a tool for assessing the true nature of the 
forensic encounter (Griffi  th 1998). Th is tool, the cultural formulation, could 
fi nally account for the infl uence of dominant cultural and political forces on 
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non- dominant individuals, and address the dynamics of social control on 
vulnerable communities. Cultural sensitivity, cross- cultural practice, and 
narrative were consequently methods for addressing inherent bias while edu-
cating a system based in justice and fairness.

Th emes of judicial inequity infl uence forensic professionals in their profes-
sional lives as well (Griffi  th 2005). As Griffi  th made clear in his later writings, 
there were personal, cultural, and community infl uences on the narratives of 
forensic experts themselves. Th ey may experience challenges to their affi  n-
ity for a system that is insensitive to cultural narratives, to a profession that 
ignores their unique developmental needs, and to their own personal sense 
of how to represent their community authentically. In fact, these issues raise 
diffi  culties for forensic professionals from all cultural groups—dominant and 
non- dominant—as they struggle to conduct forensic work with attention to 
the needs of an imperfect system, of vulnerable defendants, and imperfect 
procedures for addressing inequality. Th e specifi c infl uence of race and eth-
nicity on forensic practice, the moral foundations of practicing in a system 
with insuffi  cient tools to address social vulnerability, and the importance of 
cultural formulation and self- refl ection moved the theoretical discussion in 
a far more practical and realistic direction.

THE NEED FOR A MODEL OF PROFESSIONAL IDENTITY

Integrating principles and narrative into a unifi ed view of forensic profes-
sionalism would be a critical next step for the evolution of forensic psychiatry 
ethics. In a series of articles, we proposed an approach that joined traditional 
principles of medical ethics with the narrative context of forensic encounters. 
Our goal was to defi ne a unique professional ethics for forensic practition-
ers. In his 1997 treatise, Appelbaum had written: “For forensic psychiatrists, 
the primary value of their work is to advance the interests of justice.” We 
could not disagree more. Rather, we off ered a model of professional integ-
rity that ties together core personal, community, and professional values to 
guide practitioners through the inevitable ethical discomfort of imperfect 
systems (Candilis and Martinez 2006; Candilis, Martinez, and Dording 2001; 
Martinez and Candilis 2005).

Principles work at the level of theory to ground ethical behavior, while 
narrative operates at the level of individual cases to fl esh out the details. 
Context and culture consequently fi nd their way into forensic opinions as a 
matter of course. We coined the term “robust professionalism” in an eff ort 
to broaden professional identity for forensic practitioners, and acknowledge 
that practitioners retain duties as physicians. Because forensic professionals 
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oft en engage in working relationships that cannot be defi ned as traditional 
patient– physician relationships, practitioners cannot be guided chiefl y by the 
prioritizing or balancing of classic principles of medical ethics.

Central to this unifi cation of diff ering approaches was the rejection of nar-
row views of forensic role. Role theory, or conceptualizing the practitioner as 
meeting one’s obligations by meeting the obligations of a role, is insuffi  cient 
in guiding forensic practice. We oft en face multiple obligations to individuals, 
community, and profession. Professional roles and responsibilities defi ned 
narrowly ignore the complexity of the many obligations and the sources of 
those obligations. In fact, clean and pure divisions tend to obscure the hid-
den moral dangers, rather than clarify and make transparent the forensic 
practitioner’s duties.

Adhering strictly to the requirements of a correctional system, of a mili-
tary manual, or an organizational structure hid abuses that were amply 
exposed in the investigations surrounding correctional research, clinician- 
monitored military interrogations, and prosecutorial practices over the 
decades. Ignoring the humanity inherent to forensic practice led to unac-
ceptable outcomes.

Along with Griffi  th’s recognition of vulnerable individuals within the 
judicial system, we incorporated work by Matthew Wynia and his colleagues 
at the American Medical Association (Wynia et al. 1999, 2014) and Cruess 
and Cruess at McGill (1997, 2008). Wynia et al. (1999), for example, defi ned 
professionalism according to moral relationships. He wrote that the function 
of professionalism in society is to provide a “structurally stabilizing, morally 
protective force” that protects vulnerable persons and values. Here fi nally was 
an approach that off ered a unifi ed concept of professionalism—a view that 
cut across settings, theories, and cultures.

Th e power of this integration came from its recognition of multiple stake-
holders and values. Th e individual evaluee, the court, the community, the 
profession, and society as a whole had a claim on the expert’s work. Th e val-
ues of one’s upbringing, education, and life experience could be recognized 
and unpacked. Th ere were no infl uences that required veiling behind a role, 
a majority view, or an employer’s pressure. Transparency and openness 
take the expert beyond common dual agency equations that only balanced 
one’s responsibility to the court with the responsibility to the defendant, or 
responsibility to one’s employer with responsibility to the profession. Th is 
is a “robust professionalism” that demands more of forensic practitioners 
and goes beyond the models of the time. Most importantly, we too have 
stressed that forensic practitioners are engaged in moral relationships. While 
these relationships may be multifaceted and complicated, our concept of 
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professionalism accounts for the critical vulnerabilities of persons involved 
in forensic work. In this sense, we have tried to off er a professional identity 
model that embraces the variety of forensic practice, the complexity of loyal-
ties involved, and the residual values of medicine.

Th e American Academy of Psychiatry and the Law states that forensic psy-
chiatry is a “medical subspecialty that includes research and clinical practice 
in the many areas in which psychiatry is applied to legal issues.” Integrity, 
transparency, cultural awareness, and self- refl ection are but a few of the nec-
essary elements for fi nding professionalism in this wide- ranging defi nition 
(Candilis 2009). We agree with Wynia and others that professional identity is 
an evolving process throughout one’s life work—one that requires the proper 
habits of practice for an ethical, reliable, and credible practitioner. We were 
encouraged by AAPL’s adoption of the ethical goal of “striving for objectivity” 
because objective truth is not possible given the conscious and unconscious 
biases or subjectivities of the work. Recognizing the subjectivity of loyalties 
and infl uences in forensic practice is very much part of a self- refl ective and 
robust professional model.

HUMANITY, COMPASSION, AND RESPECT FOR DIGNITY

Some forensic psychiatrists have added further considerations to the develop-
ment of a model of professional ethics for forensic psychiatry. Michael Norko, 
for example, found the foundational ethical tenets of forensic work in com-
passion for one’s fellow man (Norko 2005). Drawing on secular and religious 
themes that crossed traditions and cultures, Norko placed the complexities of 
forensic professionalism squarely in the “larger context of human endeavor 
and struggle.” Respect for persons in the forensic setting was an outgrowth 
of the commonality of human experience and compassion for others, not 
simply a curb on unfettered quests for truth. Th e obligations of the forensic 
encounter could now be extended not simply to clinical ethics but to the fun-
damental concern of one human being for another.

Alec Buchanan (2014, 2015) likewise called on respect for the dignity 
of individuals to take its place among the primary guiding principles of 
forensic psychiatry. Buchanan was clear that respect for persons, and their 
inherent dignity or worth, could not be relegated to a secondary position as 
Appelbaum had done. It is primary. Th at aspect of the person that deserved 
unconditional respect was dignity, a core element of medical and psychiat-
ric ethics. Here again was a broader conceptualization of forensic ethics and 
professionalism than was available in narrow views of role or context.

Both Norko and Buchanan imply a new direction: that intrinsic to forensic 
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practice is the witnessing and narrating of human tragedy and suff ering. We 
believe that cultivation of such ethical practices are found in the listening, 
recording, writing, and speaking that are essential to forensic professional-
ism (Martinez 2014).

Th is appeal to the humanity of forensic professionals and their clients 
fi nds strong support in forensic psychology as well. Human rights and mental 
health advocates Tony Ward and Alfred Allan, for example, write powerfully 
of the obligations to basic human rights and the moral relationships estab-
lished in professional encounters. Ward, for example, proposed a procedural 
approach that takes into account the narratives of each stakeholder while 
seeking unifying themes among them (Ward 2014). Proper decisions are 
those that can be justifi ed by norms shared among participants. In a world of 
many values (what Ward calls “value pluralism”), this was a stalwart defense 
against the mere “defaulting” to one set of norms or another. Th is view reso-
nated strongly with a robust professionalism that rejected the mere balancing 
of individual against society or professional against employer.

Allan, too, called for the balancing of ethical systems to take into account 
human rights when weighing individual, professional, legal, and public norms 
(Allan 2013). Historically, the dignity inherent to each person cut across 
communities and cultures in ways that few other ethical constructs did. It 
deserved special stature in the development of forensic professional ethics.

GOALS OF FORENSIC PSYCHIATRY

Since the development of forensic psychiatry as a subspecialty within psychia-
try, a rich and thoughtful discourse has developed in the quest for a unifi ed 
approach to forensic practice. While some writers have furthered our under-
standing of ethical problem- solving and theory to address ethical dilemmas 
such as dual roles and confl icts of interest, others have furthered discussion 
of an evolving professional identity that is unique to the forensic practitioner. 
Forensic practitioners are in need of a unifi ed and inclusive statement of the 
goals of their relatively new subspecialty such as has recently been provided 
for medicine as a whole (Hanson and Callahan 1999). Th ose goals should 
move beyond narrow roles and exclusive loyalties to the justice system and 
recognize obligations to transform inequities and unfair practices. We believe 
that such a statement should recognize that forensic practitioners are given 
legitimacy because of their medical education and clinical expertise, and 
acknowledge that the practice is engaged in moral relationships with vulner-
able individuals.
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CHAPTER 7

Narrative and Performance 
in Forensic Psychiatry and 

Psychology Practice

Ezra E.H. Griffi  th

A NINETEENTH- CENTURY TALE

On December 16, 1897, at a meeting of the Boston Medico- Psychological 
Society, Dr. Walter Channing read a paper on the subject of medical expert 
testimony that was published the following year (Channing 1898). Born 
into a family of distinguished physicians, Channing founded the Channing 
Sanitorium in Wellesley, Massachusetts and was an expert witness in the trial 
of Charles Guiteau, who assassinated President James Garfi eld. Channing 
went on to become Professor of Mental Diseases at Tuft s Medical College 
and died in 1921 at age seventy-two (Stedman, Blumer, and Howard 1922).

In his presentation, Channing referred to his “alienist” colleagues who 
testifi ed as experts in court trials and noted that there was oft en cause for 
criticism of the way their testimony was presented and utilized (Channing 
1898, 385). However, he decided, with apparent satisfaction, to demonstrate 
the correct method of introducing medical expert testimony in a court trial, 
where the experts’ opinions were “received with respect and consideration 
… determining the fi nal issue of the case” (Channing 1898, 385). Th e mat-
ter concerned a New Hampshire murder that had been committed in April 
1897 during a bank robbery. In Channing’s early account, we see a psychiatrist 
engaged in a single- case study of his own work and that of his colleagues, as 
they evaluated a defendant and provided medical expert testimony in court.
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As the narrative unfolds, we learn that a young Joseph Kelley was arrested 
in Montreal three days aft er the incident, and he apparently confessed fully. 
With sensitivity to the cultural context and a recognition of the audience’s 
presence, the narrator included comments about the seventy- year- old victim 
who was the cashier of the bank and a somewhat feeble old man. Th is victim 
was “respected and esteemed by those who knew him, and his brutal murder 
aroused the indignation of the community and a strong feeling of hostility 
toward the murderer” (Channing 1898, 386).

Channing was actually one of the three experts selected by the state to 
examine the defendant, and defense counsel chose three other experts. 
Channing (1898) recounted some astute observations about how he and his 
colleagues had carried out the evaluation. For example, he questioned the 
wisdom of the state experts’ examining the defendant together as opposed 
to doing so singly. He noted, too, that defense counsel generally accompa-
nied his experts to their examination. In his published narrative, Channing 
weighed the advantage of having an examiner’s potential bias diminished by 
the presence of a third party against the disadvantage of having multiple peo-
ple present during an examination. He worried that the presence of multiple 
individuals could dilute the “accuracy and exactness” of an examination that 
resulted from a “close and continuous” interrogatory (Channing 1898, 386).

Experts at the trial provided descriptions that showed how they carried 
out their work. For example, they were attentive to: the need for a thorough 
physical and psychological examination of the defendant; the defendant’s 
extensive account of the bank robbery; his social and “moral history” that 
included the defendant’s immoral relations with women and his having con-
tracted syphilis; his history of abusing alcohol; his interactive friendliness 
with others; and a careful mental status examination. In the evaluation of 
Kelley, obvious attention was paid to factors that could clarify whether he was 
telling the truth or attempting to dissimulate and curry favor.

Channing made it quite clear that the accused admitted guilt in a forth-
right manner and was given every opportunity to describe his delusions and 
hallucinations. Th e experts also looked at poetry and letters written by Kelley 
in their search for additional evidence to support fi ndings from their direct 
observations of him. Th ey paid attention to his lack of remorse. From these 
details, we see emerge the early structure of how the forensic work was done, 
and how the forensic specialists formulated and buttressed their opinions.

We learn from the narrative that in the end, Channing concluded Kelley 
“was not the subject of any form of insanity”; he lacked “maturity of judg-
ment” and was “a degenerate with congenital or acquired criminal instincts” 
(Channing 1898, 400). But Channing did not reach a conclusion at the end 
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of the examination about the ultimate question of whether the accused was 
responsible for his crime. I note here that every modern forensic specialist, 
even those in training, is aware of this vexing debate of whether courts should 
allow us to make pronouncements on the ultimate question in a criminal trial 
of whether the defendant had a mental state related to an element of the crime 
or the defense to the crime (Buchanan 2006).

Unrelated to the Kelley case and relatively recently, modern- day foren-
sic specialists have written about matters that came up in the evaluation of 
Joseph Kelley. As examples, Channing recognized the potential bias of foren-
sic examiners (see Large and Neilssen 2008; Wills 2008) and the problem of 
their partisanship (see Weiss 2015); he took note of the eff ect of local cul-
ture on the way community and court audiences might consider a case (see 
Carter and Forsyth 2009; Boehnlein, Schaefer, and Bloom 2005); he attended 
to the need for accuracy, exactness, and completeness in the examination (see 
Kaufmann 2013); and he mentioned the factor of potential dissimulation in 
forensic evaluations (see Drob, Meehan, and Waxman 2009). He also con-
tended with the problem of diagnosing an evaluee in the context of a forensic 
examination (see Wills and Gold 2014).

However, this enumeration of details lacked what we might call today 
a certain punch and a coherent tying- together until Channing eventually 
turned, with surprising attentiveness, to the opening statement made by the 
defendant’s lawyer. It is at that point we see Channing expand the focus of 
the story. It seems that he was forced to do so by the nature of the narrative 
weaved by the defense attorney in court. Th e lawyer noted that at age four 
years, Kelley had had a fall that left  him in a coma for two or three days. 
During the period of further confi nement to bed, young Kelley suff ered from 
convulsions.

Th e lawyer described other developments that occurred during Kelley’s 
adolescence. For example, witnesses heard Kelley speak of seeing the devil; 
he was sent to a reformatory because of uncontrolled stealing; he exhibited 
bizarre behavior, such as off ering to a friend an expensive watch in exchange 
for a mere newspaper. On one occasion, he inexplicably took out a revolver 
and fi red at a man he did not know who was standing in a fi eld. It was not 
made clear in the narrative whether Channing and colleagues had missed this 
information during their examination of the defendant in the jail or the law-
yer had strategically reserved it for himself. However, Channing (at page 405) 
did state that the defense counsel’s words “had considerable weight as corrob-
orative evidence of Kelley’s peculiar mental condition … and made it more 
possible to understand his boy- man make- up and his stunted moral nature.”

Still, we could say that at this juncture in the Channing narrative, a new 
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picture of the defendant appeared, which led the experts of both sides to con-
fer together and to decide that Kelley was not fully responsible for the crime. 
It was a remarkable development. Counsel for both sides agreed that Kelley 
should plead guilty. Th at done, the jury was dismissed, and all six experts pre-
sented their fi ndings to the judge. Th eir essential point was that the defendant 
was defi cient mentally, and this resulted in his having limited responsibility 
for the crime. Th e judge found Kelley guilty of murder in the second degree, 
and he was sentenced to thirty years’ imprisonment, in sharp contrast to the 
death penalty that he was originally facing. Th e experts’ arguments for lim-
ited or diminished responsibility were based on their view of the defendant’s 
impaired brain development or degeneracy. Th e trial was over.

At least in Channing’s account of things, there is a noticeable turn in the 
story. Th ere is a pause in the enumeration of examination data, and the story 
takes on a new urgency, new meaning, and greater clarity. Consequently, I 
could reframe this nineteenth- century tale, by borrowing language and a 
framework from Langellier (1999), an authority on narrative and perfor-
mance studies. I could say that the attorney reworked his client’s narrative 
or perhaps created a fresh version and gave it new meaning. Th is counsel 
for the defense gave voice to his client; erased the silence created by his cli-
ent’s incapacities; and attached meaning to the accounts of the accused’s life. 
Th e attorney placed the audience squarely in the midst of his client’s life and 
evoked the image of his client as the member of a marginalized group with 
experiences commonly ignored by the broader society. Th e narrative was 
redone in a more personalized fashion. In this more pronounced meaning- 
making, the narrative became performative, which is to say the story took on 
a particular orientation. It gained in importance; the audience could under-
stand better its seriousness; and they could appreciate why they should be 
interested in it. I recognize that now I am anticipating the fuller discussion 
of narrative and performance that will come later. But I think it important to 
attend to this turn in Channing’s story.

It is precisely the subject of this chapter. Peterson and Langellier (2006) 
help us to understand that while Channing and his forensic colleagues were 
making or creating a narrative with details about Kelley’s deeds, the defense 
attorney intervened to fl esh out and perform the narrative, to do it. In his 
doing of the narrative, he gave it meaning, non- neutralized it, introduced 
salience, and connected the audience to Kelley’s life.

Th is nineteenth- century review of the way alienists/psychiatrists con-
ducted the forensic evaluation and presented their fi ndings in court sets the 
stage for a focused examination of the infl uence that narrative and perfor-
mance now play in the work of the present- day forensic specialist. In this 
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chapter, I make the claim that the basic forensic work of yesteryear’s psychia-
trist and psychologist has been signifi cantly infl uenced, particularly in the last 
fi ft een to twenty years, by a better understanding of the theorizing carried out 
by colleagues in narrative and performance studies and other disciplines like 
anthropology, law, and social psychology. I apply this theorizing to conceptu-
alization of the forensic psychology and psychiatry evaluation as performative 
narrative; and then I apply the notion of performative narrative to oral and 
written forensic work. I argue that it is time we forensic specialists appreciate 
more fully the connection of narrative and performance to specifi c domains 
of our work. It is my view that this strengthened connection enhances the 
quality of our practice.

CONCEPTUALIZING THE FORENSIC PSYCHIATRY AND 
PSYCHOLOGY EVALUATION AS PERFORMATIVE NARRATIVE

When I fi rst started participating in forensic psychiatry in the late 1970s, I 
held the simplistic notion that I was required to refl ect on a few basic ideas, 
recently captured aptly by Zemishlany and Melamed (2006). Th ese authors 
saw forensic psychiatry (and by my extension, forensic psychology) as a 
bridge between two disciplines (psychiatry and the law) that simply had dif-
fi culty from time to time carrying on a meaningful dialogue. Psychiatry was 
a medical discipline preoccupied with providing therapeutic interventions 
in the least restrictive arena of care. Th e law was focused on principles such 
as freedom and rights of the individual and of the public; questions related 
to criminal responsibility; diff erent types of legal competencies; and so on. 
Th us, in my scheme of the forensic work, I expected that the psychiatric or 
psychological evaluation would always be linked to a legal question and con-
text. I believed that the traditions of evaluation and assessment learned in 
medical school and sharpened during specialized psychiatry training were 
suffi  cient for the forensic task.

Applying these principles retrospectively to the nineteenth- century Kelley 
case, I could easily see a number of legal themes emerging. Th ey were related 
to the facts of the robbery- murder; the question of the defendant’s capacity 
to plan the event; and certainly the diff erence between diminished and com-
plete criminal responsibility. Th e nineteenth- century narrator raised his own 
concerns about the most fruitful and eff ective way to carry out the examina-
tion and to address the inherent problem of evaluator bias. He also took note 
of the cultural implications for the accused of causing the death of a feeble 
seventy- year- old man who was respected and esteemed by those who knew 
him. Th e narrator recognized the turn that the experts’ story- telling had taken 
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when the defense attorney got to his feet and made the story of the accused 
come to life by accentuating some important data about the accused’s early 
development.

Portraiture
As I gradually developed an interest in telling stories about people, an interest 
that fl ourished with my teaching involvement in a university’s Department of 
African- American Studies, I was dissatisfi ed with the reports I was preparing 
for my forensic psychiatry cases. Th en one day in a conversation with a Yale 
professor of African- American Studies, he referred me to a text by Lawrence- 
Lightfoot and Davis (1997) on portraiture. It is in coming to grips with this 
text that I became familiar with expressions and ideas such as painting with 
words, studying life, capturing the texture and nuance of human experience, 
and viewing human experience as potentially framed and shaped by context.

Th ese authors also illuminated the diff erence between empirical descrip-
tion and aesthetic expression; between listening to a story and listening for 
a story. Th ey emphasized the role of the portraitist, the crucial infl uence of 
his predisposition and perspective. Th en there was the declaration of blend-
ing “the curiosity of the biographer, the literary aesthetic of a novelist, and 
the systematic scrutiny of a researcher” (Lawrence- Lightfoot and Davis 1997, 
15). Finally, these authors highlighted for me the concept of “voice,” which 
has been so persistently present in my own work since then: voice as witness, 
voice as interpretation, and voice as preoccupation. All of these notions struck 
me again forcefully as I viewed Pablo Picasso’s portraits of men and women 
during a recent visit to the refurbished Picasso Museum in Paris. Th e experi-
ence also highlighted the diffi  culty of digesting these ideas in light of Picasso’s 
varied approaches to portraiture and applying them to our forensic tasks.

Incursion of Narrative
Of course, since my encounter with the ideas of Lawrence- Lightfoot and 
Davis, I have become more familiar with the work of scholars interested in 
narrative, particularly in anthropology, social psychology, law, and narrative 
and performance studies. I eventually concluded that carrying out a psychiat-
ric/psychological evaluation with eyes fi xed on the relevant legal parameters 
is not enough. It is not satisfactory for the expert just to enumerate and organ-
ize the fi ndings of the evaluation that have been gleaned from a thorough 
clinical examination of the evaluee, from interviews of collateral witnesses 
and carrying out laboratory and psychological tests, and from reviewing 
documents—all of which would be reworked into a coherent narrative to be 
used for some legal purpose (Griffi  th, Stankovic, and Baranoski 2010, 33). 
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I began to understand, through numerous discussions with colleagues, that 
the forensic specialist must now approach the work with conceptual ideas 
in mind. He must expect that he will deliver the fi ndings of his evaluation 
orally or in written form, and in a “forum that anticipates critical analysis, 
disagreement, and even verbal confrontation or cross- examination” (Griffi  th, 
Stankovic, and Baranoski 2010, 32).

Th e development of the forensic report has progressed over time, showing 
in its content steadily increasing organization, clarity, and specifi city. Readers 
who have an interest in this development would fi nd it useful to review the 
early presentations by Channing (1898) and by Porteous and Robinson 
(1915); then the work by Hoff man (1986) and Silva, Weinstock, and Leong 
(2003). Th ese authors have provided a structure of both written and oral 
forensic reporting that permits systematic examination of the contents of 
such reports. A thorough and disciplined review of the forensic psychiatry 
report has recently been produced in a text edited by Buchanan and Norko 
(2011). But it is more the overall conceptualization of both oral and written 
reports as a form of narrative that has captured my interest. What ideas do 
the examiners bring to the evaluation process? What do they think they are 
doing and what are they intending to contribute to the search for justice? 
How do they approach the task of persuading the audience receiving their 
oral and written reporting?

I have found the work by Martinez particularly instructive. Martinez 
(2002) approached narrative through his interest in clinical work. As he 
refl ected on human suff ering, he argued that the eff orts led by psychia-
try and psychology to alleviate suff ering of the sick were fortifi ed through 
increased emphasis on medical humanities and narrative knowledge and 
methods (Martinez 2002, 129). Martinez justifi ed the emphasis on narrative 
by pointing out that eliciting a checklist of information about the psychiat-
ric patient, and by my extension the forensic evaluee, was not enough. Th e 
forensic specialist should encourage the evaluee to present a complete story 
of involvement with the legal system, and the evaluator should then begin 
the work utilizing a narrative perspective.

Martinez (2002, 132) focused on the case study of a single patient to dem-
onstrate the advantages of the narrative approach in clinical work that came 
through encouraging the patient: to tell a complete story, with a developing 
understanding that the patient is seen as a person with unique diffi  culties; to 
develop and strengthen his own voice, which in turn positively impacts the 
partnership between evaluator and patient; to maintain voice in this context 
which helps the patient to retain dignity during the evaluative process, as the 
evaluator has the chance to evaluate the fi ndings in a context of empathic 
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connections. Th us, the process created through this narrative approach facili-
tates the evaluator’s eff orts to carry out the meaning- making in a balanced 
way, which is to say that the patient has the opportunity to author his own 
story, even if it is laced with eff orts to malinger and mislead. Finally, Martinez 
(2002, 136) hailed the method for the opportunity it gave the evaluator to 
do his work on a foundation of humility and compassion. Needless to say, 
adjustments must be made as the evaluator moves from a context of clinical 
care to one of forensic evaluation.

Brooks (2006, 2) stated it more succinctly in raising the question about 
whether the law needs a narratology. He suggested we could see narrative as 
a way of presenting a story about some event in our world. In narrative, we 
are generally concerned about how the story’s parts combine in a plot; about 
how we understand the beginning and end of an action; and about how the 
story moves through a state of disequilibrium to a state of reestablished order. 
Brooks also was clearly concerned about perspectives of story- telling: who 
saw what and was telling, and the relation of storyteller to the story. Brooks 
was focused on narrative and the law. I am interested here in narrative and our 
forensic work. I posit that Brooks’ questions make sense and are relevant to 
my considerations, particularly when he notes that thinking about narrative 
facilitates answering a simple question: how and when do we know that our 
story, in which we report that an event has taken place, does not make sense?

Performance
Gutheil (2000, 140) framed things for us, indicating that the forensic special-
ist should understand court proceedings as theater, and should match the 
drama of his oral presentation to the language level of the audience. Gutheil 
emphasized in his own way the use of concepts and imagery to improve the 
clarity of one’s oral and written explanations. Indeed, he began to frame his 
own view of performativity by stating that the presenter’s dress, demeanor, 
and body language were all part of the performance task. He also recognized 
the interaction of the expert witness and the jury- audience, taking note of 
how factors such as logic and emotion could infl uence a jury. In this com-
munication from 2000, Gutheil began to frame in a more structured fashion 
the interplay of the expert witness with audience and the formulation of ele-
ments that can potentially impact the message.

Th e following year, Bank (2001) made a clearer statement, presenting what 
he called the “courtroom communications model.” Bank stated his model 
was infl uenced by social psychology, and its framework was built on three 
elements: speaker (expert), message (court testimony), and audience (judge/
jury). It was important for the expert to have credibility (infl uenced by his 
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expertise manifested by credentials and experience), trustworthiness (char-
acterized by integrity in his use of data from the evaluation, for example), and 
presentational style. Th e message should represent an eff ective combination 
of logic and emotion. Members of the audience should be receptive to the 
testimony they are hearing, which would depend on the language used by the 
expert, his eye contact with the audience, and the use of his voice.

My reading of a 1975 article by Bauman (1975) was eye- opening. His work 
obviously predated the later contributions of Gutheil, Martinez, and others. 
But Bauman demonstrated how we in forensic work needed to integrate prin-
ciples of narrative and performance. He highlighted the use of “performance” 
in talking about it as an organizing principle for verbal art applied to folklore. 
He shift ed the thinking from “folklore as materials to folklore as communica-
tion” (Bauman 1975, 290).

As I tried to make the same change in refl ecting on forensic reporting, I 
became convinced that the idea helped advance my own theorizing about 
my discipline. I could understand that creating the oral and written reports 
carried with it a “dual sense of artistic action,” in Bauman’s terminology, 
involving the doing/creating of the report on the one hand and the artistic 
event on the other hand. Furthermore, the creating of the forensic report 
involved the writer- speaker performer, the art form of narrative speaking- 
writing, and an audience (aft er all, forensic reporters don’t speak or write to 
themselves).

Bauman helped me anticipate the reactions of some of my forensic col-
leagues to the notion that narrative and performance could be useful in our 
forensic work. My colleagues, in their resistance and objections, made two 
central points. First, they insisted that performance suggested distortion, 
obfuscation, exaggeration, or even joking and non- serious language. Th eir 
second point was that performance could be seen as a blatant disregard of eth-
ics principles that our discipline was struggling so hard to develop. (Indeed, 
Martinez and Candilis (2011) emphatically underlined the point that the 
written forensic report must be conceptualized with an eye carefully focused 
on ethics principles. I agree enthusiastically with this point.) But I have always 
believed that my colleagues, unfamiliar with the concept of performance and 
unaware of the wide range of disciplines that have contributed to its develop-
ment, have sought refuge by simply shunning the concept. In addition, I am 
persuaded that they have failed to recognize the essential task of communicat-
ing through their reports and have steadfastly ignored Bauman’s notion (1975, 
293) that “performance thus calls forth special attention to and heightened 
awareness of the act of expression.” I believe my colleagues wanted to avoid 
this central point. It is that in our professional practice, we are engaged in a 
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particularized form of communication about happenings in a sociopolitical 
and legal arena.

Th ere are other points that merit emphasis here. Some colleagues ignore 
the notion that in the case of forensic reporting, I have never advocated that 
just anyone could tell stories in our disciplines of forensic psychiatry and 
psychology. Quite the opposite. Performing as a forensic specialist requires 
talent and sustained practice. Th ere are ground rules and rituals specifi c to the 
contexts in which we operate. Furthermore, I argue that performance must be 
a cornerstone of forensic training that focuses on what Bauman (1975, 302) 
calls the display of competence, the focusing of attention on oneself as per-
former, and the enhancement of experience. Bauman (1975, 305) also noted 
that “It is part of the essence of performance that it off ers to the participants 
a special enhancement of experience, bringing with it a heightened intensity 
of communicative interaction which binds the audience to the performer in 
a way that is specifi c to performance as a mode of communication.”

APPLYING PERFORMATIVE NARRATIVE TO FORENSIC ORAL 
AND WRITTEN WORK

I eventually understood that, as Labov (1997, 395) put it, narrative was basi-
cally the choice of a “specifi c linguistic technique to report past events.” It 
also oft en represented the narrator’s eff ort to report on very important expe-
riences in people’s lives, and to understand what language and social life were 
all about. Labov (1997) emphasized the notion that the reactions of audiences 
to experiencing a narrative were part of a profoundly interactive phenom-
enon. I must confess that even this limited dimension of the work, that is to 
say the interrelatability of narrator and audience, had initially escaped me in 
forensic work. And yet in the Kelley story, the narrator informed us early on 
that the victim was a highly respected community member, and the defense 
attorney implicitly saw the signifi cance of the victim’s early experience with 
brain trauma. Th e story gradually took on meaning, and the audience was 
expected to appreciate better how the unfolding events of the robbery- murder 
were related to the defendant’s life experiences. It was as though the narrator- 
physician and the narrator- lawyer were both working on a story and asking 
their audiences to try the story on, to see how it felt to them.

Structuring the Narrative
Of course, Labov (1997) has presented us a more structured framework for 
thinking about the narratives we create. He has introduced us to notions of 
evaluation, reportability, credibility, causality, the assignment of praise and 
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blame, objectivity, and viewpoint. Th ese techniques, once understood, help 
us to understand the work we do and also render our activity more conscious 
to us.

As an example, narrators participate in evaluating their narratives when 
they use language to emphasize certain events in the story. Th ey use com-
paratives as they focus on particular events. Th ey insert negatives in their 
descriptions. With reportability, the narrator decides, consciously or not, that 
the narrative will have a signifi cant level of interest for the audience and not 
be banal or ordinary. Once the narrative has special interest for the audience, 
the listeners can no longer say, “So what?” Here Labov (1997) discussed the 
signifi cance of setting up a hierarchy of reportable events so that the narrator 
eventually makes a choice of what constitutes the most reportable event so as 
to direct the audience’s attention to the best among competing narratives. In 
the context of the Kelley story, it seems clear that the defendant’s experience 
with brain injury and coma were essential features of a story that could hold 
the audience’s attention and direct it to contemplating mental defi ciency and 
its link to the notion of diminished responsibility.

Th e credibility of the narrative refers to the extent to which the audience 
believes that the narrator’s events actually occurred. Labov cautions us that as 
reportability increases, credibility may decrease. Th e narrator, for a number 
of diff erent reasons, may be taken with the idea of rendering an event report-
able. He may repeat the telling of the event, embed it in jokes and other less 
serious techniques, and thus diminish its credibility. In order to heighten the 
credibility of a story, the narrator must pursue a theory of causality and try to 
answer a fundamental question of “How did that happen?” Th is is certainly 
an idea that must be considered, as expert and audience think about the rela-
tionship of mental disorder to a given crime (Buchanan and Zonana 2009).

Labov (1997) pointed out that as the narrator develops a theory of causal-
ity, he inevitably engages in assigning praise and blame to actors in his stories. 
He does this through a variety of diff erent mechanisms, such as omitting 
events that detract from a reportable event he seeks to emphasize, utilizing 
a vocabulary that is evidently evaluative, and even assigning protagonists to 
categories that are transparently social types—such as categorizing a perpe-
trator of violence as a 250- pound, violent and drunken man.

Labov’s comments on objectivity will interest forensic psychiatrists and 
psychologists to a considerable degree. First, he noted that narrators’ obser-
vations can be infl uenced by their internal states. Hence reports of objective 
events (stating lucidly what someone said or did) tend to be seen as more 
credible than reports of subjective events (where we are told what someone 
felt emotionally). Reports of third- person witnesses are oft en considered 
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more credible than statements from the main actors. Th ese ideas of objectiv-
ity and credibility are of course part of the platform on which the modern 
forensic specialist builds the forensic narrative.

A fi nal vital element in Labov’s framework is his notion of viewpoint. 
Explicating this element in its most fundamental form, Labov noted that 
in literary narrative, events may be seen through the eyes of diff erent par-
ticipants in the story’s telling, such as occurs in the use of fl ashbacks. Th is 
contrasts with oral narratives of personal experience where the narrator 
is bent on communicating the events as seen through his own eyes. Th e 
importance of understanding this vocabulary lies in the fact that the forensic 
narrator will be tempted to use diff erent techniques in the forensic narrative 
in order to be persuasive. Th us every narrator must keep an eye on not step-
ping over the ethics line.

I have focused deliberately on presenting Labov’s framework so as to 
enrich earlier conceptualizations of forensic narrative that colleagues and 
I have articulated (Griffi  th and Baranoski 2007; Griffi  th, Stankovic, and 
Baranoski 2010). Labov’s contributions to the understanding of narrative rely 
on a structured approach that helps clarify what many forensic specialists do 
by rote or mechanically. His methodology also facilitates the task of teach-
ing about how we do our work on a daily basis and present our fi ndings in 
oral and written forms.

It has been commonly mentioned that the use and study of narrative has 
grown substantially over the last several decades. A casual perusal of the aca-
demic literature turns up narratives about minority groups, children, many 
diff erent professional and vocational groups, confl ict, politeness, the acquisi-
tion of identity, the loss of identity, groups with particular illnesses, resilience 
and adversity, life change, immigration, atrocities, incest, death, and so on. 
Th e breadth is vast, so much so that I was struck by the obvious political 
implications of narrative. In other words, while the formalistic, structural 
understanding of narrative is useful and necessary, analyzing the emotional 
content of stories has its own obvious import. It has its own political dimen-
sions, the intent to make a specifi c argument and to do so persuasively.

Performance in Narrative
As Langellier (1999, 127) stated it, “… performance emphasizes the way 
telling intervenes between the experience and the story, the pragmatics of 
putting narrative into practice, and the functions of narrative for partici-
pants.” Langellier (1999, 128) argued, too, that narratives generally have a 
political function (at least in the eff ort to constitute an audience and to be 
persuasive). Applying this to our work, the forensic narrator takes what he 
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learns from reports by others and makes it the experience of those attending 
to the story. Th e narrator accomplishes this through a variety of performance 
features: for example, narrative detail, giving voice to actors, appeals to the 
audience, gestures and so on.

Not surprisingly then, scholars like Johnson (2005) have made us aware 
that many narratives are implicitly or explicitly narratives of identity and 
focus on matters of race, class, sexuality and with the purpose of evoking 
empathy or even provoking wrath and anger. Johnson (2005, 37) discussed 
eff orts to “construct privileged identities in a favorable light while excluding 
alternative narratives from marginalized identity groups.” Th is warning takes 
us back to our nineteenth- century Kelley story. It’s evident that the defend-
ant’s lawyer recognized that his audience might likely be unfamiliar with 
stories of impaired brain development or degeneracy. Th e immediate task was 
to put his audience in the midst of his client’s life and cultivate the audience’s 
empathy. But there was also another mission at hand. Th e defendant, by his 
brain impairment and life experience, might very well have been in a subor-
dinate group within the broader society. Consequently, it is this position of 
relative subordination that worries Johnson when it comes to the recounting 
of a life story about individuals like Kelley. Johnson seemed concerned that 
in this sort of context, the sociocultural diff erence between Kelley and the 
audience may lead to foreclosure of feelings of empathy from the audience. If 
that occurs, the audience may very well not overcome its prejudice and mis-
conceptions about the defendant, as empathy is embargoed.

Th roughout my excursions into narrative and portraiture, it has been an 
intriguing exercise to focus on a matter raised by Bamberg (1997), particu-
larly as I have decided that the matter concerns forensic experts and their 
work. We forensic specialists are required to engage in the “act of telling—or 
‘representing’ at a particular occasion in the form of a particular story—to 
intervene so to speak, between the actual experience and the story” (Bamberg 
1997, 335). Assuming I grasp Bamberg’s point correctly and his preferred 
focus on a pragmatic, performance- based approach to narrative instead of 
being unduly preoccupied with a structural approach, I proceed then to his 
emphasis on narrative positioning. (Others, like Langellier (1999, 126) talk 
of this distinction between traditional, structural approaches to narrative and 
pragmatic, performance- based narrative.) I fi rst ask how we forensic specialists 
position our characters in relation to one another within the stories we tell.

Positioning in Performative Narrative
In discussions with colleagues, I have regularly argued that once fi nishing the 
introduction to my forensic report, I usually describe fi rst (in a criminal case) 
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the defendant’s account of what transpired in the event, the most reportable 
event. I do so regardless of who has hired me for the forensic task. Victims 
follow, and then other collateral witnesses. I suggest that we should give our 
characters voice and even allow them to interact with each other. So a collat-
eral police offi  cer is allowed to speak freely and may contradict the version of 
the events recounted by the defendant, relatives, and others. At this stage, the 
narrator’s voice is relatively muted. Th e act of giving voice means we allow the 
characters to defi ne agency for themselves and discuss other factors imping-
ing on their independence.

Th ere are two other questions related to this process of narrative posi-
tioning (Bamberg 1997, 337). How does the narrator position himself to the 
audience and how does the narrator position himself to himself? I believe the 
narrator may use a number of diff erent techniques to establish this connec-
tion to the audience. In court, it may take place through use of a particular 
vocal tone, a choice of specialized vocabulary or alternatively simple, lucid 
language. It may even take place through a mechanism of credentialing, 
where the narrator fi rst explains his education and technical background, 
or talks about a particular form of life experience that justifi es the narrator’s 
engaging in this specialized type of narrative. Similarly, in thinking about 
the narrator’s positioning of himself to himself, Bamberg suggested it comes 
down to how he defi nes himself, at least in relation to the task of narrating, 
and by extension to the overall forensic work. Th e question of “Who am I?” as 
I prepare for reporting orally or in writing on my forensic narrative highlights 
my own identity and helps me formulate internal personal views of my con-
nection to the voices of the personages in the story. Indeed, I have repeatedly 
suggested that my understanding of positioning myself to myself helps me 
appreciate more substantively the roles of empathy and dignity in my work. 
(For a thorough discussion of this point, see Buchanan 2015.)

Langellier’s (1999, 132) discussion of performative narrative is help-
ful to forensic psychiatrists and psychologists as they refl ect on their work. 
Forensic narrators do not leave their daily lives behind when they participate 
in formulating forensic stories. Forensic narratives are a fundamental part of 
praxis. Th ey also refl ect culture and provide possibilities for us to rearrange 
relationships among our characters. “Personal narrative is a performance 
strategy with particular signifi cance for socially marginal, disparaged, or 
ignored groups or for individuals with ‘spoiled identities’” (Langellier 1999, 
134). Th erein lies the real relevancy of performative narrative to our forensic 
work. Plaintiff s in the civil context and defendants in the criminal context 
oft en have their identities spoiled, and they need support to have their stories 
articulated fairly and audibly.
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CONCLUSION

It would be misleading to give the impression that narrative accounts pose no 
potential problems and that we in forensic psychiatry and psychology may 
therefore proceed to employ narrativity with no circumspection at all. Brooks 
(2006, 13) has cautioned us about this, stating that, “Narratives do not sim-
ply recount happenings; they give them shape, give them a point, argue their 
import, proclaim their results. And to do so they necessarily espouse some 
sort of ‘point of view’ or perspective, however hidden it may be, even from 
narrators themselves.” Brooks (25) reemphasized his point: “We are always 
summoned to consider the possible omissions, distortions, rearrangements, 
moralizations, rationalizations that belong to any recounting.” Brooks (25) 
fi nally put the icing on the cake with a thunderous conclusion, one that must 
remain in the minds of all those who engage in discussing narrative with 
trainees: “Th e more we study modalities of narrative presentation, the more 
we may be made aware of how narrative is never innocent but always pres-
entational and perspectival, a way of working on story events that is also a 
way of working on the listener or reader.”

Adshead (2014) has addressed this point directly in addressing the subject 
of stories and histories in forensic psychiatry. She referred specifi cally to what 
she called “spin” to describe a “process whereby diff erent stories can be cre-
ated, depending on which aspects of a factual truth are either exaggerated or 
diminished … humans tell stories that are the truth as they see it” (Adshead 
2014, 437). I have already made the point carefully, in referring to the work 
of Martinez and Candilis (2011), that the use of performative narrative in 
psychiatry and psychology must be rooted consciously in a solid ethics base.

Nevertheless, I agree that there is no way we can escape the cautions noted 
above as we contemplate the use of narrative and performance in our forensic 
work. As closure to this point, I like how Brooks (2006, 18) teased us with a 
wonderful example of the potential treachery inherent to dabbling in narra-
tive. He challenged his readers to focus on narrative relevance, asking whether 
discussion of the trauma of the victim’s relatives was relevant to the guilt of 
the defendant. Th e tease continued in his reference to something being “over- 
relevant” (Brooks 2006, 22). He pointed out that in some cases, the story of 
past crimes must be excluded by courts, not because of their being irrelevant. 
Instead, it is because of the tendency for some of us to over- weigh the past 
events and thus deny to someone with a bad general record the chance to 
defend against a particular charge. So yes, narrative may be rich and fi lled 
with persuasive power, but we must be careful with it. I take Brooks’s point 
here not as advocating deliberate omissions in forensic narratives. I assume 
that Brooks would agree that in doing so, the forensic narrator would create 
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in certain cases signifi cant ethics problems. Rather, I take his point as a warn-
ing that narrative is in practice a two- edged sword. It is a tool that we must 
employ with caution and reverence, always alert to potential problems of 
ethics, empathy, and dignity. Brooks (2006, 4) stated it elegantly and briefl y, 
pointing out that narrative has the power to mislead. Th us there can be no 
unquestioned and absolute goodness of performative narrative.

We must all acknowledge that “stories may manipulate us” (Brooks 2006, 
26). Th ey may also provide to us forensic specialists “analytic instruments” 
for our toolkits and make us more aware of the “storied nature of our think-
ing” (Brooks 2006, 26). It is time we recognize more clearly that performative 
narrative has added a distinctive dimension to the work of forensic psychiatry 
and psychology specialists, providing us a way to make sense of the world and 
life around us. Narrative and performance in forensic work represent a way 
to see narrative in action (Gergen and Gergen 2006) and should therefore 
provoke more formalized refl ection on how we use these techniques. With 
our present- day techniques of performance and narrative in hand, I hope that 
Channing would agree he might have made more of a to- do of Kelley’s story.
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 CHAPTER 8

The Evolution of 
Forensic Training

Debra A. Pinals and Reena Kapoor

INTRODUCTION

Forensic psychiatry is a specialty in medicine that conjures up images of 
courtroom dramas but requires conscious attendance to professional ethics 
and rigor. As a subspecialty of psychiatry, it is geared to interface with the 
legal system, and with those complexities has experienced evolving trends 
in how the specialty is taught. As of 2015, forensic psychiatry training takes 
place in forty accredited forensic psychiatry fellowship programs across the 
country (Accreditation Council for Graduate Medical Education 2015a). 
Th e total number of forensic fellowship programs has fl uctuated over the 
years. Data from the Accreditation Council for Graduate Medical Education 
(ACGME) from between 2001 to 2015 indicates that the total number of 
programs has ranged from thirty- eight in the 2011–2012 academic year to 
forty- fi ve during the 2005–2006 academic year, with total numbers of resi-
dents ranging from about seventy to eighty.

Although the numbers of forensic psychiatry graduates may seem small 
compared to general specialties in medicine, the group of individuals who 
complete advanced training in forensic psychiatry learn skills that are oft en 
critical in some of society’s most complex arenas. For example, following the 
training year, these individuals work as psychiatrists in public mental health 
settings, court clinics, forensic psychiatric hospitals, jails, and prisons. Many 
go on to work as private practitioners conducting critical evaluations related 
to disability, workers compensation, psychiatric malpractice and even system 
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reviews in class action litigation and federal oversight activities. Some are 
drawn to leadership and administrative roles. Some return to clinical practice, 
enriched by the knowledge obtained during the training year. Additionally, 
as the fi eld of forensic psychiatry has emerged as a well- rounded psychiatric 
subspecialty, forensic psychiatrists have increasingly been recognized in con-
tributing to policy across a variety of frontiers, including signifi cant landmark 
legal case decisions through amicus briefs, and commentary on statutory 
trends through the American Psychiatric Association’s Council on Psychiatry 
and the Law (see e.g. Bonnie, Appelbaum, and Pinals 2015, Pinals et al. 2015).

Despite being what many would consider a unique fi eld of medicine, as a 
subspecialty, forensic psychiatry must adhere to the larger trends faced by the 
medical specialists, including the sea changes that have been occurring in the 
approach to graduate medical education. Th ough the regulation of medical 
education is not new, advancement in eff orts aimed at measuring outcomes, 
technological advances, and increased public scrutiny on health care delivery 
have contributed to a need for increasingly rigorous standardization related to 
education of medical residents and expectations of medical specialists. With 
these trends, graduate medical education programs have become focused on 
measurable methods of teaching skills, domains of knowledge, and attitudes 
residents must acquire in their training years.

Forensic psychiatry training has similarly moved from “learning on the 
job,” to unregulated mentoring, to more recent codifi cation of procedures 
and milestones to delineate the training and learning processes and out-
comes. Th is chapter bears witness to the history and evolution of this training 
movement.

THE ROAD TO SUBSPECIALTY ACCREDITATION

Th e practice of forensic psychiatry began long before its recognition in 1992 
by the American Board of Psychiatry and Neurology (ABPN) as a formal 
subspecialty of psychiatry. Figure 8.1 delineates important events in the 
fi eld’s evolution. Th e earliest reports of psychiatrists testifying in American 
courts date back to the nineteenth century, when psychiatrists gave opinions 
based on clinical expertise, without having any formal training in how to 
interface with the legal system. Th is practice continued until the latter half 
of the twentieth century. In the 1950s and 60s, medical and legal profession-
als who were interested in the interface between law and psychiatry began 
to organize into groups, and a few medical schools began training programs 
in forensic psychiatry, primarily using the apprenticeship model. By 1969, 
the fi eld had progressed enough to form a professional organization, the 
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FIGURE 8.1 Landmark Events in Forensic Psychiatry Education.
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American Academy of Psychiatry and the Law (AAPL). Th e mission of AAPL 
was (and remains today) to advance the body of knowledge in psychiatry and 
the law and to facilitate the exchange of ideas between members. Although 
AAPL members were required to be American Psychiatric Association (APA) 
members as well, the organizations were independent in their missions and 
governance.

In the early years of AAPL, members debated about whether to pursue 
formal training standards and subspecialty accreditation for forensic psy-
chiatry. Opponents were concerned about misuse of board certifi cation by 
attorneys and expert witnesses, while proponents perceived a heightened 
esteem for the profession from formal subspecialty recognition. Aft er agree-
ing to pursue subspecialty status, a group of AAPL members approached the 
APA and American Board of Medical Specialties (ABMS) about subspecialty 
certifi cation in the 1970s. Th e reception they received was lukewarm. Th e 
APA’s Board of Trustees declined to create a certifi cation board for forensic 
psychiatry, and the ABMS was concerned about the increasing number of 
medical subspecialties, requiring rigorous justifi cation for any new area of 
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special competence (Zonana 2012, 154). Because of this resistance, forensic 
psychiatrists were forced to look outside the usual pathways to medical spe-
cialty recognition in their eff ort to create an accreditation process.

In 1976, AAPL joined together with the American Academy of Forensic 
Sciences (AAFP) and the Forensic Sciences Foundation to create the American 
Board of Forensic Psychiatry (ABFP), a certifi cation organization that was 
independent of the APA and ABMS. Several prominent forensic psychiatrists 
formed the initial governance of the ABFP, and they created written and oral 
exams for initial certifi cation in the fi eld. Th e ABFP gave its fi rst certifi cation 
exam to ten psychiatrists in 1976 and yearly exams thereaft er. Between 1976 
and 1994, when the ABFP was sunsetted, 260 individuals obtained certifi ca-
tion in forensic psychiatry (Zonana 2012, 158).

Around the same time, forensic psychiatrists themselves were also work-
ing to create uniform standards for training in the subspecialty. In 1982, they 
formed the Accreditation Council on Fellowships in Forensic Psychiatry 
(ACFFP), whose mission was to establish clear goals and objectives for foren-
sic fellowships, as well as methods for assessing educational outcomes. Th e 
Council required each fellowship program to submit documentation describ-
ing the content and methods of the training it off ered. In addition, the ACFFP 
required a periodic site visit of each program by two experienced forensic 
psychiatrists in order to ensure the quality of the educational experience 
(Rosner and Sadoff  2015, 37).

By the mid- 1980s, forensic psychiatry had developed processes for board 
certifi cation and fellowship accreditation, but the fi ght for formal recogni-
tion as a medical specialty continued. Th e American Board of Psychiatry and 
Neurology (ABPN) and ABMS were still reluctant to recognize additional 
subspecialties, instead emphasizing the importance of broad clinical training 
in psychiatry. However, the ABPN did hold a conference to consider sub-
specialty accreditation requests in 1986, which the AAPL Medical Director 
and ABFP President attended. Following this conference, the ABPN echoed 
earlier critiques of forensic psychiatry: that the discipline did not yet have 
a clearly defi ned knowledge base or training curriculum. Despite contin-
ued lobbying by AAPL and the ABFP, another fi ve years passed before the 
ABPN voted to recognize forensic psychiatry as a specialty in 1991. In 1992, 
the ABMS approved the ABPN’s recommendation, and forensic psychiatry 
joined child/adolescent, geriatric, and addiction psychiatry as a formally rec-
ognized subspecialty.

Th e ABPN gave its fi rst certifi cation exam in 1994 and offi  cially took 
over the ABFP’s role as the organization responsible for board certifi cation 
in forensic psychiatry. Similarly, the Accreditation Council on Graduate 
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Medical Education (ACGME) took over the process of fellowship accredita-
tion from the ACFFP. Both the ABFP and ACFFP were sunsetted in 1994. 
Th e ACGME has since remained the organization that is responsible for the 
accreditation of any residency within medicine. Generally, completion of an 
ACGME- accredited residency allows the trainee to sit for the National Board 
examination in one’s fi eld. Th e ACGME performs its accreditation function 
through the work of its Residency Review Committees (or “RRC”s). Th e RRC 
for psychiatry oversees the adoption and implementation of required train-
ing components in general psychiatry and all of its subspecialties, including 
forensic psychiatry. For a residency or fellowship to be accredited, programs 
must apply to the ACGME and be reviewed by the RRC, using data from 
external reviews of program application materials and observational fi eld 
visits.

Since it began accrediting forensic psychiatry fellowships, the ACGME 
has instituted many policies that have shaped the manner in which foren-
sic psychiatrists obtain their initial fellowship training. Th e ACGME works 
alongside the American Board of Psychiatry and Neurology to develop 
standards for board eligibility and certifi cation. Th is, too, has evolved. For 
example, between 1994 and 2000, psychiatrists could take the forensic board 
exam without completing a fellowship program, but in 2001 the ACGME 
began requiring completion of a one- year fellowship prior to board eligibil-
ity. In addition, the ACGME created rigorous accreditation procedures, “core 
competencies,” and “Milestones” for all medical specialties that have added 
signifi cant responsibilities to forensic training programs. At the same time, 
the ABPN has repeatedly revised its requirements for maintenance of certifi -
cation—initially only a multiple- choice exam every ten years—and increased 
its expectations of diplomates over the years. Th e result of all these changes 
is that forensic education is now a robust industry, requiring constant atten-
tion from psychiatrists, trainees, and administrative professionals to ensure 
its smooth functioning.

DEVELOPING A STANDARDIZED CURRICULUM FOR FORENSIC 
PSYCHIATRY TRAINING

Early eff orts to train forensic psychiatrists were based on an apprenticeship 
model, as psychiatrists with expertise in legal matters were relatively rare, 
and many medical schools had just one such individual who was qualifi ed 
to train others. Apprenticeship experiences were oft en supplemented with 
interdisciplinary seminars including psychiatrists, attorneys, judges, psy-
chologists, and professors. A 1973 survey of academic medical centers found 
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that 81% of medical schools off ered a training experience in psychiatry and 
the law, primarily based on lectures, discussions, and seminars (Sadoff  1974). 
Fewer than half of the schools included practical experiences, such as trips 
to institutions involved in law and psychiatry, in their programs. Only 25% 
of the medical centers considered their off erings adequate. Almost all of the 
programs were interested in communicating with other teachers of forensic 
psychiatry to share ideas and create a richer training experience.

In response to the growing demand for educational materials in forensic 
psychiatry, AAPL and AAFS members began to develop didactic curricula and 
recommended clinical experiences for training programs. An AAPL commit-
tee of experienced forensic psychiatrists led the preliminary eff orts, meeting 
between 1979 and 1981 to craft  recommendations. Th e committee’s work 
eventually led to a 1982 report by the Joint Committee on the Accreditation 
of Fellowship Programs in Forensic Psychiatry, which established require-
ments for training programs. Th e report identifi ed several core areas in which 
trainees were required to have didactic and clinical experiences:

 ● civil forensic psychiatry;
 ● criminal forensic psychiatry;
 ● legal regulation of psychiatry;
 ● special issues in forensic psychiatry (including assessment of dangerous-

ness, psychopathic personalities, amnesia, and others);
 ● correctional psychiatry; and
 ● basic issues in law.

In addition, fellows were required to study landmark cases (as designated by 
the ABFP) and have regular clinical supervision with an experienced forensic 
psychiatrist. Training in law, research, and teaching were also required (Joint 
Committee on Accreditation of Fellowship Programs in Forensic Psychiatry 
1982, 291).

Following the Joint Committee report, the ACFFP used the committee’s 
standards to evaluate and accredit training programs across the United States. 
Fellowship programs grew from approximately fi ft een in 1980 to twenty- eight 
in 1990. During this early stage of subspecialty development and fellowship 
accreditation, forensic psychiatry was free to defi ne training standards as it 
saw fi t. Th e fi eld was not overseen by an umbrella agency of medical special-
ties, nor was it bound by requirements common to all disciplines. Th erefore, 
the Joint Committee’s initial requirements for training programs included 
many criteria that were unique to forensics. For example, training programs 
were required to have an attorney on faculty, and fellows were required to 
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complete a minimum number of criminal and civil forensic evaluations dur-
ing the fellowship year (Joint Committee on Accreditation of Fellowship 
Programs in Forensic Psychiatry 1982, 21).

When forensic psychiatry was recognized as a formal subspecialty by the 
ABPN in 1992, fellowship accreditation underwent major changes. Training 
programs that had been evaluated only by forensic psychiatrists now moved 
to a model of national accreditation by the ACGME, which utilized a stand-
ard system that applied to all branches of medicine. Th e accreditation process 
was further complicated in 1999, when the ACGME adopted a system of “core 
competencies” that would be required of residents in all medical specialties. 
Th e six core competencies are:

 ● medical knowledge;
 ● patient care;
 ● interpersonal and communication skills;
 ● professionalism;
 ● systems- based practice; and
 ● practice- based learning and improvement.

Th ese six competencies were intended to capture the essential knowledge, 
skills, and attitudes that all physicians must acquire before completing resi-
dency training.

Adapting the early training goals of forensic psychiatry to the new 
ACGME domains led to some growing pains among programs, as several of 
the core competencies were not a natural fi t for forensic work. For example, 
programs debated how best to create standards for “patient care” in a fellow-
ship where trainees were explicitly being taught that forensic evaluees are 
not “patients” in the traditional sense. Similarly, the category of “medical 
knowledge” needed to be expanded into “medical and legal knowledge” to 
adequately encompass the goals of the fellowship. “Interpersonal communica-
tion” skills included not just the traditional medical role of patient–physician 
communication, but also courtroom testimony, written forensic reports, and 
consultation with legal professionals.

Despite these initial challenges, the use of ACGME core competencies 
quickly became routine, and forensic psychiatry adapted to the complex 
system of accreditation that the Council instituted for fellowships. Forensic 
psychiatry programs are now overseen by the academic institution’s general 
psychiatry residency and its Graduate Medical Education committee. In addi-
tion, the ACGME oversees all psychiatry and subspecialty programs through 
its Residency Review Committees (RRCs) as described above. 
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Th e ACGME’s accreditation requirements serve the purpose of creat-
ing some uniformity across fellowship programs that vary in size, location, 
and clinical focus. In forensic psychiatry, the Association of Directors of 
Forensic Psychiatry Fellowships (ADFPF) meets twice yearly at the AAPL and 
APA Annual Meetings. In addition to discussing practical matters, such as 
whether forensic psychiatry fellowships should join the Electronic Residency 
Application Service (ERAS) or participate in the “match,” the ADFPF seeks to 
foster a dialogue among training programs. Th e ADFPF also provides feed-
back to the ACGME and American Association of Directors of Psychiatry 
Residency Training (AADPRT), who periodically make inquiries about 
forensic psychiatry training topics.

Recently, the ACGME has presented forensic training programs with a 
new challenge: adapting to its updated Next Accreditation System (NAS). 
NAS aims to shift  the focus of resident evaluations away from qualitative 
assessments (“honest, hard- working, well- liked,” etc.) and toward measurable 
assessments of skills (“able to perform forensic interview, conduct risk assess-
ment, testify in uncomplicated cases,” etc.). In some ways, the new system 
is easier for programs to navigate, as it eliminates some paperwork require-
ments and site visits by the ACGME every fi ve years. However, it has also 
required the assessment of “Milestones,” in which programs evaluate trainees 
every six months and report the results to the ACGME. Forensic psychiatry 
adopted thirteen Milestones in 2015, which are described in Table 8.1.

Although forensic training and accreditation have changed substantially 
in recent years, their aims remain remarkably similar to the goals and objec-
tives fi rst outlined by the fi eld’s pioneers in 1982. Modern forensic training 
has grown in scale and complexity, and trainees now have many more avenues 
to explore the fi eld—national and international conferences, professional 
journals, videotaped mock trials, online education—than the early practi-
tioners enjoyed. However, the heart of forensic training is still the acquisition 
of knowledge and skills about the intersection of psychiatry, law, ethics, and 
public policy. Training programs continue to focus on these content areas, 
but as the specialty has matured, educators have also become more thought-
ful about the developmental process of becoming a forensic psychiatrist. As 
Pinals (2005) posited, forensic trainees go through stages of professional and 
personal development, progressing through stages of grief (for the treatment 
role) and self- doubt, ultimately achieving mastery of the fi eld’s knowledge 
base and their professional identities. Likewise, forensic education has under-
gone a similar process of maturation since its early, with many more stages 
of development yet to come.

Looking ahead, the ACGME is focused on developing outcome measures 
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TABLE 8.1 ACGME Milestones in Forensic Psychiatry

Core Competency Content Area Milestones

Patient care Patient care Provides psychiatric care in a forensic 
setting

Procedural skills Conducts a forensic psychiatric evaluation 
in criminal and civil settings

Communicates the results of a forensic 
psychiatric evaluation through written and 
oral reports

Medical knowledge Knowledge of the law and 
ethical principles as they 
relate to the practice of 
forensic psychiatry

Basic knowledge of the legal system, 
sources of law, and
landmark cases relevant to forensic 
psychiatry

Basic knowledge of civil law as it relates to 
forensic psychiatry

Basic knowledge of criminal law as it 
relates to forensic psychiatry

Knowledge of ethical principles as they 
relate to forensic psychiatry

Knowledge of clinical 
psychiatry especially 
relevant to forensic 
psychiatry

Knowledge of the particular psychiatric 
and behavioral presentations commonly 
encountered in the practice of forensic 
psychiatry

Knowledge of the assessment of particular 
psychiatric and behavioral presentations 
commonly encountered in the practice of 
forensic psychiatry

Systems- based 
practice

Patient/evaluee safety and 
the health care team

Medical errors and improvement activities

Communication and patient/evaluee 
safety/risk

Regulatory and educational activities 
related to patient/evaluee safety/risk

Resource management Costs of care and resource management

Consultation to medical 
providers and non- medical 
systems

Provides recommendations as a 
consultant and collaborator

Practice- based 
learning

Development and 
execution of lifelong 
learning through constant 
self- evaluation

Self- assessment and self- improvement

Evidence in the clinical workfl ow

Teaching Development as a teacher

Observable teaching skills
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that can help identify whether a particular resident has truly acquired the 
fi eld’s essential skills. Outcome measures are examined utilizing numerous 
tools, and programs are free to develop their own innovative ways of demon-
strating the outcome of acquisition of the core competencies.

MAINTENANCE OF CERTIFICATION

With the recognition of forensic psychiatry as a subspecialty of psychiatry, 
the provisions related to education and training of lifelong learners applies. 
As such, the American Board of Medical Specialties (ABMS) has estab-
lished an evolving set of requirements related to Board Certifi cation, and in 
more recent years, related to Maintenance of Certifi cation (MOC). As noted 
above, through the work of the American Board of Psychiatry and Neurology 
(ABPN), psychiatrists and subspecialists are able to obtain certifi cation sta-
tus that demonstrates that the individual has exhibited basic competencies. 
Th e ABPN cites as one of its goals a mechanism of accountability, a demon-
strable credential that shows the physicians who have the certifi cation are of 
sound quality (ABPN 2015a). In recent years, the medical fi eld has seen a 

Core Competency Content Area Milestones

Professionalism Compassion, integrity, 
respect for others, 
sensitivity to diverse 
patient populations, 
adherence to ethical 
principles

Compassion, refl ection, sensitivity to 
diversity

Ethics

Accountability to self, 
patients, colleagues, legal 
systems, professionals, 
and the profession

Fatigue management and work balance

Professional behavior and participation in 
a professional community

Ownership of patient care and/or 
responsibility for forensic evaluation

Interpersonal and 
communication 
skills

Relationship development 
and confl ict management

Relationship with patients and evaluees

Confl ict management

Team- based care or evaluation

Information sharing and 
record keeping

Accurate and effective communication 
with team

Effective communications with patients, 
evaluees, and others

Maintaining professional boundaries in 
communication
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great deal of pressure related to ensuring high- quality standards and ongoing 
establishment of suffi  cient knowledge among practicing medical profession-
als. As such, all medical specialties have some form of MOC requirements, 
though each discipline in medicine has generated its own standards. Th ere 
have been some studies that have shown that one’s board certifi cation status 
is directly correlated with improved practice (Bach et al. 2004; Holmboe et al. 
2008; Lipner, Hess, and Phillips 2013; Hawkins et al. 2013).

Time- limited certifi cation began in the mid- 1990s, and along with this 
change came variations in approaches to ongoing certifi cation as a whole. For 
psychiatry, the MOC program is comprised of four key parts (ABPN 2015b). 
Each one requires ongoing activities. Th e four components are:

 ● Professionalism and Professional Standing;
 ● Lifelong Learning (CME) and Self- Assessment (SA);
 ● Assessment of Knowledge, Judgment, and Skills; and
 ● Improvement in Medical Practice (PIP).

Th e fi rst component, professionalism and professional standing, requires 
diplomates to maintain an active and unrestricted medical license to practice 
medicine. Th e second component of lifelong learning and self- assessment 
continues the tradition of requiring ongoing medical education of phy-
sicians (which is typically also seen in licensure requirements across the 
states). It adds, however, an element of self- assessment, which involves tak-
ing an approved assessment measure to help one identify areas of weakness 
that require further study and review. In forensic psychiatry, the American 
Academy of Psychiatry and the Law produced a written self- assessment 
examination beginning in 2012, and this has subsequently been followed 
by an online version. Many specialty organizations have done the same, and 
there are products available, generally for a fee, for individuals to complete 
their self- assessment requirement. Over time, these self- assessment tools 
have been required to be linked to continuing medical education activities 
as well, with attached educational credits. Th e third component, within psy-
chiatry and its subspecialties, requires demonstrable cognitive expertise, as 
evidenced by passage of a written examination in the fi eld and subspecialty 
every ten years. For expediency, it is possible to combine when these are taken 
(e.g. psychiatry and forensic psychiatry exam taken at the same time), but 
to date, they are separate examinations, and for a forensic psychiatrist to be 
considered a diplomate, he or she must maintain certifi cation in psychiatry to 
maintain certifi cation in the subspecialty of forensic psychiatry. A committee 
of the ABPN develops questions, which are revised over time.
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Th e fi nal component of MOC is for the physician to demonstrate ongoing 
attention to quality and “Performance in Practice,” or PIP. Th is standard is 
oft en considered a more complicated standard but is in fact consistent with 
quality improvement activities that are typically utilized in settings such as 
hospitals and clinics. It involves two components, the fi rst being a review of 
one’s clinical treatment approaches through examination of patient medi-
cal records, and the second being the solicitation of feedback from peers. 
Th e clinical module of chart review is to be done on fi ve patients and then 
repeated within three years on the same or other fi ve patients. Forensic 
psychiatrists can choose what aspect of their work they wish to review. For 
example, a private practice forensic psychiatrist might choose to look at his 
work conducting independent medical examinations for disability insurance 
companies. By using a standard checklist such as the one developed by the 
American Academy of Psychiatry and the Law (AAPL), the psychiatrist can 
look at fi ve disability reports and determine if his or her individual practice 
follows the outline of recognized practice guidelines. AAPL has developed 
several of the PIP forms that can be used for work on areas where prac-
tice guidelines exist (i.e., competence to stand trial assessments, disability 
assessments, and criminal responsibility assessments). Where there are defi -
cits identifi ed through these chart reviews, practitioners make an eff ort to 
improve and then reassess their own performance within three years.

Th e other component of the PIP modules includes the requirement that 
the physician would seek feedback from others on their work. Th is feedback 
module has evolved to require feedback from professional peers (which in 
forensic psychiatry may include attorneys). Patient or evaluee feedback had 
also been a requirement but is now optional according to the ABPN. 

Th e evolving trend toward MOC activities has changed the landscape of 
forensic learning. True to its intended mission, it has furthered the need to 
ensure a package of evidence to demonstrate that the physician has engaged 
in lifelong learning and remains qualifi ed to practice in the subspecialty. As 
with the rest of medical subspecialties, forensic psychiatrists have had to 
gear up to these standards. AAPL has been instrumental in helping its mem-
bers and others by producing a self- assessment examination, PIP module 
assistance through checklist forms, and feedback forms that are relevant to 
forensic practice. In this way, the subspecialty is remaining current with the 
expectations of other physician groups. Th at said, the requirements continue 
to shift  as the new standards of “maintenance” become a fabric of ongoing 
certifi cation. Th us, forensic psychiatry teaching and learning continues to 
evolve.
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TEACHING FORENSIC PSYCHIATRY TO OTHER LEARNERS

Beyond training psychiatrists to become forensic specialists, the fi eld has 
evolved to ensure that forensic psychiatry training is a core part of any resi-
dency training curriculum. Early iterations of this included a focus on what 
topics and skills a resident in psychiatry should master during their early 
training years. Th e assessment of dangerousness and commitability, partici-
pation as an expert witness, the evaluation of competence to stand trial and 
criminal responsibility, as well as understanding family law and the nuances 
related to informed consent were suggested by Bloom and colleagues as 
needed components of residency training (1980). Methods of training resi-
dents that included attendance at law school and observation of courtroom 
testimony by other experts were topics that Lewis described as important 
early learning approaches (2004).

General psychiatry residencies now must have a forensic experience. 
Specifically, the ACGME requires that residents “experience evaluating 
patients’ potential harm to themselves or others, appropriateness for commit-
ment, decisional capacity, disability, and competency” (Accreditation Council 
for Graduate Medical Education 2015c). Core curriculum development in 
general residency programs includes a variety of eff orts to expose budding 
psychiatrists to the fi eld of forensic psychiatry (Marrocco et al. 1995; Williams 
et al. 2014). Th ere are evolving trends in this area. For example, programs may 
have rotations in forensic hospitals or at correctional facilities (Fisher 2014; 
Jha et al. 2014)). Pinals also suggested that training psychiatrists on commu-
nity forensic work, such as specialty courts, police diversionary activities, and 
the like, would be helpful to patients who fi nd themselves between forensic, 
criminal, and public mental health systems (Pinals 2014). Training in foren-
sic topics has also been identifi ed as important in Child and Adolescent 
Psychiatry residency training (Wills 2011).

In addition to training psychiatrists on forensic topics, an important 
area of growth is in training non- medical professionals on topics related to 
forensic psychiatry. Learners of forensic psychiatry can also benefi t from 
being engaged in training others, such as police offi  cers, lawyers, and judges. 
Training of police in models such as Crisis Intervention Team training 
also can benefi t from instruction by local clinical providers (Watson and 
Fulambarker 2012). When they participate as instructors, there can be an 
opportunity for forensic psychiatrists to learn and educate at the same time. 
Interdisciplinary training can have the benefi t also of increasing knowledge 
and trust and better outcomes in service delivery when groups that oft en 
work in parallel engage in cross- training.

Other evolving standards of training in forensic psychiatry domains 
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involves bringing other disciplines together in the forensic training expe-
rience (Mela and Luther 2013). For example, the ACGME requires that an 
attorney and a forensic psychologist must be part of a fellowship training 
experience (ACGME 2015b, requirement II.C.1). Th is cross- disciplinary 
exposure enriches the learning experience by bringing in other perspectives 
and sharing varying approaches to problem- solving in forensic cases. Given 
that forensic psychiatry is unique in its work that requires attorney interaction 
and frequently involves interaction with psychologists and forensic psycholo-
gists, requiring this type of training interface is a logical recognition of the 
reality of the work done in the fi eld.

FUTURE DIRECTIONS

Forensic psychiatry is, relatively speaking, a young specialty, although it has 
rapidly evolved and matured as a discipline. As it approaches its 50th anniver-
sary of formalization (if one marks its beginning as around the time of AAPL’s 
inception) one can see the growth, including adaptation to outside regulatory 
forces, training expectations, and legal standards. As the courts have looked 
more deeply at issues of expert witness testimony and standards utilized (e.g. 
standards for expert testimony), and forensic practice guidelines have emerged 
(AAPL 2015), the world in which a forensic psychiatrist operates has become 
increasingly sophisticated, rigorous, and demanding. Other disciplines, such 
as forensic psychology, forensic social work, and even forensic nursing have 
taken stock and developed similarly, making for a climate in particular settings 
where professionals are well- poised to work with court- involved individuals 
and/or conduct assessments and testify to their fi ndings. Roles have similarly 
evolved. For example, one state (Massachusetts) has begun to systematically 
hire social workers on criminal cases to assist public defenders.

Public mental health systems play a large role in funding forensic psychia-
try fellowship training. Correctional systems also are oft en funders for such 
activities, and other public settings, such as the Veterans Administration, are 
beginning to look at forensic fellowship training as a helpful component to 
build a workforce to assist in the care of complex justice- involved populations 
with behavioral health needs. Th us, very oft en, forensically- trained clini-
cians are now fi nding work in settings such as forensic or civil state mental 
health hospitals, jails, prisons, community mental health centers, specialty 
court and other diversionary clinical services, Forensic Assertive Community 
Treatment programs, Assisted Outpatient Commitment clinics, and the like.

In the experiences of the authors, these trends have widened the scope 
of exposure of forensic trainees and the need to help them understand the 
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contextual factors and environments in which they work. Whereas fi ft een 
years ago fellowships were highlighted for training in forensic evaluation 
activities, now, in addition to the critical import of imparting knowledge to 
trainees in those endeavors, it is also apparent that exposure to public policy, 
administration, and work with individuals with the most challenging behav-
ioral histories and histories of violence is critical. Th ere are many patients 
who are in the public mental health system who have complex conditions 
involving early trauma, serious mental and medical illnesses, substance use 
and fractured social bonds. Th ey may have behaviors including violence. 
When no one else is available to help treat them, forensic psychiatrists are 
oft en called upon to assist. Th e knowledge gained about the relationship 
between mental illness and violence, the ability to assess risk, and then the 
formulation of a treatment plan bring together skill- sets that are unique and 
valuable. Even in the world of civil forensic psychiatry, a sophisticated evalu-
ator functioning in a private practice can sway a legal case in one direction 
or another.

Th e social responsibility of the forensic psychiatrist remains strong in the 
need to strive for honesty and objectivity in coming to the fairest conclu-
sions in forensic evaluation work. Th is remains of the utmost importance to 
those impacted by a judge’s ultimate decision. Th us, as the fi eld has advanced, 
one can see the nuanced growth and trending in training and education of 
the learner. Organizations like AAPL can help keep the profession, and the 
professionals who do the work, grounded. Th is educational home remains 
a critical line to new knowledge and skills. Although much has happened to 
date in forensic training, undoubtedly we are still in the early phases of this 
fascinating evolution.
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CHAPTER 9

Consultation to Civil 
and Criminal Courts

Barry W. Wall

INTRODUCTION

Traditionally, there were signifi cant obstacles to improving the quality of 
forensic consultation to civil and criminal courts. Judges and attorneys were 
more likely to question the general evidentiary value of psychiatric expert 
opinions compared to other fi elds for several reasons. Th ey included distrust 
of psychiatrists in general, the perception that behavioral sciences conclusions 
were unreliable, and rulings that psychological and psychiatric matters were 
understandable by common knowledge and therefore did not need expert 
evaluation. Courts were also oft en unwilling to set limitations for qualifi ca-
tions for expert witnesses in any fi eld (Curran, McGarry, and Shah 1986). In 
a 1986 textbook on the developing fi elds of forensic psychiatry and forensic 
psychology, William Curran wrote:

In the long history of the common law’s use of expert consultation, the legal sys-
tem itself—the consumer and patron of forensic science expertise—has been 
stubbornly unsupportive of quality standards for forensic psychiatrists … Legal 
impediments to attracting the best of behavioral scientists to cooperate with the 
law courts have long existed, and their removal has often met resistance from the 
bench and bar until very recent times … Until quite recent decades, conditions 
have not been much better on the professional side of psychiatry and psychol-
ogy. The complexities and demands of interdisciplinary law- related service roles 
have discouraged and retarded the development of forensic training programs for 



156 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

the fi eld. As a result, standards of professional quality have lagged behind other 
subspecialties. The busy practitioners, often without formal forensic training, have 
shaped and dominated the service aspects of the fi eld. Most crucial of all, perhaps, 
has been the lack of support for research (Curran, McGarry, and Shah 1986, 1).

Th e American Board of Psychiatry and Neurology (ABPN) fi rst recog-
nized forensic psychiatry as an area of sub- specialization in 1992 (American 
Academy of Psychiatry and the Law website). Particularly since then, it 
has evolved into a specialized discipline. Developments within the fi eld of 
forensic psychiatry, in medicine as a whole, and outside the profession have 
produced considerable change in the expectations of the courts, as well as 
the scope and functioning of the forensic consultant in traditional court 
contexts. Th ese changes have been brought about by the fi elds of forensic 
psychiatry and psychology, technological and scientifi c advances, legal devel-
opments, and societal change such as the lessening of psychiatric stigma and 
the infl uence of consumer movements. While many functions of the expert 
witness remain the same as in years past, this chapter surveys how change 
has impacted expert witness practice.

QUALIFICATIONS AND CHARACTERISTICS OF EXPERT 
WITNESSES

Since the 1990s, courts have generally come to expect that forensic mental 
health specialists have additional education, training and certifi cation in com-
parison to the non- forensic specialist. Th ere is a common expectation that, 
for example, the forensic psychiatric expert complete a fellowship training 
program, pass the ABPN certifi cation examination for “Certifi cation in the 
Subspecialty of Forensic Psychiatry,” and maintain both general and forensic 
subspecialty certifi cation. Th e establishment of certifi ed training programs 
in forensic psychiatry and psychology have contributed to the legal system’s 
expectation that the expert witness possess specifi c qualifi cations and train-
ing to opine on forensic matters in court. 

Unfortunately, the focus on training and certifi cation can translate into 
clinical experience being given less consideration these days. Some experts 
now enter forensic practice without engaging in the care and treatment of 
patients at all, or they do not see the importance of developing concomitant 
clinical experience over time. Treating patients and retaining a fundamental 
clinical identity remains a matter of integrity and should not be overlooked 
by the forensic specialist, or by the courts.
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ADMISSIBILITY OF TESTIMONY AND USE OF PRIOR 
TESTIMONY

Many jurisdictions have changed admissibility standards for scientifi c evi-
dence over the years in an attempt to improve the utility of forensic sciences 
at court. Th e Frye test (Frye 1923), known as the general acceptance standard, 
served as the primary standard on admission of scientifi c testimony until the 
1970s. In 1975, Congress established the Federal Rules of Evidence to guide 
admissibility of evidence at court. In 1993, the United States Supreme Court 
reviewed these standards in Daubert v. Merrell Dow Pharmaceuticals, Inc., 
and held that the admissibility of scientifi c evidence depends on its scientifi c 
validity (Daubert 1993). Arguably, the shift  away from Frye allows judges to 
better assess the overall validity of evidence, the precision and power of esti-
mates, and the applicability and relevance of expert testimony (Glancy and 
Saini 2009).

Th e expert psychiatric witness now must be able to withstand Daubert 
challenges at court, and Gutheil and Bursztajn (2003) off er recommendations 
on doing so. Despite Daubert’s intent to strengthen forensic science, judges at 
the trial court level may admit testimony under the ruling with a great deal of 
latitude. A successful Daubert challenge sometimes can be better predicted 
by reviewing the decision history of a particular judge instead of by looking 
at the rulings made in similar cases within the same jurisdiction (Scott 2013).

In addition to addressing the validity of scientifi c expert testimony by 
courts, the American Medical Association (AMA) and states have attempted 
to limit “bad” expert testimony. Such eff orts stem from the belief of non- 
expert physicians that expert witnesses cross state lines to deliver inaccurate 
testimony, and then return home having no accountability to anyone. AMA 
policy adopted in 1998 states that giving medico- legal testimony by a phy-
sician expert witness is considered the practice of medicine and that such 
testimony be subject to peer review (AMA 1998). In Florida, the out- of- state 
expert witness must apply for a certifi cate from the Florida Board of Medicine 
to provide expert testimony in that state (Florida Board of Medicine).

Although income is not the determining factor in Maryland’s 20% attest-
ing witness rule, it is relevant to credibility, so an expert should be prepared 
to provide the percentage of his or her income that is derived from medico- 
legal testimony (Daily Record 2002). Another approach to limit egregious 
testimony is to hold expert witnesses accountable in civil liability for “car-
petbagging” (Gutheil 2006).

Electronic access to an expert witness’s prior testimony is now more 
readily available. Attorneys can gather a great deal of information about an 
opposing party’s expert prior to deposition. Attorneys seek such information 
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to gain a tactical advantage during deposition or trial. Attorneys may also 
fi nd information that could be used to discredit their own experts, such 
as inaccuracies as to qualifi cations or diff erent testimony being given in a 
diff erent lawsuit with similar facts. Some attorneys may fi nd personal infor-
mation about an expert to ensure that the expert is aware that the attorney 
has thoroughly researched him or her as a form of intimidation (Brennan and 
Dilenschneider 2009). Websites such as www.idex.com, www.dri.org, www.
atla.org, and www.trialsmith.com help locate past testimony.

Electronic internet recordings of testimony are also more readily avail-
able. Some expert witness depositions and relevant materials are appearing 
on websites such as YouTube. Yahoo, Google and AltaVista have tabs that 
allow users to search for video. Expert psychiatric witnesses need to keep in 
mind that searches for electronic/video material on the internet have become 
a part of life as an expert witness.

CHANGES AFFECTING THE TRADITIONAL ROLES OF THE 
EXPERT PSYCHIATRIC WITNESS

Ethical Guidelines, DSM and Practice Guidelines, and Culture
Th e role of the expert psychiatric witness is to ethically provide scientifi c, 
clinically accurate testimony to answer the legal question at hand, when pos-
sible. Forensic assessment, forensic report writing, and oral testimony remain 
foundational elements of practice in the discipline.

Th ere are several excellent reviews and literature contributions on psy-
chiatric assessment, forensic report writing, testimony, and psychiatric 
consultation to the courts (AAPL 2015; Greenfi eld and Gottschalk 2008; 
Griffi  th, Stankovic, and Baranoski 2010; Griffi  th and Baranoski 2011; Melton 
2007; Wettstein 2010). Work and research in each area have modernized prac-
tice since the early 1990s.

Contributions to ethics in forensic psychiatry continue to shape the fi eld. 
Th e American Academy of Psychiatry and the Law adopted Ethics Guidelines 
for the Practice of Forensic Psychiatry in 1987 (American Academy of 
Psychiatry and the Law 2005), which emphasizes the diff erence between 
physician–patient relationships and examiner–examinee relationships. 
Expert psychiatric opinions may harm the examinee in service to the law, 
yet the forensic psychiatrist must adhere to the ethics principle of striv-
ing for honesty and objectivity. Appelbaum’s truth- oriented stance toward 
ethics addresses the need for both subjective and objective truth- telling, as 
well as balancing truth against the evaluee’s rights and dignity (Appelbaum 
2008). Th ere are comments on the practical futility of searching for truth 

http://www.trialsmith.com
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and objectivity in forensic report writing (Griffi  th, Stankovic, and Baranoski 
2010). Ethics contributions in the psychiatric literature off er competing, 
complementary and sometimes confl icting models of ethical practice, but all 
have contributed to the fi eld’s professional aspirations (American Academy 
of Psychiatry and the Law 2005; Martinez and Candilis 2009).

Practice guidelines began being developed in the 1990s, and they empha-
size evidence- based practice (Glancy and Saini 2009). In addition to shaping 
medicine, they are fi nding their way to the courtroom. Th eir use as stand-
ards of care in medical malpractice trials is problematic because of the sheer 
volume of such guidelines and in the wide variation in the parties creating 
them (Zonana 2008). Nevertheless, they have become important considera-
tions for the expert witness, as they may aff ect the witness’s role, fi ndings on 
the admissibility of evidence, and trial outcomes (Recupero 2008).

Th e American Psychiatric Association’s Diagnostic and Statistical Manual 
of Mental Disorders advises that its use for forensic purposes can result in 
misuse or misunderstanding of the manual. But, of course, the DSM is used 
forensically. Th e adoption of the Fift h Edition creates new forensic problems 
for the expert witness. Misunderstanding of the alternate model for personal-
ity disorders, the promotion of other paradigm shift s in psychiatric diagnosis, 
and the use of paraphilia diagnoses in sexually violent predator commitment 
cases are examples of issues that the expert witness may need to address 
(Frances 2010; Slovenko 2011; First and Halon 2008). 

Another arena that increasingly impacts the practical work of the forensic 
psychiatric expert is culture. Cultural competence demonstrates the ethical 
principles of respect for persons, benefi cence, non- malefi cence, and justice 
(Hoop et al. 2008). Th e psychiatric Cultural Formulation, introduced in 
DSM- IV, is an ethnographic framework that assists in creating patient- oriented 
narratives in general psychiatric practice. Th e need for cultural sensitivity is 
amplifi ed in forensic populations since culture, gender, race, and ethnicity 
relate to many of the inequities in correctional settings and in the practices 
of the American criminal justice system, including excessive incarceration of 
minorities and barriers to treatment. Accounting for cultural issues pertaining 
to language, notions about perceptual phenomena, and diff erent expressions 
of mental illness can play an important role in evaluating criminal defendants’ 
competency to stand trial and criminal responsibility (Layde 2004).

Culture can impact treatment recommendations, and racial and gender 
discrimination can also serve as a basis for civil claims of emotional suff ering. 
Carter and Forsyth (2009) describe the direct and specifi c eff ects of racism, 
which has particular relevance in civil lawsuits alleging racial discrimination 
and harassment. Available research in this area impacts forensic practice. 
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Despite public perception to the contrary, research suggests that some racial 
minorities consider all other alternative causes before attributing an ambigu-
ous event to discrimination. Legal avenues to redress racial discrimination 
may not always be clear, so cases may be more diffi  cult to prove than cases of 
gender discrimination. Some research indicates that subtle and ambiguous 
racial encounters can exact a greater emotional toll than more blatant acts of 
discrimination. In addition, the psychological impact of racial discrimination 
does not neatly map onto DSM 5 criteria for Post- Traumatic Stress Disorder. 
Carter and Forsyth off er a guide to the forensic assessment of the psychiat-
ric and emotional impact of race- based encounters. It is important to assess 
racial identity ego statuses, understand the target’s subjective perception of 
the alleged event, and assess functional impairment rather than focus on a 
specifi c diagnosis. Once again, the examiner’s race and culture may infl uence 
the assessment, and cultural consultation and training may be necessary.

Th e interplay between the ethnicity of the examiner, the examinee, and the 
interaction between dominant and nondominant ethnic groups in the legal 
system can all aff ect examiner neutrality. Forensic specialists should consider 
race, culture, and ethnicity in forensic evaluations. Examiners should seek 
consultation with a colleague or someone with cultural expertise when assess-
ing or treating a person from a particular cultural background. Psychiatrists 
have increasingly recommended that the Cultural Formulation and theories 
from cultural psychiatry should enrich forensic practice (Aggarwal 2012).

Despite its shortcomings, improving quality in the fi eld of forensic practice 
is an important focus of research (Scott 2013). Th e development of ethical 
and practice guidelines is improving the quality of assessment, report writ-
ing, and testimony of the expert psychiatric witness. Attention to the impact 
of culture on forensic practice also improves forensic consultation.

Forensic Assessment
As noted above, understanding and incorporating factors pertaining to gen-
der, culture, race, and ethnicity in forensic formulations is gaining widespread 
acceptance. Th e impact of cultural factors on medical and mental health care 
is increasingly recognized at a time that the American population becomes 
more diverse. Available evidence indicates that members of ethnic minor-
ity groups experience mental illness in diff erent ways, receive disparate care 
compared with white Americans, and can therefore have diff erent health care 
outcomes (Hicks 2004). Th ese disparities have relevance in forensic practice 
since there are greater proportions of ethnic minority groups in correctional 
and forensic treatment settings, and because racial, ethnic, and cultural issues 
can receive great attention in these settings.
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Th e literature reveals important diff erences between dominant and non-
dominant groups that have clinical and forensic relevance. Hicks (2004) 
provides an excellent review of the impact of race and ethnicity on diagno-
sis, risk assessment, involuntary commitment, competency and criminal 
responsibility, evaluation of children, and tort issues. Clinicians may render 
a certain diagnosis based in part on whether a person is white or African 
American. African Americans may be more commonly misdiagnosed, not 
receive proper attention to aff ective symptoms, be given higher doses of 
antipsychotic medication, or receive unnecessary antidepressant or other psy-
chotropic medications. Members of ethnic minority groups may present with 
diff erent signs and symptoms of mental illness, and may communicate their 
distress diff erently from dominant groups. Clinicians can overpredict inpa-
tient violence by non- whites and underpredict it by whites, although there is 
no clear evidence of the same in discharged patients. African Americans are 
hospitalized involuntarily more oft en than whites, although reasons for this 
can be practical rather than due to bias. Th ere can be correlations between 
ethnicity and history of violent behavior in certain groups. Th e overwhelm-
ingly disproportionate use of the death penalty in cases involving an African 
American defendant and white victim, compared to cases involving a white 
defendant and an African American victim, has received wide attention and 
sensitizes forensic practice. It is important to consider pertinent ethnic and 
cultural factors during assessment to avoid inaccurate forensic assessments 
that can adversely aff ect legal and treatment outcomes.

Whether to make electronic recordings of interviews has been debated 
over the years, and an AAPL task force on video- recording concluded that 
making recordings is acceptable but not mandatory. Th ere has been a rise 
in systematic data- gathering tools, including scales to assess symptoms and 
mental status. As forensic assessment instruments have been developed, 
the validity of tests on certain populations, the strengths and limitations of 
actuarial tests, and the adjunctive nature of such tests has become increas-
ingly important to the fi eld. In response to these and other considerations, 
AAPL has developed a Practice Guideline for the Forensic Assessment, which 
reviews legal and psychiatric issues relevant to forensic assessment and off ers 
practical guidance to performing such evaluations (American Academy of 
Psychiatry and the Law 2015).

Forensic Report Writing
Th e forensic psychiatric report may constitute the expert’s sole work product 
in consulting to courts. Forensic psychiatrists continue to rely on face- to- 
face examination of the evaluee, reviewing collateral information from 
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legal and medical records, and conducting third- party interviews to obtain 
and then interpret data to off er an expert opinion. Empirical development 
has described the content of forensic reports in diff erent settings. Research 
has measured how frequently courts follow psychiatric recommendations. 
Th eoretical developments have included analyses of the psychiatric narrative 
(Buchanan and Norko 2013) and conceptualizing report writing as performa-
tive narrative (Griffi  th, Stankovic, and Baranoski 2010).

Testimony and Courtroom Consultation
Th e expert’s ability to appear authoritative on the opinions expressed and 
to be able to convince the fact- fi nder of the correctness of the opinion has 
always been central in the decision to use expert testimony. Th e components 
of eff ective expert testimony, including the relationship between confi dence, 
credibility, and knowledge, have been a focus of research (Cramer and 
Brodsky 2009; Parrott and Neal 2015). Studies have also found diff erential 
eff ects based on experts’ gender, either in favor of men or in favor of women 
(Parrott and Neal 2015; Recupero and Christopher 2015; Neal and Guadagno 
2012). Results broadly point to how gender, race and culture of the judge, 
juror and expert witness may aff ect court rulings. Juror decision- making may 
be infl uenced by perceptions of expert witnesses (Neal and Guadagno 2012). 
In addition to viewing expert testimony as a way of educating and impart-
ing knowledge, there is discussion of the performance aspect of testimony. 
Being an expert witness involves appearing and sounding professionally 
expert, and performance in the courtroom is critical to that image (Griffi  th 
and Baranoski 2011).

Th e role of the expert forensic witness for courts is not necessarily limited 
to testimony. Attorneys increasingly seek out forensic specialists to advise 
them and to participate in aspects of litigation, either in addition to or instead 
of providing testimony. Non- evaluative consultation roles, such as assisting 
one side to prepare its case or to aid in the cross- examination of an opposing 
expert, are appearing more frequently. Trial consultants and juror consult-
ants can use research fi ndings to aid in witness preparation to improve juror 
perception of confi dence. Consultants can advise attorneys to add questions 
and otherwise coach expert witnesses to provide more eff ective testimony 
(Cramer and Brodsky 2009).

DEVELOPMENTS IN THE BIOMEDICAL SCIENCES

Forensic psychiatry, like other medical fi elds, increasingly uses an evidence- 
based approach (Glancy and Saini 2009). Advances in behavioral genetics and 
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structural and functional neuroimaging studies are reaching the courtroom, 
and now have evidentiary implications in criminal and civil adjudication 
(Appelbaum and Scurich 2014). Courts are becoming more receptive to 
using newly evolving scientifi c data to support diagnostic conclusions, both 
in arguments for compensation and for mitigation in sentencing. Behavioral 
genetic data and structural imaging can be paired with each other as well as 
with neuropsychological testing. References to neuroscience in court cases 
are occurring more frequently as evidence that genetic and other biologic 
variables contribute to the risk of criminal behavior.

Even though biologic explanations are being introduced more oft en, how 
such explanations infl uence court decisions remains diffi  cult to anticipate. 
Th ere are some indications that neuroscience is used to reach opinions, such 
as in recent United States Supreme Court rulings pertaining to juvenile jus-
tice, discussed below. Th e use of neuroscientifi c evidence in the legal system 
may ultimately allow for fairer and more accurate legal fi ndings. However, 
such information may also mislead jurors. Studies of the impact of such data 
on legal outcomes are mixed (Appelbaum and Scurich 2014). To address the 
challenges that are raised in the interface between law and neuroscience, 
the John D. and Catherine T. MacArthur Foundation created the Law and 
Neuroscience Project in 2007, as well as the Research Network on Law and 
Neuroscience in 2011 (Law and Neuroscience 2015). Th ere are now publica-
tions on a variety of “neurolaw” topics including responsibility, sentencing, 
evidence, lie detection, psychopathy risk assessment, addiction, and juvenile 
issues (Jones and Shen 2012). Th e search for neurobiological factors under-
lying aff ective behavior can impact forensic assessment of conditions such 
as intellectual disability disorder and autism spectrum disorder. Increasingly, 
neuroimaging as well as genetic evaluation of intellectual disabilities can 
point toward etiology (Moeschler 2008; Pandey et al. 2004).

Th e integration of neuroscientifi c knowledge in forensic neuropsychiatric 
practice now obligates the expert to expand his knowledge base (Silva 2009). 
In the coming years, neuroscientifi c advances will clearly play a more promi-
nent role in some courtroom deliberations, even though the utility of such 
information is unclear. When structural and functional diff erences in brains 
or genetic variances are linked to diff erences in individuals’ ability to control 
their impulses, rather than the person making poor choices, they may appear 
to be convincing mitigators in criminal responsibility or proof of damages in 
civil matters. But identifying possible neural underpinnings of legally relevant 
capabilities and capacities does not render them indisputable, and there is no 
indication that they can actually address why a particular act or a specifi c type 
of damage has occurred. Even if such information helps establish pathology, 
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it will only tend to support probabilities for certain kinds of behaviors. Th ere 
is concern that information from brain imaging and genetic studies is not yet 
suffi  ciently mature for the courtroom and may mislead jurors into adopting 
overly deterministic concepts of criminal behavior.

By all indications, the infl uence of neuroscience on legal decision- making 
appears to be growing. However, decisions involving the use of neuroscien-
tifi c evidence may stem from aligning other determinants about behavior 
with such fi ndings instead of with brain functioning.

DEVELOPMENTS IN CHILD AND ADOLESCENT FORENSIC 
PSYCHIATRY

Although still not recognized as a formal subspecialty by the ABPN, pro-
gress continues in standard settings for forensic evaluations, training, and 
credentials in child and adolescent forensic psychiatry. Th e fi eld encom-
passes diverse issues including juvenile justice, child custody, a wide range 
of abuse and neglect, and personal injury. Legal developments, advances in 
research including neuroscience, the trend to treat violent adolescent off end-
ers as criminally responsible adults, and scrutiny of evaluation techniques for 
sexual abuse are examples of factors that have prompted change in child and 
adolescent psychiatric practice. A major change in the past twenty years has 
been the large increase in research based on quantifi able descriptive data of 
forensic populations, although studies using comparison or control groups 
remain relatively rare (Ash and Derdeyn 1997, Kraus and Th omas 2011).

Because of the juvenile justice system’s original focus on helping instead 
of punishing youth, many of the due process procedures and rights for the 
adults in criminal court historically were not thought necessary in juvenile 
proceedings. Since the 1990s, public pressure emphasizing social protec-
tion over juvenile rehabilitation has resulted in implementation by courts 
and legislators of many features of criminal court into the juvenile justice 
system, as well as waiving more youth into adult courts (Penn and Th omas 
2005; Kraus and Th omas 2011). Th is policy shift  helped renew research in 
many areas. Research fi ndings on developmental immaturity point out how 
juveniles can have impaired understanding and appreciation of Miranda 
rights, with younger individuals demonstrating the most impairment, how 
it can aff ect ability to understand and participate meaningfully in adjudica-
tion, and how developmental IQ relates to risk (Grisso et al. 2003; Viljoen, 
Zapf, and Roesch 2007). Contemporary, evidence- based protocols for treat-
ing youths who sexually off end are also now available. School bullying and 
cyberbullying have received a great deal of attention in both general media 
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and professional literature (Bernet and Freeman 2011). Such developments 
obligate the expert to expand his knowledge base when consulting to juvenile 
court for competency to understand Miranda rights, competency to stand 
trial, waiver or transfer hearings, and in considering whether a child should 
remain in a facility or can return home.

Th e best interests of the child standard prevails in child custody, and these 
evaluations as well as parenting capacity remain thorny topics. Ethics and 
appropriate forensic methods for interviewing children and parents have 
received more attention over the years, including discussions of examiners 
identifying their own areas of potential confl ict or bias. Problem areas in cus-
tody and parenting evaluations include assessing allegations of child sexual 
abuse, domestic violence, and “parental alienation” (Gould and Martindale 
2007). Parental alienation has been controversial since its inception in 1985. 
An eff ort to codify it as a diagnosis in the DSM- 5 was not successful, and 
courts are able to deal with a child’s “malignity” against a parent without 
invoking mental illness (Houchin et al. 2012).

Th ere are about three million annual reports of child abuse and neglect 
in the United States, about two thirds of which are screened for investigation 
or assessment (Kraus and Th omas 2011). Psychiatric evaluations are now 
routinely conducted in conjunction with psychologists, pediatricians, and 
social workers. Th e child’s statements may be the only source of information 
in sexual abuse cases because there are oft en no witnesses and no physical 
fi ndings. Th is makes sexual abuse cases in particular vulnerable to criticism, 
so attention is paid in the literature to use techniques that do not lead or 
prompt the child in a way that undermines or calls into question the answers 
or observations (Kraus and Th omas 2011). Assisting the court in determining 
what happened to the child, making recommendations regarding placement 
or treatment, and providing an opinion on termination of parental rights 
requires adequate education and training, understanding of the legal issues 
and care system, and keeping abreast of current forensic methods for assess-
ing youth.

Th e expanding body of research suggests that childhood trauma and 
adverse experiences can lead to a variety of negative health outcomes, 
including substance abuse, depressive disorders, and attempted suicide 
among adolescents and adults (Dube et al. 2001). For example, the Adverse 
Childhood Experiences Study addressed the eff ects of various forms of child 
maltreatment and household dysfunction by collecting retrospective infor-
mation from 17,337 adults in a health maintenance organization. In showing 
the relationship of specifi c adverse childhood experiences to the lifetime 
prevalence of suicide attempts, Dube et al. (2001) found 9.1% for individuals 
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who experienced child sexual abuse and 2.4% for individuals who did not 
experience child sexual abuse. Children exposed to domestic violence can 
also be considered victims of child maltreatment. Such children, by virtue of 
their experience in the home, are psychologically maltreated and are also at 
high risk for physical abuse and some risk for sexual abuse (Holden 2003).

Minority youth are overrepresented in foster care and the juvenile jus-
tice system, in part a refl ection of minority health care disparities similar to 
the adult system discussed above. Th ere is increasing emphasis on cultural 
competency in forensic juvenile evaluations, which includes identifying, 
understanding and accepting cultural diff erences. Cultural factors can impact 
recommendations for a specifi c case. In a custody evaluation, the expert may 
wish to factor in one parent’s willingness to support the child’s involvement in 
the cultural traditions of the other parent. In juvenile court cases, referral to 
a treatment setting that is culturally competent may increase the likelihood 
of completing treatment (Kraus and Th omas 2011).

Scientifi c studies of the adolescent brain appear to be infl uencing land-
mark legal decisions. In the past decade, several United States Supreme 
Court cases that have banned or restricted the use of capital punishment or 
life without parole of juveniles convicted of serious crimes have mentioned 
scientifi c studies, including Roper v. Simmons, Graham v. Florida and Miller 
v. Alabama. In these cases, the court referenced fi ndings from studies of 
brain development to support the position that adolescents are less mature 
than adults, which mitigates criminal responsibility. In Miller, the justices 
grounded their reasoning in developmental neuroscience, and specifi cally 
mentioned juvenile immaturity in executive functioning, such as appreciat-
ing the long- term consequences of actions, impulse control, and risk taking 
behavior. Since the deliberations of Supreme Court justices are not public, 
it is unknown how much neuroscience fi ndings actually infl uenced its deci-
sion, as opposed to science simply adding validity to an argument based on 
“common sense” (Steinberg 2013).

CRIMINAL COURTS

Consulting to criminal courts in particular is impacted by the current short-
comings in the mental health and medical systems. Th e expert psychiatric 
witness is increasingly called upon in criminal courts to address care, treat-
ment, and risk management of persons with mental illness due to inadequate 
treatment availability. A growing number of defendants judged incompetent 
to stand trial are unable to receive needed mental health care because of criti-
cal shortages of state hospital psychiatric beds and funding. Many persons 
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with mental illness therefore end up in jails and prisons that lack the resources 
to provide adequate care and treatment. Forensic psychiatry and psychology 
have become relevant in providing care and treatment recommendations for 
persons in jails, prisons, and forensic treatment facilities. Judges are con-
cerned about violence risk, which they weigh against the trend to return 
patients to their home communities. Addressing treatment resources will 
require better funding and integrating mental health capabilities within jails 
and prisons, courts, long- term and short- term hospitals, and communities. 
Th ese matters now routinely pull the forensic expert into the courts.

Th e fi eld of violence risk assessment has made considerable progress. 
Beginning in the 1960s, assessing dangerousness became necessary out of 
the developing need to distinguish between patients needing voluntary or 
involuntary treatment based on treatment advancements, the eff ects of dein-
stitutionalization, and legal decisions defi ning dangerousness as the criterion 
for involuntary treatment. In that era, the accuracy of predicting violence was 
distinctly below chance (Norko and Baranoski 2005; Norko and Baranoski 
2008; Buchanan et al. 2012). Since the 1990s a distinct body of violence risk 
assessment research has emerged. Contemporary research correlates sub-
stance abuse and several demographic variables to be signifi cant risk factors 
for violence, while mental illness represents a modest risk factor for violence. 
While actuarial predictors of future violence have greater statistical accuracy 
than clinical methods alone, combining actuarial and clinical methodologies 
predicts risk better than chance and is sensitive to the eff ects of treatment and 
clinical intervention (Douglas and Skeem 2005; Norko and Baranoski 2008).

Risk assessment and clinical management have emerged as central ele-
ments of all mental health practice (Mullen 2000; Buchanan et al. 2012). 
For the forensic expert, these elements now have a more signifi cant role 
in discharge of persons with mental illness from prison and return to the 
community, death penalty cases, release of insanity acquittees, and aid in 
sentencing. Risk assessment can also play a major role in Sell hearings for 
pre- trial detainees. While the newer statistical approaches improve research-
ers’ ability to describe what is and is not possible in predicting psychiatric 
violence, low base rates limit the ability of current assessment methods to 
prevent actual off ending. Further research and newer methodologies are 
needed to improve detection of future risk of violence by psychiatric patients 
(Buchanan 2008). 

Court decisions have impacted cases involving intellectual disability. In 
Atkins v. Virginia, the United States Supreme Court held that imposing the 
death penalty on intellectually disabled persons is cruel and unusual, citing 
evolving standards of decency and national consensus. Th e court’s decision 
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left  the defi nition of intellectual disability to the states. Not defi ning intellec-
tual disability suggests that as neuroscience advances our understanding of 
etiologies, such defi nitions may change. Similarly, the American Psychiatric 
Association replaced the term “mental retardation” with “intellectual disabil-
ity” in order to focus on adaptive functioning and less on IQ.

Cultural factors increasingly impact criminal court proceedings. A crimi-
nal defendant’s cultural history and milieu may deepen the context of his or 
her behavior at the time of an off ense. Cultural assessments can therefore 
impact responsibility proceedings or mitigate sentencing (Boehnlein, Schafer, 
and Bloom 2005). Since the defense can raise all issues relevant to his or her 
circumstances in the sentencing phase, cultural evaluation and formulation 
can be powerful at this stage.

NEWER ROLES OF THE CONSULTING FORENSIC PSYCHIATRIST 
AND PSYCHOLOGIST

New loci make use of the forensic psychiatrist’s knowledge base. Testimony 
in Veterans’ Courts, the general military system, immigration courts, drug 
courts, mental health courts, special courts at Guantanamo, Catholic annul-
ment courts, and religious organizations requesting assessment of problematic 
sexual behavior of clergy are all topics covered in other chapters. Th ey illus-
trate the expansion of the forensic expert’s consultative role to legal and 
other organized administrative systems. Advocacy for patients and for the 
professions by providing legislative consultation is yet another newer role 
for the forensic professional. Immigration clinics increasingly assist detained 
immigrants before immigration courts, by challenging confi nement as well 
as conditions of confi nement in federal court. Forensic cultural assessment 
now has a strong role in immigration clinics and courts. Cultural anthropol-
ogy, war trauma, and knowledge of the limits of mental health treatment in a 
person’s home country can provide a fuller assessment that can aid the legal 
system in determining whether to grant immigration asylum or to prevent 
deportation.

CONCLUSION

At this point in the history of forensic psychiatry and psychology, most legal 
professionals have suffi  cient skills to identify qualifi ed, ethical practitioners 
in the fi eld. Th is is in no small part because the emphasis on ethics, training, 
accreditation, and performance has strengthened the professional identity 
of the forensic specialist. Th e quality of forensic assessment, report writing, 
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and testimony is also improving within the fi eld. Despite ongoing shortcom-
ings in forensic work, evidence- based practice, research, and neuroscience 
advances impact the functioning of the expert witness largely for the better.

In addition to relying on advances in medicine to construct and improve 
upon forensic expertise, creating culturally- sensitive narratives about peo-
ple to explain fi ndings and opinions is an important consideration as well 
(Griffi  th, Stankovic, and Baranoski 2010). Th is chapter surveys many of the 
advances in the fi eld, including advances in research and neuroscience and 
acknowledgment of limitations in some methodologies. No matter how much 
further they evolve, science and technology alone cannot answer all ques-
tions pertaining to human behavior. As Griffi  th and Baranoski (2011) write, 
“Our activity is both informative and performative, drawing on observations 
culled from several other disciplines.” Integrating scientifi c fi ndings with the 
performance aspects of the fi eld while maintaining an ethical framework 
requires the forensic psychiatric expert to hold paradox and maintain a cog-
nitive dissonance.

In our discipline, the objective world of science and the subjective world 
of performance lie atop one another. Th ey are diff erent, yet occupy the same 
space.

REFERENCES
Aggarwal, N. 2012. Adapting the Cultural Formulation for Clinical Assessments in 

Forensic Psychiatry. Journal of the American Academy of Psychiatry and the Law 40 
(1): 113–8.

American Academy of Psychiatry and the Law. 2005. Ethics Guidelines for the Practice 
of Forensic Psychiatry. Accessed May 31, 2015, http://www.aapl.org/ethics.htm.

———. 2015. “AAPL Practice Guideline for the Forensic Assessment.” Journal of the 
American Academy of Psychiatry and the Law 43 (2) Supplement.

———. ABPN Certifi cation in the Subspecialty of Forensic Psychiatry. Accessed July 
10, 2015, http://www.aapl.org/abpn.htm.

———. Directory of Forensic Psychiatry Fellowships. Accessed July 10, 2015, http://
www.aapl.org/fellow.php.

American Medical Association. 1998. H- 265.993 Peer Review of Medical Expert 
Witness Testimony. Accessed July 11, 2015, https://www.ama- assn.org/ssl3/ecomm/
PolicyFinderForm.pl?site=www.ama- assn.org&uri=/resources/html/PolicyFinder/
policyfi les/HnE/H- 265.993.HTM.

Appelbaum, P. 2008. “Ethics and Forensic Psychiatry: Translating Principles Into 
Practice.” Journal of the American Academy of Psychiatry and the Law 36 (2): 195–200.

Appelbaum, P. and N. Scurich. 2014. “Impact of Behavioral Genetic Evidence on the 
Adjudication of Criminal Behavior.” Journal of the American Academy of Psychiatry 
and the Law 42 (1): 91–100.

http://www.ama-assn.org&uri=/resources/html/PolicyFinder/policyfiles/HnE/H-265.993.HTM
https://www.ama-assn.org/ssl3/ecomm/PolicyFinderForm.pl?site
http://www.ama-assn.org&uri=/resources/html/PolicyFinder/policyfiles/HnE/H-265.993.HTM
https://www.ama-assn.org/ssl3/ecomm/PolicyFinderForm.pl?site
http://www.aapl.org/fellow.php
http://www.aapl.org/fellow.php
http://www.aapl.org/abpn.htm
http://www.aapl.org/ethics.htm


170 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

Ash, P. and A. Derdeyn. 1997. “Forensic Child and Adolescent Psychiatry: A Review of 
the Past 10 Years.” Journal of the American Academy of Child and Adolescent Psychiatry 
36 (11): 1493–1502.

Bernet, W. and B. Freeman. 2011. “Forensic Psychiatry.” Child and Adolescent Psychiatric 
Clinics of North America 20 (3): xv–xvii.

Boehnlein J., M. Schaefer, and J. Bloom. 2005. “Cultural Considerations in the Criminal 
Law: Th e Sentencing Process.” Journal of the American Academy of Psychiatry and the 
Law (33) 3: 335–41.

Brennan, M. and D. Dilenschneider. 2009. Finding and Researching Experts and Th eir 
Testimony. 2nd ed. White Paper. Accessed July 11, 2015 http://www.lexisnexis.com/
documents/pdf/20071211111707_large.pdf.

Buchanan, A. 2008. “Risk of Violence by Psychiatric Patients: Beyond the ‘Actuarial 
Versus Clinical’ Assessment Debate.” Psychiatric Services 59 (2): 184–90.

Buchanan, A., R. Binder, M. Norko, and M. Swartz. 2012. “Resource Document on 
Psychiatric Violence Risk Assessment.” American Journal of Psychiatry 169 (3) 
Supplement: 1–10.

Buchanan, A. and M. Norko. 2013. “Th e Forensic Evaluation and Report: An Agenda for 
Research.” Journal of the American Academy of Psychiatry and the Law 41 (3): 359–65.

Carter R. and J. Forsyth. 2009. “A Guide to the Forensic Assessment of Race- Based 
Traumatic Stress Reactions.” Journal of the American Academy of Psychiatry and the 
Law 37 (1): 28–40.

Cramer, R. and S. Brodsky. 2009. “Expert Witness Confi dence and Juror Personality: 
Their Impact on Credibility and Persuasion in the Courtroom.” Journal of the 
American Academy of Psychiatry and the Law 37 (1): 63–74.

Curran, W., L. McGarry, and S. Shah (eds). 1986. Forensic Psychiatry and Psychology: 
Perspectives and Standards for Interdisciplinary Practice. Philadelphia: F.A. Davis 
Company.

Th e Daily Record. 2002. “Revisiting the Rules on Professional Medical Witnesses.” 
http://thedailyrecord.com/2002/12/19/revisiting- the- rules- on- professional- 
medical- witnesses/.

Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993).
Douglas, K. and J. Skeem. 2005. “Violence Risk Assessment: Getting Specifi c About 

Being Dynamic.” Psychology, Public Policy, and Law 11 (3): 347–83.
Dube, S., R. Anda, V. Felitti, D. Chapman, D. Williamson, and W. Giles. 2001. “Childhood 

Abuse, Household Dysfunction, and the Risk of Attempted Suicide Th roughout the 
Life Span Findings From the Adverse Childhood Experiences Study.” Journal of the 
American Medical Association 286 (24): 3089–96.

First, M. and R. Halon. 2008. “Use of DSM Paraphilia Diagnoses in Sexually Violent 
Predator Commitment Cases.” Journal of the American Academy of Psychiatry and 
the Law 36 (4): 443–54.

Florida Board of Medicine. Expert Witness Certifi cate. Accessed July 28, 2015, http://
fl boardofmedicine.gov/licensing/expert- witness- certifi cate/.

Frances, A. 2010. “Th e Forensic Risks of DSM- V and How to Avoid Th em.” Journal of 
the American Academy of Psychiatry and the Law 38 (1): 11–14.

Frye v. United States 293 F. 1013 (D.C. Cir 1923).

http://flboardofmedicine.gov/licensing/expert-witness-certificate/
http://www.lexisnexis.com/documents/pdf/20071211111707_large.pdf
http://flboardofmedicine.gov/licensing/expert-witness-certificate/
http://thedailyrecord.com/2002/12/19/revisiting-the-rules-on-professional-medical-witnesses
http://thedailyrecord.com/2002/12/19/revisiting-the-rules-on-professional-medical-witnesses
http://www.lexisnexis.com/documents/pdf/20071211111707_large.pdf


CONSULTATION TO CIVIL AND CRIMINAL COURTS 171

Glancy, G. and M. Saini. 2009. “Th e Confl uence of Evidence- Based Practice and Daubert 
Within the Fields of Forensic Psychiatry and the Law.” Journal of the American 
Academy of Psychiatry and the Law 37 (4): 438–41.

Gould, J. and D. Martindale. 2007. Th e Art and Science of Child Custody Evaluations. 
New York: Guilford Press.

Greenfi eld, D. and J. Gottschalk. 2008. Writing Forensic Reports: A Guide for Mental 
Health Professionals. New York: Springer.

Griffi  th, E. and M. Baranoski. 2011. “Oral Performance, Identity, and Representation 
in Forensic Psychiatry.” Journal of the American Academy of Psychiatry and the Law 
39 (3): 352–63.

Griffi  th, E., A. Stankovic, and M. Baranoski. 2010. “Conceptualizing the Forensic 
Psychiatry Report as Performance Narrative.” Journal of the American Academy of 
Psychiatry and the Law 38 (1): 32–42.

Grisso, T., L. Steinberg, J. Woolard, E. Cauffman, E. Scott, S. Graham, F. Lexcen, 
N.D. Reppucci, and R. Schwartz. 2003. “Juveniles’ Competence to Stand Trial: A 
Comparison of Adolescents’ and Adults’ Capacities as Trial Defendants.” Law and 
Human Behavior 27: 333–63.

Gutheil, T. 2006. “Psychiatric Expert Witnesses in the New Millennium.” Psychiatric 
Clinics of North America 29 (3): 823–32.

Gutheil, T. and H. Bursztajn. 2003. “Avoiding Ipse Dixit Mislabeling: Post- Daubert 
Approaches to Expert Clinical Opinions.” Journal of the American Academy of 
Psychiatry and the Law 31 (2): 205–10.

Hicks, J. 2004. “Ethnicity, Race and Forensic Psychiatry: Are We Color- Blind?” Journal 
of the American Academy of Psychiatry and the Law 32 (1): 21–33.

Holden, G. 2003. “Children Exposed to Domestic Violence and Child Abuse: 
Terminology and Taxonomy.” Clinical Child and Family Psychology Review 6 (3): 
151–60.

Hoop, J., T. DiPasquale, J. Hernandez, and L. Roberts. 2008. “Ethics and Culture in 
Mental Health Care.” Ethics & Behavior 18 (4): 353–72.

Houchin, T., J. Ranseen, P. Hash and D. Bartnicki. 2012. “Th e Parental Alienation 
Debate Belongs in the Courtroom, Not in DSM- 5.” Journal of the American Academy 
of Psychiatry and the Law 40 (1): 127–31.

Jones, O. and F. Shen. 2012. “Law and Neuroscience in the United States.” In International 
Neurolaw, edited by Tade Spranger. Berlin: Springer- Verlag.

Kraus, L. and C. Th omas. 2011. “Practice Parameter for Child and Adolescent Forensic 
Evaluations.” Journal of the American Academy of Child and Adolescent Psychiatry 50 
(12): 1299–312.

Law and Neuroscience. 2015. “History: Phase I (2007–2011).” Accessed July 21, 2015. 
http://www.lawneuro.org/history.php.

Layde, J. 2004. “Cross Cultural Issues in Forensic Psychiatry Training.” Academic 
Psychiatry 28 (1): 34–9.

Martinez, R. and P. Candilis. 2009. “Ethics.” In Th e Psychiatric Report: Principles and 
Practice of Forensic Writing, edited by Alec Buchanan and Michael Norko, pp. 56–67. 
Cambridge: Cambridge University Press.

http://www.lawneuro.org/history.php


172 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

Melton, G. 2007. Psychological Evaluations for the Courts: A Handbook for Mental Health 
Professionals and Lawyers. 3rd ed. New York: Guilford Press.

Moeschler, J.B. 2008. “Genetic Evaluation of Intellectual Disabilities.” Seminars in 
Pediatric Neurology 15 (1): 2–9.

Mullen, P. 2000. Forensic Mental Health. British Journal of Psychiatry 176: 307–11.
Neal, T. and R. Guadagno. 2012. “Warmth and Competence on the Witness Stand: 

Implications for the Credibility of Male and Female Expert Witnesses.” Journal of the 
American Academy of Psychiatry and the Law 40 (4): 488–97.

Norko, M. and M. Baranoski. 2005. “Th e State of Contemporary Risk Assessment 
Research.” Canadian Journal of Psychiatry 50 (1): 18–26.

———. 2008. “Th e Prediction of Violence; Detection of Dangerousness.” Brief Treatment 
and Crisis Intervention Advance Access 8 (1): 73–91, doi:10.1093/brief- treatment/
mhm025.

Pandey, A., S. Phadke, N. Gupta, and R.V. Phadke. 2004. “Neuroimaging in Mental 
Retardation.” Th e Indian Journal of Pediatrics 71 (3): 203–9.

Parrott, C. and T. Neal. 2015. “Diff erences in Expert Witness Knowledge: Do Mock 
Jurors Notice and Does It Matter?” Journal of the American Academy of Psychiatry 
and the Law 43 (1): 69–81.

Penn, J. and C. Th omas. 2005. “Practice Parameter for the Assessment and Treatment 
of Youth in Juvenile Detention and Correctional Facilities.” Journal of the American 
Academy of Child and Adolescent Psychiatry 44 (10): 1085–1098.

Recupero, P. 2008. “Clinical Practice Guidelines as Learned Treatises: Understanding 
Their Use as Evidence in the Courtroom.” Journal of the American Academy of 
Psychiatry and the Law 36 (3): 290–301.

Recupero, P. and P. Christopher. 2015. “Gender Bias and Judicial Decisions of Undue 
Infl uence in Testamentary Challenges.” Journal of the American Academy of Psychiatry 
and the Law 43 (1): 60–8.

Scott, C. 2013. “Believing Doesn’t Make It So: Forensic Education and the Search for 
Truth.” Journal of the American Academy of Psychiatry and the Law 41 (1): 18–32.

Silva, A. 2009. “Forensic Psychiatry, Neuroscience, and the Law.” Journal of the American 
Academy of Psychiatry and the Law 37 (4):489–502.

Slovenko, R. 2011. “Th e DSM in Litigation and Legislation.” Journal of the American 
Academy of Psychiatry and the Law 39 (1): 6–11.

Steinberg, L. 2013. “Th e Infl uence of Neuroscience on US Supreme Court Decisions 
About Adolescent’s Criminal Culpability.” Nature June 20: 513–18.

Viljoen J.L., P. Zapf, and R. Roesch. 2007. “Adjudicative Competence and Comprehension 
of Miranda Rights in Adolescent Defendants: A Comparison of Legal Standards.” 
Behavioral Sciences and the Law 25 (1): 1–19.

Wettstein, R. 2010. “Th e Forensic Psychiatric Examination and Report.” In Th e American 
Psychiatric Publishing Textbook of Forensic Psychiatry, edited by Robert Simon and 
Liza Gold, pp. 175–206. Washington DC: American Psychiatric Publishing.

Zonana, H. 2008. “Commentary: When Is a Practice Guideline Only a Guideline?” 
Journal of the American Academy of Psychiatry and the Law 36 (3): 302–5.



173

CHAPTER 10

Veterans’ Courts and 
the VA’s Veterans Justice 

Outreach Initiative

Emily A. Keram

INTRODUCTION

Th e nature of recent military engagements, improved recognition of the 
mental health needs of veterans, and the impact of service- related psychiat-
ric illness on criminal behavior have created new opportunities for forensic 
psychiatrists. Policies have been developed within state courts and legisla-
tures, as well as the Department of Veterans Aff airs that address the needs of 
justice- involved veterans.

JUSTICE- INVOLVED VETERANS

Approximately 30% of recent combat veterans suff er “invisible wounds,” 
including post- traumatic stress disorder (PTSD), traumatic brain injury 
(TBI), military sexual trauma (MST), and major depression (Tanielian et 
al. 2008). Rates of co- morbid substance use disorders range from 21% to 
35% (Petrakis, Rosenheck, and Desai 2011). PTSD and its related factors 
are associated with increased risk of criminal justice contact (Yager, Laufer, 
and Gallops 1984). Combat veterans may also experience homelessness 
(Greenberg and Rosenheck 2008), unemployment (Western, Kleykamp, and 
Rosenfeld 2006), and relationship problems (Riggs et al. 1998), increasing 
their risk for contact with the criminal justice system.
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Approximately 200,000 veterans were incarcerated in U.S. jails in 2007, 
roughly 10% of the total inmate population (Elbogen et al. 2012). One study 
demonstrated that jail screening for PTSD among incarcerated veterans 
was as high as 39% (Saxon et al. 2001). It is currently estimated that almost 
20% of veterans meet diagnostic criteria for PTSD (Tanielian et al. 2008). 
Combat veterans present with more severe symptoms of PTSD (Kaylor, 
Wing, and King 1987). Th ere is a strong positive correlation between the 
presence and severity of PTSD in veterans and increased rates of arrest and 
conviction (Calhoun et al. 2004). However, only half of Afghanistan and Iraq 
veterans referred for mental health services aft er deployment actually sought 
and received treatment (Hoge, Auchterlonie, and Milliken 2006; Milliken, 
Auchterlonie, and Hoge 2007).

Problem- solving alternative dispositions such as Mental Health and Drug 
Treatment Courts have been shown to decrease rates of recidivism (McNiel 
and Binder 2007) and improve psychological well- being, substance use 
abstinence, and quality of life (Cosden et al. 2005). Using these courts as a 
model, the fi rst Veterans Treatment Court (VTC) was established in Buff alo, 
N.Y. in 2008 (Russell 2014). Th e Buff alo VTC inspired other jurisdictions 
across the country to develop similar collaborative approaches to treatment 
and disposition, focusing on supervision of the veteran with the goals of 
reducing recidivism and long- term costs to taxpayers and increasing pub-
lic safety, while helping veterans lead sober, healthy, and productive lives 
(Russell 2014).

Th e Department of Veterans Aff airs (VA) also responded to the needs of 
justice- involved veterans. In 2009, the VA implemented the Veterans Justice 
Outreach (VJO) initiative to partner with the criminal justice system in 
identifying veterans who would benefi t from treatment as an alternative to 
incarceration. VJO facilitates access to care for justice- involved veterans by 
referring the veteran to VA and community treatment and services. VJO’s 
mission is to prevent homelessness, improve social and clinical outcomes, 
facilitate recovery, and end recidivism.

Th e number of VTCs in the United States grew rapidly aft er their estab-
lishment in 2008. In June 2014 there were 220 VTCs nationally (Justice for 
Veterans). Th e VA’s VJO provides services to veteran defendants in VTCs as 
well those in jurisdictions that do not maintain a separate docket for veterans. 
A Veterans Justice Outreach Specialist, typically a social worker, is assigned to 
every VA facility providing clinical services to liaise between criminal courts, 
local VA treatment centers, and appropriate resources in local communities 
(Clark et al. 2010).

Forensic psychiatrists may interface in VTCs in a variety of contexts. 
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Th ose with previous experience in Mental Health or Drug Treatment Courts 
may lend their expertise during the planning and early implementation 
phases of new VTCs. Forensic psychiatrists who are members of the VTC 
team that reviews the docket weekly may provide expertise and recommenda-
tions regarding suitability for admission to the VTC, diagnosis and treatment, 
risk factors for recidivism and other unwanted behaviors, court reporting 
requirements, and management of counter- transference between VTC team 
members and the veteran defendant. Community- based forensic psychiatrists 
may be called upon by the court, defense attorneys and the prosecution for 
a variety of assessments relating to suitability for, and court requirements 
during, VTC participation. Th ey may also be called upon to provide expert 
reports or testimony in jurisdictions where proof of a nexus between military 
service, mental illness, and criminal behavior is mandated by state legisla-
tion. VA psychiatrists, whether forensically trained or not, do not typically 
participate directly in VTCs. However, they may be called upon to submit 
treatment records, participate in treatment planning, and document ongoing 
compliance with treatment.

VETERANS’ COURTS

Creating Relationships
Establishing partnerships and subsequent collaborative planning precede the 
implementation of VTCs. In addition to the judge, defender, and prosecu-
tor, the VTC team may include the local VA VJO Specialist, County Veterans 
Service Offi  cer or VA Benefi ts Administration (VBA) Benefi t Specialist, a 
forensic psychiatrist, probation offi  cers, jail personnel, and Veteran Mentors. 
During the planning process the roles and responsibilities of team members 
should be delineated (Russell 2014).

Th e VA VJO Specialist may provide a veteran defendant with referrals to 
VA and community- based resources. Th e Specialist also helps educate team 
members on issues facing veterans. Th e county Veterans Service Offi  cer or VA 
Benefi t Specialist may assist the defendant veteran in identifying and apply-
ing for local, state, and federal entitlements and assistance. As noted above, a 
forensic psychiatrist may serve both an educational and consultative role for 
the treatment team, assisting in the development of preferred treatment plans 
and court requirements, and fostering awareness of counter- transference 
problems and their management. A probation offi  cer provides compliance 
reports. Jail staff  may develop screening procedures to identify veterans 
during booking, as many VTCs rely on a sequential- intercept model for case- 
identifi cation (Blue- Howells et al. 2013). Th ey may also assist in monitoring 
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veteran functioning and compliance with in- custody requirements, such as 
participation in mental health or recovery services.

Veteran Mentors serve a vital role in many VTCs. Th ey are usually combat 
veterans from the community who volunteer to support veteran defendants 
during the pendency of the criminal proceedings. Many have overcome 
signifi cant diffi  culties, including criminality, in their own readjustment to 
civilian life. Mentor support may take the form of providing transportation 
to court and treatment; role- modeling successful community re- entry aft er 
military discharge; promoting camaraderie; and off ering an empathic ear. 
Defendant veterans feel a special connection to Veteran Mentors based upon 
their shared military experience (Hawkins 2010). Th e Veteran Mentor may 
be able to assist and infl uence the defendant veteran when civilian members 
of VTCs are not successful. Many VTCs develop a Veteran Mentor training 
program or handbook, which provides education about the legal system, the 
role of Veteran Mentors, diagnosis and treatment of common problems, and 
VA and community resources. Many Veteran Mentor programs make their 
trainings and handbooks available online (California Veterans Legal Task 
Force; Buff alo, NY Veteran’s Court).

Court Format
During the planning stages, VTC team members should decide the format of 
the court. Jurisdictions should be aware of legislation that may govern aspects 
of VTCs (see below). Several VTCs and allied organizations publish policies 
and procedures online, providing guidance to jurisdictions planning such 
courts (Buff alo Veterans Treatment Court, Florida Offi  ce of the State Courts 
Administration 2014, and Veterans’ Courts Harris County Texas).

Resources and referrals will determine the interval of court sessions, the 
size of the docket, and whether the VTC team will meet prior to each session 
to review the defendants’ progress and plan future requirements. Because 
identifi cation of veteran defendants may be diffi  cult, consideration should be 
given to allowing them to be referred to the VTC at any point in the criminal 
process, including probation. Th e VTC team must decide whether their court 
will function as pre- trial diversion or require defendants to plead guilty to 
the charges prior to entering court, with the understanding that a sentence 
may be suspended and charges dismissed upon successful completion of 
court requirements. Th ere is some evidence that the leverage conferred by 
requiring a plea is associated with higher compliance and graduation from 
VTCs (McMichael 2011). However, VTCs should be aware of online report-
ing procedures in their jurisdiction, as online records may have long- term 
consequences. Concerned jurisdictions may prefer to off er pre- trial diversion 
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to veteran defendants off ering a lengthy period of court- ordered treatment 
and monitoring in lieu of a jail sentence or probation (Russell 2014).

Criteria should be established to determine defendants who will initially 
participate in the VTC while serving time in jail as opposed to being placed 
directly on probation. Parameters for determining the interval of status hear-
ings and overall length of VTC participation should also be addressed. In 
planning most issues, the VTC team should provide for as much fl exibility 
as possible to allow for determinations to be made on a case- by- case basis. 
VTCs, like all multi- disciplinary ventures, require patience and fortitude on 
behalf of everyone involved (Russell 2014).

Eligibility
One of the most important tasks during VTC planning is defi ning eligibil-
ity criteria for veteran defendants. Factors to consider include psychiatric 
diagnosis; conditions of military service; whether there is a nexus between 
diagnosis and military service; and whether there is a nexus between diagno-
sis and alleged criminal behavior. Nationally, eligibility criteria vary widely in 
VTCs. Some jurisdictions, such as the Buff alo VTC, accept veterans regard-
less of their diagnosis or service conditions. Other courts restrict eligibility 
to veterans who, for example, served in combat, qualify for VA services, or 
have certain psychiatric diagnoses (Russell 2014).

Th e nature of the alleged criminal conduct is one of the most impor-
tant factors considered in determining eligibility. No VTC accepts serious 
violent crimes such as rape or murder. Th e Buff alo VTC accepts veteran 
defendants charged with any nonviolent felony or misdemeanor. Common 
charges include driving while intoxicated, theft , and drug possession. Violent 
crimes are evaluated on a case- by- case basis, with the District Attorney’s 
offi  ce ultimately deciding on eligibility. In more serious off enses, for exam-
ple, domestic violence, veterans are accepted if their behavior has changed 
proximate to their service as opposed to those with a prior history of violence. 
Consideration is also given to the fact that both PTSD and traumatic brain 
injury (TBI) are associated with irritability, anger, and behavioral dyscontrol 
(Russell 2014). Some VTCs, such as Los Angeles County, accept only veterans 
facing felony charges (Santa Cruz 2012). Individual VTCs determine how to 
weigh factors such as prior criminal record and victim’s wishes in establish-
ing eligibility criteria (McMichael 2011).

Th e judicial response to successful completion of VTC requirements varies 
within and between jurisdictions. Outcomes range from complete removal 
of charges to a case- by- case determination of disposition. Th e Buff alo VTC 
provides removal of charges to its graduates. Results in some jurisdictions are 
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bound by statute. In California, for example, convictions for violent crimes 
and driving while intoxicated remain on the record (California PC 1170.9).

Legislation
Several states have passed legislation aff ecting VTCs and veteran defend-
ants. Some states take an active role in defi ning VTC structure, eligibility, 
treatment, and monitoring. Other legislatures limit their authority to circum-
scribed matters regarding veteran defendants generally.

Illinois

Illinois’ Veterans and Servicemembers Court Treatment Act of 2010 (Illinois 
Public Act 096- 0924) provides comprehensive requirements for VTCs. All 
veterans are eligible for court referral provided they had an other than dis-
honorable discharge. A history of combat duty is not required. Illinois grants 
the prosecution the discretion to accept both pre-  and post- adjudicatory vet-
eran defendants. Both the prosecution and court must approve admission 
to the VTC. Th e defendant must demonstrate willingness to participate in a 
treatment program. Defendants must be excluded from VTCs if they have 
been convicted of a violent crime within the past ten years. Violent crimes 
include murder, sexual assault, aggravated assault, armed robbery, arson, 
kidnapping, stalking, or any off ense involving discharge of a fi rearm result-
ing in serious bodily injury or death. Defendants failing to complete a VTC 
program within the prior three years are also excluded.

Illinois requires VTCs to work closely with jail and VA clinicians in 
assessing risk, treatment needs and available resources. Th e court may order 
outpatient, inpatient, residential, or custodial substance use disorder treat-
ment; counseling; compliance with medication; and all follow- up treatment 
recommendation.

Failure to meet the conditions of Illinois VTCs may result in modifi cation 
of the terms of participation, revocation of participation, and prosecution or 
sentencing. Grounds for violation, termination, or discharge may include 
treatment non- compliance, failure to respond to treatment, and additional 
criminal conduct. Successful completion of VTC may result in dismissal of 
the original charges, termination of sentencing, or discharge from other sanc-
tions related to the original prosecution

Florida

Th e T. Patt Maney Veterans’ Treatment Intervention Act of 2012 amended 
pre- existing chapters of Florida’s mental health and criminal codes (Florida 
Offi  ce of the State Courts Administration 2014). Local jurisdictions may 



VETERANS’ COURTS 179

establish a separate Military Veterans and Service Members Court Program. 
Florida provides pre- trial and post- conviction opportunities for participants. 
Th e state requires a nexus between psychiatric status and military service and 
is liberal in extending eligibility to those suff ering from mental illness, trau-
matic brain injury, substance use disorder, or a “psychological problem.” Th e 
statute directs courts considering acceptance of a defendant to consider the 
individual’s criminal history, military service, substance use disorder treat-
ment needs, mental health treatment needs, amenability to services, and the 
recommendations of the prosecution and victim. Unlike Illinois, weighing 
of these factors is left  to the discretion of the court rather than specifi ed by 
law (FL Stat § 394.47891 (2014)).

Florida excludes more charges than does Illinois. In addition to charges 
prohibited by Illinois, ineligible charges are expanded to computer pornog-
raphy, poisoning, abuse of a dead human body, aircraft  piracy, treason, and 
deployment of a destructive device or bomb. Defendants accused of a felony 
may be excluded if they rejected a prior off er of VTC participation on the 
record at any time before trial or previously entered a court- ordered veter-
ans’ treatment program. As in Illinois, Florida provides for a broad range of 
acceptable treatment options and sanctions if conditions of participation are 
not met. Felony charges may be dismissed upon successful completion of a 
pre- trial intervention program and arrest records for dismissed charges may 
be expunged (FL Stat § 948.08 (2014)).

Florida’s statutory options for management of non- veterans charged with 
misdemeanor possession of a controlled substance or drug paraphernalia are 
extended to those accepted into a pretrial veterans’ treatment intervention 
program. Referral to pretrial substance use disorder education and treatment 
approved by a drug court is allowed for defendants who have not previously 
been convicted of a felony nor been admitted to a previous pretrial program. 
Th e court must decline referral to pre- trial diversion if the prosecution estab-
lishes, by a preponderance of the evidence, that the defendant was involved 
in dealing or selling controlled substances (FL Stat § 948.16 (2014)).

With respect to conditions of probation or community control, Florida 
allows courts to mandate treatment for veterans and military servicemem-
bers with service- related mental health issues. Courts are directed to give 
preference to treatment programs through the VA or Florida Department of 
Veterans’ Aff airs (FL Stat § 948.21 (2014)).

California

Th e California legislature has a long history of recognizing the associa-
tion between combat trauma and criminal behavior. First enacted in 1982, 
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California Penal Code §1170.9 directs courts to consider treatment rather 
than incarceration when sentencing a defendant who serves or has served in 
the military, who may otherwise be sentenced to county jail or state prison. 
PC 1170.9 does not mention VTCs, allowing those jurisdictions without the 
resources to establish such courts to off er its benefi ts to all California justice- 
involved veterans (California PC 1170.9).

California requires a nexus between a mental disorder, military service, 
and criminal conduct. Like Florida, California allows for a broad understand-
ing of mental health consequences of military service, including “mental 
health problems.” Courts are allowed to use existing resources to obtain an 
assessment to aid in the determination of the relationship between psychiat-
ric distress, military service, and criminal behavior.

Th e veteran must plead guilty or be convicted, be eligible for probation, 
and agree to participate in the program. Appropriate treatment must be avail-
able. Th e court may order the defendant into local, state, federal, or private 
nonprofi t treatment for a period of time not to exceed that which the defend-
ant would have served in jail or prison. Th e law specifi es that sentence credits 
will be granted to a defendant placed in residential treatment for the time 
spent in the facility. Preference is given to treatment programs that have a his-
tory of successfully treating veterans for sexual trauma, TBI, PTSD, substance 
use disorders, or other problems regardless of their affi  liation with the VA.

California specifi cally recognizes the judicial interest in restoring to the 
community a defendant who acquired a criminal record due to a mental 
health disorder stemming from military service. Restorative provisions of 
the statute may be granted aft er a hearing, with fi  fteen days’ notice provided 
to the prosecution, defense, and victim. Th e defendant must show substan-
tial compliance with the conditions of probation and successful participation 
in court- ordered treatment that addressed the service- related mental health 
issue. Defendants must also demonstrate that they do not represent a dan-
ger to the community and that they have derived signifi cant benefi t from 
court- ordered education, treatment, or rehabilitation. Factors demonstrat-
ing signifi cant benefi t may include completion and degree of participation in 
education, treatment, and rehabilitation; progress in formal education; devel-
opment of career potential; leadership and personal responsibility eff orts; and 
contribution of service in support of the community.

California allows for far- ranging restorative provisions to eligible defend-
ants. Th e court may order early termination of probation, cancellation of fi nes 
(with the exception of victim restitution), and reduction of an eligible felony 
to a misdemeanor. Eligible participants may petition for expungement of 
their record in accordance with state law. Additionally, the defendant does not 
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have to disclose the arrest, the dismissed action, or the conviction that was set 
aside when information regarding prior arrests or convictions is sought under 
oath. (Defendants applying for a law enforcement position must disclose this 
history.) Th e court may order the sealing of police and court records related to 
the dismissed action. Th e dismissal precludes any future action based on the 
conduct charged. Th e legislature did restrict or prohibit restorative provisions 
in certain circumstances. A conviction that was set aside may be considered as 
a prior conviction in future prosecutions. Convictions in a dismissed action 
may also be considered a conviction when two or more convictions may lead 
to revocation or suspension of a driver’s license. Finally, the defendant’s DNA 
profi le will not be removed from the state data bank by dismissal of an action 
involving conviction on an eligible off ense.

VETERANS JUSTICE OUTREACH

Over a two- year period (fi scal years 2010 through 2012) VJO Specialists had 
contact with 37,542 veterans (Finlay et al. 2016). Results of a nationwide sur-
vey of VJO Specialists showed that they staff ed 98% of the 168 known VTCs, 
dockets, and tracks (McGuire, Clark, and Blue- Howells 2013). Th ey also ser-
viced jurisdictions that lacked such programs. Forty- two percent of VTCs 
were staff ed in person on a weekly basis, 27% on a bi- weekly basis, and 30% 
on a monthly basis. VJO Specialists covered four courts by telephone due to 
distance or infrequency of court sessions. On average, VJO Specialists spent 
eleven hours each month in court for either team meetings or court sessions 
(McGuire, Clark, and Blue- Howells 2013).

Th e courts’ criteria for veteran admission generally paralleled the VA’s 
mission of serving veterans of all eras. Sixty- four percent of courts allowed 
admission of veterans ineligible for VA services. Th is population consti-
tuted an average of 14% of the caseload of those courts. VJO Specialists were 
involved in many aspects of court functioning, including planning and imple-
mentation. Th ey strongly supported direct involvement of other VA services 
in VTCs, such as Vet Center Counselors and Benefi ts Specialists. Defendant 
veterans were more likely to follow through with referrals when other VA staff  
were present in court. Over half of the courts had an active Veteran Mentor 
program, with another 21% having a program in development. Th ere were a 
total of 851 active Veteran Mentors nationally, with an average of nine men-
tors per court. In keeping with the primary VJO mission of providing liaison 
services and education, VJO Specialists functioned as mentor program coor-
dinators in only 8% of VTCs. Th e majority of mentor program coordinators 
were volunteers or Veteran Service Offi  cers (40%). Th e VA does not advocate 
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for the VJO Specialist to assume the role of mentor program coordinator as 
mentors supplement, but primarily function outside VJO’s principal mission 
(McGuire, Clark and Blue- Howells 2013).

VJO Specialists reported that the average length of involvement in the courts 
for misdemeanants was fi ft een to eighteen months and slightly longer for felons. 
Sixty- nine percent of participants successfully completed the court require-
ments and recommended health care treatment programs. Terminations were 
due to death, repeated non- compliance, disappearance, transfer, voluntary 
separation, or illness (McGuire, Clark and Blue- Howells 2013).

Fift y- nine percent of VTCs evaluated program functioning. Forty- nine 
percent kept a database that recorded baseline clinical, social, and criminal 
justice characteristics of veterans. VJO Specialists reported that 21% of courts 
had a formally approved evaluation process, usually as a funding require-
ment. Courts that did not conduct program evaluation most frequently cited 
lack of funding, staff , or expertise to conduct such assessments. Several VJO 
Specialists noted that the National Association of Drug Court Professionals 
(NADCP) published a model evaluation program that could easily be adapted 
to VTCs. Th e survey noted the rapid expansion of VTCs with the result 
that VJO Specialists were near or at capacity for staffi  ng them. Collection of 
evidenced- based results of VJO involvement was encouraged, in part to sup-
port requests for additional federal funding of the VJO Initiative (McGuire, 
Clark and Blue- Howells 2013).

VTC RESEARCH

Demographics
Th e largest study of justice- involved veterans in contact with a VJO Specialist 
found that males aged forty-fi ve and above comprised the majority of VTC 
veteran defendants (62%). Twenty- three percent were less than thirty- fi ve 
years old. Four percent were female. Most were white (59%) or African 
American (32%). Forty percent were single and 37% were divorced/sepa-
rated. Twenty- one percent were homeless and 45% had a service- connected 
disability rating (Finlay 2016).

Diagnoses
VJO Specialist contact with a justice- involved veteran was associated with 88% 
having a subsequent VA treatment visit. Most veterans (90%) were diagnosed 
with a disorder. Seventy- seven percent were diagnosed with at least one mental 
health disorder and 71% were diagnosed with at least one substance use dis-
order. Forty- seven percent were diagnosed with more than one mental health 
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disorder, 46% with more than one substance use disorder, and 58% with dual 
diagnoses. Th e three most common non- substance- related diagnoses were 
depressive disorders (57%), PTSD (37%), and anxiety disorders (22%). Fift y- 
seven percent of veterans were diagnosed with alcohol use disorder, 13% with 
opioid use disorder, and 36% with other drug use disorders (Finlay 2016).

Use of Treatment Services
Ninety- seven percent of veterans diagnosed with a mental health disorder 
entered treatment within one year of their contact with a VJO Specialist. 
Seventy- two percent of veterans diagnosed with a substance use disorder 
entered substance misuse treatment. Entry into treatment was associated 
with being older, white, homeless, and having only one mental disorder. 
Treatment engagement, defi ned as six or more outpatient visits or inpatient/
residential treatment, was 79%. Treatment engagement was associated with 
being female, between ages 25 and 54, and being Asian. Veterans in urban 
areas and homeless veterans were also more likely to engage in treatment. 
Having a service- connected disability rating and being dually diagnosed were 
also associated with engagement in treatment. Veterans with VJO Specialist 
contact were more likely than similarly diagnosed non- justice- involved vet-
erans to engage in treatment. Court- ordered treatment likely accounted for 
some of this diff erence. Native Americans were less likely to enter care aft er 
a VJO contact, suggesting the need for targeted outreach to this community 
(Finlay 2016).

Symptom and Functional Improvement
Veterans who participate in VTC- ordered treatment have been shown to 
experience improvement in mental health and overall functioning. Measures 
of PTSD symptoms, sleep, substance use, depression, emotional well- being, 
and overall energy improve significantly during VTC involvement and 
treatment. Veterans also reported improvement in recovery orientation, 
family relations, social connectedness, and social functioning. Most meas-
ures showing improvements between pre- treatment and six months also 
showed further improvement or maintenance of gains between six and twelve 
months. At the twelve- month post- treatment follow- up, improvements were 
maintained in PTSD, depression, substance misuse, emotional well- being, 
and family functioning (Knudsen and Wingenfeld 2016).

Service Component Effectiveness
VTC services that predicted positive treatment outcomes included mentor-
ing, PTSD treatment, psychiatric medication, and substance use disorder 
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treatment. Th e presence of a Veteran Mentor program improved social con-
nections. Trauma treatment was associated with improvements in PTSD, 
depression, and overall functioning. Inpatient substance use disorder treat-
ment predicted improvement in substance misuse and sleep hours. Psychiatric 
medication was associated with improvements in depression, emotional labil-
ity, psychosis, and functioning (Knudsen and Wingenfeld 2016).

CHANGES IN THE SCOPE OF FORENSIC PRACTICE

As a result of the development of VTCs and the VJO Initiative, there has been 
an expansion of the scope of expertise courts seek from forensic practition-
ers in the VA and community- based settings. For example, as a condition of 
a veteran defendant’s admission, many VTCs require expert opinion regard-
ing the nexus between military service and the mental health issue related to 
the alleged criminal conduct. Th e evaluation of this nexus within the VA was 
previously the purview of VHA administrative personnel. Additionally, courts 
may rely on the expertise of forensic practitioners to develop treatment plans 
and to assist the VTC team in managing counter- transference issues. Th us, VA 
and community- based forensic practitioners must develop familiarity with 
mental health consequences of military service, tailoring treatment plans to a 
justice- involved population, the policies of VTCs, and relevant state statutes.

CONCLUSION

Veterans of all eras, regardless of service conditions, have been shown to have 
high rates of untreated mental health and substance use disorders. Additional 
factors, including homelessness and unemployment, further place veterans 
at risk for contact with the criminal justice system. Following the success of 
mental health and drug courts, the fi rst VTC was established in 2008. Th e 
number of such courts has grown dramatically since that time. Many state 
legislatures have responded to the treatment needs of justice- involved veter-
ans by passing laws supporting VTCs. A key component of VTC is a Veteran 
Mentor program, as peer support is associated with improvements in veter-
ans’ attitudes, behavior, and social functioning. Th e VA has responded to the 
needs of justice- involved veterans by implementing a VJO Initiative to link 
veterans to treatment and other resources in the community. Participation in 
a VTC is associated with improved mental health and functional outcomes. 
With the development of VTCs and the VJO Initiative, forensic practitioners 
in VA and community settings have new opportunities to provide expertise. 
As a result, they must be familiar with mental health consequences of military 
service, the policies of various VTCs and relevant state statutes.
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CHAPTER 11

Legislative Consultation and 
the Forensic Specialist

Michael A. Norko

Forensic mental health specialists are well- positioned to infl uence the devel-
opment of new legislation and the amendment of existing laws by virtue of 
their knowledge of case law and statutes, their experience with various mat-
ters related to the justice system and the legal regulation of psychiatry, and 
their clinical and/or research expertise in mental health. Such infl uence may 
be mediated through professional organizations, government agencies, or 
legislative liaisons or lobbyists. Forensic specialists may also interact directly 
with legislators as voting constituents or members of various interest groups.

Th is is not to imply, however, that such infl uence comes easily or that 
successes are routinely or expediently achieved or maintained. Nelson 
Cruikshank (a labor leader and lobbyist) noted in a presentation to the 
American Orthopsychiatric Association in 1966 that the adoption of con-
structive legislation is “a long and demanding process”; for example, it took 
fi ft y years for compulsory health insurance to be enacted as the law of the land 
from the time of the fi rst proposed model legislation in 1915 (Cruikshank 
1968). While Cruikshank also believed that skilled professionals had unique 
advantages to off er to legislators, he cautioned “Be not weary in well doing” 
(Cruikshank 1968, 73). Eric Redman took 300 pages to describe the federal 
legislative process that established the U.S. Public Health Corps (Redman 
1973).

More recently, Kevin Sullivan (a former Connecticut state legislative leader 
and Lieutenant Governor) advised that “What we get, or do not get, from 
government has everything to do with how we approach the institutional, 
political, and personal processes involved” (Sullivan 2008). Cruikshank had 
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advocated “the art of friendly persuasion” as the appropriate methodology 
for legislative advocacy (Cruikshank 1968, 67). Sullivan agrees with this 
idea, noting that changing policy is about building bridges, as well as build-
ing arguments. Th e former requires developing personal relationships, the 
latter requires a “focused, consistent, emotionally compelling” message that 
advances the “rhetoric of fairness, opportunity and personal responsibility 
embedded in our political culture” (Sullivan 2008, 12).

Psychiatrist Robert Becker has recently decried the loss of federal leg-
islative support for community psychiatry, which was established in the 
mid- 1960s, as a result of emerging federal fi scal policies and commercial 
economic interests in ensuing decades. He criticizes the loss of community 
services and the increased incidence of incarceration of people with psychi-
atric disabilities. As he urges, “If psychiatry does not rise up in protest to 
defend publicly the needs of its patients, we will have no grounds to dispar-
age society’s choices” (Becker 2015, 1099).

Irwin Perr (a former President of the American Academy of Psychiatry 
and the Law) similarly challenged forensic psychiatrists in 1979 to participate 
actively in the legislative process because without scientifi c input governmen-
tal decisions could not be responsible, even if responsive to other voices. As 
he stated, “Forensic psychiatrists, themselves acutely aware of the interaction 
of government power and social policy, must be alert to the need for profes-
sional input into the decision- making process” (Perr 1979, ix).

Th is chapter explores these themes regarding the involvement of forensic 
specialists in legislative and policy- making processes. It does so by noting 
the work of forensic professionals in legislative initiatives described in the 
literature and by illustrating legislative processes that involve signifi cant 
sociopolitical topics: competence to stand trial, civil commitment, involun-
tary medication, the management of sexual off enders, involuntary outpatient 
commitment, and gun control legislation. Forensic professionals are oft en 
called upon to contribute to local and national legislative eff orts. It would 
be beyond the scope of this chapter to explore local eff orts in a state by state 
fashion, but I will begin with some notable illustrations of local contributions 
from my own state.

EARLY INFLUENCE ON LEGAL REFORMS IN CONNECTICUT

Much of the early work in reforming mental health legislation in Connecticut 
was accomplished with the signifi cant input of Howard Zonana, who founded 
the Law & Psychiatry Division in the Department of Psychiatry at the Yale 
School of Medicine in 1975 and immediately embarked on the task of 
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incorporating legislative activity into the work of forensic psychiatry (Norko 
2010). Zonana was part of the group that worked on the 1976–77 revision 
of civil commitment law in Connecticut. Th is resulted in Public Act 77- 595, 
which included provisions for: specifi c components required of independent 
physician examinations of the individual; the opportunity for the individual 
to choose voluntary status at a commitment hearing; re- evaluation of com-
mitment aft er one year; a right to a probable cause hearing for individuals 
admitted under emergency certifi cates; and a duty of the hospital to discharge 
a person under emergency commitment who ceased to meet the standards 
for that commitment. Zonana similarly contributed to the development of 
child commitment statutes in Connecticut from 1978 to 1981, resulting in 
Public Acts 79- 511, 81- 247, and 81- 472, codifi ed at Connecticut General 
Statutes § 17a- 75 to 17a- 80. Zonana worked on draft ing a revised competence 
to stand trial statute aft er the previous one had been declared unconstitu-
tional, resulting in Public Act 81- 365. Following the Hinckley verdict and the 
national debate about the insanity defense in the early 1980s, Zonana worked 
as a member of the Law Revision Commission Advisory Committees on the 
Insanity Defense and Psychiatric Security Review Board Legislation (1982–
85), which resulted in the creation of Connecticut’s Psychiatric Security 
Review Board. Th e Board was modeled aft er one in Oregon, but with some 
signifi cant diff erences.

In 1983, two signifi cant cases were decided advancing the rights of civ-
illy committed patients to refuse medication (Rennie v. Klein; Rogers v. 
Commissioner of Dep’t of Mental Health). At the time, Connecticut law per-
mitted the involuntary medication of any involuntarily committed patient. 
Zonana worked with a group of psychiatrists, attorneys and judges for many 
years to attempt to create a new schema permitting due process for involun-
tary medication determinations. When years of discussion with advocates 
and the treaters failed to generate a consensus, a senior legislator forced a 
compromise that was written in seventy-two hours and resulted in Public Act 
93- 369. Th e Act established two diff erent involuntary medication procedures, 
each an altered version of what the two sides had advanced unsuccessfully 
over years of debate, neither of which was truly satisfying at the time to any-
one (Norko 2010). Th is is a fi tting illustration of Sullivan’s observation that 
“lawmakers … are less policymakers than they are policy diagnosticians and 
policy deciders. In other words, they make imperfect choices among imper-
fect options based on imperfect information under imperfect circumstances” 
(Sullivan 2008, 11).
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SEX OFFENDER LEGISLATION

Th e history of legislation related to sex off enders began in the 1930s with the 
enactment of “sexual psychopath” laws designed to treat and cure sex off end-
ers or keep them committed for the maximum criminal sentence period if 
they were not cured (APA 1999). By 1960, such laws had been enacted in 
twenty- fi ve states, but by 1970, the “optimism of earlier decades that psychia-
try held the cure to sexual psychopathy no longer shone so brightly” (APA 
1999, 11). In 1977, the Group for the Advancement of Psychiatry concluded 
that these laws were a poorly conceived and failed socio- legal experiment that 
did not achieve clinical goals of treatment and research, and that they should 
be repealed (GAP 1977, 935–42). Courts, the American Bar Association, Th e 
President’s Commission on Mental Health and the public also developed 
concerns about the laws (APA 1999). By 1985, all but six of those states had 
repealed such laws or no longer enforced them regularly (Brakel 1985, 740).

A horrifi c crime in Tacoma, Washington in 1989 was followed in 1990 by 
Washington’s Community Protection Act. Th e Act provided for the fi rst sex 
off ender registration in the country, as well as for special commitment pro-
cedures for “sexually violent predators,” as the Act referred to them. Kansas 
and Wisconsin enacted nearly identical laws soon thereaft er. By the end of 
the decade, fi ft een states had enacted such laws (WSIPP 2005). Over the sub-
sequent decade, six more jurisdictions developed such laws (ATSA 2010).

The National Association of State Mental Health Program Directors 
(NASMHPD) adopted a position statement about civil commitment of sexu-
ally violent criminal off enders in 1997 (NASMHPD 1997) following the 5- 4 
decision of the U.S. Supreme Court earlier that year in Kansas v. Hendricks 
fi nding such commitment laws constitutional (Kansas v. Hendricks 1997). 
NASMHPD noted, “Th e Court’s conclusion that the civil commitment of 
dangerous sex off enders who do not have a mental illness is constitutional 
does not necessarily mean that such laws represent good policy” (NASMHPD 
1997). Instead, the Association recommended that concerns about violent sex 
off enders should be addressed through the criminal justice system.

Concern about these statutes had also prompted the APA to create the 
Task Force on Sexually Dangerous Off enders in 1994, chaired by Howard 
Zonana and including forensic psychiatrists Gene Abel, John Bradford, 
Steven K. Hoge, and Jeff rey Metzner. An interim report was released in 1996, 
with the fi nal report released in 1999 (APA 1999). Th e report concluded:

In the opinion of the Task Force, the sexual predator commitment laws establish 
a nonmedical defi nition of what purports to be a clinical condition without regard 
to scientifi c and clinical knowledge. In so doing, legislators have used psychiatric 
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commitment to effect nonmedical societal ends that cannot be openly avowed. 
In the opinion of the Task Force, this represents an unacceptable misuse of psy-
chiatry. (174)

Th e Task Force recommended instead that legitimate societal concerns for 
punishment and incapacitation were rightfully achieved through customary 
sentencing procedures and the criminal justice system.

Th e Connecticut Committee to Study Sexually Violent Persons over-
lapped with the fi nal work of the APA Task Force, having been convened by 
the Governor in the summer of 1998. Th e Committee represented a broad 
range of stakeholders, including three forensic psychiatrists (Howard Zonana, 
Michael Norko, and Patrick Fox), and was co- chaired by the Director of 
Forensic Services of the Department of Mental Health and Addiction Services 
(DMHAS), Gail Sturges, an experienced forensic social worker. Th e commit-
tee invited testimony from three experts: W. Lawrence Fitch JD on sex off ender 
legislation; John Bradford MD on sex off ender treatment; and Dennis Dornan 
Ph.D. on evaluation, risk assessment and recidivism of sex off enders. (Fitch 
and Bradford were both members of the APA Task Force.) Th e committee 
ultimately recommended against enacting a sexual off ender commitment 
law, instead suggesting a criminal justice approach to the problem, including 
longer sentences and longer periods of supervision under parole (Report of 
the Committee 1999). Th e presence of forensic mental health professionals 
on this committee was critical at multiple junctures to repeatedly buttress-
ing the arguments against civil commitment. Th e legislature took up these 
recommendations in Public Act 99- 02, June Special Session. One part of this 
legislation created a new defi nition of “persistent dangerous sexual off ender” 
which empowered the courts to “sentence such person to a term of imprison-
ment and a period of special parole which together constitute a sentence of 
imprisonment for life” (CGS § 53a- 40(i) 1999).

Th us, forensic mental health professionals in Connecticut were able to 
help spare the public mental health system the “misuse of psychiatry“ (APA 
1999, 174) adopted in so many other jurisdictions. In its 1997 position 
statement, NASMHPD had also acknowledged the reality that states would 
adopt such civil commitment statutes despite their drawbacks. Th erefore, the 
position statement was also an eff ort to mitigate the risk of such statutes to 
public mental health systems by a variety of measures designed to separate 
the mental health agencies—and their resources—from the responsibilities 
for commitment of sexual off enders who did not have mental illnesses. In 
the late 2000s mental health professionals responsible for their public foren-
sic systems were divided among those whose states had avoided or rejected 
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sexually violent predator commitment laws and those who, regardless of their 
opinion about such laws, nonetheless were responsible for administering the 
resultant programs. Th ose who had such programs wanted to try to estab-
lish professional standards for implementing them in ways that attempted 
to attain the best possible practices. Th ose who did not have such programs 
argued that publishing such standards would undermine their eff orts to avoid 
burdensome statutes that had been rejected by professional organizations and 
were already decreasing in popularity, in part because of their potential for 
continually expanding costs. Th e result was a decision not to elaborate upon 
the 1997 position statement, despite considerable eff ort invested in draft ing 
a white paper on the topic in 2007.

Th e APA Task Force concluded that “sexual predator commitment laws 
represent a serious assault on the integrity of psychiatry” and that “psychiatry 
must vigorously oppose these statutes in order to preserve the moral author-
ity of the professional and to ensure continuing societal confi dence in the 
medical model of civil commitment” (APA 1999). Some forensic specialists, 
including psychiatrists, are in the diffi  cult position of implementing such 
laws in a manner as consistent with professional ideals as possible despite 
professional condemnation of them. Other forensic specialists must remain 
vigilant to “expectations of simple and simplistic relief ” of societal fears in the 
wake of new high- profi le tragic events (Norko 2000, 287) and stay prepared 
to participate in emerging legislative processes.

OUTPATIENT COMMITMENT LAWS

One of the outcomes of increasing deinstitutionalization from the 1960s 
through the 1990s was a growing number of patients in the community who 
did not accept the need for treatment but also did not meet stricter involun-
tary hospitalization criteria that developed during this time. Th e result was a 
highly visible subpopulation of individuals who were not treated eff ectively 
in the community and who became caught in the revolving door of brief 
repeated hospitalizations or, worse, incarcerations. States began to develop 
outpatient commitment statutes in the 1980s to cope with this situation (APA 
1999).

In 1987 the APA issued a Task Force Report on Involuntary Commitment 
to Outpatient Treatment. Th e report made legislative recommendations for 
criteria for outpatient commitment, including severe mental disorder, likeli-
hood of harm to self or others or substantial deterioration, lack of capacity 
to make informed decisions regarding treatment, recent hospitalization and 
failure to comply with aft ercare, a detailed plan describing the outpatient 
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treatment, a “reasonable prospect” that the plan will be eff ective, and the 
treaters’ agreement to accept the patient and the plan (APA 1987).

In 1996, the Connecticut DMHAS proposed legislation for outpatient 
commitment with criteria similar to those proposed by the APA Task Force, 
but without a requirement for lack of capacity or treaters’ explicit agreement 
to the plan (CGA 1996). Th e bill permitted involuntary medication without 
the patient’s informed consent if the absence of medication created a “direct 
threat of harm.” Medication would be administered in a manner and place 
that is “clinically appropriate, safe and consistent with the dignity and privacy 
of the respondent” (CGA 1996). 

In testimony at a public hearing before the legislature’s Judiciary 
Committee, psychiatrist and Commissioner Albert Solnit acknowledged his 
reluctant support for the measure (given his long- standing support for indi-
vidual liberties), noting that the bill would provide added safety for patients, 
their families and the public (Judiciary Committee 1996, 3). Psychiatrist 
Kenneth Marcus, DMHAS Medical Director, provided testimony that thirty- 
six states had such laws, the bill was tailored very narrowly to deal with 
violence and public safety, and it would aff ect a small number of patients 
(OLR 1996; Judiciary Committee 1996, 10). Howard Zonana testifi ed as a 
member of the committee that developed the proposal. Psychiatrist Roger 
Coleman testifi ed on behalf of the Connecticut Psychiatric Society in favor 
of the proposal (Judiciary Committee 1996). Th ere was much testimony 
from consumers and advocates in opposition to the bill, and members of the 
Judiciary Committee had many challenging questions for Marcus and others. 
In the end, the Judiciary Committee did not pass the bill on for considera-
tion by the General Assembly, but another bill included a provision to study 
the matter further (Public Act 96- 215, Sec. 2). Th at study did not result in 
subsequent legislation for outpatient commitment, nor did DMHAS propose 
such legislation again.

In 1999, the APA’s Council on Psychiatry and Law published its fi rst 
Resource Document on Mandatory Outpatient Treatment. Th e stated pur-
pose was to assist state psychiatric societies working on draft ing legislation 
related to mandatory outpatient treatment (MOT) (Council 1999). Th e APA 
later updated this Resource Document in 2000. By that time, forty- one juris-
dictions had enacted statutes permitting MOT, although only eighteen were 
using the statutes (Gerbasi, Bonnie, and Binder 2000). Th e document noted 
the mixed reviews in the literature regarding the eff ectiveness of MOT, but 
concluded that there were reasons to continue to support MOT for a subset 
of patients when certain criteria were met. It also concluded that MOT “con-
centrates the attention and eff ort of the providers,” enhancing the services 
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provided to the patient (Gerbasi, Bonnie, and Binder 2000, 141). Th e criterion 
of lack of capacity for informed consent from the 1987 recommendation was 
replaced with a criterion of lack of treatment compliance (Gerbasi, Bonnie, 
and Binder 2000, 136). Th e document contrasted its emphasis on need for 
treatment with the approach taken in most states linking MOT primarily 
to dangerousness to self or others (Gerbasi, Bonnie, and Binder 2000, 136). 
Importantly, the Resource Document acknowledged that in MOT programs, 
clinicians needed training in order to manage the dual role of therapy and 
social control—a basic tension that was clearly evidenced by confl icting tes-
timony in Connecticut in 1996.

By the time the APA Resource Document was published in 2000, another 
clinical- social- political dimension was in ascendency—the Recovery 
Movement in mental health care. Proposals for outpatient commitment 
resurfaced in Connecticut in 2000, but advocates proposed other strategies 
to address the problem of repeated clinical deteriorations associated with 
treatment non- compliance. One such strategy was funded that year—the Peer 
Engagement Specialist Project. In this project persons with lived experience 
of mental illness were provided with training and hired to off er support and 
engagement to clients who were having diffi  culty living successfully in the 
community (Rowe 2013). In 2003, the President’s New Freedom Commission 
strongly promoted the vision and principles of recovery and set out a national 
agenda to achieve important goals (Hogan 2003). Th e 2000s saw the gradual 
implementation of recovery principles in public mental health care across 
the country in varying degrees. In 2009 Connecticut was the only state to 
receive a grade A from NAMI—in the subcategory of Consumer & Family 
Empowerment. On overall grade, Connecticut was tied with fi ve other states 
with a B grade, the highest mark given to any state (NAMI 2009).

In 2012, S.B. 452 was introduced in the Connecticut legislature, permit-
ting probate court appointment of a conservator to authorize involuntary 
medication to a client aft er discharge from the hospital. NAMI- CT opposed 
this approach as antithetical to recovery values and individual autonomy in 
testimony before the Judiciary Committee (NAMI- CT 2012). Th e bill did not 
survive the committee’s consideration. Th e next year, in line with the sub-
stantial development of recovery values in the Connecticut public mental 
health system, Yale psychologist Michael Rowe advocated peer engagement, 
citizenship- based approaches, and mental health outreach as viable and pref-
erable alternatives to outpatient commitment in an editorial (Rowe 2013).

In the aftermath of the Sandy Hook tragedy in December 2012, the 
Connecticut General Assembly created a Bipartisan Task Force on Gun 
Violence Prevention and Children’s Safety (A Safer Connecticut 2013). Th e 
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DMHAS Commissioner, Patricia Rehmer, MSN, provided testimony to the 
Mental Health Services Group of this task force in January 2013. In her tes-
timony, Rehmer noted that forty- four states had some form of involuntary 
outpatient commitment but that many states did not implement the laws due 
to budgetary constraints (Rehmer 2013). She expressed concern that such 
a law would inhibit some people from seeking care and could deprive oth-
ers engaged in treatment of needed resources. Ultimately the Mental Health 
Group of the task force recommended mental health fi rst aid training for 
school staff , further study of mental health services available for adolescents 
and young adults, and case coordination initiatives in probate courts (A Safer 
Connecticut 2013).

Following the Sandy Hook shootings, the Helping Families in Mental 
Health Crisis Act of 2013 (H.R. 3717 2015) was introduced in Congress by 
Rep. Tim Murphy of Pennsylvania. Th e Act sought to expand and better 
coordinate mental health services through the country. One of the provisions 
of the bill required states to pass involuntary outpatient commitment laws. 
Th is raised concerns in Connecticut for DMHAS as well as for Senator Chris 
Murphy, who referred to that provision as a “nonstarter” (Ferris 2015). In the 
current version of the bill, H.R. 2646, co- sponsored by Rep. Eddie Bernice 
Johnson of Texas, this provision has been modifi ed to refl ect fi nancial incen-
tives for such programs, but not penalties for failure to establish them (Moran 
2015). Th e 2015 bill is strongly supported by the APA (APA 2015).

Yet the idea of outpatient commitment remains controversial as its social 
control vector runs counter to expanding recovery sensibilities. Forensic 
psychiatrist Alexander Simpson has noted that it is possible to deliver man-
dated treatment and attend to recovery principles by informing patients fully, 
enhancing their “sense of voice,” and treating them with respect (Simpson 
2015, 49). Manchak and colleagues have studied mandated treatment rela-
tionships in 125 mental health court participants in relation to voluntary 
treatment relationships. Th ey report that in mandated treatment clients 
experience signifi cantly greater therapist control but that the quality of the 
relationships remains affi  liative and autonomy- granting (Manchak, Skeem, 
and Rook 2014). Nonetheless, Connecticut offi  cials will continue to moni-
tor the progress of H.R. 2646 in relation to the recovery- oriented approach 
promoted by DMHAS.

GUN CONTROL LEGISLATION

During the last several decades, federal and state gun control legislation has 
been directed at persons with psychiatric disabilities, oft en following tragic 
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events. In the Gun Control Act of 1968, Congress created prohibitions of 
fi rearm possession by persons “adjudicated as a mental defective or commit-
ted to any mental institution” (codifi ed at 18 U.S.C. § 922(d)(4)). Th e Brady 
Handgun Violence Prevention Act (named for White House Press Secretary 
James Brady who was shot in 1981) was introduced in Congress in 1987 and 
passed in 1993. It required the creation of the National Instant Criminal 
Background Check System (NICS), “a national system that checks available 
records on persons who may be disqualifi ed from receiving fi rearms” (FBI 
2015) on the basis of prohibitions in 18 U.S.C. § 922. Following the Virginia 
Tech shootings in 2007, Congress passed the NICS Improvement Amendment 
Act of 2007, which required states to comply with reporting of prohibited 
individuals with both fi nancial incentives and penalties for failure to do so.

Th at Act also represented a failed opportunity to correct the unfortunate 
language of “mental defective” (Norko and Baranoski 2014). An action paper 
introduced by three Connecticut forensic psychiatrists (Victoria Dreisbach, 
Ezra Griffi  th, and Michael Norko) was passed in the APA Assembly in 2008, 
directing the APA’s Department of Government Relations (DGR) to work 
with Congress to eliminate the term (Norko and Dreisbach 2008). Although 
no Congressional action has taken place to date, the FBI did agree to change 
its use of the term, except for quoting federal law (Norko 2008). Th e APA 
position is that “Congress must take action to stop labeling Americans as 
‘mental defectives’” (APA 2010). Seven years aft er the Action Paper, with 
continued advocacy by the DGR, the alternative language proposed by the 
APA has made its way into two bills: the Safer Communities Act of 2015 
(H.R. 2994, Section 1738); and the End Purchase of Firearms by Dangerous 
Individuals Act (H.R. 2917). In a similar situation, Congress did change 
the language of “mental retardation” in Rosa’s Law in 2010 (Social Security 
Administration 2013), so we can remain hopeful that the mental defective 
language will also change in the near future with continued advocacy.

Th e Connecticut General Assembly had required state offi  cials to report 
prohibited persons to NICS in Public Act 05- 283, signed into law more than 
two years before the passage of the NICS Improvement Amendment Act of 
2007. Th is necessitated a memorandum of understanding among the state 
police, DMHAS, the judicial branch and the FBI, which was fi nalized in 
November 2006. Th ereaft er DMHAS and the judicial branch began report-
ing individuals to NICS who were found incompetent to stand trial or not 
guilty by reason of mental disease or defect, or who were civilly committed 
to a psychiatric hospital or had a conservator appointed for them. More than 
27,000 such individuals were reported for adjudications from 2003 to 2012 
(Norko and Baranoski 2014, 1620).
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Prior to these NICS- related actions, Connecticut had taken other actions in 
the wake of tragic shootings. In March 1998, an employee of the Connecticut 
Lottery killed four fellow employees and himself at work, in an apparent state 
of depression (CNN 1998). Within three months, the Connecticut General 
Assembly passed Public Act 98- 129, which required reporting to the state 
police of individuals who had been civilly committed. Such individuals had 
already been prohibited from gun possession for twelve months in Public 
Act 94- 1, but that prohibition relied on an honor system of individuals 
acknowledging their commitments on permit applications. Gail Sturges, then 
DMHAS Director of Forensic Services, worked with the state police and the 
state Department of Information Technology to create a “black box” system 
that would maintain the confi dentiality of civil commitment data (the other 
relevant adjudications were matters of public record under Connecticut law) 
and of gun permit applications, and only notify the state police and DMHAS 
when a match occurred between a disqualifying adjudication and an issued 
or requested gun permit (Norko and Baranoski 2014).

Continued concern over the Lottery shootings, amplifi ed in April 1999 
by the Columbine shootings, led to further legislation in 1999. A proposal 
was circulated calling for psychiatrists to evaluate individuals to make a 
determination as to whether they were safe to have a gun. Th e mental health 
community resisted this idea, arguing that there were no scientifi c data on 
which such a determination could be made by mental health professionals 
and that the measure was stigmatizing to persons with psychiatric disabili-
ties. Instead, Connecticut became the fi rst state to permit gun seizures by 
law enforcement offi  cers when an individual posed “a risk of imminent per-
sonal injury to himself or herself or to other individuals” regardless of mental 
health concerns (Public Act 99- 212, codifi ed at § 29- 38c(a)). Th e seizure is 
accomplished via warrant and the judge is to consider recent threats or acts 
of violence, acts of cruelty to animals, reckless use of fi rearms, history of use 
of physical force against others, prior involuntary confi nement in a psychi-
atric hospital, and illegal use of substances or abuse of alcohol. Th us, the law 
was craft ed to target risky situations without targeting people with psychiatric 
disabilities per se. Preliminary data are consistent with this idea. In a study of 
764 warrants from October 1999 through July 2013, 20% of the 700 men and 
30% of the sixty- four women (23% total) had histories of involuntary hos-
pitalization (Norko and Baranoski 2014). Current multi- university research 
eff orts, led by Jeff rey Swanson, are underway to compare the outcomes of 
the Connecticut law with a similar law passed in Indiana in 2006 following a 
tragic shooting in that state (Parker 2010).

Following the Sandy Hook shootings in December 2012, the Connecticut 
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General Assembly passed Public Act 13- 3, which provided for substantial 
new fi rearms control measures. Th e most signifi cant components of that Act 
for mental health were the provisions in Sections 10 and 11 requiring that 
individuals who voluntarily admitted themselves to a psychiatric hospital 
would be prohibited from gun ownership for six months. Because voluntary 
admission does not involve a mental health adjudication, no records of such 
admissions were previously kept and there was no database allowing state 
police to regulate gun permits on the basis of voluntary psychiatric admis-
sions. Th ese provisions were an addition to the NICS- based prohibitions and 
a surprise to the mental health community, which had had no opportunity 
to comment on these ideas as they were never discussed in a public hearing 
or otherwise opened to discussion.

Th e new law required DMHAS offi  cials to create another “black box” data 
system so that confi dential records of voluntary psychiatric admissions were 
not simply released to the police. It also required a mechanism for each of the 
thirty- two hospitals with psychiatric services to report this data regularly to 
DMHAS. Since the initiation of the data system, matches of voluntary admis-
sions with gun permits (current, surrendered or in application) has remained 
steady at about 3% (Norko and Baranoski 2014).

Psychiatrists have posed multiple objections to the bill (see Ackerman 
2014, for example), including that it deters individuals from seeking needed 
psychiatric treatment, especially among people who do not wish their psychi-
atric admissions reported to the government (for various reasons, including 
celebrity) and those who are required to use a handgun in their employment 
(law enforcement, security personnel). Some psychiatrists have argued that 
the restriction would make more sense clinically if applied to those who are 
involuntarily held on Physician’s Emergency Certifi cates (PEC, an involun-
tary fi ft een- day hold based on a single physician determination) rather than 
voluntary patients (Beckler 2014).

Neither the voluntary admission process nor the emergency certifi cate 
process contains the kind of due process ordinarily associated with depriva-
tion of a Constitutional right, in this case based on the Second Amendment. 
However, in a 2012 decision, the United States Court of Appeals for the First 
Circuit noted in dicta that temporary prohibitions might be constitutionally 
permissible pending further proceedings or if the individual had the abil-
ity to recover the suspended right through subsequent proceedings (U.S. 
v. Rehlander, 2012, 49). Th us, the constitutional concern about the lack of 
due process in the voluntary admission prohibition may not ultimately be 
problematic.

Th e concerns raised by psychiatrists about the prohibition continue to 
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arouse discussion. A proposal was submitted during the 2015 legislative 
session to have psychiatrists make individual assessments about which volun-
tarily patients were unsafe to possess fi rearms. Th is raised the same concerns 
about the scientifi c basis for such determinations as had been raised in 1998, 
when forensic professionals successfully argued against the idea. One possible 
direction to pursue would be to repeal the voluntary admissions prohibi-
tion, but grant psychiatrists an exception to confi dentiality in order to make 
a report of any patient not covered by NICS prohibitions (i.e., voluntary or 
PEC admissions) under the provisions of the gun seizure statute in situa-
tions of risk of imminent personal injury. Once again, this would represent 
a non- stigmatizing mechanism for dealing with the matter, through existing 
mechanisms. Th is will be the work for future legislative advocacy. Forensic 
psychiatrist Liza Gold has noted the examples of Indiana and Connecticut 
that allow the removal of fi rearms in dangerous situations without reference 
to mental illness per se. She encourages psychiatrists to take an active role in 
multidisciplinary public health approaches to reducing gun violence:

By supporting a focus on dangerousness and violence risk assessment rather than 
on mental illness, we can help steer the national discussion toward nondiscrimi-
natory approaches to reducing gun violence … We should look for opportunities 
to shape social policy and legislative initiatives so as to include a role for violence 
risk assessment, with or without mental illness, in the effort to reduce fi rearms- 
related death and injury (Gold 2013, 341–2).

CONCLUSIONS

Forensic mental health professionals have made signifi cant contributions to 
the evolution of legislation related to topics in mental health, as described 
here. Many other state and federal legislative initiatives involving forensic 
mental health input could be described in these and other relevant areas, but 
this would extend the discussion beyond the limits of this chapter.

It is important to note, however, that these contributions of forensic spe-
cialists have been the result of substantial and long- sustained eff orts. One 
illustration of this point is found in the work of forensic psychiatrist Robert 
Weinstock, who continues to document psychiatrists’ eff orts to revise and 
clarify California’s Tarasoff  ruling forty years aft er its fi rst release (Weinstock 
et al. 2014).

Successful legislative interventions require eff ectively translated com-
munication to the right people at the right time (Whiteford 2001). Th at 
communication entails the presentation of science and clinical experience 



200 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

in an emotionally compelling manner and a tolerance of imperfection in the 
process and its outcomes (Whiteford 2001; Sullivan 2008). Th e responsible 
use of government power and the development of social policy require the 
input of the unique skills and perceptions of forensic specialists (Perr 1979) 
who are keenly aware of the vagueries, challenges and successes in the appli-
cation of law at the personal level.

Perhaps even more critical to the potency of legislative contributions of 
forensic specialists are the humanistic goals at the center of the healing pro-
fessions and the societal obligations inherent to the healing mission. Th is 
responsibility is not a theoretical abstract; it is a mandate to be considered 
and practiced in a serious fashion. As Simone Weil observed:

It is the aim of public life to arrange that all forms of power are entrusted, so far as 
possible, to [those] who effectively consent to be bound by the obligation toward 
all human beings which lies upon everyone, and who understand the obligation.

Law is the totality of the permanent provisions for making this aim effective. 
(Weil 1998, 137–8)

It is the privilege of forensic mental health professionals to attempt to contrib-
ute to such provisions. It is also their burden, which can entail sacrifi ce and 
suff ering; the work is oft en long and diffi  cult and the outcomes can be disap-
pointing and even painful. My own recent eff orts at leading a multi- agency 
eff ort to adopt statutory provisions for dealing with defendants who are found 
not competent to stand trial and not restorable on serious charges illustrate 
this point. Aft er two years of research, study, and discussion within a care-
fully planned and deliberately inclusive consensus- building methodology, 
we failed at the very end to achieve unanimous support for the fi nal product, 
scuttling hundreds of hours of work and a solution desired by nearly all of 
the involved agencies. One lesson learned is that the forensic professional can 
lead a group toward a desired destination, but actually arriving depends not 
on the quality of the journey but in knowing that the entire entourage wants 
to fi nish together in the end.

Given such realities, it can be a signifi cant challenge to heed Cruikshank’s 
advice to “be not weary in well doing” (Cruikshank 1968, 73). To the will-
ing I off er Kent Keith’s stronger encouragement for such occasions: “What 
you spend years building may be destroyed overnight. Build anyway” (Keith 
1968).
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CHAPTER 12

Forensic Practice and 
Religion: Context and Change

John L. Young

INTRODUCTION

Both as academic disciplines and as aspects of everyday life, psychiatry’s 
dealings with religion and with the law have been harmonious in some ages 
and in others considerably more turbulent. Th ere are currently enough sig-
nifi cant developments to suggest that we are living in a period of growing 
mutual understanding characterized by a shared culture of responsible curi-
osity and mutually respectful regard for diverse values. Such is the case for 
the mainstream at least, despite the reactions of the inevitable noisy fringe 
groups (Dupre 2008).

Th is chapter is an endeavor to identify and describe some relevant and 
interesting religious realms of operation for forensic mental health expertise. 
Ours is a time of changes that open new opportunities and alter the older 
arenas in ways that demand wider vision and deeper sensitivity.

We begin with an examination of Christianity’s early roots in phenom-
ena of healing, noting how the founding church’s leaders were intimately 
involved with miraculous cures. We then see how during the early twenti-
eth century the apparent eff ects of the church’s decreasing secular hegemony 
included a withdrawal from involvements that threatened the leadership’s 
sense of security. Th ey expressed this in part by formatting several centuries- 
old intertwining legal customs into a detailed formulation or code of canon 
law. Included among its provisions was the restriction of the clergy from the 
practice of the healing arts, such as they were at the time.
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Th e Second Vatican Council (1962–65) initiated a much- needed revision 
of the Code of Canon Law, promulgated in 1983. It was quite thoroughly 
reworked and it dropped the restriction on clergy medical practice, only to 
begin experiencing a phenomenon that proved orders of magnitude more 
embarrassing than could ever result from any medical practice by clergy. 
Addressing the scandalous sexual abuse by clergy members calls for involve-
ment of forensic mental health expertise, a need fi nally acknowledged by the 
responsible offi  cials. Consultation is also needed to assist the recruitment and 
guidance of clergy in formation.

In addition, we update the church’s marriage tribunals’ use of experts to 
support the validity and usefulness of their decisions. Forensic experts in psy-
chology or psychiatry with an interest in religion are almost routinely needed 
in order to evaluate claims of serious psychological defi cit(s). Here one can 
contribute signifi cant help in alleviating emotional suff ering.

We conclude with accounts of two group experiences designed to show 
medical professionals’ pathways to experiencing the spiritual dimension 
inherent in their clinical work. Th ese can serve as models for the creative 
applications awaiting discovery by religiously or spiritually interested foren-
sic mental health professionals.

THE ANCIENT CHURCH

Today’s Roman Catholic Church’s early history is immersed in a tradition 
that is unabashedly positive about healing, whether it be physical, spiritual, 
or both. Well- accepted tradition dating at least to the second century has it 
that the evangelist Luke was a physician (Fitzmyer 1981). Not one of Jesus’s 
original disciples, Luke fi rst appears in Paul’s Letter to the Colossians (4:14) 
as “the beloved physician.” Luke’s gospel supports in some of its details the 
claim to medical authorship: for example, the detailed description of a fever 
(4:38) and of a paralysis (5:24–25). Also, Luke portrays Jesus responding most 
sensitively to the chronically hemorrhagic woman who touched his garment, 
receiving an instant cure because of her strong faith (8:43–48). Luke’s account 
states simply that no one had been able to heal her, whereas the version by 
Mark elaborates in a strikingly colorful way that the woman had long suff ered 
much from many physicians and spent all her means and was only getting 
worse. Th e importance of this omission on Luke’s part lies in the fact that 
Mark’s Gospel is Luke’s chief written source (Stuhlmueller 1968).

Luke also authored the Acts of the Apostles as a sequel to his Gospel. It 
is a narration of the apostles’ early experiences as the Church very gradually 
took shape. Luke recounts that as Peter opened his fi rst public speech, he led 
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with a reminder to his audience of the miracles performed by Jesus (2:22), 
invoking them as part of the basis for his authority to address the crowd. Luke 
(2:41) reported that about three thousand responded by receiving baptism. 
Shortly aft er, Peter and John, in the presence of a crowd entering the Temple 
for evening prayer, drew attention by their healing of a well- known lame 
beggar just outside the Temple (3:1–10). With the newly healed beggar still 
clinging to him, Peter spoke to the amazed crowd, by then greatly swollen. 
Th is time he again invoked the continuing power of Jesus as the explanation 
for the healing. At this point, according to Luke, the number of people bap-
tized grew to fi ve thousand.

Th us the positive association of physical curing and healing with growth 
in the faith has deep roots indeed in the Church’s early formative years. One 
later development illustrating this is the canonical requirement of two mira-
cles in order for a person to be declared a saint. Usually these consist of curing 
individuals suff ering from recognized incurable illnesses. Of course, the tes-
timony of properly qualifi ed medical expert witnesses is necessarily included 
in the process, usually over many decades.

Another positive connection between the healing arts and traditional 
Catholic consciousness fi nds expression in the naming of patron saints for 
many kinds of health workers as well as for suff erers living with a variety of 
medical conditions. A heartwarming touch is evident in this custom, encour-
aging faith to continue growing despite a painful grim prognosis by holding 
up an encouraging model for contemplation. Similarly for hardworking car-
egivers; some of them at least may look to the example of a patron saint to 
help combat the stressors inherent in their occupations. In general the Vatican 
declares these titles in response to requests from diverse sources oft en literally 
over the centuries. Th ey traverse many areas outside medicine, for example 
cities and countries. Some practices may be admittedly over- emphasized and 
verging on misguided idolatry. Neglect of this potentially helpful resource 
is probably more common. In either case its practice allies the Church with 
medicine in general.

A PUZZLING PROHIBITION: NO MEDICAL HEALING BY CLERGY

Over the course of nearly its fi rst two millennia, the Roman Catholic Church’s 
rules for governing and relating to her members arose gradually. Christian 
and pagan infl uences on the shape of church law converged and grew together 
aft er the Roman Empire became Christian. Th en, under the infl uence of the 
Renaissance, beginning in the thirteenth century with the rise of the univer-
sities, Roman law came to be re- understood and appreciated. It intertwined 
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with Church law, both developing over the succeeding centuries. Meanwhile, 
in England the law evolved by following the decisions of courts, rather than 
the academic conversations in the schools, giving rise to today’s common law. 
For Church law, the fi rst global set of provisions or canons, 2,414 in number, 
were crystalized into a single volume, the “Code of Canon Law” or “Codex 
Juris Canonici.” Promulgated in 1917, it is generally referred to as simply 
“the 1917 Code.”

Th e year 1917 was most defi nitely not a quiet one for most of the western 
world. For the Catholic Church in particular, it marked the last stage of a 
painful political and military decline that ended in the humiliating loss of the 
territory that had been the Papal States. Th is also meant a serious waning of 
diplomatic infl uence. As they suff ered decreasing control over temporal mat-
ters, the Church leadership naturally and properly sought to organize from 
within to gain whatever control was still possible. In this context the 1917 
Code defi ned how and by whom a virtual universe of aff airs would hence-
forth be arranged and managed. Th e Code delves into minute detail regarding 
roles, status, qualifi cations and duties of Church members, top to bottom, 
and each of the seven sacraments, including matrimony, as will become 
evident below.

Th e 1917 Code includes 383 canons devoted to governing the clergy. 
Naturally they vary considerably in length and in the seriousness of their 
subject matter. Th eir mere number would again suggest a strong need for 
power or control. One provision in particular is rather surprising, in view of 
the Church’s long-standing traditions inculcating deeply held positive con-
nections with medicine and healing as described above. It is Canon 139, and 
it specifi es that without the pope’s specifi c permission, known as an apostolic 
indult, members of the clergy may not practice medicine or surgery. Also, 
they are not to hold higher political offi  ce. Why? By way of explanation the 
canon labels these activities as unbecoming (indecora) or foreign (aliena) to 
the clerical state.

Th e context of this puzzling law off ers some clarifi cation. For example, 
although the pope himself must grant permission for clerics to run for high 
public offi  ce or practice medicine or surgery, only the local bishop’s permis-
sion is required to run for lower political offi  ces. Similarly, clergy are not to 
take part in boisterous hunting, but they are free to hunt alone or in small 
private parties. Th ey are to stay away from unbecoming spectacles but are 
free to enjoy the more modest productions. Also fi tting this pattern, the Code 
recognizes several varieties of military commitments and rules each one as in 
or out for clergy. However, a few roles are ruled out entirely, such as butcher 
or executioner.
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Th e 1917 Code of Canon Law, then, appears to portray a felt need on the 
part of those in charge to impose dictates to a minute and intrusive degree. Yet 
one can also readily see a desire to appeal to the reader or subject’s powers of 
reason by repeatedly off ering a phrase or clause of explanation. Th e Code can 
be seen as a whole that is abundantly humane and sympathetic, a needed sup-
port for trying times. Any human document, especially a somewhat long one, 
is bound to have some diffi  cult passages. In this way the perplexing provision 
in Canon 139 may be, if not fully understood, at least respected at face value. 
Th ere are two outstanding examples of such respect (Lynch 1985, 224). One 
is the Rev. Robert F. Drinan, a Jesuit priest and lawyer from Massachusetts 
who served for a decade in the U.S. Congress but obediently declined to run 
again in 1980 when he received word through the Jesuit Superior General, 
Rev. Pedro Arrupe, that he no longer had the permission of Pope John Paul II 
to run for Congress. During the same election season, a Norbertine priest 
from Wisconsin, Robert J. Cornell, obeyed when he received word from the 
apostolic delegate (pope’s representative) to the U.S., Archbishop Jean Jadot, 
that he also was not to run again for Congress.

Most of the commentaries off er little by way of explanation of the Church’s 
reasons for excluding its priests from functioning also as physicians. In evalu-
ating possible explanations one would do well to remember the state of the 
medical arts in 1917. In the U.S. it was a time of contention among several 
schools or traditions: allopathic, homeopathic, osteopathic, chiropractic, and 
even naturopathic. Th e Flexner Report, with its documentation of the need 
for specifi c reforms to American medical education practices, was just begin-
ning to make its weight felt.

When Pope John XXIII convened the Second Vatican Council in 1963 
he included a call for a revision of the 1917 Code of Canon Law. He quite 
possibly had the wisdom to foresee the seismic changes that he was setting 
into motion as he called for aggiornamento. As the Council’s fi rst session 
came to its end in March of 1963, the pope appointed the fi rst members 
of the Pontifi cal Commission for the Revision of the Code of Canon Law. 
Sagaciously, the appointed group suspended its work until aft er the Council 
completed its own work in late 1965. Th e new Code was ready in 1983. It 
maintained much of the character of the 1917 version, with added attractive 
qualities including enhanced recognition of the dignity of the human person, 
the importance of local communities, and the roles of laypersons and the need 
for consultation. Although most of the clerical role restrictions remained, 
both in letter and in spirit, the clause in Canon 139 requiring an apostolic 
indult for clerics to practice medicine or surgery disappeared. Th e commen-
taries make only passing mention of this change, off ering no speculation 
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regarding its signifi cance. Evidently the prohibition itself had lost its signifi -
cance. Present or absent, it no longer seemed puzzling.

A PERPLEXING PROBLEM: THE CLERGY SEXUAL ABUSE 
SCANDAL

Just as the church was announcing the 1983 revision of its Code of Canon Law, 
the fi rst signs were appearing of the clergy sex abuse scandal that would grow 
gradually and inexorably to reach historic proportions. It was to continue well 
over the next three decades (McGreevy 2004). To say the least, it was soon 
clear that the carefully wrought rules of Canon Law that attempted to gov-
ern every aspect of clerical formation and conduct had missed something of 
vital importance. It is also clear that forensic psychiatry and psychology are 
of critical relevance for addressing several aspects of the scandal.

For example, the 1983 Code added requirements not in the 1917 version 
for psychological screening of applicants for clerical studies. It also calls for 
additional expert consultation to those in charge of formation programs 
when indicated. It is obvious that seeing to the new canon law provisions 
can be a worthwhile and satisfying area for the services of forensic mental 
health expertise. Even though many seminaries had been using psychologi-
cal screening and expert consultation for up to two decades by 1983, all too 
many individuals at risk of being or becoming sex abusers had already been 
accepted into and completed their clerical formation programs. Th is reality 
serves to accentuate the urgency of involving more interested forensically 
trained experts in a very worthwhile preventive function.

For all too many years it was quite easily possible for a cleric of any 
denomination to live as a serial abuser, so deferential were the criminal trial 
courts to crossing the fi rst amendment wall between church and state (Young 
and Griffi  th 1995). In a major shift , dramatically marked in Boston in 1982 
(Gautier, Perl, and Fichter 2012), the criminal and civil courts fi nally began 
to demonstrate that they were learning from the clergy sex abuse scandal no 
longer to be so deferential to the religious establishment. From this develop-
ment it follows that these courts will require experts to assess the validity of 
accusations of clergy sexual abuse as well as risk assessment.

Inevitably some small number of sexual abuse accusations proves to be 
false. Owing to the high personal and emotional costs of lodging accusations 
in most situations, these are a very tiny minority. Th is is fortunate considering 
the high price inevitably exacted of those falsely accused, at least two bishops 
among them. Th ey can be diffi  cult to tease out from among all the valid claims 
due to the strong pressures to fi nd reasons or excuses to exonerate accused 
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clergy. Here lies an especially important challenge for the forensic mental health 
professional. Private fi rms are actively providing competent and thorough 
professional assessments at the individual and diocesan levels. In a forward- 
looking move, the Conference of U.S. bishops has added the appropriate 
expertise to its staff . As the latter turn over, more will be required over time.

As an important aside there are many who quite naturally believe that the 
celibacy requirement is signifi cantly to blame for the problem. Th is does not 
seem to be currently supported as a generality by the evidence. However, 
the possibility of indirect causality is not ruled out for a signifi cant number 
of cases. Relevant examples include fi ndings of strong feelings of loneliness 
in younger priests leaving their priesthood within fi ve years and among 
substance- abusing clergy (Haggett 2005). It is also worth remembering that 
clergy sexual abuse is present across the globe and among virtually all the 
denominations (Benyei 1998). Correspondingly, celibacy is by no means 
essential to priesthood. It became a requirement only in the twelft h century 
in response to a severe need to upgrade the seriously deteriorating quality 
of discipline among clerics of the Latin Church at the time. It was never in 
place for the eastern or Orthodox churches, most of whose clergy are mar-
ried today. Once ordained, they do not marry, and celibacy is a requirement 
for their bishops.

Interestingly, it appears more likely than not that the proportion of clergy 
sexual abusers is substantially below that of all adult men (Lakeland 2006). 
Th e absolute numbers are on the decline, since possibly as early as 1990. 
Th is is probably due to many factors, including results of better screening 
and training beginning to show their eff ects. Of course, the pool of potential 
off enders shrinks and ages over time. Nevertheless, at the present time we are 
apparently experiencing a shortage of experts for screening and rehabilitation 
including risk assessment.

Most observers agree that the crisis could be entering the beginning 
stages of resolution, as refl ected by well- written narratives covering the scan-
dal’s historical course (McGreevy 2004). In the U.S., bishops are becoming 
less uncomfortable with formulating local and national rules and practices 
intended to alleviate those conditions that have worsened the problem as 
well as to encourage the forces for resolution (McGreevy 2004). According 
to widely- held public opinion, this apparent tendency towards accepting a 
fuller responsibility needs to be supported and encouraged. Especially impor-
tant is the need to back up resolutions and other statements with eff ective 
action. Interested forensic mental health experts are especially suited by their 
experiences to provide in consultation their advice for promoting continued 
positive episcopal policies and procedures.
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Forensic mental health experts who enter this realm may expect to 
encounter some engaging challenges. For example, administrators who refer 
clergy for assessment and potential treatment might tend, in their habitual 
and well- intended zeal to protect confi dentiality, to provide inadequate histo-
ries and insuffi  cient documents that fail to convey the seriousness of what has 
happened. Th is of course vitiates the professional expert’s eff ectiveness. On 
the other hand, disclosures by clergy of confi dential information concerning 
congregants’ behavior may turn out even in secular court not to be permis-
sible (Griffi  th and Young 2004). Th ese situations are all variants of the “two 
hats” double loyalty or dual role relationships situation (Strasburger, Gutheil, 
and Brodsky 1997).

Such dilemmas demand utmost attention of the sort that forensic psy-
chiatrists and psychologists are duly trained to recognize and apply. Th e 
distinction between appropriate and inappropriate disclosures tends to prove 
especially challenging and complex when more than one party involved have 
clerical status. Multiple role relationships give rise to issues, sometimes not 
so subtly. An example is the case of a therapist who is working out of devo-
tion to her church, providing therapy to a clergy member who is a student in 
formation, and discovers that the superior in charge wants to have informa-
tion that the therapist considers protected. A situation such as this would be 
likely to benefi t from a forensic consultation.

MARRIAGE ANNULMENT CONSULTATION

Before he addressed the issue of sexual abuse by priests in advance of his 
fi rst trip to the U.S. in 2015, Pope Francis surprised many with another 
announcement that was sure to be of keen interest to Americans, Catholic or 
not, regarding the Church’s treatment of its divorced members. He famously 
proclaimed an end to the expectation that divorced Catholics who remar-
ried without having an annulment of the fi rst marriage were to abstain from 
receiving the Eucharist. Yet only a year earlier he had offi  ciated in Rome at 
a marriage ceremony for twenty couples. Th ese were not celebrities as one 
might expect. Rather, they were ordinary people known to have such ordi-
nary faults as being divorced and cohabitating before marrying. He did this 
immediately before a Synod of Bishops was to meet in Rome for discus-
sions on family matters (Povoledo 2014). Th e pope also announced that the 
annulment process itself would be expedited. Th is was to be accomplished 
by dropping the long- standing requirement of automatic review by an out-
side tribunal of decisions in favor of nullity. Th is may not prove to be a major 
change since confi rmation by the appeal court appears lately to be virtually 
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routine. According to the Vatican’s annually released statistics, it was around 
99% in the U.S. in 2012. In addition, tribunals are to accelerate the current 
pace of serious eff orts to reduce further any fi nancial obstacles that impair 
access to their proceedings.

Part of that cost arises from the frequent need of experts to apply psychiatric 
or psychological expertise to address whether a particular requested annul-
ment is justifi ed. Regarding experts, canon 1574 of the 1983 Code provides:

The services of experts must be used whenever their examination and opinion, 
based on the laws of art or science, are required in order to establish some fact 
or to clarify the true nature of some thing by reason of a prescription of the law 
or a judge.

Th e expert works with three other parties: the judge, the advocate who 
argues for the annulment, and the defender of the matrimonial bond. True 
to their inheritance from ancient Roman law as described above, all four 
are engaging in a joint collaborative search for the truth, wherever it may lie 
(Young and Griffi  th 1985). In contrast to our familiar common law- based 
adversarial process the judge, the expert, and the lawyers for and against 
granting an annulment are collaborating in a joint search for a just outcome. 
Th e mental process involved can be quite varied, depending on the facts 
and documents of any given case. Th e hearings are ex parte, and the judge is 
responsible for a prompt written decision laying out fully the facts found and 
aspects of the law leading to the conclusion.

Th e expert’s work involves primarily the study of relevant documents, 
along with discussion with the advocate whose work includes interviewing 
the moving party and, whenever possible, the other spouse and collateral 
witnesses who have worthwhile information and experience to contribute. 
Most oft en the issues of concern are the ability to understand (due discre-
tion) and carry out (due competence) the duties of the married parties to each 
other and any children (Young and Griffi  th 1991). Oft en enough, as experts 
gain experience with tribunals they may fi nd their way to be quite eff ective 
in working with engaged couples to enhance the quality of their preparation 
and decrease the risk of avoidable problems.

Aside from Pope Francis’s recent promulgations, this area of involvement 
of the forensic mental health professions with law and religion has seen major 
change. In fact, in 2000 the Canon Law Society of America saw fi t to produce 
a fresh text and commentary, with a new translation of the code itself from the 
Latin. Th e fi rst edition had appeared in 1985. As of this writing, aft er fi  fteen 
more years, no third edition has appeared. If anything, the expert’s value is 
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as emphatically affi  rmed as ever. Th is is evident from simply browsing the 
annual proceedings of the conventions of the Canon Law Society of America.

Another major change is the drop in number of annulments applied for as 
well as the number granted. Peaking shortly aft er the 1983 code was promul-
gated, the number of U.S. annulments granted declined to levels not seen in 
nearly fi ft y years. Correspondingly, the divorce rate in the U.S. has now gone 
into a little appreciated and poorly explained decline (Miller 2014). Th ere 
are multiple reasons being proposed for this change, which may indicate that 
none of them is quite satisfactory. Whatever its causes, the decline in divorce 
rate would seem to have some degree of signifi cance for the striking drop- 
off  in annulments, as reported annually, over nearly three decades. Despite 
the decline, the tribunals continue to require the collaboration of experts. An 
articulate and detailed case for this, along with many practical suggestions, 
appeared recently (Jorgensen 2004).

INTERVENTIONS RELIGIOUS OR SPIRITUAL

In this fi nal section I describe and comment on two rewarding experiences 
or ministries, with the intention of encouraging the reader to imagine yet 
further possibilities.

Not long before this writing I was preparing to move on aft er twenty- one 
years’ service as a maximum security- based attending psychiatrist when a 
colleague, a devout Hindu, made what seemed an unusual request, one with 
potential for quite broad application. What she suggested was that she and a 
few other colleagues wanted to continue our association by having me lead 
a regular monthly gathering where we could relax and share freely some of 
our deeper concerns. Called a spiritual interest group initially, it gradually 
evolved in the clear direction of spiritual support, and its informal name 
shift ed accordingly. Over its eighteen- month lifetime I sometimes heard the 
expression “spiritually hungry.”

To help prepare for this project, I consulted with knowledgeable and spirit-
ually mature friends and colleagues. Some had helpful structuring suggestions 
and questions. Others provided some wise suggestions of titles by authors such 
as Th omas Merton and Henri Nouwen. I gathered a few well- selected volumes 
to provide some structure in case it was needed. It soon became clear that it 
was not, but the reading did off er some worthwhile content. Somewhat more 
helpful were scattered essays from several medical journals on such humane 
topics as humility versus arrogance, mercy and integrity.

A few colleagues took notice and shared their sense of faith as demon-
strated by popular songs and the words and actions of prominent individuals 
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manifesting it on the daily newscasts. We deliberately kept the usual group 
structure with no restrictions on selection of topics for discussion, liberty to 
speak or not, low expectations regarding attendance, and the like. When it 
was feasible I took brief notes, preparing them promptly aft erwards outside 
the group. Th is made it easy to assess overall quality and keep track of loose 
ends worth picking up at a subsequent meeting. I also made liberal use of 
e- mailed reminders and topical suggestions for upcoming meetings.

We tended to open with a brief and optional moment of attention to 
how each one (wanting to say so) was doing and feeling. Although many 
job-  or hospital- related complaints were aired during some meetings, we 
suff ered very little from any griping. Rather we enjoyed considerable suc-
cess at keeping our freely shared complaints elevated to a level of insightful 
analysis that oft en enough arrived at practical suggestions. At one meeting 
we shared an uplift ing Hindu sutra. We also made use of biblical passages 
when they seemed likely to be helpful. We turned to such well- worn issues 
as why good people suff er so oft en and the desirable qualities we’d like to 
develop in ourselves.

Th e spirituality support group diminished as each of its members moved 
on from the hospital to take advantage of other job opportunities, by no means 
an unusual occurrence among professionals employed in the health- related 
public sector. Very diff erent is another model possibility for involvement of 
forensic mental health clinicians with a religious interest in exploring and 
developing.

As of this writing, I have fi ft een years of experience as part of a twenty- 
year- old enterprise that takes place in rural western Connecticut at an 
abbey of contemplative Benedictine sisters called formally Th e Abbey of 
Regina Laudis (Queen of Praise). Among this community’s enterprises is 
the Contemplative Medical Center (CMC), a modest wooden structure that 
had gone through other uses in the distant past until being turned to its cur-
rent major use as a base for conducting aft ernoon plus evening retreats for 
groups of eighteen medical students and residents invited from nearby medi-
cal schools. At present there are three retreats per year.

Oversight of the CMC is by one of the sisters, a pediatric gastroenterolo-
gist before entering the abbey. Joining her is a nun who earned her Ph.D. in 
mammalian reproductive physiology aft er entering the abbey. Her training 
is fully utilized by the abbey’s meat and dairy herds, sheep, and various other 
farm animals. Another sister, trained as an agronomist, contributes to the 
management of the 350- acre abbey farmland as well as to the structure for 
each retreat day. A core group of a dozen outside professionals, including 
me, is responsible for staffi  ng the retreats, currently three per year, including 
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recruitment of the retreatants. Th e core itself has developed over time, evolv-
ing to include some who became interested aft er attending several retreats. 
It meets on a monthly basis to plan for the retreats, and more importantly 
to share support in ways not unlike my former hospital spirituality project.

Students and residents at the two nearby medical schools receive invita-
tions to the retreats by e- mail. In addition to practical advice and a notation 
that members of any faith or none are all welcome, the invitation describes 
the aft ernoon of work on the healing of the land as a spiritual experience 
that can be transferred to the broader medical work of healing. As the work 
draws to its close the retreat group moves on to the abbey church to attend 
the evening prayer sung by the sisters in the ancient Latin version. Generally 
a member of the core group explains the prayer with advice on entering into 
it as a spiritual experience. A hearty vegetarian dinner at the CMC precedes 
the evening’s discussion, opening with a passage read from the Rule of Saint 
Benedict, as is customary for each calendar day. Without fail the discussions 
prove a more than worthwhile experience, as evidenced by what participants 
say spontaneously and by the number who come back for more of our retreat 
days or go on to pilgrimage their way back to the abbey on their own.

CONCLUSION

Th e purpose of this chapter is to encourage forensic mental health workers, 
primarily psychiatrists and psychologists, to broaden their horizons to incor-
porate and strengthen their religious perspective, leading them to expand 
their professional involvements to include both familiar traditional issues 
and fresh undertakings, limited only by their collective or individual imagi-
nation. In order to enrich their grasp of the context in which their eff orts 
might fl ourish, this account opened with an historical discussion enlarging 
on the theme of change as it applies to the standard forensic agenda and might 
inform future developments.

Already the agenda includes psychological screening of clergy applicants, 
consultation to formation programs including teaching at various levels, 
assessment of accusations made against clerics, and various applications of 
risk assessment; also treatment for sex abusers and for their victims. Bishops 
may see a need for consultations on policy, as well as help to resolve disputes 
and misunderstandings. As with the entire chapter, this list is off ered as a 
catalyst for readers’ creativities.

And whatever involvements we undertake, we should proceed with com-
passion (Norko 2007).
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CHAPTER 13

Management of 
Forensic Hospitals

Charles C. Dike

INTRODUCTION

Th e current concept of a forensic psychiatric hospital in the U.S. began tak-
ing shape in the late 1960s and early 1970s. Before then, forensic psychiatric 
patients (forensic patients) were housed in large state hospitals, most of which 
were built in the late nineteenth century. Forensic patients were admitted 
into designated or specialized units in state hospitals and shared space with 
civil patients. Th e massive depopulation of state hospitals in favor of com-
munity mental health agencies and treatment led to dramatic shrinkage in 
state psychiatric beds. For example, in 1955 there were 558,239 public (state 
and county) psychiatric beds available for a U.S. population of 164.3 million, 
compared to 52,539 public (state and county) psychiatric beds for a U.S. 
population of 269.4 million in 2005 (Torrey et al. 2008)

Th is exodus of psychiatric patients from public psychiatric facilities was 
associated with both an increase in homelessness and in arrests and incarcera-
tion of individuals with mental illness. Th is gradually but predictably led to a 
need for psychiatric facilities specialized in managing a unique group of psy-
chiatric patients involved with the legal system and/or with the Department 
of Correction (DOC).

The management of forensic patients presents significant challenges 
regarding safety as most patients earn their place on the units through their 
high risk of danger to self and or others. In the past, staff  depended heav-
ily on the use of restraints and seclusion (RS) to maintain safety, but with 
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regulations from the late 1990s signifi cantly restricting the use of restraints 
and seclusions, forensic facilities must fi nd alternative ways to manage aggres-
sion except for the extreme situations where RS could be used, albeit briefl y, 
to prevent immediate risk of physical aggression.

Over the years, forensic psychiatric facilities have struggled with fi nding 
the right balance between providing adequate safety and security in and out-
side the facility while at the same time providing treatment. Th e pendulum 
tends to swing in the direction of more security and restrictions following 
high- profi le and risky events committed by patients of forensic facilities, and 
toward more treatment following evaluation of the facilities by regulatory 
agencies (Scales, Phillips, and Crysler 1989). Th e development of a collabo-
rative model of security- treatment rather than pendulum swings of the past 
is the aspiration of managers of forensic facilities.

Forensic facilities house individuals with refractory illnesses that oft en 
increase their risk of violence. Th eir lack of response or inadequate response 
to treatment continues to place them at risk. As a result, some spend decades 
in the hospital. Following the Civil Rights of Institutionalized Persons Act 
(CRIPA) in 1980 (42 U.S.C. § 1997 (1980), the Olmstead decision (Olmstead) 
in 1999, and subsequent investigations by the United States Department of 
Justice (USDOJ), forensic facilities now face increasing pressure to discharge 
patients to the “most integrated setting” in the community. Existing in parallel 
with the Olmstead decision is the Recovery Movement and recovery- oriented 
practice that works against the time- worn notion that individuals must 
recover fi rst before being eligible for the community (see Chapters 2 and 5).

Th e legal and social pressures from deinstitutionalization and Olmstead 
are in tension with the public’s intolerance for risk. Forensic facilities must 
work collaboratively with other state agencies to develop facilities and 
resources in the community that can adequately manage the risks posed by 
their patients.

In this chapter, I will discuss recent legal and social movements that infl u-
ence admission, treatment, and discharge of forensic patients, changes in the 
environment of care, issues related to risk assessment and management, and 
challenges with management of the violent patient in the era of the Recovery 
Movement and active patient advocacy groups.

FORENSIC POPULATIONS IN PSYCHIATRIC HOSPITALS

Patients in forensic psychiatric settings generally fall under one of four cat-
egories: restoration of competency to stand trial; evaluation/treatment of 
insanity acquittees (those found not guilty by reason of mental disease or 
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defect—NGRI); correctional inmates transferred to the hospital for evalu-
ation, acute care or placement at end of sentence; and civil patients (either 
voluntary or involuntary) admitted due to agitation and risk of assault that 
cannot be managed in less restrictive environments. Most of the competency 
restoration patients, and inmates transferred from DOC for evaluation or 
treatment, will return to DOC following their stay in the hospital.

Forensic patients who were inmates in prisons (some in super- max condi-
tions) and jails shortly before their hospitalization suddenly become patients 
in a psychiatric hospital and immediately become subject to the protections 
of the Patients’ Bill of Rights (42 USC § 9501—Mental Health Rights and 
Advocacy—Bill of Rights). Custodial practices, such as single cell status, 
solitary confi nement, group therapy in individual cages, and so on, that kept 
them and others safe in prison, no longer apply. Characteristics of these foren-
sic patients can mirror those of non- psychiatric inmates in prisons, including 
intimidation, violence, exploitation and manipulation of others, as well as 
high potential for elopement from the hospital (Coid and Ullrich 2011).

But, even civil patients can be equally as challenging. Th ey include: sex 
off enders with no major mental illness admitted at the end of their sentence 
in prison; patients with severe (and dangerous) personality disorders; and 
patients who insert and or swallow various objects, in addition to being 
physically aggressive.

Forensic facilities worry about patients absconding from the hospitals. An 
escape from a forensic facility, especially a maximum security setting, gen-
erates much public anxiety and uproar as such patients are usually believed, 
sometimes rightly so, to be dangerous. Stories of patients who escaped, some-
times during transportation to medical appointments, and subsequently 
acted violently in the community, though rare, concretize the fears of the 
public and scar all forensic patients. A formal process for assessing and man-
aging risk of transportation outside the facility would likely provide added 
protection for staff  and the public during such events (Dike, Nicholson, and 
Young 2015)

Th e dual risks of escape from a forensic facility and increased risk of vio-
lence in or outside the facility engenders a tendency for forensic institutions 
to be rigid in application of rules, and custodial in their interaction with 
patients. But forensic facilities are hospitals not correctional institutions, and 
as such are subject to the same criteria established by regulatory agencies, 
and/or mandated by government policies or statutes, that govern treatment 
practices and management in psychiatric institutions. Clinicians providing 
such mandated treatment need to attend to the special circumstances created 
by these mandates (Zonana and Norko 1993).
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ENVIRONMENT OF CARE ISSUES

Eff ective treatment cannot be delivered in an environment with inadequate 
security that causes people to feel unsafe. Historically, the environment of 
care in forensic facilities focused on what materials should or should not be 
allowed into the facility, ratio of staff  to patients, number of patients housed 
on a particular unit to prevent overcrowding, number of single rooms vs. 
dorms, and so on. More recently, however, there has been an increasing 
emphasis on the notion of trauma- informed care and trauma- sensitive envi-
ronments. Th is is not altogether surprising given the fi ndings of high levels of 
trauma, oft en from childhood, among psychiatric patients. Th e lifetime expo-
sure to trauma for psychiatric patients has been reported to be 90% (Mueser 
and Rosenberg 2001). Th e rates are understandably higher for forensic psy-
chiatric patients exposed to DOC where violence among prisoners is oft en 
experienced. Even off enders with no history of violence prior to prison may 
be released as violent off enders as a result of their exposure to high levels of 
violence while incarcerated. Th ese patients come into forensic hospitals with 
their experience of trauma and propensity for violence (Kristine 2011).

Exposure to trauma is not limited to patients, as approximately 70% of 
nurses experience violence against their person in the course of their career 
(Abderhalden et al. 2002), with 20% of psychiatric nurses reporting intrusive 
memories of patient assault (Robinson, Clements, and Land 2003).

Th e National Center for Trauma Informed Care (NCTIC) recommends 
that services for psychiatric patients be provided in trauma- informed envi-
ronments. A change in paradigm from the question, “What’s wrong with 
you?” to “What happened to you?” will hopefully increase empathetic 
responses and interaction between staff  and patients (SAMHSA/NCTIC 
2015). Trauma- informed environments of care are meant to be comfort-
able, welcoming, and safe. For example, a calm milieu engenders calmness 
in patients, w hile a loud and chaotic milieu leads to irritability and agitation 
in patients whose stress levels are already high and frustration tolerance low. 
Units with calming colors and decorations with scenery generally associated 
with relaxation support the desired milieu.

Staff  supervision at all levels is crucial. In intense environments, as forensic 
facilities are wont to be, supervision presents an opportunity: for an individ-
ual staff  to vent to supervisor; for senior clinicians to hear fi rst- hand what an 
individual staff  member could be uncomfortable talking about in public; to 
identify potential problems early and intervene as necessary; for supervisors 
to remind individual staff  members of new initiatives of the hospital.

A culture of respect for all is particularly important in a forensic facility, 
as a perception of disrespect, real or imagined, by a signifi cant number of 
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forensic patients has been a trigger for violence. Initiatives that encourage 
patients and staff  to disavow violence, respect each other, and communicate 
and socialize peacefully drive home the point and keep the idea fresh in the 
consciousness of all.

Forensic hospitals cannot but be vigilant about objects that could be 
fashioned into weapons, reading or visual materials that could encourage or 
provoke violence, or clothing material with off ensive writing that could invite 
an aggressive response.

Th e issue of access to the internet and worldwide web is one that forensic 
hospitals will have to confront in the near future. If hospitals are supposed 
to teach skills for success in the community, in an increasingly sophisticated 
electronic media age, it could be argued that not providing opportunities for 
patients to be computer- literate and to learn how to do research using the 
internet is tantamount to handicapping the patients. In addition, the internet 
provides a unique opportunity for social and family connections like never 
before, through Facebook, Twitter, Instagram, and the like, in addition to 
providing access to treatment interventions such as basic CBT or relaxation 
techniques.

But access to the internet presents a daunting challenge, most serious of 
which include decreased ability to monitor communications between legally 
held patients and their outside co- conspirators, and communications with 
victims of their crime. In addition, patients may engage in cyber- bullying or 
other forms of harassment without the knowledge of staff . Even if facilities 
are able to block undesirable material such as pornography or materials with 
extreme violence and gore, computer- savvy patients may be able to bypass 
the fi lters and gain access to these restricted sites.

MANAGEMENT OF ADMISSIONS AND DISCHARGES

Admissions to forensic facilities are unpredictable as they occur mostly 
through legal or court mandates/orders and, therefore, are largely out of 
the control of facility administrators. Court- involved individuals are mostly 
sent directly from courts to the forensic facility, sometimes without warning. 
Facility administrators must therefore develop processes and procedures for 
managing this unpredictable challenge, as the number of admissions could 
have a bearing on resources such as nurses or other staff  needed to manage 
either a large number of admissions or any special circumstances a newly 
admitted individual would present.

Open communication between DOC and the forensic facility facili-
tates hand- off  communication regarding treatment and special needs of an 
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expected patient coming directly from DOC or via the courts, or returning to 
the DOC aft er treatment. Unplanned admission of patients during off  hours 
poses specifi c challenges regarding availability of clinical information about 
them. An existing close collaborative relationship with DOC can be very 
helpful in such situations. For DOC inmates being transferred directly to a 
forensic facility for evaluation or treatment, there is ample time for exchange 
of relevant information before the transfer, including face- to- face (or video) 
meeting with the inmate and treatment staff  as needed.

On occasion, urgent admission to the forensic facility is sought for a civil 
patient causing signifi cant and unmanageable violence in the emergency 
department or on a general hospital unit. Admission of civil patients to a 
maximum security setting could attract the attention of legal advocates and, 
therefore, requires careful thought, planning, and monitoring. Unfortunately, 
the mere fact of admission to a maximum security forensic facility can label 
patients as extremely dangerous and subsequently decreases the willingness 
of outside agencies to accept them. Th is double stigma of being both men-
tally ill and dangerous is a valid argument for discouraging admission of civil 
patients to maximum security forensic hospitals.

In general, discharging forensic patients to the community presents 
unique challenges. Risk assessment and management is an integral element 
of work in a forensic hospital, especially as it relates directly to movement of 
patients outside the hospital. In Jones v. United States (1983), the U.S. Supreme 
Court ruled that an insanity acquittee could be committed to a forensic hos-
pital indefi nitely until he or she is no longer mentally ill and dangerous. Risk 
assessment for dangerousness therefore is at the crux of decision-making. 
(See Chapter 16 for a more complete discussion of risk assessment.)

However, Olmstead mandates discharge of persons with mental dis-
abilities into community settings if: the state’s treatment professionals have 
determined that community placement is appropriate; the transfer from 
institutional care to less restrictive setting is not opposed by the aff ected 
individual; and the placement can be reasonably accommodated, taking 
into account the resources available to the state and the needs of others with 
mental disabilities. Th e USDOJ has made it a priority to enforce Olmstead 
and has investigated and sued state hospitals out of compliance with the law, 
including forensic facilities (Bloom 2012).

Forensic facilities leadership must balance pressures to discharge patients 
with the dangers of potential violence in the community or in less restrictive 
settings. Consultation by forensic psychiatrists experienced in risk assessment 
and management is sometimes necessary for decisions about movement of 
patients within and outside the hospital grounds.
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Th at said, patients admitted to maximum security settings for a signifi cant 
amount of time should probably be stepped down to a less secure psychiatric 
unit/hospital before being discharged to the community. It would be impor-
tant for them to demonstrate safety and self- management in a less structured 
and secure hospital environment before being gradually re- introduced into 
the community in a stepwise fashion with increasing degrees of freedom. If 
such a step- down process from the maximum security setting is not feasible, 
forensic hospitals are still tasked with teaching patients basic life skills such 
as shopping, banking, navigating bus routes, and so on, which have been lost 
due to prolonged institutionalization. Virtual reality technology and avatars 
that create life- like situations mimicking the scenarios described earlier are 
currently being researched. If successful, they will provide useful options 
not only for discharge planning, but also for management of hallucinations 
(Leff  et al. 2014).

FORENSIC STAFF

Psychiatrist
Th e attending psychiatrist is the clinical leader of the treatment team in a 
forensic facility. It is generally not required that the attending or unit psychia-
trist be a fellowship- trained forensic psychiatrist. In the absence of a forensic 
psychiatrist, however, access to one for consultation, education and super-
vision, and reviewing of forensic reports, might provide suffi  cient forensic 
oversight of staff .

In terms of medical care for patients, access to physicians or general prac-
titioners, medical specialists, dentists, and other ancillary service providers 
is safer within the walls of the hospital as it avoids transportation of these 
patients to outside facilities with its attendant risks (Dike, Nicholson, and 
Young 2015).

Nursing Staff
Th e largest workforce in a forensic facility is the nursing staff . Working in a 
forensic facility is stressful, draining and demanding all at once. As the num-
ber of nurses willing to work in such stressful environments is lower than in 
non- forensic settings, overtime use is oft en high. Float staff  from non- forensic 
units are either unwilling or unable to assist due to discomfort of feeling 
incompetent to work with forensic patient population, or hospital policies 
that bar them from working in forensic settings. To address this problem, Cyr 
and Paradis piloted the concept of developing forensic fl oat nurses, a pool 
of nurses trained in working on forensic units, to assist with managing staff  
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shortages or excessive overtime. Th e pilot study showed a dramatic decrease 
in overtime by 50% (Cyr and Paradis 2012).

Psychologists
Patients in forensic facilities oft en have serious mental illnesses largely refrac-
tory to psychotropic medication treatment, and complicated by cognitive 
defi cits from developmental disorders, traumatic brain injuries, side eff ects 
of psychotropic medications, enduring eff ects of long- term abuse of illicit 
substances or alcohol, or a combination of these. Th eir behavioral excesses 
are characterized by disorganization, a tendency to disrupt the smooth func-
tioning of the unit, or aggression.

An initial psychological evaluation soon aft er admission will inform the 
treatment team of the patient’s basic psychological profi le and triggers for 
violence. Th is would infl uence the development of behavioral guidelines and 
plans for working optimally with the patient. It could reasonably be argued 
that all challenging patients in a forensic facility need formal psychological 
or neuropsychological testing to better assist in formulating their care (see 
Chapter 15).

On occasion, more comprehensive behavioral techniques, for example posi-
tive behavioral support plans, or specialized psychological evaluations such as 
sex off ender evaluations, would be warranted. Behavioral psychologists form-
ing a behavioral intervention team can provide critical value as consultants to 
all units for developing and monitoring behavioral plans and interventions, 
as well as for supervising staff  (see Chapter 15). In addition, a behaviorally 
based unit with a social learning program, a token economy system, reinforce-
ment schedules, and other core behavioral interventions has shown promise 
at managing the most challenging of behaviors (Beck et al. 1991).

Psychoanalytic, psychodynamic, or other forms of psychotherapy can be 
useful in forensic hospitals. As individuals who committed heinous crimes 
regain their sense of reality orientation through treatment, dealing with 
the consequences of their actions could be overwhelming. Most become 
estranged from their family as a result of their crime. Given the dearth of 
fi nancial and other resources in state facilities, it could be cost- eff ective for a 
standing psychotherapy service (or person) to provide psychotherapy across 
the facility, and to assign and supervise all referrals for psychotherapy to 
interested staff  and trainees.

Social Workers
In addition to the traditional functions of social workers in discharge plan-
ning, and sometimes psychotherapy, they can be trained to provide specifi c 
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forensic psychiatric evaluations. For example, at Connecticut Valley Hospital 
(CVH), social workers do restoration to competency evaluations, write court 
reports and testify in court, under supervision of a forensic psychiatrist.

Occupational and Rehabilitation Therapists
Th e importance of these professionals in a forensic facility cannot be over-
emphasized. Teaching forensic patients relaxation techniques, and other 
interventions to manage stress, anxiety, and agitation, will ultimately lead to 
a decrease in aggressive responses to these emotions, and an overall decrease 
in violence in the facility. Th e interventions include sensory modulation tech-
niques, use of comfort rooms, alternative interventions for relaxation (tai chi, 
yoga, etc.), weighted blankets, exercise, art, recreation, music, and pet thera-
pies, structured vocational engagements, and so on.

THE SERIOUSLY VIOLENT PATIENT

Sometimes forensic facilities admit patients whose degree of violence is 
extreme even amongst a population of violent patients. As a general rule, 
forensic staff  are better able to cope with individuals whose violence is clearly 
the result of psychosis, and to some extent developmental disorders; many 
staff  would put themselves at signifi cant risk to manage them. On the other 
hand, patients whose violence is perceived as due to severe personality disor-
der evoke less patience from staff  and trigger counter- transferential responses 
that could escalate the situation.

It is perhaps unfair to ask staff  to manage individuals with severe per-
sonality disorder, some of whom have spent a signifi cant amount of time in 
solitary confi nement due to their unmanageable violence while in prisons. 
As these patients have the potential to disrupt the smooth and safe function-
ing of the entire facility beyond the unit of their current location, staff  must 
engage creative approaches involving a variety of disciplines to keep all safe.

For some, the recommended psychopharmacologic algorithms (Glancy 
and Knott 2013; Stahl et al. 2014) for managing aggressive behavior, in 
addition to consultations by psychopharmacologists, have only provided 
partial relief. Th ese are the individuals for whom behavioral psychologists 
develop positive behavior support plans and other behavioral interventions, 
occupational therapists administer sensory modulation interventions, and 
rehabilitation therapists provide an array of structured activities to occupy 
the patient and decrease arousal and agitation.

In addition to these interventions, the question of involvement of hospital 
security staff  in managing the violent patient comes up from time to time. 
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For example, the Joint Commission recently posted on its leadership blog, 
“Hospital Security — Diff erent Approaches to Mitigate Violence,” which 
focused on the question of arming hospital security offi  cers. According to 
the author:

The Joint Commission standards do not specify whether security personnel should 
or should not be armed. Each hospital must examine its unique environment and 
develop appropriate policies and approaches to safeguard patients, staff and visi-
tors … Violent acts will never go away completely, but it’s worth looking at all 
possible options to try and decrease them (Crafton 2015).

At the Whiting Maximum Security Service of CVH, agency police offi  cers 
have been asked, on some occasions, to institute frequent “security” rounds 
on the unit. In extreme situations, they have been posted temporarily on all 
shift s of a unit housing a markedly dangerous patient. Of note, the presence 
of security staff  on psychiatric units could either have a cooling eff ect on a 
particular patient’s behavior or an escalating eff ect, depending on the patient’s 
previous experience or the content of the patient’s psychotic symptoms. Th e 
ability of security staff  to use their special training in situations considered too 
extreme for clinical staff  to manage can be helpful in some situations but also 
presents new challenges. Understanding which staff  are in charge (clinical or 
security) in an evolving dangerous situation is one such challenge.

RESTRAINTS AND SECLUSION

Following the Hartford Courant reports of deaths that “occurred during 
or shortly aft er psychiatric or developmentally developed individuals were 
restrained or secluded” (Weiss 1998), the National Association of State Mental 
Health Program Directors (NASMHPD) released Position Statements 

to prevent, reduce, and ultimately eliminate the use of seclusion and restraint and 
to ensure that, when such interventions are necessary, they are administered in 
as safe and humane a manner as possible by appropriately trained personnel 
(Hester 2001, iv).

In addition, RS were never to be used for the purposes of discipline, coer-
cion, or staff  convenience, or as a replacement for adequate levels of staff  or 
active treatment. RS are last resort measures that can only be used when there 
is an imminent or immediate risk of danger to self or others, and no other 
safe and eff ective intervention is possible.
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Regulatory agencies such as Th e Joint Commission, Centers for Medicare 
and Medicaid Services (CMS), U.S. DOJ, etc., quickly adapted the NASMHPD 
Position Statement and generated standard measures for ongoing monitor-
ing of hospitals. Forensic institutions, despite having the most dangerous 
and challenging patients, were not exempt from these requirements. Before 
then, it was common to see forensic patients in all forms of restraints, includ-
ing ambulatory (2-  or 4- point) and bed restraints, and with treatment plans 
that included periods of being in restraints. Th e most disturbed and violent 
patients were in restraints, usually ambulatory restraints, sometimes for years 
at a time. Staff  were not trained in alternative interventions to de- escalate a 
patient’s dangerous behavior, or accustomed to them. Further, the effi  cacy 
of these alternative interventions was not demonstrated to staff  in a satisfac-
tory manner.

Th e change from a culture that depended on RS for safety to one that is 
striving to eliminate their use completely even in forensic settings was and 
remains a herculean task. Education of staff  on the benefi ts of decreased RS, 
such as less staff  and patient injuries, safe hospital environment, and better 
therapeutic alliances with patients, may do little to decrease staff  anxiety. 
Even now that the culture change has taken root, it takes only the admis-
sion of the next violent and frightening patient for the pressure to use RS 
to begin. Although the era of liberal use of RS is gone, real issues continue, 
as evidenced by the struggles to deal with people whose violence does not 
seem to respond to milieu, direction, behavioral interventions, medication, 
and so on. Th e presence of these “outliers” makes it diffi  cult to completely 
eliminate RS (Whitehead and Liljeros 2011). Ongoing vigilance and moni-
toring are required if the goal of reducing the use of RS as much as possible 
is to be achieved.

RECOVERY MOVEMENT

Th e 1999 U.S. Surgeon General’s Report on Mental Illness challenged all 
mental health services to become more consumer- oriented and to promote 
recovery. Before then, the term “people in recovery” had been applied mostly 
to those with alcohol and drug addictions. Th e 2003 U.S. Presidential New 
Freedom Commission consolidated the notion of recovery, stating in the 
report entitled Achieving the Promise: Transforming Mental Health Care in 
America that “… recovery from mental illness is now a real possibility. Th e 
promise of a New Freedom Initiative—a life in the community for every-
one—can be realized.” Recovery was defi ned as “the process in which people 
are able to live, work, learn and participate fully in their communities … the 
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ability to live a fulfi lling and productive life despite a disability” (President’s 
New Freedom Commission on Mental Health 2003, Executive Summary, 7).

Recovery- oriented clinical practice includes person- centered care, which 
was highlighted by the 2001 Institute of Medicine Report titled Crossing the 
Quality Chasm: A New Health System for the 21st Century. Th e report affi  rms 
the patient as “the source of control” in treatment planning and interventions.

Patients are encouraged and empowered to make their own decisions 
with the recognition that they will make mistakes and fail sometimes as 
they embark on the journey to full self- determination, concepts that have 
been described as “right to fail” and “dignity of risk” (Deegan 1996). To sup-
port patients in the journey, it is recommended that treatment teams engage 
individuals with lived experience as peer supports because patients are more 
likely to identify with them (see Chapter 2). For forensic patients, peers 
include those with a history of incarceration in prison, substance or alcohol 
use problems, and physical aggression. Some forensic facilities do not allow 
visits by felons. However, these are the exact peers whom forensic patients 
need, especially if they have now become engaged citizens.

Recovery- oriented care has some signifi cant challenges in forensic hospi-
tals. For individuals under legal mandates to the hospital, an external judicial 
or administrative body oft en has control over their movement and sometimes 
infl uences treatment decisions as well. Also, a patient’s decision to stop taking 
psychotropic medication could be diffi  cult to justify if their history shows that 
serious criminal behavior results when they are actively psychotic. Th erefore 
the freedom of choice to not take prescribed psychotropic medication would 
not be in the patient’s or society’s interest.

Despite the challenges described above, however, elements of the Recovery 
Movement that enhance patients’ strengths, instill hope and respect patients’ 
wishes and aspirations can be benefi cial to forensic facilities. So also is the 
careful use of peers. Th e ramifi cations of the Recovery Movement in forensic 
settings are evolving and sure to infl uence care in the years to come.

INTERACTION WITH PATIENT ADVOCATES AND ATTORNEYS

Forensic clinicians oft en fi nd themselves practicing in the middle of multi-
ple adversarial agents. Patients’ grievances are oft en channeled through their 
legal advocates, some of whom vigorously cross- examine staff  members pub-
licly during treatment team meetings. In the era of increasing advocacy for 
patients, facility administrators are tasked with responding to the concerns 
of patients’ advocates in a timely fashion and with seriousness of purpose. 
Th eir concerns, complaints, and confl icts are best addressed in the context 
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of advocates- management collaborations fostered through regular meetings 
between the facility clinical administrators and patients’ advocates, legal and 
otherwise.

CONCLUSION

Th e evolution of inpatient psychiatric treatment that began in the 1960s, 
largely driven by mental health policies enacted by government, and consoli-
dated in later years by patient advocacy movements, landmark legal decisions 
such as Olmstead, and focused investigation by various regulatory agencies, 
has shaped forensic hospitals of today. Th e challenge of increasing patient 
autonomy and person- centered care in a system that must also pay serious 
attention to safety and security has never been greater.

As the world becomes more technologically advanced, forensic hospitals 
will come under increasing pressure to relax restrictions on social media and 
other technological devices for patients, likely complicating risk management 
and the balance between treatment and safety even more. Forensic hospi-
tals should anticipate these changes in the context of a more vocal patient 
advocacy and rights movement, and fi nd creative ways to adapt without 
compromising safety.
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CHAPTER 14

Forensic Psychotherapy: 
Psychodynamic Therapy 

with Offenders

Daniel Papapietro and Gwen Adshead

INTRODUCTION

Forensic Psychotherapy (Cordess and Cox 1995) was a joint venture between 
forensic psychiatry and the psychological therapies. It described the pro-
cess of engaging a patient’s curiosity about his life and his crime in an eff ort 
to identify and understand what conscious and unconscious emotional 
confl icts, issues, or impulses compelled him to do what he did. Th e aim of 
therapy was to contextualize both crime and mental illness within the nar-
rative of a life. Twenty years later, psychodynamic psychotherapy continues 
to strive for an in- depth understanding of the forensic patient from earliest 
infancy forward. Th rough slow, deep, and thoughtful exploration it seeks to 
understand his issues of attachment, progress or impairment through nor-
mally expected developmental stages, and ultimately the nature of his adult 
sexual and emotional relationships to help understand why he off ended, and 
whether he might one day in the future, under certain conditions, ever again 
at risk of reoff ending.

A thorough understanding of the psychological factors that contributed 
to off ending is an important outcome of treatment and can play an impor-
tant role in how the individual gets psychologically better. Getting better 
consists of the patient being able to integrate the reality of his mental ill-
ness and the crime into his sense of self, allowing him to begin the process 
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of understanding and accepting the painful reality of having a serious men-
tal illness. It is especially critical for the patient to have a full  and realistic 
understanding of having committed a serious crime if he is to acknowledge 
and accept the need for treatment. Th is acceptance is generally referred to 
as insight. Th e therapist’s ability to understand the myriad factors leading 
to the crime can contribute to a thorough assessment of potential risk when 
the patient is considered for greater freedom and eventual transition out of 
the forensic hospital. How the patient understands their crime and mental 
illness, and how the treaters understand it, and the degree to which these 
conform to each other allows the professionals to explain to the courts and 
community what risk (if any) the patients poses; if that risk has reduced; and 
how (with suffi  cient treatment and supervision) they may one day be released 
from the hospital.

It is sometimes (but erroneously) suggested that psychodynamic psycho-
therapy is not appropriate for forensic patients; asserting either that people 
with psychotic disorders cannot benefi t from psychodynamic psychotherapy, 
or because cognitively based therapies (CBT) are the only forms of therapy 
that have been shown to be eff ective for this or that disorder. Th e fi rst argu-
ment is a distortion of old beliefs from the early days of psychoanalysis, when 
the emotional intimacy and intensity of daily individual sessions was clearly 
too much for people with psychosis (who did not have the benefi t of medi-
cation). Th e second view, however, is a distortion arising out of the eff ects of 
twentieth- century health care economics. 

Psychodynamic therapies have been increasingly excluded from mental 
health service provision because they are thought to be expensively lengthy. 
Health care administrators prefer short- term therapy packages, especially 
treatments that are manualized so that anyone can provide the treatment. 
Although cognitive- behavioral treatments are undoubtedly eff ective for many 
psychiatric disorders, there is little (or no) evidence that short- term CBTs are 
eff ective in people with severe long- term and co- morbid disorders (who make 
up the majority of forensic patients). Th ere is, however, signifi cant empiri-
cal data that indicates that psychodynamic therapy may be especially useful 
for people with severe and persistent mental illness, just like those that are 
admitted to forensic services (Hall et al. 1999; Leichsenring and Klein 2014; 
Bateman and Fonagy 2013; Leichsenring and Rabung 2011; Gibbs 2007). 
However, the old prejudices tend to persist because so many forensic profes-
sionals lack exposure to or training in psychodynamic theory and remain 
unaware of the empirical evidence base for its eff ectiveness.

In this chapter, we hope to provide a corrective view. We will give an over-
view of the psychodynamic theoretical framework as a basis for understanding 



PSYCHODYNAMIC THERAPY WITH OFFENDERS 239

the genesis of violent off ending and how psychotherapy can help violent 
off enders recover their mental health and reduce their risk. We will discuss 
both individual and group approaches to therapy, and comment on ethical 
issues in forensic psychotherapy. We conclude by arguing that psychody-
namic thinking is especially helpful to understand the meaning of violence 
for a perpetrator, which aids them in their recovery, and helps professionals 
to assess and manage their risk (Yakeley and Adshead 2013).

PSYCHODYNAMIC THEORIES OF OFFENDING

Th ere are a few key concepts in psychodynamic theories that are relevant 
to understanding how violence occurs. Th e fi rst concept is that unresolved 
distress from past relationships can be re- enacted in present relationships, 
especially those relationships that evoke memories of loss, trauma, depend-
ence, vulnerability, and the need for care (Karon 2003). Th ese unresolved 
early- life relationships, mixed with psychotic or manic distortion and pro-
jection, can contribute to lethal acting out. Another key concept is that, 
psychologically, people are not what they seem and that overt behaviors and 
language may function as defenses to cover up deeper meaning and signifi -
cance of the crime. Th is is particularly true of symptoms of mental illness, 
which refl ect conscious cognitive distortions, but also refl ect an attempt to 
deal with inner psychological pain and loss of a sense of social reality. A third 
key concept is that of psychological defenses (sometimes referred to as coping 
mechanisms) necessary to maintain psychological homeostasis (i.e. that peo-
ple develop internal psychological systems to regulate their distress). Th ese 
“defenses” help people tolerate emotional distress related to fear and anxiety, 
and also to contain and control unconscious aggressive impulses.

Adults who are reliant on primitive defenses (those psychological pro-
cesses necessary for infants, toddlers, and children but which have not evolved 
into more appropriate adult defenses of humor, displacements, or sublima-
tion) are at risk for greater problems. Primitive defenses in adulthood detract 
conscious attention away from reality (including unconscious confl icts and 
impulses) and over time, under stress of mental illness, can fail, leaving the 
individual with no other appropriate or adequate coping or defense mecha-
nism. As a result, the individual will “act out” emotional confl ict and stress 
in order to maintain psychological homeostasis. Th ese episodes of acting 
out simultaneous with loss of control of thinking and emotional dyscontrol 
due to severe mental illness can oft en have tragic consequences. For exam-
ple, denial is a common defense against distress that may be useful in the 
short term; however, if the individual has no better coping mechanisms, this 
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primitive defense will in the long term usually cause more problems (Levit 
1993, 5; Finzi- Dottan and Karu 2006), especially when the defense (against 
unconscious, oft en primitive aggression) fails, leaving the individual with no 
better coping behavior available than acting out the aggression.

From a psychodynamic perspective, violence is not meaningless but has 
personal signifi cance and salience for the off ender (Yakeley and Adshead 
2013). Violence may represent (a) a dysfunctional communication to a par-
ticular person or persons; (b) the repetition of an unresolved and usually 
traumatic relationship pattern; and/or (c) the defensive displacement of 
intolerable feelings of distress and fear onto someone else. What the violence 
perpetrator consciously feels or knows about their violence may be hard to 
assess if they are acutely mentally ill or in a state of denial and distress. Th e 
unconscious signifi cance and meaning of the violence (in terms of past trauma 
or relived memory) will naturally be hard to assess, but is necessary for the 
individual (as much as he is capable) to understand that a driving force in the 
crime was in no small part his unconscious, unresolved issues. Th is helps to 
eliminate any chance the forensic patient can maintain a defense based on 
magical thinking that “the voices made me do it,” and can further protect 
against future risk of off ending.

TRAUMA AND OFFENDING

Psychodynamic psychotherapy explores the impact of trauma and loss on the 
development of mental functioning and interpersonal relating. Th is is impor-
tant in forensic settings because so many forensic patients have substantial 
histories of emotional and physical traumas due to chaotic and dysfunctional 
families. Studies of prisoners have found that at least 30% have been raised 
in institutional care, usually because of abusive or neglectful parenting; and 
recent study of childhood adversity and violence perpetration in young 
off enders found a linear relationship between the numbers of violent off end-
ing and the extent of childhood adversity (Baglivio et al. 2014). Other studies 
have found a strong relationship between childhood trauma and violence; 
especially the experience of physical abuse. In one study of mentally disor-
dered off enders in a high secure psychiatric hospital, 80% had experienced 
childhood abuse and/or neglect (Coid 1992), a fi gure that is at least four times 
higher than in the general population.

Th ere is ample evidence that early relational trauma aff ects the developing 
sense of self and impairs the capacity for self- soothing that enables individuals 
to tolerate aloneness, fear, and frustration without becoming overwhelmed by 
distress (Schore 2001). Maltreatment and neglect infl uence the development 



PSYCHODYNAMIC THERAPY WITH OFFENDERS 241

of neural systems in the frontal cortex that regulate negative aff ects aris-
ing in the limbic system, principally anger and fear (Harvard Center on the 
Developing Child 2012). Early childhood maltreatment increases the risk of 
the development of a range of psychiatric disorders, including personality 
disorders as well as psychotic illnesses, and is also associated with increased 
risk of substance misuse and childhood conduct disorders, both of which are 
known risk factors for later adult violence.

Longitudinal research based on attachment theory has provided empirical 
evidence for psychodynamic hypotheses about the long- term sequelae of dis-
rupted attachments in childhood. Insecurity of attachment is recognized as a 
risk factor for violence (Ogilvie et al. 2014) and is associated with childhood 
maltreatment and neglect. Attachment security promotes the development 
of the capacity to mentalize, which is the process whereby we learn to “read” 
other people’s intentions accurately, and “see” other people as having minds 
like our own (Frith 2007). Failure to mentalize properly leads to a variety of 
dysfunctional behaviors (such as self- harm) and may be associated with acts 
of serious violence (Fonagy and Gwen 2012; Adshead et al. 2013).

Exposure to emotional, physical, or sexual traumas during childhood 
leads to a high level of cognitive and emotional defi cits in all subsequent 
developmental stages which in turn aff ects people’s impact to make and 
maintain healthy relationships, regulate their own distress, and manage 
physical sensations in their bodies. Traumatized people who cannot men-
talize tend to manage stress through their bodies: through self- harm, eating 
disorders, or somatization disorder. Th eir physical complaints in adulthood 
oft en refl ect their childhood developmental stage, so that abuse in early 
life to age fi ve(+/−) (when basic bodily functions such as feeding/nurtur-
ing are vital) may manifest in various stomach and GI problems. Trauma in 
late childhood and teenage years may manifest in adulthood as vague head/
thinking- related problems (dissociative, dizzy, migraines). Because puberty 
is a time of gender- role consolidation and identifi cation, trauma at this time 
aff ects the development of healthy gender identity, erotic object choice, and 
the capacity for sexual intimacy.

FORENSIC PSYCHOTHERAPY: ASSESSMENT

Clearly the decision to off er a patient psychodynamic psychotherapy will 
be based on an assessment of their psychopathology, its relation to their 
off ence, and their capacities for thinking and tolerating stress. Many patients 
may benefi t from psycho- educational sessions about all types of therapy so 
they may learn what psychological change is about; and there are a number 
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of interventions for emotional regulation and distress tolerance that may be 
useful for patients to complete before they start in psychodynamic work.

It is essential to consult the medical records before starting psychodynamic 
therapy, fi rst, because many patients fi nd talking about their mental states and 
experience diffi  cult; second, because forensic patients have oft en been inter-
viewed repeatedly and so fi nd interviews stressful; and, third, because the 
records may indicate key risk indicators prior to the index off ence, which 
may be relevant to current potential risk of aggression in hospital, and may 
forewarn against certain psychotherapy styles (for example: the overly cas-
ual, friendly approach may strike fear into the heart of one whose childhood 
trauma was perpetrated by a relative, neighbor etc., who may have ingrati-
ated themselves into the patient’s life; or the too- psychoanalytic approach of 
silence; or the use of what Volkan (1987) referred to as “noises of encour-
agement” for free association, which might agitate the paranoid patient who 
interprets the unfamiliar as dangerous. Th e paranoid patient needs to feel 
they understand what the therapist is thinking (or not thinking); they also 
need a degree of openness from the psychotherapist, a willingness to answer 
reasonable questions and a more supportive style, which does not turn every 
question back to the patient). Oft en the records show that the patient showed 
atypical and violent behavior early on in their life, well before the identifi ed 
mental illness or the criminal history began, which refl ects the extent of the 
patient’s basic discomfort with the social reality of other people’s minds. It 
is essential to understand as much as possible about the index off ence: what 
occurred, how it occurred and the nature of the relationship with the victim, 
all of which may be relevant to the therapist’s safety.

It is always helpful to review what therapy has already been tried, and if 
it was successful or not. It is helpful to get a sense of the patient’s defense 
style: forensic patients typically use a range of immature defenses (Huband 
et al. 2014), and it may help to know that a patient uses projection or denial, 
although this will reveal itself through the course of psychotherapy. Any his-
tory of drop- out or therapy- interfering behaviors should be noted. A history of 
sexual abuse by professionals should raise alarm bells, as should direct attacks 
on professionals, including those not involved in therapy. Both idealizing and 
denigrating statements about previous therapists (or even psychotherapy or 
mental health professionals in general) should be treated with caution.

It may be helpful to off er an extended assessment before psychotherapy 
is off ered. Th is can consist of four to six sessions so that the patient has an 
experience of sitting in the room with the therapist. It may also be helpful 
to consider off ering small- group work before individual therapy, especially 
for those who have experienced extended abuse from a caregiver or parent.
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PSYCHODYNAMIC THERAPY WITH FORENSIC PATIENTS: 
GETTING STARTED

It may be helpful to recap on some general aspects of psychodynamic ther-
apy for patients and therapists. Psychodynamic therapy (either individual 
or group) entails making a relationship with a therapist and a willingness to 
explore one’s psychological experiences, both past and present. Most people 
who engage in therapy want to understand themselves better, and success-
ful therapy is associated with improved sense of agency and more coherent 
autobiographical competence (Adler, Skalina, and McAdams 2008; Holmes 
1993). Th e therapeutic alliance is most important for eff ective outcomes, and 
success is most likely if the therapist and the patient can establish a rapport 
and a joint vision of what the therapeutic process is aiming at.

Th e therapist’s role in psychodynamic psychotherapy includes making a 
secure space for refl ection, discussion and exploration of past experience; 
helping patients develop their mentalizing skills; acting as an “accessory 
mind” that helps patients think rather than act; and judicious use of their 
own personality and personal experience. In terms of technique, therapists 
tend to let patients set the conversational agenda, and engage refl ectively and 
supportively rather than educationally or in an advisory way.

Depending on the psychological structure of the forensic patient, the 
role of the psychotherapist may be as a “vitalizing object.” LaMothe (2001) 
describes it this way:

These objects, which represent interactional processes [between patient and psy-
chotherapist], provide [patients] with subjective and intersubjective experiences 
of being alive and real, [So that] … therapy, at its best, becomes a collaborative 
process involving the construction of potential space so that the patient–by virtue 
of insight, integration, symptom removal, and self- refl ection–is able to experience 
him-  or herself as alive and real in the social and intersubjective realms of life.

In forensic psychiatric settings, psychodynamic therapy presents signifi -
cant challenges for both patients and therapists. Patients may lack the capacity 
to make healthy attachments to others because their experience of childhood 
adversity causes an inability to trust and unresolved feelings of paranoia 
(which may have led to the index off ence). Th ey may also fear abandonment 
(and so exhibit avoidance or clingy dependency), or avoid any form of inti-
macy because of unresolved and persistent fear of abuse (and so denigrate and 
reject help off ered as accusatory of their own feared—and real—helplessness).

Forensic patients tend to use immature defenses like projection, reality 
distortion and somatization because they have not developed the necessary 



244 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

psychological structures for managing painful and fearful aff ects. Developing 
more mature defenses involves letting go of old defenses, and for a time, 
being able to rely on the psychotherapist for necessary ego protection, and 
this process may be stressful. Because many (if not most) forensic patients 
have suff ered childhood abuse from an apparently “trustworthy” person, 
engagement in psychotherapy can stimulate high levels of fear, both conscious 
and unconscious. Failure to engage is the most common way for patients to 
manage this fear, but physical attacks on the therapists (similar to the index 
off ence) are not unknown.

When beginning psychotherapy with these patients, the primary goal will 
be simply to help the patient learn to tolerate what appears to be intolerable. 
Many patients have limited capacity to contain their anxiety on their own, 
and may have no self- soothing capacity at all. Th ose with borderline personal-
ity organization may previously have used sex, substances, cutting, and even 
abusive relationships to soothe their intolerable anxiety. Th eir acts of violence 
are oft en the result of overwhelming anxiety and related substance misuse, 
which, when combined with increasing distortion of reality (psychosis), adds 
up to a high risk of violence. Some patients may have used seduction or sexual 
relationships to manage their anxiety and fear of others’ violence and may 
act in seductive ways with therapists, increasing the risk of sexual boundary 
violations. It is of interest that sexual boundary violations by professionals in 
secure settings typically involve male patients (oft en known sex off enders) 
and female professionals (Th omas- Peter and Garrett 2000).

Th e work of forensic psychotherapy is diffi  cult for the patient and their 
resistance to it needs to be appreciated and respected. For the severely psy-
chotic, paranoid, and disorganized patient, psychotherapy might begin with 
a fi ve- minute check- in once or twice weekly, possibly for many months, 
until there is suffi  cient “evidence” for the patient that the psychotherapist 
takes this seriously, is patient and consistent, and is not going to abandon 
them, as perhaps real parental fi gures from childhood had done. Even then, 
weekly psychotherapy will be challenging and complicated. Depending on the 
patient’s history and defense style, the psychotherapist might need to simply 
and slowly develop trust with the patient by being a constant, predictable, 
and reliable “object” whom the patient might initially begin to tolerate, and 
then gradually trust (Adshead 2003).

Work with forensic patients, especially those with personality disorder, can 
give rise to a wide variety of organizational dynamics involving the therapist 
(Norton and Hinshelwood 1996). Th ese patients are oft en experienced by 
unit staff  in diametrically diff erent ways either as likeable or unlikeable. Very 
oft en the split these patients create are between team members, between unit 
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staff  and the treatment team, fi rst shift  staff  against second or third shift , or 
between the unit and other units, and of course splits between treatment in 
general versus the administration goals of politics, policy, and containment.

Some forensic patients with severe and chronic psychopathology use 
social isolation in order to avoid becoming over- stimulated and more para-
noid. Th ey may be overlooked by staff , and rejected by their fellow patients, 
and so are oft en diffi  cult to engage in any unit group or activity. Th e patient’s 
way of interacting with the world is such that other people become almost 
invisible to them—other people are like furniture, just things to avoid and 
move around—and as a result they become invisible to others. Th ese patients 
typically have committed off enses involving the assault, murder, or attempt 
to murder a parent. If these patients do start in psychotherapy, their nega-
tive symptoms, intractable auditory hallucinations, social isolation, and 
disorganized thinking may result in the psychotherapist never being able to 
fi nd the patient up and ready for psychotherapy appointments, and staff  also 
“forgetting” to have the patient up and ready. However, psychotherapy can 
be adapted to most patients, even those with severe mental disorders and a 
moderate level of developmental disorders.

GROUP THERAPY FOR FORENSIC PATIENTS

Regardless of diagnosis or clinical condition, group treatments are a pri-
mary modality in forensic settings, and forensic patients will all be invited to 
engage in group treatment as part of a prosocial experience. Forensic patients 
will regularly be invited to groups that address social skills building, psych-
oeducation groups on mental illness, medications, and legal issues related 
to their crime and acquittal. Group treatments may be especially useful for 
those patients who fi nd the intimacy of individual psychotherapy too much 
for them to tolerate.

Psychodynamically- oriented group therapy off ers therapy where the pro-
cess of the group is the treatment itself. In these groups, patients slowly learn 
to expand their abilities to trust beyond just the group psychotherapist and 
to peers in the group. In forensic therapy groups, therapists try to help group 
members move from the passive to the active voice; a process fi rst described 
by Cox (1986) in his similar work with off enders. Cox notes how the recovery 
process is accompanied by changes in language:

“I don’t know what you are talking about.”
“It wasn’t me.”
“It was me, but I was mentally ill when I did it.”
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“I did it when I was mentally ill.”
“I did it.”

Cox (1976) refers to this process as a “scala integrata”; but it can also be 
seen as a series of steps along a Via Dolorosa. In this sense the recovery pro-
cess for forensic patients can be very painful indeed, and therapists need to 
be aware of the risk of suicidal feelings emerging in treatment. Group therapy 
can also be seen as a way to help forensic patients develop better mentalizing 
skills; that is, to be better able to think about other people’s minds, feelings 
and intentions (Adshead et al. 2013)

Group therapy also explores the extent to which the off ender identity can 
be given up, or transformed into something which is not completely defi ned 
by the past off ence. However, the group members and therapists are all aware 
that this is not completely up to them to decide, and so it may not be possible 
for these patients to leave that identity behind, even if the off ence is now a 
decade or more ago. Society (either in the form of the Justice administration 
or the media) will not let them forget, and some of them have continuing 
and complex relationships with the families that they altered irrevocably by 
their actions.

Listening to others tell their story reduces the sense of shame and social 
isolation brought about by the off ense, and enhances people’s abilities to tell 
their story. What forensic group therapy aims to do is to help group members 
develop a more coherent narrative about their index off ence (Adshead 2011), 
and demonstrate that they are more able to understand the importance of a 
‘secure’ state of mind.

CONCLUSIONS

Forensic treatment is not simply getting a patient better in terms of having 
fewer symptoms, along with cooperation and compliance with treatment; 
nor is it about teaching off ender patients to “parrot” learned accounts of how 
their mental illness caused them to off end, and how they will be compliant 
with meds forever in the future. 

Th e best treatment helps an off ender patient to come to terms with what 
they have done by understanding how they came to let themselves act so vio-
lently, and the impact on them and their victim(s). Treatment that does not 
include attention to the meaning of the off ence for the off ender is treatment 
that has overlooked vital risk- related issues. It will not be able to identify 
potential future situations or relationships that could precipitate some psy-
chiatric decompensation and subsequent risk of dangerous behaviors. To 
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know that about a patient one must know the patient well and thoroughly, 
and that kind of knowledge of another person can only be obtained through 
appropriate use of psychotherapy.

Whatever the challenges, psychodynamic treatment has much to off er the 
forensic patient for several reasons. First, the (usually) extended length of 
detention makes it possible to off er a long- term refl ective space. Over time, 
the forensic patient can get to know himself and the therapist in a relation-
ship that is based on epistemic trust (Fonagy, Luyten, and Allison 2015); that 
is, trust in which curiosity is supported and new ideas can be explored safely. 
Once that trust is established, the patient can start to explore the idea of their 
mind as a living dynamic system: the role of unconscious drives, feelings, and 
impulses; how this might have led to their acts of violence; and the impact of 
their off ense on them, their families, and their future.

Second, psychodynamic psychotherapy in a forensic hospital can help 
patients think about their identity as off enders in a way that does not induce 
more shame and guilt, but does address themes of responsibility and agency. 
Current interventions for prisoners that address off ending are not geared 
towards those with mental disorders; and most CBT interventions for mental 
health do not address off ending or the meaning of off ending. Psychodynamic 
therapy can address meaning and identity.

Th ird, psychodynamic theory has a moral discourse built into the con-
cept of inner confl ict. Th e original theory contains within it the idea of a 
transgressive self that is in confl ict with itself, and assumes that irrational-
ity is as important to mental life as rationality. Most interventions based on 
CBT assume a type of rational engagement with life, which fi ts poorly with 
the experience of forensic patients, whose lives (and off enses) rarely refl ect 
rational social norms. Psychodynamic therapy, in contrast, is all too familiar 
with the destructive reality of the irrational.
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 CHAPTER 15

Positive Behavioral 
Supports for Managing 

Violence Risk in the 
Inpatient Forensic Setting

Tracey Sondik

Violence and aggression in an inpatient forensic setting are relatively com-
mon behaviors that threaten the safety and well- being of patients and 
staff  who care for them. Data suggest that most psychiatric staff , includ-
ing nurses, psychiatrists, and direct care mental health workers, have been 
assaulted by a patient or verbally threatened at least once in their career. 
Violence has a number of signifi cant negative consequences including post- 
traumatic stress response in injured staff , staff  burnout and turnover, lost 
wages, fi nancial costs to institutions due to loss of time from work by staff , 
and decreased eff ectiveness of treatment (Hallet, Huber, and Dickens 2014; 
Antonius et al. 2010; Pragnell 2009; Morrison and Love 2003; McCann and 
Ball 2000).

Traditionally, inpatient settings have relied primarily on control measures 
in response to these problematic behaviors including the use of restraints/
seclusions, medications, and aversive measures (punishment). Despite com-
mon use, these control measures, alone, have limited eff ectiveness in the 
treatment of violent patients and serve to keep patients institutionalized or 
warehoused in prisons and forensic inpatient settings. For patients, these 
measures do little to contribute to and may even retard the acquisition of the 
daily living skills, coping skills, and prosocial behaviors that are required for 
successful transition back into the community.
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What has evolved in institutional settings is the need for treatment to reduce 
violence and aggression based on recommendations from Regulatory and 
Human Rights agencies including Offi  ce of Safety and Health Administration 
(OSHA), Department of Justice (DOJ), Centers for Medicare and Medicaid 
Services (CMS), and Th e Joint Commission on Accreditation of Healthcare 
Organizations (JCAHO). In addition, promising research has revealed that 
aggression and violence can be reduced in inpatient forensic settings utiliz-
ing evidenced- based treatment (Corrigan 1994; Donat 2003, 2005; LaVigna 
and Donnellan 2007; LaVigna and Willis 2012).

Th is chapter will present the emerging behavioral treatment strategies and 
models in institutional settings, beginning with an analysis of aggression in 
inpatient forensic settings and the complex interplay of internal (e.g. psychiat-
ric condition, personality, poor emotion regulation, neurobehavioral factors) 
and external factors (e.g. crowded environment, management style of staff ), 
leading to aggression and violence (Dickens, Piccirillo, and Alderman 2013; 
Meehan, McIntosh, and Bergen 2006).

Th e chapter will trace the progression of forensic inpatient interventions 
to manage aggression from traditional behavioral control measures, through 
behavioral management, to the renewed interest in the area of behavioral and 
psychosocial treatment (Gardner and Cole 1987; Hunter 2000). Th e research 
comparing eff ectiveness of various models will be presented, along with the 
advantages of integrating a positive behavioral approach including compo-
nents of enhanced coping skills and positive programming for the patients, 
staff , and institutions.

AGGRESSION ON INPATIENT UNITS

Th e presence of aggression and violence in inpatient forensic settings is a 
signifi cant problem that impacts the patients, staff , and therapeutic milieu. 
Aggression in inpatient forensic settings refers to a broad range of behaviors 
that include threatening or intimidating behavior, verbal assault, prop-
erty destruction, throwing objects, physical assault directed at others, and 
aggression directed toward one self, including self- harm behaviors such 
as cutting or insertion. Violence can be considered a subset of aggression 
which describes a narrower range of behaviors that result in actual physical 
harm (Dickens, Piccirillo, and Alderman 2013). Episodes of aggression and 
violence are a regular occurrence in inpatient forensic psychiatric settings. 
Nursing staff  are at highest risk for being physically assaulted by a patient in 
forensic settings resulting in staff  absence, reduced productivity, low rates of 
job satisfaction, and increased stress level. Violent acts by inpatients cause 
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bodily harm to staff  and other patients, disrupt the therapeutic climate on the 
unit, and can leave patients and staff  feeling angry, traumatized, and helpless 
(Newton et al. 2012; Hamrin, Iennaco, and Olsen 2009; Cornaggia et al. 2011; 
Dickens, Piccirillo, and Alderman 2013).

Th e relationship between aggression and violence and mental illness 
has been well established. Mental disorders including active psychosis, co- 
morbid substance abuse, organic brain disease, and personality disorders, in 
particular antisocial personality disorder, are all risk factors for violent behav-
ior, along with criminal history (Rice and Harris 1997; Nijman et al. 1999; 
Hamrin, Iennaco, and Olsen 2009; Soliman et al. 2013). Th e high incidence of 
personality disorders in forensic settings is well established in the literature, 
with the most prevalent ones being Antisocial, Narcissistic, Borderline, and 
Paranoid Personality Disorders.

However, aggression and violence in inpatient settings cannot be explained 
by mental disorders alone. Researchers have determined a number of vari-
ables that contribute to aggression and violence in inpatient settings. Th ese 
variables can be categorized into diff erent models that suggest a complex 
interplay of patient and environment (Nijman et al. 1999; Duxbury and 
Whittington 2005; Hamrin, Iennaco, and Olsen 2009; Meehan, McIntosh, and 
Bergen 2006; Pulsford et al. 2013; Dickens, Piccirillo, and Alderman 2013).

1. Internal models of aggression focus on factors within the individual that 
predispose him to violence. Th ese patient- related factors include mental 
illness, personality, alcohol and substance abuse, along with sex, age, his-
tory of violence, socioeconomic status, mental state, and non- compliance 
with medication.

2. External models of aggression examine the impact of environmental fac-
tors that contribute to aggression by patients including the layout of the 
ward (space, overcrowding, limited privacy), the unit routines includ-
ing medication administration, mealtimes, and the lack of structured 
activities.

3. Interactional models examine the impact of patient/staff  relationships. 
Studies suggest that poor staff  and patient relationships, negative staff  
attitudes regarding patients, authoritarian behavior by staff , and use of 
controlling and coercive behavior can lead to increased patient aggression.

4. Finally, societal models look at the role of values and culture on violence in 
inpatient settings. Western values such as individualism, self- responsibility, 
and personal uniqueness may contribute to higher levels of violence in 
inpatient settings, especially in the United States (see Figure 15.1).
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Using a multi- layered model to understand inpatient aggression is an 
important foundation in developing eff ective treatment strategies. However, 
traditional interventions in forensic inpatient settings have historically 
emphasized control and management over treatment, particularly in public- 
sector inpatient settings, which are often the only treatment option for 
severely mentally ill and frequently dangerous patients. Th ese settings have 
signifi cant resource limitations, lack access to treatment interventions, and 
have high levels of acuity, which can lead to an over- reliance on restrictive 
control interventions including restraints, seclusion, or the use of psycho-
tropic medications to achieve sedation. Th e use of seclusion, restraints, and 
medication in forensic inpatient settings have been controversial issues 
with much debate in the literature as to whether they are valid therapeutic 
interventions, a form of necessary containment, or a form of punishment. 
Many researchers have concluded that seclusion and restraint can have sig-
nifi cant negative physical and psychological eff ects on both patients and 
staff . Restraints, in particular, have been associated with injuries to staff  
and patients, and patient deaths. In addition, the over- reliance on restraints 
and seclusions in forensic inpatient settings decrease the focus on eff ective 
training and teaching skills development for patients to manage themselves 
successfully outside a forensic setting. Further, these containment strategies 

FIGURE 15.1 Integrated Model of Inpatient Aggression.
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may actually increase aggression as it serves as a model for aggressive ways 
for staff  and patients to interact (Sailas and Wahlbeck 2005; Donat 2003).

STRATEGIES FOR MANAGEMENT

During the past decade, there has been increased scrutiny around the use of 
coercive measures in psychiatric settings from regulatory bodies, authorita-
tive organizations, and judicial reviews. New recommendations have been 
issued to improve the safety of seclusion and restraints when needed and 
increase the use of intervention strategies including verbal de- escalation 
and crisis management training with the end goal of reducing the need for 
restraints and seclusion. Most psychiatric facilities require formal training in 
the management of aggression and violence on a yearly basis. Many of these 
programs include prevention techniques, using a team approach, and crisis 
intervention. Regulatory and authoritative organizations have stopped short 
of recommending the complete removal of restraints and seclusions as an 
intervention for managing aggression and violence due to the risks of inju-
ries to other patients and staff  that can occur due to severe behavior (Donat 
2003; Morrison and Love 2003; Sailas and Wahlbeck 2005; Recupero et al. 
2011; Liberman 2011).

Th e interest in alternative interventions to decrease aggression and vio-
lence has evolved as a result of the regulatory and judicial movement toward 
restraint and seclusion reduction. Th ese alternatives include both manage-
ment procedures and treatment interventions. Management procedures focus 
on the reduction of psychiatric symptoms. Th ese techniques temporarily 
cause a reduction in symptoms, but are not permanent. Examples include 
psychiatric medication or voluntary time out. Once the procedure is stopped, 
the behaviors and symptoms will come back. Even though management 
through medications alone is largely ineff ective in sustaining permanent 
changes in patients, facilities continue to heavily rely on medication due to a 
variety of factors including an overdependence on biochemical theories for 
mental illness and aggression, pressure to come up with “quick fi x” solutions 
to complex problems, and providing the least expensive treatment possi-
ble. A comprehensive approach to forensic inpatient treatment incorporates 
both treatment and management interventions to obtain the best outcomes. 
Researchers and clinicians have demonstrated that investing in treatment 
interventions focused on permanent change in patients including behavioral, 
psychological, psychosocial, and educational models can lead to improved 
care of forensic inpatients and reduced needs for control measures (Ball 1993; 
Hunter 2000).
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BEHAVIORAL STRATEGIES TO REDUCE AGGRESSION

Research over the past several years has demonstrated the value of behav-
ioral and psychosocial treatment interventions to reduce aggression and 
increase prosocial skill development in inpatient forensic populations. 
Th ese programs will be reviewed including: (a) behavioral interventions, 
(b) cognitive- behavioral interventions, and (c) positive behavioral support 
plans, an integrated model that will be detailed in full below (Rice, Harris 
and Cormier 1992; Ball 1993; Hunter 2000; Corrigan 1994; McCann and 
Ball, 2000; Liberman 2011; LaVigna and Donnellan 2007; LaVigna and Willis 
2012). Behavioral strategies have been utilized to reduce violent and aggres-
sive behavior in inpatient forensic settings for more than half a century. Many 
of the procedures have been replicated over and over across diff erent settings 
and patient populations, providing a valid and reliable treatment option for 
treatment teams working with aggressive and violent behaviors. Behavioral 
strategies are based on an education model and focus on the interaction 
between individuals, antecedents, and consequences of the behavior that 
they are engaging, and the eff ects of the behaviors (maladaptive or adaptive) 
in their environment. From a behavioral therapy perspective, aggression and 
violence are learned maladaptive behaviors over many years of reinforcement. 
Th ese behaviors can be increased, reduced, modifi ed, or eliminated through 
systematic application of antecedents and consequences to those behaviors 

TABLE 15.1 Model of Behavioral Analysis

Setting Events and Vulnerabilities
 ● Situations in the environment combined with the individual’s defi cits.
 ● Broader setting events (i.e., unpredictability, medical conditions—e.g. unstable blood sugar, 
undiagnosed seizure activity, untreated sleep problems, medication side effects).

Antecedents and Triggers
 ● What occurred immediately before the behavior?
 ● External (e.g. a confl ict earlier in the day) versus internal antecedents (e.g. feeling isolated 
and lonely infl uences behavioral choices).

 ● Lifestyle issues (e.g. remote stresses, interpersonal relationships, problems accessing 
preferred activities).

 ● The “universal trigger” is often “enforcing rules,” rather than giving fl exible guidance.

Precursors
 ● What noticeable actions in body language came before the behavior of concern (e.g. 
pacing, pressured speech, rolling their eyes, clinching their fi sts)?

Maintaining Consequences
 ● What occurred immediately after the behavior of concern?
 ● How did the caregivers respond? Is there inadvertent reinforcement?
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within the individual’s environment. Behavioral interventions typically begin 
with an analysis of the behavior (Table 15.1).

Based on the behavioral analysis, interventions are selected that will 
likely reduce aggressive behavior. Once the interventions are implemented, 
data are collected to determine the eff ectiveness of the interventions; further 
modifi cation of interventions may be required if the aggression continues. 
Th e behavioral analysis is the backbone of these well- known behavioral 
interventions:

1. Environmental change is a simple way to reduce aggression as the 
focus of change is on the environment rather than changing the patient. 
Examples of environmental change include the level of noise, light, sen-
sory stimulation, routine, and staff  modeling.

2. Diff erential reinforcement schedules have been widely used to reduce 
aggression and violence in inpatient settings. Th ese schedules are designed 
to reinforce or reward the absence of aggressive behavior. Th e reinforce-
ment can be applied when there is a decrease in the aggressive behavior, 
when the patient demonstrates a behavior that is incompatible with 
aggression, or for any behavior other than the aggressive ones. The 
reinforcers can be made more stringent over time until the aggressive 
behaviors are eliminated.

3. Token economies are another behavioral intervention that can be used 
both for individuals as well as a whole system (unit, hospital) as they 
work by creating an environment that is designed to motivate prosocial 
behaviors. Symbolic rewards (tokens, points, stickers) are provided aft er 
the completion of tasks and/or the absence of aggressive behavior. Th ese 
can be exchanged for preferred items and privileges within the hospital 
setting.

4. Response cost refers to the loss of positive reinforcement when aggressive 
behavior occurs. However, this intervention must be done in a systematic 
manner so as not to be used punitively, which may lead to frustration and 
failure which could actually increase the aggressive behavior. An example 
of response cost might be the loss of specifi ed privileges (canteen, access 
to recreation area, use of certain personal belongings, etc.) as a result of 
a specifi ed behavior of concern occurring or a patient to go to a location 
(time- out) and ignoring the behavior to allow the patient to regain con-
trol. Aversive stimuli (electric shock, bad tasting or smelling substances, 
water mist) have been eliminated from virtually all forensic inpatient set-
tings due to the deleterious psychological eff ects for patients (Ball 1993; 
Liberman 2011).
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Cognitive- behavioral treatment approaches that focus on the modifi ca-
tion of maladaptive cognitions have been eff ective in reducing depression, 
self- harm, and aggression associated with personality disorders in outpa-
tient settings. Given the high prevalence of personality disorders in forensic 
psychiatric settings, these same treatment approaches have demonstrated 
effi  cacy for the forensic population as well (Allen, MacKenzie, and Hickman 
2001; Morgan and Flora 2002). However, due to system barriers including 
time and resource limitations, inpatient forensic settings oft en resort to more 
traditional methods as described earlier including control and management. 
To address these system barriers, researchers and clinicians have developed 
some promising new cognitive- behavioral approaches for inpatient forensic 
settings including dialectical behavioral therapy, schema- focused cognitive 
therapy, and brief behavioral activation.

Many cognitive- behavioral treatments for forensic settings can be used in 
group formats, have manualized approaches that can allow for ease in imple-
mentation, and can be tailored to individual needs of the patients. Dialectical 
behavioral therapy added an additional goal to its curriculum, focusing on 
increasing emotional attachment, as many with personality disorders avoid or 
have frequent disruptions in their attachments. Further, they are approaches 
that can be modifi ed for outpatient treatment and can be an important bridge 
between institutional treatment and community living (McCann and Ball 
2000; Hopko et al. 2003; Berzins and Trestman 2004; Bernstein, Arnoud, 
and de Vos 2007).

Despite the successful outcomes that many of these behavioral and cogni-
tive behavioral treatments have demonstrated with reduction of aggression/
violence, diminished psychiatric symptoms, and improved social function-
ing, several barriers still remain in terms of actual implementation on a 
day- to- day basis. Th ese include insuffi  cient training for frontline mental 
health staff  and nursing and resource limitations that are an ongoing real-
ity for many forensic inpatient settings (Corrigan et al. 1994; Corrigan 1994; 
Donat 2003, 2005). Th e following section will describe new and compre-
hensive treatment approaches that address the individual patient, staff , and 
institution.

POSITIVE BEHAVIORAL SUPPORT MODEL

Th e use of an integrative Positive Behavioral Support (PBS) model can be an 
eff ective way to lead to improved care and treatment for patients while at the 
same time reducing problematic behaviors of aggression and violence in an 
inpatient forensic setting. A model for the systematic application of PBS in a 
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forensic inpatient setting will be off ered, including the key components that 
address the needs of the patient, staff , and institutional setting:

1. understanding the concepts, terms, and strategies for PBS;
2. identifying the functions that infl uence behavior;
3. measuring eff ectiveness with data collection and graphing;
4. regular hospital administrative oversight and review of PBS supports;
5. behavioral consultation team led by a senior behavioral psychologist;
6. comprehensive staff  training;
7. transitioning PBS into a community re- entry treatment plan.

Positive Behavioral Support is a comprehensive approach that incor-
porates the science of applied behavioral analysis (ABA) in the support of 
patients with challenging behaviors including aggression and violence. It is a 
supportive approach that is centered around proactive and data- driven strate-
gies based on a comprehensive assessment of an individual and environment 
(Carr and Sidener 2002; Horner 2000; LaVigna and Donnellen 1997; Lavigna 
and Willis 2012)

Th e primary focus of PBS is to improve the quality of life of the person 
receiving services, decrease problem behaviors by teaching new skills, and 
modify the environment to maximize positive outcomes (Association for 
Positive Behavioral Support (APBS: www.apbs.org).

PBS is considered a non- linear form of ABA in that it does not rely 
solely on the Antecedent- Behavior- Consequence contingency relationship 
described above in the behavioral therapy section. Instead, PBS is considered 
a multi- element, non- linear model that views behaviors as goal- directed and 
interconnected with physiology, situation, cultural and institutional factors, 
cognitions, and feelings.

Over the twenty years, a growing evidence base for PBS has developed 
indicating its eff ectiveness as a model for treating individuals with problem 
behaviors including severe behavioral problems, for high- rate behaviors, 
and for behavioral problems for individuals living in institutional settings. 
Further, research has demonstrated that PBS is a model that can be cost- 
eff ective, easily taught to direct care psychiatric staff , and can be an integral 
part of community living following discharge from an inpatient facility 
(Donnellan et al. 1985; LaVigna and Willis 2012; Grey and McClean 2007; 
McClean, Grey, and McCracken 2007).

PBS has a number of integral components that address individual and 
system factors (Carr 2007; LaVigna and Willis 2005). Th e foundation for a 
PBS plan is the development of a functional behavior assessment (FBA), a 

http://www.apbs.org
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thorough and comprehensive method for understanding the function and 
meaning of a person’s behavior. Th e functional assessment has several ele-
ments, including the traditional ABA concepts of setting events, antecedents 
and triggers, precursors, and maintaining consequences.

Th e functional assessment in PBS also includes psychological, neurobio-
logical, medical, and social issues that may be infl uencing problem behaviors. 
Finally, the functional assessment provides a road map toward understand-
ing the function of the behavior itself. Rather than just trying to render the 
challenging behavior obsolete, it is critical to understand the function of the 
person’s behavior in their environment and apply this understanding toward 
the development and teaching of replacement or functionally equivalent skills 
(for example, using a calm voice to express one’s feelings rather than yelling).

Th is functional approach also facilitates greater empathy and understand-
ing toward a patient’s challenging behavior. According to the PBS model, any 
behavior, whether adaptive or maladaptive, can be seen as having a distinct 
and important purpose (Lowry and Sovner 1991; Silka and Hauser 1997). 
Behaviors may start out adaptive and over time become maladaptive (for 
example, a young child’s screaming when in pain may be adaptive then and 
continue into adulthood, screaming due to diffi  culty controlling emotional 
distress). Th e behavior may be a symptom of a medical disorder, side eff ect of 
a medication, or a result of a skills defi cit secondary to cognitive limitations. 
Th e four primary functions of behavior described in Figure 15.2 provide a 
basic categorization system that eff ectively describes the purpose and mean-
ing of most maladaptive behaviors.

Finally, a PBS functional assessment provides an extensive analysis of 
the environment to determine if there are any mismatches or triggers in the 
environment that may be causing or exacerbating challenging behaviors (for 

Impact of 
Maladaptive

Behavior

Communication
Increases 

Internal
Distress

Increases
Physical
Distress

Reduces Socio-
Environmental 

Control

FIGURE 15.2 Maladaptive Behavior as a Driver of Disrupted Function. Based on 
Lowry and Sovner, 1991
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example, a patient who becomes easily over- stimulated lives in a noisy area of 
a hospital ward). By understanding the meaning and function of the behav-
ior from the patient’s point of view, a PBS model is truly a person- centered 
approach to treating challenging behaviors.

A PBS plan is a multi- element approach that includes several strategies 
based on the functional assessment. Th e strategies include both traditional 
behavioral therapy interventions (e.g. a diff erential reinforcement schedule) 
along with innovative ways to teach new skills (see Table 15.2).

Most behavioral management and behavioral therapies focus on reactive 
strategies, which are the interventions implemented following a challeng-
ing behavior. Th e hallmark of a PBS approach is the emphasis on proactive 
strategies rather than reactive interventions. Proactive or positive strategies 
that are designed to:

1. increase emotional regulation through teaching functionally equivalent 
behaviors including coping strategies, self- soothing, healthy diversions, 
and opportunities to learn self- control;

2. increase prosocial skills and reciprocal relationships; and
3. build mastery, confi dence, and self- esteem through participation in posi-

tive programming (see Table 15.3).

Th e focus on positive programming is key to improving patient’s quality 
of life and producing sustainable changes in their overall behavior. A number 
of studies in forensic inpatient facilities have revealed that patients living in 
institutions with persistent mental illness spent most of their time in solitary 
or passive leisure activities such as sleeping, watching television, and personal 
care. Patients viewed their time in institutions as constraining and limiting 
in terms of future goals. Further, without active engagement, patients were 
more at risk for engaging in challenging behaviors (Farnworth, Nikitin, and 
Fossey 2004). Positive programming refers to the development of planned 

TABLE 15.2 Elements of a PBS Plan

Critical Components
1. Ecological strategies—removing mismatches between individual’s needs and their 

environment.
2. Positive programming—teaching general skills, functionally equivalent skills (replacement 

behaviors), and functionally related skills, coping and tolerance skills.
3. Focused support strategies designed to achieve rapid and effi cient control over challenging 

behavior (e.g. using differential reinforcement of other behaviors).
4. Reactive strategies to reduce episodic severity (e.g. active listening).
Adapted from LaVigna and Willis 2005
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and scheduled activities that provide meaning to patients. Programs should 
have educational, skills development, vocational opportunities, or leisure/
recreational value. Reinforcement can come from the satisfaction of com-
pleting the activity itself, the social interactions between patients, and the 
positive response provided by staff . Positive programming can assist in help-
ing patients to bolster their mastery by learning new skills, self- esteem, and 
interpersonal eff ectiveness by developing new relationships, and self- esteem 
through positive reinforcement of their prosocial behaviors (for example, 
staff  provides positive praise each time the patient is helpful). Aggression 
will be reduced as participation in positive programming increases. One 
cost- eff ective and innovative way to increase positive programming is the 
use of treatment malls, which are centralized areas in a hospital that off er a 
variety of treatment and leisure opportunities in a setting that approximates 
real- world settings. Patients can spend several hours in the treatment mall, 
attending groups, shopping in stores, going to the bank, and getting their hair 
cut in a salon. Th is treatment mall approach combines positive programming 
with skills development, making it an appealing option when looking toward 
community integration (Liberman 2011; Bopp et al. 1996; Webster, Harmon, 
and Paesler 2005).

Th e PBS model relies on data collection as an integral part of the functional 
behavioral assessment and for tracking outcomes. During the functional 
assessment, data collection can serve as a data probe to determine the most 
salient problem behaviors to address. PBS measures episodic severity, a term 
developed by LaVigna and Willis, which refers to a quantifi ed measure of the 
intensity of a behavioral incident based on frequency, duration, and sever-
ity (for example, verbal aggression can be measured based on duration, rate, 
intensity on a scale from 1 to 5) (LaVigna and Willis 2005). Plans that track 

TABLE 15.3 Guidelines for Promoting Functionally Equivalent Behaviors

Steps and Therapeutic Messages to Create Restructured Reinforcers
1. Serve the Same Purpose:

 ● Putting feelings into polite words to communicate.
2. Get Reinforcement as Soon or Sooner:

 ● Self- soothing with ice pack, rather than self- injurious behavior.
3. Receive as Much or More Reinforcement:

 ● Caregivers quickly attend when he says “again please”, as much as if he had expressed 
his demands with an outburst.

4. Just as Easy or Easier to Do:
 ● Following directions in one to two steps is easier than refusing an appointment or 
missing an outing.
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the episodic severity help provide more specifi c and socially valid data than 
simple frequency data.

Hospital clinical and administration leadership can play an important 
role in eff orts to utilize eff ective treatment modalities such as PBS to reduce 
aggression and violence and the associated use of restraints and seclusion 
(Emerson and Emerson 1987; Donat 2002, 2003, 2005). Organizational man-
agement strategies are recommended to address the systems changes needed 
for successful implementation of PBS. Th e development of a formal case 
conference review is an important feature of this organizational approach. 
Th e case conference committee should be conducted with the purpose of 
reviewing cases that reach specifi c thresholds for the hospital in terms of 
episodic severity of aggression and required restraint and seclusion utiliza-
tion (for example, patients that have had more than one restraint in the last 
thirty days). Th e committee should include administration leadership, clini-
cians including behavioral psychologists, nursing, and direct care staff . Th e 
committee then makes treatment plan recommendations, including, but not 
limited to, a PBS plan. Th e committee will continue to monitor and follow 
up regularly on these cases by tracking data, modifying treatment recom-
mendations, and utilizing consultants for the most diffi  cult cases that are not 
responding to current treatment.

Th e development of PBS plans require the expertise of a behaviorally- 
trained clinician including a clinical psychologist or master’s- level behavioral 
analyst training in the PBS model. Traditionally in inpatient forensic settings, 
a psychologist assigned to a ward became responsible for the development, 
implementation, and monitoring of a plan. Th e psychologist had to rely on 
other members of the treatment team to observe and record data and imple-
ment strategies. Th is oft en restricted the positive benefi t of the behavioral 
plan due to limited staffi  ng resources, negative staff  attitudes secondary to 
burnout, and lack of knowledge by staff  regarding basic behavioral concepts. 
Th erefore, the Department of Justice and other review agencies have rec-
ommended the development of a behavioral consultation team within the 
hospital setting to address the most challenging cases, provide staff  training, 
and provide support for discharge transitions (Donat 2005).

A psychologist with specialty knowledge and training in behavioral meth-
ods leads the behavioral consultation team. Other members of the team can 
include doctoral- level clinical psychologists and master’s- level behavioral 
analysts and paraprofessionals training in behavioral methods. Th e behavio-
ral consultation team works directly with the treatment teams and patients 
to eff ectively develop, implement, and track a plan which may extend over 
several weeks to several months including transition to the community.
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Training for frontline staff  on behavioral and PBS methods can signifi -
cantly enhance the eff ectiveness of PBS plans. Higher- level competency in 
behavioral methods leads to improved staff  attitudes and reduced levels of 
occupational stress (Emerson and Emerson 1987; Donat 2005). A behavioral 
consultation team relies on well- trained staff  members to eff ectively main-
tain PBS interventions. Without this critical link with the frontline staff , the 
eff ectiveness of PBS is weakened. Training of frontline staff  can be done in a 
multi- stage manner, beginning with a global training for new employees that 
reviews the basic mission of PBS, concepts, and examples of treatment plans. 
Training for patient- specifi c plans should be conducted at a ward level by the 
behavioral consultation team and/or behavioral psychologist. For optimal 
performance in plan implementation, the training will include:

1. a summary of the functional behavioral assessment, training in utiliza-
tion of positive programming, focused support strategies, and reactive 
strategies;

2. designation of roles for who is responsible in carrying out each component 
of the plan,

3. a plan for progress monitoring for accountability, including regular team 
meetings, review of data, and fi delity checks to ensure correct implemen-
tation of the plan.

Once patients are discharged into the community, treatment oft en drops 
off  signifi cantly. However, many of the same variables that contributed to 
an individual’s increased risk for aggression remain, including neurobio-
logical underpinnings, psychiatric symptoms, substance abuse relapse, and 
environmental stress. Without comprehensive treatment, patients may end 
up committing aggressive or violent acts leading to recidivism and possibly 
reinstitutionalization.

CONCLUSIONS

PBS plans can serve as an important bridge from inpatient treatment to 
community re- entry and reduce the risk of recidivism. Literature has dem-
onstrated that PBS can be successfully applied in both institutional and 
community settings. Some studies have suggested that the most dramatic 
reduction of aggression occurred during the discharge community phase 
of a PBS plan (Berkman and Meyer 1988; LaVigna and Willis 2012). Many 
PBS plans can be easily modifi ed for the community while still keeping the 
major proactive interventions, especially positive programming, and eff ective 
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reactive strategies that have already proven to reduce aggression in that indi-
vidual. Positive programming can be enhanced with more opportunities in 
the community to build self- esteem through educational, vocational, spirit-
ual, and recreational programs. Th e community team direct care staff  can be 
trained directly by the inpatient direct care staff , which can be a very eff ec-
tive training model.

Treatment for aggression and violence has evolved in forensic inpa-
tient settings by utilizing methods grounded in behavioral sciences that are 
outcome- driven and address the complex interplay of individual and insti-
tutional factors leading to challenging behaviors. Th e PBS model off ers an 
eff ective therapeutic approach to the care off ered in inpatient forensic set-
tings and can reduce aggression and recidivism and improve the quality of 
life for forensic patients.
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CHAPTER 16

Violence Risk and Forensic 
Practice: The Case of 
Preventive Detention

Alec Buchanan

Forensic psychiatrists assess and treat people whose mental disorders have led 
to their posing a risk of harm to others. Some of those people are the clients 
of psychiatric outpatient services and are living in the community. Others 
are detained in secure hospitals and prisons. Th e detention of many of the 
patients in secure hospitals in the U.S. has been authorized by the criminal 
courts. For others, the authority for their detention is “civil” and unrelated 
to criminal charges. Whatever the administrative mechanism, detention has 
usually been justifi ed in whole or in part by reference to the risk that the indi-
vidual poses to other people.

In the criminal justice system, using the risk of harm to others as a justi-
fi cation for restricting someone’s liberty, for instance in assessing for bail or 
parole, is routine. It involves balancing not just harms but also risks of harms. 
Th e risk of harm to others has to be balanced against the harm that is inher-
ent in depriving someone of their liberty. Th e harms deriving from violence 
have both short-  and long- term aspects and extend beyond the immediate 
victim to the victims’ families and the perpetrators. Th e harms involved in 
restricting a person’s liberty are both material and abstract. Outside mental 
health, incarcerating some people to prevent harm to others is known as pre-
ventive detention.

When people are detained as part of their mental health treatment the 
situation is more complicated still. While managing the risk of harm to other 
people is an essential part of psychiatry, the primary task of mental health 
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services is to provide care to an individual (Buchanan and Grounds 2011). 
Th e usual reason to admit someone to a psychiatric hospital is to facilitate 
this care. In some instances where someone’s mental disorder leads them to 
pose a risk to others it is impossible to manage that risk, and hence adequately 
to address that person’s clinical needs, in the community. Inpatient services, 
including secure inpatient services, exist in part to meet those needs.

Th ese two functions of secure psychiatric hospitals, providing care to 
patients and preventing harm to others, have always been subject to confl ict-
ing social pressures. In the twentieth century patient advocates and civil rights 
campaigners pointed to the inappropriateness of many patients’ placements 
in long- stay psychiatric hospitals and to the poor quality of the care that 
patients received there. Th e resulting pressure on policy makers contributed 
to the closure of large numbers of inpatient beds on both sides of the Atlantic. 
Th e extended lengths of stay of the relatively few remaining inpatients in 
secure psychiatric hospitals remain a focus of criticism.

At the same time, public, political, and press concern over psychiatric 
patient violence means that it is oft en diffi  cult for patients who have acted 
violently to move from the hospital into the community, even when there 
are services to treat them there. While most clients of psychiatric services 
do not act violently and while suicide remains a greater risk than homicide, 
a small number of people with mental disorders present very signifi cant 
risks of violence to others. Calls for “outpatient commitment” laws mandat-
ing treatment in the community for patients who present a risk of harm are 
one consequence of these concerns (Swanson, Swartz, and Mosely in press).

Th ese confl icting pressures present psychiatrists with a dilemma from 
which improved violence risk assessment holds out the prospect of an escape. 
Instead of simply steering a middle course between the Scylla of long inpa-
tient stays in psychiatric units that are increasingly unsuited to being homes 
for patients as well as places for treatment and the Charybdis of over- hasty 
discharge of patients with a history of violence, the hope is that clinicians will 
increasingly be able to distinguish those at greatest risk of acting violently 
and tailor discharge plans accordingly.

To the extent that violence risk assessment is up to the task, the majority 
of patients can then be rapidly discharged without the risk of their acting vio-
lently to other people because the “risky” patients will have been identifi ed 
and kept in the hospital. Mental health services now make increasing use of 
risk assessment technology. Th is technology includes instruments consisting 
of structured interviews and rating scales. Th e use of these instruments is now 
supported by a large number of research studies showing better than random 
ability to predict violence. Some of the structured interviews and rating scales 
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used in psychiatry are similar to approaches that were developed and remain 
in use in criminal justice.

Psychiatrists are obliged to put the needs of patients fi rst. Th is distin-
guishes their work from that of the criminal justice system. Some aspects 
of the psychiatric management of violence risk nevertheless have parallels 
in criminal justice. Th e weighing of one form of harm against another, for 
instance, and the weighing of a risk of future harm (such as violence) against 
an actual, present harm (such as restricting a potential perpetrator’s free-
dom), are features of risk management that are common to both systems. 
Th is chapter will review the experience of preventive detention on both sides 
of the Atlantic. It seeks to identify lessons from that experience for forensic 
psychiatry.

PREVENTIVE DETENTION AND CRIMINAL JUSTICE: 
ANGLO- AMERICAN PRACTICE

In 1895 the Gladstone Committee on Prisons concluded in respect of persis-
tent off enders in England and Wales that “to punish them for the particular 
off ence in which they are detected is almost useless.” Th e Committee rec-
ommended segregating this group from the rest of the prison population. 
Persistent off enders would no longer be subjected to those aspects of prison 
life, such as hard labor and penal servitude, that were most clearly identi-
fi ed with punishment. Th ey would, however, be imprisoned for longer. Th e 
Prevention of Crime Act that followed in 1908 provided for a “habitual 
criminal” to be sentenced to between fi ve and ten years of imprisonment in 
addition to what he or she would have been sentenced to for the crime com-
mitted (see Advisory Council on the Treatment of Off enders 1963).

Th e government had made clear that the Act was intended to address 
the “persistent dangerous criminal” and not off enders who were merely “a 
nuisance rather than a danger to society” (see Forrester 2002). Yet between 
1908 and 1911 it became apparent that the police in England and Wales, in 
presenting cases for indictment as habitual criminals, had developed their 
own interpretations of these terms and were presenting off enders for whom 
preventive detention had not been intended. At the end of that period further 
instructions were issued to the police that they should not present people for 
indictment under the new law unless they were over thirty and their off ense 
had been “substantial and serious.”

Fewer than 1,000 people were sentenced to preventive detention in the UK 
under the Prevention of Crime Act between 1909 and 1930. In addition to 
the newly introduced age restriction, judges seem to have regarded the new 
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preventive sentences of between fi ve and ten years made possible by the Act as 
too long. A government bill that provided an alternative preventive sentence 
of two to four years was never enacted, however. Concerns remained among 
politicians, if not among the judiciary, that extended preventive detention was 
necessary for three types of criminal: the “professional criminal” who lived 
by preying on the public, those who perpetrated fraud on the poor, and sex-
ual off enders. Th e 1948 Criminal Justice Act permitted preventive sentences 
ranging from fi ve to fourteen years, but addressed concerns over abuse by 
again restricting their use to defendants over thirty.

Th e principal criterion for a judge to address was whether it was “expedi-
ent for the protection of the public” that the off ender be detained in custody 
for a substantial time. Supporters of the legislation intended to limit judicial 
discretion and, in particular, to address the judiciary’s practice of reserving 
long sentences for the most serious crimes. Th e numbers sentenced to pre-
ventive detention increased but remained low; 261 defendants received such 
sentences in 1961. Psychiatric research conducted at the time suggested that 
the majority of detainees were “of the passive- inadequate type, feckless and 
ineff ective in every sphere, who regard the commission of crime as a means 
of escaping immediate diffi  culties rather than a part of a deliberately anti-
social way of life” (Advisory Council on the Treatment of Off enders 1963, 
para. 21). Few were found to be “of the seriously violent or aggressive type 
of personality.”

Th e English experience of preventive detention was later reviewed by 
Brody and Tarling (1980). Th e authors concluded:

The infrequency of really serious crimes of violence, their apparently generally 
random quality and the rarity of anything like a genuinely “dangerous type” offers 
little encouragement for a policy which aims to reduce serious assaults by selec-
tive incapacitation of those with violent records. (37)

Preventive detention in England and Wales was abolished by the Criminal 
Justice Act of 1967. Although in the years that followed it remained possible 
for courts to pass an “extended sentence” for certain persistent off enders, this 
legal provision was little used (Radzinowicz and King 1977).

On the continent of Europe, however, preventive detention had been 
used widely throughout this period. Th ere the usual sentencing model fol-
lowed a dual system where a period of punishment for what had been done 
was followed by a further period explicitly for the purpose of preventing 
future crime. In theory the second part of the sentence, because it was not 
designed for the purposes of punishment, was served under less exacting 
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conditions. In the 1970s this was described by an Austrian academic quoted 
by Radzinowicz and King as an “Etikettenschwindel”: a fraudulent trade 
description. An Italian detainee, moved from prison to an institution for pre-
ventive detention, commented, “I see no diff erence: the minestrone is just the 
same” (Radzinowicz and King 1977, 211).

In the United States, an array of “sexual psychopath” statutes aimed at 
dealing with “habitual offenders” by means of indeterminate sentences 
emerged in the fi rst half of the twentieth century. By the 1970s here also, 
however, skepticism over the ability to diagnose dangerousness accurately 
and the possibility of medically curing criminal propensities had led to these 
statutes falling out of use. In recent years America’s ongoing “wars” against 
terrorism and sex off enders have again seen the widespread use of preven-
tive detention (Janus 2009; Yung 2010). Arguments that the detention of sex 
off enders should not count as preventive detention because they are receiv-
ing treatment have gained little traction outside the U.S. Supreme Court. Of 
over 3,000 people detained since 1990, only fi ft y had been released by 2012 
(Schwab 2012).

In the last thirty years the legitimacy of incapacitation as a justifi cation for 
imprisonment has been challenged by the “Just Deserts” movement, which 
emphasizes the role of retribution in sentencing. A number of U.S. states 
have nevertheless adopted “habitual off ender” laws (White 2006; Sampsell- 
Jones 2010) that extend the period of imprisonment for repeat off enders 
beyond what would otherwise be warranted by their crime. Imposing con-
secutive rather than concurrent sentences on the basis of a defendant’s past 
criminal record, a practice that achieves the same eff ect, is now common-
place (Allen and Laudan 2011). And dangerousness is taken into account 
in parole decisions. Although these measures are not labeled preventive 
detention, public policy continues to permit the widespread incarceration of 
convicted individuals beyond the period that the nature of their crime would 
otherwise permit.

Not infrequently, forensic psychiatrists are involved in risk assessment for 
the criminal courts (Buchanan and Norko 2011). Th is is the case both in the 
U.S. and internationally. Norval Morris (1994) wrote of what he regarded as 
a paradox:

The psychiatric literature and the offi cial statements of the organized profession 
of psychiatry stress the unreliability of psychiatric predictions while the courts 
increasingly rely on those same predictions by individual psychiatrists despite 
their admittedly prejudicial impact—an impact certainly greater than is justifi ed 
by their validity. (244)
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In 2016 the pressure on forensic psychiatrists to produce estimates of 
risk for both criminal justice and mental health purposes shows little sign 
of diminishing.

PREVENTIVE DETENTION AND CRIMINAL JUSTICE: CRITICISM 
AND CONTROVERSY

Questions concerning effi cacy
Criminal justice theorists can be utilitarian or retributivist in outlook and the 
way in which they approach preventive detention diff ers. To a utilitarian, pro-
tecting the public by incapacitating those who have shown themselves likely 
to cause harm to other people is a legitimate purpose of criminal sentencing. 
Detention of a likely future perpetrator can contribute to doing the greatest 
good for the greatest number. To a pure retributivist, punishment should 
be allocated solely by reference to what the person has done, not what they 
might do in the future. Th e prevention of crime may be a useful by- product 
of imprisoning people but in a retributive scheme cannot be the justifi cation 
for doing so.

In noting the limits on our ability to predict violence, Morris had argued 
that the term of punishment should not be extended by virtue of a prediction 
of dangerousness beyond that which could be justifi ed as a deserved pun-
ishment in the absence of such a prediction. One potential corollary to this 
is that people who are detained for the protection of others, as opposed to 
those who are detained as punishment, should be detained in conditions bet-
ter than prison. A more radical suggestion is that they should be fi nancially 
compensated (Corrado 1996; Frankel 1970).

Avoiding utilitarian justifi cations for punishing people, however, does 
not prevent longer sentences for all repeat off enders. To some retributivists, 
prior crimes make the present off ense more serious because the defendant 
can no longer claim his behavior was out of character. Th is can lead to these 
retributivists arriving at the same outcome as utilitarians, but for diff erent 
reasons. While utilitarians would lengthen the sentence because prior crimi-
nality increases risk, these retributivists would do the same because repetition 
implies increased blameworthiness (for a discussion, see Duff  2001). Other 
retributivists have advocated alternative, civil processes when it is sought to 
prevent future acts of violence and the present off ense is not serious enough 
to warrant incarceration (Robinson 2008).

However imposed and whatever the justifi cation, preventive detention is 
less palatable when it is less discriminating. Th e degree to which it will be 
considered acceptable to detain some people for the protection of others will 
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depend, in part, on the ratio of the number of people who have to be detained 
to the number of crimes prevented. Whatever approach is taken to the assess-
ment of risk, the group who are detained will include a number of people, 
typically labeled “false positives,” who would not have done the thing that 
detention was intended to prevent but who will have been detained alongside 
those who would have.

Attempts to establish how many such people any given approach to the 
prediction of violence will generate quickly run into methodological prob-
lems. One can never know whether an individual who has been detained 
would have committed a crime. Offi  cial statistics on crime are problematic 
because most crimes do not lead to conviction and high- rate off enders may be 
less prone to arrest and conviction than other off enders. Self- reports of crimi-
nal activity are subject to sampling biases and to off enders under- reporting 
for fear of the consequences of revealing illegal behavior, despite researchers’ 
reassurances to the contrary (for a review, see Spelman 1994).

In addition, diff erences in sentencing policy across countries aff ect the 
way preventive detention is administered and make international compari-
sons very diffi  cult. An “enhanced” sentence for burglary under Dutch law is 
comparable to the default sentence in the United States (Lochner 2010). It 
may be that many U.S. jurisdictions already benefi t from the incapacitating 
eff ect of longer sentences without calling this preventive detention. Finally, 
the ratio of cost to benefi t can be expressed using a range of diff erent statis-
tics, not all of which are straightforward for non- statisticians to understand.

Th e most convincing evidence for the effi  cacy of preventive detention 
emerges from studies where laws focus on particular crimes and particu-
lar groups. A “habitual off ender” law adopted in the Netherlands in 2001 
permitted a two-  to three- year prison sentence for people with ten or more 
off enses (Vollard 2011). Although those sentenced under the law accounted 
for only 5% of the prison population, the rates of car theft  and burglary fell 
by 40%. Evidence for preventive detention reducing the overall crime rate is 
much weaker. Testing of one method of predicting criminal off ending sug-
gested that a 20% reduction in the overall crime rate could be achieved only 
by sentencing all predicted high- rate off enders, including those convicted of 
non- serious off ences, to prison terms of ten to twenty years (Spelman 1986).

Even this estimate, however, did not take into account that most convicted 
criminals commit fewer crimes as they get older. Preventive detention is oft en 
applied at a point in people’s criminal careers when their rates of off ending 
would have been declining anyway. When one group of researchers adjusted 
their model to assume an average criminal career of four to ten years, the 
projected decline in the number of robberies dropped to between 0.5 and 
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3.7% (Spelman 1986, Visher 1986). A diff erent risk assessment scale, tested 
using diff erent statistics, succeeded in explaining only 20% of the variance in 
reoff ending and assigned only 45% of subjects to the correct (low, medium, 
or high) risk group (Greenwood 1982).

Questions concerning values
False positives, methodological problems related to the measurement of 
off ending and the diffi  culty of describing the size of any eff ect are not the 
only hurdles in creating a system of preventive detention. It is also the case 
that no agreed method has emerged to ascribe value to the diff erent variables. 
Detaining fi ve people who would not have committed an off ense is clearly a 
form of harm. But if preventive detention requires balancing, there has to be 
some agreement about how much harm detention causes. And preventing a 
serious act of violence presumably justifi es more false positives than prevent-
ing a theft . How many more false positives does it justify? What false positive 
rate should be accepted?

Th ese are judgments that require the application of moral values and the 
balancing of those values against each other. Being at liberty and safe from 
harm are things that diff erent people seem willing to pay diff erent amounts 
for (see Mossman and Hart 1993). It seems unlikely that any explicit algo-
rithm could be agreed upon that would work in all diffi  cult cases. On the 
other hand, saying that it is diffi  cult to know what should be done with a pre-
diction of violence is very diff erent from saying that it is so diffi  cult to know 
that there is never a reason to act on the prediction. In addition, preventive 
detention is in widespread use, albeit not always by that name. If these judg-
ments are already being made, it seems preferable that they be made explicitly.

One infrequently studied approach to the problem of integrating the facts 
and values at play in any decision regarding preventive detention asks, “What 
would we say to a future victim who asks why the perpetrator was at large?” 
(see Duff  2001, 170–4). Duff  is reluctant to see those committing nonvio-
lent off enses detained to prevent future crimes and notes the unreliability 
of prediction. But he notes also that there are some who persistently com-
mit serious assaults. What we could say to a future victim should depend, he 
argues, on several considerations. Among these are the safeguards attaching 
to preventive detention, the rights accorded to the person thus detained and 
the persistence of the perpetrator’s future off ending. Asking what we would 
say to a future victim puts the focus not just on empirical evidence but also 
on the values at issue.

Th e previous section suggested that the history of preventive detention 
is not the history of a rigorous search for a mathematical algorithm that 
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will achieve the greatest good at the lowest possible cost. Instead, preventive 
detention has usually been directed inconsistently and with little advance 
evaluation of the likely eff ects. Th e history of its use suggests also that it has 
usually been more acceptable when those detained are seen as undesirable 
in ways unrelated to the risk that they pose. Foote’s criticism of preventive 
detention was that it could only work if society was prepared to relegate to 
“second class citizenship” the group of people in which the false positives 
would fall (Foote 1970).

Th is is because the value judgments necessary to operate a system of 
preventive detention require placing a value on the rights of those being 
detained. It has been argued that the responses to the two most signifi cant acts 
of terrorism in the United States in the past twenty- fi ve years show that the 
rights of some groups of the population have been undervalued and that, as 
a result, those groups have been relegated to Foote’s second class citizenship. 

Timothy McVeigh’s bombing of a federal building in Oklahoma City 
in 1995 was, at the time it was committed, the most serious act of terror-
ism in the history of the United States. McVeigh was not a militia member 
but attended militia meetings. He hoped to inspire a revolt against what he 
believed to be a tyrannical federal government. McVeigh’s crime prompted 
some narrowing of the law of habeas corpus (through the Antiterrorism and 
Eff ective Death Penalty Act of 1996) but no signifi cant use of preventive 
detention. Th e attack on the World Trade Center in New York in 2001, on the 
other hand, was followed by the detention of 5,000 foreign nationals in the 
United States over the following two years. Th ose detained were overwhelm-
ingly Arab by ethnicity and Muslim by faith (see Cole 2009).

Th ere are several possible explanations for why only one of these crimes 
was followed by widespread preventive detention. Th e fi rst is that while no 
legal mechanism existed to detain militia supporters, legislation permitting 
the detention of foreign nationals in the United States was already in place 
in the wake of the World Trade Center attacks. A second possibility is that 
Islamic terrorists were seen by those implementing the policy as less capable 
of being deterred from conducting further attacks, a widely invoked justi-
fi cation for preventive detention in other situations (see Slobogin 2003–4). 

A third possibility, however, relates to evidence that Arab and Muslim 
people were seen diff erently at the time many were being detained. Surveys 
in 2001 showed that even in areas of high illegal immigration from Central 
and South America, Arab immigrants elicited more prejudicial attitudes than 
immigrants from Mexico (Hitlan et al. 2007). It may be that those detained 
following the World Trade Center attacks were vulnerable because they 
belonged to an identifi able minority who were perceived negatively by the 
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majority of the population. Preventive detention becomes more palatable 
when those detained are seen as “other” (Vars 2014, 3).

PREVENTIVE DETENTION AND FORENSIC PSYCHIATRY

Th e technological challenges facing those trying to reduce the numbers of 
false- positive errors are similar in psychiatry and the criminal justice system. 
Th e proportion of all of those detained that are false positives will depend, 
in part, on the quality of risk assessment. A risk assessment method that dis-
tinguished perfectly those who would be violent from those who would not 
would reduce the false positive rate to zero. Th e various approaches to risk 
assessment that are currently available, however, share similar, unspectacu-
lar, levels of accuracy: better than chance but much less than perfect. Because 
they have similar levels of accuracy, the number of false positives is not greatly 
aff ected by the choice of which one to use (see Buchanan 2008).

Instead, the principal source of variation in the number of false positives 
is the base rate of off ending in the population as a whole. Over any given 
period, preventive detention where the base rate is 9.5% requires the deten-
tion of fi ve false positives to prevent one crime (Buchanan and Leese 2001). 
Th is “number needed to detain” (NND) rises increasingly rapidly as the rate 
of the behavior that is sought to be prevented falls (see Figure 16.1). At the 
six- month prevalence of assault with a weapon or causing serious injury in 
the CATIE study the NND is 15. For every correct prediction of homicide in 
psychosis, one informed estimate is that there would be 2,000 false positives 
(Szmukler 2000).

In several respects, however, mental health is diff erent. One diff erence was 
referred to in the introduction. In mental health, detention is not purely or 
even, in most cases, even partially justifi ed by reference to the prevention of 
violence against other people. Instead, it is justifi ed almost always by reference 
to the person’s own interests, principally their health and safety. An NND of 
15 may be unacceptable when that detention amounts to confi nement and 
little more. But if detention involves and is justifi ed by the provision of treat-
ment, whether medical or psychological, rehabilitation and transfer to lower 
levels of restriction as someone’s condition improves, the term “false positive” 
starts to appear something of a misnomer. Many people who are false posi-
tives in terms of whether they commit an off ence will be “true positives” in 
terms of needing care and treatment.

Th e second reason that mental health is diff erent is that the days when psy-
chiatry was in a position to detain a large number of people ended with the 
closure of the large mental hospitals. Th e associated decline in inpatient bed 
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numbers in the second half of the twentieth century was profound, on both 
sides of the Atlantic. Concern that the process had been taken too far may 
have contributed to the relative preservation of forensic inpatient services, 
particularly since 2000 (see Buchanan 2009). But the relative preservation 
of beds in forensic services notwithstanding, concern remains that there are 
now insuffi  cient places for people whose illnesses leave them unable to lead 
independent lives and who, at times, pose a risk to others.

Each of these reasons why mental health is diff erent requires qualifi cation, 
however. Both qualifi cations suggest that the lessons of preventive detention 
in the criminal justice system have relevance to psychiatry. First, the relative 
preservation of forensic inpatient services, and its expansion as a propor-
tion of the total psychiatric inpatient estate, suggests that psychiatry’s role in 
detaining people for the protection of others has persisted even as its abil-
ity to provide inpatient care for those incapable of living independently has 
declined. Second, the fact that psychiatric detention is supposed to be for the 
benefi t of the patient has not prevented past abuses.

Psychiatry’s involvement with public safety in the United States has at 
times led to “warehousing,” not treatment. Patients’ right to refuse treatments 

0
0

10

5

15

20

30

25

10 20 30 40 50 60 70 80 90 100

p

N
N

D

FIGURE 16.1 Relationship between Number Needed to Detain (NND) and 
prevalence (p) when sensitivity = 0.73 and specifi city = 0.63. See Buchanan, 
Psychiatric Services (2008) 59: 184



280 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

that included aversion therapy and psychosurgery, oft en directed at antiso-
cial behavior, were established in the face of opposition from clinicians who 
believed that these treatments were clinically necessary. Maryland’s “defec-
tive delinquent” statute of 1951 permitted indeterminate detention in a 
psychiatric institution and was enacted with psychiatric support (see Boslow, 
Rosenthal, and Gliedman 1959). Stone (1984) has argued that psychiatry 
has always included enthusiasts who have either exaggerated the ability of 
its present treatments to “cure” violence or the prospects of such treatments 
emerging in the future.

While mental health is diff erent, therefore, the diff erence may be one of 
degree, not kind. Th e fact that admission to hospital is intended to benefi t 
patients cannot be relied upon to prevent abuses and the decline in bed num-
bers has not prevented the detention of some people in hospital for extended 
periods in the name of keeping others safe. In these circumstances the experi-
ence of preventive detention in the criminal justice system suggests that the 
way in which those being detained are perceived by the public, by the courts 
and by society as a whole will be crucial to the ways in which risk of harm to 
others is managed through detention in hospital. Psychiatric patients seem 
vulnerable to inappropriate detention by virtue of both their “otherness” and 
“undeterrability.”

With regard to “otherness,” one U.S. critic notes that preventive detention 
threatens an important libertarian message of the criminal law: if you obey 
the law, your liberty is secure. Civil commitment of persons with mental ill-
ness does not challenge this message because they are diff erent:

The condition of illness is the signifi cant symbolic and ideological distinction, the 
jurisdictional condition which makes commitments of the mentally ill socially tol-
erable … the notion of illness is a distinguishing factor which serves to assure 
most people that they are not subject to being incarcerated; they believe that only 
those who are ill are subject to such restraint (Frankel 1970, 54).

Th e power of Frankel’s “notion of illness” may account for the diff erent 
ways in which homosexuality was treated by the law in the twentieth century. 

Between the 1930s and 1960s “sexual psychopath” statutes, described in an 
earlier section of this chapter, permitted the detention in psychiatric institu-
tions of people committed of certain classes of sexual off enses (see also the 
Introduction and Chapter 11). Th ese statutes operated in twenty- nine U.S. 
states and the District of Columbia. Although they had usually been passed 
in reaction to notorious cases of sexual assault, they were applied to other 
cases also (Miller 2009; George 2015). In Michigan in the 1940s, noting that 
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a risk to children should be “gravely considered” despite not fi nding evidence 
of pedophilia, two psychiatrists diagnosed sexual psychopathy in the case of a 
man arrested in a consensual homosexual act (see People v. Chapman 1942). 
Consensual homosexuality was the reason given for the detention of over 
7% of persons detained in Nebraska between 1949 and 1956 (Caporale and 
Hamann 1957). By the time a second wave of sex off ender commitment stat-
utes emerged in the 1980s, on the other hand, consensual homosexual acts 
were less likely to be regarded as abnormal and had been removed from the 
usual systems of psychiatric classifi cation. Consensual homosexuality was no 
longer used as a reason to detain.

Clients of psychiatric services are oft en described in the literature of 
jurisprudence as less amenable to deterrence. “Less susceptible to the force 
of reason,” one reviewer has noted, “the mentally ill are less able to modify 
their behavior in response to the threat of criminal sanction” (Vars 2014, 21). 
Th ere are no reliable data to this eff ect, however, and as a generalization it 
seems vulnerable (Morse 1982). People with psychoses can adhere to a set 
of values that reduce the deterrent eff ect of the law, but so do terrorists and 
gang members. People suff ering from severe depression have symptoms that 
could be termed “impaired volition,” but research suggests that drug users and 
drunk drivers do also. Th e notion of the “undeterrability” remains a power-
ful one, however, and has been used to justify the detention and compulsory 
supervision of criminal defendants with mental illness (see Slobogin 2012).

CONCLUSION

Th e role of risk assessment in criminal justice has changed over the past 
thirty years. From the end of the eighteenth century, Anglo- American crimi-
nal law had traditionally focused on the off ender. Th e origins of crime were 
assumed to lie in his personality and the social conditions in which he lived 
(see Garland 1985). Today, whether the question relates to a security level, to 
a defendant’s suitability for a non- custodial sentence or to the required level 
of monitoring of defendants, this focus on the individual is being replaced 
by an emphasis on groups, categories, and classes.

Th e techniques of risk assessment that the criminal justice system uses 
have evolved in line with this change in role. Th ey have increasingly come 
to emphasize statistically selected risk factors that allow the allocation of an 
individual to a group or class. Over the same three decades, a “populist puni-
tiveness,” whereby politicians compete to provide ever more severe responses 
to criminal behavior, has been antipathetic to approaches, including medical 
ones, which seek to understand behavior and help people to change it.
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One consequence in criminal justice has been increased rates of deten-
tion. One critic has argued in relation to statutes for the preventive detention 
of sex- off enders:

The goal is waste management. Populist punitiveness is exceedingly hostile 
toward medicalization. The result is an important transformation of the sex 
offender from the most obvious example of crime as disease back to an earlier 
conception of crime as monstrosity. (Simon 1998, 456).

Instead of focusing on the off ender, the aim has become the identifi -
cation and isolation of what the U.S. Supreme Court, quoting the Kansas 
statute, described as “a small but exceedingly dangerous group” (see Kansas 
v. Hendricks 1997, 2077).

A 1999 Surgeon General’s report noted that the stigma attached to mental 
illness had intensifi ed over the past forty years (U.S. Department of Health 
and Human Services 1999). Since the report was published there has been 
no decrease in stigma, despite improved understanding of the causes of men-
tal illness (Pescosolido et al. 2010). Public reaction may be driven in part by 
the continuing presence on the streets of towns and cities of large numbers 
of untreated and oft en homeless people suff ering from mental illness (see 
Sharfstein 2012). But whatever their source, perceptions aff ect the way in 
which people with mental illness are treated.

Forensic psychiatry is engaged in the care of people who are detained 
in hospitals in order to prevent harm to others. Experience in the criminal 
justice system suggests that in addition to any risk they present, the way in 
which people are perceived is an important determinant of whether they will 
be detained, and for how long. Th ose who are seen as diff erent from other 
people and as less amenable to being deterred by criminal sanctions have tra-
ditionally been particularly vulnerable. Forensic psychiatrists are responsible 
for ensuring not only that the risk posed by an individual is properly assessed, 
but also that stigma does not unnecessarily impede that person’s treatment, 
discharge and community rehabilitation.
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CHAPTER 17

The Mental Health System—
Criminal Justice Interface 
Expanding Strategies for 

Therapeutic Jurisprudence

Madelon V. Baranoski

INTRODUCTION

Impetus for Change

Morning rush hour, a disheveled, street- worn man sits alone at a center table 
in the bustling coffee shop at the train station. As the line of morning commuter 
customers extends past his table, he taps one after another on the arm asking 
for change to buy coffee. A woman at another table gets up for more napkins; 
he grabs and gobbles her unfi nished donut and drinks her coffee. Angry shouts 
for the manager punctuate the morning routine: “Get him out of here! Make him 
leave!” The out- of- place intruder shouts back; his gibberish and profanity frighten 
the customers who are left.

The police come, the man protests. He is arrested and locked up. At arraign-
ment, he is sober but psychotic, incoherently asserting that he owns the town, that 
the judge will be punished, that he will bomb the court. He incurs another charge. 
The judge orders a competency to stand trial evaluation. He is found incompetent 
and sent for restoration to a state hospital. Two months later, he returns to court, 
reluctantly taking antipsychotic medication and adhering to courtroom protocol. 
He is released to the community, adjudication complete, at a cost of over $70,000 
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to the state. Less than two months later, in a different coffee shop, the situation 
is repeated.

Th is familiar scenario and the associated social and economic costs con-
tributed to the national impetus to address what had become an untenable 
disconnection between the mental health access to service and the criminal 
justice system for persons with substantial mental illness who are not engaged 
in treatment and who disturb society. Diff erent etiologies were proposed as 
the basis for the problem—deinstitutionalization, techno- urbanization, ease 
of access to drugs—but regardless of cause, available models for care and 
adjudication were inadequate to break the cycle of recidivism. Beginning 
in the 1980s, eff orts that crossed boundaries between the mental health and 
criminal justice systems created new systems of services.

Strategies from therapeutic jurisprudence, the sequential intercept model, 
diversion programs, specialized courts, and specialized police programs 
have created new pathways for persons with mental illness. From mental 
health diversion programs, to mental health courts, to police interventions, 
programs crossed the usual boundaries among the mental health system, 
law enforcement, and the criminal justice system navigating the diff erent 
purposes, regulations, and practices. Th ese partnerships have been multidis-
ciplinary; forensic psychiatry and psychology and social work have helped 
to defi ne the issues and to shape the new and challenging interface between 
these systems. Th e changes have brought benefi ts, risks, and opportunities.

Diversionary programs have advanced from pilot initiatives into compre-
hensive frameworks that direct policy, research and treatment. In particular, 
the sequential intercept model proposed by Mark R. Munetz, M.D. and 
Patricia A. Griffin, Ph.D. (2006) provides a cogent and comprehensive 
analysis of intervention points from pre- arrest through prison release. In 
a thorough review of the development of diversionary programs, Munetz 
and colleagues describe the progression to an integrated model that identi-
fi es the “ultimate intercept—an accessible comprehensive eff ective mental 
health system focused on the needs of individuals with severe and persistent 
mental disorders—is undoubtedly the most eff ective means of preventing the 
criminalization of people with mental illness” (Munetz, Griffi  n, and Kemp in 
Yeager et al. 2013, 461). Th e underlying assumption in all of these programs 
is that treatment for persons with mental illness will be more eff ective than 
arrest, criminal adjudication, and incarceration.

Starting from the foundation of the inclusive and thorough descriptions of 
diversionary programs and their evolution well described by others (Munetz, 
Griffi  n, and Kemp in Yeager et al. 2013), this chapter examines the challenges 
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of the mental health and legal partnership as well as the barriers to and risks 
in successful diversion. Finally it examines the emerging role for forensic psy-
chiatry and psychology in mediation and policy development.

FROM DEINSTITUTIONALIZATION TO THE THERAPEUTIC GAP: 
THE CHALLENGE OF THE UNENGAGED

Deinstitutionalization has been proff ered as the primary cause of the shift  
of psychiatric care from hospitals to prisons (Lamb and Weinberger 2005). 
Th e shift  has been supported in many studies by examining the inverse cor-
relations between number of psychiatric beds over time and the prevalence 
of mental illness among inmates. Lamb and Weinberger in 2005 described a 
decrease of 106% in psychiatric beds in the United States from 1955 through 
2000 (from 339 beds per 100,000 populations to twenty- two beds per 
100,000). During this same period, there has been an increase in prevalence 
of the mentally ill in prison (Lamb and Weinberger 2005).

In 1992, E. Fuller Torrey, noted psychiatrist and patient advocate, and his 
team published a report of state- by- state incarceration rates of persons with 
mental illness. Th e paper was intended as an indictment of the mental health 
system and its failure to eff ectively manage psychiatric patients in the com-
munity (Torrey et al. 1992):

Clearly the fundamental fl aw rests within public mental health services, the 
neglected and unwanted stepchild of American psychiatry, psychology, and psy-
chiatric social work. (97)

Other professionals were equally critical of the mental health system. 
Legal advocates and consumer groups cited the widespread incarceration as 
a violation of civil rights and as failure to provide moral treatment of persons 
with mental illness. Th e term “criminalization of the mentally ill” became the 
shorthand reference to the inadequacies of the mental health system. Since 
then, the idea of transinstitutionalization has become a term of art referencing 
the failure of the system in the United States as the cause of a mass migration 
of persons from hospitals into prisons. 

Th e research and clinical experience, however, indicate signifi cantly more 
complicated circumstances. Indeed, the majority of persons with mental ill-
ness are never incarcerated. So the theoretical massive shift  of the population 
of persons with mental illness from hospital to prison did not actually occur.

Deinstitutionalization through the laws that forced discharge of the hospi-
talized patients to the community, however, was a factor in the criminalization 
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of the mentally ill; it created the right to choose not to engage in treatment and, 
in so doing, laid the foundation for an undertreated population vulnerable 
for arrest. Th e strict requirements for involuntary hospitalization of persons 
with mental illness (under Baxstrom v. Herold, in 1966—the United States 
Supreme Court decision requiring dangerousness for psychiatric commit-
ment of inmates and state commitment laws) and the shift  of management 
of psychiatric behaviors to families and the community created a therapeutic 
gap—the lack of eff ective strategies and services for those with mental illness 
who are unengaged in and rejecting of treatment, who do not meet criteria for 
inpatient commitment, but whose function is too impaired to manage social 
demands in the community. In the era of large psychiatric hospitals, patient 
choice in treatment was irrelevant; those with disruptive behaviors were 
removed psychiatrically, segregated into communities of their own. With 
deinstitutionalization, for those in the therapeutic gap, psychiatric services 
as usual are not suffi  cient for preventing arrest and incarceration.

Mental health and psychiatry have developed new approaches to service 
delivery specifi cally for those persons caught in the gap. Assertive Community 
Treatment Teams, for example, provide services to those who require inten-
sive treatment and outreach beyond usual outpatient care. Pharmacological 
treatments have also improved, and the Recovery Movement has adopted 
expanded choice and self- determination, reframing expectations for those 
with mental illness.

All of these advances shrink the therapeutic gap. But many persons, 
particularly those with emerging mental illness and combinations of drug 
addictions, trauma, and social burdens, reject engagement or cannot access 
services. Anosognosia accounts for a signifi cant number of persons with 
psychotic and mood disorders not seeking treatment and agreeing to medica-
tion (Torrey 2015; Orfei et al. 2007). For others, refusal to seek or remain in 
treatment or to comply with medication may be related to drug side eff ects, 
cost, and the remaining burdens of other social and human needs. Some may 
consider the cost- benefi t analysis to be negative; relief of positive symptoms 
is only the fi rst step toward productive adjustment and independent living. 
Housing, employment, social connections, fulfi llment are still to be attained.

Not engaged in treatment, persons with mental illness manage; but when 
symptoms are manifest as disruptive behavior, the criminal justice system 
intervenes in the therapeutic gap with arrest and criminal adjudication. Th e 
criminal justice system becomes the default mediator representing society’s 
interest even when the criminal magnitude is low. Once in the system, the 
synergy between mental illness and a criminal record magnifi es the risk for 
recidivism and further marginalization.
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Many other factors contribute to circumstances in which persons with 
mental illness get involved in the criminal justice system. Th e availability and 
adequacy of mental health services are among them, but even when services 
are available, social and personal instability from homelessness, unemploy-
ment, poverty, drugs, and pervasive marginalization impede engagement 
with services that could help. Th ese factors have been well described. Oft en 
referred to as criminogenic factors, they are viewed as barriers to access to 
services, destabilizing factors, and sources of interpersonal chaos.

Resources to manage such personal and social burdens vary by commu-
nity and by state. Th e lack of resources contributes to the therapeutic gap 
for persons with mental illness. When resources in a community are robust, 
however, persons’ willingness and capacity to access them can still limit their 
eff ectiveness. People are free to refuse services as long as their suff ering does 
not break a law or disrupt community life; when symptoms or distress cross 
that line, arrest follows and personal choice about accepting intervention 
ends. Th e intervention is a legal one. In the community, initiating, accept-
ing, and participating in treatment require a personal buy- in; arrest, court 
involvement, and incarceration do not. Involvement in the criminal justice 
system is not voluntary, has no personal or fi nancial eligibility requirements, 
and no waiting lists. Th ese conditions make arrest a unique opportunity as a 
fi rst entry or a re- entry into psychiatric treatment. Creative treatment strate-
gies implemented in prison or in the community under court mandate are 
an opportunity to reduce the therapeutic gap.

CHANGE FROM PRISONS AND COURTS

In the United States, for decades following deinstitutionalization, options 
for treatment aft er arrest were limited to psychiatric services in prison when 
those services were available and when inmates accepted them. Th ere were 
no mechanisms for referral to outpatient services under court supervision; 
psychiatric care and criminal adjudication were separated by law and practice. 
From a psychiatric perspective, the cycle of arrests and incarceration is iatro-
genic and economically ineff ective. From a consumer and family perspective, 
arrest and incarceration increase the burden and stigma of mental illness.

Misdemeanants with mental illness, however, also challenge the criminal 
justice system. Disruptive behavior in court and rapid and frequent recidi-
vism even on minor charges block the judge’s options for dispositions and 
strategies that judges can employ in a busy court. For example, in 1990 in 
a Connecticut survey, criminal court judges identifi ed four challenges for 
dealing with “mentally ill misdemeanants”: lack of access to assessment and 
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services, risk to public, threat to civil liberties of the mentally ill.” From the 
judges’ point of view, “adjudicating persons with mental illness required new 
options” (Sturges and Baranoski 1997, 12–14). 

Empirical evidence to drive change also came from the prevalence of men-
tal illness among jail detainees and prison inmates. Rates between 6% through 
24% have been reported in various studies since 1992—the wide variation 
in the reported prevalence relates to defi nitions of mental illness, sources of 
data, practices across states, and type of facility. Even the lowest estimates 
are greater than that reported in the general population. Even more relevant 
is the relationship between level of charge and presence of mental illness. 
In 2009, the Bureau of Prisons reported that among inmates, persons with 
mental illness were 2.7 times as likely as those with no mental illness to be 
misdemeanants, results that are consistent across studies (Torrey et al. 1992). 
Despite low- level charges, persons with mental illness require more services 
and oft en are not able to be assigned to usual programs focused on employ-
ment skills, education, and preparation for community re- entry. Persons with 
mental illness are oft en held in solitary confi nement for disruptive behav-
iors and are at a greater risk for suicide (Metzner 2002; Hughes and Metzner 
2015). Persons with untreated mental illness are also signifi cantly more likely 
to recidivate than those who have access to treatment (McNeal and Binder 
2007). In some reports examining the eff ects of mental illness and substance 
abuse combined, rates of re- arrest were three to four times greater than those 
with addiction alone (NAMI 2006). 

Th e overall fi ndings describe a group of persons falling through gaps in 
all systems, at great cost to the community and to the state. Despite at risk for 
being undertreated and ineff ectively adjudicated, they are more expensive to 
manage in the health and criminal justice systems, the departments of correc-
tion, and their communities. Th e repeated cycling through arrest, emergency 
department visits, court appearances, and incarcerations is cost- ineff ective, 
and counter- therapeutic. In states where competency evaluations and resto-
ration apply in misdemeanor cases, the economic burden and therapeutic 
frustration are much higher.

COLLABORATION FOR CHANGE

Th e high cost and poor outcomes were powerful drivers of change and led 
to a partnership between systems that have diff erent missions—the mental 
health system and the criminal justice system. In 1990, Steadman and col-
leagues established the National Coalition for the Mentally Ill in the Criminal 
Justice System (Steadman 1990b). It was the fi rst collaboration among mental 
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health, criminal justice, correction, and consumers that focused on how to 
divert persons with mental illness out of jail and into treatment.

What began as a cooperative exploration of common ground has devel-
oped into a myriad of strategies of collaboration, and sharing responsibility 
for and monitoring of persons with mental illness who are at risk for arrest 
or who do enter into the criminal justice system. Collectively termed diver-
sionary programs have evolved into systems of interventions that forge new 
options for adjudication, for treatment, and for research.

Stakeholders and Common Ground
Th e Steadman Coalition and others like it initially focused on identifying 
stakeholders and common ground among them. Initial eff orts to form pro-
ductive partnerships were met with concerns about safety and disruption of 
community life. In Connecticut, one community expressed concerns about 
safety and requested a guarantee of “unfettered movement and convenience of 
citizens” before agreeing to participate in community meetings. Th e criminal 
justice and mental health systems also diff ered in their perception of persons 
with mental illness and arrests. Courts viewed persons with mental illness as 
revolvin g door defendants with frequent arrests, probation violations, and 
ineligible for alternative sentences and community services. Th eir initial pre-
ferred solution was long hospitalizations. Paradoxically, community mental 
health services were oft en out of the recidivism loop: arrest- incarceration- 
release- rearrest. When it occurred, the primary interface with the psychiatric 
system was through the emergency room if police brought arrestees in for 
an evaluation on the way to lock- up. Most mental health agencies were una-
ware of the magnitude of the problem: their patients were not getting arrested 
and those who were, were unlikely to have been treated. Th e agencies further 
worried about case fi ndings that would overwhelm available services and per-
sonnel. Th e public viewed psychiatric patients as uniformly disruptive since 
their most memorable contact was related to the need to call police because 
someone was showing disruptive behavior. In the early meetings, consumers 
and families were reluctant to voice an opposing view for fear of being stig-
matized and socially denigrated. Th e disparate views among the stakeholders 
indicated the extent of the therapeutic gap and the need for collaborative 
bridges across systems. Although common consensus was that the system 
was not working, collaboration among stakeholders was slow to develop. In 
lieu of system change and legislation, independent pilot projects emerged.

Boundary Spanners
One key role in forging and running these programs was the assignment of 
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boundary spanners who understood the diff erent systems involved (Steadman 
1992). Boundary spanners were oft en social workers, attorneys, and in some 
cases wardens and police who provided liaison and trouble- shooting among 
the diff erent agencies involved. Th ey learned about the collaborating systems 
and working closely became the bridge that negotiated areas of confl ict and 
concern. Th e most eff ective boundary spanners were those viewed as “insid-
ers” by all systems, those who learned the professional jargons and routines 
that shaped the court, jail and mental health system in order to appreciate 
and address areas of concern. For example, in one diversionary program 
judges were afraid to allow persons in psychiatric crisis to go to the emer-
gency department because they feared the hospital would release the person 
who would then be lost to court follow- up and put the community at risk. 
Th e boundary spanners, in this case a psychologist and psychiatric nurse, 
worked with both sides: they helped the hospital appreciate that the usual 
requirement for hospital admission (imminent risk of harm to self or other or 
grave disability) was too high a bar for the court that worried the discharged 
man would return to frightening persons in the local grocery. Th e spanners 
helped the court understand that law regulated involuntary hospitalization 
and that there were other levels of care that could help the man control his 
behavior. Using that one incident as a model, the spanners worked on a policy 
that allowed arrestees to be assessed at the hospital; but if the hospital was 
not going to admit, the court would be notifi ed and the person brought back 
to court for a new disposition—diversion or jail. Th e plan allowed the most 
severely ill arrestees to be assessed at the hospital rather than being sent to 
jail and prevented an arrestee from falling back into the therapeutic gap—not 
needing hospitalization but still disruptive to the community. It also allowed 
the hospital to make clinical decisions about admission and not be forced to 
keep an arrestee who did not warrant hospitalization.

Th e role for boundary spanners was practical and productive but also 
raised issues of confi dentiality, responsibilities, and risk management. What 
the early programs demonstrated was the need for policies that assured that 
collaboration did not erode the rights and the treatment of persons with men-
tal illness. Examples of these issues are discussed below.

Boundary spanners brought more confi dence in common ground among 
the courts, jails, and mental health agencies. Along with increasing pressure 
from consumer groups, diversionary programs emerged along two distinct 
pathways that share the common goal of treatment alternatives for those who 
are arrested. Th e fi rst pathway was from the criminal justice system followed 
by the mental health system.
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DIVERSION UNDER THE CRIMINAL JUSTICE SYSTEM: 
SPECIALIZED COURTS AND THERAPEUTIC JURISPRUDENCE

In the 1990s David Wexler, Ph.D. and Bruce Winick, Ph.D., professors of law 
at the University of Arizona and experts in mental health law, introduced the 
construct of therapeutic jurisprudence as a framework to acknowledge and 
study the impact that court decisions have on the well- being of defendants, 
families, and communities. Th ey argued that legal decisions have broader 
eff ects than those recognized by the court as the fulfi llment of justice:

Therapeutic jurisprudence is the study of the effects of law and the legal system 
on the behavior, emotions, and mental health of people. It is a multidisciplinary 
examination of how law and mental health interact. According to this branch of 
jurisprudence, the processes used by courts, judicial offi cers, lawyers and other 
justice system personnel can impede, promote or be neutral in relation to out-
comes connected with participant well- being such as respect for the justice 
system and the law, offender rehabilitation and addressing issues underlying legal 
disputes. (Wexler and Winick 1991, 981)

Th e concept has been expanded to include examination of the role of the 
court as a “problem solver,” active in prevention and rehabilitation (Wexler 
1990). Problem- solving courts fall under that rubric, although the fi rst spe-
cialized courts existed long before declaration of the concept of therapeutic 
jurisprudence. Indeed, the earliest of these courts was the juvenile court in 
Chicago in 1889, which shift ed focus from punitive adjudication to reha-
bilitation. Th e impetus came from religious leaders and child advocates who 
emphasized reform (Winick 2002).

More recent specialized courts include family courts, drug courts, domes-
tic violence courts, community courts, and specialized treatment courts. 
What all specialized courts have in common are separate dockets with 
assigned judges and staff . Defendants who meet specifi c criteria appear 
before the court and receive alternative dispositions not usually available 
in the criminal court. In some cases prosecution is deferred; in others the 
defendant has to plead guilty. However, in no special court is the option of a 
trial available. And although rehabilitation and future adherence to the law 
is emphasized over the past wrongful behavior, the assumption of guilt is 
clear (Steadman, Morris, and Dennis 1995). Specialized courts emerge when 
a signifi cant volume of types of cases is deemed underserved by usual prac-
tices (as with drug courts), or when societal pressures emphasize particular 
groups, as is the case with veterans’ courts. Because not all legal options are 
available to the defendants, the ideal in specialized courts is to have very 
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active preliminary legal representation available before the defendant decides 
to participate in the court docket.

Drug Courts
In 1989, the Dade County Miami criminal court established the fi rst treat-
ment court, a drug treatment docket (Bamberger 2002; Winick 2002). In 
Miami, judges noted that the court docket was clogged with nonviolent reof-
fenders on drug charges. Th e cycling through courts and jails was viewed as a 
failure of the system of justice that in part rests on personal deterrence. In the 
drug treatment court, defendants were given the opportunity to participate 
in treatment, with the judge as a member of the treatment team. Successful 
adherence to a set of conditions—compliance with urine testing, compli-
ance with drug treatment, avoidance of arrests, and acceptance of extended 
court and probation monitoring—resulted in dropped charges and expunged 
records. Th e main objective of the court was reduction in recidivism.

Th e successful track record of drug courts in reducing recidivism, as most 
research shows (Spohn et al. 2001; Mitchell et al. 2012), supports its popular-
ity. In 2000, just eleven years aft er the fi rst drug treatment court started, over 
600 drug courts operated in twenty- two states and by 2010, close to 1,600 
such courts operated in thirty- nine states (Cooper 2001). Variations on the 
original model have included juvenile drug courts and drunk driving courts.

Mitchell and colleagues (Mitchell et al. 2012) conducted a meta- analysis 
of evaluations of drug courts for adults and juveniles. Th e results indicated 
that recidivism for adults going through drug court fell by half compared to 
those with similar off enses who did not participate in the program. For juve-
niles, however, there was no signifi cant reduction in recidivism. Th e authors 
identify the need for further research to clarify factors associated with suc-
cess and failure.

Th e fi ndings are important to understand the complexity of substance 
abuse. Most drug courts exclude defendants with major mental illness (Hora 
2002). In adolescents, drug use may be a symptom of emerging psychiatric 
disorder or may refl ect a reaction to abuse or trauma. Success in drug courts 
is related to defendants’ motivation to end addiction; the court enhances that 
motivation through positive reinforcement of the judges’ involvement as well 
as the negative reinforcer of the potential for conviction and incarceration 
in the face of failure.

Mental Health Courts
In 1980 the fi rst specialized court for persons with mental illness was cre-
ated in Indianapolis, Indiana, by Judge Evan Dee Goodman in the Wishard 
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Memorial Hospital. Th e court combined probate hearings for civil commit-
ment and a criminal docket for patients with mental illness charged with 
minor off enses. Except for a four- year hiatus from 1992 to 1996, the court has 
been in continuous operation (Goodale and Callahan 2013). Th e Indianapolis 
Court is one of a kind. In 1997, the fi rst formal mental health court for mis-
demeanants began in Broward County, Florida (Petrila 2001). What made 
this court unique was the focus on defendants with mental illness arrested for 
minor crimes who were then committed to hospitals for treatment. Initially, 
upon release from the hospital, the defendants’ court involvement was over. 
However, connected to therapy in the community, persons lost the therapeu-
tic gains during inpatient stays, and criminal recidivism was common. Th e 
mental health court established a second court phase following defendants 
aft er discharge to encourage compliance with outpatient treatment, including 
taking medication. Although hospitalization was the most common fi rst stop 
aft er arraignment, the discharged defendant was assigned to frequent court 
visits and extensive monitoring of their community treatment. Th e judge and 
court personnel are members of the interdisciplinary treatment team. Th e 
court’s involvement serves as an external motivator to stay engaged as well 
as an external incentive to treaters to be creative in encouraging treatment.

A variety of mental health courts have evolved (National Criminal Justice 
Reference Service 1999). Almost all accept only misdemeanants and nonvio-
lent off enders. Th ey all include collaboration with mental health providers 
but many of the mental health courts employ their own social workers and 
contract for psychiatric services. Th e court oversees monitoring of substance 
use and of compliance with treatment; the judge receives reports from the 
providers. In many courts, the judge has face- to- face contact with the defend-
ant, offering praise for adherence to the plan and stern encouragement 
when one falters. In some programs another arrest terminates participa-
tion and the defendant is referred to the criminal docket. In other mental 
health courts, re- arrests reset the program and lead to new assessments and 
higher levels of treatment and lengthens the period of monitoring. Some 
courts involve supervision by probation. With some variation in program-
ming, mental health courts incorporate the “essential elements” defi ned by 
the Council of State Governments Justice Center: a specialized court docket 
with a problem- solving approach; judicial supervision of community- based 
treatment programs designed by court and mental health personnel, regu-
lar status hearings, and criteria defi ning completion or further adjudication 
(Th ompson, Osher, and Tomasini-Joshi 2009).

Despite diff erences in programming, mental health courts harness treat-
ment and medication as tools against recidivism, and in turn use the court 
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FIGURE 17.1 Psychiatric Treatment Services through 1955.
Before deinstitutionalization, persons with mental illness were primarily confi ned in 

large inpatient hospitals. Precise fi gures vary; by 1955 one in every 300 Americans was 

confi ned in a psychiatric institution (Decker 2013). Fuller Torrey (1997) sites the peak 

of institutionalization as 1955 when close to 560,000 Americans were hospitalized; the 

population of the United States was 165 million. Torrey dates the start of deinstitutionaliza-

tion as 1955 with the common use of the antipsychotic and tranquilizer chloropromazine 

(Thorazine). During the era of lengthy hospitalization, the movement was primarily into 

confi nement; disruptive persons, mentally ill or not, were removed from society. Arrest 

of persons with mental illness for petty disruptions was uncommon. Recidivism among 

persons with mental illness was rare.

to encourage and sustain engagement in mental health services. Successful 
participation in the program forestalls incarceration and in many cases, suc-
cessful completion allows the charges to be expunged.

Th e eff ectiveness of mental health courts has been assessed through both 
qualitative and quantitative studies. Most studies report fewer jail days for 
defendants who complete the mental health court programming but eff ects 
on recidivism vary from reduction to re- arrest in a majority of graduates of 
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FIGURE 17.2 The Therapeutic Gap in Psychiatric Care.
Since deinstitutionalization, lengthy hospitalizations are reserved for those with the most 

severe psychiatric illness. In 1955 at the peak of institutionalization, there were 300 beds 

per 100,000 population. In 2010, the Treatment Advocacy Center (2015) reported a 

reduction to fourteen beds per 100,000. In 1955 for a U.S. population of 165 million, 

495,000 beds were available. Now with a population over 320 million there are fewer 

than 50,000. The majority of persons with mental illness receive outpatient treatment; 

many receive their treatment in prison. The therapeutic gap (in dark blue) represents the 

population of persons with psychiatric disorders who are underserved or under- engaged. 

No longer are treatment and containment through long psychiatric hospitalizations a 

management option for disruptive persons in the community; arrest and incarceration 

are the default. (Treatment Advocacy Center 2015)

the program (Frailing 2010; Sarteschi, Vaughn, and Kim 2011; Turpin and 
Richards 2003; Stainbrook, Penney, Elwyn 2015). In a novel qualitative study 
of mental health court defendants’ assessment of justice and fairness, Wales, 
Hiday, and Ray (2010) showed that defendants felt respected and validated 
in their interactions with the judges. Th ey reported greater satisfaction with 
their experience in court than with their experience with treatment. Th e 
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investigators acknowledged that participants in mental health courts are all 
voluntary and all agree that they have a mental illness.

Th e Bronx County New York Mental Health Court is an example of a sub-
set of mental health courts that target persons with mental illness arrested for 
felonies, excluding high felonies like rape and murder. Eligibility for entry in 
that court includes voluntary participation and admission of guilt. Th e psy-
chiatric condition must be broadly related to the criminal act, but the nexus 
is not at the level required for an insanity defense. Th e defendant, oft en incar-
cerated during a period of time, agrees to treatment and complies with the 
conditions set by the court. In the community, the defendants are monitored 
by frequent court appearances. Successfully compliant with all conditions, the 
defendant is oft en not convicted, and therefore has no record.

Variations in Court Supervised Diversion
In the absence of formal mental health courts, a number of states have 
developed court and mental health collaborations in which the courts 
and probation monitor the treatment and compliance of defendants with 
mental illness. For example, Connecticut has a court- supervised “jail re- 
evaluation initiative” under the Court Supportive Services Division of the 
State Department of Justice. Social workers evaluate nonviolent off enders 
with mental illness who have been incarcerated aft er arraignment for place-
ment with service agencies contracted with by the department. Th e court 
monitors progress and compliance; re- incarceration is the likely option if the 
persons fails to engage. In this and similar programs, the criminal adjudica-
tion is unrestricted: defendants can take their case to trial or accept a deal. 
Th e program focuses on reducing incarceration during the pre- trial stage.

In other initiatives jurisdictions have programs modifi ed for persons 
with psychiatric disorders. Again, in Connecticut, persons on a fi rst arrest 
can apply for accelerated rehabilitation, which is deferred prosecution for 
eligible crimes (nonviolent, below specifi ed levels of property destruction). 
Th e defendants agree to and serve one to two years of probation. With suc-
cessful completion of the program, charges are dropped and purged from all 
records except one that records participation. Failure, particularly re- arrest 
during the probationary period, brings the charges forward for adjudication. 
Connecticut modifi ed this program for persons with mental illness. Mental 
health accelerated rehabilitation allows persons with mental illness to apply 
regardless of past arrests. Th e probation includes compliance with mental 
health treatment, substance disorder treatment as needed, and at times resi-
dential services. In addition, persons with mental illness are eligible for this 
program twice; if successful, a record of convictions can be avoided.
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What all of these programs have in common with mental health courts 
is judicial monitoring, time- specifi ed treatment and oversight, and some 
alteration in the usual judicial process and the rights aff orded in general to 
any defendant. Th e programs all include leveraged treatment; that is, exter-
nal factors that mandate participation in treatment; treatment is a condition 
of the court programs, and the resolution of the case—either through ter-
mination of prosecution or probation—is determined on enrollment in the 
program. When defendants do not comply, the case is generally transferred 
to the regular court docket.

Th e risks and limitations of mental health courts arise from the complex-
ity of mental illness and the law. Mental health courts require the voluntary 
participation of defendants; therefore, the defendants who are not able to give 
the informed consent required cannot be served. Th e sickest are left  out of 
the option to participate and, therefore, face the court process as is. A related 
issue is the way in which courts view non- compliance as a defi ant, voluntary 
choice when in many cases it is the natural course of the emergence of illness. 
Finally, mental health courts are status courts; that is, they defi ne dockets by 
an immutable characteristic of the persons. In contrast, drug courts, domes-
tic violence courts, and community courts are based on the type and level 
of crime.

Status courts are anathema to the American justice system. For example, 
the United States does not have courts based on socioeconomic or ethnic 
characteristics. Th e juvenile justice system does have separate courts, but 
youth are also defi ned by statute and the laws and punishments are diff erent. 
Th e concept of mental health courts implies that those with mental illness 
warrant a diff erent process of justice. Th e risk here is that persons with men-
tal illness may be less able to voice and advocate for their own interests. Th ey 
do warrant extra help to obtain the same level of fairness and justice. But 
attention to mental health issues cannot erode civil rights. Further, mental 
health courts must be designed to maximize the fair treatment of a person 
with mental illness and not be designed to coerce treatment.

MENTAL HEALTH SYSTEM DIVERSIONS: THE SEQUENTIAL 
INTERCEPT MODEL

A second pathway to diversion of those with mental illness from incarcera-
tion is under the direction of mental health systems, oft en administrated 
by the state department of mental health. Th ese diversion programs are 
designed as outreach and engagement programs for persons aft er arrest 
and at any other point during involvement with the criminal justice system. 
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Although many programs began as an eff ort to divert defendants at arraign-
ment (the fi rst appearance in court), most have evolved to include other 
critical periods from lock- up at arrest through discharge from incarceration 
and probation.

Munetz and Griffin proposed the Sequential Intercept Model as a 
framework for developing policy and interventions to enhance treatment 
engagement and divert from the criminal justice system (Munetz and Griffi  n 
2006). Th ey identify fi ve critical junctures, beginning with pre- arrest emer-
gency services, through community supervision under probation and parole. 
Each of the fi ve intercepts (pre- arrest; lock-up and early court hearings; 
incarceration and forensic commitments; re- entry from incarceration and 
hospitals; and community supervision under the criminal justice or foren-
sic systems) involves the special needs of the person with mental illness and 
special requirements for eff ective engagement and treatment.

Mental health jail diversion programs have addressed some of these areas. 
Specifi cally, jail diversion clinicians provide assessment, referral treatment 
planning, and follow- up intervening at the point of arrest or arraignment. As 
mental health providers and not employees of the court, they are positioned 
to discuss treatment options independent from the disposition of the crimi-
nal case. Mental health diversion is not limited to a special docket; treatment 
is provided regardless of the plea entered by the defendant, and treatment is 
available even when the defense chooses not to link mental health issues to 
the criminal activity.

Th e goal of the early assessment is to provide to the judge alternatives to 
incarceration by off ering a treatment and monitoring plan that the defend-
ant has accepted. If the judge adopts the plan, then a three- way agreement 
outlines the process: the defendant agrees to engage in treatment, follow 
treatment recommendations, and give permission for the clinician to report 
compliance to the court. Th e mental health agency agrees to provide treat-
ment, monitor progress, and report compliance to the court. Th e court agrees 
to the treatment plan derived by the mental health agency.

In most programs of mental health diversion, courts defer prosecution and 
monitor the case through continuances. At the court’s discretion the charges 
may be dropped. If not, then the defendant decides with the defense attorney 
the best course of action—to accept a plea off er or to go to trial. In mental 
health diversion no legal options are prohibited.

When defendants are too psychiatrically impaired to enter into a diver-
sionary agreement, jail diversion arranges and advocates for a hospitalization 
or a residential service. If the judge does not agree, defendants may be incar-
cerated. Th e diversion clinician works with the jail staff  to institute treatment 
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and negotiates with the court for release to community treatment when the 
defendant can express agreement. Treatment plans in mental health diver-
sion focus on clinical needs and in the best practice, defendants are assigned 
to teams and clinicians who are expected to care for them aft er the court case 
is complete.

Because treatment transitions are associated with higher dropout rates, 
continuity of care is one advantage of mental health diversion over mental 
health courts. Others include the protection of civil rights, the wider appli-
cation of services across court dockets, and the ability to serve persons with 
severe symptoms who cannot consent to treatment.

Th e disadvantages of mental health diversion include the resistance of 
courts to relinquish control over treatment. Related to that issue is that men-
tal health diversion clinicians are outsiders in the court. Unlike mental health 
courts there are no specialized teams and therefore court personnel may be 
unfamiliar with and wary of the mental health community as a partner in 
their work. Connecticut addressed this issue through a statutory requirement 
that mental health diversion clinicians assess defendants with mental illness 
in all entry- level criminal courts. Connecticut is the only state with statewide 
diversion by statute.

A diff erent and subtle eff ect of mental health diversion is the treating 
agency’s inaccurate expectation of infl uence over the court process. Th e con-
nection between the court and the service agency can be misunderstood. For 
example, the agency might view the court as required to follow the goals of 
the treatment team, or the diversion clinician as someone who can direct the 
court action. With proper training and ongoing case review, these challenges 
can be managed. Th e risk to breaches of confi dentiality is always present at the 
interface between mental health and the criminal justice system. Protection 
of clinical privacy and of legal rights is an essential component of program 
design and training. 

Community Reintegration
Return to the community is one of the critical intercepts in the Sequential 
Intercept Model. Incarceration disrupts families, employment, and commu-
nity connections. For persons with mental illness the disruption is magnifi ed. 
Rates of recidivism are highest in the fi rst six months aft er release from incar-
ceration. For persons with mental illness the re- arrest rates reach as high as 
70% within the fi rst year (Treatment Advocacy Center 2015). Although pris-
ons have programming to address reintegration, persons with mental illness 
are oft en ineligible. Th ey are oft en ineligible for parole because of their risk 
of reoff ending.
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Since 2000, programs focused on moving persons with mental illness out 
into the community before end of sentence have gained momentum. On 
parole, they are still under supervision and motivation for compliance with 
treatment is enhanced by the threat of retuning to prison. Addressing the 
criminogenic factors associated with recidivism, comprehensive re- entry pro-
grams combine housing and employment with mental health and substance 
abuse treatment to enhance stability and successful adaptation to community 
life (DeMatteo et al. 2013).

Since 2000 mental health parole and probation offi  cers with special train-
ing and lower caseloads oversee the release and adjustment of persons with 
mental illness. As part of the treatment team, the offi  cers collaborate with the 
mental health providers to encourage compliance and to monitor response 
to treatment.

Mental health parole and probation serve serious off enders as well as 
those with repeat minor charges. Supervision of those with a violent or sex 
off ense is oft en more frequent and intrusive; parole and probation offi  cers can 
determine where a person lives, works and socializes. In some cases, parole 
offi  cers direct clinical treatment, requiring an agency to have more frequent 
sessions or add diff erent groups. Although clinical agencies do not have to 
comply, failure to do so can result in the client on parole being reincarcer-
ated. Another more recent development in the collaboration between mental 
health and criminal justice monitoring is the attendance of probation offi  cers 
at sex off ender treatment groups.

Th e success of this partnership is diffi  cult to measure. Violations of proba-
tion and parole can be determined by many factors and outcome measures are 
diffi  cult to collect. Th e consistent fi nding is that in the absence of substance 
abuse, persons in treatment for mental illness are signifi cantly less likely to 
reoff end aft er release from incarceration. However, with substance abuse as a 
factor, recidivism rates with and without treatment are the same within states 
(National Institute on Drug Abuse 2014).

PRE- BOOKING DIVERSIONS: POLICE DISCRETION IN ARREST

Initial diversion programs were categorized as pre and post booking; that 
is, interventions that occur before or aft er arrest (Steadman 1990a). In pre- 
booking diversion, the police take disruptive persons to emergency rooms 
or specialized treatment centers for evaluation in lieu of arrest, depending 
on statutory limits. Th is role for police is not new, and to some extent was a 
routine part of policing through the mid- 1900s.
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Evolution of Police Interventions with Persons with 
Mental Illness
Within the paramilitary organization of American police departments, police 
have signifi cant discretion in whether to arrest or not when neither harm to 
victims nor destruction of property has occurred. Th e majority of municipal 
police calls do not end in arrest and many calls do involve interactions with 
persons with mental illness. What have evolved are the options police have 
in dealing with these situations.

Deinstitutionalization aff ected police work, not only because persons 
with mental illness were in the community; hospitalization was no longer an 
option that police could access on their own. Police themselves oft en initiated 
psychiatric hospitalizations, simply by dropping off  disruptive or troubled 
persons at the state psychiatric hospital (Hollingshead and Redlich 1958; 
Torrey et al. 1992). Police viewed persons from lower socioeconomic status, 
those who were homeless or causing public discomfort and those who were 
at risk of victimization (like women and the elderly) as benefi ting from insti-
tutional care (Hollingshead and Redlich 1958).

After deinstitutionalization, police dealt with more circumstances 
involving persons with mental illness and had to create options other than 
hospitalization and arrest (Bittner 1967). For example, “drunk tanks” and 
overnights in police lock- up provided temporal de- escalation; warnings and 
escorts out of town addressed public concern about odd behavior. Since there 
was no arrest, transport to and holding in the police station was not consid-
ered detention but rather a humane and preventive housing of someone too 
impaired to exercise good judgment. Th e diffi  culty was that without treat-
ment, most persons with severe mental illness will not improve and so release 
back to the community was diffi  cult. In the 1990 investigation by Torrey 
and colleagues, fourteen states reported that 40% of their jails held mentally 
ill persons without charges; and in six states over 60% of the jails detained 
persons with mental illness without arrest (Torrey et al. 1992). Th e jails had 
become surrogate hospitals for police. What began as an emergency or even 
benign intervention became in some states a long- term solution.

Jail detention without arrest, however, was not the norm; interactions 
between police and those with mental illness were part of routine policing 
especially in large cities. In 1980, Teplin and Pruett described police as “street 
corner psychiatrists,” providing fi rm warnings and advice to those whose 
symptoms were escalating and recognizing when inpatient hospitalization 
was likely. Police were also aware when someone with mental illness was 
being victimized (Teplin and Pruett 1992)
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Teplin’s investigation was seminal, focused on identifying the “decision- 
making normative framework” police use to manage persons with mental 
illness in the community (Teplin and Pruett 1992, 139). Th eir investigation 
showed that factors like shortage of beds and stricter requirements for invol-
untary hospitalization aff ected police action. Decisions to arrest, involve the 
emergency department, or defer were “based less on the degree of psychiat-
ric symptomatology than on the sociopsychological and structural factors” 
(Teplin and Pruett 1992, 154). Th e public involvement, area of town, and 
whether the symptoms were assessed as “bad, mad or eccentric” determined 
outcome (Teplin and Pruett 1992, 154). Public discomfort and disruption 
were more likely to end in an arrest, especially if the call for police interven-
tion came from the public. Further, police are aware that they have control 
over arrest and lock- up but not over treatment and hospitalization (Kimhi 
et al. 1998).

From Neighborhood Cop to Mobile Police Force
Since the 1990s policing has evolved both in technology and regulations. 
Major change came when police radios, 911 networks, and police mobility 
reshaped policing. As policing grew more mobile and mechanized, the “cop 
walking the beat” grew less common. Familiarity with neighborhoods and 
with particular persons with mental illness decreased. Police were no longer 
street corner psychiatrists but emergency responders.

In addition, concerns about liability for false arrest and civil suits related to 
failure to act drove an increase in arrests as the primary response to disruptive 
behavior. Encounters with disruptive persons with mental illness or drug or 
alcohol intoxication were more easily managed with arrest and lock- up than 
with more time- consuming negotiations with hospital staff .

In 2000, reduction in psychiatric beds further reduced the reliability of 
hospitals as an eff ective police management strategy. Police were daunted by 
the rapid, and in their view inappropriate, release of persons back to the com-
munity aft er police brought persons to hospitals in lieu of arrests.

Th e police had fi rst- hand experience with the therapeutic gap—persons 
not symptomatic enough to meet criteria for involuntary hospitalization but 
still impaired enough to disrupt others in the community. Police were the 
reluctant mediators between the unengaged mentally ill and the intolerant 
public. Law enforcement must respond to public disturbances and commu-
nities expect police to alleviate the disruption; arrest is a ready option under 
police control.
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Community Policing, Partnerships, and Pre- Booking Diversion
In the period leading up to the establishment of community policing, police 
departments responded to increase in violence unrelated to mental illness. 
Gang violence, drug dealing and organized crime fl ourished and emergency 
response aft er the crime was not enough. Community policing—assigning 
police to neighborhoods and making them visible as problem solvers—was 
introduced as a return to eff ective strategies for police in preventing and 
solving crimes.

Th e community policing movement provided the backdrop for the pre- 
booking diversion strategy that Steadman and colleagues had recommended 
in the 1990s (Liberman 1969). Police in the neighborhood are aware of per-
sons with mental illness and of local resources. In theory, community police 
become de facto monitors of symptoms and levels of function as well as of 
family and community tolerance and resilience. Such awareness off ers oppor-
tunity for early intervention and crisis prevention.

Th e potential for community policing for pre- booking diversion relies, 
however, on available community mental health services and on willing 
consumers. When either is lacking, community policing highlights the ther-
apeutic gap but cannot reduce it. For example, an investigation of policing 
in a community in Connecticut showed that community policing reduced 
drug dealing, school truancy, and gang- related activity but arrests of persons 
with mental illness did not decrease. Waiting lists for treatment, lack of beds, 
and refusal of treatment were identifi ed as the barriers to eff ective outcomes 
(Codish and Baranoski 2004).

Although all diversionary models rely on the adequacy of mental health 
services, pre- booking diversion requires immediate access to all levels of 
service including emergency care, hospitalization, residential options, and 
eff ective engagement in outpatient interventions. In the absence of court 
mandated treatment or incarceration, police hand-off s must be to reliable and 
eff ective care options. Police departments recognize the value of partnerships 
with providers willing to assume responsibility for assessment and manage-
ment of those with mental illness who do not warrant arrest (Goldstein 1987). 
Collaboration with mobile crisis clinicians has enhanced police options and 
shared responsibility for decision- making.

In the 1980s the Los Angeles Police Department formed co- responder 
teams with local mental health agencies with the goal of diverting persons 
into treatment in lieu of arrest (Reuland, Draper, and Norton 2013). Access 
to a full menu of treatment options and the willingness of the detainee to 
agree to treatment were essential to successful diversions. Similar programs 
have developed in large cities. Although police and mental health agencies 
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acknowledge the merits of these partnerships, budget cuts, lack of resources 
and psychiatric beds oft en result in discontinuation of the partnerships.

Crisis Intervention Teams—Police- Initiated Diversion and Crisis 
Management
In 1988, the Memphis Police Department in conjunction with the National 
Alliance on Mental Illness (NAMI) and the University of Memphis and 
University of Tennessee launched a program for crisis response to those 
with mental illness. Following the September 1987 police shooting death 
of a young man with mental illness who had aggressively responded to 
usual police action, the police and mental health community explored crisis 
intervention strategies (Vaughn 2014; Sadoff  and Cronin 2015). Th e Crisis 
Intervention Team (CIT) expanded into the primary pre- booking diversion 
model in the United States.

Under CIT, police offi  cers, oft en as a unit within the police force, are 
trained in de- escalation techniques, mental health assessment, and resource 
management. Th ey are dispatched to calls that involve disruptive behav-
ior, suicide threats, and family violence situations. An essential feature of 
the model is partnership with the local mental health agencies and the 
assignment of a CIT liaison clinician who accompanies police on calls and 
intercedes on their behalf to access services from local hospitals and residen-
tial services. Some police departments have “embedded clinicians,” usually 
social workers who are hired by the municipality or police department.

Th e CIT model has expanded to international status and yearly confer-
ences and ongoing training increase the scope of offi  cer interventions that 
now include juvenile and school- based CIT policing.

Although popular, there have been no systematic investigations of its 
impact on diversion from arrest (Sadoff and Cronin 2015). Anecdotal 
accounts and community surveys expressing satisfaction with police as well 
as increased police satisfaction and comfort in interactions with persons 
with mental illness are cited as indicators of eff ectiveness (Bonfi ne, Ritter, 
and Munetz 2014; Ritter et al. 2011; Ritter et al. 2010). What is critical in the 
eff ectiveness in CIT interventions is the scope, eff ectiveness, and availability 
of mental health resources, including housing options and the willingness of 
participants to engage.

An emerging challenge to police departments is their capacity to train 
enough offi  cers to cover multiple calls and the rapid deployment of CIT- 
trained offi  cers to crisis situations. In a recent United States Supreme Court 
case, City and County of San Francisco, California v. Teresa Sheehan (135 S. 
Ct. 1765 2015), affi  rmation that police are responsible under the Americans 
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with Disabilities Act and must off er accommodation to persons with mental 
illness (unless the situation poses threat of violence to others) underscored 
the challenge for police departments in addressing costs of training and 
civil litigation. In the San Francisco case, Ms. Sheehan was living in a men-
tal health residential program. Police responded to an emergency call from 
the residence that a woman was in her room, had a knife, and needed to be 
transported to a hospital for admission. What transpired was a failed eff ort to 
interact with Ms. Sheehan who ordered police out of her room. Th ey entered 
her room a second time; when pepper spray failed to subdue her, the police 
shot multiple times. She survived and brought suit against the police force 
and city. Although the United States Supreme Court held that the offi  cers 
were justifi ed in using potentially dangerous force, the Court emphasized the 
obligation that police have in responding to calls involving persons with men-
tal illness. Although not stated, one accommodation is that of pre- booking 
diversion. Police can divert persons to treatment but when the person is 
unwilling, the situation can escalate as it did in the Sheehan case. Without 
special training in de- escalation, intended diversion can result in violence. 
Even when police are specially trained, a resistant person in the community 
cannot be managed in the same way as on an inpatient unit.

Th ere are signifi cant advantages to pre- booking a diversion for persons 
with mental illness and for the mental health system. Th e eff ective engage-
ment of someone with untreated mental illness decreases the therapeutic 
gap without involvement in the criminal justice system. Th ere is no arrest, 
no criminal record, and no external monitoring of treatment, level of care, or 
placement. Th e police intervene but the person remains a citizen with choices 
about his or her care.

Th ere are risks and challenges in pre- booking diversion. Th reats to confi -
dentiality require constant vigilance about what information is shared with 
police. In addition, the rights of a person to refuse treatment and the stigma 
within mental health services of the client referred by police are areas that 
require training and monitoring.

THE EMERGING ROLE FOR FORENSIC PSYCHIATRY AND 
PSYCHOLOGY IN DIVERSION

Psychiatric disorders, although clearly biochemical in nature, are unique 
among medical conditions. Psychiatric disorders are evident in behavior, 
especially in interpersonal interactions. Th ere are no scans, no blood tests, 
and no stress tests to identify the disorder, measure its severity, or track the 
eff ectiveness of treatment. More critically, serious psychiatric disorders aff ect 
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personhood: one’s perception, judgment, function, and capacity for intimacy. 
Perhaps most destructively, psychiatric disease aff ects the person’s ability to 
recognize, accept, and manage his own illness. Th e burden, pain, and severity 
of other chronic diseases have a public face that evokes sympathy and even 
respect. Psychiatric disease also has a public face. Unfortunately, what others 
see does not capture the internal agony and distress experienced; rather, oth-
ers perceive problem behaviors, incapacity, idiosyncrasies, and oft en threats. 
Behaviors that once were sequestered in state hospitals are now evident in 
the community.

Forensic psychiatry by its defi nition is at the interface of law and psy-
chiatry; the forensic psychiatrist’s role was primarily that of evaluator and 
consultant. On a case- by- case basis, the psychiatrist is a forensic expert 
to aid the court in its deliberations, to bolster the case of either side in the 
adversarial process, and to focus attention on psychiatric factors in sentenc-
ing. Th e role for forensic psychiatry in diversion and implementation of the 
sequential intercept model is much broader. Policy development, treatment, 
training and supervision of programs, and the protection of boundaries are 
critical areas that require the expertise of the forensically trained psychiatrist 
or psychologist.

Steadman identifi ed the role for boundary spanners; forensic psychiatrists 
are the ultimate spanner bringing both theoretical and practical knowledge 
about disorders, risk assessment, and legal options and their consequences. 
Th ey also bring an awareness of the pitfalls of these laws and police and men-
tal health partnerships and how to avoid and manage them (Steadman 1992).

Th ese are a few of the areas of potential confl ict that can aff ect outcomes 
for persons with mental illness, the burden on the mental health systems, and 
the overreach of the court and police.

 ● Defi nition of Success. In the literature on outcomes related to mental 
health courts and diversion programs, reduction in criminal recidivism 
is primary. Engagement in treatment and reduction in symptoms are the 
primary goals for the mental health system. Th e view of the courts—espe-
cially mental health courts—that every behavior a mentally ill person does 
is a product of mental illness is wrong and dangerous. Th at view puts an 
inappropriate expectation on the mental health services. Th ere are many 
factors that contribute to criminal behavior and focusing on mental ill-
ness alone impedes a comprehensive approach to successful integration 
in the community.

 ● View of Failure. A defendant who fails to comply with mental health treat-
ment can be viewed as rejecting help and, therefore, as more “bad than 
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mad.” Failure to comply is common in mental health treatment. Forensic 
psychiatrists view it as part of the trajectory of an emerging illness, the 
resistance to accepting that one is ill, or even evidence that the treatment 
is not working. Th e risk in the court is that failure on diversion can lead 
to pejorative views of the defendant’s character.

 ● Right of Refusal. Th e introduction of mental health courts and diversion 
breaches the boundary between a private health matter and criminal 
involvement. Although the interface was created to help the mentally ill 
defendant, there is a risk that these interventions interfere with a defend-
ant’s right to keep mental health issues out of the court case. If refusal 
of treatment is viewed as a characterological fl aw, then justice for that 
defendant with mental illness is threatened because the diversion pro-
gram exists.

 ● Rush to Judgment. Busy courts that have diversion programs or mental 
health dockets risk using these options as an expeditious and presumably 
harmless way to move mentally ill defendants through the system. For 
example, one man who had been through the diversion system before, got 
connected with treatment and did no jail time, was arrested on charges 
related to stealing a bicycle from a teenage boy who was shopping with his 
father. Police recovered the bike several blocks away. Th e father gave police 
an eyewitness account and named the man who frequented that shopping 
area, panhandling and talking to himself. Th e man had previous arrests 
related to taking carts from shoppers. In court, the judge, prosecutor and 
public defender agreed that diversion into mental health court was the 
best option—it had worked before. Th e diversion clinician in collecting 
mental health records discovered that the man was hospitalized when the 
bike was stolen. A forensic psychiatrist intervened when the court had 
planned to continue with the diversion “to give a refresher about staying 
in treatment.” Because incarceration was not being considered, court per-
sonnel saw little harm in encouraging continued treatment. Th ese good 
intentions violated civil rights and eroded the valuable separation between 
the roles of the court and of treatment.

 ● Worthy vs. Unworthy Clients. Role confusion also occurs on the mental 
health side. Providers can view the court’s demands as intrusive. Court- 
mandated clients are at risk for being viewed as the less deserving. Indeed, 
clients arrested on sex off enses, regardless of how psychiatrically compro-
mised they are, oft en cause discomfort and resistance in their treaters. 
When the court orders treatment, clinicians can be confused about their 
responsibility, the limits to confi dentiality, and their role as treater versus 
agent of the court.
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Th e new interface with the court can also be misunderstood as a clinical 
tool. For example, a clinician with a diffi  cult client who was reluctant to take 
medication attended one of the mental health court sessions, asked to speak 
in court, and requested that the judge send her client to jail “so he can learn 
his lesson.” Th e judge did not comply and the already meager therapeutic 
alliance was destroyed.

Th e interaction with probation and parole can be more complicated. In 
one case a clinician insisted to a probation offi  cer that her client be violated on 
probation for missing a treatment session. In the request, the clinician noted, 
“He only comes to sessions when it benefi ts him.” Th e clinician explained that 
she believed she was responsible to probation and the court for assuring the 
client’s attendance. In this case the treatment relationship was impeded by the 
clinician’s role confusion; she became a court monitor rather than therapist.

Th e role for forensic psychiatry includes that of navigator and teacher 
across the court and treatment interface. Program development and leg-
islative initiatives will benefi t from the input and oversight of experts in 
psychiatry with an understanding of the law. Moreover, forensic psychiatry 
has developed within its specialty a body of knowledge about the subset of 
persons whose manifestations of their psychiatric disorder put them at risk 
for arrest. Th ey overlap with those caught in the therapeutic gap, for which 
new interventions and engagement are required. Jail diversion programs are 
a major fi rst step in developing the engagement of persons in the gap.

CONCLUSION

All forms of jail diversion are leveraged care models that entice those unen-
gaged or inadequately engaged into treatment in lieu of the usual criminal 
adjudication. Th e research, although still scant, has shown promising eff ects. 
Recidivism, although reduced in rate and frequency, is still unresolved. 
What the research suggests and clinical experience indicates is the complex-
ity of criminal involvement for persons with mental illness and addiction. 
Improving collaboration between the criminal justice system and the mental 
health system has been a major step toward the idea of seamless assessment, 
treatment and follow- up for persons with mental illness. What is still lacking 
are the collaborations and interventions that can address the criminogenic 
factors and maintain the relevant engagement of persons with mental illness 
aft er the leverage of the criminal justice system expires.

A serendipitous side eff ect of eff orts in jail diversion and the partnerships 
between mental health and criminal justice is the recognition of a special 
sub- group of persons with mental illness defi ned not by diagnosis but rather 
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by interplay between their illness and society. Th is interplay invites research 
and policy to defi ne forensic patients in a diff erent way—not by a current 
connection with police, courts or corrections, but rather by a pattern of 
behaviors that put them at risk for falling into the therapeutic gap and the 
criminal justice system.
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CHAPTER 18

Community Forensic 
Services as an Integrated 

Treatment Model

Reena Kapoor and Madelon V. Baranoski

INTRODUCTION

In the early years of forensic psychiatry, the profession acted largely in 
response to the needs of the legal system. Psychiatrists consulted with attor-
neys, formed opinions, wrote reports, and testifi ed in court, all in the service 
of helping to answer legal questions related to mental health. What happened 
to evaluees aft er the legal question was answered—how and where they were 
treated, whether they were restored to health, how best to manage future 
risk—was not the province of forensic psychiatrists. Such matters were largely 
left  to general psychiatrists and criminal justice agents.

Had it not been for the desire of forensic psychiatrists to obtain formal 
subspecialty recognition from the American Board of Medical Specialties 
(ABMS), this division of labor between general and forensic psychiatrists 
may have remained intact. However, in the 1970s, the ABMS opined that 
forensic psychiatry’s lack of a defi ned patient population was a barrier to 
subspecialty recognition. Th e fi eld considered how best to respond to this 
critique, ultimately identifying patients in correctional institutions and high- 
security psychiatric hospitals as its target patient population. Th is adoption 
of a patient population paved the way for the fi eld’s formal recognition. 
Subspecialty accreditation for forensic psychiatry was granted by the ABMS 
in 1992 (Zonana 2012).
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Despite the formal adoption of correctional treatment into forensic psy-
chiatry’s mission, the American Academy of Psychiatry and the Law (AAPL) 
maintained its focus primarily on forensic assessment, reports, and testimony. 
AAPL annual meetings are, to this day, more focused on forensic evaluations 
and courtroom- related issues than on the treatment of forensic populations. 
Th e lack of emphasis on treatment may have initially refl ected the fi eld’s 
ambivalence about accepting correctional and forensic hospital treatment 
into its mission, but it may also have resulted from a general lack of scientifi c 
inquiry into treating forensic populations. For example, one recent study 
found that articles about correctional psychiatry or the criminal justice sys-
tem comprised just 9 of the 158 papers published in Psychiatric Services and 
3 of 155 in the American Journal of Psychiatry in 2015 (Appelbaum 2015). 
Similarly, the American Psychiatric Association (APA) has identifi ed the 
advancement of correctional psychiatry as a priority for over forty years (APA 
1974), but correctional institutions still struggle to recruit competent men-
tal health professionals. In short, forensic treatment remains an underserved 
area, and forensic populations remain somewhat marginalized, stigmatized 
both by serious mental illness and by criminal justice involvement.

Although research into best practices for treating forensic patients is just 
emerging, psychiatry’s understanding of the forensic population’s needs has 
evolved over the past three decades. Initial theories about the relationship 
between mental illness and criminal justice involvement focused on the 
“criminalization hypothesis,” linking the increase in the justice- involved men-
tally ill population to the closure of state hospitals (Lamb and Weinberger 
2005). According to that proposition, the population of psychiatric patients 
was presented as languishing in the streets aft er the large- scale deinstitu-
tionalization of the 1960s, and over time they were arrested for small crimes 
related to manifestations of mental illness. Th is simple “criminalization” 
hypothesis has been replaced with a more complex understanding as psychia-
try’s body of knowledge has expanded. Current ideas about the relationship 
between mental illness and criminal justice involvement acknowledge that, 
for a subset of persons with mental illness, simply treating the psychiatric ill-
ness is inadequate to reduce criminal recidivism. Persons with mental illness 
are still over- represented in criminal justice settings, but many factors other 
than mental illness—poverty, homelessness, antisocial attitudes, substance 
use disorders—also contribute signifi cantly to criminal behavior.

Over time, psychiatrists have increasingly recognized that treatment as 
usual may not be eff ective for forensic patients, many of whom come from 
the therapeutic gap described in Chapter 17. Th ese patients had limited 
access to treatment or did not accept treatment until aft er arrest, and the 
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criminal justice system incentivized treatment as an alternative to incar-
ceration. Evaluation of evidence- based practices in mental health care such 
as Assertive Community Treatment (ACT), cognitive behavioral therapy 
(CBT), and dialectic behavioral therapy (DBT) has demonstrated that these 
interventions successfully reduced symptoms, but they did not aff ect crimi-
nal recidivism (Rotter and Carr 2013; Case et al. 2009; Skeem et al. 2009). 
Even mental health courts and jail diversion programs were more eff ective 
in connecting persons to treatment than preventing future arrests (Sarteschi, 
Vaughn, and Kim 2011). Also ineff ective was the tendency for mental health 
programs to disown responsibility for reducing arrests; once symptoms were 
managed, the mental health system considered their obligation met. As jail 
diversion programs and collaborative eff orts between criminal justice and 
mental health programs grew, however, responsibility for improved outcomes 
was thrust upon psychiatry. Th e need for specialized forensic psychiatric and 
psychological expertise in treatment increased.

In this chapter, we propose a model that seeks to enhance psychiatry’s 
understanding and treatment of justice- involved persons with serious men-
tal illness, bringing forensic populations into the mainstream mission of 
community mental health treatment. We recognize that there are several 
challenges that must be overcome in this mission: identifying a target treat-
ment population, obtaining adequate resources to provide meaningful care, 
integrating forensic expertise into non- forensic treatment teams, and over-
coming non- therapeutic attitudes. We address several of these challenges in 
the chapter, aiming to create an integrated treatment model for outpatient 
forensic populations. We propose, further, that the integration of forensic 
expertise improves psychiatric care for all patients.

IDENTIFYING A TARGET TREATMENT POPULATION

One of the fi rst challenges of treating forensic populations is identifying 
which patients are considered “forensic.” Most patients in community treat-
ment settings have at least one risk factor for violence or self- harm, so using 
these criteria to identify forensic patients may not yield a specifi c subpopu-
lation. As a practical way of defi ning and narrowing the patient population, 
many forensic programs accept only those referred by a criminal justice 
agency and who will have ongoing legal oversight. Th is approach has its 
merits, as it clearly defi nes a target population and allows treatment teams to 
collaborate with the referring agency. However, the approach also runs the 
risk of over-  and under- identifying patients who need the specialized services 
of a forensic treatment team. Some patients referred by a criminal justice 
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agency may not pose a signifi cant risk of violence (e.g. a man with depression 
who engaged in credit card fraud), while others may pose signifi cant risk but 
have no arrests or convictions (e.g. a man who has made repeated unwanted 
sexual advances to other patients in a psychiatric unit).

Sometimes decisions about which patients are labeled “forensic” are made 
based simply upon administrative factors and the availability of resources. 
For example, many state- funded mental health agencies require a diagnosis 
of “serious mental illness” (SMI) for service eligibility, typically accepting 
patients with schizophrenia or other psychotic- spectrum disorders. However, 
some diagnoses—borderline personality disorder, developmental disabilities, 
impulse control disorders—may fall into a gray zone of diagnostic seriousness 
but are related to high rates of arrest. Treatment programs are left  to make 
clinical judgments about whether the patient fi ts into their existing services, 
especially when they are referred by probation and through jail diversion 
initiatives. Depending on the availability of treatment services, the patient’s 
level of interest, and the severity of presenting symptoms, such patients may 
or may not be accepted into community forensic treatment.

Another criterion for identifying forensic patients involves the type of 
criminal off ense. Many forensic programs were initially designed to serve 
patients who had committed relatively small criminal off enses, such as tres-
passing or breach of peace. Patients with serious violent crimes, such as 
murder or weapons off enses, were excluded because of safety concerns. Sex 
off enders were also typically excluded from outpatient mental health settings, 
being civilly committed instead to specialized inpatient programs (Miller, 
Amenta, and Conroy 2005) or referred to criminal justice- led Sex Off ender 
Programs (U.S. Probation 2015). Although persons with serious charges are 
oft en incarcerated on lengthy sentences, they return to the community in 
need of psychiatric services; some programs have decided eligibility based on 
previous arrests, even when prison sentences have been served.

Th ese rudimentary methods of identifying forensic patients are under-
standable, given current resource limitations and the large number of patients 
needing to be screened for treatment eligibility. Clinicians sometimes do not 
have the time to consider every referral in detail and to perform the type 
of complex risk assessments that would best identify patients needing spe-
cialized services. However, we suggest that, where possible, an approach to 
identifying high- risk individuals that considers factors beyond diagnostic cat-
egories and type of criminal off ense should be employed to identify forensic 
patients and create meaningful treatment plans. Th is approach is consistent 
with the Risk- Needs- Responsivity (RNR) approach outlined by Andrews and 
Bonta in 2010, structuring treatment plans around individual needs rather 
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FIGURE 18.1 Traditional Method of Identifying Patients for Community Forensic 
Services.

FIGURE 18.2 Proposed Method of Identifying Patients for Community Forensic 
Services.

than what the mental health system could easily provide.
Th e traditional approach to identifying patients for forensic services is out-

lined in Figure 18.1. Th is model includes those at the intersection of mental 
illness and the criminal justice system.

Our proposed approach aims to move beyond the inclusion of only 
patients with SMI diagnoses and criminal justice involvement, acknowl-
edging that violence risk may occur independently of arrests and criminal 
convictions. Th us, the “ideal” patient population served by forensic services is 
found at the intersection of violence risk and mental illness, not at the inter-
section of criminal justice involvement and mental illness. Th is approach is 
depicted in Figure 18.2.
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As a practical matter, the diff erence between the two approaches is that, in 
the latter method, forensic expertise will be applied more broadly than its 
current mandate of serving only justice- involved patients. By this method, 
psychiatry rather than the law will decide which patients require forensic 
expertise and specialized services. Several service delivery models can be 
employed to accomplish this objective. Th ese models are discussed in the 
following section.

MODELS OF COMMUNITY FORENSIC TREATMENT: TO 
INTEGRATE OR NOT TO INTEGRATE?

Th ere is little doubt that applying forensic expertise to psychiatric treatment 
system can enhance the quality of care. However, when developing forensic 
services, every mental health system must decide how to implement the treat-
ment program, choosing to create a subspecialty team dedicated to forensic 
patients or to embed forensic expertise into all treatment settings. Th ese 
approaches have been termed “parallel” and “integrated” models, respec-
tively (Tighe, Henderson, and Th ornicroft  2002, 100). Th e parallel model 
has the added potential benefi t of fostering clinical expertise and provid-
ing intensive treatment, but specialized treatment teams may never be able 
to expand enough to meet demand. Integrated services can better serve to 
enhance forensic expertise in general psychiatric settings, though they may 
not be able to provide the intensive services required by some patients. In 
the best- developed treatment systems, both methods are employed, using 
a mixed model of direct care and consultative services by forensic psychia-
trists. Th is dual approach creates the broadest impact of forensic expertise 
on treatment provision.

Specialized Forensic Teams
Two evidence- based models of specialized outpatient treatment are relevant 
to forensic populations: Forensic Assertive Community Treatment (FACT) 
teams and Assisted Outpatient Treatment (AOT). Both models require sig-
nifi cant resources and are designed to provide intensive treatment to the 
patients most in need of care. In both models, patients are legally mandated to 
comply with outpatient treatment. In FACT teams the mandate comes from a 
probation offi  cer or the criminal court, and in AOT the mandate comes from 
the probate (civil) court.

Forensic Assertive Community Treatment (FACT) Teams
FACT teams were adapted from the traditional Assertive Community 
Treatment (ACT) team model, aiming to provide intensive outpatient services 
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and reduce the cycle of homelessness, hospitalization, and arrest that plagues 
many forensic patients. As in ACT teams, patients are followed closely and 
frequently evaluated outside of mental health clinics. However, FACT teams 
diff er from ACT teams in a few key aspects. FACT programs typically have 
(1) enrollees with criminal justice involvement, (2) referrals primarily from 
a criminal justice agency, and (3) a close partnership with a criminal justice 
agency (Lamberti, Weisman, and Faden 2005). In some cases, probation or 
parole offi  cers are embedded within the treatment team and monitor com-
pliance. Although initially promising, longer- term outcomes of FACT teams 
have yet to be evaluated. A few studies have attempted to evaluate FACT out-
comes, but methodological limitations make it diffi  cult to draw conclusions 
from the data (Morrissey 2014; Morrissey, Meyer, and Cuddeback 2007). 
FACT programs are widely employed, but their evidence base lags behind 
the pace of implementation.

Assisted Outpatient Treatment (AOT)
Assisted outpatient treatment, also known as outpatient commitment, has 
been adopted by forty- fi ve states to serve clients with severe mental illness 
who have histories of non- compliance with medication, resulting in frequent 
hospitalizations and high risk for violence. Under commitment through civil 
court proceedings, persons meeting guidelines (varying by state) are man-
dated to comply with treatment and medication. Non- compliance results in 
hospitalization, including involuntary hospitalization. Although not designed 
specifi cally to serve forensic patients, many of the committed individuals have 
criminal justice involvement.

Research has demonstrated AOT’s eff ectiveness in reducing hospitaliza-
tions in New York (Swartz et al. 2009). Other states showed similar reductions 
(Esposito, Westhead, and Berko 2008; Swartz et al. 1999). Some investigations 
have also demonstrated that AOT reduces arrests and incarceration (Gilbert 
et al. 2010; Esposito, Westhead, and Berko 2008; Swartz, Swanson, and Hiday 
2001), violence and disruptive behaviors (New York State Offi  ce of Mental 
Health 2005; Phelan et al. 2010), and victimization of the committed clients 
(Hiday et al. 2002).

Th e success of AOT relies on adequate numbers of qualifi ed staff  to pro-
vide intensive outpatient treatment and access to inpatient beds when needed. 
Th e practice of AOT is sustained, intensive treatment. Although clients are 
the ones committed to treatment, the mental health system is also mandated 
to treat under these programs. In contrast to traditional mental health pro-
grams, non- compliance with treatment leads to a higher level of care and not 
to discharge or potential arrest.
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INTEGRATING FORENSIC EXPERTISE INTO GENERAL 
PSYCHIATRY PRACTICE

Forensic psychiatry’s body of knowledge is relevant to clinical care beyond 
just the identifi ed forensic population, and there are advantages to incorpo-
rating this expertise into the general practice of psychiatry. Forensic expertise 
can aid in focusing treatment, increasing its relevance to clients, and improv-
ing risk assessment and management. Specifi cally, forensic training enhances 
a clinician’s history taking, use of collateral data, appreciation of community 
resources and contextual infl uences on behavior, attention to mental health 
law and medical ethics, and familiarity with research on risk assessment and 
management. In a more nuanced way, forensic training engenders an appre-
ciation for the complexity of clients’ lives beyond diagnosis and symptoms. 
Forensic cases demonstrate that the confl uence of circumstances, more than 
diagnoses, shapes behavior, function, and violence risk.

Th e incorporation of forensic expertise into general psychiatric practice 
can be accomplished through consultation to general treatment teams and 
through forensic psychiatrists treating patients directly. In community mental 
health centers, forensic psychiatrists are among the physicians on the treat-
ing teams, oft en assigned to care for high- risk clients with particularly vexing 
symptoms and histories. Th e teams and clients benefi t from the expertise, and 
the forensic psychiatrists bolster their credibility in forensic work. Th e foren-
sic psychiatrists can also provide consultation through several programs.

Risk Management Rounds
Routine case presentations of high- risk clients in rounds provide both consul-
tation and training. Forensic psychiatrists demonstrate ways to think about 
risk and treatment that shape thinking and assessments. Rounds that include 
all team members, including case managers and para- professionals, contrib-
ute to group cohesion and a shared mission to foster engagement of resistant 
clients. Th e risk management rounds serve to manage counter- transference, 
allaying clinicians’ isolation, fears, and helplessness. Th e rounds can engender 
respect and empathy, especially for clients who are viewed as “more bad than 
mad.” In the same way, rounds can also identify risks that are unrecognized 
and minimized. Rounds are enhanced by periodic updates on clients who 
were previously presented in detail.

Team- Embedded Forensic Experts
In mental health centers with a cohort of forensic psychiatric experts, forensic 
psychiatrists can be assigned to teams for consultation, participation in team 
rounds, supervision, liaison with the court and probation/parole, and direct 
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assessments of high- risk clients. Th e close collaboration between the expert 
and the team shares the burden and provides a rich opportunity for teaching 
and supervision. Th rough the sustained, close interaction with the team, the 
forensic psychiatrist can observe the team’s strengths and weaknesses and 
identify educational and training needs. Th is method uses forensic experts 
effi  ciently; forensic psychiatrists can be embedded in more than one team and 
can help balance assignment of cases, based on risk and special needs. Being 
part of frontline delivery of services, the embedded forensic expert can also 
advise administration on relevant policy and procedures.

Risk rounds and embedded forensic experts can be blended with the spe-
cialized teams. Th e best model depends on many factors, including the size of 
the agency, available experts, and connection with criminal justice agencies. 
Th e goal is twofold: fi rst, to make forensic expertise accessible and incorpo-
rated as standard of care, and second, to view all clients as benefi ting from 
that expertise.

GOALS AND KEY FEATURES OF COMMUNITY FORENSIC 
TREATMENT PROGRAMS

Principles of Care
Mental health clinicians help forensic patients to live safely in the commu-
nity. Th e primary goal is to improve the health of the patient, but forensic 
clinicians will also help patients to navigate the criminal justice system suc-
cessfully, including complying with probation/parole mandates and avoiding 
behavior that could lead to re- arrest. In addition, clinicians must also be 
mindful of public safety and take reasonable steps to protect others from 
foreseeable harms caused by their patients (Tarasoff  1976).

When engaging forensic patients, clinicians take a signifi cantly diff erent 
approach from criminal justice agents. Knowledge about the legal system is 
necessary for clinicians to understand their patients’ circumstances, but clini-
cians must be careful not to adopt the monitoring and policing functions of 
the criminal justice system. Instead, successful approaches to working with 
mentally ill off enders are based on building patients’ strengths and help-
ing them to understand the relationship between their illness and criminal 
behavior. Th e Good Lives Model of Off ender Rehabilitation (Ward, Mann, 
and Gannon 2007) and the Risk- Needs- Responsivity Model (Andrews and 
Bonta 2010) are programs that, although not specifi cally designed for off end-
ers with mental illness, utilize this individualized, strengths- based treatment 
approach. Clinicians can build upon these programs and tailor them to the 
needs of persons with mental illness, recognizing that all patients—whether 
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justice- involved or not—have unique interests, abilities, and aspirations that 
will shape the course of their treatment. Designation as a “forensic” patient 
does not change this bedrock principle of mental health care.

Components of a Treatment Program
Community forensic treatment, whether organized as a specialized program 
or embedded in general psychiatric practice, utilizes a multidisciplinary 
approach to the management of high- risk patients. Forensic treatment pro-
grams off er psychotherapy, medication, case management, housing, and 
vocational supports. Th ese components are included in many intensive psy-
chiatric treatment programs, such as ACT teams, but forensic treatment 
programs also include some unique features.

“In- Reach” Into Prisons and Secure Hospitals
Many patients fi nd that leaving a correctional institution or forensic psy-
chiatric hospital provokes anxiety and fear. Th ey may be uncertain about 
where to live, how to reconnect with family and friends, or how to adapt to 
technological advances aft er many years of institutionalization. For persons 
with mental illness, these challenges are oft en amplifi ed. Forensic clinicians 
can help to reduce anxiety and ease patients’ transition to the community by 
providing “in- reach” services in prisons and secure hospitals. Clinicians meet 
clients months (or even years) prior to the patient’s release, and they off er 
counseling about issues commonly faced by people returning to the commu-
nity. Th e counseling sessions can be done individually or in groups involving 
several soon- to- be- released patients. In addition to easing the emotional 
burden faced by patients, clinicians can also help ensure they are connected 
with community mental health providers, planning for their arrival well in 
advance and obtaining necessary resources.

Access to Varying Levels of Psychiatric Care
Successful community forensic treatment offers a range of psychiatric 
services: traditional outpatient appointments, day hospitals, residential 
treatment, crisis management, emergency care, and inpatient facilities. Th is 
continuum of care is necessary to manage risk on a day- to- day basis. For 
example, a patient with schizophrenia and a history of assault may begin to 
exhibit symptoms that are similar to those he displayed just prior to his last 
violent episode. Th e clinician recognizes that the patient’s risk of violence is 
elevated, even though he may not meet civil commitment criteria or require 
involuntary hospitalization. Access to a higher level of care, such as a day 
hospital or short- term residential placement, can greatly help to monitor the 
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patient and manage the risk. Without these services, clinicians may be forced 
to wait until the patient’s symptoms reach a much higher level before inter-
vening, thereby managing the violence risk less eff ectively.

Housing Programs
As with other types of psychiatric patients, stable housing is benefi cial to 
forensic patients. However, fi nding adequate housing can be a challenge, as 
communities are oft en reticent to have individuals perceived as “criminals” 
or “crazies” in their midst. Th e challenge is even greater for patients con-
victed of sex crimes or identifi ed on Sex Off ender Registries, as community 
members can easily fi nd detailed information about their criminal histories 
online. Forensic treatment programs must work diligently with communities 
to confront stigma and create a safe place for patients to live. Answering the 
public’s questions at town hall meetings, meeting privately with community 
leaders, and developing relationships with local landlords can all be helpful 
in this eff ort.

Vocational Programs
Many criminal off enders experience diffi  culty fi nding work, as job appli-
cations typically require disclosure of criminal convictions. Persons with 
mental illness are doubly disadvantaged, marked both by a criminal record 
and symptoms of mental illness. Nonetheless, employment is an important 
component of forensic treatment programs. Meaningful work can enhance 
self- esteem for patients, provide necessary income, and foster a greater sense 
of community integration. Vocational programs for forensic patients have not 
yet been studied in detail, but innovative approaches, such as that employed 
in the Connecticut Department of Mental Health and Addiction Services 
(DMHAS), are being developed. In the DMHAS program, employment spe-
cialists attend weekly rounds with the forensic treatment team. Th ey also meet 
individually with patients to assess their vocational skills and goals, and they 
conduct group programs focused on résumé building, interview skills, and 
confl ict resolution. Employment goals are integrated into the mental health 
treatment plan from the outset.

Interventions to Address Criminogenic Needs
Untreated mental illness is not the only cause of criminal recidivism, and 
eff ective treatment programs must address other factors that contribute to 
destabilization and lead to arrest. For forensic clients, some criminogenic 
needs are common. Homelessness, unemployment, and substance use are 
common targets for intervention for all clients, not only for those involved 
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in the criminal justice system. However, other needs are particular to those 
who are at risk for re- off ense, and specialized interventions have developed 
through the use of forensic expertise.

Specialized approaches for off enders with mental illness address the “anti-
social cognitions” that contribute to recidivism (Rotter and Carr 2013). In a 
review of cognitive- behavioral approaches, Rotter and Carr identifi ed those 
that began in correctional settings and were then applied in community 
treatment. Although many approaches were designed for off enders with no 
mental illness, some have been modifi ed for those with psychiatric impair-
ments and show promise in reducing criminal recidivism. For example, 
Reasoning and Rehabilitation, an eff ective intervention for non- mentally ill 
off enders, was modifi ed for persons with mental illness (R&R2M). Th e modi-
fi ed version reduced disruptive behaviors in patients in a forensic hospital 
(Young and Ross 2007). Moral Reconation Th erapy (MRT) and Interactive 
Journaling are treatment interventions used in some mental health courts, 
but their eff ects have not been evaluated (Rotter and Carr 2013; Rotter and 
Olson 2010). Th ese approaches target thinking and reactivity associated with 
antisocial cognitions.

Other interventions have focused on modulation of aff ect and reduction 
of impulsivity. For example, in one Veterans Administration Medical Center, 
a group called the Th ree Cs for veterans with post- traumatic stress disorder 
and other aff ective disorders focuses on the recognition and control of emo-
tional fl are- ups associated with aggression. Th e three Cs are “catch it, check 
it, correct it,” referring to the rise of disruptive emotion that drives impulsive 
and disruptive behavior.

Focus on Staff Wellness
Clinician burnout can be heightened when working with forensic patients. 
Th e patients have oft en perpetrated serious violent off enses, but they, just as 
oft en, have been the victims of horrifi c life events. For clinicians, listening to 
patients’ stories and helping them to work through traumatic events can be 
challenging, causing sadness, fear, anger, and disgust. Because of the strong 
emotions that arise in the course of treatment, forensic programs must pay 
extra attention to the wellness of clinicians and other staff . Clinical rounds 
and individual supervision may be places where treatment providers can 
share feelings and obtain support, but in some circumstances, creating a 
dedicated time for clinicians to process emotions can also be helpful. Th is 
focus on staff  wellness in forensic settings mirrors the methods used in other 
therapeutic approaches for diffi  cult clients, such as DBT.
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Applying Risk Assessment and Management Strategies as 
Standard of Care
Risk assessment and management are inherent requirements of general 
psychiatry, and they are even more important when working with forensic 
populations. Forensic psychiatrists have expertise in risk assessment, not 
only for violence, but also for risk of suicide and risks of functional decline. 
Th eir specialized skills, measures, and techniques—traditionally used to 
complete forensic evaluations, write reports, and testify in court—can also 
be applied to enhance clinical care in general psychiatry. Specifi cally, forensic 
psychiatrists can foster the use of collateral information and structured risk 
assessment tools to enhance clinical judgment. In addition, clinicians with 
forensic training appreciate that risk is dynamic and reactive to environmen-
tal circumstances, disease trajectory, changes in treatment, and reactivated 
trauma responses. An initial risk assessment at intake is not informative with-
out constant update and sensitive exploration.

Forensic expertise is relevant to management strategies as well. Types and 
frequency of monitoring, transitions across levels of care, and the integration 
of substance abuse treatment into psychiatric care are familiar strategies in 
forensic psychiatry. In addition, forensic psychiatrists are knowledgeable 
about law, ethics, and public policy related to mental health care. When work-
ing with forensic patients, this broad- based, multidisciplinary perspective can 
enhance treatment planning and risk management.

CLINICAL CHALLENGES OF COMMUNITY FORENSIC 
TREATMENT

Th e advantages of psychiatric care informed by forensic expertise are many, 
but the forensic focus also brings challenges. Th e therapeutic alliance between 
patients and clinicians can be strained and complicated by the additional fac-
tor of criminal justice involvement, and the course of treatment is not always 
smooth. We discuss several common challenges in forensic treatment below.

Clinician Attitudes About Forensic Clients
Th e “forensic” label can evoke concerns and biases about risk, about forced 
treatment and increased clinical responsibility, and about the injustice of 
dedicating scarce resources to clients who are avoiding consequences of 
their illegal actions. For clinicians, these attitudes oft en arise from and are 
enhanced by lack of resources, training, eff ective interventions, and role 
models. Th e negative counter- transference can be particularly strong for cli-
ents labeled as sex off enders, child molesters, child abusers, or violent. Th ese 
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labels can impede engagement, compliance, and eff ective risk assessment 
and management.

Th e designation of “forensic client” was initially based on legal involve-
ment. Th e nomenclature had no scientifi c or diagnostic relevance, but the 
label oft en directed placement and even treatment. Oft en a client in gen-
eral psychiatry is, at the point of arrest, perceived as diff erent, perhaps more 
complicated, more risky, and less deserving. Th e integration of forensic psy-
chiatry expertise can alter that perception and the eff ect on treatment in two 
critical ways.

First, forensic expertise helps treaters to recognize legal involvement as 
a clinical matter related to the new burdens borne by the client. Th e arrest 
and label of forensic client does not convert a deserving “mad” client into an 
undeserving “bad” one. Th e risk level does not automatically increase because 
a client is labeled forensic; rather, the previously unidentifi ed risk is now rec-
ognized and can be managed.

In a subtler eff ect, forensic expertise translates the relationship between 
law and medicine: the legal process is based on invented principles, and 
medicine on the discovery of natural order in disease and health. Th erefore, 
a forensic label is not the same as a diagnosis. Th ey diff er in how they impact 
treatment. For example, a labeled sex off ender indicates only that someone 
has been convicted of a sex off ense. Treatment cannot be based on the label 
“sex off ender,” since the label does not inform the etiology, the frequency, or 
the absolute nature of the person’s behavior. Further, someone without the 
label of sex off ender may be someone who simply has not been convicted. Th e 
lack of a label does not equate to the absence of deviant behavior.

Applying this understanding of the law and medicine, a forensic psychia-
trist on a treatment team can help to correct misperceptions of the relevance 
of forensic labels as well as misperceptions about their absence. Clients not 
connected to the criminal justice system also require risk management and a 
focus on problem behaviors that put them at risk for future arrests. Forensic 
psychiatrists can help clinicians modify their perceptions of “forensic cli-
ents” to include all those who exhibit problem behaviors and potential for 
violence exacerbated by substance abuse, non- compliance, and resistance to 
engagement.

Converting Leveraged Care Into a Therapeutic Approach
Clients mandated by courts, probation, and parole are often treated in 
community mental health centers. Many have never been in treatment 
before; others have been in treatment but were non- compliant. Court- 
mandated treatment forcibly engages clients formerly in the therapeutic gap 
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(Chapter 17)—persons in need of treatment who either do not have access 
to treatment or who have not engaged in treatment. Th e failure to engage 
can come from anosognosia or rejection of treatment as irrelevant or with 
a lower priority than other social and environmental demands. Forced into 
treatment, these clients are oft en unfamiliar with the process and enter to 
avoid the alternative of incarceration. Many do not see a need for treatment 
and do not appreciate the negative eff ects of their symptoms.

Leveraged care can be a barrier to treatment and engagement. Th e trans-
ference to the treaters can be one of policing, aligned with the court. Th e 
counter- transference can also be a barrier to engagement. Clinicians feeling 
forced to treat patients who do not want treatment may view the mandate for 
treatment as a “dump” of bad behavior onto the mental health community. 
Patients on probation for violent off enses or sexual deviance present even 
greater challenges. In these cases, counter- transference becomes a bigger 
hurdle, enhanced by higher risks and a sense of responsibility for outcomes.

Forensic psychiatry has expertise in risk assessments and management, 
consultation with staff , and liaison with the legal community that is construc-
tive in these cases. Forensic expertise can go further, however, and foster 
engagement that converts leveraged care into a therapeutic intervention. Th e 
therapeutic approach redefi nes the forced treatment as a vehicle for address-
ing the clients’ needs from their point of view.

Focusing therapy beyond diagnosis and medication compliance to issues 
of priority for the client provides a hook into engagement. Oft en what cli-
ents identify as needs such as homelessness, unemployment, poverty, social 
isolation, and detachment, if met, do reduce criminal recidivism. Further, 
problem- solving that focuses on clients’ priorities enhances compliance, con-
veys respect, and builds a therapeutic alliance.

Another therapeutic technique engages the client through acceptance of 
the clients’ goals as related to the criminal justice involvement. For example, 
a client mandated to treatment by probation may fear returning to incarcer-
ation. Th e therapeutic focus will be on staying out of jail (the client’s goal) 
rather than on complying with probation (probation’s goal). Although the 
required behaviors are nearly identical, the therapeutic manipulation of pur-
pose can enhance the client’s control and buy- in.

Th is therapeutic approach works even when the clients’ stated goals seem 
unrelated to therapy. For example, a client diverted to treatment by the court 
may want to argue with the attorney or take issue with the judge’s decision. 
Although, at fi rst glance, not a desirable goal, the therapeutic manipulation 
focuses on the wish to be heard and respected. Allying with the client around 
that goal can support engagement and can reintroduce medication as a means 
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to be calm enough and organized enough to participate in defense and voice 
opposition in a constructive manner. Th is approach takes time, genuine inter-
est, and enough knowledge of the criminal justice system to strategize with 
the client.

Tensions Between Client Desires and Public Safety
In successful community forensics programs, patients may spend months 
or years outside of institutions. As patients mature, the focus of their care 
shift s. Whereas the initial treatment focus may have been on survival and 
basic needs—shelter, fi nancial support, resolution of legal involvement—over 
time patients progress in their lives and begin to take an interest in school, 
work, and romantic relationships. Clinicians work with patients on address-
ing these issues, but sometimes the patient’s goals confl ict with public safety. 
For example, a patient with a history of sexual violence involving teenagers 
may wish to attend high school or college classes, and the patient’s interests 
in getting an education must be weighed against the potential risk posed to 
the community.

Interdisciplinary team meetings, both with and without the patient pre-
sent, are often helpful in sorting through these difficult decisions. Risk 
management rounds are also good places to discuss the tensions and decide 
how best to balance them. In many cases, clinicians can work with patients 
to identify the risks involved in activities like college classes or romantic 
relationships, proactively engaging them in the process of risk management. 
When patients feel respected and involved in planning for their futures, rather 
than simply being told not to do something by an oversight agency, they are 
more likely to modify their behavior. Moreover, clinicians and patients alike 
can be guided to appreciate that protecting the public is in the clients’ best 
interest, preventing the confl ict that arises from a sense of a divided mission.

Collaborating with Criminal Justice Agencies
Th ere are many reasons why individuals with mental illness fi nd themselves 
on probation or parole. For some—typically those who have repeatedly com-
mitted “nuisance” crimes related to symptoms of mental illness—probation 
is used as a method of monitoring and encouraging compliance with mental 
health treatment. For others, probation and parole provide necessary over-
sight during the high- risk period following long incarcerations for serious 
violent crimes. In some states, particular crimes or legal designations, such 
as being a registered sex off ender or a sexually violent predator, are accom-
panied by long periods of probation and other restrictions (e.g. electronic 
GPS monitoring, residency and work restrictions). Th us, forensic patients 
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are very likely to interact with probation or parole offi  cers at some time, and 
clinicians must develop strategies to work collaboratively with these agencies.

Collaboration between mental health clinicians and criminal justice 
agents is complicated by threats to confi dentiality, boundary issues, and 
potential erosion of the benefi ts of treatment. Without guidance and struc-
ture, interactions with the criminal justice system can polarize a treatment 
team. Clinicians can over- identify with the policing role and ally with the 
legal monitors. Other treaters may ally with the client against the courts and 
probation. Either position erodes therapeutic eff ectiveness and team cohe-
sion. However, avoiding collaboration with probation or parole offi  cers is also 
problematic, potentially creating a split that increases clients’ acting out and 
exacerbates symptoms.

Forensic expertise can guide the collaboration to maximize benefi t to 
clients and support the treatment team. Although protocols can be estab-
lished for interactions with probation and parole, individual cases present 
unique complications that demand critical analysis and decisions based on 
the knowledge and application of psychiatric, legal, and ethical principles. 
Ongoing forensic consultation can help sort through the complex issues as 
they arise.

Another risk of collaboration with probation, parole, and courts is the 
potential for clinicians to view criminal justice interventions as clinical tools. 
Clinicians may wish for an arrest to teach their patient a lesson, incarceration 
to teach acceptance of responsibility, or probation violation to force treatment 
compliance. Th ese desires are understandable, but they are examples of cli-
nicians misunderstanding the purpose, boundaries, and risks of the mental 
health–criminal justice collaboration. Th e risks of collaboration are bidirec-
tional. Professionals in the criminal justice system can also misunderstand 
how the collaboration works. For example, probation offi  cers may request 
access to clinical records or treatment groups, or a criminal court judge may 
order that a defendant be prescribed medication as part of a jail diversion 
program. Th ese requests are boundary crossings, intruding into the province 
of mental health professionals.

Mental clinicians and criminal justice agents must be mindful that famili-
arity with the other system does not make experts on either side. When done 
well, cooperation can benefi t clients and advance goals of both the mental 
health and the criminal justice systems. However, the interface is complicated 
and fraught with challenges. Availability and infusion of forensic expertise 
is a critical asset that maximizes the benefi ts of collaboration and manages 
the risks.
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FUTURE DIRECTIONS

Forensic psychiatry has evolved in scope and expertise, transforming from a 
specialty focused primarily on assessment and consultation to one that takes 
an active role in the treatment of forensic populations. Advances in psychia-
try, neuroscience, and the law continue to shape the fi eld’s evolution. Future 
directions will combine those implemented by design and those forced upon 
the discipline by other factors. Areas ripe for further development include:

 ● Additional Research Into Treatment Effi  cacy. Many of the interventions 
developed to reduce recidivism in criminal off enders are currently in the 
early phases of study. Additional research into their effi  cacy and the adap-
tations necessary for off enders with mental illness is crucial to expanding 
psychiatry’s knowledge base and enhancing treatment approaches.

 ● Dynamic Risk Assessment Models Appropriate for Outpatient Treatment. 
One novel approach to risk management is incorporating client opinion 
in how individual risk has changed and what would help reduce the risk. 
Incorporation of risk assessment models into AOT and FACT teams off ers 
a way to improve outcomes.

 ● Modifi cation of the Recovery Movement for Forensic Clients. Th e Recovery 
Movement is a powerful force shaping psychiatry (Barber 2012). However, 
many of the pillars of Recovery cannot apply to forensic clients without 
modifi cation. For example, “freedom to fail” is a central tenet in Recovery; 
failure for forensic clients can result in incarceration, another arrest, and 
even threats to public safety. Modifi ed to “freedom to start anew,” “free-
dom to forgive myself,” or “right to another chance” might be substituted 
and carry the same message of self- determination. Such modifi cations can 
extend eligibility and acceptance of forensic clients into treatment settings.

 ● Development of Forensic Peer Services. Th e success of peer services as part 
of the Recovery Movement establishes a role for the involvement of cli-
ents in nurturing recovery in others. However, forensic clients are oft en 
not eligible. Development of forensic peers can extend the eff ectiveness of 
this intervention to those who have criminal involvement. Participation 
in peer interventions can help patients to increase a sense of belonging 
and will support successful community integration.

 ● Reduction of Stigma of Mental Illness. Forensic psychiatry is positioned to 
address stigma from the advantage of knowledge of law, risk, and man-
agement strategies. Eminent forensic psychiatrists provide measured and 
corrective responses to media frenzy aft er violent tragedies, but the stigma 
of mental illness remains a destructive force against community integra-
tion for many clients. Eff ective treatment models for those with signifi cant 
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criminal histories can reduce risk for violence, isolation, and ostracism.
 ● Training and Education. Although forensic psychiatry is a subspecialty, 

its relevance to general psychiatry is signifi cant. A stronger presence of 
forensic psychiatry expertise and methods in medical school curricula, 
clerkships, and residency can maximize the integration of forensic exper-
tise into general psychiatry.

CONCLUSION

Forensic psychiatry is an established subspecialty with an identifi ed patient 
population, a particular mission, qualifi ed experts, and unique interventions. 
However, forensic psychiatry does not exist in a silo; the principles learned 
from working with patients involved in the criminal justice system are rel-
evant to all psychiatric practice. Indeed, forensic patients are a broader group 
than just those with active legal charges. Th ey can be identifi ed not only by 
their legal involvement, but rather by characteristics of their disorders, their 
functional abilities, and their risk. Diff erent models incorporate forensic 
expertise into clinical practice. Some use specialized treatment programs, 
and others integrate forensic principles into general psychiatry. Regardless of 
the model chosen, including forensic expertise in clinical care provides many 
advantages, allowing treatment systems to improve risk management, sup-
port and educate staff , and solidify psychiatry’s mission of providing quality 
patient care.
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CHAPTER 19

Change in Management 
of Persons with Problem 

Sexual Behaviors

Dominique Bourget

INTRODUCTION

Sexual off ending is known to be a major problem with legal, social, public 
health, and public safety ramifi cations. Th e forensic evaluation, treatment, 
and overall management of patients with problem sexual behaviors have 
posed signifi cant challenges to forensic mental health professionals over time. 
Patients carrying the stigma of having committed sexual off enses encoun-
ter signifi cant barriers to community integration, even for the successfully 
treated patient. Th ese matters are of great concern to many forensic mental 
health professionals, by the mere fact that problem sexual behaviors can oft en 
lead to criminal behavior. Th is being said, many individuals with deviant 
sexual interests will never engage in real- life deviant sexual behavior.

Th e publication of the 5th edition of the Diagnostic and Statistical Manual 
of Mental Disorders (DSM- 5) (American Psychiatric Association 2013) has 
evoked numerous questions and debates about the defi nition and diagnos-
tic classifi cation of the paraphilic disorders. Furthermore, sexual deviance 
is oft en resistant to treatment; thus, risk management and protection of 
the public are enduring issues that require sophisticated attention from the 
forensic specialist. Such factors demand that the forensic specialist be aware 
of changes that might facilitate improved management of these diffi  cul-
ties. Th is chapter will examine the conceptual evolution and changes in the 
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assessment, treatment, and at times complex risk management of patients, 
in both inpatient and outpatient settings, who present a history of problem 
sexual behaviors.

PARAPHILIA DEFINED

Evolution Over Time
At the end of the nineteenth century, Richard von Krafft  - Ebing, a German 
psychiatrist, published his fi rst treatise on human perversions. Using descrip-
tive case studies, he analyzed and categorized “sexual perversion” as any 
form of sexual activity not intended to foster procreation. Th e 12th edition 
of Psychopathia Sexualis contained 238 case studies and introduced four cat-
egories of “cerebral neuroses”: paradoxia, anaesthesia, hyperaesthesia, and 
paraesthesia (Krafft  - Ebing 1903, 52–5). Th e latter category was concerned 
with perversion of the sexual instinct and discussed numerous types of sexual 
perversions, as they were perceived at the time. Psychopathia Sexualis became 
an authoritative reference on sexual pathology. Notwithstanding the tremen-
dous work involved in this book, the analyses were tainted with considerable 
religious and moral overtones. Th ese terms are no longer in use nowadays 
when we discuss sexual behaviors. Th e expression “sexual perversions” has 
been replaced by interchangeable expressions such as “sexual disorders,” para-
philias, or paraphilic disorders.

A paradigm shift  has truly occurred in the way we now approach para-
philic disorders. It was previously assumed that deviant sexual interests 
formed part of lifelong disorders and were unchangeable. Some clinicians 
and researchers now conceptualize paraphilic disorders as disorders in which 
consensual sexual interests have failed to develop (Marshall et al. 2006).

Despite the fact that the views on paraphilic disorders have evolved con-
siderably aft er a century of debate on the adequacy of classifying human 
sexual behavior and its variants, including behavior considered dysfunctional 
or otherwise sanctioned by cultural, moral, or ideological norms, much con-
troversy remains concerning the current diagnostic models (Giami 2015; 
Downing 2015).

While it is beyond the scope of this chapter to elaborate on the evolutionary 
and ideological perspectives outlining the diagnosing of paraphilic disorders 
or equivalent labels, it is nevertheless observable that social norms and poli-
cies have indeed greatly infl uenced the concept of normal versus abnormal 
sexual behavior, as discussed at greater length in recent papers (Giami 2015; 
Downing 2015). Giami commented on the fact that the current perspective 
has moved from pathologization/criminalization of non- reproductive sexual 
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behavior to a model that considers sexual well- being and responsibility of the 
individual as well as the absence or limitation of consent, as will be shown in 
the next section (Giami 2015).

The DSM Defi nitions and Classifi cation
Th e Diagnostic and Statistical Manual of Mental Disorders (DSM) was fi rst 
introduced in 1952 by the American Psychiatric Association to provide cli-
nicians with a classifi cation framework and associated criteria for mental 
disorders. Sixty- fi ve years aft er Krafft  - Ebing’s eff orts to catalogue sexual 
perversions, the second edition of the DSM off ered a disease classifi cation 
for “sexual deviations” under the broader heading of “Personality disorders 
and certain other nonpsychotic mental disorders” (American Psychiatric 
Association 1968). Th e categorization provided a rather rudimentary defi ni-
tion, stating it applied to individuals with sexual interests directed primarily 
toward objects other than people of the opposite sex, sexual acts not usually 
associated with coitus, or coitus performed under bizarre circumstances. It 
listed eight specifi c disorders: homosexuality, fetishism, pedophilia, trans-
vestitism, exhibitionism, voyeurism, sadism, and masochism. No specifi c 
criteria were defi ned.

Th e DSM- III, published in 1980, was more sophisticated and provided spe-
cifi c criteria for eight paraphilias in a subsection entitled “Paraphilias” under 
the general heading of “Psychosexual Disorders” (American Psychiatric 
Association 1980). Defi nitions of the paraphilias generally stated that the act 
or fantasy of engaging in the sexual activity in question was a repeatedly pre-
ferred or exclusive method of achieving sexual excitement, over and beyond 
sexual arousal to a consenting sexual partner. Th e DSM- III classifi cation of 
the paraphilias included fetishism (use of nonliving objects or body parts), 
transvestism (recurrent and persistent cross- dressing), zoophilia (animals), 
pedophilia (prepubescent children), exhibitionism (exposure of genitals to 
an unsuspecting person), voyeurism (observing unsuspecting people, naked, 
disrobing or engaged in sex), sexual masochism (own suff ering), and sexual 
sadism (suff ering of another person). It excluded homosexuality as a deviant 
sexual interest. Another possible diagnosis was atypical paraphilia, a residual 
category for individuals with other paraphilias.

Th e DSM- IV edition renamed the paraphilias under “Sexual and Gender 
Identity Disorders,” together with sexual dysfunctions, and essentially 
retained the same specifi c paraphilias with a minimum duration criterion of 
six months of “recurrent, intense sexually arousing fantasies, sexual urges, 
or behaviors,” as well as an impairment criterion for the diagnosis to be met 
(American Psychiatric Association 1994).
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Th e DSM- 5 introduced a newly revised criteria set in 2013 (American 
Psychiatric Association 2013). Paraphilic disorders are now considered 
under their own separate heading. Th e most important change, however, 
is that paraphilia is no longer a diagnosis, in contrast to the language used 
in DSM- IV (American Psychiatric Association 1994). For the fi rst time, a 
distinction is drawn between the presence of a paraphilia and paraphilic dis-
order. A paraphilia is defi ned as “any intense and persistent sexual interest, 
other than sexual interest in genital stimulation or preparatory fondling with 
phenotypically normal and physically mature consenting human partners.” 
In some instances, the criteria “intense and persistent” are hardly applicable 
and paraphilias may then be defi ned as “any sexual interest greater than or 
equal to normophilic sexual interests” or “preferential” sexual interests. More 
simply, a paraphilia is a term used to defi ne an anomalous sexual interest. It 
only translates to a paraphilic disorder when the presence of this anomalous 
sexual interest carries negative consequences such as distress or impairment 
to the individual, or harm to others. Paraphilias involve erotic activities 
or erotic targets and the same concept applies to paraphilic disorders. Th e 
fi rst type, based on abnormal activity preferences, is divided into courtship 
disorders (voyeuristic disorder, exhibitionistic disorder, and frotteuristic dis-
order), while the second type is concerned with abnormal target preference 
(pedophilic disorder, fetishistic disorder, and transvestic disorder). In other 
words, for a diagnosis of paraphilic disorder to be made, both the presence of 
a paraphilia (Criterion A) and its adverse consequences (Criterion B) must be 
met. It is thus important to keep in mind that “individuals with paraphilia,” 
“individuals with paraphilic disorders,” and “sexual off enders” are not inter-
changeable expressions at this point in time.

Critics of the most recent DSM revisions have complained that the DSM 
retained the six- month duration criterion, noting that early treatment is more 
likely to be eff ective (Fedoroff  2011). Th ey also pointed out the lack of evi-
dence that individuals with paraphilias have higher sex drive or more intense 
fantasies than non- paraphilic individuals and that such language is poten-
tially confusing (Fedoroff  2011; Berlin 2011). Berlin cautioned about the use 
of the word “preference,” as it relates to the concept of paraphilia, owing to 
the fact that many individuals struggling with abnormal sexual urges might 
well prefer otherwise (Berlin 2011). Others have criticized the lack of clear 
boundaries between paraphilia and its associated disorder, as well as the lack 
of precision surrounding mental illness, deviant behavior, and criminality, as 
it pertains to some paraphilic disorders (Zonana 2011).



CHANGE IN MANAGEMENT OF PERSONS WITH PROBLEM SEXUAL BEHAVIORS 345

SCOPE OF THE PROBLEM

Precise prevalence rates on paraphilias and paraphilic disorders are not avail-
able and are, at best, estimated. Th ere are likely several reasons to explain 
this: the lack of sound methodological studies, fear of disclosure and under- 
reporting, and diffi  culties in applying the DSM criteria while surveying 
populations. Th e lack of specifi city of DSM criteria, as aptly pointed out in 
a recent commentary, complicates comparisons and classifi cation (Ranger 
and Fedoroff  2014).

Voyeurism is one of the most common paraphilias and may manifest in 
various fashions, including legally sanctioned activity. Th e highest possible 
prevalence of voyeuristic disorder in males is estimated at 12% and at 4% in 
females (American Psychiatric Association 2013). Exhibitionistic disorder is 
less common, estimated at 2–4% in males, and sexual masochism disorder is 
equally rare (American Psychiatric Association 2013). A review on the preva-
lence of frotteurism in adult populations identifi ed four earlier studies that 
addressed this issue (Johnson et al. 2014). With the exception of one statisti-
cal outlier, three out of the four studies found prevalence rates below 10%.

With regards to pedophilic disorder, undoubtedly one of the most 
researched paraphilic disorders, the highest possible prevalence in the male 
population is estimated at 3–5%, and is believed to be much lower in the 
female population (American Psychiatric Association 2013). Th e prevalence 
for sexual sadism disorder varies widely, ranging from 2% to 30% in forensic 
samples (Krueger 2010). Th at variation is attributed in part to weaknesses in 
the reliability and validity of diagnostic criteria, as well as the variability of 
the samples under scrutiny (Briken, Bourget, and Dufour 2014). Sexual sad-
ism disorder, in the extreme, is associated with rape and sexual homicide. In 
a study by Hill, the prevalence of sexual sadism in a large sample of sexual 
homicide off enders, using DSM- IV criteria (therefore consistent with mod-
ern criteria) was 37% (Hill et al. 2006). Although zoophilia is a rare paraphilia, 
categorized under Other Specifi ed Paraphilic Disorder in the DSM- 5, it is, 
however, said to be associated with the highest rate of crossover paraphilic 
behavior across paraphilic disorders (Abel 2008).

THE ROLE OF FORENSIC PSYCHIATRY

Forensic psychiatrists have traditionally been called upon to assess and treat 
individuals with potential paraphilic disorders. While it should be argued 
that any psychiatrist needs to be trained in the assessment of any mental 
disorder, training in the assessment of paraphilic disorders oft en occurs in 
the course of specialized forensic psychiatry training provided by sexual 
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behaviors clinics. Th e reason for individuals with paraphilic disorders to be 
commonly seen in forensic psychiatry programs is the criminal behavior 
resulting from acting out abnormal sexual urges associated with common 
paraphilias such as pedophilia, exhibitionism, voyeurism (including access-
ing child pornographic material), sadism, or other less common paraphilias. 
Individuals who have engaged in criminal behavior due to a paraphilia are 
oft en referred for psychiatric and risk assessment by the courts. In turn, 
courts have oft en relied on such assessments to render the most appropriate 
sentence (O’Shaughnessy 2015).

The Problem of Informed Consent
Free informed consent is paramount in the evaluation of paraphilic disor-
ders. Th ere are risks inherent to the consent process in a forensic context. 
Th e courts increasingly rely on experts’ opinions before rendering sentence. 
An individual referred by the court, where the forensic mental health pro-
fessional will submit a report and/or possibly testify, can hardly decline his 
participation in an assessment, at the risk of appearing uncooperative and 
culpable. Th e risk of coercion, albeit not sanctioned by the medical commu-
nity, is high and genuine, and merits further clinical consideration. Preventive 
measures need to be entertained at an early stage. Overtly expressed coercion 
is to be confronted diff erently from covert coercion. Th e individual who will 
clearly indicate that he feels obligated to submit to a psychiatric and sexual 
behaviors evaluation at the expense of his freedom of choice will be reminded 
of his right to refuse to submit to assessment procedures and encouraged 
to seek further advice from his lawyer. Th e forensic psychiatrist would do 
well to refrain from taking the advocate’s role in this scenario. It would be 
appropriate, however, depending on circumstances, to discuss the proposed 
assessment, the pros and cons, which could also include legal consequences, 
and have the individual initiate further contact once a decision is made. Other 
individuals may state that they already have weighed pros and cons of moving 
forward with an assessment and even though they believe they have no other 
real choice, will nevertheless be able to provide a relatively free informed con-
sent from a clinical perspective. Special populations, for instance those with 
an intellectual disability, may represent a greater challenge, and the ultimate 
question will be their capacity to consent. If deemed incapable of consenting 
to a medical procedure, further actions may be required on the part of the 
professional, based on enacting provisions in the applicable jurisdiction. All 
in all, the issue of coercion is complex, as multiple factors need to be consid-
ered. Th ere may not be any clear- cut solution at this time, but recognition that 
it does indeed exist may lead to further refl ection and solutions for the future.
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Implications of Diagnosing Paraphilic Disorder in a Forensic 
Population
One must be careful to distinguish properly between clinical and forensic 
implications of a paraphilic disorder diagnosis, for the implications can be 
largely detrimental to certain groups of individuals. A good example of this 
is possession or viewing of child pornography, sometimes considered a par-
aphilia. Such diagnosis requires either acknowledgment of a predominant 
sexual interest in children or documented history of behavior confi rming 
a primary pedophilic sexual interest (Nielssen et al. 2011). Between 47% 
and 65% of child pornography off enders meet the DSM criteria, based on 
Nielssen’s study, which examined child pornography off enders detected by 
surveillance of the internet or by other methods (Nielssen et al. 2011). It has 
been shown that accessing child pornography is not, on its own, a predictor 
that the individual with no prior history of hands- on contact behavior will go 
on to commit a contact off ense (Seto, Hanson, and Babchishin 2011).

Sexually Violent Predator Civil Commitment Legislation
Civil commitment of sexually violent predators (SVP) was rendered legal 
in the United States aft er two notorious cases tried in Kansas. In Kansas v. 
Hendricks (1997), the U.S. Supreme Court upheld the constitutionality of civil 
commitment legislation for sex off enders who, due to “mental abnormality” 
or “personality disorder,” are likely to reengage in predatory violent sexual 
acts. Hendricks had a lengthy history of child molestation and had received 
a diagnosis of paraphilic disorders, including pedophilia and exhibitionism. 
He continued to experience uncontrollable sexual urges when under stress. 
Kansas v. Crane (2002) concerned a man who was found to have antisocial 
personality disorder and exhibitionism. Th e court stated that rather than “a 
total or complete lack of control,” a “serious diffi  culty in controlling his sex-
ual behavior” owing to the mental abnormality or personality disorder was 
suffi  cient to justify indefi nite civil commitment of an individual. Legislation 
allowing for the involuntary civil commitment of mentally disordered sexual 
off enders is in eff ect in twenty states and federally (Frances and First 2011a). 

Th e proceedings rely heavily on forensic mental health experts to guide 
them in establishing whether an off ender presents with a mental abnormal-
ity or personality disorder (Fabian 2011). Since experts utilize the DSM 
classifi cation system, issues of validity and reliability of diagnoses are most 
relevant and may need to be qualifi ed. To date, the two most commonly used 
diagnoses have included pedophilia and paraphilia NOS (Frances and First, 
2011a). Potential misuse of psychiatric diagnoses, such as paraphilia NOS—
nonconsent, or hebephilia—has been cause for concern (Fabian 2011; Frances 
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and First 2011a; Frances and First 2011b). Although the legislation is well 
intended and aims at protecting the society against violent sexual predators 
who might otherwise be released at the end of sentence, one wonders whether 
they indeed should be indefi nitely civilly committed, under the pretense of an 
ambiguous mental condition rather than serve longer prison terms (Frances 
and First 2011a). Th is remains open to debate.

ASSESSMENT OF PARAPHILIA AND PARAPHILIC DISORDER

In contrast to the language used in DSM- IV (American Psychiatric Association 
1994), sexual paraphilia is no longer a diagnosis in the DSM- 5 (American 
Psychiatric Association 2013). Paraphilic disorders will be diagnosed based 
on the criteria set defi ned in the DSM. In admitters who self- report deviant 
sexual interests, their clinical history may at times suffi  ce to establish an ini-
tial diagnosis. However, in order to gain a full understanding of the dynamics 
involved and enable eff ective individualized treatment, it will be necessary to 
obtain a comprehensive clinical evaluation (Bourget and Bradford 2008, Seto, 
Kingston and Bourget, 2014). Typically this evaluation will include a detailed 
psychiatric history with emphasis on psychosexual history and mental status 
examination that should permit identifi cation of any existing co- morbid con-
ditions. Not all sex off enders are paraphilic- disordered men. Sometimes other 
causes for deviant sexual behaviors will be identifi ed; the more thorough the 
history, the easier it is to guide the diagnosis and eventual interventions.

A full sexual behaviors assessment will normally include a sexual hormone 
profi le, sexual questionnaires and other objective measures of sexual arousal. 
Th e sexual hormone profi le can prove useful to screen for any anomaly and to 
serve as a baseline before potential pharmacological treatment. Sexual ques-
tionnaires are used to elicit a structured sexual history and gather information 
on the type and intensity of sexual fantasies, sexual activities, sexual drive, 
and the eventual presence of cognitive distortions as they relate to the para-
philia. Physiological measures of sexual arousal can help to detect abnormal 
sexual arousal or sexual interests in individuals suspected of suff ering from a 
paraphilic disorder. Common physiological measures are penile plethysmog-
raphy (PPG) and the Abel Assessment of Sexual Interest (AASI).

Phallometry
Penile plethysmography (PPG) or Penile Tumescence Testing (PTT) is the 
measurement of changes in penile tumescence (volume or circumference) in 
response to external auditory or visual sexual and non- sexual stimuli. PPG is 
currently the gold standard for objectively evaluating deviant physiological 
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sexual arousal in men, particularly for pedophilia or sadism. In recent years, 
images of human subjects have been increasingly replaced by avatars, out of 
concerns arising from the use of prohibited pornographic material. Research 
by Hanson suggests that male sexual arousal to pedophilic stimuli, as meas-
ured by plethysmography, is a risk factor robustly associated with sexual 
off ending against children (Hanson and Bourgon 2008). PPG has utility 
in assessing age and gender preferences, risk, treatment needs, and eff ects 
of intervention. While its use as a clinical diagnostic tool is generally well 
accepted, its use in criminal proceedings is controversial, owing to the lack 
of standardized methods and variable data on sensitivity and specifi city 
(O’Shaughnessy 2015; Purcell, Chandler, and Fedoroff  2015).

Abel Assessment of Sexual Interest
Th is procedure uses visual reaction time to assess sexual interest. Th e sub-
ject is exposed to a series of standardized slides that depict clothed models 
in several categories of age, gender, and deviant sexual behavior, while a 
computer records visual reaction time to each slide. Th e AASI is applicable 
to both males and females and is generally considered to be less intrusive 
than phallometry (Bourget and Bradford 2008). Studies have shown that the 
sensitivity of the AASI is comparable to that of PPG in adult and adolescent 
child molesters (Abel et al. 1998; Abel et al. 2004).

Other Types of Investigations
In recent years, a number of studies have used functional brain imaging in 
an attempt to fi nd distinct patterns of brain activation in men with pedo-
philic interests. A meta- analytical review of six studies published up to 2012 
revealed there were no signifi cant diff erences between pedophiles and non- 
pedophiles (Polisois- Keeting and Joyal 2013). Th e number of signifi cant foci 
was higher in the pedophilic group, either refl ecting anomalies in response 
to sexual arousal or stronger response to sexual stimuli. Because of limited 
subjects and diff erent methodologies used in the studies, it was not possible 
to draw any decisive conclusions, leading the authors to recommend further 
studies. Preliminary results suggesting the potential of noninvasive investi-
gational procedures for the assessment and treatment of sex off enders, such 
as virtual reality and eye- tracking technologies, are encouraging (Renaud et 
al. 2002; Renaud et al. 2005).

Risk Assessment and Use of Actuarial Tools
In order to implement eff ective relapse prevention strategies, it is important 
to assess risk by reviewing risk factors associated with reoff ending. Examining 
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predictors of sexual recidivism, Hanson updated an earlier meta- analysis and 
reviewed eighty-two studies involving 29,450 sexual off enders, to conclude 
that the strongest predictors included sexual deviancy and antisocial ori-
entation (antisocial personality, antisocial traits, history of rule violations) 
(Hanson and Morton- Bourgon 2005).

Th ere exist several actuarial prediction tools to assess the risk of sex-
ual recidivism. Among them, the Violence Risk Appraisal Guide (VRAG), 
Violence Risk Appraisal Guide—Revised (VRAG- R) and associated Sex 
Off ender Risk Appraisal Guide (SORAG) are well- known instruments used 
in the prediction of violent and sexually motivated recidivism (Harris et al. 
2015, 286–99). Interestingly both the VRAG and SORAG incorporate other 
scales such as the PCL- R psychopathy scale (Hare 1991), the Cormier–Lang 
Criminal History Score for Violent (and nonviolent) Off enses (Akman and 
Normandeau 1967), and diagnoses using DSM criteria. The Rapid Risk 
Assessment for Sexual Off ense Recidivism or RRASOR (Hanson 1997) is 
a precursor to the Static- 99 (Hanson and Th ornton 2000), and Static- 2002 
(Hanson and Th ornton 2003). Th e VRAG, SORAG, RRASOR, and Static- 99 
were compared in a study that showed they all reliably predicted violent and 
sexual recidivism (Harris et al. 2003). Other tools include the Minnesota Sex 
Off ender Screening Tool—Revised or MnSOST–R (Epperson et al. 1998), 
and Sexual Violence Risk- 20 or SVR- 20 (Boer et al. 1997). Th is list is not 
inclusive, as new instruments are being developed to increase reliability and 
usefulness of actuarial measures. Th ese various tools are normally used in 
conjunction with clinical examinations, with the goal of obtaining compre-
hensive assessments.

A recently published study examined familial aggregation and the contri-
bution of genetic and environmental factors to sexual crime in men convicted 
of a sexual off ense (Langstrom et al. 2015). Not unlike a previous pilot study 
published in 2012 (Labelle et al. 2012), this paper reports on evidence of clus-
tering of sexual off ending in families, a phenomenon primarily accounted for 
by genes rather than environmental factors. Th is fi nding raises the question 
of selective prevention strategies for male fi rst- degree relatives of sexually 
aggressive individuals.

TREATMENT AND MANAGEMENT OF PARAPHILIC DISORDERS

Evidence- Based Treatment
A paraphilia, in the absence of a negative impact on oneself or others, is 
not considered a disorder, and clinical intervention may not be necessary 
(American Psychiatric Association 2013, 686). Th ere is an open debate as to 
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whether paraphilic interests can be changed, and consequently, treatment 
needs will be evaluated at an individual level to determine whether changes 
may be achieved in a particular individual (Briken, Bourget, and Dufour 
2014). Th is being said, there is substantial evidence that sexual off enders 
who receive treatment have a lower rate of recidivism than those who do not. 
Treatment is available and is strongly recommended for all those who suff er 
from a paraphilic disorder.

Historically, surgical castration was the only treatment option avail-
able and was widely used in the treatment of sex off enders (Bourget and 
Bradford 2008). Nowadays, the use of reversible and less intrusive treat-
ments is preferred in order to reduce sexual drive and deviant sexual urges. 
Th e pharmacological arsenal to treat paraphilic disorders includes selective 
serotonin reuptake inhibitors (SSRI), antiandrogens and hormonal agents 
such as medroxyprogesterone acetate (MPA), cyproterone acetate (CPA), or 
luteinizing hormone- releasing hormone (LHRH) agonists.

MPA, CPA, and LHRH infl uence the production of androgens by various 
mechanisms, and reduce plasma testosterone levels, a hormone associated 
with sexual behavior in males. MPA was fi rst used in the early 1970s to treat 
paraphilic disorders. Results of numerous studies indicate that these phar-
macological agents signifi cantly reduce the frequency of sexually deviant 
fantasies, urges, and behavior in men with paraphilic disorders (Gagné 1981; 
Briken 2002; Krueger and Kaplan 2001; Bradford and Pawlak 1993; Cooper 
1981).

SSRIs have been utilized to treat paraphilic disorders since about the mid- 
1990s. Th is class of antidepressant medication increases brain serotonin and 
can aff ect sexuality in several ways, including reducing sexual interest. Th ey 
have been found to be eff ective in decreasing the intensity of deviant sexual 
fantasies, and this method of treatment is generally well accepted by patients 
(Bourget and Bradford 2008). A trend to use intra- muscular LHRH as a 
fi rst- line option has appeared in the last few years (Fedoroff  2011). Th ese 
medications act centrally on the pituitary–hypothalamic axis to aff ect nega-
tively the production of gonadotrophic hormones, resulting in a dramatic 
reduction of testosterone blood levels and of sexual desire of all types.

An algorithm for the pharmacological treatment of paraphilias proposed 
by an international task force has become a helpful tool to guide treatment 
decisions based on the severity of the pathology (Th ibaut et al. 2010). Th e 
three fi rst levels are concerned with relatively mild risk. At level 1, cognitive 
behavioral therapy is the treatment of choice for the control of paraphilic 
fantasies, compulsions and behaviors without impact on conventional sexual 
activity and sexual desire. At Level 2, the use of SSRIs is recommended for 
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mild cases or those cases where paraphilic fantasies, compulsions, or behav-
iors bear a minor impact on conventional sexual activity and sexual desire. 
Level 3 applies to paraphilic fantasies, compulsions, or behaviors impacting 
moderately on conventional sexual activity and sexual desire with the recom-
mendation of adding a low dose antiandrogen (e.g. CPA) to SSRIs.

Levels 4 to 6 apply to cases where the risk of sexual violence ranges from 
moderate to high. Treatment recommendations at level 4, for cases where 
there is a substantial reduction of conventional sexual activity or desire, or 
severe paraphilias (except sadism) with more intrusive fondling but limited 
number of victims, include full dosage of antiandrogen medications. At level 
5, the use of a long- acting LHRH agonist (triptorelin or leuprolide acetate) 
is recommended in the presence of a high risk of sexual violence, severe 
paraphilias, and/or sexual sadistic fantasies/behavior. Level 6 is for most 
severe paraphilias when no satisfactory response to level 5 interventions 
has occurred. Treatment recommendations include the use of antiandrogen 
medications (CPA or MPA) in addition to LHRH agonists.

Individual and group psychotherapies, as well as cognitive- behavior 
techniques (CBT) have also been found of utility in the treatment and man-
agement of paraphilic disorders (Association for the Treatment of Sexual 
Abusers 2001). Group therapies are usually preferred over individual therapy, 
although a one- to- one approach is oft en helpful to assist with specifi c needs. 
CBT in particular has long been used to challenge cognitive distortions that 
maintain deviant sexual interests and that justify the acting- out or minimize 
consequences (Bourget and Bradford 2008).

Risk Management
Relapse prevention will necessarily involve treatment. Psychopharmacological 
interventions, as well as individual and group therapy, have shown their util-
ity in reducing the risk of re- off ense in populations of sexual off enders. Two 
large meta- analysis studies produced evidence of eff ectiveness of treatment 
for sexual off enders, using CBT and/or relapse prevention strategies, with 
lower rates of sexual recidivism in treated versus untreated off enders (Hanson 
et al. 2002, Lösel and Schmucker 2005). Other studies, however, detected no 
signifi cant eff ect of treatment in similar populations (Marques et al. 2005). 
Limitations to these studies were the lack of standardization of treatment 
methods and treatment targets such as non- sexual factors. More recent stud-
ies comfort us with the notion that individuals with paraphilic disorders need 
no longer be considered a chronic risk to society.

A retrospective chart review study by Müller et al. (2014) challenged 
the belief that pedophilic interests are chronic and lifelong, using PTT as 
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a measure of dynamic change. Post- treatment changes in PTT measures of 
sexual interest were recorded in approximately half of the sample of men 
with diagnosed pedophilia, supporting the idea that pedophilic interests can 
change over time and diff er from sexual orientation (Müller et al. 2014). Th is 
fi nding represented a signifi cant breakthrough with regards to perceptions 
of pedophilia, emphasizing the need for treatment and repeat assessments of 
risk. A recent paper by Hanson also provided evidence that the risk for sexual 
recidivism declines substantially the longer a sex off ender remains off ense- 
free in the community, not unlike the risk for general violent recidivism in 
the forensic population (Hanson et al. 2014). Based on twenty- one samples 
with a total of nearly 7,800 sexual off enders, Static- 99R scores were used to 
defi ne categories of low, moderate, and high risk. While the recidivism rates 
were consistently low (1–5%) for the low risk category, the rate was 4.2% for 
high- risk off enders aft er ten years (Hanson et al. 2014).

Successful transition from prison to the community and rehabilitation 
can also be infl uenced by the provision of social support to sex off enders, as 
evidenced by better recidivism outcomes (Duwe and King 2012). An inno-
vative community- based model of reintegration referred to as “Circles of 
Support and Accountability (CoSA)” began in 1994 in Canada (Bates et al. 
2014). Based on restorative justice principles, the circles consist of groups of 
volunteers supported by professionals whose goal is to facilitate the commu-
nity reintegration of high- risk convicted sexual off enders. Circles may now 
be found in many parts of the world, including Canada, the UK, several U.S. 
states and other countries. Th e eff ectiveness of the CoSA model implemented 
in Minnesota was evaluated in a study comparing recidivism among CoSA 
participants and controls. A cost–benefi t analysis was favorable, showing that 
signifi cant reductions in recidivism generated economies to the state (Duwe 
2012). CoSA initiatives have proven useful in lowering rates of recidivism in 
convicted sexual off enders and provide a rationale to the need for increased 
supports in rehabilitative eff orts (Wilson, Cortoni, and McWhinnie 2009).

However, eff ective community reintegration for sexual off enders is fraught 
with many barriers. Negative public perceptions and fears of a persistent 
risk, as well as legislation permitting long, when not indefi nite, terms of civil 
commitment or supervision and mandatory registry of sexual off enders per-
petuate the stigmatization of those individuals whose risk can be mitigated 
by many factors. While public protection is paramount, decisions need not 
be based on subjective factors but rather on objective critical assessment of 
risk factors at an individual level and adequate follow- up.
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THE FUTURE

Th e last decades have brought signifi cant changes in the understanding, diag-
nosing, assessment methods, evidence- based treatment, and risk evaluation 
of paraphilic disorders. Th e major change has to do with a shift  of paradigm 
on how paraphilic disorders are now considered from a clinical perspective. 
One hundred years ago, all sexual disorders were seen as chronic perversions 
aff ecting the human mind. Today, paraphilic disorders are viewed as treat-
able conditions, so treatable in fact that the rate of re- off ense is surprisingly 
low for outpatients entered in specialized treatment programs. Th e language 
by which we now refer to these disorders has changed and acknowledges 
the notion that the disorders, beyond the fact that they may present a risk 
to society, in many instances cause the aff ected individual distress or some 
impairment in function.

Clinical assessment of the paraphilias has also undergone change, from 
the traditional use of phallometry to more sophisticated and less invasive 
procedures. Th e development of new technology has led to research using 
virtual reality imaging and avatars. Interest has developed in functional brain 
imaging techniques, neurological correlates of abnormal sexual behaviors and 
genetics, in an attempt to understand better the etiology of such disorders 
and help predictions of risk. Actuarial risk assessment tools have changed as 
well to refl ect the many factors known to infl uence the expression of deviant 
sexual interests.

Treatment approaches have evolved considerably, from irreversible physical 
castration to use of reversible pharmacological agents, with their eff ectiveness 
proven by scientifi c methods. Th e availability of pharmacological treatment 
has widely contributed to changes of practices within the forensic psychi-
atric community and more particularly treatments off ered in specialized 
sexual behaviors clinics. Other approaches involving cognitive- behavioral 
therapy, psychotherapy, therapeutic support groups, and community support 
have also been shown to be benefi cial, from both a clinical perspective and a 
social perspective, with lower recidivism and improved cost–benefi t analysis. 
On the whole, these many changes have impacted forensic clinical practice 
in such a positive way as to lead clinicians to fi nd inspiration and reward in 
treating these individuals (Fedoroff  2011).

Th ere still remain numerous avenues in research that will likely improve 
our knowledge and competence in managing these conditions. Such avenues 
involve research into potential novel investigational tools or refi nement of 
existing ones, the approach to diagnosis, focused and standardized eff ective 
treatment methods, and better comprehension of the etiology and expression 
of normal and deviant sexual behavior.
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Ultimately, mental health professionals and policy makers need to be sen-
sitized to the importance of reducing stigma and the means to achieve the 
safe and eff ective rehabilitation of those individuals struggling with paraphilic 
disorders. Planning into the future also means eff ecting further changes in 
terms of improving access to treatment. Individuals suff ering from para-
philic disorder have limited options. Most of the care, as of now, is off ered in 
a limited number of specialized clinics, most of which can only be found in 
major urban centers. Only a few physicians and therapists receive training to 
deal with this population and those who are trained will not necessarily ori-
ent their professional career in that particular direction. A welcome change 
would be to enhance access to formal training in the area of assessment and 
treatment of the paraphilic disorders during medical residency training. I n 
addition to educating mental health professionals, another necessary change 
is to inform the public and the decision- makers on changes in the perspec-
tive of risk and rehabilitation of individuals found to suff er from paraphilic 
disorders. Th e ultimate message is that we now have well- supported evidence 
that the risk these individuals may pose can be mitigated in a much more 
eff ective manner with proper management.
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CHAPTER 20

Correctional and Institutional 
Psychiatric Treatment: 
History and Litigation

Paul Amble

So act to treat humanity, whether in thine own person or in that of any other, in 
every case withal, never as a means only.

Critique of Practical Reason (1788), Immanuel Kant, 

German philosopher (1724–1808)

Forensic psychiatrists are commonly sought to care for, consult on or provide 
administrative oversight in the provision of mental health care to inmates and 
those housed in state hospitals across the United States. In order to appreciate 
the role institutions currently play in the lives of the mentally ill it is impera-
tive to understand the history of institutional care and how we arrived where 
we are today. As said by George Santayana, and later paraphrased by Winston 
Churchill, “Th ose who do not learn history are doomed to repeat it.”

Th is chapter begins by summarizing the history of mental health care and 
how civilization has sought solutions to the challenges faced by the popula-
tions aff ected by such severe illness. As you will discover, and as anyone who 
fi nds themselves in a position to eff ect change on these systems must hum-
bly acknowledge, mental health management in institutional care follows 
the law of Newtonian physics; namely, for every action there is an equal and 
opposite reaction.

In 1407 the fi rst hospital in the world devoted to provide care to the 
mentally ill, Hospital de los Inocentes [Hospital of the Innocents], was 
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established in Valencia, Spain. Th e organization and functioning of this insti-
tution so impressed the Catholic Church and regional governments during 
the fi ft eenth century that similar institutions spread throughout the Iberian 
Peninsula and subsequently Europe. Th is progress was generally sustained 
until the Concordat of 1851 established Catholicism as the state religion in 
Spain and, in concession, the church was required to disentail a substantial 
portion of its properties to the state resulting in hospital closures and a severe 
regression of services to the mentally ill (López- Ibor 2008).

In the meantime, in the New World, little attention was paid to the soci-
etal needs of the mentally ill. In the early eighteenth century a western British 
colony, later to be known as the United States of America, served, in part, 
as a repository for convicted criminals from Great Britain who were trans-
ported via “prisoner ships” and sold at auction or targeted for the settlement 
of a region (Christianson 1998). Historian A. Roger Ekirch estimates that as 
many as one- quarter of all British emigrants to colonial America up to 1776 
were convicted criminals (Ekirch 1987). It remains unknown what portion 
of these individuals suff ered from mental illness; but if they were debilitated 
by mental illness, unable to pull their own weight in their new surroundings, 
and without family to care for them, they had few choices and oft en ended 
up homeless.

Imprisonment as a form of criminal punishment only became wide-
spread in the United States just before the American Revolution, despite a 
long- standing prison system in Europe. Homelessness among the paupers 
of colonial American society, which included the severely mentally ill, was 
a growing concern. Minor street crimes committed by paupers during early 
colonial times had frequently been addressed through public humiliation 
and corporal punishments (Friedman 1973). Th ese short- term punishments 
did little to solve the problems confronted by the loitering of the homeless 
mentally ill, prompting communities to come up with methods to address 
this situation.

Into the nineteenth century three options for addressing these societal 
concerns became prominent in towns and cities where homelessness was 
prevalent (Wagner 2005). One was the appointment of an Overseer of the 
Poor, who was a government elected offi  cial with a small budget supported 
by the taxpayers to provide direct assistance for immediate needs such as 
clothing, shelter, and fuel. Another option was the auctioning off  of the pau-
per to the lowest bidder. Th e lowest bidder was the individual who would ask 
the government for the least amount of money to house and feed an indi-
vidual for a certain period of time, oft en a year, in exchange for which the 
winning bidder is given the services provided by the pauper. A third option 
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was for an individual or organization in the town to contract with the local 
government to house a group of paupers, which became the forerunner to 
the establishment of poor houses, also termed alms (charity) houses, in the 
early nineteenth century. While in residence at the almshouse, the individual 
was required to work.

Rather than a place of refuge, almshouses struck fear in the hearts of many 
as a place of forced work and confi nement (Wagner 2005). Th ese almshouses 
started out on a small scale, oft en in private homes, but into the 1820s when 
America became a more industrialized nation and immigration was on the 
rise the number and size of these institutions grew (Wagner 2015). Th ose 
in colonial American society, up through the mid- nineteenth century, with 
debilitating mental illness who had family to care for them typically remained 
at the family home unless the illness caused violence that made that place-
ment untenable. In such cases, with or without arrest, individuals were 
frequently jailed and their conditions of imprisonment depended on whether 
they had family to pay for their care.

In the late 1700s and into the early 1800s prisons were oft en little more 
than cages or closets, with jailers residing in an apartment attached to the jail. 
Th ere were few standards, no separation of adults and children and there were 
few offi  cial eff orts to maintain the inmates’ health or see to their basic needs 
(Hirsch 1992). Aft er the War of 1812, reformers from Boston and New York 
began to look closely at the fl edgling prison facilities in America and therein 
began a crusade to move children out from jails and into juvenile detention 
centers. Society further asked the larger question as to whether prison was 
for punishment or penitence (ushistory.org 2015).

In the early nineteenth century, debate was heated as to whether the 
imprisonment of the mentally ill was just. Th is debate was advanced by the 
Boston Prison Discipline Society, which was founded in 1825 by Reverend 
Louis Dwight, a Congregationalist minister and Yale graduate. Rev. Dwight 
began his crusade for the mentally ill while taking bibles to the inmates in 
prison and noting the deplorable conditions for the mentally ill (Grob 2008).

Th e Massachusetts legislature in 1827, largely in response to Rev. Dwight’s 
eff orts, convened a committee to investigate the lamentable conditions for 
the mentally ill and found that “Less attention is paid to their cleanliness 
and comfort than to the wild beasts in their cages which are kept for show” 
(Grob 1966). Following the disclosure of this report the committee recom-
mended that the mentally ill no longer be confi ned in prisons and jails and 
over the ensuing six years the Massachusetts legislature approved and built 
a free- standing psychiatric hospital in Worcester, the fi rst of its kind in the 
United States. When the hospital opened in 1833, more than half of the 
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admissions during the fi rst year were transfers from jails, prisons and alms-
houses (Torrey 2014).

From Abraham Lincoln to Harriet Beecher Stowe the antebellum saw 
many social reformers on abolitionism, temperance, voting, and the plight 
of the deaf and blind. Pre- Civil War America was a time of enlightenment as 
the country wrestled over states’ rights, slavery, and expansion to the West. 
Th e nation also saw its city populations growing rapidly, which brought new 
challenges for law enforcement. At the very beginning of the nineteenth cen-
tury jails were becoming more densely populated and developing a criminal 
subculture. During the Jacksonian era, 1828–1850, the fi rst major prison 
reformation movement in America began in an eff ort to combat problems 
with the present system and address the ever- expanding U.S. population. 
Th ese reforms took diff erent paths as two diff erent prison styles emerged, 
the Auburn system and the Pennsylvania system, both having their roots in 
the Quaker tradition of reform.

Th e Pennsylvania system, also known as the “separate system,” was a new 
prison concept adapted from the Quaker philosophy that penance could be 
paid by prisoners through silent refl ection on their crimes and behavior. Th is 
system attempted to keep prisoners isolated in individual cells that prevented 
them from communicating. Prisoners were even kept in solitary confi nement 
during exercise times. Th e fi rst prison built according to this system was the 
Eastern State Penitentiary in 1829 in Philadelphia, Pennsylvania.

A second system, the Auburn system, modifi ed this philosophy by sustain-
ing solitary confi nement at night behind cell bars, with silence enforced by 
fl ogging. Hard labor was assigned during the day under the justifi cation that 
the jail administration was rehabilitating prisoners by teaching them personal 
discipline and respect for work. Th is system originated the black and white 
striped outfi ts, prisoners transported in lockstep and silence kept between 
prisoners during the entire workday.

Determining the percentage of mentally ill imprisoned in the early 
nineteenth century is diffi  cult for many reasons, due not only to lack of doc-
umentation but also because criteria for making a diagnosis was a widely 
debated an d emerging science. According to the American Psychiatric 
Association, what might be considered the fi rst offi  cial attempt to gather 
information about mental health in the United States was an inquiry in the 
1840 census asking whether the person met criteria for “idiocy/insanity” 
(DSM 2015). It was not until over 100 years later that the fi rst edition of the 
DSM would be published.
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DOROTHEA DIX

Standing prominently in the history of advancing the care for the men-
tally ill, Dorothea Dix was the off spring of alcoholic parents. Her father is 
described as a man prone to religious rants who made his living distributing 
religious tracts, while her mother suff ered from debilitating bouts of depres-
sion (Tiff any 1890; history.com 2009). Dorothea Lynde Dix was born April 4, 
1802 in Hampden, Maine. At age twelve, she left  her parents to live with her 
wealthy grandmother in Boston, then later with an aunt in Worcester, MA. 
She began teaching at age fourteen and around age nineteen founded the Dix 
Mansion, a school for girls. Over the next fi ft een years Dix ran schools and 
wrote books, primarily devoted to children, oft en interrupting her work due 
to poor health. In 1836 she closed her school and traveled to England to pur-
sue medical treatment for herself. While there she met the Rathbone family, 
who were Quakers and prominent social reformers who advocated for the 
plight of the mentally ill in Great Britain.

In 1841, Dix had returned to America and began teaching Sunday school 
at the East Cambridge Jail, a women’s prison, where she discovered appall-
ing conditions for the prisoners, but especially for those with mental illness. 
Dix began a series of visits to public and private facilities and presented her 
fi ndings to the legislature of Massachusetts. Her dramatic account began, 
“I proceed, Gentlemen, briefl y to call your attention to the present state of 
Insane Persons confi ned within this Commonwealth, in cages, stalls, pens! 
Chained, naked, beaten with rods, and lashed into obedience” (Dix 1842). 
Th rough her eff orts and the work of others advocating for the mentally ill, 
legislatures in many states established funding that led to the establishment 
or expansion of state hospital systems throughout the United States. Dix was 
later appointed to organize, outfi t, and oversee the vast nursing staff  on the 
Union Army during the Civil War.

From 1843, the year of Dorothea Dix’s address to the Commonwealth, 
to the end of the nineteenth century, state- run mental health facilities were 
established throughout the country, thereby alleviating the population 
housed in prisons. In the 1880 census, which was the fi rst census to record 
women but also contained categories for mental illness including mania 
(schizophrenia), melancholia (depression), monomania (bipolar), paresis, 
dementia, dipsomania (alcoholism), and epilepsy. Th e census found only 
397 “insane persons” in prisons and jails out of a total of 59,006 prisoners, 
an astonishingly low rate of 0.7% (Wines 1888).

Th e advocacy that moved insane persons from jails and almshouses to 
institutions designed and organized to treat mental illness was hardly the end 
of woes experienced by the mentally ill. In 1887 Nellie Bly, a pen name for 

http://www.history.com
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American journalist Elizabeth Cochrane Seaman, who was notable for her 
record- breaking trip around the world in seventy- two days as a media spec-
tacle modeled aft er the fi ctional character Phileas Fogg, devised an idea to 
act as a psychiatric patient and have herself psychiatrically committed for ten 
days. Th e conditions she found were deplorable: detestable food, undrinkable 
water, dangerous patients tied together, human feces in eating places, rats, and 
abusive conduct of the staff . Th is resulted in a media expose that ultimately 
caused a grand jury investigation and an $850,000 increase in the budget of 
the Department of Public Charities and Corrections.

Over the ensuing decades with precious little eff ective treatment and 
admissions far exceeding discharges, the population of mentally ill in institu-
tional settings continued to expand, though largely in the state mental health 
institutions and not in jails. Methodically throughout the early 1900s a pat-
tern of abuses in mental institutions would come to light, be presented in a 
public forum, a response would oft en follow only to be followed by the next 
revelation. Little seemed to ebb the fl ow of mentally ill into institutional care 
and the costs continued to expand.

A growing public unrest with these institutions was prompted by exposés 
such as the 1967 fi lm, Titicut Follies. Th is fi lm featured inmates and patients 
at the Bridgewater State Hospital for the criminally insane, a Massachusetts 
Correctional Institution in Bridgewater. Th e fi lm was named for the tal-
ent show put on by the hospital’s inmates, but was a raw portrayal of life in 
a psychiatric ward. Th e fi lm won acclaim at a time when the move toward 
deinstitutionalization was being forwarded.

By the end of the 1960s a number of medicine and other treatment modali-
ties had become available. Electroconvulsive therapy had been introduced to 
the psychiatric community in 1939 (Endler 1988). In 1948 lithium carbonate 
was discovered as a treatment for manic depression (Shorter 2009). In 1952 
Laborit and colleagues published a study recognizing chlorpromazine as a 
“new vegetative (autonomic) stabilizer” (Laborit, Huguenard, and Alluaume 
1952). Although somatic treatments had been introduced years before, the 
psychiatric community was occasionally wary of implementing new tech-
niques so it wasn’t until the 1960s when the use of somatic treatments was 
essentially universal across mental health systems. At this same time the ris-
ing costs of institutional care for the mentally ill along with the civil rights 
regarding the justifi cation of long- term confi nements came to a head.
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DEINSTITUTIONALIZATION

With the pressures described above, state mental institutions saw a remark-
able decline in population. From 1955 to 1980 the resident population in 
state run mental health facilities dropped from 559,000 to 154,000. During 
this same time period the U.S. population grew from 165 million to 227 mil-
lion, a 36.9% increase. If the inpatient census had simply matched pace with 
the population growth, the 1980 state hospital census would have been over 
765,000! Aiding in this decline was the courts limiting involuntary institu-
tionalization and setting standards of care at those institutions. Th e national 
deinstitutionalization movement was in full force with the launching in 1965 
of community mental health center programs that were envisioned to meet 
the needs of the mentally ill without the expense and the unsavory aspects 
of inpatient care.

Unfortunately, many patients who were either discharged from long- term 
hospital care or who would have otherwise been a candidate for those services 
oft en did not receive or refused to accept outpatient care, did not obtain sta-
ble housing, and ended up homeless or incarcerated. According to E. Fuller 
Torrey, the founder of the Treatment Advocacy Center, deinstitutionalization 
“was probably the most well- meaning but poorly planned medical- social 
policy of twentieth- century America” (Torrey 2002).

What had begun as an attempt to better the plight of those with mental 
illness, at least in part, caused a fl ood of admissions to the correctional cent-
ers across the country. Witmer, in writing about the experience of the state of 
California, noted that emptying the hospitals has “forced a large number of 
these deinstitutionalized patients into the criminal justice system” (Whitmer 
1980).

Through the 1970s to the turn of the century, more and more men-
tally ill were being committed to correctional institutions. A 1998 federal 
Department of Justice survey noted that 16% of inmates in state and local 
jails reported either that they suff ered from a mental condition or had an 
overnight stay in a mental hospital (Ditton 1999). Swanson and colleagues 
in 2013, reporting on the costs of criminal involvement among persons with 
serious mental illness in Connecticut, found that in a two- year period, 28% 
of individuals with schizophrenia or bipolar illness who were served by the 
Department of Mental Health and Addiction Services were also involved in 
the criminal justice system. Th e care for those individuals cost twice as much 
as those with the same disorders in the civil system (Swanson et al. 2013).
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ESTABLISHING CARE STANDARDS THROUGH FUNDING

Ernest Amory Codman, MD (1869–1940) was born in Boston and became 
a surgeon who advocated outcome management in patient care (Berwick 
1989). His work helped lead to the founding of the American College of 
Surgeons, under which was created the Hospital Standardization Program 
that eventually became the Joint Commission on Accreditation of Healthcare 
Organizations (JCAHO) that in 2007 changed its name to The Joint 
Commission (TJC).

In 1965, near the time Medicare and Medicaid were established, the federal 
government decided that in order for hospitals to receive Medicare funding 
they had to meet Joint Commission accreditation. Th is continued until the 
Medicare Improvements for Patients and Providers Act of 2008 when, eff ec-
tive July 15, 2010, TJC was subject to the Centers for Medicare and Medicaid 
Services (CMS) requirements for organizations seeking accrediting authority. 
Th us, if an organization such as a long- term state psychiatric hospital receives 
funding from Medicare or Medicaid that organization is subject to meeting 
the standards of CMS, which has the authority to terminate funding.

Funding for corrections health care follows a diff erent path. Local county 
government funds health care provided in the jail, while prison health care is 
funded by the state. Medicaid billing for inmates comes into play in such cir-
cumstances as when an inmate receives overnight care in a community hospital.

Th e United States Supreme Court in 1976 released the landmark decision, 
Estelle v. Gamble, ruling that prisoners have a right to be free from “deliberate 
indiff erence to their serious health care needs.” In 1982 in Youngberg v. Romeo, 
the United States Supreme Court further expanded the responsibility of state 
institutions to include “Reasonably safe conditions of confi nement, freedom 
from unreasonable bodily restraint, and such minimally adequate training 
[treatment] as reasonably may be required by these interests.” Over the past 
few decades hundreds of legal cases have been brought against correctional 
institutions and from these three basic rights have emerged: the right to access 
to care, the right to care that is ordered, and the right to a professional medical 
judgment (Rold 2008). Subsequent to this ruling various accreditation agen-
cies were established to help correctional institutions objectively determine 
whether they were meeting these new standards. Unlike hospitals which are 
required to have been accredited by TJC in order to be reimbursed by fed-
erally based insurance, correctional facilities are not required to obtain this 
and most have not. Organizations who provide accreditation for treatment 
programs in corrections include the National Commission on Correctional 
Health Care (NCCHC), the American Correctional Association (ACA), and 
occasionally TJC.
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RESHAPING MENTAL HEALTH THROUGH THE COURTS

Institutions such as prisons and state psychiatric hospitals are oft en slow 
to change. Despite problems being identifi ed within the system, the task of 
eff ecting change on recalcitrant administrations and staff  is an uphill bat-
tle. One avenue that has brought recent change to the mental health system 
is actions by the court. Th ere are three main sources from which streams of 
lawsuits, including class- action suits, are being brought against mental health 
systems:

1. private and not for profi t law fi rms such as the American Civil Liberties 
Union;

2. the Department of Justice Special Litigation Section;
3. the Offi  ce of Protection and Advocacy.

Following are case examples of each.

Example #1: California Prison Overcrowding
Ralph Coleman became a decorated Marine Sergeant while serving in 
the Vietnam War. A decade later, in 1978, while working as a janitor in 
Sacramento, he fatally shot his wife, son, and niece. Coleman attempted to use 
the insanity defense but was found legally responsible for his actions but diag-
nosed with a mental illness as he began a life sentence in the California penal 
system (People v. Coleman 1985). During his sentence, Coleman was sent to 
Pelican Bay State Prison, where the mental health staff  for 3,500 prisoners 
consisted of a single person with a master’s degree in psychology (Daly 2012).

Coleman sought the assistance of volunteer lawyers in the Prison Law 
Offi  ce in Berkeley, California and began a class- action suit against the State of 
California in 1990 under the Civil Rights Act of 1871, Eighth and Fourteenth 
Amendment to the United States Constitution, and the Rehabilitation Act 
of 1973, alleging unconstitutional mental health care by the California 
Department of Corrections and Rehabilitation (CDCR) (Coleman v. Brown 
2011). Based on this suit a Special Magistrate was appointed to oversee men-
tal health care in the California corrections system. Multiple suits followed, 
and in 2001 Marciano Plata joined Coleman, with the suit of Plata v. Brown 
furthering the complaint to include inadequate provision of general medical 
care to this series of suits (Plata v. Brown 2011). As time went by California 
maintained that the provision of the requested services would be too costly. 
In the ensuing litigation it was established that California prisons were over-
crowded, some reports indicating 200% of capacity, and that if the state was 
not prepared to fund better care then a reduction of the prison population 
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was in order (Yi and Egelko 2009). On August 4, 2009 a three- judge panel 
ordered that the State of California submit a plan within forty- fi ve days detail-
ing “a population reduction plan that will in no more than two years reduce 
the population of the CDCR’s adult institutions to 137.5% of their combined 
design capacity,” which at the time required California to reduce its inmate 
population by 40,000 (Moore 2009). In 2011 this case went on appeal to the 
United States Supreme Court in Brown v. Plata, with a fi nding that affi  rmed 
the ruling by the three- judge panel (Brown v. Plata 2011).

Th is series of cases illustrates the powerful impact that small not- for- profi t 
legal foundations can have on large governmental mental health providers. 
In this case California said it could not aff ord to provide the care the courts 
demanded, so the courts forced the system to reduce the number of inmates, a 
highly politically charged solution, rather than continue to provide what they 
believed to be substandard care. Forensic psychiatrists had many roles to play 
in this process, from representing the administrations accused of providing 
substandard care to being involved as independent monitors in assuring the 
California correctional system abided by the court order.

Example #2: State Hospital in Crisis
A patient found Not Guilty by Reason of Insanity (NGRI) aft er committing 
an assault has been an inpatient at the state hospital for several years. He had 
been given grounds passes (the ability to self- escort on hospital grounds) 
for over a year even though staff  had noticed the patient had been getting 
more symptomatic over the past two weeks. Within weeks of showing signs 
of a decompensation this patient escaped by walking off  grounds during an 
unescorted grounds pass. He immediately went to a nearby town and killed 
a young child. Reacting to public outcry the Governor of the state requires all 
patients who were found NGRI to no longer have grounds passes, regardless 
of stability, and further requires all patients who were previously found NGRI 
and had been receiving treatment in the community (conditionally released 
from the hospital) to be returned to the hospital and reassessed to make sure 
they were suffi  ciently stable to have been released.

 ● What should be the response of the hospital director to the Governor’s 
order?

 ● What is the liability of the institution and individuals on the treatment 
team?

 ● What treatment arrangements can possibly be made for this patient, who 
will inevitably be returned to the same hospital?
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A forensic psychiatrist will face these questions and many more, including 
how to address the fears and anxieties of staff  and patients in the aft ermath 
of such a tragic situation. Although such a sensational case will play out dif-
ferently depending on circumstances, there are central themes that will need 
to be addressed in most cases.

First, it is noteworthy that the response of the government was to swift ly, 
if not haphazardly, issue a recall of all such patients on conditional release for 
a review of their status. Th is review and conservative process for re- release 
took such a long time that another suit was fi led claiming that these patients’ 
rights were being violated. Th e forensic psychiatrist within the administra-
tion of the hospital must begin thinking through such a matter by recalling 
the history of institutional care and appreciating that a rapid change in the 
system without proper funding or structuring of the change does not typi-
cally lead to a successful outcome. Th erefore, moving the system backwards 
in history by fi lling up hospital beds with patients who are better served in 
the community is not the best answer, despite the public outcry. However, 
at the same time, it is also unwise to immediately work against or defy the 
Governor’s order, especially when arguably there was a fault by the treatment 
team allowing a patient on a grounds pass who was seen to be deteriorating.

When such a case occurred in Connecticut, and the stalemate between the 
hospital’s desire to return patients’ privileges and the government’s determi-
nation to promote a protective stance toward the public seemed as if it would 
never end, no solution appeared obvious. Knowing change is slow in insti-
tutional care and that patients’ rights were compromised daily, the hospital 
administration considered legal action from an unusual source, the American 
Civil Liberties Union (ACLU). Th e ACLU was founded in 1920 following 
World War I in which the Attorney General at the time, Mitchell Palmer, 
rounded up and deported “radicals” without warrants or regard to their con-
stitutional rights (ACLU.org). Th e ACLU and other private, not- for- profi t 
legal groups commonly act in court cases in the context of perceived civil 
rights violations.

Growing frustrated with pressures from the state to confi ne the NGRI pop-
ulation, hospital administration offi  cials met with and encouraged the ACLU 
to bring suit against the department of mental health to restore patient privi-
leges. Th ough this route took time, ultimately an agreement of settlement was 
put in place that off ered a plan to restore patient privileges but also became 
an opportunity for the hospital and legal rights advocates to work together 
to develop an improved system of risk monitoring and overall care (Roe, et 
al. v. Hogan, et al. 2007). Some of the changes are as follows:

http://www.ACLU.org
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 ● Independent forensic psychiatrists were hired into permanent positions 
to oversee risk when patients were granted privileges that allowed for 
community access.

 ● Any restrictions in patient privileges were reviewed on a weekly basis by 
an independent forensic psychiatrist.

 ● A new group of legal advocates, paid for by the state, were hired to be 
readily available to the patients should they have concerns about their 
rights being violated.

 ● Rather than being spread throughout the hospital system, NGRI patients 
were kept on separate units, which eventually led to care that better 
addressed their individual needs.

One outcome that did not directly arise from this, but may occur in simi-
lar circumstances, is additional state funding for more community-  and 
inpatient- based programs for the safe treatment of patients who are at a 
higher risk for violence.

Example #3: State Hospital Undergoes a Department of Justice 
Investigation
Although the DOJ was not offi  cially established until 1870, the origins of 
the Department began with the signing of the Judicial Act on September 24, 
1789. Th is Act, signed by President George Washington, created the position 
of Attorney General. According to the Department of Justice (DOJ) website, 
they receive hundreds of complaints weekly regarding a wide array of civil 
rights violations within public and private settings who serve minority and 
disabled populations. It is up to the discretion of DOJ to choose to act on 
any particular complaint, but if that complaint involves a jail, prison, juvenile 
detention facility, or health care facility for persons with disabilities, that case 
is handled by the Special Litigation Section, which is one of several sections 
within the Civil Rights Division of DOJ.

How Are Complaints Brought to the DOJ?

Anyone willing to identify him or herself can bring a complaint to the atten-
tion of DOJ alleging a civil rights violation. Th e DOJ website off ers several 
avenues to file complaints including by phone, mail, e- mail, or a filing 
through a link on their website. Complaints can also be lodged by other gov-
ernment agencies, including from CMS in the course of their own separate 
investigation.

In this example, a state hospital has had a short series of suicide attempts 
and one completed suicide. A complaint was submitted to the DOJ by a 
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person who remained anonymous to the hospital, but not to the DOJ who 
does not accept complaints from anonymous sources. Aft er a period of 
examination, DOJ decided to refer this case to the Special Litigation Section.

Is the DOJ Investigation Restricted to the Complaint Filed?

No. On their website justice.gov: “Th e Special Litigation Section protects 
the rights of people in institutions run by state or local governments, and in 
private facilities receiving public money.” An investigation conducted by the 
DOJ is not simply restricted to the complaint but rather has a sweeping man-
date, including to “ensure that people are safe, receive adequate care, and have 
access to that care in the most integrated setting appropriate to their needs. 
[DOJ] can also act on behalf of people who are at serious risk of being insti-
tutionalized unnecessarily.”

Under What Laws Does the DOJ Conduct Their Investigation?

Th e DOJ primarily uses two diff erent Acts in the course of their investiga-
tions. One is the Civil Rights of Institutionalized Persons Act (CRIPA 42 
U.S.C. § 1997), which allows the Attorney General to review conditions and 
practices within the state or local (not federal) institution. CRIPA allows the 
DOJ to act with criminal charges against an institution if they identify a sys-
temic pattern or practices, not just an individual case, that the DOJ believes 
violates the civil rights for a class of persons and causes harm.

Another Act which may be used in litigation by the DOJ is the Americans 
with Disabilities Act (ADA, 42 U.S.C. § 12132). When conducting an inves-
tigation under the ADA, the Attorney General is inquiring whether the state 
is using institutions to house people who would most benefi t from and pre-
fer to receive similar services in the community. Using the landmark case of 
Olmstead v. L.C. (1999), which states that people with disabilities have a right 
to be served in the most integrated setting appropriate to their needs and 
wishes, the ADA- based investigation may well be determining if the state has 
done enough to support community- based treatment. Th is gives teeth to the 
historical concerns discussed earlier in this chapter where the deinstitution-
alization movement did not properly plan or fund for individuals released 
from hospitals into the community.

What Are the Consequences of an Investigation?

Aft er determining that there has been a CRIPA or ADA violation, the DOJ will 
typically initially attempt to reach an agreement with the state or local gov-
ernment involved. Th is will oft en take the form of a consent decree wherein 
the off ending agency or department will agree to a series of remedies to the 

http://justice.gov
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DOJ allegations. If an agreement cannot be reached, the Attorney General 
may fi le a lawsuit in federal court. Should the federal court rule against the 
agency or facility in question, the court may impose a wide array of conse-
quences, including closing the facility, monetary damages, and imposing their 
own agreement of settlement to correct the infractions.

How Active Is the DOJ Is Pursuing Cases?

Very active. As of August 2015 the DOJ had open cases in more than half 
the states. Th e DOJ website lists scores of active consent decrees, includ-
ing agreements about the entire system serving people with developmental 
and intellectual disabilities in Virginia, the entire mental health system in 
Delaware, and all of the state- run mental health hospitals in Georgia.

What Was the Outcome of the Case Example, in Which a Complaint 
Was Lodged Against a Hospital After a Series of Suicide Attempts?

Aft er years of investigation, a Settlement Agreement (SAMHSA 2011) was 
reached between the DOJ and state mental health institution in which the 
hospital agreed to the following:

 ● integrated treatment planning;
 ● mental health assessments that are thorough and done shortly after 

admission;
 ● enhanced psychiatric and psychological services;
 ● active discharge planning and community integration—the DOJ man-

dated the state fund a specifi c number of additional community beds;
 ● implementing standards of care to reduce the use of seclusion and 

restraint;
 ● enhanced documentation;
 ● physical plant changes to reduce suicide attempt potential, such as break- 

away shower poles and handle- less faucets;
 ● suicide prevention including guidelines for suicide risk assessments.

An important part of reaching a settlement agreement for the institution 
being investigated is that they are allowed to deny the allegations and do not 
admit to liability. However, if the agency or facility is considered by the DOJ 
to have violated the settlement agreement then they are subject to this agree-
ment going before the federal court (U.S.A. v. State of Connecticut 2009).
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What Are the Roles for Forensic Psychiatrists in This Case?

 ● DOJ hires experts to investigate care provided at institutions.
 ● Hospital administration includes forensic psychiatrists who help to iden-

tify and resolve facility and agency shortfalls.
 ● Forensic psychiatrists are active in the treatment of patients in these facili-

ties and are responsible for delivering an acceptable standard of care.
 ● Th e facility or agency being investigated oft en consults independent foren-

sic psychiatrists to assist them in identifying and addressing concerns 
before they are discovered by the DOJ.

 ● Should such a case go to federal court, forensic psychiatrists would be 
consulted to testify regarding an appropriate standard of care the facility 
or agency should be employing.

 ● Ongoing independent monitoring of compliance with the settlement 
agreement.

Example #4: Action Taken Against a Prison
For years both patients in state hospitals and inmates with mental illness have 
complained about conditions in the institutions where they were housed. 
Congressional inquiry found widespread abuse, neglect, and exploitation 
of mentally ill individuals in institutional care such that in 1986 the fed-
eral Protection and Advocacy for Individuals with Mental Illness (PAIMI) 
Program was founded (SAMHSA 2011). Th is program established Protection 
and Advocacy agencies in all states, the District of Columbia, fi ve territories 
and one to serve several Native American Tribes. Five states have Protection 
and Advocacy agencies housed within state government while the remain-
ing exist as private, non- profi t organizations. In Connecticut this is known 
as the Offi  ce of Protection and Advocacy (OPA) and operates under both 
state and federal legislative mandates to pursue investigations for legal and 
administrative remedies on behalf of people with disabilities who experience 
discrimination based on their disability (Offi  ce of Protection and Advocacy 
for Persons with Disabilities 2015). Because of their state and federal man-
dates, OPAs oft en have greater access to institutional records than cases being 
pursued by private attorneys.

In this example the Connecticut OPA was receiving ongoing complaints 
that appeared to center on two specifi c prisons in Connecticut, one that had 
been designated to house the mentally ill population and the other being the 
most restrictive prison, the state’s only “super- max.” What appeared to coa-
lesce in the complaints was that the state prison was not providing suffi  cient 
treatment for the mentally ill, but also that minor infractions oft en resulted in 
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extended periods of solitary confi nement, which can have a particularly det-
rimental eff ect on the mentally ill (Grassian and Friedman 1986). Although 
it is possible for legal actions to be brought by multiple complainants, such as 
by both the DOJ and OPA, typically a matter is brought by only one agency 
due to the extensive commitment of resources to investigate such a case.

In the present example, attorneys from OPA fi led complaints against two 
Connecticut correctional facilities. In the course of their investigation they 
hired independent forensic psychiatrists to inspect the facilities. Due to 
PAIMI legislation allowing open access (42 USC §§ 10801- 10827) to records 
of patients unable to provide consent and ready access to institutions, the 
OPA attorneys were able to enter both correctional institutions and walk 
cell to cell inquiring about complaints from the inmates and inviting them 
to release their correctional records to be included in the suit. Forensic psy-
chiatrists hired by the OPA were given access to all the released mental health 
records and the ability to interview all staff  and inmates who signed releases. 
Th e forensic psychiatrists found numerous defi ciencies including:

 ● defi cient staffi  ng of certain shift s;
 ● too few hours of psychiatric coverage to meet the demand of assessments 

and medication management;
 ● excessive punishments, such as extended loss of visiting privileges for 

minor infractions;
 ● lack of group and individual therapy;
 ● excessive use of seclusion for the severely mentally ill;
 ● excessive use of force to restrain out of control inmates; and
 ● excessive use or restraints (such as a Texas belt) during recreation.

What Are the Options for OPA at the Conclusion of Their 
Investigation?

OPA can drop their action, pursue their claims in court, or purse a settlement 
agreement. Similar to the DOJ settlement agreement, in a settlement agree-
ment with OPA there is no admission of fault or liability by the institution 
under investigation. Further, the institution has their own legal representa-
tive, who participates in the structuring of the settlement agreement, creating 
an opportunity to have a greater say in their future.

What Were the Results from This Example?

OPA pursued a settlement agreement with the Connecticut Department of 
Corrections. Th e agreement specifi cally addressed each fi nding of the foren-
sic psychiatrists who conducted the investigation. Recommendations in this 
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case were specifi c, including such detail as the specifi c maximum amount of 
visitation that could be lost for an infraction and the specifi c amount of clini-
cal treatment time to be off ered to each inmate.

Th e settlement agreement also expressed specifi c staffi  ng patterns that 
were required for each shift , penalties for not meeting the staffi  ng patterns, 
and the allowance for ongoing inspections to assure compliance. Further, the 
agreement specifi cally outlined training that staff  members should receive 
on such topics as suicide prevention, recognizing signs of mental illness, and 
alternate forms of discipline and intervention for the seriously mentally ill. 
Th e agreement included that it was in eff ect for a certain timeframe, three 
years in this case.

Th e settlement agreement concluded that seriously mentally ill inmates 
could not be housed at the “super- max” because that facility was not able 
to meet the needs of this population. In order to assure that no inmates 
remained at the “super- max” who had a serious mental illness, an independ-
ent team of clinicians, including a forensic psychiatrist on each team, from 
the state’s department of mental health was assigned to evaluate each inmate 
with a history of mental illness to determine if they met the criteria for a 
serious mental illness, the defi nition of which was specifi cally outlined in the 
agreement of settlement.

Independent forensic psychiatrists remained involved in this case to moni-
tor compliance throughout the settlement agreement. On occasion when 
experts on both sides were unable to agree on a certain issue, such as whether 
there was thorough charting of treatment plans, the two sides looked for 
options. One of which is to take the entire matter to state court, another is for 
one side to sue the other for breach of contract, and yet another is to attempt 
a resolution. In this case both the OPA and the Department of Corrections 
agreed to hire an independent forensic psychiatrist who had not been 
involved in the case to determine if the treatment plans were appropriate.

CONCLUSION

When problems arise in institutional settings regarding the care of individu-
als with mental illness, forensic psychiatrists are at the forefront of addressing 
the matter. First, forensic psychiatrists within the organization must look 
again at their own process and determine if changes need to be made by the 
organization. Second, forensic psychiatrists may be asked to consult for attor-
neys involved on either side of a lawsuit to assess whether there was an act of 
malpractice or deliberate indiff erence. Th ird, when there is a question about 
an agency’s accreditation a forensic psychiatrist will be involved to render an 
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opinion. Fourth, forensic psychiatrists may be retained to provide ongoing 
independent monitoring of institutions once settlements have been reached. 
Further, forensic psychiatrists have a role to advocate in the community and 
in government for quality mental health care in all institutions.

Understanding the present state of mental health care and predicting the 
future direction of care requires a strong grasp of the history of institutional 
care. Presently private, state and federal entities monitor and investigate 
potential incidents of civil rights violations of the disabled, including the 
mentally ill, and are available and active in pursuing cases of abuse. When 
investigations or lawsuits are taken against an institution it is understand-
able that administrations view these actions as troublesome and occasionally 
unfair. It is important, however, for the forensic psychiatrist who is involved 
in managing the institution to appreciate that this can be an opportunity that 
may ultimately lead to positive change to their system.

REFERENCES
“American Civil Liberties Union.” Accessed December 1, 2015. https://www.aclu.org/.
Berwick, D.M. 1989. “E.A. Codman and the Rhetoric of Battle: A Commentary.” Th e 

Milbank Quarterly 67 (2): 262.
Brown v. Plata, 563 U.S., 131 S.Ct. 1910, 179 L.Ed.2d 969 (2011).
Christianson, S. 1998. With Liberty for Some: 500 Years of Imprisonment in America. 

Boston: Northeastern University Press.
Coleman v. Brown, docket no. Civ S- 90- 0520- LKK- JFM (E.D. Cal.) [1] (E.D. Cal.) 

(2011).
Daly, M. 2012. “California Inmates Get Better Health Care Th an Ordinary Citizens.” Th e 

Daily Beast. April 10. http://www.thedailybeast.com/articles/2012/04/10/california- 
inmates- get- better- health- care- than- regular- citizens.html.

Ditton, P.M. 1999. Mental Health and Treatment of Inmates and Probationers. Washington, 
DC: Bureau of Justice Statistics Special Report, US Department of Justice.

Dix, D.L. 1842. Memorial to the Legislature of Massachusetts. University Park Press. 2.
“DSM: Th e History of the Manual.” 2015. Accessed December 1, 2015. http://www.psychi

atry.org/psychiatrists/practice/dsm/history.
Ekirch, A.R. 1987. Bound for America: Th e Transportation of British Convicts to the 

Colonies, 1718–75. Oxford: Clarendon Press.
Endler, N.S. 1988. “Th e Origins of Electroconvulsive Th erapy.” Convulsive Th erapy 4: 

5–23.
Friedman, L.M. 1973. A History of American Law. New York: Simon and Schuster.
Grassian, S. and N. Friedman. 1986. “Eff ects of Sensory Deprivation in Psychiatric 

Seclusion and Solitary Confi nement.” International Journal of Law and Psychiatry 
49: 49–65.

Grob, G.N. 1966. Th e State and the Mentally Ill. Chapel Hill: University of North 
Carolina Press.

http://www.psychiatry.org/psychiatrists/practice/dsm/history
http://www.psychiatry.org/psychiatrists/practice/dsm/history
http://www.thedailybeast.com/articles/2012/04/10/california-inmates-get-better-health-care-than-regular-citizens.html
http://www.thedailybeast.com/articles/2012/04/10/california-inmates-get-better-health-care-than-regular-citizens.html
https://www.aclu.org/


CORRECTIONAL AND INSTITUTIONAL PSYCHIATRIC TREATMENT 379

———. 2008. Mental Institutions in America: Social Policy to 1875. New York: 
Transactions.

Hirsch, A.J. 1992. Th e Rise of the Penitentiary: Prisons and Punishments in Early America. 
New Haven: Yale University Press.

History.com. 2009. “Dorothea Lynde Dix.” Accessed September 20, 2015. http://www.
history.com/topics/womens- history/dorothea- lynde- dix.

Laborit, H., P. Huguenard, and R. Alluaume. 1952. “A New Vegetative Stabilizer.” Presse 
Med 60 (10): 206–8.

López- Ibor, J.J. 2008. “Th e Founding of the First Psychiatric Hospital in the World in 
Valencia.” Actas Esp Psiquiatr 36 (1): 1–9.

Moore, S. 2009. “California Prisons Must Cut Inmate Population.” Th e New York Times, 
August 4.

“Offi  ce of Protection and Advocacy for Persons with Disabilities.” Connecticut’s Offi  cial 
State website. Accessed December 1, 2015. http://www.ct.gov/.

Olmstead v. L.C.  527 U.S. 581 (1999).
People v. Coleman, 38 Cal. 3d 69 (1985), 211 Cal. Rptr. 102; 695 P.2d. 189.
Plata v. Brown, docket no. 3:01- cv- 01351- TEH (N.D. Cal.), (2011).
Roe, et al v. Hogan, et al. 2007. Connecticut District Court, Case No. 2:89- cv- 00570- PCD.
Rold, W.J. 2008. “Th irty Years Aft er Estelle V. Gamble: A Legal Retrospective.” Journal 

of Correctional Health Care 14 (1): 11–20.
Shorter, E. 2009. “Th e History of Lithium Th erapy.” Bipolar Disorders 11(0–2): 4–9. 

doi:10.1111/j.1399- 5618.2009.00706.x.
Substance Abuse Mental Health Services Administration (SAMHSA). 2011. “Evaluation 

of the Protection and Advocacy for Individuals With Mental Illness (PAIMI) 
Program, Phase III: Evaluation Report.” Accessed December 1, 2015. samhsa.gov.

Swanson, J.W., L.K. Frisman, A.G. Robertson, H.- J. Lin, R.L. Trestman, D.A. Shelton, 
K. Parr, E. Rodis, A. Buchanan, and M.S. Swartz. 2013. “Costs of Criminal Justice 
Involvement Among Persons With Serious Mental Illness in Connecticut.” Psychiatric 
Services 64: 630–7.

Tiff any, F. 1890. Th e Life of Dorothea Lynde Dix. Boston & New York: Houghton & 
Miffl  in.

Torrey, E.F. 2002. Th e Insanity Off ense. New York: W.W. Norton.
———. 2014. Th e Treatment of Persons with Mental Illness in Prisons and Jails: A State 

Survey. Treatment Advocacy Center.
United States Code (42 U.S.C. § 10801- 10827). 2006. “Chapter 114 Protection and 

Advocacy for individuals with Mental Illness. Subchapter 1 Protection and Advocacy 
Systems.” 2006 Edition Supplement 4, Title 42 Th e Public Health and Welfare.

United States Code (42 U.S.C. § 1997). 2006. “Chapter 21 Civil Rights. Subchapter 1a 
Civil Rights of Institutionalized Persons.” 2006 Edition Supplement 4, Title 42 Th e 
Public Health and Welfare.

United States Code (42 U.S.C. § 12132). 1994. “Chapter 126—Equal Opportunity for 
Individuals with Disabilities Subchapter II Public Services Part A Prohibition Against 
Discrimination, and Other Generally Applicable Provisions.”1994 US Code Title 42—
Th e Public Health and Welfare.

“U.S. Department of Justice.” Accessed December 1, 2015. http://www.justice.gov/.

http://www.history.com/topics/womens-history/dorothea-lynde-dix
http://www.justice.gov/
http://www.ct.gov/
http://www.history.com/topics/womens-history/dorothea-lynde-dix
http://samhsa.gov


380 FORENSIC PSYCHIATRY AND PSYCHOLOGY PRACTICE

U.S.A. v. State of Connecticut, Joint Motion for Entry of Settlement Agreement, United 
States District Court for the District of Connecticut, January 20, 2009.

USHistory.org. 2015. “Prison and Asylum Reform.” Accessed December 1, 2015. http://
www.ushistory.org/us/26d.asp.

Wagner, D. 2015. “Poor Relief and the Almshouse.” Disability History Museum. Accessed 
August 25, 2015. http://www.disabilitymuseum.org/dhm/edu/essay.html?id=60.

———. 2005. Th e Poorhouse: America’s Forgotten Institution. Lanham, MD: Rowman 
& Littlefi eld Publishers.

Whitmer, G.E. 1980. “From Hospitals to Jails: Th e Fate of California’s Deinstitutionalized 
Mentally Ill.” American Journal of Orthopsychiatry 50: 65–75.

Wines, F.H. 1888. Report on the Defective, Dependent, and Delinquent Classes of the 
Population of the United States. Washington, DC: Government Printing Offi  ce.

Yi, M. and B. Egelko. 2009. “State Fails Federal Demand to Cut Prisoners.” San Francisco 
Chronicle, September 19.

http://www.USHistory.org
http://www.disabilitymuseum.org/dhm/edu/essay.html?id=60
http://www.ushistory.org/us/26d.asp
http://www.ushistory.org/us/26d.asp


381

CONCLUSION

Summarizing Change in 
Forensic Psychiatry and 

Psychology Practice

Ezra E.H. Griffi  th

INTRODUCTION

It is my hope that this text has fulfi lled its promise to bear witness to the 
decades- long process of progressive change in forensic psychiatry and psy-
chology practice. I thought it would also be instructive to refl ect on other 
indices that could bring into sharper relief this theme of change over time in 
the two disciplines.

PERSONAL PRAXIS

A review of a recent week of my own forensic activities highlights a picture 
of my practice in that short space of time. I wanted to take note of the foren-
sic topics that occupied my attention and to see what could be gleaned from 
such a personalized, qualitative approach. Th ere is of course no claim that 
my own work stands as a reference point for others. But I believe the review 
could still provide a useful cross- sectional slice of one academic’s activity in 
forensic work.

I noted that during a recent week’s time, I had participated in a discussion 
about involuntary outpatient commitment. Th is subject concerns seriously 
ill psychiatric patients, who on repeated occasions have refused to follow 
treatment recommendations from their care- givers. As a result, their clinical 
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condition deteriorates, and they may end up needing to be coerced into care. 
Th e mechanism used to coerce this group of patients is a judge’s order that 
mandates the patient into care on an outpatient basis. Th is subject of invol-
untary outpatient commitment continues to provoke heated discussion by 
forensic specialists for a number of reasons. On the one hand, some schol-
ars see involuntary outpatient commitment as a legitimate tool for keeping 
the community safe from severely ill psychiatric patients who are in need of 
treatment. It is also claimed by some that the involuntary treatment protects 
the health of these patients. Others argue that the involuntary treatment in 
such a context is unnecessary and demeans the dignity of the patient. Still 
others point out that there are methods for engaging the patients and having 
them accept treatment voluntarily, such as with the use of peers (Rowe 2013).

A particularly interesting aspect of this debate is that many individu-
als from a variety of disciplines are participating in the discussion about 
involuntary outpatient commitment. Th ey include forensic specialists who 
are conducting research on the topic, advising legislators, and articulating 
parameters of the debate that include ethics and theorizing about patients’ 
rights. Th ere are even dimensions of this argument that touch on human 
rights principles (see, for example, Morrissey, Domino, and Desmarais 2013; 
Dlugacz 2008–9; Szmukler 2016).

In another setting, the discussion turned to physician- assisted suicide. A 
number of forensic specialists, in addition to other non- forensic profession-
als, have been concerned about the possibility that this topic may gain more 
ground in the United States. Th e result may well be that patients will progres-
sively increase their demand for physicians’ help in terminating their lives. In 
this debate, attention is focused on the possibility that assisted dying might 
be extended from the terminally ill to individuals who are experiencing non- 
diagnosable mental suff ering or even diagnosable psychological suff ering. 
While it is true that some parts of Europe have made more concrete strides 
in this particular debate than has the U.S., some American psychiatrists seem 
to be apprehensive that the talk has now turned to assisting the death of psy-
chiatric patients. Some participants in the debate are of course looking to the 
forensic specialist for guidance, presumably because of the latter’s familiarity 
with ethics and the legal dimensions of the discussion. Everyone is acutely 
aware of the fact that the debate will eventually be of interest to policy mak-
ers and legislators (see, for example, Prokopetz and Lehmann 2012; Raus and 
Sterckx 2015).

Another discussion that occupied my time centered on the subject of 
solitary confi nement in prisons. Some forensic colleagues are arguing that 
medical and other health care organizations should take a stronger stand 
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against the practice of isolating prisoners for twenty- three hours a day (for 
a thorough discussion, see Appelbaum 2015). Forensic colleagues make the 
point that forensic psychiatrists and psychologists have a special relevant 
expertise because of their involvement with the care of these inmates. Th ey 
see fi rst- hand the psychological impact of such isolation. Th us, their profes-
sional disciplines should be concerned about the potential impact of such 
prolonged isolation on the mental health of prisoners. Such advocacy on 
behalf of prisoners is likely to be a direct result of the fact that mental health 
care practice carried out in correctional settings is now an established respon-
sibility of forensic mental health professionals. Indeed, this form of practice, 
defi ned as correctional psychiatry, has recently merited its own academic 
consideration through a signifi cant textbook edited by Trestman, Appelbaum, 
and Metzner (2015).

A treatment- oriented discussion focused on the problems of treating anger 
and aggression in patients residing in a forensic psychiatric hospital. Such 
discussions are of course frequent in the daily professional lives of forensic 
psychiatrists and psychologists. It is so because the troublesome forensic 
patient is commonly found in such specialized facilities these days (see the 
discussion in Chapters 13 and 15). Th e discussions bear testimony to the evo-
lution of the care provided to these special patients. For one thing, in the past 
these patients may have been more readily found in the classic state hospital 
across the country. But they have been found over time to present special 
problems, already described in Chapters 13 and 15. Th ese patients with 
complex legal problems have increasingly required forensic experience and 
technical knowledge. Th is is seen in the management of the sex off ender (see 
Chapter 19), and those with intractable behavioral problems (see Chapter 15). 
Th e particular diffi  culty in treating aggressive and violent behavior has forced 
consideration of employing specialized pharmacotherapy (Felthous et al. 
2013) and other behavioral treatments (Glancy and Saini 2005).

During the particular week I have been discussing so far, I taught a class 
on “oral performance.” Th e objective of that class is to help forensic psychia-
try and psychology trainees understand some of the fi ner points of making 
an oral presentation in a way that is persuasive to the audience. I draw from 
accumulated literature in the law, anthropology, sociology, communication 
arts, and literature. I illustrate how the construction and presentation of an 
oral argument requires practice and reconceptualization of relevant princi-
ples that have not been consistently embraced by our relatively new forensic 
disciplines. Some of this theorizing has already been treated in Chapter 7 of 
this text and explicated previously by Griffi  th and Baranoski (2011).

Langellier (1999) makes a natural and seemingly easy connection of 
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performance to narrative while dividing narrative into a structural type and 
a more performance- based, pragmatic form. In this context, such devel-
opments lead to a clearer understanding of how the forensic expert can 
benefi cially prepare for his work in court trials. Th e task facing forensic 
experts is to understand techniques that are available to them as they seek 
to frame the narrative that they wish to convey persuasively to the jury and 
judge. Th e point, of course, is not to exaggerate or distort parts of the story in 
order to persuade the audience. It is to appreciate how to utilize performative 
techniques eff ectively. Such eff ectiveness would include: use of the expert’s 
own voice and body to deliver the narrative; appreciation of how to avoid 
unwittingly putting one’s self into the narrative; and recognizing other poten-
tial roadblocks to an impressive presentation.

It is especially noteworthy that at the October 2015 Annual Meeting of 
the American Academy of Psychiatry and the Law, the Academy’s president 
presented a lecture that highlighted the importance of the mock trial. Th is 
increasingly popular technique is a means of preparing forensic trainees 
for their activities in the courtroom. Th e president outlined the salience of 
practical experience in this sort of preparation; the need for the training to 
be melded to technically supportive and corrective feedback; and a recogni-
tion that improvement requires assiduous attention to the specialized form 
of work. It is now commonly appreciated that such training is essential in 
forming the future expert witness for this task. Ultimately, the most construc-
tive and helpful preparation for oral performance in court will rest on a solid 
theoretical base and repeated practice sessions. Forensic psychiatry and psy-
chology have advanced their fi elds by welcoming the contributions of scholars 
from other disciplines who are thinking about practical performance.

In this section that I have entitled “Personal Praxis,” I have employed sev-
eral examples from a single week of my own forensic activity. Th e examples 
represent forensic work in a present- day context. It is not just that these activi-
ties may have been unknown to the forensic practitioner in bygone years. I 
believe it is also possible to see in these examples the infl uence of factors that 
are tinged with modernity. Th e subject of involuntary outpatient commitment 
is an interesting example. Certainly, commitment of the psychiatric patient has 
been a subject preoccupying communities for years. But this form of invol-
untary care is being talked about by some as a solution to many problems, 
and on an outpatient basis; and there are constituencies lined up on all sides 
of the debate. Laws will ultimately defi ne the contours of the debate, and the 
forensic specialist grounded in ethics and political argument will have more 
contributions to make to this heated discussion. Similarly, the conversation 
about the potential eff ects of solitary confi nement in prisons highlights the 
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role of the forensic specialist in the treatment and care of patients to a degree 
that was not present years ago. But it also demonstrates the renewed awareness 
of the forensic specialist in the civic task of eff ecting change through political 
action, activities that are highlighted in Chapters 5 and 11.

In considering the development of our forensic subspecialties, I refl ected 
on my most unique activities in forensic psychiatry over several decades of 
practice. Th e fi rst consultation worth mentioning occurred in the early 1980s. 
I was part of a team of mental health experts engaged to advise the Grenada 
government about the restructuring of their mental health services. Th e 
consultation was described fully by Fisher, Griffi  th, and Mahy (1988). It was 
requested because the principal psychiatric hospital had been destroyed by 
American military forces during their invasion of this Caribbean island. Th e 
consultation was unique as a result of the fi nancial, sociopolitical, and diplo-
matic factors that complicated the work. But a central question that arose in 
the consultation was where to house the psychiatric patients who were seri-
ously ill and presented major behavioral management problems. Some of 
these patients were facing signifi cant legal charges. But even those without 
charges presented serious dilemmas. Th e community culture did not favor 
treatment of these problematic patients in their home communities. Space 
limitations do not permit further exposition of these diffi  culties. However, 
the case example highlights the use of forensic expertise in conditions com-
plicated seriously by culturally defi ned systemic barriers and by a shortage 
of human and economic resources.

Another consultation deserving mention is my involvement in the inves-
tigation of the Miroslav Medvid Incident (1987). Several colleagues and I 
participated in a report to the Commission on Security and Cooperation in 
Europe, which was made up of several individuals from the United States 
Congress. Miroslav Medvid was a Russian sailor who attempted to jump ship 
in New Orleans, and questions were raised about his psychiatric status. Of 
course, his psychiatric condition was only one of myriad factors considered 
in the report that complicated the review of the complex interplay of legal and 
administrative elements that led to his being returned to his home nation.

Perhaps some of the most special work I have engaged in was centered 
on the interaction of culture, race/ethnicity, and the forensic psychiatry and 
psychology specialties. I fi rst addressed the intersection of these matters in a 
co- authored piece (Griffi  th and Griffi  th 1986) that contemplated the interac-
tion of racism, psychological injuries, and a potential claim for compensable 
damages. I was of course struck by the dearth of literature on this forensic 
topic, even though by the late 1980s, race was an important topic in other 
disciplines. Needless to say, it was a pleasure over two decades later to see 
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the work by Carter and Forsyth (2009) addressing the forensic assessment of 
race- based traumatic stress reactions. An earlier piece by Butts (2002) had 
lamented the fact that some forensic specialists and non- forensic colleagues 
had excluded trauma generated by racial discrimination as meriting classifi -
cation as post- traumatic stress disorder. In my view, it remains an area in the 
forensic arena that cries out for further scholarly attention. Th is inattention 
by forensic specialists was a major reason I addressed the major lack of atten-
tion to cultural factors that glaringly appeared in the debate about ethics in 
forensic psychiatry (Griffi  th 1998). A central part of my thesis then was that 
there can be no serious conversation about ethics principles in forensic prac-
tice if we ignore the concerns of minority members in the society.

FORENSIC PROFESSIONAL GROUPS

An important indicator of development and change in any academic or medi-
cal specialty can be discerned through examination of the activities pursued 
by professional groups associated with the particular specialty area. It is these 
groups that oft en act as their own change- agents within the professions and 
produce transformative results.

Forensic Psychology
Th e central organization in the United States that represents the discipline of 
psychology is called the American Psychological Association (APA). Within 
it, there are several sub- groups responsible for specialty areas within psychol-
ogy. One of these subspecialty sub- groups is the American Psychology- Law 
Society Division 41 of the APA. Th is sub- group is interdisciplinary, while 
being both free- standing and a part of the umbrella APA organization. 
Th e AP- Law Society promotes scholarship, practice, and public service in 
psychology and the law (information available at www.ap- ls.org). It is also 
responsible for publication of two well- known forensic psychology journals, 
Law and Human Behavior, and the more specialized publication, Psychology, 
Public Policy, and Law.

Th e main journal, Law and Human Behavior, was fi rst published in 1973 
and had four issues that provided twenty- one articles (www.ap- ls.org). 
Examples of these original pieces were: “Consent of the Unfree: Medical 
Experimentation and Behavior Modification in the Closed Institution”; 
“Legal Approaches to Juror Stereotyping by Physical Characteristics”; 
“Imprisonment v. the Death Penalty as a Deterrent to Murder”; “Th e Parole 
Hearing: Decision or Justifi cation? ”; and “Strategies for an Empirical Analysis 
of the Prediction of Violence in Emergency Civil Commitment.”

http://www.ap-ls.org
http://www.ap-ls.org
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From the outset, Law and Human Behavior seemed bent on identifying 
itself as a place for publishing empirical scholarship in this progressively 
emerging specialty discipline. Some would say this suited many psychology 
scholars well, and over the years it has become fully recognized that forensic 
psychologists have extended the reaches of the discipline through this brand 
of scholarly activity. By the fi rst fi ve issues of 2015 (a sixth issue is expected 
later), Law and Human Behavior has already published forty- six articles. 
Table 21.1 displays examples of the articles published in 2015, and confi rms 
the continued emphasis on empirical work in the discipline.

Th e American Board of Professional Psychology (ABPP) (information 
available at www.abpp.org) was incorporated in 1947 and has long been 
charged with the task of certifying candidates seeking specialty qualifi cations 
in psychology through an examination process. Th e ABPP is in fact made up 
of a number of diff erent specialty boards. One of these is the American Board 
of Forensic Psychology (ABFP) which was established in 1978 with the task of 

TABLE 21.1  Sample of Titles from Law and Human Behavior, Volume 39, 
Issues 1–5, 2015

Issue 1

Double- blind photo lineups using actual eyewitnesses: An experimental test of a sequential 
versus simultaneous lineup procedure.

Reporting guidance for violence risk assessment predictive validity studies: the RAGEE 
Statement.

Issue 2

Eyewitness identifi cation: Bayesian information gain, base- rate effect equivalency curves and 
reasonable suspicion.

DSM- 5 antisocial personality disorder: Predictive validity in a prison sample

Issue 3

Static- 99R reporting practices in sexually violent predator cases: Does norm selection refl ect 
adversarial allegiance?

Taking the blame for someone else’s wrongdoing: The effects of age and reciprocity.

Issue 4

Rater differences in psychopathy measure scoring and predictive validity.

Lay understanding of forensic statistics: Evaluation of random match probabilities, likelihood 
ratios, and verbal equivalents.

Issue 5

Does evidence really matter? An exploratory analysis of the role of evidence in plea bargaining 
in felony drug cases.

Interviewing to elicit information: Using priming to promote disclosure.

http://www.abpp.org
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establishing standards and qualifi cations for those wishing to practice foren-
sic psychology (information available at www.abfp.com).

Th ere are general requirements demanded of all candidates for ABPP 
examinations, such as having obtained a doctoral degree from an APA- 
approved graduate program and being licensed by the appropriate state 
licensure board. Individuals seeking specialty certifi cation in forensic psy-
chology must then complete additional requirements specifi c to the forensic 
specialization. Examinations of both the ABPP and ABFP are written and 
oral. ABFP diplomates become members of the American Academy of 
Forensic Psychology, which is dedicated to promoting continuing education 
and early career development in forensic psychology. Th e Bylaws of the ABFP 
state the following in the Mission Statement: Th e purpose of the ABFP is to 
protect the consumer of forensic psychology services through two mecha-
nisms: “Establishing, promoting, and revising, as necessary, standards and 
qualifi cations for those who practice forensic psychology; and certifying as 
ABFP specialists those voluntary applicants who qualify under the standards 
established by the Board” (see www.abfp.com).

Th e year 1978 establishes the point at which the ABFP was created and 
underlines the essential youth of the subspecialty. But its foresight in creat-
ing an arm (the American Academy of Forensic Psychology) charged with 
continuing education and early career development of its diplomates makes 
plain that the group intended to pursue the double mission of education and 
certifi cation which undergirds the professionalism of the group and likely has 
enhanced the economic status and general prestige of the diplomates. In addi-
tion, it is probable that these eff orts have been magnifi ed by other activities 
of the APA’s Division 41. No doubt, all of this has been further reinforced by 
the expansion of degree- granting university programs in forensic psychology.

Forensic Psychiatry
In 1969, the American Academy of Psychiatry and the Law (AAPL) was born, 
the brainchild of a number of colleagues who were doing the work in the 
penumbra of psychological medicine. Th ey were unsung heroes, although 
it must be said that some of their antecedents in years gone by had earned 
a reputation for themselves. Men like Walter Channing and Isaac Ray were 
known for their testimony in court or their publications and presentations 
years earlier. Certainly Jonas Rappeport, Robert Sadoff , and Seymour Pollack, 
the fi rst three presidents of AAPL, had reputations in forensic psychiatry 
before 1969. Th ey obviously decided that the time was ripe for the establish-
ment of the organization, and that giving structure to this budding discipline 
would be ultimately benefi cial.

http://www.abfp.com
http://www.abfp.com
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Th e new organization was dedicated to excellence in practice, teaching, 
and research in forensic psychiatry. We know that by 2001 the membership 
roll of the organization had doubled in size. It has remained close to 2000 for 
the last fi ft een years (available from AAPL). Between 1969 and 1979, AAPL 
had elected fi ve presidents who served two- year terms. From 1979 through 
the present term of 2015–2016, thirty- seven presidents will have served one- 
year terms. Th e group’s governance is directed by seven offi  cers and nine 
councilors. In addition, there are numerous committees, appointed by the 
president of the organization, who participate in leadership activities and 
provide advice in arenas such as: ethics, bylaws, peer review, geriatric psychia-
try, private practice, research, addiction psychiatry, cross- cultural psychiatry, 
forensic neuropsychiatry, and sexual off enders. Th is list is not exhaustive, but 
certainly demonstrates how far the impact of forensic psychiatry has pen-
etrated into general psychiatry practice (www.aapl.org).

AAPL currently lists on its website (available at www.aapl.org) forty- four 
training programs that have been accredited by the Accreditation Council 
on Graduate Medical Education. Graduates of these certified programs 
may apply to the American Board of Psychiatry and Neurology to take 
the examination that leads to Added Qualifi cations in Forensic Psychiatry. 
Recertifi cation is required at ten- year intervals. Certifi cation in general psy-
chiatry is required for eligibility to sit for the subspecialty examination.

Each Annual Meeting off ers an extensive program of continuing medi-
cal education. Table 21.2 provides a summary of topic areas presented at the 
2015 Annual Meeting (AAPL 2015b). Th is information suggests a fl ourishing 
subspecialty organization participating vigorously in supporting the continu-
ing medical education of its members. Furthermore, for the last several years, 
the Academy off ers an intensive three- day course that covers an in- depth 
review of selected topics in forensic psychiatry and provides a summary of 
legal cases that are generally considered to be among the most infl uential in 
American forensic psychiatry.

In 2004, AAPL established the AAPL Institute for Education and Research 
with the mission of stimulating important and creative educational and 
research programs in forensic psychiatry. Between 2006 and the present, the 
Institute has funded fourteen grants to support investigators’ scholarly work 
in the fi eld (see www.aapl.org).

Over the last decade or so, AAPL has also undertaken to publish several 
Guidelines that provide standards for diff erent areas of forensic psychiatry 
practice. Among them is the “AAPL Ethics Guidelines for the Practice of 
Forensic Psychiatry” (adopted May 2005) (see www.aapl.org), which sets out 
a framework to guide the forensic practitioner interested in maintaining an 

http://www.aapl.org
http://www.aapl.org
http://www.aapl.org
http://www.aapl.org
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ethics- based practice of the subspecialty. Other Guidelines address the top-
ics of competence to stand trial (Mossman et al. 2007), psychiatric disability 
(Gold et al. 2008), forensic psychiatric evaluation of defendants raising the 
insanity defense (AAPL 2014), and forensic assessment (AAPL 2015a).

Th e Bulletin of the American Academy of Psychiatry and the Law pub-
lished its fi rst volume of four numbers in 1973. Th e total number of regular 
articles was sixteen. Examples of the titles were: “Legal Problems Involved 
in Implementing the Right to Treatment”; “Teaching Materials in Forensic 
Psychiatry”; “Judicial Remedies and Institutional Standards”; “A View of 
Traumatic Neurosis”; and “Th e Psychiatrist and the Subpoena” (Available at 
www.jaapl.org/content/1/1.toc.).

In 1997, the Bulletin changed its name to the Journal of the American 
Academy of Psychiatry and the Law. It continued to publish four editions 
a year. In 2015, it will have published by the end of that year thirty- eight 
peer- reviewed articles (some of which were accompanied by commentar-
ies), in addition to robust sections of Editorials, Legal Digest, and Books 
and Media. Th e following are examples of titles that appeared in the section 
of peer- reviewed articles: “John H. Wigmore on the Abolition of Partisan 
Experts”; “Approaches to Involuntary Admission of the Mentally Ill in the 
People’s Republic of China”; “Th e Use of Phallometric Evidence in Canadian 
Criminal Law”; “Physician- Assisted Suicide: Considering the Evidence, 

TABLE 21.2  Summary of Topic Areas Presented: 2015 Annual Meeting 
Program, American Academy of Psychiatry and the Law

 ● Addiction Forensic Psychiatry
 ● Competency
 ● Cults
 ● Disability Claims
 ● Ethics
 ● Forensic Evaluations
 ● Gender Issues
 ● Human Rights
 ● International and Military Courts
 ● Malpractice
 ● Oral Performance
 ● Private Practice
 ● Psychological Testing
 ● Psychopharmacology
 ● Topics in Forensic Legislation
 ● Transgender Issues

 ● Child and Adolescent Forensic Psychiatry
 ● Correctional Psychiatry
 ● Death Penalty
 ● Emergency Forensic Psychiatry
 ● Expert Testimony
 ● Forensic Neuropsychiatry
 ● Forensic Publishing
 ● Geriatric Forensic Psychiatry
 ● Insanity Defense
 ● Jail Diversion
 ● Mental Illness and Violence
 ● Post- Traumatic Stress Disorder
 ● Professional Organizations
 ● Psychopathy and Personality Disorders
 ● Sexual Offending
 ● Training and Education Approaches

http://www.jaapl.org/content/1/1.toc
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Existential Distress, and an Emerging Role for Psychiatry”; “Mental Health 
and Immigrant Detainees in the United States: Competency and Self- 
Representation”; and “Application and Utility of Psychodynamic Principles 
in Forensic Psychiatry Assessment” (available at www.jaapl.org/content/43/1.
toc). Certainly the increase in numbers of the peer- reviewed articles, vari-
ability in their titles, and the mix of empirical and qualitative scholarship 
suggest a solidifi cation of forensic psychiatry’s identity as a discipline. Th is 
is further confi rmed by the robust expansion of the diff erent departments in 
the Journal, such as the Legal Digest section and the common use of editori-
als and commentaries. Th e Journal is also known to publish fairly regularly 
the work of scholars from outside the United States.

CONCLUSION

In this text, the editors and authors set out to bear witness to the changes 
that have attended forensic psychiatry and psychology during the last four 
decades or so. Th ey structured this examination of the potential changes in 
a functional way, thinking about the origin of the factors likely to infl uence 
change. Th ey utilized chapters within each arena to illustrate the mechanisms 
through which change actually occurred. First came the External Factors 
that produced change, and the illustrative examples used, such as: Th e Law; 
Consumer Movements such as Peer Support; Global Developments such as 
those giving rise to the increase in refugees and forced migration; and Politics. 
Th ese elements have produced a greater need for forensic expertise connected 
to the mental health disciplines. Indeed, my personal experiences in the 
Grenada consultation and the Miroslav Medvid incident demonstrate how 
these external events, seemingly unrelated at fi rst blush to the traditional are-
nas of psychiatry and psychology, suddenly demand contributions from these 
disciplines and lean on their connection to the law. Recent developments, for 
example in the War on Terror, have magnifi ed an interest in questions such 
as why individuals are motivated to participate in these acts.

Th e second section of the framework is based on seeing forensic psychiatry 
and psychology as their own change- agents. In Chapters 6, 7, and 8, exam-
ples were provided of mechanisms employed in this way. I have added in this 
Conclusion another way of contemplating change developed by activities 
internal to the two professions. Th ey were based on notions of continued pro-
fessional development fostered by education and training, political activity, 
and a sharply honed understanding of what special strengths each profession 
might lean on. For example, given the forensic psychologists’ focus on devel-
oping tests such as those that address matters of risk and violence, they have 

http://www.jaapl.org/content/43/1.toc
http://www.jaapl.org/content/43/1.toc
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been particularly committed to this area of work and have clearly redefi ned 
the practice in this area. Similarly, their interest in empirical work has led 
them to the study of factors infl uencing jurors and other participants in the 
trial ritual. Psychiatrists have pursued medicalized areas of work in under-
standing the forensic dimensions of fronto- temporal dementia. We note the 
collaborative work between forensic psychiatrists and psychologists on sub-
jects such as sexual off ending, and contributions toward meeting the needs 
of ecclesiastical courts.

Changes in the traditional evaluative and consultative roles of forensic 
professionals (as seen in Section 3) have been produced by both professional 
groups. Th ese forms of practice are likely to be limited in the future only by 
the availability of fi scal remuneration for the individuals carrying out the 
work. Th e same may be said about the forensic practice focused on the treat-
ment and care of patients, as illustrated by the chapters in Section 4. It is 
evident that a number of diff erent factors impact such practice. First, many 
communities are sensitive to the distinction between being housed in a cor-
rectional facility and in a hospital. Consequently, eff orts are being constantly 
made to place the mentally ill in hospitals even if they are displaying disrup-
tive and violent behaviors. In addition, many researchers are continuing to 
seek treatment solutions for those exhibiting personality disorders marked 
by a history of violence. Looking back, both forensic disciplines have made 
substantial strides and have established solid foundations. Th us the future is 
bright for both groups of professionals.

I suggest that there is still room for greater collaboration, especially in 
the educational preparation of their trainees. Th ere should also be a greater 
openness of both groups to accessing the knowledge base provided by schol-
ars in other disciplines such as anthropology, sociology, political science, and 
communication arts. Needless to say, there are still areas that beg for explora-
tion and study. Th e infl uence of race and ethnicity on the praxis of forensic 
evaluation demands attention. Th e impact of language diff erence between 
evaluator and evaluee on the integrity of the evaluation is another void in the 
forensic knowledge base. And the debates about forensic ethics, as treated 
in Chapter 6, are far from completed. More forensic professionals must be 
trained to work with the hearing impaired. And further exploration is needed 
in teaching forensic trainees about fostering the dignity of their evaluees and 
carrying out the evaluations with compassion. So there is work to do, despite 
the fact that much ground has already been covered.
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