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This book constitutes the expanded and edited text of the
Massey Lectures in the History of American Civilization, deliv-
ered at Harvard University in May of 1995. I have styled the
book as a meditation, because I freely confess that I continue to
puzzle over the subject that occupies the lectures it contains:
the relationship between loyalty and disobedience on the one
hand and, on the other, between recognition of the sovereign’s
authority and realization that the sovereign is not always right.
In America, this conflict is eternal, with results at times glori-
ous—as in the mass protest wing of the civil rights movement—
and at times tragic—as in the armed and violent wing of the
militia movement.

As a legal theorist, as a citizen of a democracy, and as a Chris-
tian, I believe, deeply, in dissent, not simply as a right, but often
as a responsibility. Our moral progress demands richer under-
standings of the world, and nobody has yet invented a better or
more democratic source of those understandings than dialogue
among free and equal citizens. Dialogue suggests differences of
opinion; when an individual or a group differs with the opinion
of the majority as reflected in law or custom, the opportunity
for dissent presents itself. As the reader will quickly discover, I
believe that dialogue is what the Declaration of Independence
is all about, and that the refusal to engage in dialogue—most
particularly when it is the state that does the refusing—is itself a
manifest injustice that demands correction.

Preface



America, however, is dying from a refusal to engage in dia-
logue. I do not mean that nobody speaks—everybody speaks—
but rather that nobody listens. In particular, the instrumen-
talities of government, especially at the national level, seem to
most Americans woefully inaccessible. Both our national his-
tory and our national present teach the same lesson: people
who hold power, whatever their politics, will not listen to those
who disagree with them unless they are forced to. These lec-
tures explore that aspect of the American political character,
with special reference to religion, trying to illustrate it in unex-
pected places, as well as to help us find a path toward ameliorat-
ing it before it destroys our democracy.

Although the third lecture was substantially rewritten after
delivery, I elected to make only small changes in the first two
lectures, as well as in the structure of the principal argument of
the entire book, prior to publication. So I must ask the reader’s
indulgence for my frequent references to certain momentous
events—most notably the Republican landslide in the Novem-
ber 1994 midterm congressional election and the April 1995
bombing of the federal building in Oklahoma City—that were,
at the time of the lectures, still fresh in memory. The alert
reader will also notice several other stylistic fillips that may
seem more appropriate to a spoken lecture than a written text.

I also beg the indulgence of readers familiar with my book
Integrity, who have already been exposed to the story of the two
liberal Christians involved with the Christian Coalition, which
I discuss, from a somewhat different perspective than before, in
the first lecture of the present book, and who are also familiar
with my views on civil disobedience, even though I withdraw
here some of what I wrote there.

Many individuals have contributed to the creation of this
book. I am grateful first of all to the Program in the History of
American Civilization at Harvard, and especially to Professor
Alan Heimert, who extended the invitation to deliver the lec-
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tures, and was tireless and unfailingly courteous as my host
in Cambridge. I benefited from the many suggestions (not all
of them friendly ones) that I received from members of the
audience at the time that the lectures were delivered, as well as
at a faculty workshop at the Yale Law School that focused on
the second lecture. I discussed the subject matter of the third
lecture at workshops at the law schools of DePaul University,
the University of Oklahoma, and Washington University (St.
Louis), and received helpful advice on those occasions as well.
Particularly helpful have been comments and proposed av-
enues of research from Bruce Ackerman, Akhil Amar, Robert
Ellickson, Henry Louis Gates Jr., Anthony Kronman, and Kate
Stith. Both the lectures and the resulting book would have been
impossible without the splendid efforts of my research assis-
tants, Deborah Baumgarten, Goodwin Liu, and Lewis Peter-
son, students at the Yale Law School. And, as always, I would
not have been able to write a single word without the love and
support of my family: my patient children, Leah and Andrew,
and, most especially, my wife, Enola Aird, for whose sharp eye
for the senseless sentence and for whose gifts of wisdom, guid-
ance, and criticism I will forever be grateful.

Finally, I should note that when I chose the title The Dissent
of the Governed, I was unaware of the fascinating 1976 book of
the same name by the sociologist James D. Wright. Wright’s
useful contribution was to analyze—empirically as well as by
other means—the extent of alienation in the United States in
the late 1960s and early 1970s. He found that there was rather a
lot of it, among virtually all segments of American society. I am
afraid that in the twenty years since his book was published,
things have just gotten worse.

S.L.C.
New Haven, Connecticut / Aspen, Colorado
July 1997
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The force of a law depends on the extent of its justice.

—st. thomas aquinas
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My  sub ject is the dissent of the governed. As will be-
come clear, I am playing deliberately on Jefferson’s famous lan-
guage in the Declaration of Independence, in order to meditate
on an aspect of our republic that we think too little about.

I want us to reflect together over these next three afternoons
about the deeply rooted American tendency to dislike dissent,
most notably in causes we despise. I will be speaking particu-
larly about the ways in which whoever happens to control the
apparatus of the sovereign uses its authority to manipulate both
language and policy in order to make dissenters seem un-
American.

In this first lecture, I will offer the justification for my inver-
sion of our classic understanding of the Declaration of Indepen-
dence, and will explore the role of religious communities in our
public life, especially in education, in order to suggest how an
understanding of justice as flowing not from consent but from
our attitudes toward dissent might actually bind up some of the
wounds from which we as a nation have bled these last few years.

In the second lecture, I will consider what happens when dis-
sent spills over into conduct, especially conduct that happens to
be illegal; and in the third lecture, I will work through the
rhetoric of our constitutional courts as they deal with dissent. I
should stress that in none of this is my goal principally one of
law reform. I style these lectures as a meditation because I am
not sure that I have answers to the problems that I am raising—
and yet I am convinced that the problems are real, and will
grow increasingly dangerous to our democracy if we pretend
that they do not exist.

Allegiance and Democracy

A useful place to begin is with the foundational document of
American history—not the Constitution, the foundational doc-



ument of American law, but the Declaration of Independence.
Garry Wills, in his splendid book on the document, tells us that
the people who signed the Declaration paid little attention to
it, considering it a relatively small bit of business, less impor-
tant, for example, than the act of declaring independence, which
took place two days earlier. This written list of grievances was
principally for the purpose of convincing foreign powers to line
up on the side of the Colonies rather than the side of England.
The signatories, says Wills, did not believe that they were set-
ting forth a new theory of government.1

Yet the writing—the act of communicating a justification—is
crucial to understanding the act of declaring independence, for
by offering a written argument, the leaders of the Revolution
sought to provide to the world a justification for what must
have seemed a foolish and headstrong move. And that writing,
on a careful examination, has unavoidable implications for the
subject of these lectures: the problem of dissent.

Consider what is obviously common ground. The proclama-
tion of the Declaration was, by its terms and by its effect, an act
of disallegiance, the breaking of the tie of presumptive obliga-
tion that we describe as loyalty. The argument for that act is
quite famous, but bears quoting, for it actually involves a bit of
a trope and hides an important point:

We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with
certain unalienable Rights, that among these are Life, Lib-
erty and the pursuit of Happiness.—That to secure these
rights, Governments are instituted among Men, deriving
their just powers from the consent of the governed.

Let us stop there for the moment. From this quotation, cer-
tainly the best-known in the entire document, we discover that
government is created in order to secure the inalienable rights
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with which all people—the Declaration, of course, says “men”—
were endowed in the act of divine creation. I will return to that
point presently. For the moment, consider the final part of the
quotation. What is the source of the powers of the govern-
ment? Why, “the consent of the governed,” of course, the
drafters’ famous appeal to the fans of Locke and Montesquieu,
who may or may not have been popular reading at the time of
the Revolution.

But did the drafters even believe this? When one reads the
list of complaints in the Declaration, one does not discover any
that have their roots in the lack of “consent” in any Lockean
sense—consent to the government apparatus—although, to be
sure, a number of them assert, in effect, a lack of consent to par-
ticular policies of the Crown. Read to the end of the Declara-
tion, and you find what should perhaps be treated as the heart
of the matter:

In every stage of these Oppressions We have Petitioned
for Redress in the most humble terms: Our repeated Peti-
tions have been answered only by repeated injury. A
Prince, whose character is thus marked by every act which
may define a Tyrant, is unfit to be the ruler of a free
people.

Note where the argument is going. That the King is a tyrant
goes almost without saying. But what, in the end, makes him
tyrannical? It is not merely, perhaps not mostly, that he, in al-
liance with Parliament, has done oppressive things to the
Colonists, although that is true, and the list is quite an extensive
one. The nub of the matter, however, seems to be that he has
ignored their complaints. Listen again. We are told that the
Colonists have “Petitioned for Redress in the most humble
terms,” petitions that “have been answered only by repeated in-
jury.” It seems to be the rejection of the petitions for redress—
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the fact that the Crown is ignoring the particular concerns of
the Colonists—that provides the justification for revolution.

Thus, the point of the Declaration seems not to celebrate the
notion of consent, but to celebrate the notion of dissent. The
complaint is that the Colonial acts of dissent, the articulation of
the many small and large disagreements with the Crown, have
fallen on deaf ears. It is not the failure of consent but the failure
of dissent that has thus provided the impetus, and still more the
justification, for the separation of the American colonies from
the Crown, that is, for the American Revolution. True, it is
consent of the governed that delivers the initial legitimacy (the
“just powers”) to the government. But it is the rebuffing of the
“repeated Petitions” that dissolves that legitimacy.

Now, let’s be careful. It is important to note that it is the sov-
ereign’s choice to ignore the petitions, not the petitions them-
selves, that provides the justification for the act of disallegiance.
In other words, it is the Crown’s treatment of the dissenters—
not the fact of their dissent—that turns out to be crucial.

If this analysis is accurate, then we can say that under our re-
constructed Declaration of Independence, if the sovereign re-
peatedly ignores and rebuffs the complaints of its subjects—or,
nowadays, its citizens—the sovereign will lose their allegiance.
Because whatever may be the significance of the allegiance of
an individual to a sovereign, the individual surely expects a
modicum of respect and attention in return.

Let me emphasize that I am not, yet, making an argument
about political theory. I am making an argument about practi-
cal politics—a practical politics that the drafters of the Declara-
tion of Independence perfectly well understood. The practical
political point is this: whatever may be the source of the sover-
eign’s theoretical legitimacy, that legitimacy may vanish if “re-
peated Petitions” for “Redress” are, in the eyes of the citizenry,
“answered only by repeated injury.”

t h e  d i s s e n t  o f  t h e  g o v e r n e d
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Now, what happens when we transfer this argument across
some two centuries and more since the signing of the Declara-
tion? What happens is this: we can look around the United
States and see a nation in which large numbers of citizens do in-
deed feel that their petitions to their government go unan-
swered, and, as a result, have lost a degree of their faith in that
government. Does this mean that they are also losing their alle-
giance? That, it seems to me, is by far the most crucial question
for everyone who is concerned about the future of the Ameri-
can democracy. And it is the question that will occupy me in
this first lecture.

Disallegiance and Democracy

As we struggle toward the end of the twentieth century, the
mightiest, wealthiest, and most envied nation on the face of the
planet, surveys tell us that four out of five Americans believe
that something has gone terribly wrong with our society, that
we have somehow jumped the track. But what? Let me offer
some possibilities.

I have spent much time recently traveling to different parts
of the country and talking to audiences, many of them deeply
religious, about the intersection of law and politics. The mood
I have found has been depressing. I pride myself on being the
world’s worst political prognosticator, but in the early fall of
1994, I began to tell my friends and colleagues that the people I
was meeting on my sojourns were so upset, so mistrustful of
government, that the elections were going to turn the country
upside down. For once, it seems, I was right.

There is, I suppose, no consensus on precisely what terribly
wrong direction the nation has taken, but it is plain from the
surveys and from the phenomenal growth in conservative reli-
gious organizations—as well as from my conversations with the

a l l e g i a n c e

7



people I have been meeting—that much of the concern focuses
on questions of morality. The sense, in other words, is that it is
the nation’s values that have gone off the track.

This sense is particularly strong among socially conservative
religious communities, principally the Evangelical faiths and
Roman Catholics. (I include among these socially conservative
religions the strong black church tradition, whose adherents
tend to be, on nearly every moral issue, well to the right of the
American political mean.) Nowadays, these communities are
marked by a yearning for morality, both in the sense of a set of
values connected to their particular religious traditions, and in
the different but of course related sense of simply wanting to
live in a society that talks seriously about standards of conduct,
about right and wrong—and, by extension, a society in which
citizens who choose to talk seriously about right and wrong are
not treated as outcasts.

This concern crosses into politics, and although secular lib-
erals often do not like it, there is no choice but to accept it.
Such groups as Christian Coalition, the Traditional Values
Coalition, Concerned Women for America, and Excellence in
Education number their members in the millions. Nobody
challenges the figures. These and similar groups attack a secu-
lar morality that, as they describe it, celebrates the self, insists
on the relativism of values, and maligns the nation’s religious
traditions. One need not agree with their social critique or their
program to appreciate their appeal.

The appeal, moreover, crosses political lines. Bill Clinton
won the presidency in 1992 and again in 1996 as a New Demo-
crat, and liberals who yearn for the old kind would do well to
recall that since 1964, every elected president has been either a
conservative Republican or a Southern Democrat. At some
point, one must concede that there is more going on than coin-
cidence. And one of the things that is going on is that the
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American voters seem most ready to cede the bully pulpit of the
presidency to people who they believe will speak in the lan-
guage of right and wrong. Sometimes, the people are more
ready to do this than to cast their votes for another candidate
who might, on the issues, be more in tune with their views.

One reason for this is that most Americans describe them-
selves as religious; and for most religious people, religion mat-
ters. It is difficult sometimes for secular liberals to imagine that
there are people to whom faith is more important than particu-
lar political ends, but in fact there are many. In my travels, I
have met self-described political liberals who are members of,
or sympathetic with, such groups as Christian Coalition, simply
because they do not feel that liberal organizations respect their
religiosity. I often tell the story of meeting two black women
who moved from involvement in liberal politics to involvement
in conservative Christian groups for no other reason than their
perception that, among their natural liberal political allies,
their desire to talk about their faith—evangelical Christianity—
made them an object of sport. Choosing between possible
homes, then, they preferred a place that honored their faith and
disdained their politics over a place that honored their politics
and disdained their faith.

Their story is a tragedy, but it is one that is repeated across
the country. Mainstream politics, with its arrogant rejection of
religious argument and traditional religious values, has alien-
ated tens of millions of voters, and by no means are all of them
hard-line conservatives. You will note that I use the term “poli-
tics”—not “liberalism”—because even though, as will be seen,
liberalism bears some of the blame, the dominant political
ethos is complicated. And the very complication of contempo-
rary government makes matters worse. In nearly every commu-
nity I visit, I find people who believe that they live in a system in
which vital decisions are made in far-off Washington by face-
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less and often nameless bureaucrats who care nothing for them
or their values. And the anger at Washington as an entity can
trump all other concerns. One woman in a small town near
Harrisburg told me that she is not against school lunch pro-
grams, she just doesn’t trust “Washington” to administer them—
or, perhaps more to the point, she is angry because she does not
feel that “Washington” trusts her.2

That is the frightening way people talk about the nation’s
capital nowadays, using the name of the city as though it has a
malevolent sentience of its own. Washington, where the federal
government sits. Washington, which doesn’t care and doesn’t
listen. You can almost hear the echoes of the language of the
Declaration of Independence. Listen again: “In every stage of
these Oppressions We have Petitioned for Redress in the most
humble terms: Our repeated Petitions have been answered only
by repeated injury.” That is why I worry that the country is in
the throes of a massive act of disallegiance, of which the 1994
elections were but the merest spasm.

Now, do not misunderstand me. I am not talking about the
members of the nation’s burgeoning militia movement, or the
people who tune in to hear talk radio hosts advising them to
shoot federal agents in the head because they will be wearing
bullet-proof vests. And, God knows, I am not talking about the
vicious and soulless murders of the innocent that we witnessed
in the bombing of the federal building in Oklahoma City in
April of 1995. I am not, in other words, talking about violence
(although I will have something to say about it in the second
lecture). I am talking about ordinary, hard-working, law-abiding
families, patriotic Americans whose political allegiance to the
nation runs deep and whose moral roots are in their religious
traditions, to which their allegiance runs just as deep; families
who are concerned, frightened, and, more and more, pro-
foundly alienated from politics and from a government that
they think does not care about them.
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Of particular concern to the members of these communities
is the moral upbringing of the young. Once upon a time, it was
said that values climbed from one generation to the next on a
three-legged stool. The three legs were the home, the school,
and the place of worship. Should any one of the three legs
break, so the story went, the stool would topple and the values
would not be passed on. And were that to happen, the tradi-
tions that generated the values would simply cease to exist.

That is precisely the situation in which many religious
people believe they live. It does not matter whether one agrees
with them, either on the way values are transmitted or on
whether the stool has broken. I am trying to explain the percep-
tion. Again and again in my travels, I run into people who com-
plain that the deck is stacked against a family trying to teach
what they often call “traditional values” or “family values.”
Many of these traditional values, of course, deal with sexual be-
havior, which is unsurprising, because the cabining of sexuality
has long been of vital concern to the Judeo-Christian tradition.
But of course these traditional values may also include every-
thing from an obligation to feed the hungry to the importance
of discipline and persistence. Now, I am neither defending nor
criticizing the values they have in mind; indeed, for present
purposes, the values scarcely matter, except that none of the
people to whom I am referring strike me as bigots or fanatics
who want to train their children as fascists. My point is that
there is a widely shared perception that the institutions of the
government, far from reinforcing the values many people want
their children to learn, actively frustrate them.

The complaints focus on politics, on the media, and on that
arch-villain, the Supreme Court. But most of the complaints
that I hear are in one way or another about the schools. It is not
simply a matter of religious parents who want their children
out of the sex education curriculum or who worry about the
strange ideas in the books that are assigned. A far broader
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segment of the public is worried about the schools, a sentiment
that is captured in the overwhelming popular support for orga-
nized classroom prayer. Now, I happen to be a skeptic of public
school prayer, although I will not here burden you with the rea-
sons.3 But the strong majority that favors it evidently believes
that students who pray in school will grow into more moral
adults.

I am not here concerned with whether this prediction is true.
What is more important is that school prayer is, for many par-
ents, a symbol of a different way of life—a way of life that they
want for their children and that they believe is denied to them
by an uncaring authority, an authority that treats their desire to
raise their children in a particular religious tradition as irrele-
vant or even dangerous. We talk a great deal about the stultify-
ing effects of forcing people into religious observances, and we
are right to have that worry; coercion of faith is both immoral
and unconstitutional. But we sometimes miss, in our rush to
celebrate our own open-mindedness, the way that a strongly
secular bias can be equally stultifying to people whose religious
faith is at the center of their lives.4 To tell people whose faith in-
fluences their values that there is something wrong with those
values is to tell them that there is something wrong with their
faith. For tens of millions of Americans, faith in God is central
to existence, so central that there is no sphere of life in which
acknowledgment of that faith is deemed inappropriate. This,
I fear, is just one of several aspects of life in much of America
that too many of the American people think their government
either fails to understand or actively rejects.

Very well, many people feel stifled, especially by some as-
pects of the system of public education. They even feel, in the
sense of the Declaration of Independence, that their “repeated
Petitions” are being rebuffed. The question, then, is whether
this can be said to affect their allegiance to the nation—that is,
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whether their alienation, their sense of isolation, of a govern-
ment that does not care, somehow creates conditions in which a
statement of disallegiance is comprehensible or indeed likely.

Allegiance and Will

Let us think for a moment about allegiance. Not about the
more familiar topic of loyalty, but about allegiance itself, the
form of commitment that makes loyalty possible.

Allegiance may be willed. Probably it should be willed, for
actual consent is obviously superior to tacit consent. If an
allegiance is an act of will, then it is the fruit of a decision, and
the very word “decision,” as the theologian Margaret Farley
reminds us, means, quite literally, “cutting away.”5 Thus to
decide is to cut away other possibilities, a process that Christian
ethics has always treated as liberating, even though in our era
of celebration of the self, we tend to see only its limits. And to
decide on an allegiance—to will an allegiance—is, by defini-
tion, to deny, to cut away, other allegiances that are possible
and yet inconsistent.

In the United States, a willed allegiance is required only of
immigrants seeking to become citizens. They must take in-
struction in the country’s history and government structure and
then take oaths to support the laws of the nation. So why not
require that all Americans, upon reaching mature age, take
oaths of loyalty prior to entering upon the privileges and obli-
gations of full citizenship? In theory, this practice would dis-
pense with the tricky problem of tacit consent, and would also
more firmly knit us into a single national community. But even
if one concedes that a national community is in fact desirable,
our history teaches us to be suspicious of the loyalty oath, and
our recent constitutional jurisprudence, for better or worse,
teaches that an oath cannot be imposed.
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The Supreme Court’s decisions about loyalty oaths are inter-
pretations of the First Amendment,6 but the notion that the
freedom of speech denies the state the opportunity to insist on
the allegiance of its citizens is no more than slightly plausible.
As Peter Schuck and Rogers Smith point out, a better place to
look for the reason that loyalty oaths are not allowed is the Cit-
izenship Clause of the Fourteenth Amendment.7 In that clause,
a Congress sensitive to the efforts of the southern states to deny
the citizenship of the recently freed slaves provided that “All
persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside.” This language does not neces-
sarily ban loyalty oaths, but it makes a ban more plausible.

Of course, once one leaves the level of political governance,
most of the allegiances that we enjoy are willed. We join clubs
and professional organizations and civic associations out of
choice. And religious communities, even if they begin socializ-
ing their members in childhood, usually expect, at an appropri-
ate moment, a more mature commitment to the life of faith in
the tradition. In some Christian traditions, for example, this
might involve the affirmation of the baptismal covenant when a
young adult makes what is called a confirmation.

But perhaps the most obvious example of an allegiance that is
willed is marriage, in which wife and husband join in a cere-
mony that might seem, on somber reconsideration, startlingly
elaborate; but it is elaborate for a reason. The formalistic and
formulaic nature of the wedding vow (no matter which one)
marks the event and the concomitant promise as radically dif-
ferent from other allegiances that one might pledge. And if the
married couple is blessed with children, the marriage relation-
ship, with all of its complexities and interlocking obligations,
becomes the even more radically distinct relationship of family.

But political allegiances are, for most Americans, never willed.
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The fact of a political allegiance does mean that one acknowl-
edges, perhaps tacitly, the legitimacy of a political sovereign, be
it located in Washington, the state capital, the town hall, or
even the headquarters of the school district. We do not, as a
rule, select these allegiances, except in the sense that we may
move from one state to another or from one school district to
another. We know that when we move to a new state, we must
obey that state’s laws, and thus should inform ourselves on their
content—Is the speed limit on highways 55 or 65? What is the
sales tax? How does one register to vote?—but this is not the
same as saying that we recognize our move itself as a transfer-
ence of allegiance: “Yesterday I was a loyal citizen of California.
Today I am a loyal citizen of New York.”

Yet nobody seriously questions that we owe allegiance to the
sovereign anyway. Political theory is full of explanations for 
the allegiance that an individual owes to his or her community
(and the limits of that allegiance), and I will not review them
here. But it is useful to note that communities in their actual
operation tend to assume entitlement to the allegiance of their
members, that no argument from justice is necessary; what
communities demand instead is a justification for the counter-
allegiance that they owe to their members. In other words,
communities as they seem to function do not begin, as political
theory does, by asking what justifies the commands of the sov-
ereign; and they often punish harshly those who seek answers
to those very questions.

Communities tend to behave this way even in their forma-
tion. The United States of America was scarcely a decade old
when it enacted the Sedition Acts, which were immediately ap-
plied as a political tool for the silencing of dissent. Among the
dominant Federalists, there was no serious issue of the consti-
tutional, to say nothing of the moral, validity of the legislation.
Nor was any concern raised about the reasons that anybody
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ought to obey. The shoe was very much on the other foot: it
was the dissenters and critics, not the state, not the political
sovereign, that owed an explanation.

The nation, moreover, has behaved in this manner through
every era of its history. Whether the forces of reaction or
progress have been ascendant, whoever has held the levers of
power has simply presumed an entitlement to use them, and
has treated those in dissent as obviously wrong and even dis-
loyal. Even though we have tried nobody for treason since
World War II,8 we have developed an entire rhetoric of what we
seem to consider its functional equivalents, from the “Un-
American Activities” investigations of the 1950s and early
1960s to the “Love It or Leave It” slogans of the Vietnam era to
the familiar charges today that one or another conservative or-
ganization plans to “undermine our fundamental rights.” And
if one set of slogans was pioneered by the right and another by
the left, that is only evidence that charging others with disloy-
alty is a phenomenon of the possession of political power, not
the exclusive property of one corner of the political spectrum.
Thus for whatever movement holds sway over the apparatus of
the secular sovereign, loyalty is defined as allegiance and, all
too often, allegiance as agreement; to dispute the political pro-
gram of the moment is to be un-American. It is as though we
have forgotten the advice of James Madison in Federalist No. 10,
that “the first object of government” is to protect our ability to
reach different conclusions, because the alternative is to create
a society in which every citizen holds “the same opinions, the
same passions, and the same interests.”

Now, I do not want to press this point too far. Obviously, a
civic community cannot survive in a constant state of dissensus.
Civic life requires dissent because it requires differences of
opinion in order to spark the dialogues from which the com-
munity thrives and grows. But not all the dissent—indeed, as
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little of it as possible—can go to the very legitimacy of the po-
litical community itself. Thus the political community must be
able to distinguish between disagreement with particular poli-
cies of the community and disloyalty to the community itself.

Sometimes we are able to make this distinction. But too of-
ten, on the issues that fire the greatest controversy, we are not:
instead, we adopt a rhetorical style in which dissent is treated as
disloyalty, and disloyalty as an act of disallegiance, needing a
justification. Here our own history only embarrasses us: the
Declaration of Independence, if put to a vote as a text, would
almost certainly be voted down. And the grievances of the
Colonists seem rather thin when placed against the legitimate
anger of, say, African Americans or Native Americans of today.
(One of the enduring curiosities of our contemporary debate
on affirmative action is the unwillingness of opponents to con-
cede the moral claim of the proponents, whatever they think of
the strategy: that is, to say yes, the nation does owe a moral debt
to those it has so long punished on account of color, so let us
debate the form that the discharge of that debt should take.)

But let us not be distracted. More to the point, even when a
justification for an act of disallegiance is offered, it is bound to
be rejected: no political sovereign could long survive were it to
allow disallegiance of the many communities that it comprises.
King George understood this point, and so made war on the
Colonies after they declared their independence. Abraham Lin-
coln repeatedly cited the same concern as he prosecuted the
bloody war against the rebellious South. The Union, he in-
sisted, was indissoluble, and had to act to preserve itself against
those who claimed otherwise. Even Dwight Eisenhower, when
he sent troops to Little Rock in 1958 to enforce the Supreme
Court’s desegregation decrees, was acting, in the end, from a
kind of inevitability: as the head of the executive branch of 
the political sovereign, he could not countenance the open
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challenge to that sovereignty that was posed by the segrega-
tionist defiance.

And yet this bit of political reality does nothing to overcome
the challenge posed by our reinterpretation of the Declaration
of Independence. If a community believes that it has genuine
grievances against the political sovereign, and if its “repeated
Petitions” to that sovereign are rebuffed, or, worse, answered
with “repeated injury,” does there come a point when the com-
munity’s allegiance to the sovereign, no matter how formed,
can fairly be said to be dissolved? In contemporary America,
this is no idle question, for the nation is all too full of people
and groups who insist that the political sovereign does not hear
their voices. It is these groups, alienated from mainstream poli-
tics and from their government, whose disaffection may turn to
disallegiance; and it is our ability to prevent that disallegiance
without resort to widespread violence that will test whether we
have learned as much as we smugly think we have since July of
1776.

President Clinton, in his graduation address at Michigan
State University in May of 1995, criticized the contemporary
militia movement for making any pretense of a continuity with
the Founding Generation. He vigorously disputed the notion
that one can be a loyal American without being loyal to the
government—in our terms, the constituted political sover-
eign—and he warned that violence is never justified in pressing
a grievance against the state.

Although I share the President’s opposition to the militias, I
am not sure that I agree with him on the issue of violence, at
least not in all circumstances. The Oklahoma City bombing
that generated his remarks was an unforgivable act of wanton
slaughter, as nearly all political violence is, especially in a democ-
racy. But I think I would be prepared to say that the enslaved
peoples of the antebellum South, on the relatively rare occa-
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sions that they undertook acts of violent rebellion, had ample
justification for doing so. Let me put to one side, however, the
problem of violence, which I will take up in the second lecture.

Liberal Constitutionalism

Some of the reasons for the sense of alienation I have described
are familiar, or should be: significant economic dislocations as
the labor market undergoes radical changes; the nation’s tilt
away from its towns (and lately its cities) as it settles into
middle-class suburban consumerist complacency; and the de-
pressing persistence of both crime and poverty, two obviously
related phenomena that refuse to disappear, no matter how
many wars are declared on either one. And then there are what
have come to be called the social issues, many of which boil
down to a battle between ways of looking at the world, one
deeply secular and pressing for change, the other deeply reli-
gious and tied to tradition.

I will have more to say of that battle in a moment. First, I
would like to take a moment to make some enemies now by
suggesting that a large part of the problem is the project of
liberal constitutionalism. But before you bristle, let me explain
what I mean. By the project of liberal constitutionalism, I mean
the effort to use the power of the federal government, and to
interpret the Constitution, in a way that creates a single, nation-
wide community with shared values and shared, enforceable
understandings of how local communities of all descriptions
should be organized.

The project of liberal constitutionalism is aimed at enabling
all citizens to enjoy a set of rights both defined and enforced 
by the apparatus of the national government. Described this
way—and the description is entirely fair—I would have to say
that I find myself largely in sympathy. Except that what I
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suspect I am actually in sympathy with is not the notion of a
single national community, but a particular vision of rights that
I hope that the national sovereign will enforce.

This point bears emphasis. The liberal constitutional project
is in a powerful sense anti-democratic, and it is certainly anti-
communitarian. The goal of the project is to get the answers
right, not to worry too much about the process through which
the answers are obtained. The project, moreover, is built on a
model holding that the central government (where decisions
on matters of right and wrong are made) is more likely than
anybody else to find the answers that are right. Thus, if it is im-
portant that women have the right to reproductive privacy—
that is, the abortion right—then it does not really matter, in the
larger project, whether that right stems from the due process
clause of the Fourteenth Amendment (as the Supreme Court
held in Roe v. Wade)9 or the freedom of religion clause of the
First Amendment (as Ronald Dworkin and others have pro-
posed)10 or some other source. Indeed, in the end, it scarcely
matters whether the right is protected by the Constitution or
by legislation. And certainly the views of the American people
are irrelevant, except when they happen to be in support, in
which case they are crucial. What matters is that the right exist
and that its contents be the same everywhere.

That is why decisions like Planned Parenthood of Southeastern
Pennsylvania v. Casey,11 a 1992 case in which the Supreme Court
allowed the states to place some restrictions on the abortion
right, are so bitterly attacked by mainstream scholars: if the
states can place limits on the right, then the contents of the
right are not the same everywhere, and the single-community
project is endangered.

But because the liberal constitutional project has been ob-
sessed with making sure that the national sovereign reaches the
right decisions, it has largely ignored the problem of placing
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structural limits on the powers of that national sovereign. The
concern of liberal constitutionalism has been that the national
sovereign (and the local sovereigns) not violate any individual’s
“fundamental rights,” a phrase that might sound like the lan-
guage of natural law but is, in practice, the language of posi-
tivism, for it is always used, by scholars and judges alike, to
speak of rights that are purportedly found in the document it-
self. When a fundamental right is violated, liberal constitution-
alism says the sovereign has overreached. But absent such a
violation, the liberal constitutional project has treated the na-
tional sovereign as plenary in its authority.

That is why, when the Supreme Court occasionally reminds
the executive and legislative branches that the text of the Con-
stitution seems to contemplate the exercise of power accord-
ing to a particular set of procedures, scholars (and dissenting
Justices) rush to condemn the decisions as “formalistic” or
“sterile.” So when the Justices hold unconstitutional such inno-
vations as the legislative veto,12 defenders of federal power tend
to scoff. The Justices, we are told, are being backward again;
they are failing to understand, it seems, the needs of a modern
and sophisticated state.

Viewed against the backdrop of the general project of liberal
constitutionalism, this criticism makes a good deal of sense, for
that project, perhaps since McCulloch v. Maryland13 in 1819, and
certainly since the New Deal, has treated the exercise of federal
power as essentially plenary, restrained not by the formalities of
process, but only by the assertion of rights. McCulloch, you will
recall, sustained the congressional establishment of the Bank of
the United States even in the absence of an express constitu-
tional grant of power to the Congress to establish one. And
during the New Deal, the Supreme Court rapidly retreated
from a narrow reading of the power of the Congress to a very
broad one, permitting the establishment of the vast federal
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administrative apparatus that seems ever since to have grown
from day to day.14 So when in April of 1995 the Court, by a nar-
row margin, astonished the legal world by holding that the
Congress had no power to regulate the carrying of handguns
near public schools,15 we were treated once more to the vision
of the Justices as troglodytes.

Liberal constitutionalism has abandoned the understanding
of the Enlightenment liberals that government authority itself
posed a problem for the freedom of the individual, and that the
sovereign therefore had to be constrained, its powers divided.
The Founders certainly understood the point, as even a cursory
reading of The Federalist makes clear. But nowadays that vision
has collapsed. The protection of the individual is not the limits
on government power, but the possession of rights. At the same
time, as the interests of that national sovereign have expanded,
the nation as a whole has adapted to at least this corner of liberal
ideology, so that few Americans seem to consider the federal
government to be a government of limited, delegated powers.
What this change in the understanding of national governance
overlooked, and what events have now taught, is the possibility
that the awesome and structurally uncheckable power of the
national sovereign that liberal constitutionalism has constructed
might fall into the hands of political movements working in pur-
suit of goals quite inimical to the political program of liberal
politics. If that should happen—and some would say it has
already happened—the liberal constitutional project has effec-
tively stripped local political sovereigns of the structural ability
to resist the national sovereign’s decrees.

The legal academy, with visible reluctance, is coming to rec-
ognize this failing. For example, Richard Delgado and Jean
Stefancic have pointed out the way that the liberal constitu-
tional project of sameness is beginning to backfire in the quest
for at least some versions of equality: “Today, for the first time
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in half a century, large groups of people (e.g., the State of Col-
orado) behave according to a lower standard than do individu-
als or small cities (e.g., Boulder, Aspen or Denver). By the same
token, the national government and Supreme Court are be-
coming less receptive to minority concerns than their state or
local counterparts.”16 A word of explanation is in order. The au-
thors’ reference in discussing Colorado is to the state’s contro-
versial effort, approved by a majority of voters, to preempt local
gay rights ordinances.17 The reference to the national govern-
ment and Supreme Court is principally to efforts in Washing-
ton, D.C., both legislative and judicial, to overturn affirmative
action plans adopted by local non-federal government entities.
And although I am not sure that the authors have their history
right—in the realm of religious oppression, for example, what
they describe has been the rule, not the exception—they are
struggling toward a celebration of community, in the sense of
geographic localism, that the liberal constitutional project
largely forbids.

An important focus of their analysis is the Supreme Court’s
1989 decision in City of Richmond v. J. A. Croson,18 which held
unconstitutional the “minority set-aside” plan for public con-
tracts adopted by the Richmond city council. Of Croson, the au-
thors say this: “Richmond’s own interpretation of its regional
history, customs, and culture, which dictated a remedy for the
lack of black contractors and builders, was overridden in favor of
a sterile neutralism.”19 The principal opposition that the authors
try to create—a sensitive interpretation against a sterile neutral-
ism—is not the important one. The opposition that matters is
the one that is captured in a single word of their critique. That
word is overridden. Thus the question they perhaps ought to ask
is this one: By what authority does the national community
override this or any judgment of the local community?

One answer that is easy—and true—is that we fought the
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Civil War to resolve that question. Another answer that is
easy—and true—is that whatever the Civil War left unresolved
we settled in 1958, when President Eisenhower sent troops to
Little Rock to enforce the Supreme Court’s judgment in Cooper
v. Aaron,20 a pivotal desegregation decision that expressly
denied any privilege of local governments to interpret the
Constitution differently from the way that the Supreme Court
interprets it. Indeed, one of the most vivid images in the legal
history of the civil rights movement—aside from the heroic
lawyers who argued the cases—is the image of the fifty-eight
heroic federal judges in the South who enforced desegregation
decrees in the face of popular opposition and very real threats
to their safety.

But I wonder now, looking back, whether our reverence for
those judges for standing firm—and for the national govern-
ment over the states—is not simply an artifact of which power
was on which side. I suspect that our love for federal power is
really a love for the formal equality rules that federal power was
able to produce. And if we take a moment to think counter-
historically, and imagine a national sovereign in the 1950s un-
der the control of the southern segregationists and trying to
force Jim Crow on a resisting North, I doubt that our image to-
day of the relative benevolence of the two powers, the state and
the federal, would be the same.

The 1950s are, however, the crucial era in evaluating the re-
lationship of federalism to the liberal constitutional project.
The reason is that contrary to the ringing rhetoric of many a
scholar, the vision of the nation as a single community with a
single moral understanding did not really triumph at Appo-
mattox in 1865, as the subsequent century or more of African-
American suffering attests. If one must select a historical
moment, one would have to say that the doctrine was estab-
lished, if at all, at Little Rock in 1958.
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Our historical memory of the “states’ rights” claim has
grown so revisionist that we see it only as a device invented to
aid the oppression of African Americans. We remember, quite
naturally, the attempted secession of the southern states that
brought about the Civil War. We forget that the northern
states had long pretended to the same rights, for example by
claiming the right to nullify—that is, deny legal effect to—the
Embargo Act of 1807. Indeed, even over the issue of slavery,
the northern states tried to assert their independent sover-
eignty. In the 1840s, the Whig political leaders of the Com-
monwealth of Massachusetts took extraordinary measures to
avoid losing the state to secessionists protesting enforcement of
the Fugitive Slave Law.21

Of course, time quite famously marches on, and if federalism
is indeed dead, perhaps it is deservedly dead—but not because
it was misused as a shield for racist oppression. Its death as a
significant legal doctrine was probably inevitable in the twenti-
eth century as the population grew more mobile and the states
began to lose a degree of regional diversity; and certainly it
would have died in the last few decades as the mass media of
communication succeeded in the work of transforming us, in
several senses, into a single national community.22

Although surveys continue to pick up regional differences 
on a variety of issues, the state lines themselves remain as
largely arbitrary boundaries, respected principally because they
have always been respected, and we, in our national conser-
vatism, are not swift to change. This, perhaps, is the message
that we missed in the Lani Guinier contretemps early in 1993.
Guinier, a law professor nominated by President Clinton to run
the civil rights division of the Justice Department, was skew-
ered by her opponents in part for her racial essentialism: she
seemed to assume that black voters, for example, shared a
common interest distinct from that of white voters, and only
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expressible through the device of black-majority districts. But
as Guinier herself pointed out in one little-noted article, the
idea that black voters might share a common interest is not, on
its face, stranger than the idea that all the voters in a particular
geographic area might share one.23

Still, we are wedded to our geographic districts, part of our
peculiar inheritance from English practice. No more than a
handful of democracies elect their legislatures through single-
member districts according to the principle of winner-take-
all, and no serious student of voting believes the practice an
efficient means for aggregating preferences. What most demo-
cratic nations use instead is some form of proportional repre-
sentation, which Guinier—but hardly Guinier alone—fervently
advocated. The refusal of Guinier’s critics to treat the idea with
the seriousness that it deserves is evidence of the desperation
with which we cling to the fiction of what I suppose we must
call geographic essentialism.

Yet, as we have already observed, few Americans feel an alle-
giance to their state sovereigns in the same sense in which they
feel an allegiance to the national sovereign. Nobody, to my
knowledge, opens the school day with a pledge of allegiance to
the flag of Connecticut, or Kansas, or California. Indeed, even
though the Fourteenth Amendment provides for citizenship in
a state as well as citizenship in the United States, few of us
probably think of ourselves as state citizens. We tend to refer to
ourselves instead as American citizens who are residents of par-
ticular states. In other words, at the level of state government,
not even the voters on whose behalf the fiction of geographic
essentialism is so vigorously maintained actually seem to be-
lieve it.

However one resolves that question, the larger problem
should by now be clear: given a liberal constitutional regime
that insists on a single set of national values, resident in funda-
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mental law, and given the collapse of local political sovereigns
as functioning intermediaries, how are we to preserve religions
and other communities that offer distinct visions of the world
and thus desire to dissent—or are they to be preserved at all?
How, in other words, is the project of our reinterpreted Decla-
ration of Independence—the dissent of the governed—to fit in
with the project of liberal constitutionalism?

The Preservation of Tradition

Thus far, I have used the term “community” in its ordinary
sense, denoting a geographic location, a spot on the map; and
so, when I have referred to people as members of communities,
I have had reference, as one might expect, to where they live.
But now I want to redefine the term I have been using.

I want now to think not of a geographic community but of
a community of meaning: a group of people, voluntarily asso-
ciated with each other, struggling to make sense of the world.
We can refer to such a community as self-defining or self-
constituted, not in the sense that its members constantly rein-
vent themselves—although indeed they might do so—but in
the sense that the community, as it struggles against the world
for meaning, is defining itself according to a set of understand-
ings that might be radically different from those that motivate
the larger society in which it is embedded. Our most common
experience of such communities is with the religions, which
embed themselves in narrative traditions that provide mean-
ings that enrich the lives and the very souls of the faithful, even
though outsiders might find them obscure. This aspect of the
religions, as the theologian David Tracy has pointed out, ren-
ders them potentially subversive: for the meanings that they
discover and assign to the world may be radically distinct from
those that are assigned by the political sovereign.24 If by the
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nourishing strength that members draw from the community,
the faithful are thus moved to dissent, we face, simultaneously,
a crisis for the authority of the political sovereign and the op-
portunity for a dialogue that may in rare cases persuade a ma-
jority of fellow citizens that the sovereign is wrong and the
dissenting religionist right.

Nowadays, the concerns perhaps most likely to fire the self-
defining community are concerns about what we loosely call
morality, in the sense of an “ought.” A strangely surviving
strand in our philosophy, derived of course from Hume, holds
that it is not possible to infer an ought from an is—that is, that
one cannot, through knowledge of the facts alone, determine a
proper course of action. The natural law tradition, by contrast,
holds that it is possible to deduce oughts from facts of at least
one kind: facts about human nature. This means, of course, that
the natural law tradition only works if one believes in the exis-
tence of human nature, but that is, for present purposes, a moot
point. The more important point is that many religious tradi-
tions are certain that they do possess facts about human nature.
And it is that certainty that fires the religious dimension of con-
temporary moral debates over issues ranging from human sexu-
ality to human generosity.

Our most famous progressive examples of this subversive as-
pect of the religions are the abolitionist movement and the civil
rights movement, both of which were largely inspired by the
shared meanings of religious communities that were sharply
different from the meanings that the larger society in those
days proposed; both of which changed the nation quite radically
for the better; and both of which give the lie to the constitu-
tional canard that there is something wrong, or even something
suspicious, about religious argument in American public life.
Had the nation tried to enforce in the 1860s or the 1960s the
depressing rules for public dialogue that liberals too often en-
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dorse today, our history—certainly my history, as an African
American—would have been radically different . . . for the
worse.

True, it is often said to be hornbook constitutional law that a
religious community cannot use the coercive apparatus of the
state to impose its moral understandings on those in the politi-
cal community who are not co-religionists. But as many ob-
servers (myself included) have pointed out, this is not a fair
description of our constitutional inheritance.25 If it is, then ei-
ther the Constitution is wrong or the Reverend Martin Luther
King Jr., leader of the Southern Christian Leadership Confer-
ence, was a dangerous religious fanatic whose words and work
should have been condemned by liberalism. But even if I am
wrong and this description of our constitutional inheritance is
right, it restricts, at most, the ability of religious communities
to impose their moral truths on others—it says nothing about
the ability of those communities to impose those truths on their
own members.

The point is a more difficult one than might be supposed, for
the project of liberal constitutionalism often places significant
obstacles in the path of a religious community’s ability to pro-
ject its truths, or even to nurture its own existence—and the
spiritual life of its adherents—over time. In particular, the lib-
eral constitutionalist understanding of the limits on sovereign
authority already threatens the autonomy of a religion as a
community of meaning, because it possesses neither power, be-
cause it is not a political sovereign, nor rights, because it is not
an individual.

The distinction matters. Religious communities often exert a
measure of sovereign-like authority over aspects of the lives
of their members. One need not agree with my view that this
sovereign-like authority is often a good thing to understand
that the religions do demand forms of allegiance and thus of
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loyalty. Sometimes the demand is aspirational—it is better to do x
rather than y—and sometimes it flows from a religion’s hierar-
chical organization—you are required to do x rather than y. The
generally unfounded fear that most religions are hierarchical in
the strong sense—that the faithful will do as the clergy com-
mand—underlies a significant part of the liberal opposition to
religious activism in politics.

I should add that the liberal opposition to religious activism
in politics is another cause of citizen alienation from govern-
ment, for many deeply religious citizens do not understand
how a nation can call itself democratic when they are accepted
in politics only if they are willing to leave behind that aspect of
their lives that provides meaning and hope. Indeed, the insis-
tence that the faithful remake themselves before they can come
before the bar of politics might seem to be a classic example of
the rejection of the “repeated Petitions” of the citizenry.

Religions matter. A substantial majority of religious people
tell pollsters that they consult their religious understandings as
they ponder difficult moral decisions. Nearly half of religious
people say that they consider the teachings of their religions
when called upon to cast a vote. And the vast majority of reli-
gious adults surely want their children to grow up to be reli-
gious adults—preferably adherents to the same religious
tradition as their parents.

Indeed, someone once said that our children are the people
we have religions for, meaning that a principal purpose of reli-
gious narrative and religious observance is to preserve the tra-
dition of the past and project it into the future. From time to
time I come across critiques of religion as providing a way for
parents to indoctrinate their children with superstitions; reli-
gious communities are often described as totalizing.

Outsider opinions such as these only increase the sense of
alienation that I have mentioned and, no matter what the out-
sider may think, to the insider the task of preserving the tradi-
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tion is often the crucial work of the family. I am quite firmly of
the view that the religious freedom of the family to make reli-
gious decisions, including decisions on behalf of the children, is
a freedom older than the Constitution, older than the earliest
version of the social contract, and a freedom, therefore, with
which the secular sovereign cannot interfere. So if a religious
community chooses to continue its narrative through its chil-
dren, that is not the business of any outsider; the outsider, after
all, will likely have an entirely distinct set of epistemic premises,
and thus can only blunder.

Alasdair MacIntyre has argued that traditions are simply
arguments extended over history,26 but I think Samuel Flei-
schacker has correctly spotted the paradox in this view: “[T]ra-
ditions are first and foremost the sum total of what is not argued
in the transmission of knowledge and practice from parents to
their children.”27 A tradition, in other words, is less an argu-
ment than an attempt to avoid an argument. It is an attempt to
establish something as given—and then to use that givenness as
a basis on which to build or maintain community, and to pre-
serve the community’s narrative into the next generation.

There are other communities, non-religious ones, that also
try to establish meanings, and sometimes even make demands
of loyalty on their members. The legal philosopher George
Fletcher, citing the demands of solidarity by members of many
groups of “hyphenated Americans,” points out the way that
more and more communities are coming to mimic the sover-
eign’s narrative, in which the choice is between loyalty and
treason: “We are witnessing . . . increasing demands for loyalty
within smaller and smaller units of group identification.”28 I do
not want to diminish in any way the felt needs of many groups
for member loyalty, but I sometimes worry that our valuable
contemporary celebration of multiculturalism tends to obscure
the existence in our midst of communities in which traditions,
transmitted over time as culture, as history, even as law, are not
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merely the community’s base, but the community’s very defini-
tion. For religious communities in which ritual and activity are
as important as belief, the old saw remains both accurate and
valuable: We are what we do.

In a nation devoted to religious freedom, the what-we-do of
a religious community will often challenge our national under-
standing not only of what activities individuals may engage in,
but, indeed, of what constitutes religion itself. Surely it was
only the Supreme Court of the United States that had trouble
finding a religious freedom issue when the Air Force forbade
an officer who was an Orthodox Jew to wear his yarmulke while
in uniform29 . . . or when the Forest Service allowed a lumber
company to cut down a forest that was crucial to a Native Ameri-
can religious tradition, thus causing the religion to cease to ex-
ist.30 Such court decisions as these (and there are many, many,
far too many others, which I and others have unhappily can-
vassed elsewhere) illustrate the totalizing potentialities of lib-
eral constitutionalism. There is little space for the construction
of communities of meaning, when that meaning is different
from the meanings of the sovereign. A forest is just a forest, not
a place of worship, say the Justices; indeed, as they point out
with something bordering on contempt, the tribes involved in
the case do not even own the land! And as for the yarmulke,
well, nobody is forcing the fellow to join the Air Force—so the
Justices reason—and once he is there, why, he has to follow the
same rules as everybody else. The case is about military disci-
pline, says the Court, not religion.

(And before anybody objects to my subsuming these deci-
sions as part of the liberal constitutional project, claiming that
the Court that decided them in the mid-1980s was conserv-
ative, not liberal, bear in mind that my reference is to a hege-
monic vision of the nation as a single community with a single
set of values. It does not matter, for purposes of critique, which
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contemporary political movement likes or dislikes those values;
it matters only that the values are externally imposed through a
process that does not treat the survival of communities and
their traditions as a weighty variable.)

There have been moments—few and far between, but mo-
ments—when the project of liberal constitutionalism has
carved out tiny spaces for the construction of dissenting com-
munities of meaning that are able to exist free of some of the
occasionally stultifying strictures of a civic order resting on the
imposition of values in the guise of rights. Because I obviously
favor the creation of spaces in which communities of meaning
can thrive, one of my favorite Supreme Court decisions of the
modern era—by which I mean the era after Brown—is Wisconsin
v. Yoder,31 decided in the early 1970s, and one of the decisions I
find most troubling, even if in some sense inevitable, is Board of
Education of Kiryas Joel v. Grumet,32 decided in June of 1994.

Yoder granted to the Old Order Amish the privilege to violate
the state’s compulsory school attendance laws by removing
Amish children from school after the eighth grade. The Amish
way of life emphasizes a separation from the modern, and is
born of the experience of their Anabaptist forebears, who suf-
fered oppression and murder by a powerful and hostile external
community. Without constitutional protection, the majority
recognized in a mildly condescending opinion, the Amish way
of life would cease to exist.

This much may seem obvious. But Justice William Douglas,
in his dissent, fulminated against this approach for ignoring the
rights of the children, thereby insisting on the privilege of the
state to replace the Amish understanding of the world, which
critics have attacked as totalizing, with what we might call
rights-totalitarianism, an externally imposed vision of the only
possible correct way to look at individuals as they stand in rela-
tionship to their communities. Defenders of Yoder point to the
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responsibility of the family as primary. Critics argue (correctly)
that the family can make poor decisions. But by invoking the
specter of the totalizing family as the ground for a different
decision, the critics are assuming what the project of liberal
constitutionalism invariably assumes: that the larger political
sovereign will usually make better decisions than the family, or
the community, will. Need I add that this presumption, too, is a
cause of alienation of citizens from mainstream politics?

The second case that bears attention is Board of Education of
Kiryas Joel v. Grumet. There, the Justices more or less disman-
tled the school district of the Village of Kiryas Joel, a small
town about thirty-five miles north of New York City. The facts
are in some ways similar to Yoder’s and in some ways quite dif-
ferent, which is why I am not quite prepared to say that the case
is wrong.

All the residents of Kiryas Joel are Satmar Hasidim, and nearly
all the children of the community attend parochial schools. The
village operated only a single public school, which served the
needs of disabled students. The reason this situation came about
was simple: the parochial schools were unable to provide for the
special needs of the disabled. For a time, the villagers sent those
children to a nearby public school that was better equipped to
serve them. But the experiment failed because the other children
made fun of their garb, their traditions, and their accents, so the
parents understandably withdrew them from the public school to
spare them “the panic, fear and trauma” that they suffered. Next,
the villagers petitioned the legislature for permission to form a
school district of their own, which was granted. The new school
district then established a single public school, where the chil-
dren could learn in what their parents believed would be a more
supportive atmosphere.

But according to the Supreme Court, the very existence of
the Kiryas Joel school district was a special favor the legislature
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had bestowed upon a religious group. The evidence was in the
village’s demographics: everybody in the town is of the same
religion, so a political favor to the town is a political favor to
a religion. “The fundamental source of constitutional concern
here,” wrote Justice Souter for the majority, “is that the legisla-
ture itself may fail to exercise governmental authority in a reli-
giously neutral way.” In other words, special treatment (as the
Court described it) for the Satmar community might grant one
religious group a special privilege that others, religious and
non-religious, were denied.

The Kiryas Joel opinion is troubling because of this strange
notion that the special accommodation for the Satmar consti-
tuted a threat to the religious freedom of others. Quite aside
from the fact that once one moves beyond our urban areas, the
nation is full of religiously homogeneous public school districts
in which, presumably, children do not make fun of the accents
or traditions or clothing of other children, it is difficult to
imagine that the Satmar Hasidim really are the special favorites
of the law. After the Court agreed to hear the case, one com-
mentator noted, with heavy sarcasm, that the Justices had foiled
New York’s secret plot “to establish Hasidim Judaism as the of-
ficial religion.”

Community, Tradition, and Education

The reason that Kiryas Joel and Yoder are such important sign-
posts is that a religious community’s efforts to transmit its un-
derstandings of the world over time—to ensure the survival of
its narrative—will often be most vital, and also most at risk, in
the education of the community’s children. This is why the
Supreme Court decision most supportive of the survival of reli-
gious communities is almost certainly Pierce v. Society of Sisters,33

in which the Justices struck down a state law requiring all stu-
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dents to attend public schools, a law that made the operation of
private religious schools impossible, and was clearly intended
to do so. The Court rested its decision on a principle that is,
nowadays, all too often ignored: “the liberty of parents and
guardians to direct the upbringing and education of children
under their control.”

Religious schools are a crucial tool in the ability of the reli-
gious communities to preserve their narratives over the genera-
tions. Nowadays, the principal constitutional battle on religious
education is over the issue of whether state funds (what we like
to call “tax dollars,” although in these days of deficits it is diffi-
cult to tell) can be used to support them. Most scholars say no
and the Supreme Court stands squarely on both sides of the is-
sue—the state, for example, may supply religious schools with
textbooks but not with maps.34 My own view is simpler: protect-
ing the freedom of religion means nurturing the ability of the
religious communities to survive, which means, at a minimum,
not treating religious entities worse than non-religious entities.
Thus, if the state makes aid of any sort available to any private
schools, it cannot refuse to make that aid available to those
schools that happen to be religious. This non-discrimination
principle applies independent of whether you happen to think
that state aid to private schools is a good idea. (Certainly the
state has no obligation of financial support to any private
schools.) But if aid to private schools is offered, I do not see
how any coherent vision of religious freedom can hold that re-
ligious schools are to be excluded from the recipients.

I emphasize this point because I worry that our contempo-
rary debates about religious education, whether aided or un-
aided by state dollars, are carried on in substantial ignorance of
history. This is not the place to recapitulate the story of the un-
easy two-century relationship between religion and public edu-
cation in the United States; that has already been done in many
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places, most recently in an excellent (if occasionally polemical)
book by the historian Warren A. Nord.35 I do think it worth-
while, however, to dip into a corner of that history in order
to explain why religious schools have always been important to
Americans who feel that their religious beliefs mark them as
outsiders, which in turn should aid us as we struggle to find
ways to ensure that religious communities are able to preserve
their traditions across the generations.

Our tradition of religious freedom is precisely what makes the
public schools problematic, both in theory and in history. As
many observers have noted, religion is the only sphere that the
Founders singled out for special constitutional protection
against all forms of government intrusion. Much as we may, with
good reason, cherish the right to privacy, for example, we must
admit in our sober hours that it is not mentioned in the Constitu-
tion and that the effort to put it there and keep it there has re-
quired a willed suspension of disbelief among judges, lawyers,
and scholars. And although some freedoms are spelled out with
care—speech and the press, fortunately, are prominent among
them—only religion carries with it the additional promise of the
Establishment Clause. “Congress shall make no law respecting
an establishment of religion,” the First Amendment begins. We
can have official government speech and official government
publication. We cannot have an official government religion.
This special solicitude toward religion has served the nation well,
not only because, as I have mentioned, it provides us with ready-
made sources of dissent, but, more important, because it pro-
vides a sphere in which one is free to contemplate the ultimate
without external interference of any kind—a spiritual need that,
left unfulfilled, often leaves a gaping hole in the soul.

America has long been aware of the ways in which this atti-
tude of openness toward religion marks us as distinct among
nations. Alexander Hamilton, while serving as Secretary of the

a l l e g i a n c e

37



Treasury in 1791, wrote that immigrants would be attracted to
the United States in part because we offered something “far
more precious than mere religious toleration”—namely, “a per-
fect equality of religious privileges.”36 History has proved
Hamilton partly right—the immigrants came, and continue to
come, in huge numbers.

But history has also proved him partly wrong, and this is the
point of my story. By the middle years of the nineteenth cen-
tury, American resentment of immigrants had blossomed, and a
principal focus of that resentment was the anti-Catholicism
that quickly came to be summed up in a two-word slogan: “No
Popery.”37 Indeed, anti-Catholicism was rampant even when
Hamilton was writing. Some historians have argued that French
Canadians did not join the American Revolution precisely
because, as a predominantly Roman Catholic community, they
felt a greater freedom to worship under English rule than what
they sensed might flow from the anti-Catholic bigotry in the
colonies. And, as William Lee Miller has persuasively shown,
many of the strongest supporters of religious liberty, including
some of the drafters of the First Amendment, chose the word
“liberty” to describe their ideal precisely because they hoped
that it would be understood to exclude those they dismissed as
“mass sayers.”38

This original “Native-American” movement, as it was ironi-
cally called by the grandchildren of immigrants who founded
it, had some mild political successes, eventually even electing
a handful of congressmen. But it took the nation by storm in
the 1850s after its evolution into the Know-Nothing Order, a
secret society working for political power and requiring its
members to swear “that you will not vote or give your influ-
ence for any man for any office . . . unless he be an American-
born citizen, in favor of Americans ruling America, nor if he be
a Roman Catholic.”39 The Know-Nothings readily acknowl-
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edged their own nature as a secret society, and admitted that
such societies are dangerous. But the secrecy was necessary,
one Know-Nothing essayist argued, to combat the Roman
Catholic Church, “a secret society” that was “absolutely con-
trolled by its priesthood to a degree which has never been
exercised by the leaders of any political party in this or any
other country.”40

The Know-Nothings were anything but a fringe. In the 1854
election, the party won the state of Massachusetts, electing a
governor and controlling both houses of the legislature.41 It had
similar success in Delaware. There and elsewhere, the Know-
Nothings painted themselves as the true Republicans, more
pure than the national party, in which immigrants were said to
be gaining influence, and certainly superior in virtue to the
Southern Democrats. But everywhere, the Know-Nothings
painted themselves as the protectors of America against the
onslaught of what they called “Romanism.” As one Know-
Nothing essayist put it: “We regard the Pope as an imposter;
and the Mother Church as the mother of abominations.”42

Ironically, the Know-Nothings were finally destroyed, as the
Union itself so nearly was, over the issue of slavery. The party’s
southern chapters were perhaps the more consistent: they de-
spised Catholics, Jews, slaves, immigrants, nearly everybody, or
so it seemed. The party chapters in the free states were more
complex. They may have hated Roman Catholics, but, in one of
those peculiar paradoxes of American politics, they were for
freeing the slaves, by war if necessary. Indeed, they believed
that the southerners had conspired to allow Catholics and other
immigrants into the United States in large numbers in order
to obtain their votes,43 a variation on a popular nineteenth-
century fantasy called “slave power,” under which the slaves
were the weapons with which the South would ultimately sink
the North.
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The Know-Nothing era, of course, was only the most open
and unapologetic episode of anti-Catholicism in our history.
There have been many other powerful anti-Catholic organiza-
tions, from the American Protective Association to the Ku Klux
Klan, and even, in its early days, the National Education Asso-
ciation. There were frequent religious riots. In San Francisco
and Louisville, Catholics were hanged. In Philadelphia and
Baltimore (where American Catholicism began), they were
shot in the street. During the late nineteenth and early twenti-
eth centuries, anti-Catholic tracts were frequent bestsellers,
and the estimable Justice William Douglas unashamedly cited
one of the worst of them in an opinion as late as 1971.44

I recite this unhappy and often unremarked history to make a
larger point about the public schools. Given what we know of
their history, and their role in the attempted destruction of reli-
gious traditions, it is astonishing to hear us still arguing now, in
the late twentieth century, about whether religious schools de-
serve public funds. In almost any other area of national life that
had the same history, we would be debating the justice of the
institution itself. Put otherwise, why do we assume that public
schools are the norm and religious schools the aberrant in-
truder? I could well imagine a religious parent who understands
the history looking at matters quite the other way around.

Let’s go back again to the nineteenth century. William Se-
ward, during his twenty years as governor of New York, argued
that the immigrant children should have their own schools,
perhaps paid for by public funds, because anti-Catholic preju-
dices made it impossible for them to attend the public schools.
When he referred to impossibility, he did not mean official seg-
regation—the laws did not ban the attendance of Catholics and
Jews. But parents, Seward argued, often kept their children
home rather than send them to learn at places where their reli-
gious traditions would be held up to ridicule. If you detect
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echoes of Seward’s argument in the concerns of the Hasidic
parents of Kiryas Joel, you are absolutely right.

And just as in the 1990s, the ridicule of which Seward spoke
was real. Some of it was religious. For example, Catholic chil-
dren, when reading required devotions during the school day,
were required in many places to use Protestant Bibles. In May
of 1844, Protestants rioted in Philadelphia, burning houses and
churches and killing a number of people, all because of rumors
(which turned out to be false) that the Catholics were trying to
get the Bible out of the public schools. Two months later there
was a second riot, after rumors spread that the city’s Catholics
were arming themselves. These rumors turned out to be true—
and who could blame them?

Now this might lead you to conclude that the real problem
was the devotional Bible readings. Were the public schools
not in the business of trying to teach religion, one might
argue, there would have been no crisis. But this analysis
supposes, wrongly, that the only pedagogical threat to the
survival of a religion is the teaching of another religion.
There are other threats. The school may, and probably should,
set itself the project of turning children into good citizens.
The trouble arises when the school’s vision of good citizen-
ship is different from the vision held by the parents. And do
not rush, at this crucial juncture, into the trap of liberal con-
stitutionalism, and assume that the parents who have objec-
tions will be backward and malevolent, whereas the schools
that teach their children what the parents do not want them to
learn will be progressive and beneficent. Just consider a bit
more of the history.

From the earliest times, public education in America has
been understood, first and foremost, as training for citizenship.
The nation’s schools were to be the repository of the nation’s
values. The great exponent of the schools Horace Mann made
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the connection clear in an early-nineteenth-century essay de-
fending compulsory public education:

In a republican government, legislators are a mirror re-
flecting the moral countenance of their constituents. And
hence it is, that the establishment of a republican govern-
ment, without well-appointed and efficient means for the
universal education of the people, is the most rash and
foolhardy experiment ever tried by man . . . It may be an
easy thing to make a republic; but it is a very laborious
thing to make Republicans . . .45

In the early twentieth century, as the public schools began to
take more solid hold, these sentiments were repeated and even
expanded by the supporters of public education, the estimable
John Dewey very much to the fore.46 If we were not, yet, one
people, they argued, why, then, universal schooling would
make us so.

Now in a sense, all of this is unexceptionable. Democracy is a
disaster if the citizens are morally obtuse. Moral training must
come from somewhere. Mann, Dewey, and others argued that
government must do its part, and that the way for government
to do it was to organize schools and compel all children to at-
tend. Otherwise, we would face a nation of moral illiterates.

Even today, the rhetoric rings true. We like to pretend that
we have invented something called “value-free education,” but
we also know that to be a convenient myth. Education, by its
nature, does indeed inculcate values, and the schools play their
role. The question we face today, as the “character education”
movement gathers steam, is whether to continue to teach val-
ues in the haphazard manner that is unavoidable when there is
no plan, or to try to be deliberate about it.

Many religious parents object to the teaching of values—
even common values—in the public schools, arguing with some
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force that an account of what matters without any hint of why it
matters is pointless, perhaps self-defeating. Most parents evi-
dently believe that the ultimate measure of moral truth is the
will of God, and the public schools surely cannot teach that.
Remember, however, our metaphor of the three-legged stool:
moral knowledge is taught in the home, the school, and the
place of worship, or it is not taught at all. If the schools are rein-
forcing the moral lessons the children learn at home and at
church or synagogue, there will be little need for the school-
teachers to explain where the values come from; on the other
hand, if the home and the place of worship do not do their jobs,
we can hardly expect the schools to do it alone.

Of course, if we are explicit about teaching values, about
telling children the difference between right and wrong, we run
the marvelous psychological risk that we may actually have to
talk about right and wrong, to discuss morality in order to dis-
cover what we hold in common. We adults, in other words, will
be required to engage in public moral dialogue as we search to-
gether for this American core. And if we are reluctant to do
so—if we refuse to see our public schools as places where values
are to be taught—then there are two shattering consequences.

First, if we pretend that we can educate our children with no
attention to morality, then we undercut the egalitarian ambi-
tions of the public school movement. The schools become in-
stead a tool of modern capitalism, a place where children learn
the skills that will enable them to be productive workers—or, as
we like to say as we camouflage that reality, to earn a living.
Certainly every parent wants his or her children to learn a skill.
But few parents consider what amounts to vocational training
as the only reason to send their children to a school over which
the parents have little control.

This leads to the second problem. If the public schools are
not a good place to teach a set of values that we might think of

a l l e g i a n c e

43



as the American core, then there are no plausible defenses
against the demands of parents for school voucher programs
allowing tax dollars to be spent on private schools. A majority
of parents say that they would send their children to private re-
ligious schools if they could afford to, and the number one rea-
son they offer is that they want the schools to reinforce the
values the parents are trying to teach them. In principle, there
is no reason that the public schools cannot do the same thing.
And if the schools refuse to do so, then parents will have a point
when they argue that the schools are trying—actively trying—
to wean their children from the religious traditions of the
parents.

The trouble is, even if a school does try to teach this set of
core values, it may sometimes make matters worse. John Dewey,
this century’s great apostle of public schooling, quite famously
saw the public schools as places where the immigrant children
would be “Americanized” or “democratized”; but the immigrant
parents, when they saw what the schools were actually engaged
in, believed that what was really going on was that Catholic and
Jewish children were to be “Protestantized.” So the parents did
what Seward (and, in an earlier incarnation, Dewey) had sug-
gested: they established their own schools, where the religious
traditions that had nurtured them could be nurtured in turn.

And they were wise to do so, because there is good reason to
think that the plan was just as the parents feared. Even in the
early days of what were then called the common schools, as one
historian has noted, the dominant values taught in the schools
“were to be, unsurprisingly, the dominant values of the Ameri-
can culture and the growing middle class: Protestantism, capi-
talism, and Americanism.”47 One study of textbooks concluded
that the aim of the public schools by the turn of the century was
to replace the love of what was viewed as a foreign God with a
love of America as a country48—very much the Know-Nothing
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program, long after the party itself vanished from the scene. In-
deed, the program of public schooling itself began as a govern-
ment response to the Protestant ideal, and was defended during
the nineteenth century in explicitly religious terms.49 The Catho-
lic tradition, by contrast, had long located responsibility for ed-
ucation of the young in the family and the church50—which is
precisely what the Protestants were afraid of. The law against
sectarian education that Oregon adopted at the turn of the cen-
tury and that the Supreme Court ultimately struck down in
Pierce flowed from precisely this sentiment: the goal was quite
plainly to destroy the power of the Catholic Church by ridding
the nation of its Catholic schools. The prohibitions on state
funding for religious education stem from the same era, and
from the same reasoning: perhaps if these Romanist schools
were denied money, they would collapse.51

Dewey himself, a follower of the trendy anti-religious psy-
chology of his day, argued against formal religious instruction
for the young because children should not be “inoculat[ed] ex-
ternally with beliefs . . . which adults happen to have found ser-
viceable to themselves.” Religious education, wrote Dewey at a
time when several states were trying to forbid it, was simply a
form of segregation.52 Far better, it seems, to get all the children
into the public schools, where we would have the chance to
shake them free of their immigrant superstitions.

Contemporary Lessons

Now, you might object: That is all ancient history. Whatever
was wrong with the schools then, we do it better now. The
complaints are no longer valid.

Many parents, however, continue to believe that the com-
plaints are valid. A majority of the parents of public school chil-
dren say they would send their children to private schools if

a l l e g i a n c e

45



they could afford it—a shocking statistic in a nation supposedly
devoted to the primacy of family—and, of those, the over-
whelming majority say they would choose a religious school.
The reasons cited by parents today (when many and perhaps
most of those complaining appear to be Protestants) are pre-
cisely those cited by the Catholic and Jewish parents a century
ago: the schools, they believe, are trying to wean their children
from the religious faith of their parents, an activity that the par-
ents view, with reason, as actively hostile to the survival of their
religious traditions.

One may reply to this argument in three different ways, and
the reply that we choose will say much about the weight we
place today on our reinterpreted Declaration of Independence
notion that justice is ultimately measured by the dissent of the
governed.

First, we may say to the parents what the Supreme Court has
already said, in too many cases, in too many ways. We may say,
“It does not matter if your religious tradition survives or not.
We, the government, have important work to do, and if our
work threatens your survival, then it is your survival that will
have to be sacrificed.” Which, being translated, means religious
freedom does not apply to dissenters.

Second, we may say what many in the educational establish-
ment have said, since Dewey and perhaps since Horace Mann:
“We are in a far better position than you are to know what your
children need in order to become good, productive citizens in
the way that we, who are charged with such matters, define
those terms. So stop complaining and get with the program.”
Which, being translated, means religious freedom does not ap-
ply to families.

Third, we may say what we too rarely say—what the Supreme
Court remembered in Yoder and forgot in Kiryas Joel—and what
the early John Dewey, who, like Seward, urged the immigrants
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to build separate schools, understood, and the later John Dewey,
who launched the project of “Americanization,” did not. “We
respect your concerns,” we might say. “We respect your efforts
to preserve your religious tradition, even when we do not un-
derstand or even care for the tradition itself. We respect your
choice to preserve that tradition through your children. And,
holding only an exception for physical harm to the child, we are
prepared to do what is necessary to assist you in the choice that
you have made.” Which, I hope, does not need to be translated.

To continue to make the first two choices, I suspect, will only
reinforce the feelings of alienation that drive voters away from
the political mainstream, that make them believe that they have
named evil and it is government. If we continue to make the
first two choices, moreover, we will be doing precisely what the
Declaration of Independence teaches us we should not: we will
be meeting “repeated Petitions” only with “repeated injury.”
And in so doing we will create fertile ground not only for the
seeds of dissent, but, ultimately, for the seeds of disallegiance;
for we will teach instead that our “free” society counts among
the powers of government the power to use education as the
lever to eradicate unwanted religious traditions.

Some Objections, Some Replies, and Some Transitions

Now, you might object to this analysis on a fairly obvious
ground: isn’t it possible that the parents will want the child to
learn something that is reprehensible?

My answer is yes, of course that is possible—but I do not see
it as an objection. After all, the sovereign that controls the pub-
lic schools might also want the child to learn something that is
reprehensible. Once we abandon the stereotype of the religious
parent as some sort of closed-minded irrational automaton,
there is no evident reason to suppose that the sovereign that
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controls the public schools is less likely than the family to make
a curricular choice that is reprehensible.53 Horror stories about
what this or that religious parent allegedly did are something of
a drug on the market—but so are horror stories about what this
or that public school or teacher allegedly did. I recognize that
the inherent bias of liberal constitutionalism simply presumes
that the sovereign will make a better set of decisions than the
parents will: this is the bias that underlies, for example, Justice
Douglas’s dissent in Yoder, which I mentioned before. But if it is
bias that is driving our judgment about the relative likelihood
of good decisions by the family and good decisions by the sov-
ereign, I fear that I, at least, will wind up casting my lot with the
family.

There is a deeper point here. It is not sufficient to engage in a
utilitarian calculus. The freedom of the family to make reli-
gious choices—a freedom that is essential if religious commu-
nities are to be able to survive by projecting their narratives
over time—must include the freedom to make choices other
than the best. That is what freedom is: the privilege of making
mistakes. It will not suffice to say that we do not allow parents
to make mistakes where their children are concerned; if that is
the case, given the statistics that we face, we should not allow a
single parent to drive a car in which a child is present, for we
kill thousands of children a year that way. If we allow parents to
drive with children, we should certainly allow them to make ed-
ucational choices, which, to my knowledge, kill nobody.

Or one might offer a different objection, harking back to
Horace Mann and perhaps John Dewey, and observing that we
must have as many children as possible in public schools be-
cause that is where we build our citizens by inculcating the val-
ues we might think of as the American core. As I noted earlier,
that argument is actually quite a strong one, provided always
that we can find consensus on a core so that we actually have
something for the schools to inculcate. The key word here is
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“consensus.” To see why, just imagine the plight of the dissent-
ing religious parent who does not happen to like the values that
the public schools are teaching—again, the situation of so many
Jewish and Catholic parents one hundred years ago. If you say
to that parent, “Your child must learn these values because an
elite group that is not answerable to your concerns has decreed
it,” you have not even made an argument worth answering. If
you say instead, “Your child must learn these values because a
majority of your fellow citizens have decreed it,” the parent
may not like the values, and the parent may even keep the child
home, but at least you will have invited the parent to join a dia-
logue, thus showing the respect for the fellow citizen that suc-
cessful democracy requires; more important, you will have
made the argument from democracy, an argument that every
citizen of the republic is bound to respect.

Perhaps this is an appropriate place to stop. I have talked today
about the ways in which our concepts of allegiance sometimes
interfere with the efforts of religious communities to maintain
their narratives across the generations. I have proposed that we
treat those concerns with the utmost respect, especially in the
crucial area of education, where it does seem to me that ulti-
mate authority should be ceded to the family. Only in this way, I
have argued, can we avoid transforming the current mood of
alienation into a popular sentiment of disallegiance like the
sentiment reflected in the Declaration of Independence.

In the second lecture, I will consider a second aspect of the
problem of dissent: what we do when the struggles for meaning
in these communities conclude with decisions not just to be-
lieve, but to act; and to act in ways that violate secular law. The
problem is one that we often believe we have resolved through
some set of legal rules or other; but in our violent, unsettled
culture, as I hope to show, we have actually settled almost noth-
ing at all.
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In the  f i r st  lecture , I argued that if we reinterpret
the Declaration of Independence as an argument about dissent
rather than consent, we discover that the justice of the sover-
eign turns in large measure on how it answers the complaints—
what Jefferson called the “repeated Petitions”—of those who
are subject to its authority. I suggested that in contemporary
America, which so often seems riven by division and alienation,
we must tread with care when facing dissent. I argued against
the project of liberal constitutionalism, the effort to knit the
nation into a single community sharing a single normative vi-
sion of the world, and, in particular, argued for the importance
of nurturing the ability of our many religious communities to
project their perhaps quite different normative understandings
across the generations—a task that might require close com-
munity control of the education of their children.

In this second lecture, I will meditate on a variation on the
same theme. Granting that America is a better nation and a
far more democratic one if it provides a civic atmosphere in
which the religions can survive and even thrive, there will natu-
rally come times when the will of the secular sovereign will come
into conflict with the very different moral understanding of the
self-constituted communities of faith that it has nurtured. If the
religious community refuses to knuckle under, the political sov-
ereign will immediately define the inconsistency as disobedi-
ence of law—the same way, as it happens, that the religious
community might define the actions of any of its members who
should follow the competing will of the political sovereign.

These conflicts, as I will explain, do little to illuminate the
practical or theoretical complexities of modern doctrines of
civil disobedience. They do illustrate, however, a key point
from the first lecture: the tendency of even a liberal political
sovereign to become totalizing and the related reluctance of the
law to acknowledge the possibility that people’s lives will be



richer and, literally, more meaning-full if they are able, as often
as possible, to treat their religious traditions with all the same
respect and presumptive obedience that is commanded by their
allegiance to the secular political sovereign. I do not argue that
in a contest of wills, the religious side must always win. I do be-
lieve that there is a scary, totalitarian aspect to the suggestion
that it should usually lose. And I must warn today as I warned
yesterday: if we deny religious people those possibilities, we are
not merely being anti-democratic and ignoring the promise
of our own Declaration of Independence; we are also fertiliz-
ing the ground of disaffection and, ultimately, of disallegiance.
If on the other hand we are to grant these possibilities, there
remains for the third lecture the question of just how we are
to do it.

Disobedience and Definition

Whenever a community constitutes itself, it engages in an act
of self-definition. If the community defines itself according to
moral norms or epistemological premises different from those
of the larger political community within which it dwells, it is al-
ready engaging in an act of disobedience. In liberal theory, even
if the sovereign is indifferent among competing comprehensive
visions of the good, it nevertheless creates and enforces a set of
background rules against which those who would pursue their
own visions must operate. The community that defines itself is
potentially a threat as soon as it moves to constitute itself ac-
cording to a different set of rules.

This point matters more in the liberal state (and thus in con-
temporary America) than it would in the “nightwatchman”
state once beloved of libertarian theory. But the nightwatch-
man state has always struck those of us whom history has
tended to oppress as a bit of a nightwatchmare, and I must say
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that despite the obviously devolutionist cast of the first lecture,
I am overjoyed not to be living in one. I do believe in the need
for background rules, and I do not believe that avoiding direct
physical injury to the persons or property of others is enough.

Having said that, however, I must hasten to remind that
one of the theoretical difficulties of the modern American
state is the irritating insistence in our practical politics that all
the rules are background rules, that every conclusion about
right and wrong is one that the political sovereign—most no-
tably, the national sovereign—should enforce through legisla-
tion on as many communities as possible. Left and right in
America nowadays divide principally over the question of
which conclusions to enforce, not over whether the national
sovereign should be doing it. One sees this perhaps most obvi-
ously in the current debate over what is described, with some
loss of coherence, as “welfare reform,” a strange battle in which
liberals try to command the states that there are certain people
to whom they must give benefits and conservatives try to com-
mand the states that there are certain people to whom they
must not.

For all the reasons set forth in the first lecture, my concern
here is not with the “rights” of the states. On the contrary, I am
troubled by our recent emphasis on federalism, with its cele-
bration of unwilled and arbitrary geographic divisions, which I
have labeled “geographic essentialism.” Geographic essential-
ism is politically naive, constitutionally undesirable, and theo-
retically irrelevant. My concern is with the survival—here the
word right would only mislead—of self-constituted communi-
ties of meaning, which suffer grievously when rhetorical tools
developed for the purpose of criticizing the background rules
of the national sovereign are presumed to be readily adapted
to critique of the community. (This is simply the mirror image
of the point of today’s philosophers of liberalism, which boils
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down to a claim that the tools appropriate for critique within a
religious community are not appropriate for a critique of the
secular sovereign.)

The simplest example of the point is the criticism of those re-
ligious traditions that do not ordain women to the priesthood.
Too often, the lay outsider will look at the religious community
in question and complain that it does not allow women to exer-
cise any “authority.” This might be correct if one is in possession
of a definition of authority that is easily translatable to commu-
nities that work from a different set of epistemological premises.
But one cannot assume an easy translation. In most Christian
communities, for example, the designated function of the clergy
is service, not the exercise of authority. The vision of a pastor as
issuing edicts to a congregation of automatons is simply an anti-
religious stereotype; in the particular, and well-documented,
case of American religion, the faithful tend to be sternly resis-
tant to the notion of hierarchical command.1 Indeed, even the
religious figure most often cited as exercising immense spiritual
authority, the Pontiff of the Roman Catholic Church, must an-
swer to God for his stewardship of the souls of a billion Roman
Catholics. Of course, one who does not believe in God will not
find anything interesting in this argument, but that simply
makes my epistemological point—for the outsider to insist on
his or her own vision of what constitutes the exercise of “author-
ity” is to deny the ability of the community to constitute itself
according to its own meanings.2

The nation has a long and unhealthy tradition of using its
laws of general application to try to remake self-constituted
communities of meaning in the model preferred by a larger cul-
ture. The delicate historical minuet between religious commu-
nities and objectionable rules of the secular political sovereign
has been well-canvassed elsewhere,3 but nevertheless deserves
brief discussion here.
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Consider: no question is as important to human existence
as whether God exists, so, naturally, philosophy ignores it.
Law, however, answers it, and the answer the law gives is often
No. Take the famous case of Reynolds v. United States (1879),4

in which the Mormons discovered that their constitutional
right to freedom of religion did not extend to the practice
of polygamy—in short, that they were not free, within the
confines even of their own places of worship, to marry whom-
soever they might choose. (The statute also took away the
church’s property and even its incorporation.) A lineal descen-
dant of Reynolds, decided a bit more than a century later, is
Employment Division v. Smith (1990),5 in which adherents of
the Native American Church discovered that their constitu-
tional right to freedom of religion did not extend to the use of
peyote—in short, that they were not free, within the confines
even of their own places of worship, to ingest whatsoever they
might choose. The cases (there are literally scores of others)
allow the state to put the members of the religious communi-
ties in question to a simple choice: follow the law or follow
your God. Because the First Amendment expressly protects
religious freedom, it is difficult to defend the judicial permis-
sion for this choice except on an argument that runs some-
thing like this: it doesn’t matter if the secular sovereign makes
it difficult for you to practice your religion, because there are
lots of other religions out there, and you can choose one of the
others instead.

I emphasize the point because the reasoning in these cases
may have theological as well as philosophical roots. The cases
are linked by the nation’s continuing fealty in its public law to a
high-church Protestant vision of the distinction between belief
and action—a distinction that is fairly easy to draw in a society
so dominated by high-church Protestant values that it rarely
forces adherents of mainline Protestant denominations to make
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a choice between the two.* (Even when it does, it doesn’t.
High-church Protestants avoided their own Smith case during
Prohibition, when the Volstead Act, forced on them by their
low-church brethren, made an explicit exception for the reli-
gious use of wine, which most high-church Protestants indulge
and most low-church Protestants do not.) In this common and
quite narrow version of the belief/action distinction, religion-
ists are free to believe whatever they like, but have no rights to
do anything in particular to follow their beliefs. The justifica-
tion for this distinction as a rule of constitutional law was stated
by Justice Antonin Scalia in his majority opinion in Smith:

It may fairly be said that leaving accommodation to the
political process will place at a relative disadvantage those
religious practices that are not widely engaged in; but that
unavoidable consequence of democratic government must
be preferred to a system in which each conscience is a law
unto itself or in which judges weight the social importance
of all laws against the centrality of all religious beliefs.6

So if a religious belief happens to require a violation of secular
law, the disobedient religionist who follows that belief loses.

Sometimes—rarely—religionists who want to turn their acts
of dissenting belief into acts of dissenting conduct slip through
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this rather widely cast net. In a few notable cases, as in the con-
scientious objector exceptions to the Selective Service laws, the
possibility is granted by statute. And on very rare and special
occasions, the possibility is granted by a court. In the first lec-
ture, I lauded the Supreme Court’s 1972 decision in Wisconsin v.
Yoder,7 allowing families of the Old Order Amish to remove
their children from the public schools after the eighth grade, a
judgment the Justices placed on the ground that further formal
education was unnecessary to the Amish way of life and would
indeed make that way of life more difficult to sustain. I de-
fended the decision against secular critics who argue that it
ignored the “rights” of children, insisting instead on a constitu-
tional space within which communities that define themselves
as constituted of believing families rather than atomistic indi-
viduals are able to function.

As I mentioned at the outset, however, victories by religious
freedom plaintiffs in cases of this kind are relatively infrequent.
The Religious Freedom Restoration Act, enacted by the Con-
gress in 1993 and signed into law by President Clinton, might
eventually have made a difference in the ratio of wins to losses,
but the Supreme Court declared it unconstitutional in 1997 (af-
ter these lectures were delivered).8 Even before the Court
acted, there were reasons to doubt that the Act really made a
large difference.9 Nevertheless, one must admit that the op-
pressive version of the belief/action distinction that the Supreme
Court has lately followed in religious freedom cases was at least
openly challenged by the statute’s requirement that a law work-
ing a significant infringement on the exercise of religion be sus-
tained by a showing that enforcement of the law is necessary to
serve a compelling state interest.

But the belief/action distinction is likely to survive, both in
our jurisprudence and, more important, in our philosophical
and political rhetoric, and that survival is possessed of a political
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dimension. It is a genuine curiosity how a dominant liberal
ethos that sometimes seemed to deny the belief/action dis-
tinction in the sixties and seventies, when the civilly disobedi-
ent tended to be protesting segregation or the Vietnam War,
came to celebrate it in the eighties and nineties when the
civilly disobedient tended to be protesting abortion. Unless
one is prepared to argue that it is morally impermissible to
hold the opinion that killing a fetus is a great moral wrong
(the view, as it happens, of many millions of perfectly sensible
American citizens), it is not easy to see why the belief/action
distinction should be put to this peculiar use. Perhaps the
belief/action distinction is less a tenet of philosophy than a
tenet of power: that is, those who control the apparatus of the
secular sovereign will always insist upon it, and those who in-
habit self-constituted communities that consider themselves
outsiders will always deny it. One would then expect particu-
lar emphasis on the distinction as power is concentrated in a
single sovereign and the battles for control of that single sov-
ereign grow increasingly bitter. Political science teaches that
battles over the apparatus of state power are more bitter when
more is at stake.

A particularly instructive instance of this tenet is the use of
the power of the secular sovereign, both judicial and legislative,
to remove pro-life protesters from defined zones in front of
clinics where abortions are performed. It is, of course, vital to
the notion of witness that the witnesses can be seen and heard;
if they are moved, say, across the street from the entrance to a
clinic, the witness itself becomes less effective. Proponents of
special rules to keep the protesters away argue that in the ab-
sence of the rules, the practical effect of the protests will be to
make women less likely to seek abortions. That this is the very
point of the protests is a side issue. What is fascinating is the
philosophy underlying the argument. If indeed First Amend-
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ment activity can be readily curbed when it interferes with the
normal operation of whatever is being protested, one looks for-
ward with some eagerness to national legislation banning pro-
testers from shouting too loudly outside meetings or lectures
on subjects they dislike. (The lecturer and the listeners have
constitutional rights too.) That no such legislation is on the
horizon suggests that my analysis is correct.

That is not to say that the belief/action distinction should be
obliterated or that all activism in a particular cause is justified.
After all (as we shall see) there may be lines beyond which it is
not proper for the dissenter to travel. So the simple fact that the
open dissent of self-constituted communities is both useful to
our democracy and important to community survival does not
address the quite distinct question of what tactics are appropri-
ate. Indeed, one of the most troubling signs of our times is the
growing willingness of the dissenters to be violent and even
murderous in expressing their disagreements, a point to which
I will turn after a brief interlude.

Disobedience and Community

The concept of civil disobedience, which is understood, if not
fully accepted, in virtually every strand of liberal philosophy,
rests on the moral obligation to resist injustice: even laws, if
they are unjust, must be resisted. The idea that a law can be
unjust is founded in the separation of law and morality without
which no critical standpoint exists. In America, this separation,
and the disobedience it implies, has a long and controversial
tenure, and is by no means limited to the religious disobe-
dients I have been discussing. My concern is not with religion
as such but with religion as an example of a self-constituted
community of meaning that may serve as a forum for seeking
different understandings and, ultimately, as a focus for dissent.
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In our nation’s history, the shining exemplar of civil disobe-
dience is of course the Reverend Martin Luther King Jr., whose
leadership of a movement that practiced dissent through self-
sacrifice is already the stuff of legend. His “Letter from Bir-
mingham City Jail” is a classic document, for the study not just
of civil disobedience but of American history itself. In the “Let-
ter,” King declared that the disobedient individual who breaks
an unjust law as a form of protest and then “willingly accepts
the penalty by staying in jail to arouse the conscience of the
community” is “in reality expressing the very highest respect
for law.”10

This famous quote is hardly noncontroversial; on the con-
trary, the philosophy literature is full of disagreement on when
and whether the disobedient has the obligation to stand pun-
ishment for breaking the law. Resolving that controversy is not
my intention in the present lecture, although I will have some-
thing more to say about it in the third lecture. Rather, I want to
emphasize a particular aspect of King’s dissent, and of the offi-
cial response to it: King’s dissent was an act, not just a declara-
tion of words, and it was for that act that he was punished. And
what is particularly significant about the act is that it was an act
not of a single individual but of an organized group.

America’s legally constituted sovereigns have generally been
less kind to dissenting groups than to dissenting individuals,
perhaps because the one is more dangerous than the other. In-
deed, this concern surely lies at the heart of the speech/action
distinction that is so cherished in First Amendment theory.
The freedom of speech, as the courts like to say, protects words,
not actions, with the exception of a small set of actions that are,
according to the judges, “communicative” in nature—flag burn-
ing being perhaps the most notorious example.11 Because of the
speech/action distinction, critics argue that the freedom of
speech is useless to those who seek radical change.
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Consider, for example, the case of Benjamin Gitlow, accused
in 1920 of violating New York’s Criminal Anarchy Act by
preaching communism. Although defended by the estimable
Clarence Darrow—who argued to the jury that Gitlow’s writ-
ing was too “tame” and “dull” to have any effect—Gitlow was
convicted. The Supreme Court, in a well-known opinion of
which I will say more in the third lecture, sustained the convic-
tion.12 But I want to say a word here about the reasoning of the
New York Court of Appeals (the state’s highest court), which
also sustained the conviction before the case ever reached the
Supreme Court.

In the New York Court of Appeals, a majority voted to up-
hold the conviction, but two judges—Cuthbert W. Pound and
Benjamin Cardozo (who would shortly be joining the Supreme
Court) dissented. They argued that the First Amendment pro-
tected absolutely Gitlow’s advocacy of “a change in our form of
government” to what Pound called “Left Wing socialism.” But
the state would be perfectly free, the dissenters went on, to pro-
hibit anyone from actually trying to change it. This move,
made in many a First Amendment case over the years, reduces
advocacy to hopelessness; the rule becomes, Preach whatever
you like, as long as you are unconvincing—or, in Darrow’s
terms, “dull” and “tame.” But if you are preaching about some-
thing serious, and if you begin to persuade others to act, why,
then the state may stop you.

And there lies the point: by protecting advocacy only until it
moves people to act, the courts have drawn not simply a
speech/action distinction, but an individual/group distinction.
The lone critic is no danger, because he can do nothing alone.
But the group, because it is better able to act, becomes a threat.
That is why those in power have always sought legal means to
thwart organizations that are preaching dissent, while leaving
ineffective individuals largely alone. This allows us to proclaim
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a respect for free speech, leaving unspoken the corollary, that
speech will be left free only as long as it is ineffective.

Consider the antiwar movement of the 1960s, much of which
was nurtured in what might fairly be described as communi-
ties—not the intense, close-knit communities of meaning that
the religions represent, but the relatively closed community of
the campus, where young and excited minds, desperate for
knowledge (if not for wisdom) interact with each other, with
their professors, and with the great texts that one hopes they
still encounter. Certainly the campuses were centers of antiwar
activism; so were the many organizations spawned in this era of
mass dissent, from the Yippies to the Peace and Freedom Party
to the Students for a Democratic Society. And the secular sov-
ereign did not sit idly by as these communities formed their
dissenting visions; as one historian has pointed out, the admin-
istrations of Presidents Johnson and Nixon between them
“prosecuted virtually every prominent antiwar leader.”13 Why?
Because the antiwar advocacy was having an effect. For simi-
lar reasons, the Federal Bureau of Investigation targeted the
many organizations of what the historian Clayborne Carson
calls “the black freedom struggle”—but principally in the 1950s
and 1960s, when their advocacy began to move millions, not in
the 1930s and 1940s, when most Americans, black and white,
seemed to assume that the existing social order was set in stone.

But, again, it would be quite a serious error to envision the
effort to stifle dissent at the very moment it becomes effective
as principally an inclination of the American right. The left,
too, has its innings, and makes the most of them. Shifting lines
of political power tend to create shifting degrees of respect for
such constitutional rights as free speech, which of course are
designed to transcend (and therefore to mediate) questions of
allegiance. Indeed, the saddest of the many tragic aspects of to-
day’s hubris-laden efforts to regulate so-called hate speech is

t h e  d i s s e n t  o f  t h e  g o v e r n e d

64



that they have caused some liberals, who back in the fifties and
sixties virtually discovered the First Amendment in the face of
a complacent, allegiance-seeking majority, to forget the value
of what they found. Perhaps, though, this is balanced by the
way that American conservatism, much of which forty years
ago seemed to think free speech a communist plot to weaken
the nation, has come to understand the centrality of the First
Amendment as a tool for resisting the tendency of Americans
with power to suppress those who do not show allegiance to the
same vision of what America is or ought to be.

This is perhaps the principal glory of our First Amendment
tradition: properly understood, it frustrates everybody—or at
least everybody possessing the will to censor debate and the po-
litical power with which to do it. A truly democratic polity
could not hope to exist without it. And yet one can imagine a
community, without sovereign authority, and so constituted
that free speech, as we understand it in a political/constitu-
tional sense, is either irrelevant or actually dangerous. A reli-
gious tradition, for example, might require, as the price of
belonging, an adherence to a particular form of words, or, more
practically, an agreement to forgo a certain form of words. For
example, the Supreme Court ruled in Cohen v. California,14 in-
evitably but uncomfortably, that expletives are protected
speech. But a religion need not hold that blasphemy is pro-
tected speech. The United States may not punish a protester
for using in the public square the language of the locker room,
but a church may certainly punish a communicant for taking
the name of the Lord in vain.

I am not here referring to the Constitution. Obviously, there
is no constitutional restriction on a religion’s decisions on the
discipline of its members. What I mean is that even within a
liberal polity, for the epistemological reasons I mentioned be-
fore, there is no obvious standpoint from which to criticize a
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church for punishing its members; and if there were, that polity
would be less liberal. To suppose otherwise—to suppose that
every institution through which citizens organize their lives
must fit the model that the sovereign prefers—is to destroy the
intermediary institutions that make bearable the simple fact, as
true in a democracy as anyplace else, that one is governed. And
the destruction of those institutions not only increases alien-
ation—it also decreases the possibilities of open dissent, dissent
in the useful sense of trying to constitute community in a way
quite different from what the majority of one’s fellow citizens
may prefer.

Consider two examples. In the 1950s, the Roman Catholic
archbishop of New Orleans, Bishop Rummel, issued a threat to
excommunicate members of the state legislature who voted in
favor of a school segregation measure then awaiting action. In
the 1980s, the Southern Baptist Convention voted to withdraw
“fellowship” (the only available sanction) from any congrega-
tion that “affirmed” homosexuality. In each case, the church
was out of step with the evolving moral understandings of the
society—but reflecting the results of the latest opinion polls is
not the job of religion. In my secular self, I think the archbishop
was wise and the Southern Baptists were not. As one who re-
spects religious communities, not simply in their freedom, but
in their autonomy to reach radically different understandings
of life, I fully support the rights of each.

But my subject in this second lecture is not the ability of the
community to define itself in ways that the larger society may
disapprove—that, I hope, is well settled—but the ability of the
community to define itself in ways that the larger society disap-
proves so strongly that it makes them illegal. For it is here that
the cherished speech/action distinction cuts most sharply away
from the protection of dissent, and toward the repeated rejec-
tion of the “repeated Petitions” for redress that lie, as I argued
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in the first lecture, at the heart of the Declaration of Indepen-
dence.

Race, Repeated Petitions, and Disobedience

First, let me move outside the realm of communities that self-
define along religious lines, and consider for a moment an obvi-
ous example of a well-defined community that has for centuries
found its “repeated Petitions” met, not only with “repeated in-
jury” but with determined announcements that its desired
course of conduct amounts to a violation of law. I refer to the
African-American community.

Consider first the two centuries of slavery. What could the
slaves not do that others could? Sell their labor, obviously.
Move where they desired and, in many cases, marry whom
they wanted. In most of the South, slaves could not give evi-
dence in court, and, of course, could not own property, partic-
ularly real estate. Once the slave rebellions began, it became
widely illegal to teach slaves to read and write and, in many
states, to preach the Gospel to them. (Were the slaves to be-
come fellow Christians, the already specious justifications for
enslavement would evaporate.) The list goes on, but the point
should be clear: to be enslaved in the United States of America
was not, as it was in many parts of the world, simply a matter of
lifelong indentured servitude, although that would be wicked
enough. It was not simply existence on the bottom rung of a
caste system. Rather, it was to face a complex and totalizing
network of legal restrictions so constructed as to make it a
crime to engage in what we have come to regard as the ordi-
nary occupations of life.

The century of Jim Crow was quite similar. Again, the laws
worked restrictions on the freedom to make choices in life:
choices about education, health care, housing, profession, even
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leisure time. (Consider segregated parks and swimming pools.)
Again, normal life was not possible, because to live a normal life
was illegal. When ordinary life becomes illegal, ordinary people
become lawbreakers. Surely the universal historical appeal of
Rosa Parks (as compared to, say, the controversy over affirma-
tive action) rests precisely on her ordinariness: an ordinary
person trying to do an ordinary thing—take a bus ride—finds
herself in trouble with the law and thereby sparks a movement.
The symbol carries power, for even the most indifferent white
American could suddenly understand a tiny part of the life of
segregated black America, the inability to do the little things,
the ordinary things, that white Americans take for granted.

But the spark comes from her dissent, her breaking of the
law, and without the dissent, the disobedience, the lawbreaking
of the civil rights movement, the nation would not have
changed as fast as it has or as much as it has. (The truth that the
nation has a very long distance yet to travel should not blind us
to the truth that it has already traveled a very long way.) And
the dissent itself, the disobedience through lawbreaking, prob-
ably became inevitable once—in the words of the Declara-
tion—the black community’s “repeated Petitions” were met
with “repeated injury.”

Now, I do not mean to treat as insignificant the legal arm of
the civil rights movement. That, too, involved a series of “re-
peated Petitions.” And if the repeated petitions of both the
protest wing and the litigation wing had been much longer ig-
nored, I do not think there is any question that an act of “disal-
legiance” by black America would have been justified. I say
disallegiance rather than disobedience to emphasize the distinction
between breaking the law—disobedience—and rejecting the
sovereign’s claim to sovereignty—disallegiance. Although there
were certainly groups of black activists who questioned the le-
gitimacy of the constituted sovereign, both the protest and liti-
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gation wings of the movement were at pains to remind anybody
who would listen that the black community was loyal, and
wanted only fair play.

Now, you might have noticed my use of the term “black
community.” Let me make clear that I do not claim—and I do
not believe—that there exists an identifiable set of black
“meanings,” as there often is, for example, in a religious com-
munity; that is, I do not believe in the existence of such a thing
as the “black point of view.”15 So I am not in that sense an essen-
tialist, and I quiver whenever smart professors who should
know better assert that there is a unique “black perspective”
(which they, of course, are uniquely able to identify). But I do
believe that there is a black community, a community less of
shared experience than of shared history, and a community
which, even if it lacks normative authority or interpretive iden-
tity, nevertheless asserts a tug on its members—the tug, how-
ever complex its definition and effects, that we call racial
solidarity. I consider that solidarity, in general, a good thing,
even though it sometimes has ill effects.

Why should this sound remotely peculiar to the liberal ear?
Civil society relies for its continuation on a broad panoply of
voluntary and involuntary relationships that might create com-
munity in the sense of a place where members may feel that a
degree of allegiance is owed: religious tradition, family, friend-
ship, neighborhood, profession. There is no plain reason to
exclude ethnicity, not even the practical difficulty of definition.
It is true that our unhappy history teaches that the use of race to
identify a community will often be used to oppress. But that
is a reason for caution, not for prohibition: after all, the same
is obviously true of the use of religion. What is most important,
no matter how the community is defined, is that the definition
reflects love of those who are members rather than hatred
of those who are not—the distinction, for example, between
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the American Muslim Mission, led by Wallace (Warithuddin)
Muhammad, and the Nation of Islam, led by Louis Farrakhan.
When the issue is race, the pull of solidarity can be particularly
strong, so that no matter what one’s other professional, family,
or community ties, race always exerts a tug, a tug one may an-
swer through a love of one’s own identity that extends in a
unique way to the group.16

But does this identification advance our understanding of the
role of the community in providing the base for dissent, not in
the sense of protest, but in the sense of actual disobedience? I
think it might—and I think one place to look might be not
politics as such, but the economic system. Quite a number of
theorists have recently picked up on the old black nationalist
argument that African Americans owe less allegiance to the
structure of American law than white Americans do because of
the ways in which that structure has been used as a tool of racial
oppression. Years ago, Angela Davis used this approach to ar-
gue, cleverly but unpersuasively, that all black people convicted
in the nation’s criminal courts are political prisoners. More re-
cently, the legal scholar Regina Austin has made this notion the
centerpiece of a quite sophisticated, and quite plausible, de-
fense of market exchanges within the black community without
regard to the economic regulations that apply to everyone else.

During the 1950s and early 1960s, mainstream civil rights
organizations struggled mightily to resist this view, and this for
two related reasons. First, they were worried that their mem-
bers might be painted as less than law-abiding. Bear in mind
that as originally conceived, the project of integration rested on
what must seem rather quaint in our era of essentialism, the no-
tion that skin color is irrelevant. Second, they were concerned
quite concretely about being labeled Communists—meaning
that their members would be painted not simply as lawbreak-
ers, but as active participants in a clandestine struggle to over-
throw the national community.
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The resistance to the rhetoric of separateness was obviously
crucial to a movement designed to force the existing national
community to expand. Nowadays, the anti-essentialist aspects
of the integrationist ideal have largely vanished from the think-
ing of leading black intellectuals, which, as many critics have
pointed out, has led to an uneasy and so far unresolved tension
between a demand to belong, which implies a redefinition of
the larger community, and a demand to be acknowledged as a
distinct culture, which implies the construction of a separate
community.

Professor Austin has tried to mediate this tension a bit—at
least in the economic realm. Stripped to its essence, her argu-
ment is that black Americans, because of both past and present
racial oppression, owe a lesser duty of allegiance to the nation’s
laws than others might. Her case must be distinguished with
some force from Angela Davis’s argument that black Ameri-
cans, for the same reasons, owe the nation’s laws no duty of alle-
giance. Austin’s case would be insurmountably difficult if framed
in terms of a “right” to disobey the law, but although she occa-
sionally lapses into such rhetoric, I do not think she means it.
I think she has in mind a vision of the African America as a
more or less self-constituted community of meaning, with in-
dependent norms that may govern the decision whether to
obey the commands of the secular sovereign; not a community
with the right to do as it chooses, but a community in posses-
sion of another set of imperatives to which it must sometimes
answer. This set of imperatives I have already identified as soli-
darity.

Austin’s principal point, which she has made more than once,
is at its most effective in a small essay in the Yale Law Journal on
the subject of the informal economy.17 There she in effect calls
for the community to self-constitute along particular lines that
will assist in the development of a spirit of entrepreneurship, to
overcome what she sees as an “antibusiness” bias in the black
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community as presently constituted. As she points out, how-
ever, entry costs to the legal entrepreneur may be sufficiently
high to prevent black firms from entering the market. Conse-
quently, she proposes that members of the community may
wish to engage in market exchanges (for example, illegal vend-
ing) that the society formally forbids. She does not mean selling
illegal products, such as drugs; she means selling legal products
and services in ways that are illegal.

The conservative economist Walter Williams has argued
that it is often the cost of entry, rather than racism as such, that
prevents black entrepreneurs from entering the market—and
that the entry costs are often kept high by government regu-
lators. His example is the requirement in New York City and
several other places that a potential market entrant obtain one
of the limited supply of medallions (a license traded in the mar-
ket) in order to drive a taxi. Because the demand for medallions
is so much greater than the supply (which the city artificially
suppresses), the cost of a medallion is quite high, especially in
comparison with the resources of the inner-city entrepreneur.
Williams proposes scrapping such regulations; Austin, if I read
her correctly, proposes ignoring them. And New York’s signifi-
cant fleet of so-called gypsy cabs is evidence that the market is
already providing what Austin suggests.

Austin’s is certainly a vision of community in the sense that I
contend, and it even has implications for dissent, because
Austin argues that “for some poor blacks, breaking the law is
not only a way of life; it is the only way to survive.”18 One could
hardly ask for a clearer statement of meaning developed by a
community, and, indeed, the community’s self-perception of
survival is at issue in many of the cases involving competing
loyalties to separate sovereigns. One thinks, for example, of the
Lyng case, in which the Supreme Court gave the back of its
hand to three Indian tribes whose religious traditions would, in
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the majority’s own word, be “devastated” if the Forest Service
allowed logging on their sacred land.19 One can hardly imagine
a greater injustice than the destruction of a small, politically
powerless religion for the sake of short-term economic gain,
but the Justices allowed it to happen.

Disobedience and Violence (I)

Very well: Now we come to the hard part of any discussion of
organized resistance to constituted authority. I refer, of course,
to violence.

The problem of resistance to unjust laws is inexorably linked
with the problem of violence, no matter what cause one selects
as the one worth examining. Racial injustice, for example, was
the rallying cry not only of Martin Luther King Jr., the most
heroic nonviolent civil disobedient in our history, but also of
John Brown, whose armed raid on Harper’s Ferry was deliber-
ately violent and was punished with deliberate state violence.
Most contemporary scholars of civil disobedience are at pains
to insist that the disobedience must be nonviolent to be morally
appropriate. But I wonder whether this is correct. We tend to
describe violence (we usually use the word “force,” although it
is scarcely more pleasant) as the exclusive prerogative of the
sovereign. We describe it that way because, since Hobbes, that
has been our definition of the sovereign: the entity which, within
a prescribed area, holds the exclusive prerogative of violent
force.

Must we so quickly concede that Hobbes is right? Genera-
tions of revolutionaries think not. And, indeed, once we accept
the analytically difficult claim that an individual may believe
himself loyal to two sovereigns at once—one temporal, for ex-
ample, and one religious—we can see the complexity of the
problem. The person who serves two sovereigns might argue
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that either one of them holds the prerogative of violent force,
albeit across variously defined areas. For the secular sovereign,
the realm of force is geographic, defined by national borders.
For the religious sovereign, the realm might be spiritual and
moral, defined by the borders of that morality. Thus, one might
argue that the morality of the violent disobedient who is fol-
lowing the will of his religious sovereign over a moral question
should not be judged by standards significantly different from
the morality of the violent enforcer of the will of the secular
sovereign—for example, the police.

Having just derived this proposition, I must hasten to add
that I am terrified by it, because it could be cited as authority
for terrorism of all kinds, including, in the American experi-
ence, the murder of physicians who perform abortions. Con-
sider this graceful but chilling and, one hopes, somewhat ironic
comment by Martin Buber in his famous 1929 essay entitled
“Dialogue”: “I have not the possibility of judging Luther, who
refused fellowship with Zwingli in Marburg, or Calvin[,] who
furthered the death of Servetus. For Luther and Calvin believe
that the Word of God has so descended among men that it can
be clearly known and must therefore be exclusively advo-
cated.”20 In short words, Buber is saying that the believer who
knows he is right may not hesitate to kill for his beliefs—and
that others lack the basis to criticize him.

If Buber is right, might we not say the same of John Salvi,
convicted of two 1994 fatal shootings at a Brookline, Massa-
chusetts, abortion clinic? After all, if a pro-life protester is per-
suaded by his religious understanding that fetuses are human,
that abortion is murder, and that physicians who perform abor-
tions are thus, literally, baby-killers, why (other than moral
cowardice, a fear to face the judgment of the society) should he
not kill the doctors? The argument is an old one: If I have a gun
in my hand and I see an adult about to kill a child and I have no
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other way to prevent the murder, surely I am justified in point-
ing my weapon and killing the adult. The fact that the society
disagrees is (in Buber’s terms) irrelevant if I am sure that God
teaches otherwise. The fact that my coreligionists disagree may
also be irrelevant, because I could be right, and they, wrong.
Thus does Buber’s argument justify religious terrorism.

Pro-life terrorists often cite as inspiration the violent dissent
of John Brown and his followers: if violence is permissible to
end the great evil of slavery, then why not to end the great evil
of abortion? The easy answer is that John Brown was not justi-
fied either, an answer that is made easy only by our moral
smugness 130 years after slavery ended. But I will pass that
answer because I do believe that violence was justified in the
battle against slavery, or, more precisely, I believe that the gov-
ernment that tolerated enslavement of human beings had for-
feited its exclusive prerogative to use force. This does not mean
that every use of force by one of that government’s opponents
is thus legitimate—one still must find an independent moral
justification—but it does mean that use of force by the (illegiti-
mate) government’s opponents is not automatically less legiti-
mate than use of force by the government itself. So (following
Buber), we might conclude that as long as the disobedient is
certain that the practice he wishes to stop is sufficiently evil, we
must not criticize him for his violence, unless we also criticize
the state for its violence.

But Buber is surely wrong, at least in the implications of his
assertion—wrong if not in the Europe of the days of Christen-
dom then certainly in the United States of the twentieth cen-
tury. The individual who is loyal to the religious sovereign
should be willing to forgo the use of violence in a political soci-
ety he deems basically fair and just, a society in which respectful
dialogue is possible. Rarely is it possible to reach a general
judgment about the society on the basis of a single unjust law.
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But this does not quite resolve the matter, because a set of laws
will sometimes render a society unjust, that is, an illegitimate
sovereign, in which case its claim to the exclusive right to use
force disappears. This was true of Nazi Germany even prior to
the Holocaust: the racial laws alone were sufficiently totalizing
and oppressive that the sovereign was illegitimate in liberal
terms. The same was true of the United States in the era of sla-
very and for the most ruthless parts of the era of Jim Crow. In
either case, Nazi Germany or the American slaveocracy, the
fundamentally unjust sovereign had yielded its exclusive right
to use force, which means that the disobedient, even the reli-
gious disobedient, could use force, too.

What other answers are possible? It is no answer to say what,
in the end, the secular liberal wants to say—that slavery is
wicked and abortion is not—because not everybody believes
that. (In some surveys, a majority of Americans say they think
abortion is as bad as killing a child.) And it is hypocritical for
the secular liberal to say that the opponent of abortion should
take his cause to politics, because the secular liberal thinks
abortion is a constitutional right and thus should be outside the
realm of politics. (As it happens, I think abortion should be in
politics, not out of it, but that is rather a moot point.) The best
answer is not political or philosophical, but theological: that
God hates violence, and that the killer by his conduct mocks
the very pro-life ethic that he cites as inspiration. The late
Joseph Cardinal Bernadin, who frequently addressed this point,
was precisely right: the ethic of life must be a seamless web.

Of course, the secular liberal will find this answer inade-
quate, and so will the pro-life terrorist. After all, it is enough for
the killer to say “I disagree with you about God”—and we spin
down the path to violence. But it may be that the political an-
swer sounds in practicalities rather than in moral legitimacy.
The one fact that the secular liberal knows is that if the pro-life
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terrorist kills, the law will treat him as a murderer. The United
States, quite famously, has no concept of political prisoner, and
the recent discovery by the left of the old “Silent Majority” slo-
gans of law and order means that the killer goes to prison.
Force is itself an argument, and it is, in practical terms, usually
decisive. In short, even if the terrorist is unconvinced of the le-
gitimacy of the political sovereign’s claim to exclusive right to
use force, he knows that the sovereign is, as between the two of
them, much the better armed.

The point is by no means trivial, and it helps illustrate the er-
ror of Buber’s approach (and thus of Salvi’s). The reason is quite
basic. Even if it is true, as I believe it is, that the existence of
multiple sovereignties makes a hierarchy of moral authority im-
possible to establish, this result, at a minimum, simply weakens
the claim of either sovereign to the right to resort to the ulti-
mate sanction, which is killing. Thus it is a gross moral wrong
for a pro-life protester to kill a physician and it is also a gross
moral wrong for the state to execute him for doing it.

Yet this argument seems inadequate, because it seems to
equate as moral propositions the action of the disobedient who
does murder and the action of the state in capital punishment.
Perhaps this is a proper equation—certainly important parts of
the Christian tradition would hold that it is—but at the same
time, one must recognize a certain moral casualness in the com-
parison. Even when two killings are both wrong, they are not
necessarily wrong for the same reasons or in the same degree.

Yet the philosophical problem, although sensitive, is hard to
avoid, once we begin to question the basic Hobbesian assump-
tion. We are then left with the proposition that every act of
violence requires an independent moral justification; in other
words, “I’m just enforcing the law” doesn’t count. A police offi-
cer would instead have to say, “I am enforcing a morally just
law.” Were someone else to ask “Sez who?” it would be no
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answer for the officer to point to some other authority, such as
the court or the legislature, because the disobedient might sim-
ply answer, “So what?”

Once we begin this game, the iterations might be endless.
Thus it may be that we cling to our Hobbesian definition of
sovereignty—the exclusive prerogative on violence—because
other paths lead, not to a life, as Hobbes so famously put it, that
is “solitary, poor, nasty, brutish, and short,” not to anarchy or
lawlessness, but to the unthinkable need to offer a fresh moral
defense of every official action. We would possess, in other
words, no foundation of legitimacy on which to build. And so
we retreat to Hobbes, not because he is obviously right, but be-
cause we cannot think how to do anything else.

Separate Sovereigns?

But we need not, yet, despair. The fact that there are multiple
sovereigns does not mean that each is sovereign over an identi-
cal sphere.21 Consider once more by way of example the case of
the disobedient John Fries, who raised an armed militia to wage
violent battle against both the state of Pennsylvania and the ill-
fated federal property tax that the Congress enacted in 1798.
Returning to Hobbes, we can distinguish the violence of Fries
from the violence of the armed soldiers who at last arrested
him, on the following ground: with some carefully drawn ex-
ceptions for instances of resistance to armed oppression, the
exercise of armed force is the special privilege of the secular po-
litical sovereign. If there are other sovereigns—religious, for
example—they, too, might hold certain exclusive privileges that
nobody else (especially not the state) may exercise. Indeed, the
belief that the state may not interfere with the moral and theo-
logical instruction of the religious sovereign is the key to much
of the objection to the public school curriculum that I discussed
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in the first lecture: just as the church may not offer violence, say
the parents, the state may not offer an ethic that competes with
family religion.

The implications of this possibility are also a little scary.
Grant the political sovereign its exclusive right to violence—in
turn, the political sovereign must grant to, say, the religions the
exclusive right to moral instruction. Certainly this balance was
at the heart of the Roman Catholic argument against compul-
sory public education in the late nineteenth and early twentieth
centuries, and, as we saw in the first lecture, it echoes in the ar-
guments for public school vouchers that one hears today. The
private religious school, in this vision, exists precisely because
of the sovereign authority of religion over the moral education
of the young. For the state to offer competing instruction in a
public school, and to tax non-users to do it, the argument might
run, is, in principle, no different from the choice by a religious
organization to stockpile weapons: it represents the impermis-
sible crossing of a definitional boundary. When the boundaries
are freely transgressed, the continued existence of the sover-
eign itself (which is defined by the boundaries) is threatened.
This would explain why the federal government would attack
the Branch Davidian compound in Waco, but it would also ex-
plain why Christian Coalition and Excellence in Education
would succeed in altering the content of school curricula and
the membership of school boards.

Of course, the notion that each sovereign holds sway over its
own sphere might seem to leave us back where we started, as
morally casual as the original Hobbesian assumption, because,
no matter how it is spruced up, it seems, at bottom, to assume
the primacy of the will of the secular political sovereign over
the will of any competing sovereign. That is the move that
leads in the end toward a community-destroying statism of the
sort that I condemned in the first lecture. I would like to think
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that we avoid this result, in part, through making the compet-
ing sovereigns real rather than metaphorical. For example, as I
just suggested, we might decide that the state may never inter-
fere with the religious sovereign’s jurisdiction over the family,
unless the religious sovereign uses violence, which is the state’s
exclusive privilege. In practice, we do not actually go this far,
and as long as we do not, the Hobbesian solution is harder to
justify. So although I am prepared, for now, to stick with the an-
swers I have just offered, I must emphasize that I am a long way
from being convinced that they are right, and, indeed, I think
that if there is a flaw in the model that I am espousing, it comes
precisely at this spot.

Disobedience and Violence (II)

Let me move for a moment from moral opposition to the mur-
der of physicians at abortion clinics to moral opposition to the
act of killing that a majority of American adults continue to in-
sist is involved in abortion itself. Most Americans want abor-
tion to be legal in most cases, but most Americans also think
abortion is the killing of an entity that has a separate existence
from the pregnant woman. Although there are certainly pro-
life atheists (the journalist Nat Hentoff comes to mind), the
leadership of the anti-abortion movement in America is princi-
pally motivated by an understanding of morality developed in
religious communities. I mention this point because Christian
theology carries a strong tradition of resistance to unjust laws.
The church has long taught that unjust laws are not entitled to
obedience—St. Augustine in particular refined this doctrine—
but St. Thomas Aquinas went further, teaching that unjust laws
are themselves acts of violence. Pope John Paul II, in his recent
encyclical The Gospel of Life, quotes extensively from Aquinas in
his frank effort to justify disobedience to constituted authority
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in the cause of preventing the enforcement of laws allowing
abortion or euthanasia.22 (He also criticizes, but with less
rhetorical force, laws permitting capital punishment.)

Aquinas’s point provides a useful inversion that is related to
our inconclusive argument about the relative justifications for
violence. When Aquinas argues that unjust laws are themselves
acts of violence, he is only observing what in our statism we
tend to miss: when the secular sovereign goes to enforce its
laws, it does so with guns drawn.23 One reason to be skeptical of
state power is precisely this sad fact. The state—the secular
sovereign—owns the weapons, the police, and the armed
forces, and all of that apparatus can and often will be brought to
bear on those who deny its sovereignty. The claim of serving a
different sovereign, a claim absolutely essential to the Christian
vision of disobedience, is one over which the secular sovereign
is ultimately willing to kill.

I do not deny, of course, that sometimes the secular sover-
eign is justified in killing to enforce its laws. But the (potential)
willingness of the secular sovereign to be violent in rejecting all
claims of separate sovereignty is worrisome—understandable,
but still worrisome. (Lest one think that the secular sovereign is
not always prepared to kill disobedients, consider for a moment
why it is that the police who make arrests always wear guns.)

From this perspective, it suddenly becomes much easier to
understand the rhetoric of the “gun lobby,” which drives liberal
intellectuals half mad with its wholly implausible and yet some-
how seamless argument that the gun in the household is the ul-
timate security for individual liberty. That argument is aimed at
fears not of the escaped convict climbing in the bedroom win-
dow in the middle of the night but of the tanks rolling through
the streets of town. When sufficiently fed with hate, that fear
can lead to the ultimate horror, as we witnessed in April of
1995, when a 4,800-pound car bomb destroyed the Federal
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Building in Oklahoma City, killing nearly two hundred people,
many of them children. The accused bombers, according to
news reports, had vague connections with the seemingly num-
berless private paramilitary organizations that stockpile weapons
against what they consider an illegitimate and oppressive gov-
ernment regime. (Some of the groups, following the lead of the
shadowy and extremely dangerous Christian Identity move-
ment, have come to refer to the constituted American govern-
ment as ZOG, for “Zionist Occupation Government.”)

No political theory, no political or personal grievance can
justify such wanton slaughter. And yet the Oklahoma City
bombers differed from the many other violent resistance move-
ments in our nation’s violent history not in their vision of the
government as the enemy, but only in the sophistication of
their weapons and the soullessness with which they practiced
their wicked craft. Much of the political violence in the nation’s
history has been in causes that were deemed of enormous im-
portance at the political moment but that seem, in somber ret-
rospect, quite trivial. Thus, one could now look back and say
that the aforementioned 1798 armed revolt against the federal
property tax was in a trivial cause. At times, these violent move-
ments have even acted in what I at least would consider a good
cause, such as John Brown’s aforementioned raid on Harper’s
Ferry in a fruitless effort to spark an uprising among slaves. On
some I am ambivalent. I have in mind, for example, the Black
Panthers, who, alongside their sterling work of feeding the
hungry and empowering the despised, counseled African
Americans in the ways of armed self-defense. And some move-
ments deserve ready and unstinting condemnation, which is
where one would place the Ku Klux Klan in its days of greatest
power and the far too numerous white supremacist groups of
our unhappy era.

Today’s white supremacist groups are linked by a peculiar
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narrative of justice—or rather, injustice—in which citizens
must arm themselves to be adequately defended against a gov-
ernment that will use force of arms to deprive them of their
constitutional rights. There is a tragic negative synergy here,
once one realizes that the principal right they believe to be at
risk is their right to bear arms, the right they believe they are
forced to exercise to prevent its infringement. And because the
government is presumptively the enemy, it becomes natural,
even rational, to shoot at and perhaps to kill law enforcement
personnel who try to arrest the members of the community for
violating the very laws that they have formed in order to
protest.

One must not make the mistake of assuming that the vio-
lence and perhaps paranoia of these groups is an argument
against the ideal of self-constituted communities; it is simply
evidence, were any needed, that there is wickedness every-
where. And it should not be taken to bolster the terrifying yet
specious arguments of the supremacists if one adds, as one is
constrained by candor to do, that the underlying fears of the
secular sovereign’s potential for violence against disobedients
are all too often borne out by events. Consider, for example, the
use of real bullets to disperse anti-war protesters in the early
1970s, the use of police dogs to attack peaceful civil rights pro-
testers a decade earlier, and, at the national level, the use of
armed force to suppress the early trade union movement, most
notably Grover Cleveland’s sending soldiers for a military as-
sault on the Pullman strikers in 1894—an episode, ironically,
cited as precedent by the Eisenhower Administration in 1958,
as it searched desperately for a legal rationale for sending
troops to Little Rock to enforce a court order requiring deseg-
regation. (In fact, it was the only precedent that a representative
of the Justice Department, grilled by furious segregationist
senators, was able to cite.)
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And to the risk of murder at the hands of state functionaries
one must add the traditional risk that the disobedient will face
the lynch mob, for even when the secular sovereign ends up not
killing those who claim to serve a different sovereign, an
aroused local citizenry sometimes will do the job instead. This
is quite famously true in the murders of scores of black Ameri-
cans by mob violence between the end of the First Reconstruc-
tion in the 1870s and the successful conclusion of the legal
structure of the Second in the 1960s. But those lynchings do
not quite make the point, because they were killed precisely for
insisting on their right of equal allegiance to the secular sover-
eign, not for the claim to serve another. Those who claimed to
serve another sovereign were sometimes treated differently, as
evidenced by the Ku Klux Klan’s willingness to make at least a
bit of common cause with Marcus Garvey’s Universal Negro
Improvement Association, which aimed in large measure at a
“return” to Africa of American citizens whose skin happened to
be black.

A better example of killing for the insistence on membership
in a distinct community was the experience of Mormons and
Roman Catholics, many of whom were murdered for their dif-
ferences in the streets of American cities during the nineteenth
century, including more than one riot sparked by a battle over
the proper content of a prayer. Indeed, America’s historical
anti-Catholicism also served as justification for official violence
by the secular sovereign, the national government—the vio-
lence, incredibly, of war. As the historian Paul Johnson writes:
“In the McKinley-Roosevelt era, the Protestant churches were
vociferous supporters of American expansion, especially at the
expense of Spain, since they saw it as a God-determined pro-
cess by which ‘Romish superstition’ was being replaced by
‘Christian civilization.’”24

I count myself as one who believes that some of our potential
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for intolerance, along with the violence that it breeds, can be
mediated by education. On this point John Dewey (whom, in
the first lecture, I might have seemed to malign) was surely
right. So was Horace Mann: if you want to build a good repub-
lic, you must first build good republicans. And you have to start
early. Recently, a news magazine carried a heartbreaking pho-
tograph of a small boy—he was white—holding an automatic
weapon and standing in front of the Confederate battle flag.
Somebody certainly started early with him.

Of course, if we are to preach more tolerance, it is not suffi-
cient to preach it to intolerant, divisive religionists, of which
there are many; we must preach it as well to intolerant, divisive
secular liberals, many of whom seem to value diversity across
every spectrum except the religious. (Born-again Christians are
woefully underrepresented at the nation’s elite campuses, but
when was the last time students or faculty organized to demand
that more be hired?) Tolerance is not simply a willingness to lis-
ten to what others have to say. It is also a resistance to the quick
use of state power—the exclusive prerogative of violent force,
remember—to force dissenters and the different to conform. I
do not think that Hannah Arendt was right in arguing that vio-
lence and power are opposites. I think my late Yale colleague
Robert Cover had it right: power, by whatever name, is vio-
lence, violence implied if not violence committed.

That is why people with power have a moral obligation to be
cautious rather than reckless in its exercise. In the first lecture,
as we struggled to reinterpret the Declaration of Indepen-
dence, I argued that the ultimate test of our democratic preten-
sions is the way we treat those whose dissent, whose acts of
resistance to the sovereign’s will, challenge our most cherished
assumptions. I do not mean the violent, for the reasons I have
been elucidating—I mean those who, as Dr. King used to say,
are determined to make business as usual impossible. This is a
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greater problem for liberalism in the 1990s than it was in the
1960s because liberalism has won so many political battles in
the intervening decades that it has developed a troubling moral
complacency, particularly with respect to the tough questioning
of authority that was once its glory. Demonstrations against lib-
eral positions? Sit-ins? Non-violent resistance? Un-American!
Get some new laws! RICO ’em! It is indeed a bit embarrassing,
given the 1960s, but when today’s political liberals talk about,
say, protests at abortion clinics, one can hear, echoing down
time’s corridors, the terrifying logic of the silencing slogan of
the silent majority days: “America—Love it or Leave It!” Which
means, of course, “Our America—do it our way or go to jail!”

Disobedience and Definition

Having gone a good way down this somewhat anti-legal path,
let us now retrace a bit of ground, taking a different turning to
obtain a different view. After all, the decision on how to treat
disobedience is also a part of the community’s act of definition.
In particular, the criminalizing of disobedience, quite apart
from any question of deterrence, or even of signaling disap-
proval, may provide the community with crucial definitional
moments. It is here that today’s debates over whether to release
from prison those whose offenses are non-violent overlook a
key question—or perhaps presuppose its answer. What reason
is there that the community’s most intense definitional acts
must draw their circles only around non-violence, screening
only violence out? Might there not be other forms of defini-
tion, other screens that are, for particular communities, every
bit as important, every bit as intense?

Consider, by way of example, the many colleges and universi-
ties that, during the 1980s, adopted regulatory codes governing
what is sometimes called “hate speech.” Critics of these rules,
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myself among them, questioned both their necessity and their
wisdom, and many of the codes have since been challenged in
court and struck down as unconstitutional or, in certain cases, as
violations of state law.25 And yet campus rules against hate
speech, just like the seditious libel laws of the early Republic,26

just like Lincoln’s closing of newspapers that in his judgment
impeded the war effort, just like the frequent legislative bans on
a set of acts referred to loosely as vices, are all constitutive of a
community. What act of self-definition could be stronger than
the declaration that People who say X are no part of us? Surely
Pope John Paul II does nothing different when he declares, in
his recent encyclical on The Gospel of Life, addressed to “all the
members of the Church,” as follows: “In the case of an intrinsi-
cally unjust law, such as a law permitting abortion or euthanasia,
it is . . . never licit to obey it, or to ‘take part in a propaganda
campaign in favour of such a law, or vote for it.’”27 This, says the
Pope, is what Roman Catholics must believe, and how they
must act. He is attempting an act of definition, which every
community has a right to do, and which, under the canons of the
Catholic Church, the Pope unquestionably is called to do.

Remember the point we have already reviewed: self-
constituted communities of meaning, unlike the Constitution-
bound political sovereigns, may censor both the words and acts
of their members. Members who do not like it, as we are re-
minded by Albert O. Hirschman in his well-known monograph
Exit, Voice, and Loyalty, may protest or leave.28 (The difficulty of
leaving, and often of protesting, in political communities is an
eminently sensible reason for placing constitutional limits on
their ability to create conditions that make people want to.)

According to Hirschman, the dissatisfied are more likely
to choose voice—his word for protest—if they believe that
their complaints will make a difference in the behavior of the
entity in question at relatively low cost to themselves. And the
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political sovereign must certainly take steps to assure that the
many self-constituted communities in its midst do not use vio-
lence or other forms of coercion to bar exit, because that option
must always be available if the communities are to be left alone.
Some will choose to leave. But to stay in the face of one’s own
deeply felt objections—to stay after protest is rejected—is the
ultimate act of loyalty, of willed and real allegiance to the com-
munity, for the self is then voluntarily submerged to the com-
munity’s will—or, more properly, to the community’s will as
expressive of the meaning assigned by whatever source of au-
thority the community respects.

So—to return to the principal example—I do not believe that
the adoption of hate-speech regulations should be viewed prin-
cipally as a constitutional question, for much the same reason
that I think the Supreme Court did a great service to the ideal
of community self-definition when it ruled that obscenity could
be ascertained according to the standards of local communities
(even though the communities it had in mind were of the arbi-
trary geographic variety that I have criticized). Although I hap-
pen to believe that hate-speech rules send a variety of troubling
messages, I am reluctant to argue against the authority of a self-
constituted campus community to impose them.

An additional word should be said about obscenity, which is
often characterized as a “victimless crime.” Quite apart from
the feminist argument that we should think of pornography
rather than obscenity as the relevant category and that pornog-
raphy has its victims, both in its production and in its use, one
must point out that it follows from the nature of community
self-definition that the category of “victimless” crime cannot
sensibly be said to exist; were there no victims, there would be
no crime. The act of criminalization is itself a self-definitional
act, and although it is often done in the name of the victims, it
might more accurately be said to be done by the victims—for
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the community’s lawgivers are a part of the community, and
their judgments on what to forbid are ideally based on the pre-
vention of harm to the whole but are at least based on the pre-
vention of harm to themselves, even if the harm to themselves
is a harm to their sensibilities.29 Thus the labeling of a crime as
victimless is actually an argument about epistemology: it is a
claim that what the community defines as a harm is not prop-
erly classed as such. And in the epistemological system of the
critic, this is no doubt true. But the critic’s conclusion is only
one side of the argument. A community that is unable to adopt
and enforce its own vision of harm, based on its own epistemol-
ogy, quickly ceases to be a community that can engage effec-
tively in acts of self-definition.

I am not insisting that the ability of a community to define it-
self must be without limits. But in a society founded on a Dec-
laration of Independence that warns against the rejection of the
repeated petitions of the citizenry, those limits should be few,
and we must avoid the totalizing tendency to treat all of our
deeply held values as principles by which not only the national
sovereign but every community, no matter how constituted,
must be bound.

Dissent and Dialogue

More troubling theoretical and practical questions arise when
the self-constituted community asks for more than the ability
to set its own rules and determine, within broad limits, the fate
of its own members. Sometimes, the community seeks instead
to persuade the political sovereign to make rules to govern the
conduct of individuals who are subject to the sovereign’s will
but not to the will of the self-constituted community. This oc-
curs, for example, when religious activists seek to ban abortion.
Efforts of this kind should be subject to the usual rules of 
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democratic politics. When the efforts are pressed in morally
wicked causes, they should be resisted; when they are pressed in
morally worthy causes, they should be supported; but in nei-
ther case should it matter a jot whether the self-constituted
communities pressing the secular sovereign to change happen
to be religious in nature.

The reasons for this conclusion, which runs against the grain
of much contemporary liberal political rhetoric, I and others
have presented elsewhere.30 (I also mentioned it in the first lec-
ture.) I will not labor the point here, except to say that efforts to
craft a public square from which religious conversation is ab-
sent, no matter how thoughtfully worked out, will always in the
end say to the religionists that they alone, unlike everybody
else, must enter public dialogue only after leaving behind that
part of themselves that they may consider most vital. In the
world of practical politics, where most Americans insist that
their religious convictions are crucial to reaching moral and
political decisions, dialogic rules that religious people experi-
ence as freezing them out will also continue the growing alien-
ation from mainstream politics that I discussed in the first
lecture, with no visible gain in return.

Very well, the religionists will be in the public square. What
will ensue? Nowadays, many of our disputes over the effort of
religious communities to influence the course of public discus-
sion or public law involve the category of activities that liberal
discourse lumps together, with no small degree of imprecision,
as private. This is particularly true of our continuing battle over
abortion and the more recent battle over the legal status of ho-
mosexual conduct.

Sexuality in its pure sense—whom one chooses to love and
how one chooses to do it*—seems self-evidently private, both
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in the traditional constitutional sense (the right to privacy as
extending to activities the state cannot regulate except by vig-
orously intrusive means) and in our more difficult political-
theoretical sense (the right to privacy as extending to a set of
activities that, by their nature, individuals must be free to
choose for themselves). So even though, for reasons I have al-
ready noted, it is foolish and historically naive to meet religious
objections to homosexuality by asserting that religionists can-
not impose their moral judgments on anybody else, it strikes
me as fairly easy to meet the objections on the merits, that is, to
defend the privacy right that covers sexual conduct. One tri-
umphs, in other words, by doing that which I have stressed
elsewhere is the only democratic way to meet religious claims
of morality in the public square: to argue against them on the
merits, by presenting the case for defeating them in terms inde-
pendent of the religious source of the values in question.

As a scholar and citizen who is a Christian, I worry about the
obsession of some members of my faith with rules to govern
sexuality. This is true not only in the public debate that the lib-
eral tradition believes to matter most but also in the very act of
self-definition. For example (as I noted in the first lecture), the
Southern Baptist Convention will withdraw fellowship from
congregations that “affirm” homosexuality even though the
SBC literally has listed no other moral or theological transgres-
sions which will meet with the same sanction. My concern is
that in both public debate and self-definition, the Christian tra-
dition’s strict rules on sexual conduct (which are today the
subject of so much political controversy) may be overempha-
sized—not because sexuality does not need rules (it does), not
because God doesn’t care (God surely does), and not because
popular mores have changed (that is the moment for the church
to hold steadfast rather than shredding its traditions to please
the crowd). The reason, rather, is that too often, in history and
today, many churches have behaved as though the sexual appetite
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is the only appetite that might get out of control in the absence
of hard-and-fast rules. There is not one deadly sin, there are
seven, and contemporary Western society manages depress-
ingly often to exemplify most of them.

Abortion, however, is quite a different matter, not least be-
cause the constitutional decisions of the Supreme Court in this
area are so long on assertion and short on analysis. Consider
just the most basic question in the abortion debate—whether
the fetus is human—a question that drives true believers on
both sides into something of a frenzy. In Roe v. Wade,31 the
Supreme Court ruled, for reasons it left largely unexplained,
that the secular sovereign has no authority to enact legislation
based on a particular answer to that question. The legal scholar
Ronald Dworkin has lately defended that line of reasoning as
celebrating the primacy of individual conscience, including the
religious conscience, contending that the question of when life
begins is irreducibly religious, and that therefore every preg-
nant woman, in the exercise of her own religious freedom, must
be allowed to make the decision for herself.32 Justice John Paul
Stevens has accepted the reasoning of a number of legal schol-
ars that it would violate the separation of church and state for
the secular sovereign to enact an answer to this (again) irre-
ducibly religious question.

But this clearly cannot be correct. If the state were not per-
mitted to define the beginning of life, an individual whose chil-
dren were already born could decide that they were not yet
human beings and thus slay them—a point made by the
philosopher Michael Tooley shortly after Roe was decided.33

And even if the decision on when life begins is irreducibly reli-
gious, that hardly disables the state from acting. The state de-
cides on when life begins for purposes ranging from income tax
exemptions (surely the moment of birth is arbitrary for these
purposes) to deciding whether one who kills a pregnant woman
can be prosecuted for two murders or one. Indeed, the Court’s
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own decision to allow the states to forbid abortion in the third
trimester would seem to run against its own rule, once one re-
calls that the courts are an arm of the sovereign.

This leads to the second reason that abortion is different: in
every significant philosophical system, and certainly in Chris-
tian theology, there is a vast distinction between allowing oth-
ers to break a moral rule regarding personal sexuality and
allowing others to break a moral rule protecting human life,
which explains why Evangelium Vitae is a more compelling
moral document than Humanae Vitae. Naturally, one may al-
ways answer the pro-life activist with the argument that the fe-
tus is not a human being so the moral rule against taking
innocent life therefore does not apply. But the argument is just
that—an argument—and (even if one happens to agree with it)
it is quite a bizarre one to elevate, as the Supreme Court has
done, to a fundamental principle of constitutional law.

This does not mean that Roe v. Wade is wrong (although one
would need a fresh justification to save it) or that the religious
activists who seek to overturn it are right. It does mean that
there is nothing about the religious source of their convictions
that should bar them from public dialogue—a terrible rule, and
one which, as I have mentioned, would have destroyed or se-
verely disabled the moral arguments of both the Abolitionist
movement and the civil rights movement. So the continuing
battle for abortion rights should be fought on the merits of the
rights in question, not on the ground that those who are against
it have made up their minds according to a forbidden episte-
mology.

Again, Dissent and Witness

Even those who believe in the importance of abortion rights
should see the usefulness to all of us of a continuing witness,
even at the site of abortion clinics, to the possibility of fetal
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humanity—for that witness is itself a part of our public moral
conversation. Let me here return for a moment to Pope John
Paul II’s encyclical The Gospel of Life. It clearly is not intended,
and cannot fairly be read, as a justification for violence in the
service of the Roman Catholic vision of life. But in its condem-
nation of the secular “culture of death,” the encyclical clearly is
intended, and must be read, as a justification for activism in the
cause of life.

The encyclical is quite explicit: “Abortion and euthanasia are
thus crimes which no human law can claim to legitimize. There
is no obligation in conscience to obey such laws; instead there is
a grave and clear obligation to oppose them by conscientious objection.”
The same is true even when one is simply asked to cooperate in
the exercise of the abortion right by others: “To refuse to take
part in committing an injustice is not only a moral duty; it is
also a basic human right.”34

If one is persuaded by John Paul II’s argument, what form
should the activism take? Putting violence to one side as, in my
judgment, not morally supportable, the activism falls into two
categories: witness, which can be as inoffensive as a prayer vigil
or as intrusive as blocking the entrances of clinics; and electoral
politics, by which I mean actually trying to gain control of the
levers of secular power. Although a community may obviously
do as it likes, I believe that in the special case of the religious
community, a continuing moral witness is always superior to
entrance into electoral politics.

Witness displays the religions at their best, as public moral
critics, inspiring others by the power of rhetoric and example.
It also allows the religions to remain pure in a particular sense:
if uncorrupted by the trappings of secular authority, they will
be better able to turn their critical moral attention to whatever
ephemeral forces may be in charge. They will, moreover, be
free of the political pressure to compromise that in the end
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reaches every political leader who declares himself or herself a
person of true principle. And by remaining, at heart and in
practice, as separate dissenting communities of meaning, the
religions will be able to do what they must to continue: to med-
itate on and discuss the basic narrative traditions that provide
their meanings, and to do it away from the temptations and in-
centives of the secular sovereign.

Electoral politics displays religions at their worst. One rea-
son is that the very rhetoric of the divine that fires the religious
commitment sounds arrogant and even hateful in the mouth of
one who is driving for secular power. More important, religions
that drive for secular power lose their best selves, for once one
is able to tell others what to do, the incentive for inspiration
disappears, replaced with the incentive for violence that is a
characteristic of the secular sovereign, and so the religions be-
gin the process of losing their souls. Let me here repeat what
has often been said about the ultimate danger of the religious
drive for political power, a danger not to politics but to the na-
ture of religion itself: the inquisition became possible when the
church gave up the power to die for its beliefs in exchange for
the power to kill for its beliefs.

Again, Disobedience and the Courts

There remains the question of how the courts should treat
those who are disobedient because of the commands of a sepa-
rate sovereign, although the question need not long detain us
now, as I will discuss it in the third and final lecture. For now,
suffice it to say that we know that the courts are unsympathetic
to civil disobedients in general, and the addition of a religious
argument often makes matters worse rather than better. Not
only do contemporary religious freedom plaintiffs fare badly;
religionists who, in their disobedience, are seeking to change
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the existing laws of the secular sovereign often fare worse. One
need not consider what I have already said about arrested mem-
bers of Operation Rescue being forbidden to argue justice to
the jury; just consider the Supreme Court’s decision in Walker
v. City of Birmingham,35 sustaining the contempt citations issued
against Martin Luther King and the other leaders of the South-
ern Christian Leadership Conference for parading in Birming-
ham on Good Friday and Easter Sunday without a permit and
in defiance of a court order. Put aside the general question, of
which I will say more in the third lecture, of whether the Court
was correct to rule as it did, that a citizen generally may not
raise constitutional arguments to explain the defiance of a court
order. Just recognize that King and his fellow religionists had
obvious religious reasons for wanting to march on Easter as
against some other day—reasons the Justices treated as unim-
portant.

In this the Supreme Court was not at all aberrational. Our
nation’s refusal to acknowledge the category of political crime
renders it difficult for the disobedient to explain to a court why
the reasons are so important—unless the reasons sound in a fa-
miliar secular category, like running a red light to get to the
hospital to perform a heart transplant. We have in American
law and rhetoric only two categories of disobedients: those who
are able to come up with a secular excuse for their lawbreaking
and can therefore escape punishment, and those who are not
and therefore cannot.

Still, it is unlikely that a lack of judicial sympathy will drive
dissenting religious witness entirely underground. On the con-
trary, only rarely will religious beliefs held with such fervor re-
main secret. Instead, the courts will often make their decisions
in the full knowledge that some, perhaps many, of those who
are subject to them will be members of self-constituted com-
munities of meaning and will, because they serve multiple sov-
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ereigns, feel constrained to disobey. One question we rarely
pause to consider, but should probably think about more often,
is whether it is ever appropriate for a judge called upon to de-
cide a question of law to take into account this possibility—no,
this likelihood—of disobedience. I ask only that you restrain
your immediate answer of “Certainly not!” until the conclusion
of the third and final lecture, in which I will spend time on the
question.

The Dissent of the Governed

The principal point is that the way we conceive of dissent
makes a difference in our rhetoric, our law, and our ability to
create conditions in which communities of alternative meaning
are able to flourish. That is why we must try to do the Declara-
tion of Independence one better. Perhaps governments—good
and fair ones, anyway—do not after all derive their powers
from the consent of the governed. Perhaps they derive their
powers instead from the dissent of the governed. For the fair-
ness and democracy of any state should be assessed not alone
through a study of whether its majorities examine it and find it
good, but through a study of whether its minorities examine it
and find it good. Another way to look at the matter is this: the
justice of a state is not measured merely by its authority’s toler-
ance for dissent, but also by its dissenters’ tolerance for authority.

And if we believe, as I think we should, that more dissent is
better than less, then we must find ways to clasp our many un-
ruly yet non-violent disobedients to our hearts, even as we dis-
agree, sometimes vehemently, with the causes they espouse.
How, after all, can one have true allegiance to a secular state
so totalizing that it is unable to tolerate action—not just belief,
but action—that flows from the rich diversity of meanings
that are developed in a flourishing culture of self-constituted
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communities? And if many, maybe most, of those communities
are religious, and many of those religious communities chal-
lenge moral propositions to which we hold fast with great af-
fection, surely we should view the process as a spur for
important public moral dialogue rather than as a threat to our
fundamental liberties.

Still, our own rhetoric confounds us. We are accustomed to
describing these religious disobedients, with their irksome re-
fusal to surrender their own vision of God’s will for a secular vi-
sion of the will of man, as fanatics, fundamentalists, somehow
directed by forces not amenable to reason. But this is simply a
picture of the human condition, and it applies as easily, and as
accurately, and with all the same strengths and weaknesses, to
the political and legal systems within which the religious or
non-religious disobedient struggles. One sees, on the part of
the religious disobedients and the system that would crush
them alike, a striving, a yearning, almost a desperation for the
divine, seeking a vision not only of inerrancy, but of immutabil-
ity: the rule is thus and cannot be other than thus and has never
been other than thus. “The fool has said in his heart there is no
God,” wrote Aquinas, borrowing from scripture, and many
philosophers have pilloried him for it. But sometimes we feel
the same way about our religious disobedients: “The fool has
said in his heart there is no law.”

Of course, there is law—but our struggles over its meaning
are often as baffling to the many self-constituted dissenting
communities in our midst as their arcana of theology and
morality are to the rest of us. Translation is not, thank God, im-
possible; but we often act as though it is undesirable. In the
modern world of secular politics, enforcement is preferable to
persuasion; for all the fine talk in our political philosophy about
the virtues of conversation, nobody seems to have the time or
the inclination to engage in any—not, at least, across the seem-
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ingly infinite and often trackless gulfs that divide our commu-
nities one from another. Far better to be able to say, simply, Do
this—and have it done, like the servants of the centurion in the
Gospel parable. That is the sense in which power tends to cor-
rupt, even in a democracy: when one possesses power for too
long, law becomes less the glue that knits us together than the
name that we give to conclusions for which we would rather
not offer arguments. The law need not be explained as long as it
is spelled out (inerrantly) and obeyed (unquestioningly), for we
know it to be right. That, of course, is the essence of what we
have come to call fundamentalism, which is why fundamental-
ism may be simply another name for law.
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In the  f i r st two lectures, I have discussed the ways that
our notions of allegiance and dissent may interfere with the
ability of communities of meaning—particularly religious com-
munities—to thrive or even to survive, especially if those com-
munities share visions of reality that are at sharp variance with
the vision of the dominant political community. At the same
time, in styling these lectures a “meditation,” I have disclaimed,
in large measure, any law reform ambitions. But I am, of
course, a law professor, and so the disclaimer eventually must
collapse, and I suppose today is the day. Because in this third
lecture, I will address with some precision what I have only
hinted at over the past two afternoons: the role of the courts in
establishing the way that we as a society confront the dissent of
the governed. And when one discusses the role of the courts,
one inevitably shades into suggesting what judges should do.
And so I shall.

Let me offer a bit of a roadmap, for we will be discussing
what may seem three sharply different subjects, although I
hope to be able, by the end, to tie them together.

First, we will consider the ways in which judges are uneasy
about the fact that they are a part of the sovereign, which re-
sults in an inability to deal effectively with the loving disobedi-
ence of (for example) a Martin Luther King, disobedience that
falls well short of disallegiance to the nation. Like the rest of us,
the courts prefer to pretend that they are a check on the state
rather than a part of the state, but they are far more the second
than the first. The best evidence of this is the way in which
judges, as though worried that their orders might be defied, in-
dulge in a rhetoric that sometimes makes it impossible for the
reader to tell when they are talking about civil disobedients and
when they are talking about traitors. The distinction seems to
come especially hard when the disobedients in question are
standing up to the judges because their religious consciences



tell them that they must, which is one reason that judges should
work hard, as I suggested in the second lecture, to find ways to
accommodate the needs of religionists to be different.

This leads to a second problem: ever since the civil rights era,
Americans have been taught that it is a deep and fundamental
wrong to defy the courts, wronger somehow than breaking a
law passed by the legislature. Unfortunately, this has led the
courts to greater hubris rather than greater humility in inter-
preting the Constitution, as though the fact that disobedience
is unlikely means that the judges are free to do whatever they
wish. Missing in the current debate over constitutional method
is the wisdom of the late Alexander Bickel, who warned back in
the 1960s that judicial legitimacy is found in the link between
how courts reach their decisions and why people obey them.

Third, we will examine, albeit briefly, the tantalizing possi-
bility that courts should pay more attention than they do to
popular dissatisfaction with their rulings, not merely because
the judges are not the sole repositories of wisdom, but also be-
cause, as part of the sovereign, the judicial branch, too, must be
responsive to the repeated petitions of an aroused citizenry. My
examples, once more, will be drawn largely from the confronta-
tions between law and religion, for these unruly religionists of-
ten refuse to accede to the decree of the secular sovereign, even
when that sovereign speaks through the putatively neutral
voice of its courts. Of course, any sensitivity to the concern of
the disobedients must be balanced against the ordinary under-
standing of the judicial function. Although the balance is a dif-
ficult one to strike, and I have neither the space nor the wisdom
to offer a full solution here, a judiciary that refuses even to try
necessarily contributes to the growing popular image of a sov-
ereign that is, quite literally, out of control.

In all of this, my principal goal is to reflect on the difficulty
that judges have in accepting the religious world view as one
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that can possibly guide a just and sensible citizen, and the con-
sequent judicial intolerance of the disobedience that religion
sometimes makes necessary. I hope to continue to find echoes
of our reconstruction of the Declaration of Independence dur-
ing the first afternoon of these lectures. The courts, after all,
are a part of the sovereign, and so when we contemplate the
way in which the sovereign responds to the “repeated Peti-
tions” of citizens who are profoundly unhappy, and the implica-
tions of that response for successful democracy, we can hardly
leave out the judges.

Dr. King in the Sovereign’s Courts

I would like to begin with an observation about the courts—an
aspect of the courts that all of us know but that few of us, in our
rhetoric, like to talk about. The observation is this: the courts
are a part of the government. They are, in other words, not a
check on the sovereign but a part of the sovereign, and this is true
whether you imagine the American sovereignty to reside in the
people, their representatives, or anyplace else. So all the fine
talk about “judicial review” as a way to test the actions of a thing
called “the government” or “the state” against another thing
called “the Constitution” is often little more than that: fine talk.
One does better to be more cautious, to view executive-judicial
or legislative-judicial disputes as family arguments. Because, at
the end of the day, the branches of government are stuck with
one another in a particular sense: all three share an interest in
the survival of constituted authority.

I begin with these observations for a reason. In the second
lecture, I spoke about Martin Luther King’s eloquent “Letter
from Birmingham City Jail.” It is, of course, a crucial document
in American political history. Every educated American knows
it, or should. But consider a single, simple question: What,
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precisely, was Dr. King doing in the Birmingham city jail? How
did he get there—and how did the way he got there relate to the
contents of the letter?

If you consult the popular histories (and many of the serious
histories as well) you will quickly learn that Dr. King and other
leaders of the 1963 march in Birmingham were jailed for parad-
ing without a permit. But this description is, at best, imprecise;
to the serious student of law or history, it is woefully mislead-
ing. Dr. King and the others were in jail for contempt of court,
the result of violating a court order commanding them not to
march without a permit—a distinction that might appear his-
torically trivial, but one that is, for our purposes, analytically
crucial.

One must try to visualize the atmospherics of Birmingham in
1963, the defiant civil rights marchers against the determined
segregationist city fathers. When official and unofficial forms
of intimidation proved insufficient to deter the members of the
Southern Christian Leadership Conference from marching in
protest on Good Friday and Easter Sunday, the city rushed to a
local judge and obtained a temporary restraining order (TRO)
prohibiting the parade. The petition for the injunction hinted
at mobs, lawlessness, and other threats to “the safety, peace and
tranquility of the City.” The judge issued the order ex parte—
that is, without hearing argument from the other side.

Upon receiving notice of the TRO, King issued a statement
that anticipated the argument he would later make in the more
famous “Letter”: “This is raw tyranny under the guise of main-
taining law and order. We cannot in all good conscience obey
such an injunction which is an unjust, undemocratic and un-
constitutional misuse of the legal process.” He went on to say
of his group’s planned defiance: “We do this not out of any dis-
respect for the law but out of the highest respect for the law.
This is not an attempt to evade or defy the law or engage in
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chaotic anarchy. Just as in all good conscience we cannot obey
unjust laws, neither can we respect the unjust use of courts. We
believe in a system of law based on justice and morality.”

King, then, refused to accept the fiction that the courts are
not a part of the sovereign, or that their decrees should be
judged by a different moral standard than the pronouncements
of the executive or the legislature. Indeed, had he believed oth-
erwise, his act of civil disobedience would have lost some of its
moral force. After all, King was protesting the law requiring
segregation, not the law forbidding parading without a per-
mit—but it was the second (presumptively just) law that he
broke. The moral connection is created by his insistence that
the courts are bound by the same standards as any other part of
the sovereign. Thus the court order forbidding the breaking of
the ordinance was fairly subject to moral (that is, religious) crit-
icism, whether or not the underlying law against parading was.
The decision to march without a permit then becomes a
protest, not against segregation as such, but against the court or-
der. For the court order was the illegitimate instrument of the
immoral system of segregation.

The rest of the story is instructive. After announcing his in-
tention to defy the court order, King asked for volunteers to
march and go to jail. Without a permit, and in defiance of the
TRO, they marched on Good Friday. They were not arrested.
They marched again on Easter Sunday. They were not ar-
rested. On Monday morning, the marchers were hauled before
the judge to face charges of criminal contempt—not for violat-
ing the statute, but for violating the court order. They were
convicted and sentenced to five days in jail and a $50 fine
apiece. They appealed, but the Alabama Supreme Court up-
held the contempt citation.

When the case—now known as Walker v. City of Birming-
ham—at last reached the Supreme Court, the principal issue
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was whether, at the contempt hearing, the marchers should
have had the opportunity to argue that the order was a violation
of their First Amendment rights.1 Ordinarily, when a defendant
wants to challenge a law as unconstitutionally burdening his
freedom of speech, he may first violate the law and then, when
placed on trial, raise the constitutional argument as an affirma-
tive defense. That is what the marchers tried to do here. But the
judge who had issued the order refused to listen: the only ques-
tion, he ruled, was whether or not his order had been violated.
Because the marchers obviously could not deny the violation,
they went to jail; which is how the “Letter” came to be written.

In historical context, the point is an important one. King’s
critics were not, as we tend to think today, attacking him simply
for breaking the law. They were attacking him for violating a
court order—which, elsewhere in the South, the litigation wing
of the civil rights movement was arguing that everybody must
obey, whether or not the order is popular.* This, indeed, was
the point of Cooper v. Aaron,2 the Supreme Court’s decision in
the Little Rock desegregation case, which I mentioned in the
first lecture and about which I will shortly say an additional
word. Across the country, the civil rights litigators were argu-
ing that a respect for law and order required obedience to the
courts—or, more properly, that disobeying the courts was the
same as a lack of respect for law and order. Just a few years ear-
lier, Thurgood Marshall, then head of the NAACP Legal De-
fense Fund, had warned that failure to heed the rulings of the
Supreme Court would be the end of America.

So King, in his “Letter from Birmingham City Jail,” was
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writing his way out of a paradox. That is why he takes pains in
the letter to distinguish the loving disobedience that he
preaches from the “white mothers . . . in New Orleans . . .
screaming ‘nigger, nigger, nigger’”;3 and that is why he is at
equal pains to argue that a loving disobedience, along with a
willingness to accept the penalty, demonstrates the highest re-
spect for law. King, in short, was not writing an abstract dis-
course on civil disobedience; he was, as his “Letter” shows,
quite conscious of the arguments over disobedience that were
taking place around him.

The courts, too, were doubtless aware of what was going on
around them, but they wrote as though only abstract principle
was involved. This is how the Supreme Court described the
principle on which the state court relied in holding the
marchers in contempt: “The rule of law that Alabama followed
in this case reflects a belief that in the fair administration of jus-
tice no man can be judge in his own case; however exalted his
station, however righteous his motives, and irrespective of his
race, color, politics, or religion.” And the very last words of Jus-
tice Stewart’s opinion for the majority are as tragic as they are
telling: “One may sympathize with the petitioners’ impatient
commitment to their cause. But respect for judicial process is a
small price to pay for the civilizing hand of law, which alone can
give abiding meaning to constitutional freedom.”4 And what
did the Justices mean by “respect for judicial process”? They
meant that a court order, even a seemingly unconstitutional
one, cannot be disobeyed—that the courts are simply not like
other branches of government. If the order is unconstitutional,
the person who is the subject of the order must obey it never-
theless, and challenge it later.

Yet the importance of the Court’s opinion in Walker does not
lie only in its refusal to allow the marchers to offer constitu-
tional justifications for their disobedience. This, at least, could
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plausibly be defended as the teaching of the precedents. The
more troubling problem is that by counseling the marchers to
wait and challenge the order later, the Court gave no weight
whatever to the religious narrative that led to the disobedience,
even though the Justices would have had to be willfully blind to
miss the significance of marching on Good Friday (sacrifice)
and Easter Sunday (resurrection).5 But the blindness may have
been less because of the marchers’ religiosity than because of
the Court’s determination to protect itself: had the disobedi-
ents’ excuse been taken seriously, the entire project of liberal
constitutionalism that I mentioned in the first lecture would
have been at hazard. Why? Because that project rests on the
foundational point that the courts are far wiser than anybody
else (sovereign or citizen) and thus must be obeyed, always and
everywhere and by everyone. Period.

Again, Disobedience

Let us go back a step. We saw in the first lecture that the justice
of the sovereign may be judged in part on how it treats the
repeated petitions of dissatisfied citizens. That was the point
of our reinterpreted Declaration of Independence. In other
contexts, the courts seem to understand this. Thus, the First
Amendment has been crafted into a powerful tool for the pro-
tection of citizens seeking to disobey the unconstitutional
edicts of every other agency of government. When an uncon-
stitutional statute is violated, for example, the courts refuse to
allow any punishment. If the rights the statute infringes are free
speech rights, the courts warn of the “chilling effect” of such
laws. But if those same free speech rights are infringed instead
by court order, the failure to punish disobedience is suddenly a
fundamental threat to the rule of law—and thus to the sover-
eign itself.

The courts are sometimes almost strident on the point. We
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have already reviewed Justice Stewart’s closing words for the
Supreme Court in Walker v. City of Birmingham. When you
have the time, go back and read the Court’s opinions in Cooper
v. Aaron and United States v. Nixon,6 both of which were pro-
duced by jurists keenly aware of the possibility of official dis-
obedience. Cooper, which produced the unprecedented vision of
an opinion signed by all nine Justices, commanded immediate
integration of Little Rock High School, and was written in di-
rect response to the defiant words of segregationist Governor
Orval Faubus of Arkansas, who had suggested that his own in-
terpretation of the Constitution was entitled to as much weight
as the Court’s. United States v. Nixon, a unanimous opinion
written by Chief Justice Warren Burger, required President
Nixon to surrender to the special prosecutor recordings of con-
versations relating to the Watergate cover-up, and was drafted
in the face of the Court’s certain knowledge of two points: first,
that the President had hinted quite publicly that he might defy
anything other than a “definitive” opinion; and, second, that
the Watergate grand jury had secretly named the President as
an unindicted co-conspirator.

The Nixon opinion, although conceding the importance of
the President’s claim that the recordings were protected by ex-
ecutive privilege, warned that “this presumptive privilege must
be considered in light of our historic commitment to the rule of
law,” and added that the precedent of the Burr case7—in which
Chief Justice John Marshall implied that a subpoena directed to
the President might not be enforceable—“cannot be read to
mean in any sense that a President is above the law.” In other
words, if President Nixon dared defy the Court, he would be
placing himself beyond the rule of law—that is, the law as spo-
ken by the judges.

This resistance to the idea of disobedience, although per-
fectly understandable as a matter of political science, places the
courts in the awkward position of being among the rejecters of
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the “repeated Petitions” of which the Declaration speaks. Nat-
urally, no more than (exactly) half of litigants can actually win,
and many of the losers must be among those who are challeng-
ing the sovereign. (Even excluding criminal cases, governments
win far more lawsuits than they lose.) Yet popular rhetoric
about the courts suggests that they are places to which citizens
can repair for redress when the “government”—again, some-
how defined as excluding judges—has denied them their rights.

Nevertheless, it should be plain that courts cannot really play
this role. Remember what I pointed out earlier, and what Dr.
King never forgot—that the courts are simply an arm of the
state. But they are not like the other arms, and the judges know
it. And the ways in which they are different help explain why, in
cases of genuine dissensus, the judiciary cannot operate as a sig-
nificant check on the other branches.

How is being a judge different? But for our post-civil-rights
love affair with judicial power, the answer would be obvious. A
judge can tell people what to do, but the people might not do
what they are told. And if the people refuse to do what they are
told, there is little that the judge can do about it—not, at least,
without the aid of another, more powerful branch of govern-
ment. The legal scholar Arthur Leff once wrote that behind
every judicial decision stands the massed might of the 82nd Air-
borne.8 But Leff was writing tongue-in-cheek, for he plainly
recognized that the claim is not quite true. The 82nd Airborne
stands behind the judicial opinion only if the troops are ordered
to go—and a judge cannot give that order.

The simple truth is that judges have few weapons other than
their own prestige with which to force compliance with their
edicts. Alexander Bickel pressed this point quite eloquently a
generation ago, but today’s constitutional theorists seem to find
it a little bit embarrassing.9 Nowadays, legal scholars rarely try
to link theories of adjudication to theories of political obliga-
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tion. The shelves of the nation’s law libraries are lined with
sophisticated arguments on why judges should adopt one inter-
pretive approach or another when confronting constitutional
questions, but very few of the authors bother to explain why, if
the judge follows the method advocated, anybody should pay
attention. Smart scholars have argued for constitutional rights
to everything from health care to drug use to nonpayment of
taxes, and some of the arguments are quite engaging; but con-
stitutional theory, as a body, gives inadequate attention to what
it is that turns a judicial “opinion,” as a court’s written product
is so honestly called, into a lawgiving event.

Not only is constitutional theory embarrassed by this omis-
sion—so are the judges themselves. True, judicial opinions
almost never make explicit reference to the possibility of dis-
obedience; and, when they do, it is almost always in condemna-
tion, as one would expect. The thundering anathema at the
very idea of defiance has worked its way into our political lan-
guage, I suspect, largely because of its relentless repetition by
the courts which, during the civil rights era, millions of Ameri-
cans sensibly came to love. But the fact that judges express no
doubts that their decisions (that is, opinions) will be obeyed
should not be taken to mean that they harbor none. And there
are, from time to time, moments of quite astonishing judicial
honesty. One is the Supreme Court’s 1867 decision in Missis-
sippi v. Johnson,10 in which the Justices declined to issue an order
prohibiting President Andrew Johnson from enforcing the Re-
construction Acts. The stated ground was enchantingly straight-
forward: “If the President refuse obedience, it is needless to
observe that the court is without power to enforce its process.”

But such frank discussions of judicial weakness are rare events,
even though we have known, at least since the pioneering work
of Bickel in the sixties, of the many indirect ways in which
judges incorporate into their opinions their self-knowledge of
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weakness. Bickel pointed out that the courts often use such
amorphous doctrines as standing, justiciability, mootness, and
ripeness to avoid deciding those things they would rather not
decide—and that the prudence of deciding not to decide is of-
ten a matter of preserving scarce judicial capital for the next
(perhaps more important) battle.

Contemporary scholars look askance at Bickel, who is seen as
misunderstanding the judicial responsibility to decide ques-
tions properly put. To the bloodless technocrat, this may seem
to be precisely right. To the ruthless promoter of causes, Bickel
may even seem a bit reactionary, not to say cowardly. But to-
day’s theorists often forget that Bickel pointed to the inherent
weakness of the judiciary in order to defend the courts against
mainstream critics who considered the desegregation decision
an illegitimate power-grab: the courts, he meant his readers to
understand, were not “dangerous.” Bickel’s genius came in his
recognizing what modern theory would rather ignore: it is not
obvious that people will obey judicial opinions that are wrong-
headed, and even less obvious that they should. The “passive
virtues,” as Bickel called them, enable the courts to avoid
squandering their legitimacy by seeming to find constitutional
rights everywhere. Or they did perform that function, in the
days when judicial hubris was less than it is now.

Disobedience Redux

Of course, the judicial concern for disobedience is not a con-
cern only about the edicts of the courts. Judges, as part of the
sovereign, view with displeasure any efforts to thwart the sover-
eign’s will, unless the defendants are able to convince the judges
that their efforts are in furtherance of a higher constitutional
goal. Indeed, interesting cases involving organized defiance
most frequently arise when the defendants offer a claim of con-
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stitutional right—and, when the claim is rejected, frequently
spark near-hysterical judicial rhetoric on the virtues of obedi-
ence.

In cases involving religious disobedients, the pitch of judicial
rhetoric is particularly fevered. For example, in Reynolds v.
United States,11 a unanimous Supreme Court made short work
of the claim that the religious freedom of Mormons permitted
them to engage in polygamous marriage in violation of an 1862
federal law that made plural marriage a felony—notwithstand-
ing that the law was clearly directed against the Church of
Latter-Day Saints as such. (The law also dissolved the church’s
charitable incorporation.) To allow the Mormons to do what
their religion encouraged would be, said the Justices, “subver-
sive of good order.” So Mormons who followed church teach-
ing in the matter of plural marriage were, in so many words,
subversives.

In this connection, it is useful to compare the language cho-
sen by Justice Stewart in the Walker case, which, you will recall,
sustained the contempt citation of Martin Luther King Jr., with
the language chosen a quarter-century later by Justice Antonin
Scalia in Employment Division v. Smith,12 which sustained the re-
fusal of the state of Oregon to grant employment compensa-
tion to two Native Americans who were fired from their state
job because they used peyote in a religious ceremony older than
the anti-drug laws. Although the Smith case, unlike Walker, did
not concern disobedience to a court order, the similarity be-
tween the two cases is greater than the difference, for in both
cases it was the force of religious belief that moved the petition-
ing citizens to their disobedience—and following forceful reli-
gious conviction, as we saw in the second lecture, is often very
much like serving a separate sovereign.

With this prospect the courts, so sensitive on the question of
sovereignty, can hardly be happy. Remember the line from
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Walker we heard earlier: “In the fair administration of justice no
man can be judge in his own case, however exalted his station,
however righteous his motives, and irrespective of his race, color,
politics, or religion.” Why? Because “respect for judicial process
is a small price to pay for the civilizing hand of law, which alone
can give abiding meaning to constitutional freedom.”

Now consider the words of Justice Scalia a quarter-century
later: “It may fairly be said that leaving accommodation to the
political process will place at a relative disadvantage those reli-
gious practices that are not widely engaged in; but that un-
avoidable consequence of democratic government must be
preferred to a system in which each conscience is a law unto it-
self.”13 Both opinions refer, with open dismay, to the prospect
of allowing us (in context, the religiously disobedient us) to be
laws unto ourselves. Not only is the language of the two opin-
ions similar but the basic point is in both cases the same: the law
is the law, and minorities that believe themselves mistreated
have no privilege, in their impatience, to defy it. They may file
and file their repeated petitions—but rebuffing those petitions
is evidently an obligation of the judicial craft.

In short, citizens who cite religious grounds when they defy
the democratically enacted laws that apply to everybody else
are not simply lawbreakers, although they obviously are that
too; they are, in some peculiar sense, placing their will in oppo-
sition to the General Will (as Rousseau called it) and are there-
fore actively working against the sovereign. And if all of this
sounds like the language of treason, the reason is that the ways
the courts talk about traitors and the ways the courts talk about
disobedients are, unfortunately, quite similar.

Disobedience, Treason, and Capital Punishment

Treason, the only criminal offense defined in the Constitution,
is a capital offense, which means that the state can kill for it.
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And the constitutional definition of treason is, in the present
context, quite fascinating: “Treason against the United States,
shall consist only in levying War against them, or in adhering to
their Enemies, giving them Aid and Comfort.” What is serving
a separate sovereign if not “adhering” to it? And, if that sepa-
rate sovereign commands a set of meanings different from
those imposed by the secular state, it is obviously an “enemy.”
Thus it should hardly be any surprise that the language courts
and politicians use to discuss those accused of treason has his-
torically been quite similar to the language they use to discuss
those accused of adhering to their religious rather than secular
sovereigns.

Consider where the law of treason comes from. In the An-
glo-American tradition, its source is the first English criminal
statute, which outlawed “compassing the death of the king”—
that is, planning to kill him—because, as Professor George
Fletcher points out, intending to kill the king “breaches the
duty of fealty required under the feudal system”—that is, the
trade of feudal loyalty for royal protection.14 That bargain, of
course, is at the heart of the Hobbesian contract that underlies
our contemporary understanding of sovereignty: individuals
gain security, but make themselves subject to the will of the
sovereign. Thus, our contemporary vision of treason stresses
not intention but action. The Constitution requires an “overt
act” because some English authorities argued in perfect sincer-
ity that disloyal thoughts were treasonous. (Of course, several of
the rebellious colonies made it a crime to express support for
George III.) The law of treason, in short, matches the speech/
action or belief/action distinctions that we examined in the sec-
ond lecture, in discussing the case of the anarchist Benjamin
Gitlow.

Gitlow was what was in those days called a subversive—like
the Mormons who practiced plural marriage, he was a threat
to good order, because he served a different sovereign. Still, one
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does not want to carry the analogy too far. Treason in its politi-
cal sense is considered a far more serious offense than religiously
motivated defiance of most laws, and the penalty is naturally
different too. The Native Americans involved in the Smith case
were simply refused unemployment compensation; Dr. King
spent a few days in jail. Traitors face capital punishment. But al-
though America has lynched Jews, Roman Catholics, and Mor-
mons, it has never adopted a statute allowing their execution.

The American public, in its more sober moments, is sensitive
to the risks of this willingness to kill for adherence to a separate
sovereign. When the Jeffersonians impeached Justice Samuel
Chase in 1805, and came very close to gaining enough Senate
votes to remove him from office, one of the charges was that in
the trial of John Fries, the decidedly uncivil disobedient who
took up arms against the federal property tax, Chase had bent
over backward to persuade the jury to convict the defendant of
the charge of treason, which carried with it the possibility of ex-
ecution.15 And, in a remarkable and in some ways troubling dis-
play of compassion, the Union, after its victory in the Civil
War, winded up staging only a tiny handful of treason trials.
Even Jefferson Davis, the president of the Confederacy, es-
caped trial following his indictment for treason when, along
with the rest of those who fought for the South, he was par-
doned by President Andrew Johnson in 1868.

On the other hand, in the most famous treason case of this
century, the public seemed to line up in favor of swift and cer-
tain punishment. I refer to the Rosenberg trial. Even today, one
can provoke heated argument among American intellectuals of
a certain generation by expressing a strong opinion on the guilt
or innocence of Julius and Ethel Rosenberg, accused of stealing
the secret of the hydrogen bomb for the Soviet Union. Al-
though, as a formal matter, the Rosenbergs were charged with
espionage (they turned out to be the last Americans ever exe-
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cuted for that offense), the tone of the trial, and of the com-
mentary, sounded very much in treason.16

Ideally, when the secular sovereign decides to try a citizen on
a charge that amounts to serving a separate sovereign, the jury
should be pressed toward the sobriety of democratic respect
rather than the intoxicating fury of the witch-hunt. For just this
reason, it is absolutely vital to the project of community preser-
vation that counsel for the accused be allowed to argue to the
jury on the justice of the statute that the disobedient disobeyed.
Once upon a time, for example in the John Peter Zenger case,17

the importance of allowing such arguments was well under-
stood in American practice. Nowadays, unfortunately, the
trend is very much in the other direction. Judges routinely for-
bid it. For example, the members of the pro-life activist group
Operation Rescue, when tried on criminal charges, routinely
seek and are routinely refused permission to argue to the jury
on their reasons for believing abortion unjust. Perhaps, were
they allowed to make the argument, the jury would disagree;
but to say that they should not be allowed to try is simply
undemocratic. And here I mean undemocratic in the very spe-
cific sense that I mentioned in the first lecture: tending to pre-
sume the absolute justice of the will of the secular sovereign.

Of course, juries may go into the matter even in the absence
of any argument from counsel. News accounts suggested that
the jury that tried District of Columbia Mayor Marion Barry
on drug charges discussed the propriety of the prosecution’s
conduct before convicting Barry of a lesser charge. And during
the jury proceedings of the Chicago Seven Trial in 1970, jurors
debated the constitutionality of the anti-rioting statute that
formed the backbone of the government’s case, even though
counsel for the defense had requested and been refused permis-
sion to argue the point to the jurors.18 But there is no reason to
think that this ordinarily takes place.
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Opponents of what has come to be called jury nullification
like to cite the horrors of, for example, the trials of white su-
premacists in the South during the middle years of the twenti-
eth century: no jury, it seemed, would convict whites for crimes
against blacks. But, of course, this is no argument at all, for
racist juries will release racist criminals whether argument
about justice is allowed or not; we should be about as comfort-
able arguing against free speech on the ground that some free
speakers are bigots. It is very much in the nature of the tools of
democratic dissent that they may be used by the bad guys as
well as the good guys. Nullification may be viewed as a re-
sponse by one’s fellow citizens to the dissenting petitions that,
as we have seen, a true democracy must be willing to hear. Thus
the tool of nullification is a necessary one, unless one presumes
that a given state is more likely than a given jury to choose the
correct moral answer.

Bear in mind (as I mentioned in the second lecture) that the
big question in the philosophy of civil disobedience has always
been whether the civil disobedient has an obligation to own up
to what he is doing, to take a public stance and suffer the conse-
quences. In other work, I have suggested an answer to this clas-
sic question, but my answer, I admit, has always struck me (and
others) as something of a straddle. My answer in the past has
been that the disobedient who accepts the basic justice of his
society has a presumptive obligation to be open and public,
whereas the disobedient who rejects the basic justice of his soci-
ety has no such obligation.19 I freely admit that I now find my
earlier answer somewhat unsatisfying, because it is too categor-
ical. Disobedience, surely, is a creative act, and the question of
punishment deserves a creative answer.

But whatever may be the right solution to the puzzle of when
civil disobedients are morally obligated to face punishment, the
judicial refusal to allow disobedients to argue to the jury on the
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justice of the underlying cause is bound to create a disincentive
for being open in disobedience. One common goal of the open
disobedient is to turn the trial into a forum on his or her cause.
If, in our turn to statism, we refuse to allow argument of this
kind, there is much less point to the open and loving disobedi-
ence that so much of our moral philosophy once celebrated and
that the public ministry of the Reverend Martin Luther King
Jr. so powerfully epitomized, and there is more reason than
ever for the disobedient to shirk both moral and legal responsi-
bility.

At this point, I must once more repair to constitutionalism,
for the temptation is surely to reply to my argument with the
assertion that our system does not presume the absolute justice
of the will of the sovereign. It is possible, after all, to appeal
one’s case to the constitutional courts. But the availability of ju-
dicial review creates only the illusion that the will of the secular
sovereign is subject to challenge. Remember that the judges
themselves, although they write as though it were not so, are
functionaries of the secular sovereign. And when they cite the
various clauses of the Constitution as justifications for their de-
cisions, they are able to do so and be obeyed precisely because
their claim is that they are enforcing the true will of the higher
sovereign—the sovereign compact of We, the People, as repre-
sented in the Founding Document.20 Indeed, the often oracular
nature of the relationship of the Justices to the public probably
reinforces, rather than ameliorating, the vision of a single and
essentially omnipotent sovereign.

Moreover, as the late Robert Cover pointed out, judges are
themselves creatures of violence, for lurking behind their de-
crees is violence both metaphorical and physical: metaphorical
because judges are what Cover calls jurispathic, using law to de-
stroy the narrative traditions that interfere with their visions of
justice; and physical because the judges can order the arrest and
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imprisonment of those who disagree with their edicts.21 In bat-
tles between the sovereign on one hand, and the individual or
group on the other, this characteristic matters. The judges may
command fewer forces of violence than other parts of the secu-
lar sovereign do, but they certainly command more than does
the disobedient. And if judges happen to order executions, as
they did in the Rosenberg case, the executive will usually, and
with no visible reluctance, carry them out.

Please do not misunderstand my purpose. I am not defend-
ing traitors. I simply wish that our courts would recognize the
crucial role of dissensus in our polity and thus, when facing in-
cidents of disobedience that constitute less than treason, would
avoid language suggesting that all disobedients are somehow
compassing the death of the king.

Disobedience and Interpretation

I emphasized earlier that the courts are a branch of the sover-
eign, not a check on it, a point that Martin Luther King Jr. ex-
plicitly recognized in his Easter weekend disobedience. This
means that when the courts act disdainfully toward disobedi-
ents, a part of the sovereign is rejecting the repeated petitions
of the citizen. The most obvious reason is that the courts are
not drawing people into dialogue, but are instead ordering
them about—an aspect of judicial process that conservatives
celebrated, for example, with the passage of the Taft-Hartley
Act at the midpoint of the century, and which liberals, who
want to stop anti-abortion protests, not labor strikes, celebrate
today. Citizens who have been raised to think that they are self-
governing can hardly be expected to enjoy the celebration.

In the particular situation of religious disobedients, courts
that so readily reject the repeated petitions for redress may also
be acting in defiance of the text and history of the Constitution.
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Many scholars and some judges have argued that the Free Ex-
ercise Clause of the First Amendment often requires the sover-
eign to grant religious disobedients a special exemption from
laws that apply to everybody else. The literature calls this an ac-
commodation of religious belief.

The classic example of an accommodation claim—one, in
fact, that the Supreme Court long ago upheld—involves a reli-
gious disobedient who is prosecuted for violating a local law
against door-to-door solicitation. The disobedient responds
that she is a Jehovah’s Witness, and is required by the tenets of
her religion to go from one house to the next to raise funds.22

One vision of the separation of church and state would hold
that it is unconstitutional to exempt religious groups from laws
of general application. For no good reason, this vision is re-
ferred to as neutralist. (It isn’t at all neutral: the disobedient
loses the case by definition.) The accommodationist vision, by
contrast, holds that there are times when religious freedom is
impossible unless an exemption is granted.

Accommodationists, in fact, frequently argue that the text
and history of the Constitution itself mandate special exemp-
tions. This is not the place to get into that debate (I have gotten
into it elsewhere),23 except to note that the heart of the histori-
cal case is the proposition that religious freedom at the time of
the founding simply meant being left alone to profess and prac-
tice one’s faith, but that we nowadays live in a society that leaves
almost no aspect of life alone. The United States is a regulated
society, and our national instinct is to resolve whatever crises
arise by enacting more laws. There is little if any truly unregu-
lated space, which means that government treads constantly on
religious exercise. Consequently—so the argument runs—in
order to translate the Framers’ vision of religious freedom into
one that works in the regulated world, we must create spheres
in which religions will not be regulated even though other
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things are. In this way, we create functional equivalents of the
freedom to be left alone to profess and practice the faith.24

Of course, this argument will have appeal only to an inter-
preter who believes that text and history matter; and to argue
for accommodations on grounds of text and history is to take a
position in the age-old struggle over how to determine what
the Constitution “means.” To politicians, and to many citizens,
what the Constitution means is whatever a particular political
movement needs it to mean: to oversimplify a bit, liberals know
that the document protects the right to an abortion (goodness
knows where) and conservatives know that it outlaws affirma-
tive action (goodness knows how). Constitutional theorists
make their livings by insisting that matters are a bit more com-
plicated. The debate is a large and important one; for present
purposes, I will mention only one small corner, a corner that is
closely related to our larger subject of the dissent of the gov-
erned. To explain why, I will need to digress in ways that some
might find didactic, but which, I assure you, are necessary.

Consider: One might argue that the history of the First
Amendment does not really matter—or that the text does not
really matter—or that the project that the Framers thought
they were engaged in does not really matter. One might argue
that all that really matters is finding the right principle and then
fitting it into whatever constitutional clause most plausibly
makes it work. Where that “right principle” comes from—well,
that has always been the puzzle of modern constitutional law. If
the relevant principle is the view of the majority (what “we”
think, as the courts like to say, with no apparent sense of irony),
then constitutional courts are scarcely needed, and certainly
will be unable to do the work of protecting the minority. But if
the principle is simply chosen from a particular system of moral
philosophy that the judge happens to favor, then the judge’s
theory of adjudication does not pass even the first test that I
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mentioned: there is no obvious reason that anybody ought to
obey.

Most theorists who bother to express an opinion tell us that
the people should obey for Lockean reasons: having accepted
the benefits of citizenship, they can hardly dismiss the burdens.
But this is only part of an answer. What makes obedience to
a particular court decision a burden of citizenship? Well, we
should know that: the Constitution does. That is, the Constitu-
tion both establishes the institution of judicial review (the old
saw that the Framers never anticipated it was long ago discred-
ited) and sets forth the rules that the judiciary may use to bind
the other branches. As the historian Michael Kammen reminds
us in his wonderful book A Machine That Would Go of Itself,25

Americans have always revered the Constitution, in large part
because of a sense that it provides a link between the Founding
Generation and their own. A part of what the legal scholar
Sanford Levinson has called our “constitutional faith”26 surely
turns on the popular belief that the Constitution of the present
era is not radically discontinuous with the Constitution of the
past—that constitutional change, in other words, has been
gradual and predictable, rather than sharp and unexpected.27

Thus the allegiance represented by obedience to courts is in
some sense an allegiance to a particular narrative vision, one in
which the judiciary, as it interprets the Constitution, is not
making its principles up, but discovering them in the vision of
the Framers. It does not matter whether smart scholars believe
that the public perception is accurate; my only point is that the
perception, if indeed it exists, should constrain rather than lib-
erate the judiciary.

This is not to say that the act of interpretation is entirely me-
chanical. A machine, even one that would go of itself, could not
do it. Constitutional interpretation is part science and part art.
It is a creative act, yet one constrained by norms. The legal
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scholar Ronald Dworkin has likened it to writing a chain novel,
in which each successive court adds a chapter that must be logi-
cally and artistically related to the previous one.28 I would add
that the metaphor of a novel works only as long as each writer
remembers that the most important chapter to which the new
addition must relate is chapter one—the original text. When
this task is performed properly, it is, I would venture to say, an
act of judicial allegiance: allegiance to the constitutional docu-
ment, allegiance to a particular historical narrative, allegiance
to the nation as a metaphor, and, most important, allegiance to
the nation as a people—a people whose “repeated petitions” for
redress the state that governs in their name ought never ignore.

Again, Religion and Interpretation

Let us consider how this interpretive proposition might work
in practice. In the first lecture, I argued for a strong commitment
to parental autonomy in the religious education of children—a
commitment that is crucial if we believe in the freedom of reli-
gious communities to project their narrative traditions into the
future. I mentioned at the time that although I am an agnostic
on the subject of state support of private schools, I am quite
certain that a program making aid available to some private
schools but not to religious schools would be unconstitutional
on its face. To see why, consider a city that has a rule providing
that its fire department shall answer calls at any private building
except a house of worship. The rationale for the rule is this: to
put out a fire at a church or synagogue at public expense plainly
furthers the religious mission of the congregation, if only by
saving it a great deal of money. But to refuse to put out the fire
on that ground would be a clear example of unconstitutional
anti-religious discrimination.

The Supreme Court has been much criticized for its 1983
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decision in Mueller v. Allen,29 which upheld a Minnesota pro-
gram of tax deductions for certain educational expenses, a pro-
gram mostly used by parents whose children attended religious
schools. According to critics of the decision—including the
four dissenters—the program violated the wall of separation
between church and state by granting aid to religious schools.30

Now, in the first place, this would be an awkward interpretation
of the First Amendment, since nearly every state at the time the
amendment was adopted granted aid of some sort to at least
some religions.31 Far more important, however, the argument
proves too much. If a tax deduction is state aid, and if aid to a
religious school is unconstitutional, then a tax deduction that
aids a religious organization directly must be even worse. So tax
deductions for contributions to religious charities, to say noth-
ing of churches and synagogues, as well as the tax exemption
for the property religious groups own, would all be unconstitu-
tional.

The critics of Mueller usually offer a simple distinction between
aid to religious schools and aid to churches themselves: the
special tax treatment of religious organizations recognizes 
that they perform important functions, such as charitable work,
that the state itself would otherwise have to perform. In other
words, the state may actually save money into the bargain. But
this distinction is not even interesting. In the first place, I know
of no other instance in which the argument that the govern-
ment will save money, standing alone, is allowed to trump a
constitutional prohibition. Besides, the religious schools, too,
quite obviously perform functions that would otherwise be per-
formed by the state. So, as it turns out, tax deductions for con-
tributions to a religious organization are indistinguishable
from tax deductions for tuition paid to religious schools—or, if
one is constitutionally more suspect than the other, the villain is
surely the deductibility of direct contributions.
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Most important, to hold that the state cannot constitution-
ally provide even indirect support to parents who select reli-
gious schools for their children would be to break the historical
narrative in a radical fashion. Even so hard-line a separationist
as Leonard Levy, who argues strenuously against the constitu-
tionality of aid to religious schools, concedes that at the time
that the First Amendment was adopted, several states were sup-
porting not just religious schools, but churches. Moreover, as
we saw in the first lecture, the “public” schools with which the
Framers were familiar, and those which existed during the nine-
teenth century, were essentially Protestant parochial schools.
The first bill to grant federal aid to public schools was actually
defeated on the ground that it did not include a provision for
direct aid to the religious schools. In fact, as we have seen, no-
body seriously argued that aid to religious schools was uncon-
stitutional until the argument became a useful tool in the
nativist campaign against Catholicism.

Now add to this history the simple facts that, first, most
American parents whose children are in public schools wish
they were in private religious schools and, second, most Ameri-
cans support some form of direct or indirect government assis-
tance to parents who choose religious schools. We can readily
see the continuity between the parental desires of the present
and the constitutional understanding of the past. We might, of
course, forge a new understanding, under which all state aid to
religious schools is unconstitutional, but the Supreme Court
has wisely declined to press matters quite so far. On the con-
trary, in struggling to find a balance, the Justices seem to be ac-
knowledging, albeit in fits and starts, that the constitutional
narrative that would allow assistance is far better grounded in
history than the narrative that would not. And this is a sensible
course for a judicial branch that recognizes itself to be part of
the sovereign and therefore is properly wary of repeatedly re-
jecting the repeated petitions of vast numbers of citizens.
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Where does this leave us? It leaves us, among other places,
with the hope that our judges, armed with a richer understand-
ing of the Constitution, will perhaps respond more favorably to
the “repeated petitions” of the dissenting religious parents
whom we met in that first lecture, who are trying to preserve
and nurture their traditions over time. Indeed, a court sensitive
to history and context, understanding that traditions against
state aid to parochial schools had their origins largely in anti-
Catholic bigotry—and that the public schools themselves were
created on a wave of religious sentiment—should not rush to
reinforce the embarrassing message of our discriminatory his-
tory. The Justices were wise enough to avoid this trap when
they decided in Pierce32 that the state could not compel atten-
dance at public schools: were parents not allowed to choose
religious schools for their children, their traditions might well
be destroyed. Although today’s parents who fear the destruc-
tion of their traditions tend to be Protestants rather than
Roman Catholics or Jews, the argument they are making is ba-
sically the same.

This suggests that we should be less constitutionally squea-
mish in the future than we have been in the past about allowing
tax dollars to benefit the religions. The entire Lemon v. Kurtz-
man33 tradition, under which the Supreme Court has con-
structed laborious rules for determining when aid to religious
entities (including schools) is permissible, should be thrown
out. And high time! For under the Lemon test, as it is so appro-
priately called, astonished and no doubt confused state officials
have discovered that they are allowed to give parochial schools
free textbooks but are not allowed to give them free maps. The
test was too unruly to be managed even in its infancy and has
grown only more unmanageable in its middle age.

What will we put in its place? A simple and unambiguous rule
for understanding the religion clauses: except for the strongest
of reasons, the state may not interfere with the religious liberty
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of its citizens. Some state practices—public school classroom
prayer, for instance—would probably violate the rule, because
of the obvious interference with the religious freedom of the
family. But it is difficult to imagine a program of aid that would
do so. The state would of course break the rule by showing fa-
voritism to some religions over others and, in some circum-
stances, by favoring the religious over the non-religious. But
the state would not break the rule by allowing religious organi-
zations to take advantage of aid programs that secular groups
are free to use. On the contrary: the only possible infringement
on religious liberty would come if the churches were shut out.*
And the American people would have to be thick indeed not
to notice that their repeated petitions had been, once more,
ignored.

Now, let me remind my listeners once again that I am by no
means advocating state aid to religious schools. As I noted in the
first lecture, I quite recognize that it might have unwanted ill
effects. My argument is only that such aid is perfectly constitu-
tional; and, further, that were the state to grant any aid at all to
private schools, it would be unconstitutional to leave the reli-
gious schools out. Parents who choose religious educations for
their children already sense the unfairness inherent in efforts to
evade this basic constitutional truth; it remains to be seen
whether the courts (and, I suppose, the scholars) will catch up.

Interpretation and Dissent

This would be the appropriate place to interpose a sharp objec-
tion: whatever the Court may properly consider, it should give
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no weight to what the parents think. This weird sensitivity to
public opinion is no proper part of judicial review.

But why shouldn’t judges ever be sensitive to the possibility
that their edicts will be disobeyed? In particular, why should
they not consider the different interpretive positions held by
outsiders—whether the “friends of the court” who file briefs or
the editorial writers who play to their special audiences or even
the politicians who give passionate speeches? One reason is his-
tory—as it happens, the same civil rights history we have been
discussing in the past two lectures. The image of disobedience
with which we are most familiar is doubtless of Governor
Faubus standing in the schoolhouse door. But that history is of
use only if we suppose it to prove that judges will usually be
wiser than politicians. At times they are—but over the long run,
the human beings who judge are every bit as capable of error
and wickedness as the human beings who legislate or carry the
laws into execution.

A second reason is that judicial consideration of the possibil-
ity of disobedience might violate the prescriptive rules of judg-
ing. In our hopeful rhetoric, we like to declare that judges
decide on the basis of nothing but the facts before them and the
statute, or perhaps constitutional clause, at issue. (This is why
the rhetoric of “strict constructionism” used to play so well on
the stump.) But we give the lie to this claim every time a va-
cancy opens on the Supreme Court and the various interest
groups begin to maneuver to try to ensure that the nominee is
forced, under oath, to pledge fealty to some particular constitu-
tional vision—that is, to promise to vote a particular way.

Consider once more the classic example of the civil rights
movement. As I mentioned, I believe the moral imperative rep-
resented by that movement to be the principal source of our an-
tipathy toward judicial consideration of resistance to a decree.
But the scope of what I have been meditating upon in these
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lectures—the dissent of the governed—is much broader, and I
think it possible that the court decisions on school segregation
do indeed signal the attention paid by the Justices to the possi-
bility of disallegiance.

As a formal matter, Brown v. Board of Education34 and the
other desegregation cases that preceded it and followed it all
represented interpretations of the equal protection clause of
the Fourteenth Amendment. That clause provides that no state
shall “deny to any person within its jurisdiction the equal pro-
tection of the laws.” The classic pro-segregation argument was
that because segregation laws keep white people away from
black people as well as black people away from white people,
they do not represent a denial of equal protection. This was the
argument that the Supreme Court accepted in 1896, when it
ruled, in Plessy v. Ferguson,35 that segregation on streetcars did
not violate this clause because the harm, if any, was only in the
mind of the colored people who were raising the complaints.
Plessy originated the phrase “equal but separate,” which over
the ensuing decades underwent a subtle transformation in em-
phasis and became “separate but equal.”

But the Brown Court could not hide behind the mask of soci-
ological jurisprudence that Plessy used. The reason was not that
the Justices had a richer understanding of psychology, although
they did. The reason, rather, goes back to the first lecture and
the discussion of the Declaration of Independence. By 1954,
when Brown was decided, it was clear to anybody who bothered
to look that the nation’s segregated and oppressed black folk
had offered a long series of first plausible and at last morally im-
perative “repeated Petitions” which had been met only with
“repeated injury.” The political sovereign, at the local level but
at the national level too, was ignoring the perfectly reasonable
and often quite measured and respectful complaints of African
America. After centuries of rebuff, black Americans might un-
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derstandably have come to the conclusion that the nation had
nothing to offer them—a dangerous conclusion for the rest of
America. The nation might have been at grievous risk of
metaphorical—or actual—revolution by those it was choosing
to ignore and even punish.

The Justices stepped in, one might argue, in order to undo
this grievous harm—in order to show black Americans that
their “repeated Petitions” were being heard—and thereby to
avoid providing a justification, in 1776 terms, for a massive act
of disallegiance. And how did they step in? As only judges can,
by finding a way, consistent with the prescriptive norms of
judging but not dictated by them, to interpret—that’s the key
word—to interpret the words of the Fourteenth Amendment in
a way that made racial segregation, which the Court had sus-
tained just over half a century earlier, suddenly unconstitu-
tional. And if, as I have argued, the legitimacy of a nation is
measured ultimately by its treatment of dissenters, the Justices
made a wise decision.

But the listener might once more object to this analysis, not
of the case, but of proper judicial method. Surely the fact that
somebody dissents cannot be sufficient reason to hold some-
thing unconstitutional, because every government act has its
dissenters, and the government would thus be disabled from
doing anything. Similarly, the listener might insist that the pos-
sibility of public dissent should never be even a part of the rea-
son for refusing to hold something unconstitutional—that is,
that judges should not hesitate to exercise their powers simply
because of fear that their edicts will be disobeyed. After all, it
can hardly be the function of the judiciary to make dissenters
feel good, whether about the courts, about the country, or
about themselves.

Remember, however, that the judges are a part of the sover-
eign, and as the courts share in the sovereign authority to make
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decisions, they also share in the sovereign responsibility not to
allow dissent to spiral downward into disallegiance. The Brown
Court, ironically, recognized this proposition twice: first, as we
have seen, in 1954, when the Justices read the equal protection
clause in a manner that was responsive to the repeated peti-
tions of black Americans; and, second, in 1955, in declining to
order the immediate desegregation of all schools,36 perhaps, as
some have argued, out of a fear of violent reaction by whites.
Instead, the Court decided in Brown II to leave the matter to
the discretion of the trial judges closest to the facts—and to the
people. Even if Brown II’s “all deliberate speed” formula lacked
the fine edge of logic that one would desire, judges who issue
injunctions have always possessed broad power to tailor them
to circumstances. And the principal circumstance to which the
Justices evidently thought the desegregation injunctions should
be tailored was the need to keep the peace.

Of course, the question of how to fashion a remedy is very
different from the question of how to decide that a remedy is
needed. One could sensibly conclude that whatever factors
might influence the remedial stage of a litigation, the underly-
ing question—Who wins?—should be decided without regard
to popular opinion. In principle, this objection is correct. In
practice, it is almost a non sequitur. As I noted earlier, if we as a
people did not believe that our opinions should influence
judges, we would not conduct confirmation hearings in a man-
ner designed to elicit their promises to vote as we think best. If
we as a people did not believe that our opinions do influence
judges, we would not hold so many demonstrations around the
Supreme Court.

In the fairly recent past, the Justices have evidently been at
pains to let us know that they do not listen. For example, in the
Court’s 1992 Casey decision,37 which allowed the states some
greater leeway in regulating abortion, the four Justices who
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joined the principal opinion warned that any significant retreat
from Roe v. Wade38 would send the message that the Court is in-
fluenced by changes in the political climate. The warning itself,
however, suggests that public activism should influence the Jus-
tices—if only by making them more steadfast. Indeed, the plu-
rality opinion has a surreal, almost Wonderland aspect, in the
implication that because of public protests against abortion,
Justices who might otherwise be inclined to back away from
Roe, even for perfectly legitimate analytical reasons, should in-
stead stick with it. This, too, is a way of saying that popular
opinion should influence constitutional interpretation.

I do not want to be read to suggest that judges should do
what is popular, and I certainly do not mean that courts should
be cowards. I am genuinely interested in the possible connec-
tion between the evolving constitutional understanding of the
American people and what we might describe as the “correct”
interpretation of a particular clause. So when I ponder whether
a judge should take popular disagreement into account, I am
not referring, in the manner of Alexander Bickel, to what the
judge believes is prudent or wise. I am not concerned, there-
fore, with the metaphor of the courts as possessing scarce con-
stitutional capital that they must decide whether to squander or
save. Nor am I concerned, as judges sometimes must be, with
the possibility that disobedience to a particularly unpopular de-
cision might, through a mushroom effect, cause respect for law
to vanish. I am concerned, rather, with the simple question of
whether the judge got the answer right—whether the judge
correctly applied the relevant interpretive norms to the rele-
vant texts in the relevant contexts.

In this sense, my referent is the later Bickel—specifically,
the Bickel who wrote The Morality of Consent, an extended essay
on the role of the courts (and of protest) that was published
shortly after his death. There Bickel described judicial review
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as an “endlessly renewed educational conversation” between
the Supreme Court on the one hand and the public on the
other.39 In this, he anticipated the many later theorists who
would envision judicial activity as essentially dialectical in na-
ture. But Bickel did not mean simply that the Justices were to
educate the people, for he admonished us to remember that his
metaphor was of “a conversation not a monologue.” Thus, for
Bickel, the Justices must not merely talk but also listen.

Unless one considers the process of interpretation as mecha-
nistic (an option we have already dismissed), or unless one be-
lieves that the courts are not a part of the sovereign, this
approach is not only sensible but actually indispensable. Judi-
cial review, like all governance, is indeed conversation, the
more so in a democracy. The judicial half of the conversation
involves the pronouncing of law; the public half involves the re-
peated petitions of which the Declaration spoke. When the
lawgiving sovereign (no matter what the excuse) repeatedly ig-
nores the petitions of the people whose allegiance provides its
authority, dissent may indeed blossom into disallegiance.

And the people are not idiots. When judges, even constitu-
tional judges, rely in large part on their own moral instincts in
reaching their decisions, the fact can hardly be hidden: one can
hardly claim, at this late date, that a decision like Roe v. Wade
has secure foundation in much else. Relying on their own
moral instincts already means that the judges are resting their
interpretations in part on extra-constitutional sources of au-
thority. Would it be so unreasonable for an aroused citizen—or
an aroused majority of citizens—to wonder why the judges’
moral instincts are a better extra-constitutional source than the
moral instincts of the people themselves? Clearly not; nor can
the judges themselves provide a persuasive response, unless the
response indicates a willingness to engage in that conversa-
tion—not monologue—of which Bickel wrote.
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But how is the judge who accepts this argument to avoid be-
coming a tool of the passing majority? The question answers it-
self. Judges (at least at the federal level) do have life tenure; they
do possess a degree of independence from the popular will; so
the only interesting issue is how they are to use such freedom as
they hold. A sensitivity to the repeated petitions of the citizenry
can certainly be balanced with the other, more usual norms of
the judicial function, and the wisdom of judging comes in de-
termining how the balance should best be struck. In the Brown
litigation, the Supreme Court under Earl Warren probably
produced the best balance possible. The embarrassing hubris of
the current Court may make balance more difficult; if so, its
edicts might, in the long run, contribute to the popular sense of
a national sovereign that is out of control.

We are left, then, with two interpretive propositions: first,
that a court that cares about the source of the obligation of the
people to obey should be conscious of the need to link its work
to a clear narrative that harks back to the Framing; and, second,
that a court that cares about its role as part of the sovereign
should be sensitive to the possibility that it might learn from
the possibly quite distinct interpretive instincts of the public.
The difficulty, obviously, is to find a way to make the two
propositions work together. The talent of balancing the two is
the mark of the exceptional jurist.

Consider a simple example in which our shared understand-
ing—what most of us think is the most recent chapter of the
novel, in Dworkin’s metaphor—is sharply at odds with what the
authors of the Constitution almost certainly had in mind—that
is, the contents of chapter one. (Note that even here, I refer
only to what people think is in the most recent chapter; I do not
claim that many of us, no matter how strong our opinions on
the matter, have actually taken the time to read it.) I have in
mind the Establishment Clause of the First Amendment, the
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very beginning of the Bill of Rights, which reads: “Congress
shall make no law respecting an establishment of religion.” Ask
most educated Americans what this language means, and they
will tell you in an instant that it means that the government
cannot establish religion. That belief is a commonplace of our
political and social language. It is part of our legal language as
well: every lawyer knows that the courts prohibit official “es-
tablishments” of religion, the effort that has led to the Lemon
test and other efforts to determine when a particular official act
“establishes” religion or not. Few constitutional principles (we
tell ourselves in warm self-congratulation) are as firmly estab-
lished.

But constitutional historians are aware of a different truth:
the Establishment Clause was almost certainly designed for the
single purpose of separating powers between the state and na-
tional sovereigns. The reason it begins “Congress shall make no
law respecting an establishment of religion” is that the Framers
feared only a national established religion. State establish-
ments—several of which existed when the amendment was
adopted—held no terror for the authors of the First Amend-
ment. The amendment, in other words, was about the rights of
the states, not about establishments of religion as such. On this
understanding, the Supreme Court’s 1947 Everson decision,40

holding the states subject to the Establishment Clause, makes
no analytical sense. As the legal scholar Akhil Amar has pointed
out, the decision says in effect that a clause written to grant
powers to the states actually takes it away.41 To create an anal-
ogy at the state level to what the authors of the clause hoped to
do would require the court to say, for example, that although
the state of Connecticut, where I live, cannot establish a reli-
gion, the city of New Haven, where I work, can.

But even the most dedicatedly originalist jurist would under-
standably—and rightly—hesitate before declaring that state es-
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tablishments of religion are perfectly fine. The reason for the
hesitation would surely be our popular constitutional narrative,
in which the state is not supposed to take sides on religious is-
sues. Whether or not the Framers would have been troubled if
tomorrow the state of Connecticut readopted the colonial leg-
islation that forbade non-Christians to hold public office, most
Americans would be appalled. We, the People of the United
States, would consider the state’s action unconstitutional. How
does the fair judge balance this popular narrative, the recent
chapters of Dworkin’s chain novel, with the clear and very dif-
ferent understanding of the authors of the novel’s first chapter?
One possibility is to apply the underused Free Exercise Clause
of the First Amendment to do much of the work that the
overused Establishment Clause presently does. For example, as
I noted in the first lecture, organized prayer in the public
school classroom can readily be seen to violate the free exercise
rights of families. But the Free Exercise Clause can be made to
stretch only so far: as the legal scholar Michael McConnell has
pointed out, to suggest that public tuition assistance to families
who select parochial schools for their children violates the
rights of those who choose public schools is a bit like saying
that public funding for abortion services violates the rights of
those who object.42

Indeed, a court that is sensitive to history and context, under-
standing that our narrative tradition against public aid to
parochial schools had its birth largely in anti-Catholic bigotry,
should not rush to reinforce that hateful message with a forced
and implausible reading of the Establishment Clause—a read-
ing that says to dissenting religious families who worry that
their traditions may die that the sovereign does not, after all,
hear their petitions. And so we wind up where we should be by
now: back at the subject of the first lecture, armed with a rein-
terpreted Constitution to fit our reinterpreted Declaration of
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Independence. We wind up with (hypothetical) judges who are
sensitive to the need to avoid disallegiance, and so respond
more favorably to the “repeated Petitions” of dissenting reli-
gious families, trying to project their traditions into the future,
in the face of a legal and political climate often unsupportive of
their efforts.

Now, bear in mind that my topic here is only interpreta-
tion—and that I am here offering only an example. So I am not
actually advocating, as policy, public aid to religious schools. I
am only explaining why such aid is not unconstitutional, or,
more properly, why the tradition holding it unconstitutional is
neither morally attractive nor historically defensible. And I am
using that explanation to try to meet my own challenge, by in-
tegrating a theory of constitutional interpretation with a theory
of political obligation. Naturally, there are many other ways to
perform that integration, and some of them may prove more
persuasive than the crude attempt made here. I am only insist-
ing that once we understand the reinterpreted Declaration of
Independence, we are forced to agree that the attempt itself
matters.

You may naturally disagree with my effort to resolve the
problem of the repeatedly rebuffed petitions of religious par-
ents by reinterpreting the First Amendment. But do take note
that today’s religious freedom claimants (like the racial justice
claimants of the previous generation) at least have bits of con-
stitutional text on which to hang their petitions—which is more
than one can say for many other claimants toward whom the
courts sometimes demonstrate greater solicitude.

Or you may think my answer a little too pat. Perhaps it solves
everything too neatly. Constitutional interpretation seems
most realistic when it is a little bit grubby. So probably there is a
better way to balance the clear and compelling contents of the
first chapter of the First Amendment chain novel with the pop-
ular understandings of the last. But I do not pretend to have
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found the best or the only answer; I do think that judges who
are good at their work, and who understand that they are a part
of, not separate from, the sovereign, are aware that this is the
right question.

Conclusion: The Sovereign, the Courts, and Disallegiance

I suppose we have gone on long enough. Let me take a moment
and review the path we have taken.

In the first lecture, I proposed rereading the Declaration of
Independence in a way that places dissent rather than consent
at the center of the question of the legitimacy of democratic
government. I warned that our liberal constitutional ethos—by
which I mean the tendency, common to political right and left
alike, to assume that the nation must everywhere be morally the
same—pressures citizens, across their wide variety, to be other
than themselves, when being themselves would lead to disobe-
dience. And I noted that the problem is particularly acute when
the citizens happen to be religious, because it is in the nature of
the religious citizen to try to form a community that will pro-
ject into the future an understanding of the world that may be
quite different from that of the sovereign majority of one’s fel-
low citizens. Unfortunately, the project of liberal constitution-
alism is to deny community autonomy by the force of law.

In the second lecture, I pointed out that our national history
has not been friendly to the idea of civil disobedience, particu-
larly disobedience in a religious cause, which might be de-
scribed as part of the struggle to serve more than one master.
Yet a democracy that believes in dialogue (as I hope we do) of-
ten achieves moral progress precisely through its ability to un-
derstand the motives and meanings of dissenters. Another way
to put the point is that we need disobedience, and we should
not be so quick to assume that disobedience is the same as disal-
legiance—although, to be sure, the quicker we are to dismiss
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and ridicule our disobedients, the quicker they will be to be-
come what we might call disallegianists. And we need dissent-
ing communities, both to blunt the power of the sovereign and
to help us to move forward.

In the third lecture, I have been discussing the consequences
of the first two lectures for the problem of constitutional inter-
pretation. Although judges write as though they are outside the
government, I have followed the Reverend Martin Luther King
Jr.’s suggestion that courts are no different from any other part
of the sovereign. Therefore, they share in the responsibility to
uphold the dissenting tradition of the Declaration of Indepen-
dence, and thus not to be too ready to rebuff the repeated peti-
tions of angry citizens. This implies a judicial duty to give a
degree of consideration to the public reception of their work,
a perhaps heretical claim in this era of judicial popularity, but a
perfectly sensible one if one believes that courts, too, govern.

In all of this, my concern has been for the autonomy of the
many communities—particularly, but not exclusively, religious
communities—into which democratic citizens organize them-
selves. That the mores of some of these communities may seem
to be morally objectionable or simply bizarre only fortifies the
point, for it is only through the willingness to accept these dif-
ferences that we become truly democratic. The insistence that
those who challenge accepted norms are challenging the sover-
eign itself is exactly what the Declaration of Independence was
written against. Law, which has been the leveling tool of the
project of liberal constitutionalism, should more properly serve
as a means to preserve the diversity among our communities of
meaning.

Perhaps my notion of community autonomy as the way to
regain much-needed respect for the dissent of the governed
will seem too radically discontinuous with the dominant single-
national-community ethos of our era. I admit that I have no
second solution. But it is wrong to do what we have always
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done, to find ways of forcing our dissenters into acts of disalle-
giance, so that we can treat them as criminals. True, there
might have been other possibilities had we evolved in the sec-
ond half of the twentieth century a more careful model of di-
vided sovereignties, taking the states seriously as political
entities, in the hope that unhappy citizens, ruled in part by an
entity that seemed more within their reach than the distant,
mysterious “Washington,” would find mainstream politics
more inviting.

But it could not have happened: racism poisoned any possi-
bility. The awesome force of racial oppression, the bitterness
with which it was nurtured, made inevitable the radical leaps in
the authority of the national sovereign that we saw after the
First Civil War in the 1860s and the Second Civil War a cen-
tury after. Nowadays, whenever a problem needs solution, we
imitate the civil rights model—a hefty centralized bureaucracy,
backed up with uncompromising judges and well-armed
troops—a choice that probably became inevitable, given our
decision not to come face-to-face with our shared capacity for
wickedness. For every time we say that only a nationwide solu-
tion enforced by the national sovereign can solve a problem—
that only the rhetoric of critique that is appropriate for politics
should be applied to every self-constituted community—and
that only our own vision of constitutional meaning has any real-
ity, a reality that must be universal—we are saying, in effect,
that there is wickedness abroad but those of us who are able to
reason and to influence the national sovereign do not share in
it. We are saying that everyone else is the problem but we are
the solution. We are saying that the millions of Americans who
do not trust the national government are right not to trust it;
they are right not to trust it because we are the national govern-
ment, and we do not trust them.

That is not an attractive vision of democracy. It rejects the
wisdom of the Declaration of Independence. Indeed, it may not
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be democracy at all. But it is the vision that centuries of racial
oppression forced upon us. And in this era of devolution, chal-
lenged to surrender our exclusive claims of rightness, we are
unable to do so. Public choice theory wins in the end: the ease
with which we can influence a sovereign of concentrated power
has become addictive, which no doubt helps explain why con-
temporary political theory focuses almost entirely on results
rather than processes. There are no processes, or none that are
significant; societal fairness, we now learn, must be judged
purely by the output (in rights and entitlements) of a single
central government that obsesses over making sure we treat
each other right, having forgotten the lesson of the Enlighten-
ment: what matters most in securing legitimacy is how the state
treats us.

As I write these final words, the nation is arguing over devo-
lution—the “return” of a degree of authority from the national
government to the states. Liberals are sure it will be a disaster,
conservatives are sure it will solve everything, and neither group
has much basis for its certainty. I argued in the first lecture that
we must be wary of geographic essentialism, the tendency to as-
sume that everybody in a particular political subdivision shares
a common interest, and I do not retreat from that critique. At
the same time, I must confess that I understand the tug of devo-
lution—the sense so many Americans would like to have of a
government that is reachable, touchable, by ordinary folk. So it
may be, under our reconstructed Declaration of Independence,
that devolution is a good thing; perhaps even devolution past
the state sovereigns to the local level, or devolution in moral
and religious commitment, as is reflected in the accommoda-
tionist strain of Free Exercise jurisprudence that I have been
discussing in this third lecture. Probably we should give devo-
lution a try, less to be conservative than to be truly radical—
to truly place power in the hands of people. For if in our self-
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satisfied certainty of our moral rightness we hesitate to devolve
important choices even upon the state sovereigns, with all of
their arbitrariness and weaknesses, we will never devolve them
upon the multitudinous communities, whether we call them
sovereigns or not, that provide our nation with its civic life. If
instead we celebrate, always, results over people, bureaucracy
over democracy, and centralization over community, then we
are saying after all that we have no interest in the “repeated Pe-
titions” of which the Declaration speaks, that we will, as our
revolutionary forebears charged against George III, meet the
petitions only with “repeated injury.” If that is what constitu-
tionalism has wrought, it is but one more sign that our celebra-
tion of the Declaration of Independence—indeed, our claim to
democracy itself—is a sham.
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