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PREFACE

Contract must be one of the most widely studied areas of English law. As
well as being one of the ‘core’ subjects for professional purposes, it is often
studied by those taking law options within a more general course, at degree
level or below. One reason for this is that contract law provides a good,
and in some cases essential, grounding for the study of many other legal
subjects, such as commercial law, company law, consumer law, employment
law and land law. Master contract, and you will have a firm basis for the
study of many other courses. It is also a typical ‘common law’ subject,
which means that its rules and principles have developed largely through
the decisions of the courts, rather than through statutory intervention. A
comparison between the size of the Table of Cases and that of the Table of
Statutes in this book illustrates the point.

This book was written with a view to helping all those studying contract. I
am pleased that previous editions seem to have been well received by
students. This edition contains five completely new questions and answers,
and has been fully revised throughout to take account of developments in the
law. The most important of these are the House of Lords decisions in Royal
Bank of Scotland v Etridge (No) (2001) and Farley v Skinner (2001), and the
Court of Appeal decision in Great Peace Shipping Lid v Tsavliris Salvage
(International) Ltd (2002). The first of these has thoroughly reviewed the law
and procedures relating to undue influence. The second has restated the
approach to be adopted in relation to the recovery of non-pecuniary losses
resulting from a breach of contract. The third (the Great Peace case) has
resulted in a significant restriction on the remedies available where the parties
have contracted on the basis of a mistaken assumption. In the area of contract
formation, the Consumer Protection (Distance Selling) Regulations 2000 and
the European Directive on Electronic Commerce 2000 are both important,
and are fully considered. In this context, the developing area of contracting
over the internet is looked at in detail in Chapter 1.

The purpose of this book remains the same. It is not a substitute for
attending lectures, or reading textbooks or law reports. It is hoped that it
will prove a valuable supplement to those activities. Students often find
that, having attended lectures, or read the books, they have difficulty in
deciding what is relevant and irrelevant, what is important and less
important, what needs to be committed to memory, and what can be safely
regarded as background. This is a particular difficulty when students are
taught contract early in their legal studies, as is usually the case. One of the
objectives of this book is to help students who face such difficulties. The
answers to the questions contained in this book provide a distillation of the
essential points on the topics which they cover. They help to highlight the
most important elements, and indicate the fundamental rules and principles
which need to be learnt.



vi Preface

The second objective is to illustrate, by example, how to answer
questions on contract law. The answer plans are important here, as well as
the answers themselves. Fach of the answers is around 1,500-1,700 words
long, which is probably an average length for a first year law degree essay.
Exam answers may well be a little shorter and less detailed, but the overall
approach should be the same. Note, however, that the answers given are
not, and are not intended to be, perfect. There is probably no such thing.
Nor are they the only way in which the questions given could be answered.
They are, however, examples of the kind of well structured answer which
will be likely to receive good marks. They will also help to answer, it is
hoped, some of the perennial student concerns, such as ‘how far should I
give the facts of cases?’, and ‘how many cases do I need to cite?’. It is not
easy to answer such questions in the abstract. The answers here give
concrete examples of how the material should be handled.

The questions themselves are frequently adaptations of questions used in
past examination papers, and are of the style used in many degree courses,
including the London External LLB. Non-degree courses will often adopt a
similar approach. The law is stated as it stood on 1 December 2002.

I hope that you find this book useful as a supplement to your study of
the law of contract. It will not remove the need to read the textbooks and
the cases, but it will help you to make better use of the information you
have acquired from these sources and, I hope, achieve success in your
examinations.

Richard Stone
Oadby, Leicester
1 December 2002
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CHAPTER 1

OFFER AND ACCEPTANCE

Introduction

There can be few contract exam papers which do not contain a question on
offer and acceptance. Students will often make this one of their ‘banker’
questions, but you will need to make sure that you are prepared to deal
with any of the forms in which a question about offer and acceptance may
be asked. The topics which are covered within this general heading are
quite varied, but are nevertheless fairly predictable. General issues which
will need to be understood include:

e the nature of an offer and an acceptance—is an advertisement an offer?
What if an ‘acceptance’ does not match the offer precisely? The effect
of a ‘counter offer’;

e the relationship between offer and acceptance on the one hand and
‘agreement’” on the other—the objective approach to determining the
existence of a contract; and

e the differences between unilateral and bilateral contracts.

As will be seen from the questions in this chapter, problems concerning the
communication of offer and acceptance are often asked. In particular,
students will need to be familiar with:

e the ‘postal rule’ (Adams v Lindsell)—the types of communication to
which it applies, and the situations where it does not apply;

e silence as acceptance—the rule in Felthouse v Bindley, and possible
exceptions to it;

* the problems, many of them unresolved by the courts, of electronic
communications, such as faxes, email and internet contracts. Does the
postal rule apply to them? If not, when and where do they take effect?;
and

e the rules governing revocation of an offer, in both bilateral and
unilateral contracts—can there be revocation once performance of a
unilateral contract has started?

Finally, it should be remembered that a question involving offer and
acceptance may also sometimes require you to touch on other issues. You
may find, for example, that an offer and acceptance question (though this
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is not the case with those contained in this chapter) will also involve
discussion of intention to create legal relations, consideration or mistake.

Checklist

You should be familiar with the following areas:

e The meaning of offer: the distinction from an ‘invitation to treat’.

The meaning of acceptance: the distinction from a ‘counter offer’, and
the possibility of acceptance by conduct or silence.

Subjective and objective approaches to agreement.

The differences between unilateral and bilateral contracts.

The postal rule and its limitations.

Revocation of offers.

Recall of acceptance.

Question 1

On 1 November, Albatross plc sent a letter to Budgie Ltd, with whom
they had been negotiating, offering them a contract to service all
Albatross’s birdseed processors each month for the next five years at a
cost of £10,000 per annum. The letter said that Budgie should reply by
return of post. Unfortunately, the letter contained an error in the address
and was not delivered to Budgie until 6 November. Budgie replied at
once accepting. This letter was posted at 11 am on 6 November. In the
meantime, on 4 November, Albatross had received an offer from Canary
Ltd to do the servicing work for £9,000 per annum. Albatross, having
heard nothing from Budgie, telephoned Canary on 5 November and
offered them the contract at £8,000. Canary accepted. Albatross sent a
fax to Budgie on 6 November telling them that the offer of 1 November
was withdrawn. This fax was received on Budgie’s fax machine at 10.45
am on 6 November, but not read by anyone until 5 pm on the same day.

Advise Albatross, Budgie and Canary.

Answer plan

This question is of a common type, raising issues about the
communication of offers and acceptances, and which of two parties is
entitled to enforce a contract. In answering such a question, where the
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timing of events may be very important, it is a good idea to make a
chronological plan—for example, here:

1 Nov - Albatross offer to Budgie, letter posted

4 Nov - Canary offer to Albatross, £9,000

5 Nov - Albatross counter offer to Canary, £8,000, accepted by
Canary

6 Nov - 1 Nov offer arrives
10.45 am  Albatross’s fax withdrawing offer to Budgie
11 am Budgie’s acceptance posted
5 pm Albatross’s fax read

This should make it easier to pinpoint the issues for discussion. Particular
areas to be considered here are:

e offers and counter offers;

e the operation of the postal rule (Adams v Lindsell (1818));

® the time of communication of electronic messages, such as faxes; and
e the revocation of an offer.

Answer

This problem raises the issue of whether Albatross are committed to one
contract, or two. The answer to this will depend on the precise time at
which each contract was formed. This in turn depends on the point at
which communications between the parties take effect, particularly
acceptances and revocations of offers.

The English law on the formation of contracts has at its centre the need
for there to be an offer and a matching acceptance.! The offer must set out,
or refer to, all the important terms of the contract; the acceptance must
indicate agreement to all these. If it does not do so, not only will it not be
a valid acceptance, but it will be regarded as a counter offer which prevents
the original offer from being accepted later (Hyde v Wrench (1840)). An
offer can generally be withdrawn at any time before acceptance is complete.

In the problem, there are three offers, two of which are made by
Albatross. One is contained in the letter to Budgie of 1 November, and the
other in the phone call to Canary on 5 November (this is strictly speaking a
counter offer). The third offer is made by Canary in the letter received by
Albatross on 4 November. This offer is rejected by Albatross’s counter offer,
and so need not be discussed further.
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Which of the other two offers was accepted? In both cases, there was a
purported acceptance. Albatross’s first offer is accepted by Budgie in the
letter posted on 6 November. Canary accept Albatross’s offer during the
telephone conversation on 5 November. There seems no reason to doubt the
effectiveness of this acceptance, so Albatross would appear to have made a
binding contract for the servicing of their machines with Canary. Have they
also made such a contract with Budgie?

The issue here is the time at which communications are effective when
conducted by post or fax. Looking first at Albatross’s offer to Budgie, this
was posted on 1 November, but did not arrive until 6 November.? Offers
have to be actually communicated to the recipient to be effective, so this
offer took effect on 6 November. Budgie posted a reply accepting on the
same day. We are not told when this was received, but this may well not
matter, if the special postal rule as regards acceptances applies.

The postal rule derives from the case of Adams v Lindsell (1818). In this
case, a letter offering some wool for sale was sent to the plaintiffs, but
unfortunately, as in the problem, it was misdirected and delayed. The
plaintiffs posted a letter of acceptance as soon as they received the offer.
After this letter was posted, but before it was delivered, the defendants had
sold the wool elsewhere. The plaintiffs brought an action for non-delivery.
The court decided that the acceptance should be regarded as having taken
effect when posted. The main reason for adopting this rule was that of
business efficiency. It was thought that businesses would be able to operate
more effectively if, having posted an acceptance of a contract, they could
then proceed on the basis that a valid contract existed immediately, rather
than having to wait to receive confirmation that the acceptance had been
delivered. Later cases have confirmed that the Adams v Lindsell rule should
apply whenever it was reasonable for the offeror to expect the acceptance to
be made by post (for example, Henthorn v Fraser (1892)). This expectation
can be removed by express instructions from the offeror (as in Holwell
Securities v Hughes (1974), where a requirement for ‘notice in writing’
displaced the postal rule) or be implicit in the means of communication (for
example, Quenerduaine v Cole (1883), where an offer by telegram was held
to imply a requirement for an acceptance by equally speedy means).

From the facts given here, there is no reason to say that the postal rule
should be displaced. The offer was made through the post, and specifically
asks for a reply by ‘return of post’. There is no indication that actual notice
of acceptance was specified. What of the fact that the letter was delivered
five days after posting? This was the result of the letter being wrongly
addressed by Albatross, so they should take responsibility for that. Indeed,
the same had happened in Adams v Lindsell so it is clear that, despite the
fact that the acceptance was not sent until several days after Albatross would
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have expected, the acceptance must be taken to have been effective at 11 am
on 6 November. If this were the only relevant communication, then Albatross
and Budgie would be bound to a contract created at that point. Albatross,
however, had tried to withdraw their offer at 10.45 am on 6 November. The
effectiveness of this attempted withdrawal must now be considered.

The first point to note is that the postal rule has no application here for
two reasons. First, there is clear authority from the case of Byrne v van
Tienhoven (1880) that the rule does not apply to revocation of offers.
Secondly, the case of Entores v Miles Far East Communication (1955)
established that the postal rule did not apply to ‘instantaneous
communications’ such as telex. It is submitted that this should also apply to
communications by fax.?

If the postal rule does not apply, when exactly is a faxed revocation
effective? In particular for our purposes, does it need to be read by the
recipient to be effective, or is it sufficient that it is received on his fax
machine?

Two cases since Entores have addressed this issue in respect of telexes. In
The Brimnes (1975),* the Court of Appeal agreed with the judge that the
telex took effect when it was received on the recipient’s telex machine,
provided that this was within office hours. In Brinkibon Ltd v Stabag Stabl
(1983), Lord Wilberforce suggested a more flexible approach, looking at all
the circumstances.® On balance, it seems likely that the courts would say
that Albatross’s fax withdrawing their offer was effective at 10.45 am on 6
November (assuming that 6 November was a normal working day).

If this is the answer given by the court, then Albatross are in a good
position. They have their contract at £8,000 with Canary, and have
managed to escape from their contract with Budgie. Budgie’s only hope is
to try to argue that the revocation of an offer by fax should not be
effective until it is actually communicated. If that is so, then Albatross’s
attempted revocation will be ineffective and Budgie’s acceptance will stand.
Albatross will then be in the position of having made contracts with both
Budgie and Canary, and being unable to fulfil both of them. They run the
risk of having to pay substantial damages for breaking one of the contracts.
Canary are in the best position. Their contract was clearly formed on 5
November. They can stand aside and leave Albatross and Budgie to sort out
their differences, confident in the knowledge that their contract with
Albatross is without doubt enforceable.

Notes

1  Note, however, the suggestion in Trentham Lid v Archital Luxfer (1993) by the
Court of Appeal that offer and acceptance may not always be necessary.
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2 An offer will lapse after the expiry of a reasonable time: Ramsgate Victoria
Hotel Co Ltd v Montefiore (1866). Could it be argued that this has happened
here, because of the delay?

3 This is not accepted by Treitel, who suggests that electronic communications
may occupy an intermediary position, whereby, for example, an illegible
message of acceptance might still be regarded as effective: see Treitel, The Law
of Contract, 10th edn, 1999, p 26 and Stone, The Modern Law of Contract,
5th edn, 2002, pp 51-56.

4  Note that this case was not concerned with the formation of a contract, but
the exercise of a right to withdraw a vessel from a charter.

5 He said: ‘No universal rule can cover all such cases; they must be resolved by
reference to the intentions of the parties, by sound business practice and, in
some cases, by a judgment where the risks should lie’

Question 2

Michael in Manchester wrote to Laura in Loughborough offering to sell
Laura his Rolls Royce car for £20,000. On receiving Michael’s offer,
Laura telephoned him in order to accept. Michael, however, said that
since such a large sum of money was involved he wanted written
confirmation of the acceptance from Laura. He said that if Laura got her
letter of acceptance to him by 11 am the next day (Tuesday), he would
go ahead with the sale at £20,000. Laura at once wrote and posted a
letter of acceptance which Michael received at 9 am on the Tuesday
morning. In the meantime, however, Michael had received a better offer
for his car, and wrote to Laura withdrawing his offer to her. This letter
was posted at 5 pm on the Monday evening, and was received by Laura
at 8.30 am on Tuesday.

Discuss.

Would it make any difference to your answer if the letter from
Michael to Laura withdrawing his offer had been received by her at 9.30
am instead of 8.30 am?

Answer plan

The important thing to note about this problem is that, although there are
communications via the post, the postal rule (from Adams v Lindsell
(1818)) has little role to play. The main issue relates to unilateral contracts,
and whether an offer in a unilateral contract can be withdrawn once the
other party has started to perform. Note also that the instruction at the end
of the problem is simply ‘Discuss’, so you are not here looking at the
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problem from the point of view of any particular party, but should discuss
all the issues raised by the facts.
The topics which will need covering include:

e acceptance by telephone;

e avoidance of the postal rule;

e the nature and definition of a unilateral contract; and
e revocation of offers in unilateral contracts.

Answer

The negotiations between Michael and Laura over the sale of Michael’s Rolls
Royce clearly reach an agreement, in the sense that at a certain point both
are willing to go through with the transaction at an agreed price. Does this
mean, however, that they have a contract? Not necessarily, for the English
law of contract, rather than simply looking for a ‘meeting of the minds’
between two parties, generally looks for the formalisation of this into a
matching ‘offer’ and ‘acceptance’.! Indeed, it may well happen that in some
cases, by the time an offer and acceptance have been exchanged, one of the
parties is no longer in agreement, and would like to back out, but is
prevented from doing so by the rules of offer and acceptance. This may be
the position that Michael finds himself in at the end of this problem.

The exchanges between Michael and Laura are started by Michael’s first
letter, offering his car for sale at £20,000. It seems reasonable to treat this
as a definite offer, rather than an invitation to treat, or an expression of
willingness to contract (as in Harvey v Facey (1893)).2 In any case, the
status of the original letter does not matter because Michael and Laura
clearly reach agreement on the terms of the contract during their telephone
conversation.? Before the matter is finalised, however, Michael introduces a
new stipulation. That is, he requires confirmation of Laura’s acceptance in
writing. It might be possible to regard this as a condition precedent for the
contract taking effect (as in Pym v Campbell (1856)).* It is submitted that
the court would be more likely to treat this as giving rise to a particular
type of contract—a ‘unilateral contract’—as it did in the rather similar
situation in Daulia Ltd v Four Millbank Nominees (1978).

Unilateral contracts are sometimes called ‘if contracts, in that rather
than both parties committing themselves, one party makes an offer in
the form ‘if you do this, then I promise to do that’. A famous example
of a unilateral contract is Carlill v Carbolic Smoke Ball Co (1893),
where the company, by its advertisement for its ‘smoke ball’, was
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deemed to have made an offer in the form ‘if you use our smoke ball as
directed, and still catch influenza, we will pay you £100°. So, in the
problem, Michael is saying ‘if you get your letter of confirmation to me
by 11 am on Tuesday, I will sell you my car for £20,000°. The contract
is unilateral in that, although Michael is committing himself to the sale
if Laura does what he has requested, Laura has no obligation. She can
supply the written confirmation if she wishes, but she is perfectly free to
change her mind and do nothing. In which case, Michael will have no
claim against her.

As it happens, Laura decides to go ahead with the contract, and writes
and posts the letter which Michael has requested. This letter is an
acceptance, and the usual rule when a letter of acceptance is sent in reply
to an offer made by letter is that the acceptance takes effect on posting
(Adams v Lindsell (1818)). This postal rule has no application here,
however, since the case of Holwell Securities v Hughes (1974) makes it
clear that the rule can be avoided by a specific request for written notice.
Moreover, in the context of the unilateral contract, the actual delivery of
the letter to Michael is of crucial importance.

Even though the postal rule does not apply, Laura would at first sight
appear to have a binding contract, in that her letter is received by Michael
two hours before the 11 am deadline. At this point, however, a
complication arises. Michael has changed his mind about the contract, and
has tried to withdraw. His letter of revocation is received by Laura half an
hour before her letter of acceptance is received by Michael. Is his
withdrawal effective?

The normal rule about revocation of offers is that they will be effective
provided they are communicated before the acceptance has taken effect (for
example, Dickinson v Dodds (1876)),° and that this is so even if the offeror
has said that the offer will be kept open for a particular time (Routledge v
Grant (1828)). This is so because no consideration has generally been given
in exchange for the promise to keep the offer open, and it is therefore
unenforceable.

How does this apply to unilateral contracts? If applied strictly it would
mean that the offeror could withdraw the offer even when the offeree was
on the brink of completing the requested task. This is because the offer is
not accepted, and therefore there is no complete contract until the offeree
has done everything asked for. Thus, in a traditional example, the offeree
who has been offered £100 if he walks from London to York could be met
by a valid revocation of the offer when only a mile from his destination.”
Application of this to the problem would mean that Laura had no contract
with Michael. The rule is one which gives great potential for injustice, and
in two cases the courts have indicated that it should not be applied strictly.
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First, in Errington v Errington (1952), a father had promised his son and
daughter-in-law that if they paid the mortgage instalments on a house he
would transfer it to them. Lord Denning took the view that once the young
couple had started to make the payments that offer could not be
withdrawn. Similarly, in Daulia Ltd v Four Millbank Nominees (on facts
close to those in the problem), it was regarded as settled by at least some
members of the Court of Appeal® that, once performance of a unilateral
contract had begun, the power to revoke the offer was lost. The conceptual
basis for this ruling is unclear, and in neither case was the statement of
principle part of the ratio, but it perhaps indicates the likely approach of
the courts, at least where the offeror has notice that the offeree is trying to
accept.” Applying this to the problem would lead to the conclusion that
Michael is unable to withdraw his offer, provided that Laura indicated in
their telephone conversation that she would be sending the written
confirmation, and that Laura is therefore entitled to enforce the contract
for sale at £20,000.

As regards the alternative situation, Laura is in an even stronger
position. Revocations of offers must be communicated to be effective
(Byrne v van Tienhoven (1880)), and so Michael’s letter clearly arrives too
late to prevent the contract coming into existence. Once again, Laura can
insist on buying the car at £20,000.1°

Notes

1 In other words, the courts are applying an objective rather than a subjective
test for the existence of an agreement. See, for example, The Hannah
Blumenthal (1983).

2 In Harvey v Facey (1893), a telegram indicating the lowest price at which a
person was prepared to sell a property was not regarded as an offer.

3 It might be possible to argue here that Laura got her acceptance of Michael’s
offer in before he raised the question of writing, so that all that happens
subsequently is irrelevant. It is submitted that it is unlikely that a court would
approach it in this way, particularly since Laura is using a different method to
accept from that used for the offer.

4 A condition precedent is an event which must occur before the contract comes
into existence. In Pym v Campbell (1856), for example, an agreement for the
sale of a patent was conditional on a third party approving the invention. The
approval was not given, and so there was no contract.

5 In this case, the defendants had promised to enter into a contract provided that

the plaintiffs produced a full written agreement plus a deposit by a particular

time.

In this case, the communication was via a third party.

This example was used in Great Northern Rly Co v Witham (1873).

See the judgment of Goff L] at [1978] 2 All ER 557, p 561.

[S=BaN o)\
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9 It may be different in a case where the offer is made to the world, as in Carlill
v Carbolic Smoke Ball Co (1893).

10 Whether she can claim specific performance, or just damages, will depend on
whether the car is regarded as being unique, or just one of a kind which could
be purchased on the open market. See Stone, The Modern Law of Contract,
5th edn, 2002, pp 454-56.

Question 3

What is meant by ‘the battle of the forms’ in relation to the formation of
contracts? Have the ways in which the courts have tried to deal with
this problem led to satisfactory results?

Answer plan

Essay questions, while they may appear more straightforward than
problems, often require just as much care in deciding exactly which issues
you should concentrate on. Although it may be easy to identify the general
area in which you should be writing, simply reproducing all your
knowledge of that area will not gain you high marks. For that, you need to
identify the precise ‘angle’ on the topic suggested by the question.

Here, the main topic is clearly the rules concerning the formation of
contracts. The particular angle is the way in which those rules apply to
‘battle of the forms’ situations (that is, where businesses negotiate by the
exchange of mutually inconsistent standard terms, and it is unclear which
set is to apply to the eventual contract). It is this area that should form the
main focus of your discussion. Two cases in particular will need close
attention—namely, Butler Machine Tool v Ex-Cell-O (1979) and Trentham
v Archital Luxfer (1993).

Your essay should contain the following points:

e explanation of ‘the battle of the forms’;

e outline of the rules of offer and acceptance;

e discussion of the approach adopted in Butler Machine Tool v Ex-Cell-O
(1979);

e discussion of the alternative approach suggested by Trentham v Archital
Luxfer (1993); and

e consideration of whether the current position in this area is
‘satisfactory’ (and perhaps of what alternatives there might be).
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Answer

The traditional approach of the common law to the formation of contracts
is to look for a matching ‘offer’ and ‘acceptance’. This is sometimes
referred to as a requirement that the two elements (offer and acceptance)
must be a mirror image of each other. Any significant difference in the
acceptance will mean that the offer is regarded as being rejected: Hyde v
Wrench (1840).! The purported acceptance may constitute a ‘counter offer’,
but no contract will be formed until it has in turn been unequivocally
accepted. The ‘battle of the forms’ refers to a situation which sometimes
arises when two businesses are negotiating towards a contract. Each
business may well have its own standard terms which it prefers to use as
the basis of its contracts. Letters which constitute the negotiation may well
have the appearance of being an ‘offer and acceptance’. If, however, each
letter has attached to it a set of standard terms, and the two sets are
inconsistent, it may be very difficult to determine whether there is in fact a
contract between the parties.

This type of situation fell to be considered by the Court of Appeal in
Butler Machine Tool v Ex-Cell-O (1979). In this case, the plaintiffs had
offered an item of machinery to the defendants, using their (the plaintiffs’)
standard terms, which included a price variation clause. The defendants
replied by sending an order in their standard form, which provided for a
fixed price. This order enclosed an ‘acknowledgment slip’, to be filled out
by the plaintiffs. The plaintiffs signed and returned the acknowledgment
slip, but also referred in their accompanying letter to the terms of their
original offer. There were no further relevant communications between the
parties. When the machine was ready for delivery, the question arose as to
whether the fixed price or the price variation clause was to apply. The
Court of Appeal analysed the transaction using the traditional concepts of
offer, counter offer and acceptance. The plaintiffs’ original letter was an
offer. The defendants’ reply was not an acceptance, but because it put
forward different terms (that is, in particular, a fixed rather than a variable
price) it was therefore a counter offer. The plaintiffs’ return of the signed
acknowledgment slip was an acceptance of the defendants’ counter offer.
But what of the accompanying letter referring back to the original terms?
The court treated this as not being of any legal significance, so that there
was in the end a contract on the defendants’ terms. This rather cavalier
dismissal of what the plaintiffs no doubt saw as an important part of their
communications is perhaps indicative of the courts’ eagerness, in this type
of situation, to find that some sort of contract has come into existence. A
strict application of the offer and acceptance principles might well lead to
the conclusion that there was no contract at all. But this might well be
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regarded as being unsatisfactory in a business context, where one or both
of the parties may have spent time and money on the basis that a valid
contract had been created.

A further example of this type of approach may be seen in Hertford
Foods Ltd v Lidl UK GmbH (2001),> which concerned a contract for the
sale of goods. Once again, inconsistent terms had been exchanged, but both
parties thought that they had made a contract. In this case, the Court of
Appeal was able to find that the parties had in fact reached agreement on
the essential terms of the contract (that is, the goods to be sold and the
price) before any of the standard terms had been put forward. Neither set
of standard terms therefore applied. In particular, the claimant could not
rely on a force majeure clause which appeared in its standard terms, but
not in those of the defendant.

At times, some members of the Court of Appeal have attempted to
confront the problem of the battle of the forms more directly. In Butler
Machine Tool v Ex-Cell-O (1979), for example, Lord Denning would have
preferred to find that the overall communications between the parties
showed that there was an agreement and therefore a contract, without the
need to divide this up strictly into offer and acceptance. He developed this
argument further in Gibson v Manchester City Council (1979), but on this
occasion his approach was specifically rejected by the House of Lords.
More recently, a similar type of argument was put forward by Steyn L] in
Trentham Ltd v Archital Luxfer (1993). This concerned an agreement for
the supply and installation of doors and windows as part of a construction
contract. The work was done and paid for, but a dispute then arose, which
required an analysis of whose terms governed the contract. Although there
had been considerable correspondence and a number of telephone calls,
there was no clear matching offer and acceptance. The trial judge held that
there was acceptance by performance. Steyn L] in the Court of Appeal
agreed that this was a possible analysis, but went on to suggest that in a
fully executed transaction, a contract could be found to have come into
existence without the need for a precise analysis in terms of offer and
acceptance. The other members of the court agreed with Steyn L]J’s
judgment. Trentham, despite the fact that it seems to revive an approach
rejected by the House of Lords in Gibson v Manchester City Council,
indicates the possibility for arguing that, at least in certain contexts, and in
particular when a transaction has been completed, the courts should not be
too concerned to find an offer and acceptance. Provided that there was
clearly an agreement that there should be a contract between the parties
(even if all the details have not been worked out), the courts should try,
wherever possible, to give effect to that.
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The problems of fitting all transactions into the precise ‘slots’ of offer
and acceptance, in both the consumer and business contexts, has been
recognised by the English courts at least since the comments to this effect
by Lord Wilberforce in The Eurymedon (1975). Nevertheless, despite the
recognition of the problem, the tendency has been to try to use the
traditional concepts wherever possible. What are the advantages, if any, of
this over the more broadly based approach to finding agreement
advocated by Lord Denning and, to some extent, by Steyn LJ? One
purported advantage might be that of certainty, which the courts often
put forward as a reason for adopting a particular approach towards
contracts. It is felt that businesses in particular will favour clarity about
the legal rules which will apply to their transactions in general over
flexibility which might lead to a more ‘just’ solution on particular facts.
Such unpredictability is thought to be undesirable. The major
disadvantage of the traditional approach is, however, that, applied strictly,
it will be likely to lead in a ‘battle of the forms’ case to an answer which
neither party would advocate—that is, that there was no contract at all.
Hence the adoption of various strategies indicated in the various cases
(outlined earlier in this essay) by which the courts have tried to find a
contract, despite the difficulties of identifying a matching offer and
acceptance. The desirability of mechanisms having this effect is illustrated
by the fact that they appear in the Vienna Convention on the
International Sale of Goods, the United States Uniform Commercial Code
and the Principles of European Contract Law. These documents provide,
for example, that an ‘acceptance’ which contains additional, but not
material, alterations may still be effective as an acceptance, and that, in
the case of the European Principles, where there are conflicting
conditions, a contract may be made on such terms as are common to the
offer and acceptance. To date, however, the English courts (and in
particular the House of Lords) have not fully grasped the nettle of
recognising that the ‘battle of the forms’ requires an explicit modification
of the traditional offer and acceptance rules. Until they do, the English
law in this area cannot really be said to be satisfactory.

Notes

1 You might also refer here to the case of Pars Technology Ltd v City Link
Transport Holdings Lid (1999) as an example of a case where the Court of
Appeal did not allow a minor difference in terms to prevent a contract arising.
See Stone, The Modern Law of Contract, 5th edn, 2002, p 39.

2 The case is unreported, but is discussed by Ross J in ‘Setting the standards’
(2001) 145 S] 650. See also Stone, The Modern Law of Contract, 5th edn,
2002, p 41.
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Question 4

Carl was browsing the internet when he came across a site, run by
OperaClassics, which was offering a set of CDs of the complete Wagner
Ring at the price of £120. In accordance with the information on the
site, Carl immediately sent an email to OperaClassics ordering a set of
the CDs, and giving his credit card details. About 30 minutes later he
found another site, run by DirectOpera, which was offering the same set
of CDs for £75. He selected this set and then moved to the website’s
‘checkout’ page. Here he was asked to fill out a form, giving his details,
including his credit card number. He was then presented with a page
setting out the details of his order and asking him to click on the
‘confirm order’ icon if he wished to proceed. Carl did so. He then
immediately sent a second email to OperaClassics cancelling his previous
order. Five minutes later he received an email from OperaClassics in
response to his original email, confirming that his order was being
processed.

The next day Carl received an email from DirectOpera explaining that
the price of £75 had been posted in error, and that the real price was
£135. He also received a further email from OperaClassics stating that
his second email had come too late; the processing of his order was
continuing, and his credit card would be charged with £120.

Advise Carl, who wishes to hold DirectOpera to the price stated on
the website, and does not wish to proceed with the transaction with
OperaClassics.

Answer plan

This question requires you to apply the general principles governing the
formation of contracts to the particular situation of contracting over the
internet. The dealings with OperaClassics raise the issue of contracting by
email; those with DirectOpera, the issue of contracting via a company’s
website.

The most important matters to be considered are:

® Are the advertisements contained in the websites ‘offers’ or ‘invitations
to treat’?

e If Carl’s first email to OperaClassics was an offer, was his withdrawal
communicated before it had been accepted?

e If there is a contract between Carl and OperaClassics, what is the effect
of the Consumer Protection (Distance Selling) Regulations 2000?
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e  Was there a concluded contract with DirectOpera for a sale at £752 If
so, what constituted the offer and the acceptance?

A further issue which might be considered is the possible effect of the
European Directive on Electronic Commerce on the alleged contract with
DirectOpera.

Answer

Carl has taken steps towards entering into contracts with two internet
companies for the purchase of a set of CDs. He now wishes to enforce one
of these contracts and escape from the other. In deciding how to advise him,
it will be necessary to consider the ways in which the rules about formation
of contracts, and in particular the rules of offer and acceptance, apply to
internet transactions. There are no reported cases specifically dealing with the
area of internet contracts, so it will be a question of applying the relevant
general principles to the situations set out in the problem.

In both situations the starting point is the advertisement of goods on a
website, at a stated price. The initial question is, therefore, whether these
advertisements constitute ‘offers’ capable of ‘acceptance’, or whether they
are simply ‘invitations to treat’. A relevant authority is Partridge v
Crittenden (1968), in which an advertisement was placed in a newspaper
advertising bramblefinches for sale at 25 shillings each. It was held that this
advertisement was not an ‘offer’ but simply an invitation to treat. Assuming
that the placer of the advertisement only had a limited supply of the
bramblefinches, he could not have intended to be bound to anyone who
responded to the advertisement. Such responses would thus constitute offers
to buy, which the advertiser would be free to accept or reject as he chose.
A contrast can be drawn with the American case of Lefkowitz v Great
Minneapolis Surplus Stores (1957), where an advertisement stated that three
mink coats were available at a shop at a special price—‘first come, first
served’. This was held to constitute an offer, which could be accepted by
being one of the first three people to claim a coat. In the case of both
OperaClassics and DirectOpera, the form of the advertisement seems to be
in line with that in Partridge v Crittenden rather than in Lefkowitz v Great
Minneapolis Surplus Stores. The advertisements should therefore be viewed
as invitations to treat rather than offers.

Turning now to Carl’s dealings with OperaClassics, it is clear that Carl’s
initial email is an offer to buy the CDs at the advertised price. This is
accepted by OperaClassics in their first email to Carl. In the meantime,
however, Carl has sent them a withdrawal of his offer. The answer to
whether there is a contract between Carl and OperaClassics depends,
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therefore, on whether Carl’s revocation of his offer is effective; if it is not,
then OperaClassics’ acceptance will be effective to create a contract. Carl’s
only possibility of escaping this obligation will then lie under the Consumer
Protection (Distance Selling) Regulations 2000.

The case law on revocation of offers establishes that offers can be
withdrawn at any time prior to acceptance (Payne v Cave (1789)), provided
that the withdrawal is communicated to the offeree. The latter point was
confirmed by the decision in Byrne v van Tienhoven (1880), which concerned
the revocation of an offer by telegram. Applying this to the dealings between
Carl and OperaClassics, if OperaClassics received Carl’s email before they
sent their email confirming his order, then his revocation will be effective,
and there will be no contract. This assumes, however, that the email is
deemed to be communicated to OperaClassics as soon as it is received on
their email system, and available to be read. They might wish to argue, on
the other hand, that Carl’s email was not communicated, and therefore not
effective, until it was read by someone at OperaClassics. There is no case law
which settles this issue. In Entores v Miles Far East Corp (1955), it was held
that, in relation to ‘instantaneous’ communications, they take effect at the
place where they are received. In The Brimnes (1974), it was held that a
telexed withdrawal was effective when it was printed on the recipient’s telex
machine, not when it was actually read. In Brinkibon Ltd v Stahag Stahl
(1982), however, the House of Lords refused to confirm any hard and fast
rule, taking the view that the intentions of the parties and ‘business practice’
must be taken into account in deciding when such a communication is
effective. If it is sent out of normal office hours, for example, it might not be
treated as being communicated until the point when the office would be
expected to reopen. These cases were concerned with telexes. Should the
same approach apply to email? There seems no good reason why not, unless
it is felt that emails are not in practice read as quickly as telex
communications. In the absence of other authority, the test should probably
be that the email communication should be taken to be read at the point
when the sender would reasonably expect this to occur. When sending an
email to a business in normal office hours, it would generally be reasonable
to expect that it will be read almost as soon as it arrives.

If this approach is applied to the problem, then, in the absence of any
more precise information about when the emails were sent, received and
read, it would favour Carl, since OperaClassics’ acceptance of his offer is
not received by him until after the point when his withdrawal would have
been received by OperaClassics. There is one other issue, however, which
needs brief consideration. That is whether the ‘postal rule’ derived from
Adams v Lindsell (1818) applies to emails. This states that an acceptance
sent by post, where post is a reasonable means of communication, will take
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effect on posting rather than receipt. If this applied here it would require
even further investigation as to the precise timings of the various
communications. Fortunately, it was made clear in Entores v Miles Far East
Corp that the postal rule does not apply to instantaneous communications.
It is generally agreed that this will cover email, and so the time of
communication, rather than the time of sending, is the relevant time. This
will not therefore help OperaClassics.

Overall, then, as regards Carl’s dealings with OperaClassics, he can be
advised that on the facts as stated he has effectively withdrawn his offer
before it was accepted by OperaClassics. He is not bound to the contract
with them, and is entitled to instruct his credit card company not to make
the payment to OperaClassics.

However, even if the analysis of Carl’s dealings with OperaClassics leads
to the conclusion that there is a contract, he will probably be able to
escape from this by virtue of the Consumer Protection (Distance Selling)
Regulations 2000. These apply to contracts made by a ‘consumer’ (this will
cover Carl) when there is no face to face contact with the seller of goods or
supplier of services. They will therefore apply to most internet transactions.
Where they do apply, the consumer is given the right to cancel the contract
by giving written notice. The right lasts until seven days after goods have
been received. Carl will therefore be able to escape from any contract with
OperaClassics by exercising his rights under these Regulations.

Turning to Carl’s dealings with DirectOpera, in this case Carl is trying to
argue that there is a contract, based on the originally quoted price of £75.
As has been established above, the advertisement on the website is an
invitation to treat. Carl responds to this by filling in and submitting a form
detailing his order and the method of payment. This may be regarded as an
offer to buy the goods at the stated price. At this stage, DirectOpera would
be free to accept or reject Carl’s offer. If, for example, they were unhappy
with his credit card details, or had at this stage realised that a mistake had
been made with regard to the price quoted, they could have withdrawn
from the transaction. What happens, however, is that they display a page
setting out the details of Carl’s order and asking if he wishes to continue.
This is not an acceptance of Carl’s offer, since it is allowing him the
opportunity to back out. It must in its turn be regarded as a further offer
to enter into a contract on the terms stated. Carl can be treated as
accepting this offer by clicking on the ‘confirm order’ icon. DirectOpera
will no doubt wish to argue that this was not an acceptance, but simply a
restatement of Carl’s offer, which DirectOpera were still free to accept or
reject. On the basis of the general approach by the English courts to
questions of offer and acceptance, there seems no reason why there should
be this further stage. All the terms of the contract have been agreed, and
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the presentation of the page setting out Carl’s order would surely be taken
by a reasonable person as indicating that DirectOpera were prepared to
contract on these terms. This would lead to the conclusion that Carl is
entitled to enforce the contract against DirectOpera, on the basis that there
is a binding agreement to supply the CDs for £75.

Before reaching a final conclusion, however, the possible effect of the
European Directive on Electronic Commerce 2000 should be considered.
This states that, where a contract is made over the internet, the ‘service
provider’ should acknowledge a consumer’s order without undue delay.
This might indicate that where, as has been suggested is the case with Carl,
the consumer accepts an offer made by the supplier, a further
communication from the supplier to the consumer is needed before a
contract comes into existence. If this were the case it would assist
DirectOpera. In fact, however, the approach being adopted by the UK to
the implementation of the Directive suggests that it will not be treated as
affecting the rules as to the formation of contracts, but will simply lead to
the consumer having a right to cancel the contract if the required
acknowledgment has not been sent by the supplier.! If that is the case, then
Carl will still be able to insist that he is entitled to be supplied with the
CDs for £75 (or to receive compensation if he has to pay a higher price for
them elsewhere).

Note

1  For further discussion of the Directive and its implementation, see Stone, The
Modern Law of Contract, Sth edn, 2002, pp 55-56.

Question 5

Answer both parts.

(a) Jane’s distinctive fibreglass racing bike is stolen. She puts an
advertisement in the local paper advertising a reward of £100 to
anyone who finds it. Peter, who has not seen the advertisement,
discovers the bike abandoned on some wasteland, and takes it home.
His wife, on seeing the bike, recognises it as the one for which the
reward has been offered, and shows Peter the advertisement in the
newspaper. Peter returns the bike to Jane, but she refuses to pay the
£100, saying that the offer has been withdrawn.

Advise Peter.
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(b) Brown knows that Wright has been keen to buy his car. On Monday,
he tells Wright that he has decided to sell at a price of £2,000.
Wright says that he is very interested, but would like to think about
it. Brown says: ‘I will assume that you want it, unless you tell me
otherwise by Saturday.’

On Friday, Wright meets Green who tells him that Brown has just
agreed to sell the car to Smith for £2,250. Wright, who has decided
he wants the car, immediately puts a letter in the post accepting
Brown’s offer. Later that day, however, he has a change of mind, and
calls on Brown to tell him to ignore the letter. Brown tells him that
his deal with Smith has fallen through, and that he is still keen to sell
to Wright.

Advise Brown and Wright.

Answer plan

Two part questions can be difficult in terms of deciding how much space to
give to each part. Your assumption should generally be that, unless the
question indicates otherwise, both parts carry the same marks. Here, as is
usual with this type of question, the two parts deal with related issues. They
need to be considered separately, however, in terms of planning your answer.

Part (a): the main issue here relates to the question of whether you can
accept an offer which you do not know about. The cases of Gibbons v
Proctor (1891) and R v Clarke (1927) will need to be considered.
Subsidiary issues are the status of offers in advertisements and the
possibility of the revocation of an offer in a unilateral contract.

Part (b): here, the issues are the question of acceptance by silence,
communication of acceptance, communication of the revocation of an offer,
particularly where it has been indicated that it will remain open until a
particular date, and recall of a posted acceptance.

Answer

Part (a)

In order to advise Peter, it is necessary to consider the status of the
advertisement placed by Jane, that is, whether it is an offer or an invitation
to treat, and, if it is an offer, whether it matters that Peter was ignorant of
it at the time he found the bike. Jane’s power to withdraw her offer will
also need to be considered.
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The advertisement placed in the newspaper by Jane will almost certainly
be regarded as an offer, capable of leading to a contract. Although in some
situations newspaper adverts are regarded as being merely invitations to
treat, the position is different here. In Partridge v Crittenden (1968), for
example, an advert offering wild birds for sale was said to be an invitation
to treat, largely because the seller did not have an unlimited supply of the
birds, and so could not be taken to be intending to enter into a binding
contract with everyone who replied. In Carlill v Carbolic Smoke Ball Co
(1893), on the other hand, the court was prepared to accept that an
advertisement promising £100 to anyone who caught influenza after using
the advertiser’s smoke ball was an offer. The difference between the two
situations is largely that, in Partridge v Crittenden, the purported contract
was a bilateral one whereas, in Carlill, it was unilateral.’ Jane’s
advertisement is clearly of the Carlill type, and there is no problem as
regards a risk of making more contracts than she can fulfil, since only one
person is going to be entitled to the reward.

If it is accepted, then, that Jane’s advertisement is an offer, has Peter
accepted? He has found the bike, so that at first sight it would appear
that he has accepted. There is a problem, however, in that at the time he
discovered the bike he did not know about Jane’s advert. Can you accept
an offer of which you are not aware? This question has been raised in a
number of cases. The most relevant English authority is Gibbons v
Proctor (1891). Here, information was given by a police officer to his
superior. This was passed on to someone who had offered a reward for
the information. At the time the officer gave the information, he was
unaware of the reward, but he knew about it by the time it reached the
offeror. The officer was held to be entitled to claim the reward. By
contrast, in the Australian case of R v Clarke (1927), a suspect who gave
information leading to the conviction of a murderer was held unable to
claim a reward. This was because he had acted solely to clear his name,
and without any thought of the reward. On the other hand, in Williams v
Carwardine (1833), the court treated the motive of the plaintiff as
irrelevant, as long as she was aware that a reward had been offered for
the information she was giving.

On balance, the facts of the problem would seem to be closer to
Gibbons v Proctor than to R v Clarke. Peter does not know of Jane’s offer
when he finds the bike, but does by the time he returns it to her. The
wording of the advert raises a difficulty, however, in that it refers to the
‘finding’ as the action which leads to the reward. If this is looked at strictly,
then Peter did not know about the reward when he did the required act. It
would surely be argued, however, that what Jane really wanted was not the
simple finding of the bike, but also its return to her. Since, by the time



Offer and Acceptance 21

Peter brought the bike to her, he knew of the reward, and was acting in
response to her advertisement, he ought to be able to claim the £100.

A final point which needs to be considered is whether Jane could argue
that her offer has been withdrawn before Peter has accepted. Although, in
theory, it seems that in a unilateral contract such as this the offeror is
entitled to withdraw at any time before performance is complete, in
practice, the courts have tended to the view that withdrawal after
performance has begun should not be allowed: Errington v Errington
(1952); Daulia Ltd v Four Millbank Nominees (1978). Moreover, there is
no indication that Jane has made any attempt to communicate the
withdrawal of the offer. Her attempt to back out when Peter has arrived on
her doorstep with the bike would seem to come much too late, even if the
required act is the return of the bike, rather than finding it.

In conclusion, Peter can be advised that he is fully entitled to the £100.

Part (b)

There are three main issues to consider here: silence as acceptance;
revocation of an offer via a third party; and recall of a posted acceptance.

Looking first at the question of silence as acceptance, can Brown’s statement
‘I will assume that you want it, unless you tell me otherwise’ lead to a contract
without some response from Wright? If so, it could be argued that there is a
contract as soon as Wright has definitely decided that he wants the car. There are
two problems with this, however. The first is that it would be difficult to say that
a contract had come into existence before Saturday, unless Wright takes some
action to commit himself to it, since he has until then to change his mind. If
Saturday had passed without anything else happening, then it might be arguable
that there was a contract. There is a more general problem with this, however,
which arises from the case of Felthouse v Bindley (1862). An uncle and nephew
had been negotiating for the sale of a horse. The uncle made an offer, saying, in
effect: “If I do not hear from you, I shall assume that the horse is mine.” It was
held that there was no contract, because it was not permissible for one side to
impose an agreement on the other in this way. Although the House of Lords has
suggested, in Vitol SA v Norelf Ltd (1996), that in certain circumstances silence
might be treated as an acceptance, provided that it is ‘clear and unequivocal’,
that does not seem to be the case here,> so we must look for some positive
acceptance by Wright, if there is to be a contract between him and Brown.

There is the possibility of such an acceptance in Wright’s letter. Again,
however, there are difficulties with this. We must first look at the effect of
Wright’s conversation with Green. Green tells Wright that Brown has agreed to
sell the car to someone else. It might be argued that this amounts to a
revocation of Brown’s offer. In Dickinson v Dodds (1876), the defendant had
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offered to sell a house to the plaintiff, and to leave the offer open for three
days. In the meantime, however, the plaintiff learnt from a reliable third party
that the defendant was selling the property to someone else. It was held that
this amounted to a communication of the revocation of the defendant’s offer,
so that the plaintiff could no longer accept it. The only difference between the
situation in the problem and Dickinson v Dodds is that there, the sale to the
other party went through,® whereas here it does not. Therefore, it may well be
the case that Wright is unable to accept Brown’s offer. If this is so, then his
letter itself becomes an offer to buy, which will only be effective on
communication to Brown. Before Brown receives it, Wright arrives in person to
say that he does not want to buy. This amounts to an effective revocation of
his offer, so the conclusion will be that there is no contract.

There is, however, the possibility that Dickinson v Dodds will not be
applied, either because Smith was not someone who could be relied on as a
reliable intermediary, or because the decision in that case depended on the
other contract having been completed at the time the information was given.
What then would be the status of Wright’s letter? As a posted acceptance it
might well be the case that it would take effect on posting under the Adams
v Lindsell (1818) rule. This would be the case provided that post was a
reasonable means of communication: Henthorn v Fraser (1892). The question
that then arises is whether Wright is irrevocably bound by this acceptance, or
whether he can, by his visit to Brown before the letter arrives, recall it, and
escape from the contract he no longer wishes to make.

There is no English authority on this issue. The Scottish case of
Dunmore v Alexander (1830) is sometimes cited for the proposition that
recall of a posted acceptance is possible, but it is not a clear decision.*
There are cases from other jurisdictions which suggest that no recall is
possible.® This would be the result of applying the normal rule about
acceptances, which is that once they are made they cannot be recalled. On
the other hand, there does not seem to be any particular harm in allowing
recall by a speedier means. By definition, the offeror does not know about
the acceptance, and so cannot have acted on it, and it might seem a little
odd to apply a rule which was devised for the benefit of acceptors® in a
way which acts to their disadvantage.”

If the Adams v Lindsell rule does not apply to Wright’s letter, then of
course he has no problem. His acceptance will not take effect until his
letter arrives, and there is then no reason at all for stopping him telling
Brown to ignore the letter.

In conclusion, then, it seems that whatever analysis is applied, the most
likely result is that there is no contract between Brown and Wright for the
sale of the car. Brown can of course make a fresh offer, but Wright will again
be free to accept or reject this in the same way as Brown’s initial offer.
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Notes

In other words, if the advert in Partridge v Crittenden had been in the form ‘if
you are one of the first 100 people to send me 25 shillings, I will send you a
bramblefinch’, then the court might well have been prepared to regard it as an
offer.

In an earlier case, The Leonidas D (1985), Goff J had suggested that
acceptance could only be inferred from silence ‘in the most exceptional
circumstances’.

And, indeed, the purported acceptance was not received until after the sale had
been completed.

Apart from anything else, it is not clear that the relevant communication was
an acceptance rather than an offer.

For instance, Wenckheim v Arndt (1873) (New Zealand) and A to Z Bazaars
(Pty) Ltd v Minister of Agriculture (1974) (South Africa).

That is, so that they can carry on their business on the basis that they have a
contract, without having to wait to hear if the acceptance has arrived.

Others argue, however, that this gives the acceptor the best of both worlds. An
offer to buy shares, for example, could be accepted by a letter, but then
withdrawn if, while the letter is in transit, the share price falls: see, for
instance, Stone, The Modern Law of Contract, 5th edn, 2002, pp 63-66 and
Treitel, The Law of Contract, 10th edn, 1999, p 28.






CHAPTER 2

INTENTION AND CONSIDERATION

Introduction

The two other elements, apart from offer and acceptance, which the courts
look for in relation to the formation of contracts are intention and
consideration, and the questions in this chapter deal with these.

The issue of intention to create legal relations is very straightforward.
There are two basic rules:

e if the contract is a ‘domestic’ agreement, then there is a presumption that
there is no intention to create legal relations (Balfour v Balfour); and

e if the contract is ‘commercial’ in nature, then there is a presumption
that it is intended to be legally binding (Edwards v Skyways).

All that needs to be done is to apply these to the facts of any problem
asked, and consider whether there is any reason why the presumption
should be rebutted.

Because it is such a simple issue, questions about intention will rarely, if
ever, stand alone, but will be contained within some other topic. Here,
intention is linked with consideration, which is quite common in contract
questions.

The topic of consideration, by way of contrast, is definitely difficult.
Some aspects are, however, reasonably straightforward. It is not too
difficult to learn the rules and the cases relating to:

e the difference between ‘adequate’ and ‘sufficient’ consideration—what
kinds of actions or promises can or cannot amount to consideration—
the general irrelevance of the value of consideration (for example,
Chappell v Nestlé),

® past consideration—the reformulation of the rules relating to this in
Pao On v Lau Yiu Long needs to be learnt and understood; and

e existing obligations as consideration—whether owed to the public, a
third party, or the other contracting party. Here, the case of Williams v
Roffey, and its effect on Stilk v Myrick, will need to be considered.

Where things start to become more difficult, however, is in relation to the

variation of contracts, and how the doctrine of consideration applies to
this. Once again, the implications of Williams v Roffey need to be

25
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considered, but more generally the whole topic of ‘promissory estoppel’
must be faced.

Promissory estoppel is a topic which students do not like. If you are
going to prepare yourself to deal with questions on consideration, however,
it is something you will have to get to grips with. Four out of the five
questions in this chapter raise promissory estoppel issues in one way or
another. The points that need to be understood are:

e the basic elements of the doctrine as laid down by Lord Denning in
Central London Property Trust v High Trees House;

e the origins of the doctrine in the 19th century ‘waiver’ cases, like
Hughes v Metropolitan Rly;

e the limitations on promissory estoppel derived from post-High Trees
cases, such as Combe v Combe (‘shield not a sword’) and D & C
Builders v Rees (must be equitable to use it);

e the relationship between High Trees and the cases on part payment of
debts, such as Pinnel’s Case and Foakes v Beer; and

e the unresolved problem of whether the doctrine is only suspensory of
rights, or whether it can have an extinctive effect.

None of these points is easy. In relation to some of them, it has to be accepted
that there is no clear answer from the case law, and you must therefore argue
from general principles. You should not be afraid to do this. Whatever the
conclusion arrived at, if the argument is presented carefully, logically and
consistently with the cases, it will be likely to obtain high marks.

Checklist

You should be familiar with the following areas:

e Intention to create legal relations: the presumptions applying to
domestic and commercial agreements.

The meaning of ‘consideration’.

The difference between ‘adequate’ and ‘sufficient’” consideration.

Past consideration, and when it can be effective.

Existing duties, and when they can amount to good consideration for a
fresh promise. The rules relating to public duties, contractual duties
owed to a third party, and contractual duties owed to the promisor, all
need to be understood.

® Promissory estoppel: its origins, development and limitations.
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Question 6

Arthur’s daughter, Belinda, aged 21, was studying for some accountancy
examinations at Ademup College. It was a contractual requirement that
students in residence at the College were non-smokers, and Belinda
therefore gave up smoking. Arthur, however, was worried that under the
pressure of preparing for the examinations Belinda would start smoking
again, and so he promised to pay her £100 if she did not smoke at all
until she had completed the course. He also promised to buy her a car if
she passed the examinations.

Arthur runs a small business, and asked Belinda to prepare a short
report on the taxation of companies. He was pleased with the result, and
said he would give her £50 “for all her hard work’.

Belinda passed her examinations, and has not started smoking again.

Arthur has not made either of the promised payments, or bought the
car. He seeks your advice as to whether he is legally obliged to do so.

Advise Arthur.

Answer plan

There are three possible contracts to be discussed here, relating to the
smoking, the promise of a car, and the work on company taxation. The
question is primarily concerned with various aspects of consideration:

e the need for benefit or detriment;
® past consideration; and

e validity of contractual obligations to a third party as consideration.

In addition, however, it is important not to overlook the fact that the
situation, being one of father and daughter, may well involve the issue of
whether any of Arthur’s promises were intended to create legal relations. It
is probably best to deal with this issue generally, either at the beginning or
at the end of the answer, rather than in relation to each promise separately.

Answer

The elements which make a contract binding under English law are offer
and acceptance, consideration, and intention to create legal relations. There
is no problem with the existence of offer and acceptance here, but there
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may be difficulties with both intention and consideration which may enable
Arthur to avoid fulfilling his promises to his daughter.
There are three possible contracts to consider:

(1) the promise of £100 if Belinda refrained from smoking;
(2) the promise to buy a car if Belinda passed all the examinations; and
(3) the promise of £50 for the work on company taxation.!

In relation to all of them, Arthur may wish to raise the defence that he did
not intend to create a legal relationship. The attitude of the English courts
to this issue can be illustrated by two cases, Balfour v Balfour (1919) and
Edwards v Skyways (1964).

In Balfour, a husband and wife had to separate because the wife was not
well enough to travel back to the husband’s place of work (Ceylon). The
husband promised to pay her £30 per month. When he failed to keep up
the payments, she sued. The court held that she could not succeed because
there had been no intention to create legal relations.? Lord Atkin said that,
in the case of social and domestic arrangements, there was a presumption
against there being an intention to create legal relations. This presumption
could be rebutted but in this case there was no evidence to suggest that it
should be, and the wife’s action therefore failed.?

In Edwards v Skyways, however, the presumption operated in the
opposite way. An airline pilot who was made redundant was offered what
was described as an ex gratia payment by way of compensation. When this
was not paid, the pilot sued. It was held that in commercial relationships
there was a strong presumption that there was an intention to create legal
relations, which it would be difficult to overturn. In this case, the mere use
of the phrase ex gratia was not sufficient to rebut the presumption, and the
pilot’s action succeeded.

Applying this to Arthur and Belinda, the first question is whether we are
dealing with commercial arrangements, or social and domestic
arrangements. This should not depend solely on the relationship between
the parties. There is no reason why members of the same family cannot
make perfectly binding commercial contracts between themselves. It
depends also on the nature or subject matter of the contract. Here, the
promises about the smoking and the passing of the examinations may be
argued to be ‘domestic’; the promise in relation to the work done on
company taxes is more obviously ‘commercial’. There is no evidence
provided in the problem from which either of the presumptions which
would arise from these categorisations can clearly be rebutted. It is quite
likely, therefore, that a court would find promises (1) and (2) unenforceable
for lack of intention to create legal relations. Promise (3), however, would
be likely to be held to have been intended to be legally binding.
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Leaving this issue aside for the moment, let us now turn to the question
of consideration.

The doctrine of consideration is fundamental to English contract law. It
requires that, for a promise to be binding, something must be given or done
in exchange by the promisee. In this case, the things which might constitute
consideration on Belinda’s part are: (a) refraining from smoking (in respect
of the promise to pay £100); (b) passing her examinations (in respect of the
promise to buy a car); and (c) doing the work on company taxes (in respect
of the promise to pay £50). There are, however, problems with all three as
regards their acceptance as valid consideration.

One of the requirements of consideration is sometimes said to be that it
must be of some economic value. For example, in the case of White v
Bluett (1853), it was held that a son who promised to stop complaining
provided no consideration for a promise by his father not to enforce a
promissory note. This might cast doubt on the validity of both the
abstention from smoking and the passing of the exams. The requirement of
value is not, however, applied very strictly. In Chappell v Nestlé (1960), for
example, worthless chocolate wrappers sent in return for a ‘special offer’
were nevertheless regarded as part of the consideration. Similarly, in
Edmonds v Lawson (2000), the Court of Appeal was prepared to accept
the general benefits to chambers in the operation of a pupillage system as
being sufficient to amount to consideration in relation to contracts with
individual pupils, without defining with any precision the economic value of
such benefits.

The requirement of economic value can also be overshadowed by the
rule that consideration need not provide a benefit to the promisor if it is a
detriment to the promisee. Belinda could say that her promises to her father
are to her detriment. Here again, however, she has problems in that it can
be argued that giving up smoking and passing her examinations are in fact
both to her benefit. The only counter to this is the argument that many, if
not most, contracts are entered into on the basis that they are at least
perceived to be to the benefit of both parties, so that the requirement of
detriment does not match the reality of the relationship.

There is one more issue that must be looked at as regards the abstention
from smoking. Belinda is already obliged in her contract with Ademup
College not to smoke. Can doing something which you are already
contractually obliged to do in an agreement with a third party still amount
to consideration? Here, the answer is clearly in Belinda’s favour. In
Shadwell v Shadwell (1860), it was held that a marriage to which the
plaintiff was (under the law at the time) legally bound was good
consideration for a promise of an annual payment from his uncle. The
principle has been accepted without question by the Privy Council in both
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The Eurymedon (1974) and Pao On v Lau Yiu Long (1979). So, if
Belinda’s giving up smoking satisfies the other requirements of valid
consideration (which is doubtful), it will not be struck down because of her
agreement with the College.

The third suggested contract, that is, the promise of £50 for the taxation
work, does not raise the same problems. The work done by Belinda is
clearly of economic value, and a detriment to her, as well as a benefit to
Arthur. The way in which Arthur may escape legal liability in this case is
from the doctrine of so called ‘past’ consideration. This states that if a
promise is made after work has been done, or some other benefit conferred,
that work or benefit is not consideration for the promise, which is therefore
unenforceable. This is a result of the idea of contract involving a mutual
exchange. How can work be given in return for a promise, if the promise is
not made until after the work is completed? An example of the application
of this rule is Re McArdle (1951). Two members of a family, who were
living in a house which had been left jointly to them and other members of
the family, did some improvements on it, and then sought promises to
contribute to the costs of the work from their relatives. It was held that
they could not enforce the relatives’ promises to pay, since they were given
after the work was completed. The work was therefore past consideration
and could not be relied on.

The courts have recognised, however, that this rule can operate harshly
in certain circumstances and have therefore formulated an exception to it.
The principles derived from the earlier case law have now been restated in
Pao On v Lau Yiu Long in the following way:

(a) the act must have been done at the promisor’s request; this derives
from Lampleigh v Braithwait (1615);

(b) the parties must have anticipated at the time the work was done that it
was to be paid for; this derives from Re Casey’s Patents (1892); and

(c) the promise must have been legally enforceable if it had been made in
advance.

Applying these requirements to the problem, it is clear that the first and
third are satisfied. We are told that Arthur asked Belinda to do the work,
and the arrangement is clearly one which could have been enforced had the
promise been made before the work was done (subject, of course, to the
issue of intention). As to the second requirement, it is difficult to answer
without more facts. Was there any earlier mention of payment? Had
Belinda been paid for any similar work in the past? The answers to these
questions will help to determine whether there is valid consideration for
Arthur’s promise.
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In conclusion, Arthur seems to be on strong ground legally as regards
the promises to pay £100 and to buy the car. In both cases there are doubts
about the intention to create legal relations and the validity of the
consideration supplied by Belinda. The morality or wisdom of thwarting his
daughter’s expectations in this way is another matter! As regards the £50,
Arthur is in a much weaker legal position. Provided Belinda can establish
that there was a prior expectation that the work on company taxation was
to be paid for, she has good grounds for claiming a binding contract for the
payment of £50 from her father.

Notes

1  Note that the first two are unilateral contracts, the third is bilateral.

2 The decision was also based on the lack of consideration provided by the wife
for her husband’s promise.

3 In subsequent cases, the presumption has been rebutted where the marriage is
breaking down, for example, Merritt v Merritt (1970).

Question 7

Charles contracts to supply Peter with 10,000 widgets per month for 24
months, for a fixed sum of £20,000, payable in advance. After six
months the market price of widgets unexpectedly doubles, due to the
outbreak of war in Ruritania (the main widget-producing country). Peter,
hearing that as a result of this Charles has started to cancel similar
contracts, suggests to Charles that he will be prepared to take 7,000
widgets per month in satisfaction of their contract. Charles agrees, and
delivers 7,000 widgets per month for the next five months. The war in
Ruritania then ends and the market price of widgets collapses. Peter now
demands: (a) the 15,000 shortfall in deliveries in relation to the past five
months; and (b) 10,000 widgets per month for the rest of the contract.
Advise Charles.

Answer plan

This question raises in a fairly straightforward way the issue of equitable
waiver, or promissory estoppel. Note that the problem does not involve
part payment of a debt. The dispute is about the number of widgets to be
supplied, not the amount to be paid for them. There is thus no need to
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discuss Pinnel’s Case (1602) or Foakes v Beer (1884), or their relationship
to promissory estoppel.

In this and similar questions, however, it is important to consider
whether there is a binding variation of contract supported by consideration,
as well as discussing the promissory estoppel issue.

The topics to be covered are therefore:

e the possibility of a binding variation;

e the requirements for promissory estoppel;

¢ the limitations of promissory estoppel—in particular, whether it is
suspensory or extinctive in effect; and

e if promissory estoppel is suspensory, how its effect is terminated.

Answer

The dispute between Charles and Peter raises the issue of how a contract
can be varied once it has been agreed. To explain this, and how it affects
this situation, it will be necessary to consider the related issues of the
doctrine of consideration and the concept of promissory estoppel.

The standard approach of English contract law is to say that a variation
of an existing contract will only be binding if there is consideration to
support it. In other words, the change in obligations must not be one-sided.
If the reduction of the number of the widgets delivered had been
accompanied by a drop in the purchase price, there would be no argument
that the new arrangements were enforceable by both sides. Both Peter and
Charles would have changed their position, and there would in effect be a
new binding contract on the new terms.!

Turning to the facts of the problem, can we find any consideration for
Charles’ agreement to supply a smaller quantity of widgets? At first sight,
the answer would seem to be no. Charles has not agreed to a reduction in
price, or any other change of the agreement with Peter, which would be a
benefit to Peter, or a detriment to Charles. On the contrary, the change
appears to be made for Charles’ benefit. On closer examination, however,
the position is not so straightforward. The reason why Peter suggests the
reduction is that he hears that Charles is cancelling similar contracts, and
he presumably wishes to avoid this happening to his contract. Two
possibilities exist here. The first is that the contract between Charles and
Peter contains a provision which would allow Charles to cancel it without
being in breach. If this is the case, then there is a strong argument for there
being a binding variation. The benefit to Peter would be keeping the
contract alive in some form, rather than being in a situation where he
might have had to look elsewhere for his entire supply of widgets. There is
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also detriment to Charles in that he is still getting a lower price for his
widgets than he might get on the open market. The second possibility is
that if Charles cancels the agreement, it would be a breach of contract.
Here, the argument for the change amounting to consideration is weaker. It
is not, however, ruled out altogether. In Williams v Roffey (1990), the
Court of Appeal was prepared to accept that the benefit to a contracting
party (the defendant) of preventing the other side from failing to complete
the contract could be good consideration for a promise by the defendant of
extra payments on completion. If this line of reasoning is accepted, then
there is an argument for saying that there is a binding variation here.

Two further points need to be noted. First, it is important for the
argument for a binding variation that the initiative for changing the
contract came from Peter. If Charles had come to Peter and said, ‘if you
don’t agree to a change, I am going to cancel our agreement’, this would
have amounted almost to duress, and the courts would be unlikely to look
sympathetically on Charles’ claim for a binding change. This point was
regarded as important in Williams v Roffey. Secondly, if there is a binding
variation, this means that Charles can reject both of Peter’s claims. The
contract will have been varied with permanent effect, and if Peter wishes to
return to the previous terms he will have to negotiate another mutually
acceptable variation.

Let us now turn to the situation if it is decided that there is no
consideration and, therefore, no binding variation. Here, Charles will only
have a basis for resisting Peter’s claim if he can invoke the doctrine of
promissory estoppel.

It has been recognised by the courts for over 100 years that in certain
circumstances an indication by a contracting party, by words or actions,
that he is not going to insist on his strict contractual rights can be binding
on him, at least to some extent. In Hughes v Metropolitan Rly (1877), the
actions of the plaintiff had led the defendant reasonably to believe that a
period of notice to quit which had been issued had been waived. The
defendant had relied on this, and the House of Lords took the view that
the plaintiff could not simply bring the waiver to an end and impose the
notice to quit without more ado. This idea of ‘equitable waiver’ has
developed into the modern doctrine of ‘promissory estoppel’ following the
decision of Lord Denning? in Central London Property Trust v High Trees
House (1947). As stated there by Denning, the doctrine is that ‘a promise
intended to be binding, intended to be acted upon, and in fact acted upon,
is binding insofar as its terms properly apply’. The promise which Denning
was considering here was to reduce the rent on a block of flats during part
of the Second World War, which had led to many of the flats being
unoccupied. Denning felt that this promise was binding, in that the landlord
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should not, at the end of the war, be able to go back on it, and claim the
full rent for the war years.

As stated above, Denning’s definition is too wide. Taken at face value, it
would destroy the whole doctrine of consideration.? Various limitations to
the doctrine have now been recognised.

First, there must be an existing legal relationship between the parties—
probably, but not inevitably, a contract. In other words, the doctrine is
concerned with the variation of legal obligations, rather than their creation.
This links in with the second limitation, that promissory estoppel can only
be used ‘as a shield, and not as a sword’. This famous phrase comes from
Combe v Combe (1951). A husband, who was divorcing his wife, made a
promise to pay her £100 per annum. When he failed to do so, she sued.
The judge at first instance allowed her to succeed, although she had
provided no consideration for the promise, on the basis of promissory
estoppel. The Court of Appeal held that this was a misuse of the doctrine,
which could not create new legal rights.

The third limitation is that the doctrine will only be applied where it
would be inequitable to allow the promisor to go back on the promise. Two
cases are relevant here. In D & C Builders v Rees (1966), Lord Denning said
that the doctrine should not be used where the promise had been extracted
by improper pressure. The defendants had persuaded the plaintiffs to accept
less than they were owed by a threat that if they did not accept they would
get nothing. In The Post Chaser (1981), there was no impropriety on the part
of the promisee, but Lord Goff thought that there was such a short period
between the making of the promise and its withdrawal (a matter of days)
that it was not inequitable to allow the promisor to escape from it.

The final possible limitation is that the doctrine only suspends rights,
rather than extinguishing them. This is certainly what happened in Hugbes
and in High Trees. It is not clear whether this is a general rule, however, or
something that depends on the individual circumstances of each case. One
other point needs to be clarified. The promise itself may be expressed to be
only applicable for a limited period. This was what Lord Denning meant by
referring to the promise being binding ‘as far as its terms properly apply’.
In High Trees, the promise was taken to have been stated to be applicable
only while the Second World War continued and the flats were not fully
occupied. Once these conditions ceased to exist, the original terms
automatically revived. If no limit is placed on the promise when it was
made, it may still be terminable by notice. This was the case in Tool Metal
Manufacturing Co v Tungsten Electric Co (1955). The House of Lords held
that the initiation of a previous action amounted to notice that the promise
(to accept a reduced royalty) was being withdrawn. For continuing
contracts which involve periodic obligations, it seems then that rights which



Intention and Consideration 35

would have otherwise accrued during the currency of the promise will be
lost; for the future, the previous position may be revived, either by the
automatic termination of the promise or by giving notice.*

Applying this to the problem, we find a promise intended to be binding,
intended to be acted upon, and in fact acted upon. It is a variation of an
existing legal relationship, and Charles wishes to use it as a shield not a sword.
The two remaining issues are related to the suspensory nature of the doctrine,
and whether it would be inequitable to allow Peter to go back on it.

Dealing with the second issue first, it is significant here, as it was in
relation to the argument about consideration, that the request for the
change came from Peter. Had Charles in any sense been holding Peter to
ransom, then Lord Denning’s comments in D & C Builders v Rees might
well have applied. This is not the case, however, and there seems no reason
on the facts why equity should allow Peter to escape from his promise.

This leaves the issue of the duration of the promise. Peter may well wish
to argue that the promise was only intended to last as long as the war in
Ruritania continued. If that is right, he can insist on a return to 10,000
widgets per month for the future. There is no suggestion on the facts as
given, however, that the promise was made in this form. This will mean,
therefore, that Peter will have to give reasonable notice of his intention to
return to the original terms, as in Tool Metal v Tungsten. What constitutes
‘reasonable notice’ must be a question of fact in each case. Looking at the
overall duration of this contract, it is suggested that notice of two months
would be perfectly reasonable.

In conclusion, the advice to Charles is that he does not have to provide
the 15,000 shortfall in deliveries. This is because there has either been a
binding variation, or Peter is estopped from going back on this part of his
promise. As regards the future, there are three possibilities:

(a) there has been a binding variation, and so Charles can continue to
supply 7,000 widgets a month for the rest of the contract;

(b) there is a promissory estoppel, which will come to an end at the end of
the war in Ruritania—Charles will in this case have to return to 10,000
widgets a month immediately; and

(c) there is a promissory estoppel, determinable on Peter’s giving
reasonable notice—which would probably be two months.

It is submitted that, on the basis of the facts given, there is no clear
evidence of consideration to support a binding variation, or that the
promise was expressed to last only for the duration of the war. As a result,
(c) above would seem to be the most likely outcome to this dispute, and
Charles should be advised accordingly.
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Notes

1  The alteration of one term can be binding if it potentially benefits either

party—for example, altering the date on which either party can terminate a

lease: Fenner v Blake (1900). If the change is entirely one-sided, however, and

there is no consideration, the variation will be unenforceable, unless the

equitable doctrine of promissory estoppel applies.

Or ‘Denning J°, as he was at that time.

This may have been Denning’s intention—see his comments on the case in

The Discipline of Law, 1979, Pt 5—but he backed away from going this far

in later cases.

4  The position is more complicated in respect of single obligation contracts. If
promissory estoppel has any effect, it must surely be to extinguish the
obligation completely.

SIS

Question 8

‘The doctrine of promissory estoppel cannot be regarded as casting

doubt on the decision in Foakes v Beer (1884). If that case were to occur

today, the House of Lords would decide it in exactly the same way.’
Discuss.

Answer plan

This is a fairly straightforward essay question, in which the main topic is
the doctrine of ‘promissory estoppel’. The particular issue on which your
answer should focus, however, is the relationship between that doctrine
and the part payment of debts, and in particular the extent to which the
principles applied in Foakes v Beer would still be used if similar facts
arose today.

To answer the question properly, it is of course necessary to have a
reasonable understanding of the facts of Foakes v Beer, and the reasons
which the House of Lords gave for deciding it in the creditor’s favour. The
extent to which promissory estoppel has developed into a concept which
might now provide a direct challenge to this decision must then be
discussed.

The following order of treatment is suggested:

e description of Foakes v Beer;
outline of the development of promissory estoppel;
e particular significance of promissory estoppel for part payment of debts;
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e relationship between promissory estoppel and Foakes v Beer; and
e likely attitude of the House of Lords to Foakes v Beer today.

Answer

Foakes v Beer (1884) concerned an action to recover interest on a judgment debt.
Mrs Beer had obtained judgment against Dr Foakes. They made an arrangement
under which Dr Foakes was to pay off the debt by instalments. When he had com-
pleted the instalments, Mrs Beer sued to recover interest on the debt. In holding that
she was entitled to recover,! the House of Lords confirmed a rule that had originally
been stated in Pinnel’s Case (1602). This was that part payment of a debt on the due
date can never be satisfaction for the full amount owed. If, however, the creditor
agrees to early payment or payment by means of goods (even though worth less
than the full amount), or even payment on the day at a different place, then the debt
will be discharged. The reason for this is that payment in a different form will
provide consideration for the promise to accept less than was owed.

The confirmation given to this principle by the House of Lords in Foakes
v Beer ensured its acceptance? until the intervention of Lord Denning in
1947 in Central London Property Trust v High Trees House (1947). The
owners of a block of flats in London agreed that the lessees could pay a
reduced rent during the Second World War because of the difficulty in sub-
letting the flats. When, after the war, they brought an action to enforce the
contract on its original terms, Denning J indicated that they would not be
able to recover for the ‘war years’, although they could subsequently revert
to the original agreement. Denning’s statement on this issue was clearly
obiter, since the action brought only applied to the period after the end of
the war, but it was regarded as a challenge to the decision in Foakes v Beer.
According to the original contract, the defendants in High Trees owed
money to the plaintiffs for the war years. There was no consideration for
the promise to accept less. Under Foakes v Beer, therefore, the plaintiffs
appeared to have an unanswerable case.

Lord Denning, however, felt that the effect of Foakes v Beer could be
circumvented by using an equitable doctrine which he traced back to the
case of Hughes v Metropolitan Rly (1877). Here, the owners of some
houses gave notice to the tenants to carry out repairs within six months. If
the repairs were not done within that period, the landlord was entitled to
forfeit the lease. Shortly after the notice was given, however, the parties
entered into negotiations for the sale of the property to the tenants. These
negotiations collapsed, and the landlord sought to forfeit the lease in
accordance with the terms of his original notice. The House of Lords said
that he could not. His actions in entering into the negotiations had to be
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taken as indicating that he was ‘waiving’ the notice while the negotiations
continued. The courts of equity would not allow him to go back on this
indication of waiver, on which the defendant had relied. In effect, the notice
to repair was suspended while the negotiations were going on, and time
only began to run again when they ceased.

In High Trees, Lord Denning took this principle from Hughes v
Metropolitan Rly, which has since come to be known as ‘promissory
estoppel’,’ and applied it to the case before him. He said that in both cases
there had been a promise made which was intended to be binding, intended
to be acted on, and in fact acted on. Such a promise should be binding,
insofar as its terms properly apply. The novelty of this approach was that it
extended the notion of equitable waiver into the area of part payment of
debts, where it had previously been assumed to be inapplicable because of
the authority of Foakes v Beer. Lord Denning met this objection by arguing
that Foakes v Beer was decided on common law principles, ignoring the
role of equity. In the light of the fact that Foakes v Beer was decided after
the ‘fusion’ of law and equity in the 1870s,* and that some of their
Lordships expressed regret at the outcome, it seems hard to accept that
they would have overlooked what Lord Denning seems to regard as an
obvious escape route from the harshness of the common law rule.

There is, however, no doubt that promissory estoppel has been accepted as
being applicable to variations of contract which involve the payment of money.
In Tool Metal Manufacturing Co v Tungsten Electric Co (1955), it was
accepted that the variation of the amount payable on a royalty was enforceable
under the doctrine. It may be significant, however, that, as in High Trees, Tool
Metal v Tungsten was concerned with a continuing contract involving periodic
payments. It is possible to argue in such cases that promissory estoppel has
only a suspensory effect and is, therefore, less directly in conflict with Foakes v
Beer. This is true in the sense that the parties could at the end of the war (in
High Trees), or upon giving notice (Tool Metal v Tungsten) revert to the
original terms of their agreement. On the other hand, the shortfall in the
money which under the original agreement would have been payable during
the variation is clearly regarded as being irrecoverable. In that sense, therefore,
a debt is being satisfied by part payment.

A more direct challenge to Foakes v Beer would arise if promissory
estoppel were found to be applicable to a debt comprising a single sum of
money. There is no reported case where this has happened. The nearest to
it is D & C Builders v Rees (1965). The plaintiffs had done work for the
defendants. After pressing for payment, they were told by the defendants
that if they did not accept a lesser sum in settlement of the account they
would get nothing. The plaintiffs agreed to take this smaller sum, but then
sued for the balance. It was argued that their action should fail on the basis
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of promissory estoppel. Having promised to accept a lesser sum, the
plaintiffs should not be allowed to renege on that promise. The Court of
Appeal decided in favour of the plaintiffs. Only Lord Denning considered
the promissory estoppel issue in any detail. He was clearly of the view that
promissory estoppel could operate in this situation. It is, however, an
equitable doctrine, and the defendants had acted inequitably in pressurising
the plaintiffs into accepting the lesser sum, so Lord Denning refused to
allow them to rely on promissory estoppel. The rest of the Court of Appeal
were content simply to apply the principles from Pinnel’s Case and Foakes
v Beer, and hold the defendants liable because they had provided no
consideration for the promise to accept the lower amount. Moreover, the
Court of Appeal has more recently confirmed, in Re Selectrnove (1995),
that it remains bound by the principle in Foakes v Beer.

Is the statement in the question correct? Would Foakes v Beer be decided
in the same way today? It is clear that the strict rule about part payment of
debts has been weakened by High Trees and decisions which have followed
it. As we have seen, however, the doctrine of promissory estoppel has been
found most useful in relation to continuing, rather than one off, contracts.
Given the approach taken by the majority in D & C Builders v Rees, it
seems likely that Mrs Beer would still be successful in recovering the
interest on her debt.

Notes

1 It was not in fact clear that Mrs Beer had ever intended to promise to forgo
the interest.

2 At times, the acceptance was reluctant: in Foakes v Beer itself, for example,

Lord Blackburn expressed the view that part payment may in fact be more

beneficial to the creditor than relying on his or her strict legal rights.

It is also sometimes referred to as ‘quasi-estoppel’ or ‘equitable estoppel’.

That is, the provision of the Judicature Acts 1873-75 that, henceforth, all

courts could apply the principles of law and equity, and that where there was a

conflict equity was to prevail.

A~ W



40 Q& A On Contract Law

Question 9

Armadillo ple make a contract with Movit Ltd, under which Movit agree
to transport 3,000 rolls of material from Armadillo’s warehouse in
London to Armadillo’s factory in Leicester. The contract specifies that
the material is to be delivered at a rate of 150 rolls per week for 20
weeks. The contract price is £20,000. Just before deliveries are to start,
Movit realise that it is only possible to carry 100 rolls at a time on their
lorry. They ask Armadillo to agree to deliveries being made over 30
weeks. Armadillo, who are suffering from a fall in business, agree. After
five weeks, Armadillo sign a very valuable contract for the production of
T-shirts which will require their factory to operate at full capacity. They
ask Movit to return to delivering 150 rolls per week, and say that they
will pay an extra £5,000 on completion of the contract. Movit hire an
additional small lorry and complete the contract at 150 rolls per week.
Armadillo, who are now in financial difficulties, refuse to pay more than
£20,000. Movit accept and are paid this, but now want to bring an
action to recover the additional £5,000 which they say they are owed.
Advise Movit.

Answer plan

At first reading, some problems, like this one, look more complicated than
they actually are. There are really only two points of dispute here, although
they are interlinked. They are: (a) was the first variation of the contract
(that is, regarding the number of rolls to be delivered) either a binding
variation or enforceable under the doctrine of promissory estoppel?; and (b)
was there any consideration for the promise to pay the additional £5,000?
The answer to the second question will depend to some extent on the
answer to the first. It will also involve consideration of the effect on the
case of Stilk v My