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PREFACE

On March 19 and 20, 1999, the Society for the Study of Ancient
Near Eastern Law held its second occasional colloquium at the Johns
Hopkins University in Baltimore. Twelve papers on a single topic
were presented by invited speakers and intensively discussed by some
twenty-five participants. The speakers were drawn from different dis-
ciplines of the ancient Near East—Assyriology, Biblical Studies and
Egyptology—and beyond, to include early Rabbinic and modern
comparative law. The present volume comprises the edited confer-
ence papers, revised by their authors in the light of the conference
discussions, together with an introduction and conclusions. We are
grateful to the Israel Ministry of Justice for allowing one of their
senior officials, Dr. Peretz Segal, to participate in the conference.
Regrettably, Dr. Segal’s onerous duties as a parliamentary draftsman
prevented him from producing a written version of his lecture on
early Rabbinic law.

The conference and resulting volume were made possible by the
generosity of the Lucius N. Littauer Foundation of New York, Mr.
Melvin Sykes of Baltimore, the University of Maryland School of
Law, and the office of the Dean of Arts and Sciences of the Johns
Hopkins University. The publication of this volume gives us a wel-
come opportunity to express our gratitude in public to them all.

We would like to thank Mr. Bruce Wells for his help in the prepa-
ration of the manuscript.

Raymond Westbrook and Richard Jasnow
Department of Near Eastern Studies, Johns Hopkins University






INTRODUCTION

Raymond Westbrook — Johns Hopkins University

There are certain problems which have existed since the very ear-
liest legal systems and which continue to defy the best efforts of the
law. An especially challenging set of such problems arises from the
repayment of debts, or rather, the failure to repay. No legal system
on earth can guarantee that payment will be made when it is due:
that depends ultimately on economics, not law. The task of the law
is to provide a framework within which legitimate expectations can
be fulfilled, in this case the creditor’s that he will be paid whatever
can be paid. Even this modest goal, however, impinges upon a wide
circle of conflicting interests, which may paradoxically include those
of the creditor himself. All the wit and sophistication of modern legal
science, with all the support that modern technology has to offer,
still cannot reconcile them, nor provide a compromise that will set
them at rest. On the contrary, legal opinion sways hither and thither
like a clumsy gyroscope, as each new reform is perceived to have
tilted the balance too far in one direction. It is therefore a particu-
larly appropriate area in which to investigate the efforts of the ear-
liest known legal systems. The solutions that they developed are but
part of a continuum, a contribution to the ongoing debate that has
characterized legal policy up to the present day.

Four main interests may be identified to which any legal system
must have regard. The first, obviously, is that of the creditor. The
law is expected to provide the creditor not only with access to the
debtor’s resources but also with protection from moral hazard—an
expectation in the debtor that repayment will not be enforced, lead-
ing to the temptation to borrow beyond his ability to repay. It would
seem at first sight that the greater the access and the greater the
deterrent from moral hazard, the more secure the creditor will be.
Too much security in law may, however, work against the creditor’s
longer-term interests, if overly harsh measures rob the debtor of the
economic capacity to continue to generate resources from which the
debt can be paid, or if financially sound persons are deterred from
borrowing and the creditor is thus deprived of a profitable invest-
ment for his capital.
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The second interest is that of the debtor. The honest debtor will
seek protection from measures so harsh as to deprive him of liveli-
hood, liberty, or his very life. As Deuteronomy 24:6 puts it: “One
shall not take the upper millstone as pledge, for it is life itself that
he takes as pledge.” On the other hand, weakening the rules of secu-
rity too far may have the same effect, if they make creditors unwill-
ing to risk lending, and so deprive the debtor of access to credit.

The third interest to be considered is that of other creditors.
Allowing a particular creditor to dedicate particular assets to secur-
ing his own debt alone may work unfairly against others who have
lent money in good faith to the same debtor.

Finally, there is the interest of the economy as a whole, which
requires the maintenance of productive capacity. The law has the
unenviable task of providing a framework within which creditors
retain an interest in investing and debtors an incentive to produce.
The phenomenon of desperate debtors abandoning their farms and
absconding is well known from the ancient Near East, and is not
without equivalents in the modern world.

To ensure realization of the above interests, the law must provide
mechanisms to resolve certain situations that arise in the context of
default. First is the enforcement of prior arrangements between cred-
itor and debtor for the contingency of default. Second is delinquency:
measures to compel payment by a reluctant debtor and to deter/pun-
ish potential defaulters. Third is access to resources of the debtor
which could be, but are not willingly, applied to payment. Fourth
is Insolvency: measures to distribute available resources equitably
among the creditors and to provide (where feasible) for eventual pay-
ment of the balance. Fifth is hardship: the law must be prepared to
provide means of escape from its own rules where the results will
be inimical to justice and social stability. Individual legal systems will
differ in the extent to which they enforce the parties’ interests in
each situation, but any judicial system with an ordered machinery
for the creation and enforcement of debt (and the ancient Near
Eastern systems all fall into that category) will have some arrange-
ments for each of the above cases.

This volume represents an attempt to tackle the above questions
in relation to the legal systems of the ancient Near East. The edi-
tors and contributors have no illusions as to their ability to answer
these questions in the present state of our knowledge and source
material. Nonetheless, it is hoped that we have made a useful begin-
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ning In organizing the amorphous mass of sources available and in
bringing together evidence from many different periods and parts of
the region in a comparable form. The volume begins with a com-
parative study of the historical development of modern law. Against
this background, the remaining contributions are organized in accor-
dance with the conventional political divisions of time and space in
ancient Near Eastern history. Each contribution presents a report
on salient features of the security arrangements and of their legal
regulation in the period in question.

Note on Legal Terminology

A glossary of the modern terminology used by the contributors may
be helpful to the reader, since English offers a confusing variety of
terms for the instruments of security. There can also be difficulty in
aligning the terms taken from modern Common Law systems with
the German terms frequently used in scholarship on this topic. The
following are definitions of how the terms are generally understood
in modern law, without reference to specific legal systems.

Pledge (German Pfand) is property that the debtor gives or assigns
to the creditor by way of security. It may also be referred to as a
lien or charge on the debtor’s property, terms which focus more
on the imposing of a legal incumbrance on the property in the cred-
itor’s favor. If actually handed over, a pledge is possessory
(Besitzpfand); if only assigned, it is hypothecary (Hypothek). (A mort-
gage is a special type of hypothecary encumbrance on land found
in Common Law jurisdictions; the term has not been used in this
volume for ancient instruments of security.) A pledge may be char-
acterized as automatically forfeitable on a due date (Verfallspfand)
or redeemable (Lisungspfand).

Suretyship (Birgschafi), also called guarantee, is an obligation
undertaken by a third party with regard to payment of the debt by
the debtor. The person under obligation is called a surety or guar-
antor (Biirge).

Distraint refers to the seizing and holding of the debtor’s prop-
erty without his consent. A synonymous term is distress, which
may also refer to the object taken by way of distraint. In the ancient
Near East, as opposed to modern law, persons may be the object
of distraint, in which case the term distrainee is used.






COMPARATIVE HISTORICAL PERSPECTIVES

Edward Tomlinson — University of Maryland School of Law

Historians disagree about when the commercial and intellectual life
of Western Europe reached the nadir known as The Dark Ages. Did
that point arrive with the collapse of the Roman Empire triggered
by the Barbarian Invasions of the fifth century, or did it occur later
when Arab expansion in the late seventh and early eighth centuries
turned the Mediterranean into a Muslim lake?' On the other hand,
most historians agree that by the twelfth century Europe was expe-
riencing a revival whose effects continued at least until the arrival
of the Black Death in the mid-fourteenth century.? That revival fea-
tured the appearance, first in the Italian city-states and then through-
out northern Europe, of a substantial merchant class that developed
trade networks extending from England in the north to the Crusader
States in the east. That economic revival was accompanied by an
intellectual revival whose hallmark was the study of Roman Law,
primarily the Corpus Juris Ciwilis of the sixth century Eastern Roman
Emperor Justinian.

The feudal system in which these developments occurred was not
particularly responsive to the legal needs of merchant creditors. From
a modern perspective, the creditor’s security derives primarily from
the availability of an effective legal system providing remedies for
enforcing the debtor’s duty to pay. In most cases, the availability of
effective legal remedies provides the debtor with sufficient encour-
agement to pay when due without any need for the creditor actu-
ally to sue. Remedies available in feudal courts did not perform that
function for merchant creditors. Rather, those courts focused on
resolving disputes over land, including the services which tenants
holding land owed to their lords. The procedures utilized by the
courts were slow and often involved primitive methods of proof (trial

' The latter theory, espoused by the noted Belgian historian Henri Pirenne, has
received considerable crticism. Lyon 1[972.
? Haskins 1933. On the staying power of Haskins’ work, see Cantor 1991.
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by battle or ordeal) that assumed God would intervene to assist the
righteous. Such a forum was not a propitious one for a nonresident
merchant contemplating a lawsuit to collect a debt. Moreover, feu-
dal law viewed a man’s body, as well as his lands, as belonging to
the lord. Therefore, it normally precluded the creditor from pro-
ceeding against the debtor’s person by imprisoning him and from
seizing the debtor’s land to satisfy a judgment.®

I. DEVELOPMENT OF CREDITORS’ REMEDIES IN MEDIEVAL ENGLAND

Creditors encountered similar problems in England despite that coun-
try’s lead in developing effective legal institutions. By the twelfth cen-
tury, the strong, centralized Anglo-Norman monarchy had created
a system of royal courts applying a new body of law common to
the entire kingdom.* One of the most significant remedies afforded
by this new body of common law was the action for debt, “a pro-
cedure for compelling debtors to pay their obvious dues.”® However,
the procedures in an action for debt were cumbersome and allowed
the debtor to escape liability by waging his law, l.e. by recruiting
from among his friends a certain number of compurgators (in effect,
character witnesses) who supplied their oaths in support of the debtor’s
oath that he did not owe the money.® In addition, the common law
courts gave the creditor no remedy against the debtor’s person. As
explained by the leading historians of medieval English law, the com-
mon law knew at the time “no process whereby a man could pledge
his body or liberty for payment of a debt.”” The creditor could there-

* Cohen 1982. On imprisonment for debt, see text at notes 13 and 67 mfia.

* The medieval common law was indigenous to England; it remained largely
unafifected by Roman law. This situation contrasts sharply with the reception of a
revived Roman law by most continental legal systems. The standard explanation
for this English exceptionalism is chronological, that is, the Anglo-Norman kings in
the generations after the Norman Conquest of 1066 developed their own legal sys-
tem before the revival of Roman law had occurred. On the Continent, on the other
hand, effective legal institutions arrived later at a time when Roman law was avail-
able as a model. See Van Caenegem 1992.

* Plucknett 1956: 363.

6 Id. at 115-16.

7 Pollock and Maitland 1895: II, 596. The situation on the Continent was less
clear. Pollock and Maitland suggest that imprisonment for debt was permissible
throughout the High Middle Ages in royal courts on the Continent. Id. The lead-
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fore proceed only against the debtor’s property, which in effect meant
the debtor’s personal property but not his land. This limitation
appeared in the common law writs of execution which allowed the
sheriff to seize the debtor’s personal property to satisfy a judgment,
but did not allow the debtor’s dispossession from land, the chief
source of wealth. The law treated the land as belonging to the
debtor’s lord; at most, the sheriff could levy on the crops or other
proceeds from the land.?

The last three decades of the thirteenth century (the reign of King
Edward I) brought significant changes to English law on “the fun-
damental business of debt-collecting.”® Change came in the form of
statutes, enacted by the newly mmaugurated Parliament, which dealt
harshly with defaulting debtors. Parliament excused this severity in
the preamble to the first of these statutes (the Statute of Acton Burnett
of 1283) on the ground that foreign merchants would not do busi-
ness in England unless they were given a ready means for securing
payment of their debts.'® Plainly, the statute’s drafters believed that
a creditor’s best security was the availability of effective legal reme-
dies against a debtor who did not pay. Accordingly, the Statute of
Acton Burnett, soon superseded in 1285 by the more comprehen-
sive Statute of Merchants, gave the creditor three significant proce-
dural weapons.

The creditor’s first procedural weapon was a system of debtor rec-
ognizances. The Statute of Merchants required mayors to enroll
debtors” bonds under the royal seal in local borough courts; in these
bonds, debtors acknowledged their indebtedness. Creditors actively
sought these recognizances because they eliminated any need to bring
an action for debt; execution against the debtor, without any need
for a trial or other procedures, followed immediately upon the pre-
sentation to a court of a bond in default.'" For at least a century,

ing historian of French private law seems to agree. Brissaud 1912: 564-68. However,
a French Ordinance of 1254, promulgated by Louis IX, echoed feudal concerns
by expressly forbidding royal seneschals and bailiffs from seizing or holding the
body of the debtor for a private debt. /d. at 568 note 2.

8 Plucknett 1956: 390.

® Plucknett 1947: 137. Professor Plucknett mocks English conservatives who view
Edward I's reign as the golden age of the common law. In fact, it was a time of
radical legal change. Plucknett 1956: 396-97.

"0 Plucknett 1947: 139. The Statute of Acton Burnett proved to be an interim
one; in 1285, Parliament superseded its provisions by enacting the Statute of
Merchants.

W Id. at 144.
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the borough and fair or market courts where these enrollments
occurred had resolved commercial disputes informally by applying
merchant custom, but their territorial jurisdiction was limited, and
they lacked power to enforce a judgment outside the borough. This
situation changed with the Statute of Merchants, which authorized
the royal courts to enforce summarily debtors’ recognizances enrolled
in the borough and fair courts.'?

To assure execution of these recognizances against the debtor, the
Statute of Merchants gave creditors, as a second procedural weapon,
the power to obtain from both the local and royal courts the imme-
diate imprisonment of a debtor in default. The debtor’s imprison-
ment had a coercive impact; it was intended to encourage the debtor
to gather his assets together and to sell them to satisfy the debt. If
the debtor did not satisty the debt within three months, creditors
received, as a third procedural weapon, the right to seize all the
debtor’s property, including both borough and feudal lands. Thus,
the Statute of Merchants gave merchant creditors a remedy that the
common law had long refused, i.e. the ability to control the debtor’s
land. Creditors became tenants or holders of the land by “statute
merchant” and no longer needed to rely on the often uncoopera-
tive sheriff to collect the land’s proceeds. In sum, these procedural
weapons made the creditor more secure by creating a legal system
which gave him “more chance of getting his money.”!®

The borough, fair, and later staple courts did not outlast the
Middle Ages, but the royal or common law courts, which by the
late fifteenth century had acquired most of the kingdom’s mercan-
tile litigation, implemented similar creditor-friendly procedures. First,
the Statute of Westminster I, enacted the same year as the Statute
of Merchants (1283), allowed a judgment creditor in the royal courts
to hold one-half of the debtor’s land until the debt was satisfied.'
Second, the royal courts, starting in the thirteenth century, allowed
creditors, before the creditor actually parted with his money, to pur-
sue to judgment an action for debt. The Statute of Westminster 11
regularized this procedure by providing that such a debt of record

2 In the fourteenth century Parliament established a simnilar machinery of debtor
recognizances in staple courts for the convenience of foreign merchants dealing in
wood, leather, and other staples. Plucknett 1956: 393.

1 Plucknett 1947: 142. For the debtor’s imprisonment, see #d., at 142-43. For
the creditor’s tenancy by statute merchant, see Plucknett 1956: 393.

'* Plucknett 1956: 390-92.
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(also called a recognizance) was not subject to further challenge.'
Third, and most importantly, Parliament authorized the royal courts
to imprison nonmerchant as well as merchant debtors. The first such
law, called by a leading historian of the common law “one of the
most drastic enactments in our history,” authorized the royal courts
to imprison servants and bailiffs whose accounts were in arrears.'®
A 1352 law extended this power to all actions for debt but required
the creditor to choose between proceeding against the debtor’s per-
son (imprisoning the debtor to coerce him or his friends to satisfy
the debt) or against the debtor’s property (seizing the debtor’s prop-
erty to satisfy the debt). For centuries English law forced the cred-
itor to make that choice.'” It appears that the latter route was generally
the more popular one.

II. BankrUPTCY AS A CREDITOR’S REMEDY

On the Continent, the legal changes which afforded the merchant
creditor greater security took a quite different form. Starting in the
twelfth century, the Italian city-states developed their own legal sys-
tems, applying a mixture of merchant custom and revived Roman
Law.'? Subsequently, similar systems appeared in fair towns and free
cities throughout Europe. These new courts proceeded more infor-
mally and rapidly than did the preexisting feudal courts. More impor-
tantly, they afforded merchant creditors the potent remedy of
“bankrupting” a defaulting debtor.’”® This initiative came from the
Italian cities, which by the late thirteenth century had adopted statutes
regulating bankruptcy proceedings. Bankruptcy itself derived from
Roman law, which had recognized a creditor’s right to initiate a

1 1d. at 393-94. Summary judicial proceedings based on written instruments are
often unfair; the instrument may be a forgery. To give the debtor some protection,
the common law during the fourteenth century developed the writ audita querela
allowing the debtor to present certain defenses. Jd. The medieval recognizance nev-
ertheless survives today in those states of the United States which recognize the
cognitive note in which the debtor confesses judgment at the tirne he receives the
loan. See D.H. Ouvermeyer Co., Inc. v. Frick Co., 405 U.S. 174 (1972) (holding cogni-
tive note enforceable between merchants).

16 Plucknett 1956: 389.

7 Id.

'® Berman 1983: 356-403.
® The word “bankrupt” itself derives from the Italian banco rotto, meaning “counter”
or “business broken.” See Percerou 1935: 14 note 1.
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proceeding against a defaulting debtor for the collective execution
and distribution of the debtor’s assets.?

The bankruptcy process, as it appeared in the medieval Italian
city-states, was purely a creditor’s remedy. Its purpose was to make
creditors more secure and not to give the debtor a fresh start nor
to allow a failing business to survive by reorganizing. These con-
cerns, which often motivate modern bankruptcy legislation, were
absent from bankruptcy’s early history. Rather, the bankruptcy statutes
of the Italian city-states afforded creditors an effective remedy against
defaulting debtors. The mere stoppage of payment by a merchant
allowed creditors to secure the debtor’s arrest by the court. The
creditors then elected a magistrate (later called a referee or judge)
who designated a curator (now generally called a trustee) to collect
and manage the debtor’s assets. The liquidation which followed was
largely creditor-controlled, and the debtor received a discharge only
to the extent that creditors actually received payment. The debtor
thus remained liable for any unsatisfied debts. Finally, the court could
impose on a bankrupt person criminal penalties for any fraud or
lesser fault. Even if the court found that the debtor committed no
crime, a determination of bankruptcy was considered infamous, dis-
qualifying the bankrupt person from many occupations and offices.

Creditors no doubt hoped that the repressive nature of bankruptcy
proceedings would deter debtors from defaulting. For those debtors
who did default, imprisonment was available as a means to coerce
payment, as was the power of the referee to question the bankrupt
under oath about the location of his assets. The only aspect of the
procedure favorable to the debtor was the survival, alongside cred-
itor-initiated bankruptcy proceedings, of the Roman law institution
of bonorum cessio. That institution allowed the honest debtor to avoid
bankruptcy by acknowledging his own insolvency rather than fleeing
or being forced into bankruptcy by his creditors. The honest debtor
could thus avoid the ignominy and imprisonment of bankruptcy if
he turned over all his assets to his creditors. The threat of punitive
bankruptcy proceedings provided the debtor with a strong incentive
to cooperate with his creditors in this fashion.?

2 On the history of bankruptcy, see id. at 3—67; Kohler 1891; Levinthal 1919a:
223-50.

2 On the bankruptcy statutes of the Italian city-states, see Percerou 1935: 9-14
and Levinthal 1919: 241-44.
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Bankruptcy did not officially arrive in England until 1542, when
Parliament enacted the first English bankruptcy statute.?? Earlier the
borough and fair courts had developed, as part of the law merchant,
procedures for the collective distribution of a defaulting debtor’s
assets,?® but these courts had faded by the sixteenth century. Creditors
found the common law remedies inadequate and obtained from
Parliament in 1542 a statute directed “against such persons as do
make Bankrupts.” The statute’s Preamble complained that debtors
had avoided payment by concealing their assets, fleeing the coun-
try, or avoiding arrest by “keeping house” (i.e. by claiming their
dwelling as a sanctuary). Parliament’s initial response to this prob-
lem was penal; it enacted a criminal statute that did little more than
punish debtors “who indulged in very prodigal expenses and then
made off.”?*

One might wonder how creditors could use the 1542 statute against
debtors whose dishonesty was less flagrant. To remedy that defect,
Parliament developed more comprehensive bankruptcy procedures in
subsequent statutes, principally ones enacted in 1570 and 1603. Under
those statutes, as on the Continent, only merchant debtors were sub-
ject to bankruptcy. Commissioners, acting on behalf of the creditors,
could imprison the debtor, seize his property, and examine persons
(including the bankrupt) believed to be concealing the debtor’s prop-
erty from creditors. Finally, the creditors, acting under the commis-
sioner’s supervision, could administer and ultimately distribute the
debtor’s assets on a rateable basis. As on the Continent, the debtor
did not receive a discharge from unsatisfied debts. That innovation
did not come until a 1705 statute, and then only applied to debtors
whose bankruptcy was attributable to misfortune. The earlier bank-
ruptcy statutes had been strictly punitive; they sought to deter default
by intimidating the debtor. For example, a 1623 statute provided
that a debtor who failed to show that his bankruptcy was due solely
to misfortune was subject to the pillory and the loss of an ear.®

22 34 and 35 Henry VIII, ch. 4 (1542).

2 Holdsworth 1933: v, 97-98.

* Levinthal 1919b: 1. With Gallic aplomb, Professor Percerou castigates the 1542
English statute as “very inferior.” Pecerou 1935: 15 note 7.

* On the English bankruptcy statutes, see Levinthal, 1919b. The general dis-
charge provided by the 1705 statute was evidently intended as an intedim measure
occasioned by the hardship generated by the War of the Spanish Succession. See
Holdsworth 1933: xi, 445. Jay Cohen argues that the 1705 statute survived, even
though it gave merchant bankrupts a fresh start while nonmerchant debtors
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Bankruptcy entered French law by the Ordinance of 1673 (France’s
initial commercial codification) and by the Code de Commerce enacted
in 1807 under the First Empire. The latter statute, as proudly noted
by the leading French scholar on bankruptcy, has had a grand
influence in Europe, “both by the strength of our armies and by its
own merits.”® Its merits most assuredly appealed to creditors, given
the exceptional severity of its treatment of merchant debtors, the
only debtors covered by the Code. This hostility to debtors followed
a number of spectacular business failures which evidently displeased
Napoleon. The Emperor did not find severe enough the draft Code
submitted to him for his approval upon his return to France after
meeting with Emperor Alexander of Russia at Tilsit; Napoleon insisted
(successfully, of course) that it be amended to require the automatic
imprisonment of the bankrupt.?” In addition, the 1807 Code elimi-
nated the Roman Law bonorum cessio, which had been codified in the
1673 Ordinance promulgated by Louis XIV. Under the 1807 Code,
therefore, all bankruptcies were either criminal or at least infamous,
thus disqualifying the bankrupt from most trades and professions. In
addition, the creditors took charge of administering and distributing
the debtor’s estate, and the bankrupt, unlike in England, did not
receive a discharge for unpaid debts.

The French experience under the 1807 Code demonstrates that
severe treatment of the bankrupt may not be the creditor’s best secu-
rity. The problem seems to be that not all bankrupts are crooks,
and that those who are crooks are likely to dissipate most of their
assets before their arrest by the bankruptcy court. The limited sta-
uistics available suggest that creditors rarely received anything close
to full payment from the bankrupt’s estate and that, at least until
the French Parliament amended the Code de Commerce in 1838 and
again in 1889 to revive the Roman Law bonorum cessio (now called

languished in prison, because it responded to a felt need to provide honest busi-
ness owners with some form of limited liability. Owners can now limit their per-
sonal hability by doing business in corporate form, but that alternative was not
available in the eighteenth century. See Cohen 1982.

% Percerou 1935: 36. Percerou is of course referring to Napoleon’s armies, which
in 1807 occupied most of Europe. Many of the occupied countries adopted one or
more of the Napoleonic Codes. The leading German authority on bankruptcy
acknowledges that it is indeed the French Code de Commerce which has served as the
source of modem German bankruptcy law. Kohler 1891: 521.

27 Percerou 1935: 36. Napoleon also believed that the law should provide only
a modest allowance for the bankrupt’s wife, but Cambacérés and other wiser heads
prevailed on that point.
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Judicial liquidation), there were more liquidations through informal
agreements between the debtor and his creditors than there were
bankruptcy proceedings.?® As confirmed in Balzac’s novel César Birotteau
(first published in 1837): “There are as many liquidations as bank-
ruptcies in Paris. One thereby avoids the dishonor, the judicial delays,
the attorneys’ fees, and the depreciation of goods. Everyone believes
that bankruptcy will produce less return than liquidation.” The
Parliament responded, in 1838 and then definitively in 1889, by
enacting new laws allowing insolvent debtors who surrender their
assets to the courts to obtain the judicial liquidation of their assets
without being stigmatized as a bankrupt.

Modern bankruptcy laws further demonstrate the limitation of
bankruptcy as a security device for creditors. Take, for example, the
federal Bankruptcy Act, enacted in 1898, which provides a uniform
law of bankruptcy throughout the United States. Under that Act,
the debtor may initiate bankruptcy proceedings, may obtain a dis-
charge for unpaid debts, may escape imprisonment or any serious
stigma, and may keep, subsequent to discharge, a considerable amount
of exempt property, often including a dwelling. Modern bankruptcy
law plainly serves other interests, which often conflict with the cred-
itor’s interest in security. It seeks to give debtors, today viewed more
as unfortunates than as crooks, a fresh start, to protect employees
and the tax collector, and, most importantly, to allow failing busi-
nesses to survive through reorganization. Accomplishing those goals
sometimes requires the sacrifice of creditor interests. Often a failing
business can survive only if the creditors agree to a suspension or
even a partial discharge of claims so that the business can raise new
funds and eventually pay off at least some of its prior debts. Such
reorganizations in bankruptcy are commonplace in the United States.®
The situation is now similar in France where the objectives of bank-
ruptcy, as specified in the 1985 amendments to the French Bankruptcy
Code, include “the survival of the enterprise, the maintaining of pro-
duction and jobs, and the satisfaction of debts.” Under their for-
mulation, creditors’ interests take third (and last) place.®!

% Percerou 1935: 43-48; Jauffret 1997: 579-83.

2 Balzac 1972: 301 (translated by myself and sentence order slightly changed).
In the novel, Balzac placed the event described in 1819.

0 For an overview of contemporary federal bankruptcy law, see Epstein 1995.

* Jauflret 1995: 609-10. The present French Bankruptcy Code, more properly
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IIT. CONTEMPORARY SECURITY DEVICES

The problems described above encouraged nineteenth- and twenti-
eth-century creditors to seek more effective security for the payment
of debts. Three principal techniques have emerged in Western Europe
and the United States. First, the creditor’s use of the debtor’s real
or personal property as collateral for a loan. If the debtor defaults
on the loan, the creditor looks to the property for security. Second,
the creditor’s acquisition of more accurate information on the risk
that his debtor will not repay a loan. Acquisition of this informa-
tion allows the creditor to secure himself by choosing more intelli-
gently to whom he loans money. Third, the creditor’s arranging with
other creditors to share the risk of the debtor’s default so that each
creditor assumes that portion of the risk he is best able to evaluate
and handle. This risk-sharing approach, widely employed today in
international trade through letter of credit transactions, provides mer-
chant sellers with a degree of security which their medieval forbearers
could never have imagined.

L. The Debtor’s Property as Security

The use of a debtor’s property as “collateral” or security for a loan
derives from the ancient legal transaction known as pledge. However,
the pledge, when it first appeared in early Germanic law, did not
function as a security device.*® Rather, it served as a provisional sale
or, in the alternative, as a provisional method of payment. In the
first case, the pledgor pledged his property (usually goods) to obtain
from the pledgee property which he wished to purchase, while in
the second case the pledgor pledged his property to satisfy the
pledgee’s claim for some wrong committed by the pledgor. These
transactions were in effect cash transactions; not surprisingly, they
occurred frequently in primitive societies that did not have a fixed
medium of exchange (what we call money).

called the Lot relative au redressement et hiquidation judiciaires des enterpriscs, appears as an
Appendix to the Code de Commerce. As its title indicates, it applies only to businesses.

®2 On the history of pledge, sce Wigmore 1896 and 1897. Professor Wigmore
was one of the first great American comparativists. His magisterial study on the
pledge idea remains unsurpassed.
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In both cases, the pledgor gave the pledgee whatever property he
had available at the time of the transaction, with the understanding
that he could substitute more appropriate (or equivalent) property at
a future date. However, the pledged property did not serve as secu-
rity for an underlying debt. The pledgor had no obligation to reclaim
it; if the pledgor chose not do so, the pledgee simply became its
new owner. More importantly, the pledgee had no obligation to
account for any surplus nor any right to obtain any deficiency, as
he would have had if the pledged property had served as security
for an underlying debt. Those features, essential aspects of a secu-
rity transaction, were absent from the original pledge idea as found
both on the Continent and in England. It was not until the late
Middle Ages (fourteenth century and later) that the Germanic legal
systems recognized that pledged property could serve as security for
an underlying debt. In that case, the creditor (the pledgee) was liable
for any surplus (the value of the property in excess of the debt) and
could sue the pledgee for any deficiency if the value of the prop-
erty did not cover the debt. In addition, if the debtor defaulted, the
new law of pledge normally required the creditor to initiate a judi-
cial or at least a public sale of the pledged property; the creditor
could not simply keep the property by declaring a forfeiture.*

The use of the debtor’s property as a security device was of lim-
ited utility until the nineteenth century. The principal difhiculty was
the requirement, applicable to pledges of personal property, that the
creditor or a neutral third person actually take possession of the
pledged property. No doubt a creditor is quite secure if he has pos-
session of a debtor’s goods equal in value to the debt, but most
debtors are not in a position to offer that type of security. Would-
be debtors normally seek credit to purchase goods or operate a busi-
ness; the credit is of no utility to the debtor unless the debtor retains
possession of the goods or business because the debtor expects to use
them to generate profit. Despite the debtor’s need for possession, the
civil law systems on the European Continent have generally followed
Roman law in requiring the creditor to take possession of pledged

% Thus, on the Continent, the newly revived Roman law treated as unenforce-
able forfeiture clauses (pacta commussoria) in security agreements. Huebner 1918. Article
2078 of the French Civil Code (enacted 1804) and article 1229 of the German
Civi] Code {cnacted in 1896) codity this Roman law prohibition.
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goods. This solution was codified in article 2076 of the Napoleonic
Civil Code of 1804, which explicitly provided that a creditor retained
a security interest in the pledged property only as long as the prop-
erty remained in the possession of the creditor or of a third person
agreed to by the parties. That text remains in effect today.’* By
mandating the debtor’s dispossession, article 2076 assures that other
creditors or potential creditors of the debtor receive notice that the
pledged property is not available to satisfy any judgment they may
obtain against the debtor.®

English law took a similar approach in treating the debtor’s pos-
session of pledged property as a fraud on the debtor’s other credi-
tors. In a well-known 1601 decision (Twyne’s Case), the Star Chamber
allowed the debtor’s other creditors to avoid or set aside such a
pledge on the grounds that the secured creditor’s allowing the debtor
to remain in possession of the pledged property was a fraudulent
conveyance.® As a result, the secured creditor lost his security inter-
est in the property, an interest which would have given him priority
over other creditors in enforcing his claim. Twyne’s Case later became
a lead precedent, cited on both sides of the Atlantic as demonstrat-
ing the common law’s abhorrence of nonpossessory security interests.”

This condemnation of “secret” liens did not apply, of course, if a
carrier or warehouse rather than the debtor possessed the goods. In
such cases, the common law readily recognized that documents of
title (bills of lading or warehouse receipts) could be used, not only
to control movement of the goods, but also to give the creditor a
security interest in the goods. In addition, the condemnation of secret
liens also did not apply to pledges of land (i.e. mortgages) because,
even though the debtor remained in possession, the debtor’s other
creditors could receive notice of the pledge through public land
records. However, land often proved to be an inadequate security
device because the courts, particularly equity courts, intervened to

% The German Civil Code of 1896 contained a similar provision in article 1265
which likewise remains in eflect today. See also article 2876 of the Italian Civil
Code.

% Weill 1979: 82.

% Tupne’s Case, 3 Coke 806, 76 Eng. Rep. 809 (Star Chamber 1601). Sir Edward
Coke was the Attorney General who prosecuted and reported that case. He later
became one of England’s greatest judges and legal scholars.

7 Gilmore 1965: 2, 39—-47.
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protect the debtor’s interest in preserving the family homestead or
business. Thus, the creditor had to follow cumbersome procedures
and wait many years before foreclosing a defaulting debtor’s right
to redeem his ownership of the land by paying the debt.®® Creditors,
impatient to collect their money, needed a more timely and effective
remedy.

In nineteenth century America, the need for credit made intoler-
able these common law restrictions on the use of the debtor’s prop-
erty as security. Manufacturers needed credit to buy goods (usually
raw materials), to operate factories which turned raw materials into
finished products, and to maintain an adequate inventory of goods
for sale to their customers. Sellers and lenders responded by extend-
ing credit; those creditors took what the debtor had to offer, ie. a
security interest in the actual goods, machinery, or inventory. To
protect the creditor’s interest, creative lawyers drafted documents
called chattel mortgages, conditional sales agreements, or trust receipts
that purported to allow the creditor to seize and sell the property if
the debtor defaulted. Sometimes courts enforced these contracts to
give the secured creditor priority (at least with respect to the pledged
property) over the debtor’s other creditors and sometimes the courts
did not. To achieve greater certainty, as creditors have no interest
in gambling on enforceability, their lawyers then turned to the leg-
islatures for relief in the form of statutes validating these new con-
tracts. Legislatures responded affirmatively by enacting laws recognizing
chattel mortgages, conditional sales, and other instruments creating
nonpossessory security interests in personal property. Under these
laws, a centralized recording system gave both the debtor’s other
creditors, as well as potential buyers from the debtor, legal notice
of the creditor’s security interest in the debtor’s property. That notice
dissipated the suspicion of fraud generated by the debtor’s reten-
tion of possession. As a result, the secured creditor’s interest in the
property received priority over the interests of other creditors and
of buyers.®

%8 Plucknett 1956: 603—08 and 690. French law also does not require the debtor’s
dispossession for real estate mortgages (hypothéques), but in France real estate rarely
serves as security for debts other than those incurred by buyers in purchasing the
land.

% On the history of security interests in personal property, see Gilmore and
Axelrod 1948 and Gilmore 1948.
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The most widespread of these new security devices was the per-
sonal property or chattel mortgage. By the early twentieth century,
all forty-eight states had enacted statutes validating the chattel mort-
gage. These statutes favored the creditor by providing him with the
remedy of self-help. Upon the debtor’s default, the creditor could
seize and sell the property without court intervention if he could
obtain possession without a breach of the peace and if he followed
statutory procedures (mainly giving notice) for a private or nonjudi-
cial sale. While the creditor could not simply declare the property
forfeit, he could purchase it at the sale, paying for it by forgiving
all or part of the debt.** While protective of creditors, these statutes
were popular because they served the interest of both creditors and
debtors. Creditors wanted security and debtors (at least honest ones)
wanted to be able to offer them security so that they could more
readily obtain a loan.

The chattel mortgage statutes also addressed, but did not fully
resolve, the more difficult problem of enforcing a shifting or floating
lien. Goods in the debtor’s possession do not remain static. Rather,
the debtor uses tools, machinery, and other equipment (all of which
wear out and eventually need replacing) to transform raw materials
into finished products—goods which the debtor then maintains in
inventory until sold to customers and replaced by new finished prod-
ucts hot off the assembly line. This constant processing and replace-
ment of goods by the debtor posed a real problem for the common
law, which had always viewed a creditor’s lien as attaching to a
specific piece of property. Upon that property’s transformation, the
creditor’s security interest disappeared. Many merchant debtors there-
fore could not offer adequate security; the goods they possessed
changed daily. The lawyers’ response to this problem was to create
a floating lien which followed the debtor’s property through all these
transformations. Specifically, this lien applied to property acquired
by the debtor after the creation of the creditor’s security interest and
to proceeds from the sale of secured property. These innovations
received confirmation in the Uniform Trust Receipts Act drafted by
Professor Karl Llewellyn in the early 1930s. That model statute rec-
ognized a new generic instrument, called a trust receipt, creating a

® Gilmore 1965: 2, 1184-90 and 1211-16.
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security interest in personal property which the creditor entrusted to
his debtor.*

The culmination of this historical development was the Uniform
Commercial Code, a statute drafted during the 1940s and enacted
by forty-nine of the fifty states by the late 1960s.*> Like the Uniform
Trust Receipts Act, the new Code was the product of a movement
to make more uniform the commercial law of the various states. The
Code’s drafters, spearheaded by Professor Llewellyn, were an elite
group of judges, professors, and practicing lawyers joined together
in the American Law Institute and the National Conference of Com-
missioners on Uniform State Laws; they presented their Code as a
model for adoption by state legislatures. State legislatures responded
enthusiastically by adopting it largely unchanged.

The Code itself covers the sale of goods (Article 2), negotiable
instruments (Articles 3 and 4), and security interests in personal prop-
erty (Article 9).* Those latter provisions codify all the advances made
during the prior century. In particular, they present a simplified and
unified structure for the creation of a security interest in personal
property. Under the Code, a single instrument (called a security
agreement) replaces the chattel mortgage and other instruments pre-
viously recognized by the law. The creditor obtains a security inter-
est in the debtor’s personal property by means of the security
agreement. Upon perfection of that interest (usually obtained by
recording of the agreement), the creditor obtains priority, at least
with respect to the secured property, over the debtor’s other credi-
tors and over most buyers from the debtor. Furthermore, the Code
ratifies the creditor’s self-help and private sale remedies and pre-
serves the floating lien by recognizing the creditor’s secured interest
in proceeds and other after-acquired property of the debtor. Finally,
while the Code does not address what happens if the debtor goes
bankrupt, federal bankruptcy law recognizes that secured creditors
may enforce their interests in secured property in bankruptcy. Even
if the bankruptcy court orders the reorganization of the bankrupt,

# Gilmore 1948: 761-65.

# Louisiana remains a partial holdout. Much of its law derives from the French
Civil Code of 1804.

# The American Law Institute and the National Conference of Commissioners
on Uniform State Laws publish the Official Text of the Code. The fourteenth edi-
tion appeared in 1995. Professor Grant Gilmore was the principal drafter of Article
9. For his magisterial summary of its provisions, see Gilmore 1965: 1, 287-400.
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thus allowing the bankrupt to keep his property, the creditor must
receive a note promising payment in full from the reorganized busi-
ness.** In sum, the creditor’s security is considerable. No doubt the
secured property may deteriorate in value and there may be com-
peting secured creditors, but secured creditors who adequately mon-
itor their debtors are likely to receive payment in full.

Security interests In personal property have played a lesser role
in modern civil law systems. Civil Codes normally retain the tradi-
tional rule that the creditor must acquire possession of the property
to obtain an enforceable security interest.*® In many civil law coun-
tries, nonpossessory security interests in personal property play a min-
imal role.* Other countries, such as France and Norway, have enacted
special legislation recognizing nonpossessory security interests in specific
types of property used for business purposes.”’” In France, a 1909
statute allows a creditor to obtain a security interest in a debtor’s
Sfonds de commerce (trade name, good will, leases, equipment) and a
1951 statute, intended to promote post-war recovery, recognizes secu-
rity interests more generally in a business’s tools and equipment.*
Both statutes give the secured creditor a priority over the debtor’s
other creditors. However, no civil law system appears to have adopted
anything comparable to the unitary security interest recognized by
article 9 of the Uniform Commercial Code.*

On the other hand, civil law systems tend to provide the unpaid
seller with more generous protection than does the common law.
For example, an unpaid seller may, within generous limits, reclaim
from a defaulting or even bankrupt buyer the goods sold.*® In addi-
tion, in many civil law countries, the seller may include in the sales
agreement a clause retaining the seller’s title in the goods sold until

11 US.C. 1129(b)(2)(A) (1994). This “full priority” aflorded secured creditors
in bankruptcy is the subject of a lively debate among academics in the United
States. See Bebchuk and Fried 1996, arguing that full priority is economically
inefficient.

# See text at note 34 supra.

4 Rajak 1995: 183-84 (Germany), 378-79 (Italy), and 574—75 (Spain).

4 Id. at 120-22 (France) and 487-88 (Norway).

# Jauffret 1951: 202. The 1909 statute presents the disadvantage that the debtor
can only offer security to one creditor.

* See Wood 1995. The closest analogy is the fiduciary trust recognized by case
law in Germany and by the 1992 Civil Code in the Netherlands. [d. at 16-20.
England and most other common law countries recognize a unitary or umversal
floating lien. Id. at 11-12.

0 For example, the new Dutch Civil Code allows the unpaid seller to demand
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the buyer pays for them in full. This retention of title clause creates
a property and not just a security interest. This difference is significant
because it allows the creditor to withdraw the property from the
debtor’s estate not only before any creditor claims are recognized
but also before any reorganization of the debtor. Thus, under the
1985 French Bankruptcy Law, unpaid sellers of goods who retained
title enjoy full priority, while the interests of secured creditors are
often sacrificed, given the priority accorded by the new law to reor-
ganizing (and saving) the enterprise.”’

2. Information as a Security Device

Today in the United States, over 1,100 credit reporting companies
supply creditors with information on the credit-worthiness of American
consumers.” Creditors believe it worthwhile to purchase this infor-
mation because it allows them to reduce their risks by declining to
loan money to persons with poor credit ratings. In addition, the
credit rating system gives creditors increased leverage in collecting
existing debts. Many a debtor scrambles to pay when told by the
creditor that a bad credit rating provoked by default will foreclose
the debtor’s access to future credit. The focus of the contemporary
credit reporting industry is the consumer debtor, but when the indus-
try first appeared in the 1840s, its purpose was to provide creditors
with information on potential merchant debtors.

Business in early nineteenth-century America operated on a sea
or web of credit.®® Indeed, one could say that America had been
founded on credit, as the majority of the early white settlers obtained
their transatlantic passage on credit by agreeing to work as indentured
servants for four to seven years after their arrival.®* Even after

the return of the goods within six weeks after the debt has become due or sixty
days after delivery. Rajak 1995: 456-57.

' See text at note 31 mffa. One leading international practitioner goes as far as
to say that in insolvency proceedings in France “security must be regarded as vir-
tually worthless or at least highly unpredictable.” Wood 1995: 159.

2 Warren and Westbrook 1996: 8-14.

** Friedman 1985: 267 (“sea of credit”); Konestky and King 1982: 89 (“web of
credit”).

5 inedman 1985: 82-85. At least in theory, these settlers were “free-willers”
who had voluntarily agreed to work in return for their passage. In the seventeenth
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American independence the chronic shortage of currency made the
granting of credit inevitable. Foreign merchants sold goods on credit
to American importers; importers or wholesalers in the large Eastern
seaboard cities sold goods on credit to “country merchants” or retail-
ers In the interior; and retailers then sold goods on credit to their
consumer customers.”® Both the foreign merchant and the Eastern
city wholesale merchant or “jobber” primarily relied for security on
the development of long-standing relationships with particular importers
or retailers. In other words, they extended credit to persons whose
prior record of trustworthiness made it likely that they would repay
the loan. A few of the larger firms hired investigators to obtain infor-
mation on strangers seeking credit, but most merchants found that
option too expensive. In addition, some creditors solicited letters of
recommendation from prospective debtors, but often those letters
proved to be untrustworthy.%®

Starting in the 1830s at least two factors seriously undermined the
security of the wholesale merchant. First, the construction of canals
and railroads greatly expanded the market area in the interior of
the United States. More and more country or retail merchants who
were unknown to the wholesale merchants presented themselves at
the latters’ showrooms. Thus, America’s rapid expansion made the
creditor’s personal knowledge an inadequate basis for deciding whether
to grant credit.®” Second, an accentuated cycle of booms followed
by busts made it likely that, in the hard times following a bust, some
debtors who had always paid on time in the past would be forced
to default. A debtor’s past record on payment therefore no longer
provided adequate security for a new loan. The Panic of 1837 proved
to be a particularly severe bust, forcing many honest merchants to
default on their debts.%®

The credit reporting industry originated in the 1840s as a response
to the growing need of wholesale merchants for more up-to-date
information on the credit-worthiness of retail merchants seeking credit.

and early eighteenth century most of the northern colonies also enforced indentures
for labor; a debtor in default could escape prison by agreeing to work under an
indenture for a set number of years. Coleman 1974: 251.

> Norris 1978: 3-4.

%6 Wyatt-Brown 1966: 436-37.

7 Madison 1974: 166.
Wyatt-Brown 1969: 174-75 (suspension of payments by Arthur Tappan & Co.).
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Its founder—Lewis Tappan—was a true American original. Tappan’s
career exemplifies de Tocqueville’s contemporaneous observation that
America was a nation of joiners.®® A militant opponent of slavery
and an outspoken evangelical Christian, Tappan was, in the words
of his biographer, a member of “any and every league that had been
founded for almost any purpose whatsoever, as long as it was be-
nevolent, pious, and teetotaling.”® Tappan also pursued several
business careers and was a partner in his brother’s silk goods whole-
sale business in New York when the Panic of 1837 struck, forcing
that business to suspend payments for a time after its own debtors
defaulted.®'

Tappan’s business experience led him to found in 1841 the
Mercantile Agency, the world’s first credit reporting firm.? To obtain
up-to-date information on the credit-worthiness of the country mer-
chants now arriving in droves in New York and other Eastern cities,
Tappan retained as “correspondents” hundreds of lawyers and bankers
living in the interior. Abraham Lincoln, then an aspiring young
lawyer in Illinois, served as one of Tappan’s early correspondents.
These correspondents were charged with the responsibility of mak-
ing inquiries on the retail merchants in their community and of pre-
senting written reports to the Mercantile Agency in New York. As
demonstrated by the following credit report, Tappan encouraged his
correspondents to include information on the merchant’s personal
life and morality:®®

James Samson is a peddler, aged 30; he comes to Albany to buy his
goods, and then peddles them out along the canal from Albany to
Buffalo. He 1s worth §2,000; owns a wooden house at Lockport. . .
has a wife and three children . . . drinks two glasses cider brandy, plain,
morning and evening—never more; drinks water alter each; chews fine
cut; never smokes; good teeth generally; has lost a large double tooth
on lower jaw, back, second from throat on left side . . . purchases prin-
cipally jewelry and fancy articles.

% Alexis de Tocqueville, | Democracy i America.

% Wyatt-Brown 1969: vii. Wyatt-Brown is paraphrasing Henry James® classic por-
trayal of the antislavery lady, Miss Birdseye, in The Bostonians.

8" See note 58 supra.

52 On the history of the Mercantile Agency, see Wyatt-Brown 1969: 229~47 and
Wyatt-Brown 1966: 432-50.

% Wyatt-Brown 1966: 235.
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At least initially, Tappan did not pay his correspondents for their
reports but promised them that, in return for their services, he would
assure the referral to them of debt collection work. Tappan com-
piled the correspondents’ reports in ledger books which were acces-
sible to merchants who had subscribed to his service by paying an
annual fee. By the later 1840s, the Mercantile Agency had over
seven hundred correspondents and nearly eight thousand merchant
subscribers. This remarkable growth occurred even though Tappan’s
well-known Abolitionist views made it difficult for him to recruit cor-
respondents in slave states and even though Tappan himself refused
any dealings with distilleries or other businesses he considered to be
immoral.

By the end of the nineteenth century, commercial credit report-
ing agencies had evolved from a novel enterprise to an established
business institution.’* Tappan’s original Mercantile Agency eventu-
ally became the well-known firm of Dun & Bradstreet. Over time,
paid employees replaced the network of unpaid correspondents, and
printed reference books and weekly updates replaced the ledger books
inspected at the credit agency’s office. The arrival of the telegraph
made practicable the more rapid dissemination of up-to-date infor-
mation. These innovations allowed Dun & Bradstreet and other credit
reporting agencies to give subscribing merchants speedy access to
the up-to-date credit information they needed about their customers.

Credit reporting services thrived in nineteenth-century America
because, once a merchant extended unsecured credit, the means to
assure payment were often woefully inadequate. In the absence of a
federal Bankruptcy Act,% the law of debtor and creditor remained
a state concern. Not surprisingly, given the continuing cycle of booms
followed by busts, the matter of debtor relief often became a hot
political issue. Since debtors outnumbered creditors, many state leg-
islatures found debtor relief politically irresistible.®® Most state legis-
lation therefore favored debtors. By the Civil War, most states
legislatures had abolished imprisonment for debt, thus depriving the
creditor of a means for coercing his debtor to pay. In addition,

& Madison 1966: 186.

85 Congress enacted Bankruptcy Acts in 1800, 1841, and 1867, but each of those
laws was quickly repealed. An 1898 Bankruptcy Act proved to be more permanent;
although much amended, it remains in effect today. See Warren 1935.

8 Friedman 1985: 246.
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Homestead Acts, enacted in most western and southern states,
exempted the debtor’s real property from execution. As in the feu-
dal system of the Middle Ages, it was not possible for the creditor
to satisfy a judgment by attaching the debtor’s land, often the prin-
cipal asset available. Finally, numerous state insolvency acts gave
debtors a delay in payment or even a discharge from their debts.
These statutes afforded debtors relief without providing creditors the
advantages traditionally associated with bankruptcy proceedings.
Creditors could not, as they could in bankruptcy, initiate a collec-
tive, inquisitorial-type proceeding designed to assemble and then dis-
tribute all the debtor’s assets.”’

Creditors fought back against this wave of debtor relief legislation.
Usually, they found the courts more responsive to their concerns
than state legislatures. Federal courts, for example, held unconstitu-
tional state insolvency statutes that purported to discharge debts
incurred before the date of their enactment.®® Courts also tended to
enforce the new security interests in personal property created by
creditors’ lawyers—the chattel mortgage and conditional sales agree-
ments discussed in the prior section. Finally, state legislatures them-
selves often proved responsive to creditor interests if those interests
corresponded with broader public interests. For example, legislatures
enacted statutes giving mechanics and other artisans a lien on real
property for improvements for which they had not been paid. In
addition, state legislatures made debt recovery easier by enacting
statutes which gave all persons better access to the courts and which
simplified the often archaic common law procedures for debt col-
lection. In particular, new statutes allowed judgment creditors to
“garnish” money, wages, or goods owed the debtor by third per-
sons.®” These reforms presaged the enactment in the twentieth cen-
tury of legislation such as the Uniform Commercial Code, which
sought to balance more equitably debtor and creditor interests.

7 For these debtor reliefl measures, see id. at 245-48 and 269-75 and Coleman
1974: 249-60.

58 Sturges v. Crowninshield, 4 Wheat. 122 (U.S. 1819). Such laws violated the fed-
eral constitutional prohibition on impairing the obligation of contract.

® Friedman 1985: 243-45 and Colermman 1974: 262-68.
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3. Spreading Risk as a Security Device: Sureties and Letters of Credit

A creditor can reduce the risk of a debtor’s nonpayment by secur-
ing promises from third parties to pay the debt if the debtor does
not. Those third party promisors, known as guarantors or sureties,
are familiar figures on the contemporary legal scene. As in Roman
law, their liability is normally secondary or accessorial in that the
creditor can demand that they pay the debt only if the principal
debtor has refused to pay.”® Sureties nevertheless provide a creditor
with considerable security, particularly if chosen for that role on
account of their financial solvency. The creditor knows that he has
recourse against a party of unquestioned solvency if the debtor
defaults. However, commercial sureties expect a fee for their services
and will not guarantee a debt unless they feel secure that they will
be able to enforce against the debtor their own claim for reim-
bursement of any payments made to the creditor. Commercial sureties
are therefore not likely to be available if the debtor is unable to pro-
vide them with security. Sureties remain useful in spreading the risk
for the creditor, but they do not create security where none exists.

In early Germanic law, the surety played a more independent
role. Custom often expected that relatives, friends, patrons, and even
lords would fulfill the role of surety. That role was an onerous one
because the creditor could hold the surety hostage until the debt
was satisfied. Indeed, custom required obligors to provide hostages
(pledges)”" on all sorts of occasions, to guarantee the payment of a
debt, an appearance in court, the execution of a judgment, or the
preservation of the peace. Unlike Roman and modern law, early
Germanic law normally treated the surety’s or pledgor’s obligation
as primary, if not exclusive. The creditor thus looked to the surety
for payment and often had no further remedy against the debtor
once he took a surety hostage. Holding the surety hostage was a
means of putting pressure on the debtor, as it was assumed that the
surety would do everything possible to convince the debtor to pay.

" Toyd 1917 (history of surety at common law) and Weill 1979: 32 (accessorial
liability of surety or caution under present French Civil Code). See also articles
765-778 of present German Civil Code, especially article 771 on the guarantor’s
secondary liability.

" In early medieval times a “pledge” (plegius) was almost always a person, not
a thing. Plucknett 1956: 603 note 2.
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By the twelfth century, the practice of the creditor’s taking a surety
hostage seemed to have disappeared, perhaps because creditors balked
at the cost of feeding hostages. As the old adage goes, “The ban-
quet of a hostage is a costly banquet.” Suretyship, at least in England,
became a contract, one of the few consensual contracts the common
law enforced. However, until the end of the Middle Ages, the surety’s
liability remained primary and sureties were not usually commercial
entities but rather individuals with personal ties to the debtor.”

In the modern commercial world, the documentary sale under a
letter of credit is the paradigmatic device utilized to provide secu-
rity by spreading the creditor’s risk.” Take the case of a merchant
seller in country A desiring to sell goods to a merchant buyer in
country B. Modern communications permit the parties to agree on
a sale without leaving their respective countries and before the seller
ships the goods. However, the buyer is unlikely to want to pay for
the goods until he obtains control over them in country B, and the
seller 1s unlikely to agree to ship the goods until assured of payment.
Shipping on credit is simply too risky for the seller even if the buyer
has agreed to pay on delivery. The buyer may be unable to pay on
account of insolvency or may reject delivery of the goods because
the buyer no longer wants them or believes them to be noncon-
forming. Given the distance between the two countries, the seller
may have no means of obtaining adequate information about the
buyer to ascertain whether these problems are likely to occur. In
addition, the seller may feel quite uncomfortable about pursuing legal
remedies against the buyer in the unfamiliar legal system of coun-
try B, the forum where any dispute between the buyer and an unpaid
seller is likely to be resolved.

The irrevocable letter of credit responds to the seller’s insecurity
about shipping on credit. It does so by expanding the transaction
between the seller and buyer to include the buyer’s bank, the seller’s
bank, the carrier, and the insurer of the goods. Each of these parties

2 On the surety in early Germanic law, see Brissaud 1912: 571-74 and Pollock
& Maitland 1895: II, 191. For the banquet quotation see Brissaud at 572-73. For
the primary Liability of the medieval surety, see Loyd 1917: 50-51.

3 On the letter of credit, see Dolan 1996 (American law); Stoufflet 1957 (French
law and international practice); Kozolchyk 1979 (comparative study). Professor
Kozolchyk’s book is part of the International Encyclopedia of Comparative Law. Tor a
marvelously clear, albeit simplified, presentation on letters of credit, see Folsomn,
Gordon, and Spanogle 1996: 140-50.
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assumes, for a fee, some of the risk that the seller would otherwise
bear. To simplify a good deal, the buyer obtains from his bank in
country B an irrevocable letter of credit payable to the seller for the
purchase price of the goods. While irrevocable, the credit is only
payable when the issuing bank receives from the seller a bill of lad-
ing—a document issued by the carrier confirming the seller’s ship-
ment of the goods. That bank, located in country B, naturally has
better access to information about the buyer than does the seller; it
also has greater familiarity with the legal system of country B. The
buyer’s bank therefore makes its own contractual arrangements with
the buyer (usually called the applicant) for payment of the sum des-
ignated in the letter of credit. The bank is usually willing to extend
credit to the buyer as long as the bank retains the bill of lading
because that document of title gives the bank a security interest
which the bank may enforce against the goods if the buyer does not
pay the bank.

The buyer, of course, needs the bill of lading to obtain delivery
of the goods. Prior to releasing the bill of lading to the buyer, the
buyer’s bank normally expects either payment or the execution of
another instrument giving the bank a security interest in the goods.
In the United States, that instrument used to be the trust receipt,
which has now been subsumed under the unitary security agreement
recognized by the Uniform Commercial Code. The trust receipt
allowed the buyer to process or even sell the goods without the
entrusting party (the bank) losing its security interest. The buyer
could therefore use the goods to make the money which he needed
to pay the bank.”

The international letter of credit, however, primarily benefits the
seller. Remember that the seller does not ship (i.e. deliver the goods
to a carrier in return for a bill of lading) until the seller obtains an
irrevocable letter of credit. That letter makes the buyer’s bank the
primary debtor, thus providing the seller with additional security be-
fore he ships. Banks do occasionally fail, but they are more likely than
merchant buyers to be solvent and to pay their debts on time. In
addition, most sellers obtain a confirmation of the letter of credit by

* Kozolchyk 1979: 61-66. Professor Kozolchyk describes the more limited secu-
rity devices available to the buyer’s bank in other countries. His comprehensive
analysis confirms the superiority of the Uniform Commercial Code in recognizing
security interests in personal property.
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a bank in their own country (country A). By confirming the letter
of credit, the seller’s bank becomes the primary debtor. The seller’s
bank is better able than the seller to inform itself about the bank-
ing system in country B and about the risk of default by the buyer’s
bank. The seller’s primary security when he parts with the goods is
therefore the confirmation by his bank of the letter of credit issued
by the buyer’s bank. While it is conceivable that the seller’s bank
could become insolvent and not pay (letters of credit are not insured
by the government, as are savings deposits in the United States),
that risk is one that most sellers feel comfortable about appraising
and handling.

The letter of credit also assures that the seller receives prompt
payment for the goods. There is a time gap between the seller’s
shipment and payment. The seller must ship first, but once he ships
he can submit the bill of lading, proof of insurance, export license,
and other required documents to his bank to obtain payment under
the letter of credit. In other words, the seller receives payment before
the buyer receives the goods because both the seller’s bank and
then the buyer’s bank honor the letter of credit upon presentation
of the documents submitted by the seller. Of course, the banks and
other intermediaries all receive a fee for their services and any early
payment received by the seller is always discounted to take into
account the time value of money. For this reason, sellers and buy-
ers who know and trust each other often do not go to the trouble
of including a letter of credit as the payment term for a sale. Thus,
most sales within one country and many sales within the European
Union do not involve letters of credit. Under those circumstances,
a seller desirous of obtaining security before shipping may feel
sufficiently comfortable if he simply retains a security interest in the
goods.”” That technique is less likely to prove effective when the
buyer is in a distant country with a different legal system.

The letters of credit transaction described above originated in mid-
nineteenth-century England. Largely the creation of the London
banks, it depends for its operation on the existence of functioning
banking systems in both country A and country B. It also requires
currency convertibility and cooperation between banks at the inter-
national level. Mercantile interests have insured that that cooperation

»Id at 1-2.
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has occurred. In most countries, however, the law on letters of credit
remains largely customary.”® Commencing in 1929, the International
Chamber of Commerce headquartered in Paris has acted to stan-
dardize practices by issuing Uniform Customs and Practice (UCP)
for Documentary Credits. The most recent revision dates from 1993.7
The UCP rules are not mandatory, but most sales agreements pro-
viding for payment by letter of credit incorporate them by reference.
In the United States, on the other hand, legislatures have intervened,
and article 5 of the Uniform Commercial Code, adopted in all fifty
states, provides rules on letters of credit. Once again, most of these
rules are not mandatory but apply only if the parties do not pro-
vide otherwise by agreement. Both the UCP and the Code rules
seek to insure that the seller receives payment upon presentation of
facially adequate documents. Any dispute between the buyer and the
seller over the quality of the goods or other matters must be resolved
later, most likely in a lawsuit brought by the buyer in the seller’s
home forum.

IV. ConcrusioN

There is one security device—potentially a very effective one—which
the Anglo-American common law has, fortunately, almost never
adopted: debt slavery. The common law did at one time authorize
courts, at a creditor’s behest, to imprison debtors, but the purpose
of the imprisonment was coercive, i.e. to pressure the debtor to dis-
close his assets or the debtor’s family and friends to come to his aid.
The debtor could not be forced to work, and, in most jurisdictions,
the creditor was responsible for paying for the debtor’s upkeep.
Debtors’ prison was therefore not debt slavery. Even if a debtor
agreed to work for his creditor to pay off a debt, the courts nor-
mally refused to enforce the agreement. No doubt colonial courts
did enforce some indentures for service,”® but the Supreme Court
decisively condemned debt slavery in The Peonage Cases in the early
twentieth century. In those cases, the Court found unconstitutional,

6 Dolan 1995: 3-22.
7 Jd. at 12-19.
® See note 54 supra.
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under the 1866 constitutional amendment abolishing slavery, efforts
by Southern states to require poor Blacks to work for landowners
to whom they were indebted.”

The lesson of The Peonage Cases is that there are limits on the secu-
rity which a creditor can expect from the law. A debtor is a human
being, and the common law has traditionally imposed limits on an
individual’s power to renounce the autonomy which is a hallmark
of that humanity. As recognized by John Stuart Mill, voluntary slav-
ery is an oxymoron. One cannot be free not to be free. Therefore,
an agreement by which a person would sell himself as a slave is null
and void.® This bedrock proposition receives little confirmation from
statutes or reported cases, perhaps because it is so basic that no one
challenges it. Mill’s value judgment nevertheless pervades our legal
system and makes it unlikely that The Peonage Cases will arise again.
Creditors may be a bit less secure as a result, but we are a better
society for it.

™ The lead case is United States v. Reynolds, 235 U.S. 233 (1914). For a fascinat-
ing discussion of the cases, see Schmidt 1982.
8 MGl 1912: 125.
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PRE-DEMOTIC PHARAONIC SOURCES

Richard Jasnow — Johns Hopkins University

The legal historian Pestman has emphasized that Egyptian law, for
all its imperfections, did strive to maintain “equilibrium between par-
ties and tries to look after their interests equally.”! This ideal was
certainly present in religious writings,? literary narratives,® wisdom
texts,* and administrative didactic compositions.®> The intrinsic sense
of fairness found expression in practical legal procedure as well. In
Demotic, for example, the interests of the two parties were protected
through the institution of the trustee, the 75, who held the relevant
documents in trust.®

The loan relationship and the web of mutual social and legal
obligations bound up with it comprise a not unimportant part of
that equilibrium mentioned by Pestman. However, the evidence for
security and pledges in earlier Pharaonic Egypt is extraordinarily
scarce, and that for loans not much more extensive. This is unfor-
tunate, for the superficially dry topic of loans, pledges, and security
raises intriguing, if often unanswerable, questions about conditions
of life in the Ancient Near East.

In a later chapter Manning discusses the substantial Late Period
Demotic evidence for pledges and security; here I would like to com-
ment on the lack of written evidence on loans before the seventh

' Pestman 1961: 182.

2 “I made every man like his fellow; and T did not command that they do wrong,”
declares the creator-deity in the Coffin Texts, translated in Lichtheim 1975: 132.

* See for example, The Eloquent Peasant, translated in Lichtheim 1975: 169-84.

* The advice to the judge considering the pleas of petitioners in the wisdom text
of Ptahhotep. Lichtheim 1975: 68.

* An excellent illustration is the passages emphasizing the the objectivity of judges
in the “Installation of the Vizier Rekhmire.” Lichtheim 1976: 23.

¢ The third-party trustee holds the deed of sale (s& b7 hd) and the deed of ces-
sion (sk n wy); see Manning in this volume.

7 These questions, raised by contributors to this volume, concern the need of the
debtor (compare Manning and Radner); the legal or relative social status of the
persons involved (Abraham); their legal or economic options; the choice between
surety and pledge (Oelsner).
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century BCE.#? Anyone researching the subjects of borrowing, lend-
ing and security quickly observes that they are not prominent in the
Egyptological literature on law and economy.® One reason for this
state of affairs is the generally meagre sources for law and economy
in Pharaonic Egypt. Perhaps in part due to chance of preservation,
but perhaps in fact also partly because the Egyptians felt little need
as a rule to document such transactions, the quantity of relevant
texts from Pharaonic Egypt is inconsiderable in comparison with the
vast numbers of tablets from Mesopotamia. Similarly, the lack of
surviving systematic law codes in Egypt until the Hermopolis Legal
Code,'® written in Demotic, removes another potentially rich source
of information regarding debt and loans. Consequently, it is hardly
surprising, for example, that Janssen’s pioneering article “Prolegomena
to the Study of Egypt’s Economic History During the New Kingdom”
does not once mention loans or security.! The same author’s mas-
sive volume on Commodity Prices during the Ramessid Period, which because
of its subject matter covers a great range of text types, similarly
scarcely brings up loan or security."

While they seldom find expression in formal legal documents, the
basic notions associated with the pledge and security naturally do
exist in Pharaonic Egypt. The family of a fugitive may be impris-
oned to compel an absconder to return to corvée-labor in the Middle
Kingdom, an example of distraint.”® In the school text of P. Lansing,
the farmer’s family is seized as security because that unfortunate can-
not pay his taxes." Some scholars have interpreted the confiscation
of the poor peasant’s donkey by an unscrupulous official as an exam-

8 According to Malinine (1947: 123), the institution of “guaranty” (“caution”) is
only attested in the Ptolemaic demotic texts. In O. Chicago 12073, it has been sug-
gested that a third party stands bail or surety for the debtor, but this is by no
means clear; see Manning et al. 1939: 120. McDowell (1990: 32) states in her dis-
cussion of O. Chicago 12073 that “the concept of standing surety is otherwise
unknown in the village.” On that interesting text, see also Janssen 1975a: col. 292;
Pirenne 1974b: 169-72.

® See Menu 1973, 1998; Pirenne 1974a, 1974b; Boochs 1984.

10 See Allam 1993,

' Janssen 1975c.

12 Janssen 1975b. A possible example is mentioned in 1975b: 532. See also foot-
note 17 wfra.

* For this example of distraint in the Middle Kingdom, see Hayes 1955: 44;
Quirke 1990: 136.

" A translation is in Lichtheim 1976: 170-71. The relevant passage is uncer-
tain, however; see Erman and Lange 1925: 65-70. See also Pirenne 1974b: 167-68;
Allam 1977: 89-90.
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ple of security or pledge in the Middle Kingdom Tale of the Eloquent
Peasant, a debatable point.”® In the New Kingdom Tale of Wenamun,
the long-suffering hero, robbed of his goods in Tjeker territory (on
the Phoenician coast), takes 30 deben of silver from a Tjeker ship,
apparently with the intention of holding it until he is compensated
for his loss.'® These are, to be sure, all rather vague and unsatis-
factory examples of the ideas of pledge and security.

Given the present state of the evidence, little can be done to rem-
edy the situation. Especially from the Old and Middle Kingdoms,
we simply have no clearly formulated loan documents, but merely
references to loan transactions.' One of the earliest attestations of
the only word for “loan” (#b.t, “Darlehn [an Kom]”) given in our
standard Egyptian dictionary,'® occurs in a literary description of a
chaotic, reversed universe dating to about 2000 BCE. The author
declares:

See, the one who earlier had not seed is (now) possessor of a granary.
The one who earlier had to take a loan of seed, gives it now."

Local authorities or rulers in the troubled First Intermediate Period
(ca. 2135-2040 BCE) may speak of making such “seed-loans” to dis-
tressed communities, but they provide few details as to the condi-
tions under which the loans were made.?

13 See Shupak 1992: 8.

'8 Again, a damaged passage; see Lichtheim 1976: 225.

17 Ray 1973, for example, suggests that P. Kahun 13 deals with debts and the
cancelling of debts. He also discusses there the possibility of debt imprisonment,
which occurred in Roman Egypt. In discussing the important Middle Kingdom
Hekanakht documents, Goedicke (1984: 77) has proposed that the debtor’s prop-
erty served as security. Janssen (1975b: 532), in apalyzing a possible instance of
joint ownership, remarks: “It does not seem likely that one party borrowed a sum
of ‘money’ and that the other acquired a share in the object by way of security.”
1 quote also his footnote 62 of that page: “Prof. Pestman informs me that he knows
of no clear instance of such a pledge from Egypt, except in the case where the
lender was given right to dwell in a house of the borrower’s.” For a discussion of
terms for instruments of security, see also Goedicke 1986: 94.

' Wh. 5, 354/10 (“Darlehn an Getreide”). See Goedicke 1986: 79.

1 Admonitions 9/5:

min fwty prt = fom nb St

inn=fBbtmdd pr = st

“Seht, wer kein Saatkorn hatte ist Besitzer einer Scheuner, und wer sich en
Saatgut darlehn holen musste, ist einer, der es ausgibt.” Helck 1995: 43.

% More specific than usual is Cairo 43371, quoted by Goedicke 1986: 79: “As
for any man whom I found in this district with a seed loan for another against
him—T paid it to its holder (owner) from my estate.”
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The New Kingdom evidence for debts and non-payment of debts
Is greater, but still not very informative about pledges and security.
In the corpus of Deir el-Medina texts, one of the chief sources for
our knowledge of New Kingdom legal practice, we do find debts
recorded. In O. Gardiner 204, for example, there is a list of the
objects of A which B has received (measured according to standard
units of value: “x worth so-and-so-much”). The text then states that
A has been given a partial repayment, but that there is still a remain-
ing debt to be satisfied.?! Nothing in this document suggests that the
lender received or demanded any sort of security or pledge before
making the “loan.” It is just possible that in O. Cairo 25572, a gar-
ment described as “with” the lender, and equal in value to the debt,
may be a form of security, but this is not certain.?? Although the
pledge and security do not seem to be much used as legal tools,
there was naturally a concern that debtors make good their debts.
Thus, in O. Cairo 25553 from Deir el-Medina the court apparently
appoints an official to see that the debtor pays his debt:

Then the man of the work-gang PN was found to be in the wrong.
One had him swear an oath by the lord. He said: “If I do not repay
the food-stuffs, then they will be against me doubled.” One placed the
chief PN behind (m-s*) him.®

So, in the Deir el-Medina material there are “debts” recorded in
documents, but hardly very explicit or elaborate loan agreements,
and scarcely any mention of security in connection with these debts.**

The authors of Egyptian wisdom texts, which occasionally deal
with legal topics, do in fact imply that one could become indebted
with dire consequences, perhaps due in part to the loss of the pledge
or security. One New Kingdom composition advises (Any 6/6):

Do not rely on another’s goods

Guard what you acquire yourself;

Do not depend on another’s wealth,
Lest he become master of your house.

2 Janssen 1994: 130-31. See also Allam 1973a: 189-90; 1973b: 18.
2 Janssen 1994: 132.

% Following Allam 1973a: 58.

* Compare the remarks of Janssen 1975b: 508.

2 Lichtheim 1976: 139; Quack 1994: 102-03:

m-ir mh ib = k (m) ih.t ky
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The Egyptians become somewhat more informative regarding loans
in this later (post-New Kingdom) biographical text from about 900
BCE (Statue Inscription of Djedkhonsefankh):®

(The deceased boasts of his generosity)

I was constant in lending grain to the Thebans, in nourishing the
poor?” of my town. I did not rage at him who could not pay. I did
not press him so as to seize his belongings. I did not make him sell
his goods to another, so as to repay the debt he had made. I sated
(him) by buying his goods and paying two or three times their worth.

Clearly formulated loan documents first appear in Egypt during
the First Millennium. An excellent example, written in hieratic, is
P. Berlin 3048 (Twenty-second Dynasty):*

Year 13, first month of summer, day 11.

There has said PN, son of PN, to the prophet of Amun, overseer of
the treasury PN, son of PN:

(I) have received from you 5 deben of the treasury of (the god) Heryshef.
It is I who will give it to you, they being 10 (deben in) year 14, first
month of summer, day 11, without there being anything in the world
to say with you.®

Through the hand of the document scribe PN, son of PN, so he spoke.
(There follow six witnesses)

In the presence of the prophet of Khonsu PN, so he spoke.

In the presence of the prophet of Amun, overseer of the treasury PN,
so he spoke.

In the presence of the god’s-father PN, so he spoke.

In the presence of the prophet of Amun-Re, lord of the gods PN, so
he spoke.

In the presence of the god’s father of Amun, PN, so he spoke.

In the presence of the prophet of Amun-Re, king of the gods, over-
seer of the treasury of Pharaoh, PN, so he spoke.

Sw iy =kn=F

m-ir lm = k (k) nkt ky

bwir = fPsm pr = k

% Twenty-second Dynasty; Lichtheim 1980: 17 = Jansen-Winkeln 1985: 13. The
transliteration is: rwd.kw m di.t Bhaw n Wisty snh nmhw nw niwt =i n fod = i 7 $w
m db nshs sw it wmt = fnrdi=1idi = fht=fnkyrmhhrt” nispn=fssn
=tqmn=imno=fdi=1ip=wh = fmwhm hmt (= p. 437).

¥ Literally, amh.w, “poor, orphans,” Wh. 2, 268/4—8. The word comes to mean
“private person, freeman.”

% Moller 1921: 298-304.

» The interest on this “money-loan” is a rather high 100 percent.
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Another loan (of grain) is P. Louvre E 3228b (704 BCE—reign of
Shabaka).*® This text also mentions interest, which only begins if the
loan is not paid back on time. The possibility of a court dispute is
envisioned, so that one party declares that he will pay back the debt
“without any contesting the matter with you.” The transaction is
witnessed by eight persons. An interesting feature of this document
is that it has been annulled, if that is the correct interpretation of
the 12 vertical lines drawn through the text.*

The mechanism of security appears in other legal contexts in the
first millennium BCE. It has been suggested that in the few pre-
served early marriage documents, beginning from the Ninth Century
BCE, the groom addresses the bride’s father directly. He gives to
the father the “gift of a woman,” and “pledged his property to his
(future) father-in-law as a security.”?

Nevertheless, the Pharaonic Period evidence for pledges, security,
and loans in general, scarcely rivals the Mesopotamian tradition.
This problem is naturally one aspect of the larger issue of the
pharaonic Egyptian economy, currently the object of vigorous study.*
While much remains obscure, it is perhaps safe to state that the eco-
nomic conditions prevailing in Pharaonic Egypt were not overly con-
ducive to the development of a sophisticated system of pledges,
sureties, and security. Egypt has nothing to compare, for example,
with the intricate economic and legal world of the Assyrian trading
colonies in Anatolia.®* In Pharaonic Egypt when we hear of the
acquisition of luxury items, ivory and other goods from Nubia, they
seem generally to come about through royal missions, e.g. Harkhuf
in the Old Kingdom.** So too there does not seem to have been a
significant class of totally “free” labor in Egypt, although there may
indeed have been some latitude within narrow parameters. It is pos-
sible, for example, that even in the Old Kingdom artisans may have
had at least some say in their labor-obligations and compensation,
while the Deir el-Medina artisans may have done some work “on

0 Malinine 1953: 5.

' Malinine 1953: 5.

%2 Johnson 1994: 156.

% See, most recently, Warburton 1997.

* On the need for large sums of money, and on the complexity of their loan
and security arrangements, sec Veenhof in this volume.

* His autobiography describing his journeys to Nubia, where he procured valu-
able goods is translated in Lichtheim 1975: 23-27. But see the remarks on trading
of Janssen 1975¢: 162-63.
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the side.”® Nevertheless, the role of the free market in Egypt, that
is, unsupervised by the state, is much debated.*” Such historians as
Janssen have doubted that “profit” was an especially “driving” force
in the economy.®

The figure of the independent or semi-dependent merchant appears
repeatedly in the following chapters of this volume. It is precisely
the dependent or independent status of the merchant class, the group
which might have had most use of security and pledges, merchants,
which is much disputed in the Pharaonic Period. As Tomlinson im-
plies, the rise of an important merchant class necessitated or encour-
aged the development of rules of credit and loans.** The merchant
class is rather hard to document in Egypt.*® There is certainly some
evidence for itinerant merchants, but they are a murky lot.*' Janssen
points out that in our most important text corpus for New Kingdom
law and economy, from Deir el-Medina, the word Sw#y, “merchant,”
never appears to occur.*?

I should like to conclude with a few remarks on other aspects of
debt and security in ancient Egypt.

Several contributors to this volume discuss how various Near
Eastern peoples took steps to ease the situation of debtors, or at least
showed awareness of their dilemma. Naturally, the Biblical material
stands out, as in Deut. 24:18: “You cannot take the garment of a
widow in pledge,”*® but other peoples also display such an aware-
ness or sensitivity.*

% “Kemp has pointed out that in el-‘Amama the houses of the officials were
surrounded by those of the lower classes, in which he sees an indication of the exis-
tence of free labourers.” Janssen 1975¢: 159.

37 See, for example, Eyre 1998.

% 1975¢: 138-39. One finds relatively little evidence in Pharaonic Egypt for buy-
ing objects in order to resell them at a profit.

% Tomlinson, in this volume, points out that the feudal system was not espe-
cially responsive to the legal needs of merchants.

® Very interesting in this respect is the statue of a merchant from Naukratis,
from the Late Period, to be sure: Jansen-Winkeln [997.

# Janssen 1975b: 542. Such persons are described in the New Kingdom literary
text Papyrus Lansing “The merchants travel downstream and upstream. They are
as busy as can be, carrying goods from one town to another. They supply him
who has wants. But the tax collectors carry off the gold, that most precious of met-
als.” Lichtheim 1976: 170.

# 1975b: 561. The village may be atypical, however.

* Discussed by Frymer-Kensky.

* Compare Veenhof on the city in the Assyrian trading colonies sometimes act-
ing to make it easier for a defaulting debtor to redeem an important pledge like
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Among the actual Egyptian legal documents, forgiving of loans is
not prominent. Nevertheless, evidence for a social conscience is cer-
tainly not lacking. One may quote, for example, the New Kingdom
Wisdom text of Amenemope (xvi, 1), which has, to be sure, to do
with a loan, not a pledge:

If you find 2 large debt against a poor man,
Make it into three parts

Forgive two, let one stand

You will find in it a path of life.¥

Several contributors to this volume have emphasized the social prob-
lems caused by debt bondage.* The resulting situation could demand
periodic intervention by kings, although the regularity of the Dror,
mass remissions every seven or 50 years, presumably heavily impact-
ing on the economy, seems unusual. Once more Egypt is a contrast.
Debt-slavery to my knowedge is hardly attested for Pharaonic Egypt
until, perhaps, the Abnormal Hieratic or Demotic period.*” I do not
know of debt-annulment decrees isssued by any Pharaoh.

As is true generally in Egyptian lexicography, detailed studies of
individual words and phrases with legal meanings pertaining to loan,
debt, and security remain a desideratum. For example, the usual
Late Period Demotic term for “surety” is §p tr.f, “to receive the hand
(of someone).”* Quack has discussed the phrase $sp .t in the New
Kingdom Wisdom text of Any, which may be then a possible early
example of that idiom.* As Manning points out in this volume, the
common Demotic word for “pledge, security, surety,” iwp.t is found

the family house. Oeclsner remarks in connection with the Neo-Babylonian mate-
rial, that a court case could develop since a pledge had been improperly alienated.
Especially interesting is the detailed mechanism in the Middle Assyrian period, dis-
cussed by Abraham, by which ownership over pledged property was transferred to
the creditor, who may have been required to compensate the debtor for the mar-
ket difference.

# Lichtheim 1976: 155-56.

i gm = k wd 3 n nmh

t-ir swom 3 ty.t

W 2.t im mn w*

om =k sw m wit n nh (Lange 1925: 79).

% See especially Radner (on debt slavery), Steinkeller, and Westbrook (Old Baby-
lonian period).

4 See, for example, Bakir 1952: 74, 119-20.

* Erichsen 1954: 500.

*® Quack 1994: 101-02, 167.
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in the sense of “human substitute” in the New Kingdom.*® A ninth
century BCE example of iwy.¢ in its later Demotic sense of “pledge,
security,” possibly appears in the still unpublished P. Berlin 3048
verso b.”!

It may well be that future analysis of the scattered corpus of legal
or economic texts and terms, or the discovery of new material, always
a possibility in Egypt, will reveal a more substantial use of such legal
mechanisms as pledge and security in Pharaonic Egypt. At present,
however, only the Late Period Demotic documents provide significant
information concerning pledge and security.

%0 See also Gardiner 1951.
5 Menu 1982: 194.
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THE UR III PERIOD

Piotr Steinkeller — Harvard University

The security arrangements for loans during the time of the Ur III
dynasty (2100—2000 BCE)' cannot be evaluated properly without first
considering the nature of Ur III loaning practices themselves, since,
in the final analysis, it is the legal and economic parameters of a
loan transaction that determine (and explain) the character of any
security arrangements that a given transaction may involve.

The question of Ur III Joaning practices has been treated at con-
siderable length in my paper “Money Lending Practices in Ur III
Babylonia: The Issue of Economic Motivation,” which I presented
at the conference International Conference on Ancient Near Eastern
Economies, Fourth Colloquium (New York, Nov. 12-13, 1998).?
Although meant for a slightly different audience, and concerned more
with economic than legal issues, that contribution was written with
the objective of the present volume in mind as well, to provide a
theoretical and factual foundation from which the issue of Ur III
security arrangements may be studied in specific detail. Since the
ensuing argument rests on the conclusions presented there, the reader
is asked to read the two papers together, treating the New York
paper (henceforth referred to as “Money Lending Practices”) as Part
1 of a larger, logically connected whole.

The main points I argued in “Money Lending Practices” are as
follows:

As an introductory general observation, it may be said that what
the loan is depends on the economic and social environment in
which it operates. In other words, the presence of the mechanism
of loaning, meaning essentially the advancement of capital in the
expectation of an economic gain, does not necessarily mean that the
same economic gain is always obtained through it. To put it differently,

" As far as I know, Ur III sources offer the earliest evidence on the security for
loans that is available from ancient Mesopotamia.
? To appear, under the same title, in Steinkeller 2001.
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“Interest” 1s a variable, whose value and function is determined by
outside factors.

In ancient Babylonia, as in other ancient societies, most loans were
made with objectives other than interest-generated profit in mind.
As the extant data demonstrate clearly, the lender’s primary objec-
tive in advancing loans was to get possession of either the borrower’s
labor or his land or often both. In such instances, interest was a
tool and not an economic end in itself, being therefore devoid of
real economic value. [ts rate was largely irrelevant vis-a-vis the amount
of the loan, except that it had to be sufficiently high to make it
impossible for the borrower to repay the capital.

Naturally, this does not mean that all Babylonian loans were purely
fictitious arrangements. A great variety undoubtedly existed in this
matter, depending on the place and period, and even more so, on
the economic context. In fact, the expectation of profit through the
accruing of interest is detectable behind a whole range of transac-
tions, such as partnership loans and various credit arrangements
among merchants.

Let me also make the following point of broader significance,
which emphasizes the economic dimension of the phenomenon of
loans: loaning practices—and with them, the issue of security—can-
not be treated in abstraction separate from the underlying socio-
economic situation. If I am permitted to invoke a crass Marxist dictum,
the economic structure determines the nature of the superstructure.
As formulated long ago by Marx, the economic structure is the
“foundation on which arises a legal and political superstructure and
to which correspond definite forms of social consciousness.”®

What this dictum—and it does not take a Marxist to recognize
its inherent truth means for the topic under discussion is this:
although ancient loaning practices may appear to share formal simi-
larities among themselves, and may seem to be jformally identical with
or at least analogous with modern loaning practices, one must assume
that in each case we are dealing with a different phenomenon, whose
precise nature is determined by the economic and social context in
which it occurs.

Yet another important point to keep in mind in this connection
is the difference between commercial and agrarian loans. And that
difference is quite dramatic.

5 Marx 1971: 21.
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These general observations about the nature of early Babylonian
loaning practices have important ramifications for the interpretation
of security-like provisions, such as those stipulated in at least some
of the surviving loan documents. The fundamental question one needs
to consider here is the following: is it at all possible to speak of Ur
III “security” instruments, at least in the sense of this term in mod-
ern legal praxis? In my opinion, this depends entirely on the economic
motwation behind the wssuing of a gwen loan. If the lender’s economic goal
was primarily to profit from the accrued interest, and if he expected
to recover his loan eventually, then a pledged property—if, indeed,
one was supplied by the borrower—would fall very closely under
the modern definition of security. However, if it was the pledge that
the lender was really after (as in the case of Shylock’s infamous
bond), then the word “security” seems to be singularly inappropri-
ate to describe the phenomenon at hand. It is hardly the lender who
requires legal protection in such an instance! To my knowledge, there
is no modern legal label that applies to this particular type of arrange-
ment. The term “bondage instrument” perhaps comes closest, but
this would be speaking from a primarily economic perspective.

In view of the above distinction, it is essential that the Ur III evi-
dence on security instruments be studied on a case-by-case basis,
with the goal of determining in each instance the true nature of the
lender’s motivation. Most of the Ur III loan documents involving
possible occurrences of “security” have been reviewed in “Money
Lending Practices”; the remaining examples are presented and dis-
cussed in full in this presentation (see Appendix). Unfortunately, the
phraseology used by these sources tends to be vague and economi-
cal in the extreme, which makes it exceedingly difficult to compre-
hend the background of the transactions with which they are concerned.
In most instances, only a block of documentation illustrating the
activities of a particular lender provides a real understanding of the
legal and economic particulars of transactions.

However, before we undertake a review of the extant sources, a
few words need to be said about the Ur III loan documents and in
general about the security instruments which were available to the
early Babylonian law.

With regard to its form,* the Ur III loan document consists of a
statement (the so-called “operative section™) to the effect that the

* See Lutzmann 1976: 17.
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borrower received from the lender x capital (usually grain or silver)
as an interest-bearing (or interest-free) loan. This is followed by the
borrower’s sworn promise to return the loan at a specific date (usu-
ally after the harvest), an optional penalty clause, a list of witnesses,
and the date. The document is usually sealed by the borrower and,
in some instances, also by the guarantor.

As for the security instruments, the following types are documented:

a) Guarantor or surety, who functioned as a co-obligor.® In loan
transactions, his role was that of a co-borrower. If the borrower
failed to repay the loan, the creditor had the right to approach the
guarantor, who would then be liable to meet the obligation. The
use of guarantors as part of loan transactions appears to have been
rather rare in the Ur III period; only some ten Ur III loans men-
tion a guarantor specifically.® As noted earlier, the guarantor, in at
least some instances, sealed the loan tablet.

b) Babylonian law of the Third Millennium also knew the insti-
tution of personal pledge, called Su-dug/du-a, “hostage, captive,” in
Sumerian.” Documented cases of this are found already in the Pre-
Sargonic and the Sargonic periods.® In this type of security arrange-
ment, which resembled the early medieval bail or hostageship,® the
obligor put at the obligee’s disposal another individual, who pledged
his own person—becoming thereby a virtual hostage—to guarantee
the performance of a promise or obligation. The most common pur-
pose of such personal pledges appears to have been to ensure the
appearance of the obligor.'® Some of the cases involving $u-dug-a’s
may have arisen from unpaid debts, or perhaps even loans, but there
are no instances of such pledges being stipulated at the time of a
loan agreement itself.

> See Steinkeller 1989: 80-92.

6 Owen NATN 163, 346, 472, 539; Cig-Kizilyay NRVN 1 104, 197; RA 8,
197 no. 21; UET 3 11; YOS 4 7, 55. See Steinkeller 1989: 87-88.

7 See Falkenstein 1956: 116—18; Sauren 1970. The usual formulation used in
such documents is PN,-ra PNy-¢ $u-dus-a-ni in-gub, “PN, pledged with his own per-
son for PN,,” lit.: “PN, placed his bound hands (as a substitute) for (those of) PN,.”
For 3u-dug/di-a, AKK. kami, “captive, prisoner,” see CAD K, 129; Kienast 1994:
160.

8 CT 50 31 i" 1-5 (Pre-Sargonic); TuM 5 48, 216 (both Sargonic), ITT 4 7449
(Sargonic); ITT 5 6710 (Sargonic); MAD 4 36 (Sargonic).

® See Holmes 1963: 196-97.

' As in the following examples:

"Pu-ka arad A-la-la-kam A-la-la igi-ni i-§-gar mu lugal ud ba-zah-dé-na-ga Ser-da
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c) Still other means of protection were the witnesses and the loan
document itself."

d) And finally, one finds instances of land or individuals being
transferred, seemingly as security, by the borrower to the lender as
part of the loan transaction. These are the cases which preoccupy
us specifically in this study. At least some of these transactions appear
to have been antichretic arrangements, in which the usufruct of
pledged property was meant to repay interest.

Among the sources falling under this category we can list the fol-
lowing ones:

(1) TIM 3 149, belonging to the SI.A-a dossier, which is edited
and discussed in “Money Lending Practices.”

(2) YOS 4 21, Fish Catalogue 60, MVN 3 336, FAOS 16 1244,
1282, belonging to the Ur-Bau dossier, which is discussed in
“Money Lending Practices.”

(3) YOS 4 5, from the Ur-Ninsiana dossier, which 1s discussed in
“Money Lending Practices.”

(4) Various loan transactions involving the pledging of fields (see
Appendix nos. 1-5).

(5) Various loan transactions involving the pledging of individuals
(see Appendix nos. 6—11).

hé-a bi-in-dugy Za-an-me-ni ama-ni 0 Géme-“Suen ning-na-ni $u-tu nu-zah-da ba-
an-gub-é3; 7 witnesses; date.

Puka, slave of Alala, approached Alala and declared: “By the name of the king!
If' T run away, it would be a crime indeed™ Zanmeni, his mother, and Geme-Suen,
his sister, became pledges (for him) that he will not run away. 7 witnesses. Date
(BE 3/1 1; Su-Sin 5/xiii; Nippur).

A-e-li dumu Ba-zi 0t Da-gu-ma-at! dam Su-a-bi Su-ku-bu-um nu-banda 3u-dug bi
fsu! ba-ti Nu-tr-4Su-Suen Nibru¥ gin-ni ka abul gub-da mu lugal-bi al-pad; before
13 witnesses.

Su-kuburn, the colonel, took hold of A’ili, son of Bazi, and Takun-malt], wife of
Su-abi, as pledges (for Nur-Su-Suen). That Nur-Su-Suen will go to Nippur (and)
present himself at the entrance of the city gate, it was sworn by the name of the
king (by Nur-Su-Suen). Before 13 witnesses (Cig-Kizilyay NRVN 1 60; undated;
Nippur).

'Ur-%Sul-pa-¢ udul Ur-¢Nanse-ke, Su-dug-a-ni in-gub 'Nig-“Ba-tt dam-gar-ra [Dug,]-
ga-zi-da sanga Su-dug-a-ni in-gub 1t gud La-dingir-ra-ka ba-zuh-a-me.

For Ur-Sulpae, the cow-herd, Ur-Nanse became his pledge; for Nig-Bau, the mer-
chant, [Du]gazida, the temple administrator, becarme his pledge. These men (Ur-
Sulpae and Nig-Bau) are the ones who had stolen the cattle of Lu-dingira (ITT 2
6225; undated; Girsu/Lagas).

""" See Steinkeller 1989: 104-10, 146—49.
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(6) the Ur-Meme texts, edited in Appendix as nos. 12-21, and
discussed here and in “Money Lending Practices.”

Of all of these documents, the easiest to interpret are the sources
grouped under (5), which appear to involve an antichretic arrange-
ment in which the interest on a loan is to be repaid by the labor
of a pledged person.

The documents grouped under (1), (2), (3), and (4), all of which
involve the pledging of fields, also appear, at least on the surface,
to be bona fde antichretic arrangements, with the interest on a loan
to be repaid by the produce of a pledged field. An obvious difficulty
In assessing the nature of these transactions is presented by our
incomplete knowledge of their background. One particular problem
is that the texts never say explicitly who is to cultivate the pledged
field, the creditor or the debtor, nor whether the debtor is entitled
to participate in the harvest proceeds.'”? We also do not know whether
the debtor would eventually recover his pledge, even if he had failed
to repay the loan. Would it happen automatically, after a lapse of,
let’s say, seven years?

2" As is suggested by comparative ethnographic data, there probably was no strict
rule regarding these matters. For example, in similar types of loan arrangements
practiced in Malaya, a pledged field could be cultivated by either its owner or his
creditor. In the first case, the owner kept half of the produce for himself as com-
pensation for his labor; but, if the lender cultivated the pledged field, the owner
received nothing. Significantly, the amount of the produce was not related to the
amount of interest on the loan: “If a man has rice lands, then these can be pereto
or pegang by the lender of the money, i.e. ‘governed’ or ‘grasped’ . .. From the lands
thus taken as security the lender gets half the crop; the owner of the land works
it and gets the other half of the crop for his labour ... [But] if the lender is a rice
planter he will probably work the land himself and take the whole of the produce.
If he is not a rice planter, then he will get someone else to work the land in accor-
dance with the customary system called pawoh, under which the worker gets half
of the produce, and the owner—or in this case the person to whom the land has
been pledged—gets the other half. But according to the ethics of the system, if the
man who has pawned the land is a rice farmer, it is the right thing to allow him
to pawoh the land himself, so that he gets half the produce in return for his labour
on it. The system differs from the simple and direct taking of interest in that the
half-share of the produce goes annually to the lender of the money, wrespective of the
proportion which the size of the loan bears to the value of the land [italics added]. Moreover,
considered as return on capital, this half-share of the produce varies according to
the particular season ... The system of pledging land differs from the system of
mortgage as we know it in two main respects. Firstly, the interest obtained is at a
variable, not a fixed rate; secondly, the productivity of the goods on which the loan
is secured passes over to the lender, and the borrower can be deprived of it alto-
gether” (Firth 1946: 169-71). On the other hand, in the balal system known to the
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These uncertainties notwithstanding, it may be surmised that in
many (if not in all) of these transactions the lender’s real expecta-
tion was to get possession of the pledged field, on account of the
borrower’s failure to repay the loan. This is indicated, in my view,
by comparing the amount of interest on attested loans with the
amount of produce that creditors could realistically have expected
from the cultivation of pledged fields. For example, in text no. 1, 9
iku of land were given in exchange for a loan of 9 shekels of silver.
At an average yield of 30 gur of barley per 1 bur (= 18 iku) of
land, which is well documented in Ur III times,” 9 iku of land would
have been expected to yield 15 gur of barley (= 15 shekels of sil-
ver). In contrast, the interest on the loan in question was only 2.2
shekels.

One finds similarly disproportionate ratios in other texts as well:
the equivalent of 30 shekels of silver expected from the produce ver-
sus 2 shekels yielded by the interest (no. 2); 6.66 shekels worth of
produce (assuming that the field in question was 4 iku in size) against
5/6 shekel of interest (no. 3); 120 shekels worth of produce against
6 shekels of interest (TIM 3 149); 120 shekels worth of produce
against 1.8 shekel of interest (FAOS 16 1282).

Even if one subtracts the expenses that the creditor would have
incurred in connection with cultivating a pledged field, namely, the
cost of seed-grain and labor (human and animal), and the irrigation
tax (mas a-Sagy-ga), the disparity between a harvest income and inter-
est income is so great as to deny any possibility of the two being
equivalent. One can, therefore, only wonder, why, given the eco-
nomic advantage of cultivating the field himself, would the owner

Ifugao of the Philippines, a pledged field was cultivated by a creditor, with the pro-
duce being considered, in the manner of a true antichretic loan, the exact equv-
alent of the interest on the loan: “In case a man finds himself under the necessity
of raising a considerable sum of money—usually in order to provide funds for a
funeral feast or a sacrifice—he frequently borrows the sum, giving a rice field into
the hands of his creditor as a security and as a means of paying the interest on
debt. The creditor holds, plants, and harvests the field until the debt be repaid.
The field is to all purposes his, except that he cannot sell it. He can, however,
transter it as a balal into the hands of another. But he must transfer it for the same
or a less amount of money; that is, if he has loaned fifty pesos on the field, he
must not borrow more than that sum, unless, of course, he be able to secure the
owner’s consent. This is a very wise provision of Ifugao law that insures the prompt
return of the field to the owner as soon as he be able to get together the amount
needed to redeem the field” (Barton 1969: 37).
¥ See Maekawa 1974: 40.
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of the field borrow money under such unfavorable conditions? The
obvious answer to this question is that, in many of the transactions
discussed here, the borrowers simply had no choice: almost certainly,
because of their prior indebtedness to creditors,' the latter were able
to impose those particular conditions on them."

If that was the case, then transactions of this type do not fall
under the category of antichresis. Nor can the fields pledged in such
arrangements be properly described as security, since creditors pro-
cured them with objectives other than simply protecting the capital
advanced (i.e. holding a “security” in the legal sense of the term).

The Ur-Meme texts (nos. 12—-21) represent a special case. Although
formulated as field rentals, and not as loans, these sources (exclud-
ing nos. 20 and 21, which appear to be genuine rental agreements,
and are cited for the sake of comparison only) may plausibly be
explained as pledges of land resulting from unpaid loans.'® What
apparently happens in these transactions is that the creditor “leases”
the debtor’s allotment field (Suku) when the latter fails to repay a
loan. The creditor pays no rental fee, although he recompenses the
debtor for taxes (mas a-Sagy-ga) the latter owes to the state on account
of his field. It is less clear who 1s to cultivate the field; in three
instances (nos. 16, 18 and 19), the cultivator is apparently the debtor.
As to how the produce is to be divided, we are in complete dark-
ness. Is the creditor to keep the entire produce for himself? Or is
he to share it with the debtor? And what happens to the pledged
field after the stipulated “rental” period is over and the debtor, in
all likelithood, fails to repay his debt again? Does the creditor at that
point take outright possession?

I would suggest that pledged fields classify as “security” only if
their primary purpose was to protect the lender. Such was the case,
for example, in Roman law, where the primary function of real secu-
rity was to insure the repayment of a debt, rather than to provide
a lender, as in the modern mortgage, with a source of investment.'”

'* This can be demonstrated for the debtors appearing in the sources from the
Ur-Bau and Ur-Meme dossiers. See “Money Lending Practices.”

' In this connection, note that, in no. 1, it is additionally stipulated that failure
to vepay the loan on time will result in a 40% penalty, i.e. double the standard
interest on silver loans. Cleady, the creditor sought to make sure that the borrower
would not be able to repay the loan!

' See in detail “Money Lending Practices.”

"7 Early Roman law knew two forms of real security, fiducia and pionus. The for-
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In contrast, the Ur III transactions treated here—however one wants
to define them from a legal perspective—unquestionably functioned
as investments first. Although pledged property provided a lender
with the additional benefit of protection, his primary expectation was
to profit from it economically. This was true even if he never assumed
outright ownership of pledged property. As long as he was able to
keep debtor’s land in his possession, the income he gained from it
was much higher than what he would otherwise have obtained as
the accrued interest on loans.

In summary, the evidence for security on loans in the Ur III
period is meager, if not completely negative. Apart from the basic
means of protection that were available to Ur III law—such as the
guarantor, witnesses, and the option of providing the creditor with
a written record of the loan transaction—one fails to find any cer-
tain instances of “security” in the modern legal sense of this term.
What we find instead are various types of quasi-antichretic arrange-
ments, in which a loan and its interest are secured with land or
labor. Although land and labor pledged in this way superficially
resemble modern security, the fact that their primary objective was
other than protecting lenders, argues, in my view, against lending
them this classification. In fact, this phenomenon escapes all mod-
e legal definition, which underscores once again the conceptual
autonomy of ancient and “primitive” legal systems, and the difficulty
of conforming their facts to our own understanding of normative
legal and economic behavior.

mer, which involved a transfer of ownership, was a conveyance subject to a covenant
for reconveyance on the payment of the debt. The latter, which involved a trans-
fer of possession only, was the form of security in which physical custody of the
thing pledged could be, though was pot necessaxily, given to the creditor, but in
which the ownership was not transterred to him. See Nicholas 1962: 149-53; Diésdi
1970: 116-20; Watson 1971: 84-90.

According to Nicholas 1962: 149-53, the primary purpose of real security in
Roman law was to ensure the payment of the debt. He contrasts this situation with
the modern mortgage, which is usually an investment. In the latter “the mortgagor
(the borrower) is concerned to obtain the use of capital for some considerable time
and the mortgagee (the lender) is concemned to get an adequate and steady return
on his money” {ibid. 150). On the other hand, in ancient Rome “the use of real
security as an investment seerns to have been but little developed; if a man wished
to invest in land he seems to have preferred the direct investrnent provided by an
out-and-out purchase to the indirect investment offered by a mortgage” (ibid. 150).
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APPENDIX: DOCUMENTATION

(A) Various loan transactions involving the pledging of fields

No. 1 (ZA 53, 87 no. 24; Su-Sin |; Nippur?)
10 12 1 gin kug-babbar mas-bi 2 gin igi-6-gil 6 3e ki Ga-a-kam-ta Ur-*En-
li-14 engar 3u ba-ti 9(iku) gdna nam-apin-la-§¢ in-na-an-sum kug-bi ki-surjo-ta
sum-mu-da bi-in-dug, tukumbi ku[g-bi I]a-ba-an-sum | g[in kug-babbar]-a
1.2. 3¢ gur-ta i-a[g]-ga4 mu lugal-bi in-pad; before 4 witnesses; date.

Ur-Enlila, the farmer, received from Gakam 9 shekels of silver (as an
interest-bearing loan), the interest being 2.2 shekels (= 25%). (In lieu of the
interest) he (i.e. Ur-Enlila) gave (to Gakam) 9 iku of land for tenancy. He
promised to return this capital at the threshing-floor (following the harvest).
He swore by the name of the king that, if he does not return this capital,
for each shekel of silver he will measure out 420 liters of barley (= capi-
tal + 40%). Before 4 witnesses. Date.

The field is to repay the interest on the loan. If the capital is not returned
on time, a 40% penalty will be added to it.

No. 2 (Owen NATN 305; Su-Sin 3/i; Nippur)

10 gin kug-babbar ki #Eren-d[a-ni-ta] 'Ni-in-3[i-...] “En-li-[...] 'Ka-tar 3
a-[n]e-ne mas 10 gin kug-babbar-s¢ gi-ne I(bur) gdna a-sag, ba-Si-ni-gub-
é$ tukumbi inim bi-giy 10 gin-8¢ 1/3 ma-na-am la-dé—7 witnesses—mu
lugal-bi al-pad; date.

Nin3[i-...], Enlil-[...], (and) Katar, three of them, (received) 10 shekels
of silver [rom Erend[ani] (as an interest-bearing loan). For the interest on
10 shekels of silver they deposited 18 iku of land as a “security.” In the
presence of 7 witnesses they swore (lit.: it was sworn by them) by the name
of the king to weigh out 20 shekels of silver, in place of the (original) 10
shekels, should the agreement be revoked (i.e. they take the field back). Date.

The field is to repay the interest. If the field is taken back, the borrow-
ers are to pay double the amount of the original loan.

No. 3 (Owen NATN 17 tablet and case; Ibbi-Suen 2/iii; Nippur)

2 1/2 gin kug-babbar 1.1.4 e gur-ta ab-Si-ga-ar KL.UD 3g-e-dé ki Ur-LI
DINGIR-ra-bi 3u ba-ti a-§ag, nam-10 Ku-da-nim DINGIR-ra-bi uru,-e-dé
Ur-LI in-na-sum mu lugal-bi in-na-pad; 3 witnesses; date. Seal: DINGIR-
ra-bi/dumu Li-e-dan.

2 1/2 shekels of silver (is the loan). For each (300 liters) of barley 400
liters were assessed (i.e. the interest is 33%). It is to be measured out at
the threshing-floor. Ili-rabi received (this loan) from Ur-LL (In lieu of the
interest) lli-rabi gave to Ur-LI for cultivation the nam-10 field (probably 4
iku in size) of Kudanum. He (i.e. lli-rabi) swore by the name of the king
for him (i.e. Ur-LI). 3 witnesses. Date. Seal of lli-rabi, son of Li’e-dan.

Note: nam-10 denotes a unit of ten soldiers (éren), under the command
of an ugula (“lieutenant”). Each member of such an unit held a $uku field
of 4 iku. CLL the Ur-Meme texts nos. 12-19.
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No. 4 (Gig-Kizilyay NRVN 1 239; IS 2; Nlppur)
nam-10 Ku-ru-ub-E-a apm -la-3¢ I-li-ra-bi Ur LI i-na-sum mu lugal-bi im-
pad tukumbl fuku-ra-ni al{4g(®)t 2 witnesses; date. Seal: DINGIR-la-bl/
dumu Li-e/dan.

Ili-rabi gave to Ur-LI for tenancy the nam-10 (field) of Kurub-Ea. He
(i.e. Hi-rabi) swore that, if his Suku ﬁeld (is taken back?), (the grain loan in
question plus x) will be 'measured out? | 2 witnesses. Date. SeaJ of Ili-rabi,
son of Li'e-'dan.

No. 5 (Owen NATN 836 tablet and case; Su-Sin 5/v; Nlppur)

2 gin kug—bdbbar ki Ir-ib-ta Tu-ra-am-i-li $u ba-ti 6(1I\u) gdna nam-apin-
ne-la-3¢ ki Tu-ra-am-i-li-ta Ir-ib i-dabs; kug-bi mas (i-)tuku-tuku a-3ag,-bi
maés (i-)tuku-tuku; before 3 witnesses; date.

Turam-ili received from Ir'ib 2 shekels of silver (as a loan). (At the same
time) Ir’ib took {rom Turam-ili 6 iku of land for tenancy. This capital has
an interest (and) the field has a ma§ payment (i.e. the interest will pay off
the ma$ payment; in other words, the lender will not recompense the bor-
rower for the ma¥ payment on the field, and the borrower will not pay
the interest on the loan). Before 3 witnesses. Date.

For this transaction, see Steinkeller 1981: 115—16 n. 13.

(B) Various loan transactions involving the pledging of individuals

No. 6 (TuM n.F. 1/2 32 tablet and case; Ibbi-Sin 1/vi; Nippur)
7 gin kug-babbar mas-bi-i¢ U-ba-a-a oe[me -ni] ab-da-gub ki Se$-da-da-ta
Su -na $u ba( an)-ti tukumbi ga-la ba-an-DAG 4 ud-da 5 sila 4g-e-dam mu
lugal-bi i-pad; 3 witnesses; date Seal: S[u(?)-na] / dumu rX-xf

Suna received {rom Ses dada 7 shekels of silver (as a loan). In lieu of
the interest, he placed Uba’a, his slave [woman] (with Ses-dada). He (ie.
Suna) swore by the name of the king to pay a daily wage of 5 liters (of
barley), should she abstain from work. 3 witnesses. Date. Seal of S[una?],
son of TX-x!.

A reconstruction d[am-ni], “his w[ife]” (in place ol gé[me-ni]), is also
possible.

No. 7 (Owen NATN 307; Su-Sin 9/vii; Nippur)

[x] Se gur mas-bi-ge 'Se- li-bu-um dumu Idi-mictar ili-mifar-e mu 5-am
in-gub nu-da-kar-ri-a mu lugal-bi in-pad; before 5 witnesses; date.

[x bushels] ol barley (Ili-miéar received from X as an interest-bearing
loan). In lieu of the interest, lli-miar placed Selibum, son of Ili-mizar, for
5 years (with X). He (i.e. lli-miSar) swore by the name of the king not to
take him away (during that period). Before 5 witnesses. Date.

No. 8 (BE 3/1 19; date unreadable; Nippur)
[x gi|n kug-babbar [k1 Ur]-*Nuska-ta rA -a-na-tum-e $u ba-ti; Ma-ad-i-li mu
4-am gub- de a-ni-8¢ su-su-de mu lufgal-bi i-pa]d-[de]-€s; 9+[x] witnesses;
date.

A’anatum received from [Ur]-Nuska [x] shekels of silver (as a loan). They
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(i.e. A’anatum and Mad-ili) swore by the name of the king to place Mad-
ili (with Ur-Nuska) for 4 years, and to repay (the interest?) with his wages.
2+[x] witnesses. Date.

No. 9 (Cig-Kizilyay NRVN | 192; Su-Sin 4; Nippur)
| gin kug-babbar mag-bi-g¢ ud '6 Lkam nam-nagar ki A-da-a-ta Bi-¥a-hi-
lum $u-ba-ti; before 3 witnesses; date.

Pigah-ilum received (rom Ada’a | shekel of silver (as a loan). As its inter-
est, (he will provide) 6 days of carpenter’s labor. Before 3 witnesses. Date.

No. 10 (AUCT 2 121; AS 8/x-Reichskalender; provenience uncertain)
5. Se gur Se ursra méa§-bi-¥¢ 5 munus ur, sum-mu-dé ki Lu-dug-ga-ta Lu-
nanna I. . .1 Lu-¢Gestin-an-ka-ke, (?)!3u ba-an-ti; date.

Lu-Inana, the .. .of Lu-Gestinana, received from Lu-duga 1,500 liters
of barley, a barley loan. As its interest, (he promised) to supply 5 female
shearers. Date.

No. 11 (MVN 8 168; Ibbi-Sin 2; SI.LA-a dossier)

I ma-na kug !-[babbar] més-bi-s¢ Aldal -lal nagar i-gub ki SI.A-a-ta Nam-
[z]i-tar-ra $u balti A-da-lal nagar nig-"x\-3¢ igi [.. ] Tsam(?) tl(®'[. . ]
i-1[a(?)-e] I-lu-ba-na si[mug(?)] kug-l4; 7+[x] witnesses; date.

Namzitara received from SILA-a 1 mina of silver (as a loan). As its inter-
est, he (i.e. Namzitara) placed Adalal, a carpenter, (with SI.A-a). Adalal,
the carpenter, .. .1 [.. ] Tthe full? price?’ [.. ] he will 'weigh out?!; Tlubana,
the s[mith?|, was the weigher of silver (in this transaction); 7+[x] witnesses.
Date.

(C) The Ur-Meme texts

No. 12 (TuM n.F. 1/2 249; Su-Sin 5/v; Dusabara)
4(iku) gana a-3ag,-*Sul-pa-¢ apin-la-3¢ $uku “Nin-MAR.KI-ka Ur-Me-me i-
dab; mag-bi .2.3 3¢ <gur> lugal ki Ur-Me-me-ta *Nin-MAR KI-ka ¥u ba-
ti mu ‘Nin-MAR<.KI>-ka-3¢ kisib Lu-bala-$ag,-ga; date.

4 iku of land, in the field A%ag-Sulpae, the ¥uku plot of Nin-MAR.KI-
ka, Ur-Meme took for tenancy. Its (i.e. of the field) mas payment, 150 liters
of barley, Nin-MAR.KI-ka received {rom Ur-Meme. In place of (the seal
of) Nin-MAR .KI-ka, the seal of Lu-balasaga (was rolled). Date.

For Nin-MAR .Kl-ka, cf. nos. 17, 18, and 19. Lu-balasaga seals also in
no. 4.

No. 13 (Owen NATN 748; SS 5/v; Dusabara)
T4(iku)! géna a-T5ag,"9Sul-pale! [apin]-Tlalse Tsuku! Lu-*Utu Ur-Me-me-ke,
i-dabs 1/2 gin kug mas-bi SL.A 3u ba-ti a-3ag,-bi KA.NE ib-gi-né igi 'Ur-
Nin-gir-su igi “Nanna-dalla-s¢ igi 'Di-NE-§¢ la-inim-ma-bi-me 3ag, Gir-su®;
date.

4 iku of land, in the field Afag-Sulpae, the Suku plot of Lu-Utu, Ur-
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Meme took for tenancy. Its mas payment, 1/2 shekel of silver, SI.A received
(Irom Ur-Meme). KANE guarantees for this field. Before Ur-Ningirsu,
Nanna-dalla, (and) Di-NE, the witnesses. (The transaction took place) in
Girsu. Date.

For SI.LA, ¢f nos. 16, 17, and 18.

No. 14 (FAOS 16 932; SS 5/v; Dusabara)
4(iku) gana a-§ag-*Sul-pa-¢ apin-la-3¢ Suku Ur-YIg-alim Ur-Me-me i-dabs
mas-bi 1/2 gin kug-babbar Tse! SUIGLDU urs-3¢ .1. 3¢ <gur> lugal-kam
ki Ur-Me-me-ta mu Ur-%Ig-alim ki§ib Lu-bala-Sags-ga ib(!)-ra; date.

4 iku of land, in the field ASag-Sulpae, the Suku plot of Ur-Igalim, Ur-
Meme took for tenancy. Its mas payment, 1/2 shekel of silver, on account
of the barley of a previous(?) loan, (amounting to) 60 liters of barley (Ur-
Igalim received from Ur-Meme). In place of (the seal of) Ur-Igalim, the
seal of Lu-balasaga was rolled. Date.

Note that Ur-Igalim appears also in no. 15, where he pays the mas pay-
ment on behalf of Ur-Meme. Lu-Balasaga also seals in no. 12.

No. 15 (FAOS 16 933 tablet and case; Su-Sin 5/vi; Dusabara)
4(iku) a-ag,-*Sul-pa-¢ apin-la-3¢ 3uku Ur-AN ma-lah, Ur-Me-me i-dabs mas-
bi .2.3 se <gur> mu Ur-Me-me-3¢ ki Ur-YIg-alim-ta Ur-AN 3u ba-ti; date.
Seal: Ur-[AN] / ma-lah, PA.TAL(?).

4 iku of land, in the field A%ag-Sulpae, the Suku plot of Ur-AN, the
sailor, Ur-Meme took for tenancy. Its mas payment, 150 liters of barley,
Ur-AN received from Ur-Igalim, (who was acting) on behalf of Ur-Meme.
Date. Seal of Ur-AN, the sailor of the 'majordomo?’.

Note that Ur-Igalim also appears in no. 14, where he is one of the con-
tracting parties.

No. 16 (TuM n.F. 1/2 250; Su-Sin 5/x; Dusabara)
4(iku) gana a-Sag-Sul-pa-¢ Suku {AN} Igi-An-na-ke,~zu Ur-Me-me i-dabs
mas-bi 2. Se <gur> Igi-An-na-ke,zu ¥u ba-ti iti ezen-mah-ta mu Su-Sin
5-ta urug-dé mu lugal-bi in-pad igi Ka;*$¢igi Gu-ni-na-kal igi Lugal-an-ki
kigib SLA ib-ra.

4 iku of land, in the field Asag-Sulpae, the Suku plot of Igianakezu, Ur-
Meme took (for tenancy). Its mas payment, 120 liters of barley, Igianakezu
received (from Ur-Meme). He (i.e. Igianakezu) swore by the name of the
king to cultivate (this field for Ur-Meme) from the 10th month of the year
Su-Sin 5 on. Before Ka, Guninakal, and Lugal-anki (the witnesses). The
seal of SL.A was rolled.

For SILA, see nos. 13, 17, and 18.

No. 17 (TuM n.F. 1/2 253; Su-Sin 5/x; Dusabara)
4(iku) gana Suku “Nin-MAR KI-ga-ka 4(iku) suku Ama-tu-da $ag, a-Sag,-*Sul-
pa-¢ iti ezen-mah mu Su-Sin 5-ta urug-dé mNin—MAR.KI-ga u Hu-ud-da
dam Ama-tu-da-ke, La-*Inana-ra in-na-ab-sum mas a-3ag,-ga-bi-¥¢ 1. Se gur



60 PIOTR STEINKELLER

fu ba-an-ti-63 igi 'SL.A engar-éren-na-3¢ igi 'Sag,-kug-ge aga-us igi 'Ur-*Su-
mah-8¢ l0-inim-ma-bi-me $ag, Dug-sa- bzu rak,

4 iku of land, the Suku plot of Nin-MAR.KI-ka, (and) 4 iku of land, the
Suku plot of Amatuda in the field Afag-Sulpae, to be cultivated from the
10th month of the year SS 5 on, Nin-MAR KI-ka and Hudda, wife of
Amatuda, gave to Lu-Inana (for tenanCy) As the mas payment of these
fields, they “received 300 liters of barley (from Lu-Inana). Before SI.A, the
chiel farmer of the soldiers, Sakuge, the gendarme, (and) Ur-Sumah, the
witnesses. (The transaction took place) in Dusabara.

For Nin-MAR KlI-ka, cf. nos. 12, 18, and 19. For SI.A, cf. nos. 13, 16,
and 18.

No. 18 (TuM 1/2 n.F. 247 tablet and case; Su-Sin 5/xi; Dusabara)
(Jku) gana a-§ag,-9Sul-pa-¢ 3uku Lu-Utu Ur- Me-me i- -dab; SUIGLDU-bi-
3¢ .1.2 3¢ <gur> Li-%Utu-ke, 3u ba-ti iti ezen-an-na mu Su Sin 5 uru,-dé
mu lugal-bi in-pad igi SLA(-3¢) igi Dug-ur-3¢ mu Lu-*Utu-3¢ kisib °Nin-
MAR.KI-ga ib-ra. Seal: ‘Nin-MAR.KI-[ga/ka]/dumu Lu-Urub,
(URUVKAR)M / Taga-ts' PA[AL()].

4 iku of land, in the field ASag-Sulpae, the Suku plot of Lu-Utu, Ur-
Meme took (for tenancy). On account of the previous(?) (loan), Lu-Utu
received 80 liters of barley. He (i.e. Lu-Utu) swore by the name of the king
to cultivate (this field for Ur-Meme) from the |1th month of the year bu—
Sin 5 on. Before SILA (and) Dugur, the witnesses. In place of (the seal of)
Lu-Utu, the seal of Nin-MAR.KI-ka was rolled. Seal of Nin-MAR .KI-[ka],
son of Lu-Urub, the gendarme! of the major[domo?].

For SI.A, cf. nos. 13, 16, and 17. For Nin-MAR.KI-ka, cf nos. 12, 17
and 19.

No. 19 (TuM n.F. 1/2 254; Su-Sin 5/xi; Dusabara)
4(iku) gina a-3ag,-*Sul-pa-¢ 3uku Ur-mes dumu A-a-kal-la ®Nin-MAR KI-
ga Ur-Me-me-ra i-na-sum .2.3 $e <gur> urs-3¢ “Nin-MAR.KlI-ga 3u ba-ti
iti ezen-an-na mu Su-Sin 5-ta uru;"-de mu lugal bi in-pad.

4 iku of land, in the field A3ag-Sulpae, the Suku plot Ur-mes, son of
A’a-kala, Nin-MAR.KI-ka gave to Ur-Meme (for tenancy). On account
of a (previous?) loan (or: as a loan), Nin-MAR.KI-ka received 150 liters of
barley (from Ur-Meme). He (i.e. Nin-MAR KI-ka) swore by the name of
the king to cultivate (this field for Ur-Meme) from the [1th month of the
year Su-Sin 5 on.

For Nin-MAR.KI-ka, ¢f. nos. 12, 17, and 18. Note that in no. 12, dated
6 months earlier, he gives his own plot to Ur-Meme.

No. 20 (TuM n.F. 1/2 246; Su-Sin 4/ii; Dusabara)
I(bur) gdna A-gar-TUR. TUR 2-a-bi us-sa-du Ur-E-an-na-ka a-Sag, Lo-°En-
ki-ka Ur-Me-me-ke, apin-ld-3¢ i-dab; a-Sag,-a-fgeitin-na-a a<-§ag,>-*ma-
nu-ka gu id-#%sug-e-dar-ra; date.

18 iku of land, in the Flur Agar-TUR.TUR, in two (separate plots), bor-
dering on (the field of) Ur-Eana, the (Suku) field of Ur-Enki, Ur-Meme
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took in tenancy. (This land) is located in the field ASag-agestina (and) in
(the field) A¥ag-manu, on the bank of the canal Sugedara. Date.

No. 21 (TuM n.F. 1/2 248 tablet and case; Su-Sin 4; Dusabara)
[(bur) gana a-§ag, Ur-E-an-na(-ka) Ur-Me-me-ke, apin-la-$¢ i-dabs mas-bi
| gin l4 igi-4-gal kug-babbar kin Suku(-ra)-s¢ engar-ra sum-mu-dam 1 gin
l4 igi-4-gal kug-babbar a-3ag, ég zi-zi-dam a-3ag,-sag-du gu Id-sug-e-dar-ra;
date. Seal: Ur-E-an-na/dub-sar/dumu Pirig-dalla.

18 iku of land, the (3uku) field of Ur-Eana, Ur-Meme took in tenacy. Its
mas payment, 3/4 shekel of silver, for the (irrigation) work on the 3uku
(field), is to be given to the cultivator (i.e. Ur-Meme) (by Ur-Eana}. {Another?)
3/4 shekel of silver (Ur-Eana will give to Ur-Meme) to raise dikes in the
field. (This land is located) in the field A¥ag-sagdu, on the bank of the
canal Sugedara. Date. Seal of Ur-Eana, scribe, son ol Pirig-dalla.
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THE OLD BABYLONIAN PERIOD

Raymond Westbrook — Johns Hopkins University

The sources on security in this period are limited in quantity but
varied in type. Evidence may be culled from contractual documents,
law codes, royal edicts and private letters.

The contractual means of security available to the creditor were
pledge, suretyship, and joint liability of co-debtors. If consensual
means failed, distraint of persons was an option. On the other hand,
a striking feature of the period that emerges from its official (i.e.
palace-originated) sources is the intervention of the authorities to
restrain self-help and to reduce or even nullify any assurance that
the creditor might have of being repaid.

I. PLEDGE

Kienast and Skaist have made detailed studies of the Old Babylonian
pledge documents.! Skaist has collected 55 pledge documents in total,
very unevenly distributed over the region of southern and central
Mesopotamia, with more than a third coming from a single site:
Kisurra. The latter is the focus of Kienast’s study, which also sur-
veys the material from other Old Babylonian sites.

There is evidence for both possessory and hypothecary pledges,
although the former are preponderant. The object of the pledge
could be land or persons, among whom are found wives, sons, daugh-
ters, male or female slaves, and even the debtor himself.? Pledge of
valuable movables is mentioned in letters, but not in legal docu-
ments. Apparently it was not thought necessary to draft a legal instru-
ment for movable property; mere deposit with the creditor was
sufficient proof of the transaction.

! Kienast 1978; Skaist 1994. See also Eichler 1973: 48-83.
2 VAS 13 96; also ARM 8 52, following the interpretation of Eichler 1973:
60—61.
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1. Possessory Pledges

1.1. Terminology

1.1.1. The standard Sumerian formula in its fullest form is
ku.ta.gub.ba.§¢ . .. ib.ta.gub, although frequently shortened by ellip-
sis.? Usually, but not invariably, a further formula is added to show
that the pledge 1s antichretic. For land the standard phrase is “for
its (the loan’s) interest” (mas.bi.ge).* A clause in Manana 29:8 pro-
vides that the creditor will have the usufruct of the field (“will eat”
alki.en) for two years. For persons, the following formula is found:
“the slave does not have her hire; the silver has no interest” (gemé
ani [nu.Jub.tuku ku mas nuub.tuku: ARN 105:11), a clause that
becomes widespread in later periods. In UET 5 323, the debtor fur-
ther promises to pay the maintenance of the slave he has pledged
for a loan expressly stated to bear no interest.

1.1.2. The standard Akkadian term, and the equivalent of the Sumerian
expression above, 1s mazzazanum or the abstract mazzazanitum, with
a variety of verbs, or the verb Suzzitzum alone.®> No supplementary
clause is given to indicate the antichretic nature of the pledge, which
seems to be assumed. Note especially ARM 8 31+72, where the
loan is referred to as interest-bearing (urs.ra = hubullum) but, atypi-
cally, no interest rate is specified. Instead, a slave is given ana maz-
zazanatim and is redeemable on repayment of the principal (Eichler
1973: 59-60). An express statement of the pledge’s function is found
in an Alalakh mazzazaniatum text from the Old Babylonian level: the
sons of a fowler given as pledges must perform the work of a fowler

> Cf. ana wnsu 2 IV 21-23, 2729,

* Kienast (1978: 75) assumes that any pledge in the Kisurra corpus not con-
taining this formula is not antichretic. We would hesitate to make this assumption.
It should be remembered that a cuneitorm legal document is always only a record
of an oral transaction and frequently an incomplete one. In the particular circum-
stances of the case the parties may have deemed it unnecessary to make express
mention of this aspect of the pledge. Silence does not in any case resolve all ambi-
guity when an income-bearing object is pledged, since the income could either be
applied to repayment of the principal or not be applied to the debt at all, becom-
ing a bonus for the creditor. Appeal to oral transactions and customary practice is
indispensable. Kienast avoids this problem by assuming that all such pledges are
hypothecary (1978: 83-87), but see the criticisms of Skaist (1994: 204-8).

> Cf. ana tisu 2 TV 21°-23, 27°-29, discussed by Eichler 1973: 49-5].
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for the creditor.® In one document only is the arrangement so short-
term that a pledge designated by this term might be deemed non-
antichretic, but the circumstances are somewhat unusual.” Even in
that case, antichretic exploitation of the pledge for the short period
of its duration is not excluded, although it was undoubtedly not the
main purpose of the transaction.

1.1.3. sipritum was apparently the standard term for pledge of mov-
able objects, mentioned occasionally in letters. AbB 8 81 refers to
a gold sun-disk and CT 4 26a to a bronze axe and ingot.? A slave
is referred to as a Syriitum in one legal document (Edzard Tell ed-
Der 21).

1.2. Formation

The documents do not indicate when the pledge transaction takes
place. Since in the majority of documents it is interleaved with the
granting of the loan, it may be assumed that it is co-terminous with
the original loan. For example:

22 shekels of silver—for its interest he has pledged a house, the inher-
itance share of X—D son of X has received the silver from C. ..
(Kienast Kisurra 4:1-8)

In some documents, however, the principal transaction appears to
be the pledge itself, which may indicate that it was given subsequent
to the loan:

A slave, X by name, is given as a pledge (ana mazzazanatim 1zzaz) from
Y for 6 shekels of silver ... (Harris 1955: no. 3:1-6)

VAS 13 96 definitely involves a pledge given upon default, but to
a third party who pays off the original loan:

X has pledged himself voluntarily to Y for 5 shekels of silver. Y has
paid 5 shekels of silver for his debt (shilusu). When X brings the sil-
ver, he may take (himsel{) away.’

5 Wiseman Alalakh 18: 5—11. For restoration, see Eichler 1973: 66—67.

7 ARM 8 71, discussed by Skaist 1994: 210, 220; Eichler 1973: 62-3, and see
below.

¢ Cf. ana wtusu 2 TV 35-38’, 49°-53°, and Assydan Sapartu.

® Cf. ARM 8 71, discussed below.
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1.3. Interest

By its nature, the interest on an antichretic pledge is uncertain, being
the income from the asset pledged. In a few contracts, however (all
formulated in Sumerian), a fixed rate of interest in barley is stipu-
lated on a silver loan, notwithstanding the pledge. Kienast Kisurra
9 is a loan secured by pledge of land in the usual manner, but with
a fixed interest clause instead of the standard “for its interest” clause.
The same is true of Manana 35, although a redemption clause for
the slave pledged leaves the possessory nature of the pledge in no
doubt. These fixed interest clauses could indicate that the loan is
not antichretic, i.e. that the property handed over may be exploited
by the creditor while the debtor is still liable for interest. On the
other hand, it could be that these contracts merely set a limit on
the amount of income from the pledge that may be claimed by the
creditor, the balance (of the field’s yield or the slave’s hire) being
returned to the debtor. In Kienast Kisurra 5, the interest clause is
actually in addition to the standard clause stating that the land is
pledged “for its interest.”

By contrast, the siypritum pledge of a slave (Edzard Tell ed-Der
21) imposes both fixed interest (probably 20 percent) and a rate of
hire for the slave (payable by the creditor). Edzard (1970: 51—-4) con-
siders that the stipulation of hire was merely pro jforma, no actual
payment being made. Instead, the hire would have been deducted
from the interest, and if necessary the principal, on repayment of
the loan. Thus the pledge was purely to secure the capital of the
loan and not in any way antichretic, which accords with the more
typical function of sipritum in this period as a pledge of unproduc-
tive assets.

1.4. Non-performing Antichretic Pledges

Some contracts contain provisions for the contingency that the pledge
may cease to perform its role as a source of income for the credi-
tor. In the case of persons as pledges the circumstances contemplated
are that the pledge dies, is ill, runs away or disappears (ARM 8 31;
Harris 1955: no. 3; 5; Manana 63). The circumstances under which
land 1s lost are less clear: the verbs used are “is lost” (G.gu... dé:
Kienast Kisurra 6), “goes out” (usa: Kienast Kisurra 193), or “he
dispossesses (him) of it” (tkimsu: Kienast Kisurra 8). The references
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may be to removal by the debtor himself or to dispossession by other
creditors.

The sanctions imposed were of two types. If the creditor chose to
maintain the contract, the debtor would be charged directly with a
sum equivalent to the interest lost (Kienast Kisurra 8) or to the daily
hire of a substitute worker.'® Doubtless this remedy occurred where
the creditor was fairly confident of the debtor’s ability to repay, and
may have been intended to encourage the debtor to provide another
pledge as soon as possible. Alternatively, the creditor could call in
the loan, demanding that the debtor pay the principal (ARM 8 31;
Kienast Kisurra 193; Harris 1955: no. 5:15-18), or principal and
interest (Harris 1955: no. 5:8-14; Kienast Kisurra 6). In the latter
case, the extra penalty was possibly due to deliberate removal of the
pledge by the debtor (Kienast 1978: 93). Manana 63 gives no specific
penalty for death or flight of the pledge, but concludes with the
statement “oath of the king.” This may be an oath by the creditor
calling down on himself unstated penalties if the pledge ceased to
be available.'t

1.5. Antichretic Interest without Pledge?

Certain special types of arrangement seem to be intended not to
secure the lender’s capital but solely to provide interest.

1.5.1. X leases a field from Y on a sharecropping basis, and gives
Y an advance payment in the form of a loan. The clearest exam-
ple is Manana 47:

X has leased from Y 6 iku of field, next to the field of Z, for culti-
vation of barley, peas and sesame, (on the basis of) half shares. Y has
received from X | shekel of silver and 15 seah of barley (as a loan)
not bearing interest. He shall pay it in the seventh month.

0 SHLF viii 3-10; PBS 13 39 (two model contracts); Harris 1955: no. 3. See
Skaist 1994: 212-213. In Kienast Kisurra 203, a field is secondarily pledged to
cover the loss of income if the primary pledge, a slave, is lost. See the restoration
and interpretation of this fragmentary text ad loc. pp. 178-79.

1 Cf. the neo-Sumerian pledge contract NATN 307: x kor of barley, for its inter-
est A has pledged B son of A for 5 years. He (A) swore the oath of the king that
he (B) would not run away (nu.dakar.re.a mu lugal.bi in.pa).
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The creditor thus has an interest in the field that is imited in time—
until the harvest, when the principal will also be repaid. In Dalley
Edinburgh 35, where the creditor’s share is one-third, the debtor is
also surety for repayment of the principal, which suggests that the
field itself was not security for the principal and would not be for-
feited on default.’? Nonetheless, the creditor’s control of the field in
the interim would appear to give him a ready means of ensuring
repayment, by taking it directly from the debtor’s share of the crop.
That situation is expressly at issue in the second type of arrangement.

1.5.2. A common form of lease at Susa has the following pattern:

X has leased a field (of x location) from Y for “gather and take away!”
(esip tabal). He has paid | shekel of silver and leased the field. (MDP
23 250)

Koschaker (1934: 90—4) already noted that the Susa documents were
not a real lease, but an antichretic pledge arrangement, by reason
of the advance payment of the whole “rent.” The true nature of the
transaction is confirmed by LH 49:

If 2 man borrows silver from a merchant and gives the merchant a
field prepared for barley or sesame and says to him “Cultivate the
field and gather and take away the barley or sesame that is grown!”
(and) il a farmer grows barley or sesame in the field, at the harvest
the owner of the field will take the barley or sesame grown in the
field and will give the merchant barley for the silver that he borrowed
from the merchant, plus its interest and the expenses of cultivation.'®

The esip tabal contract in LH envisages the creditor being paid both
principal and interest from the harvest, but not being able to take
the whole harvest in lieu of principal and interest. Koschaker (1934:
95-8) considered that LH went too far in protecting the rights of
the debtor, effectively destroying the security afforded by the lease
granted in the Susa contracts. His view, however, makes two assump-
tions, both of which may be questioned.

The first 1s that the Susa contracts allowed the creditor to take
the whole harvest. They certainly give that impression, but it is by

2 Previously published as PSBA 33, no. 29 = HG 1465.

' LH 50 provides the same ruling for an already cultivated field, where the
farmer’s services are dispensed with, and LH 66 (= Roth Ya) likewise for a date-
palm orchard.
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silence, whereas contracts do not have to spell out rules imposed
upon them by the law. Rules of fairness imposed by the courts often
act as hidden parameters for a contract, contributing no less than
express clauses to the contours of the agreement. We would suggest
that reimbursement of the balance to the debtor (after deduction of
principal and interest) may well have been an equitable rule imposed
by the courts. On this understanding, the provisions of LH were not
so much a radical restructuring of the contractual arrangement as
an attempt to prevent its abuse, namely the creditor helping him-
self first and giving the debtor whatever he chose to regard as the
balance.

The second assumption 1s that if the debtor defaulted, the credi-
tor had no security. Koschaker cited in support LH 52, which rules
that if the farmer hired to cultivate the land failed to produce a
crop, he (presumably the creditor who hired him) “shall not alter
his contract.” But risk of the security being unproductive—which the
creditor would bear even under the most favorable lease arrange-
ment—is not the same as lack of security for default. As Driver and
Miles pointed out (1952: 147), the esip tabal contract as restricted by
LH would still entitle the creditor to seize the grain if not paid at
all with it. In other words, it was the pledge of a future crop, rather
than a pledge of the land itself. Like any hypothecary pledge, it pro-
tected the creditor against the claims of third parties upon the debtor’s
assets, and it could become possessory in the event of default, whether
by non-payment or by alienation to a third party."*

1.5.3. Manana 29 differs from the above leasehold arrangements in
that the debtor’s field 1s expressly pledged to secure the loan. However,
it also contains a clause allowing the creditor to enjoy the usufruct
of the land pledged for two years (8: mu.2.kam a.§a al.ka.en), fol-
lowed by a clause obliging the debtor to repay the loan in the sec-
ond month (9: iti gu,.si.sa 1la.e). As Skaist (1994: 214) points out,
since the loan was made in the tenth month, it was only of four
months’ duration. The curious situation thus arises where the cred-
itor had use of the pledge far beyond the duration of the loan. It
is possible that if the debtor failed to repay at the due date, the field

'* The lessee in the sharecropping arrangements discussed above may have been
similarly constrained with regard to possession of the land and use of the crop for
repayment of the principal.
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would be immediately forfeit, thus providing an incentive for him to
pay on time even though he did not regain the use of his pledge.
The land would at that point cease to be security; it would merely
be a source of income, in the nature of a gratuitous lease. Another
possibility is that the repayment date was intended to specify when
in the second year the loan and its security matured, i.e. after 14
months.

1.6. Termination

The natural end to a pledge contract is that the debtor either repays
the loan and redeems his pledge or defaults and forfeits it to the
creditor. This simple schema may have many variations, however,
with restrictions both on the redeemability and forfeitability of the
pledge. The picture presented by the sources is indeed far more
complex and fragmented, due to a variety of factors.

With one exception (ARM 8 71, discussed below), the pledge doc-
uments do not explicitly refer to the powers of the creditor over the
pledge upon default. Most of them do not even specify a date for
maturity of the loan. YOS 14 35 is exceptional in that it contains
three provisions that relate to the question of termination of the
pledge:

X and Y have received from Z 6 iku of field in (x location) as pledge
(ma-za-za-nu) for 3 shekels of silver. The silver and the field “look at
each other” (i-la-ta-la). In the month of Girritum he shall pay the sil-
ver and redeem the field. . .

The Sumerian Laws Handbook of Forms contains a parallel formula
in a model clause:

The slave woman and the silver look at each other: when he brings
the silver, he may take away his slave woman."

In other Old Babylonian contracts the “look” clause is found alone,
without mention of payment or redemption (Harris 1955: no. 4:5-7;
Kienast Kisurra 4:9-10; 63:2—4), as is a variant form from Kisurra:
“the silver is like the field” (Kienast Kisurra 1:9: kubabbar a.§a.gi.me.en;
5:3 (Case); 22:5 (Case): ku u a.5a).

' Col. viii 11-15: géme U kubabbar igi.ne.ne.dus us ku mu.un.tom.da géme.ni
ba.an.tim.mu. (Ed. Roth 1995: 46-54.) Cf. ana dtusu 2 TV 30°-34".
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As Kienast (1978: 100-101) has pointed out, the clause establishes
the equivalency of value of pledge and debt, and can only relate to
the acquisition of the pledge by the creditor on default. That is not
to say that absence of the clause means that the pledge is not for-
feitable. The clause assumes forfeiture of the pledge, and seeks to
regulate its execution. It is in the interest of the creditor, who would
want to keep all the proceeds from sale of the pledge. Without it,
it is reasonable to suppose that at the least the creditor would have
been accountable to the debtor for the difference between the value
of the debt and that realized by the pledge.'® In the absence of indi-
cations to the contrary, therefore, we should assume that the pos-
sessory pledges in these very tersely worded documents were forfeit
to the creditor on default.

The lack of a due date in the document might be such an indi-
cation, but the presence of a due date is so rare that it cannot be
a reliable criterion. Many agricultural loans will have had a cus-
tomary date of maturity, usually in the harvest season.'” On the
other hand, ARN 105: 12-14, which contains a due date and a pro-
vision for penal damages on default, certainly did not intend forfei-
ture of the pledge at that juncture.

Kienast (1978: 101-102) suggests that automatic forfeiture did not
obtain in cases where a supplementary form of security was present.
Of the examples that he gives it is certainly true of one, Dalley
Edinburgh 35, but that contract, as we have seen, was a special
arrangement in which the land itself was not in fact pledged. The
other examples are beside the point, since in all of them the pledge
is a person, and persons are capable of disappearing—hence the
need for extra security. Providing they were still available on default,
it would not be a bar to their forfeiture to the creditor.

More difficult of interpretation are documents where a seemingly
open-ended redemption clause is found, without due date or “look/like”
clause.'® Delay by the debtor in repaying the debt was often to the

'8 The principle involved is articulated in a fragmentary section of the Middle
Assyrian Laws (C+G7): [If .. .] or anything is held in the house of an Assyrian as
a pledge [...] and the due date pas[ses ...], if the silver (i.e. the principal of the
debt) amounts to as much as its value, [it is acquired and] taken; if the silver does
not amount to as much as its value [...] he may acquire and take [but(?)—] he shall
cause (him) to abandon [...], the principal of the silver [...]... there is no...

7 Sec Skaist 1994: 148-166 and cf. Manana 63.

8 ARM 8 31+72; Manana 35; UET 5 300; UET 5 323; VAS 13 96; YOS 8.
78. The clause is also found in a model contract: PBS 13 39 ii 8'-9".
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advantage of a creditor secured by an antichretic pledge: he would
simply continue to exploit its income. In economic if not in legal
terms, the accumulated income would ultimately amortize the whole
debt; indeed, the longer the creditor held the pledge, the more
profitable the arrangement would be for him. Consequently, it is not
absolutely necessary to assume a fixed term to the pledge arrange-
ment; the same open-ended arrangement (Lisungspfand) is found in
later periods. Furthermore, such contracts may have been colored
by principles of social justice imposed by the courts during the Old
Babylonian period, which allowed redemption to be exercised long
after the right would normally have expired.

1.7. Social Fustice
1.7.1. Redemption

The sources attest to rules allowing redemption even after sale by a
debtor, under limited circumstances and for limited categories of pro-
perty. A fortior: their provisions must have applied to property pledged.
Slightly different rules are found in relation to land and persons.

1.7.1.1. Land. According to LE 39:

If 2 man becomes weak and sells his house, whenever the buyer will
sell, the owner ol the house may redeem.

The law establishes the principle of open-ended, if contingent, redemp-
tion, even beyond the point of sale. The condition of becoming weak
is a reference to impoverishment, which would almost invariably
involve indebtedness. In any case, the holder or buyer of a forfeited
pledge logically should not be in a better position than a buyer direct
from the debtor. Indeed, what the law does is to assimilate sale to
pledge, in giving the property sold the redeemable character of a pledge.

The law does not explain what is meant by “his house,” but there
are a number of house purchases in which it is noted that the buyer
“redeemed his father’s house.”"® This suggests that it was the ances-
tral family home that the law was seeking to protect.

A direct association with pledge is attested by a common clause
in land sale documents from Susa: “not redemption, not pledge (maz-

19 See Westbrook 1991: 93 n. 2.
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zazanum); full price. As a father buys for his son, X has purchased . . .
in perpetuity.”® The clause is designed to resist the possibility that
the transaction will be deemed a pledge, and therefore redeemable.
The character of the purchase that assures the distinction is “full
price,” which must in this context refer to the value of the prop-
erty. It suggests that in order to establish clear title, a buyer at Susa
had to circumvent a law similar to that of LE 39, protecting impov-
erished sellers whom necessity had forced to sell at a discount.

The question of full value brings us back to the “look/like” clause
in the pledge documents. It is possible that where the land pledged
fell within a category protected by social laws, the clause served to
protect the creditor and subsequent owners from redemption claims
after forfeiture and sale.

1.7.1.2. Persons. LH 119 reads:

If a debt seizes a man and he sells his slave woman who has borne
him children, the owner of the slave may pay the silver that the
merchant paid and redeem his slave woman.

A fortior: we may conclude that members of the debtor’s family
were subject to redemption even after sale. The slave concubine is
deemed a family member by reason of her having borne children
to the head of household. The provision that the redemption price
is to be the original sale price shows that it is regarded as analo-
gous to the redemption of a pledge.

A good proportion of the pledge documents have as their object
not a slave but a wife, son or daughter, or even the debtor himself
(ARM 8 52; 71; Grant 1938: no. 6; Harris 1955: no. 5; VAS 13
96; YOS 8 78; YOS 14 85). At Alalakh they represent the standard
type of mazzazanum-pledge.? Most of these documents contain no
other clauses, so that the rules of redemption and forfeiture must be
presumed to have followed customary practice and principles of law
such as those illustrated by the above provisions of the law codes.? It is
in the light of those principles and practices that the only document
to contain an express right to sell, ARM 8 71, should be under-
stood. The contract reads:

? Discussed by Eichler 1973: 78-80 and Westbrook 1991: 102-07.

2 Collected and edited by FEichler 1973: 63-75.

2 Two have open-ended redemption clauses (YOS 8 78, VAS 13 96) and one
has a due date, but the rest of the clause is unfortunately broken.
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X went surety for Y for 6 1/2 shekels of silver. W the wife of Y was
assigned to X. I[ he does not pay the silver within 2 months, W wife
of Y will be sold.

The situation is unusual and extreme: the debtor had evidently
defaulted on his loan and was saved by the intervention of a surety,
who gave him a breathing space of two months. The surety, how-
ever, demanded security in his turmn, and on terms most probably
harsher than those of the original debt. Since they involved the
debtor’s wife, there was the possibility that the courts would restrict
the creditor’s powers. On the other hand, since the creditor was a
third party who had stepped in to rescue an already insolvent debtor,
the terms were arguably justified. Against this background, the sale
clause was neither restating a right that was self-evident nor creat-
ing a right that would otherwise not have existed, but was asserting
its unfettered exercise under the special circumstances.

1.7.2. Release

It was the practice of Old Babylonian kings to issue edicts cancelling
existing debts, on a limited or nationwide basis.”® Devastating as this
might sound for creditor confidence, they had several features which
tempered their long-term effect. Firstly, they applied essentially to
“consumer” debt (in ancient economic terms these would have been
mostly agricultural loans), commercial debt being expressly excluded.
Secondly, each edict was a one-time, retrospective measure. Thirdly,
they were singular events and difficult to predict. The timing of the
edict was entirely within the discretion of the king: it would usually
occur on the accession of a new ruler to the throne, but further
debt cancellations could also be decreed at irregular intervals in the
course of a reign, triggered by political or religious considerations.

These edicts not only attacked debt directly, but might also release
persons who had been pledged or sold by reason of a debt. Paragraph
20 of the Edict of king Ammi-saduqa reads:**

If a debt is incurred by a son (= citizen) of Numhia, Emutbal, Idamaraz,
Uruk, Isin, Kisurra, or Murgu and he [gives] hims[elf], his wife or

2 The fundamental work of reference is Kraus 1984, where the texts are edited
and all other Old Babylonian references to debt release edicts are collected and
analyzed.

2 Edited by Kraus 1984: 181.
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[his children] in sale, in penal servitude® [or as ple]dge (ana mazza-
zamim)—[because the king] has decreed equity [for the land, he is
rele]ased, his restoration (andurar-su) is established.

The relationship between debt, pledge, and sale is made explicit in
this provision. Sale is the direct result of an unpaid debt.”® Here the
law intervenes to break the creditor’s security ex post facto, for the
benefit of certain privileged classes of persons, namely citizens of the
cities named. In the context of a debt release decree, extinction of
the security can only mean that the debt is annulled also.

The beneficiaries are not identified by their family connection, as
was the case with the redemption law, but being free citizens it may
be presumed that they had been reduced to servitude by the head
of their family or by themselves. The term andwarum does not mean
release in the abstract, but restoration to one’s previous status, which
in this case would mean return to one’s family and one’s position
within it. They would revert to being free citizens, as the term
“released” (wusSur) emphasizes (Charpin 1987).

LH 117 is a close, but not exact, parallel:

If a debt seizes a man and he sells or gives into penal servitude his
wife, son or daughter, they shall work in the house of their purchaser
or holder in penal servitude for three years; in the fourth year their
restoration shall be established.

The relationship between this cyclical release and the release of the
edict is problematic.?’ For our purposes, it is sufficient to note the
significant omission of mazzazanum. It is not, in our view, acciden-
tal. A pre-ordained time limit to the security and thus to the debt

% gna kisSatim. See Westbrook 1996.

% Eichler (1973: 82) was concerned that this provision seems to contemplate that
the pledge was given only on default, like sale, whereas he considered that a pledge
could only be given at the time of the loan. While we would not restrict the time
of pledging so narrowly, a mazzazanum-pledge was certainly not designed to be given
on default. On the other hand, there is no need to interpret pledge and sale as
strictly parallel in this context. Three different causes of servitude are envisaged,
each of which had its own procedure.

¥ See Hallo 1995: 90-91. It should be noted that the precise situation contem-
plated may be different in the two sources. The edict talks of an obligation bind-
ing a man (Cdtum Pil5u), whereas the law code talks of it “seizing” him (zshassu). The
latter may imply a more extreme situation, unsuited to antichretic pledge. Perhaps
it indicates default on the original debt and the intervention of a third party, as in
ARM 8 71 above.
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is a very different concept from the occasional retrospective for-
giveness of debts. The theoretical basis is evidently that three years’
work of the family member is regarded as amortizing the debt.
Amortization of this sort would not have been compatible with an
antichretic pledge.”

Paragraph 21 of the Edict presents a case where the creditor’s
security is shielded from the effects of the royal decree:?

If the male or female house-born slave [of]3® a son (= citizen) of
Numbhia, Emutbal, Idamaraz, etc. or (of) a son of the land for the
[full] price is sold or bound in penal servitude or left in pledge, his
restoration shall not be established.

Here the restoration of the slave would be to his previous status as
slave of the debtor. Where the pledge is equal in value to the debt,
however, as we have seen with redemption, the bargain was not
considered oppressive, and would be allowed to stand. A house-born
slave was apparently not enough of a member of the family for this
principle to be overriden.

2. Hypothecary Pledges

Hypothecary pledges are less well attested. They tend to be associ-
ated with more complex transactions. CT 33 29 in our translation
reads:

X has given Y 6 shekels of silver to take possession of land (ana gagqarim
sabatim). I{ Y does not pay X the silver, X will stand on the land (¢4
qaqqarim 1zzaz).

The transaction is in our interpretation a loan for the acquisition of
land.*' Tt is unlikely that the first clause refers to the creditor taking
the land as pledge, as it would make the second clause superfluous.®

% Cf. LL 14: If 2 man has returned his slavery to his master and it is confirmed
(that he has done so) twofold, that slave shall be released.

% The text has almost exact parallel versions in Edict X (§ H), the Edict of
Samsu-iluna (§ 3°) and in a fragment, NBC 8618, which may be from the latter
Edict. See Kraus 1984: 154—62; Hallo 1995. The present translation is based on
NBC 8618, with restorations from the other two texts.

0 or: see Hallo 1995: 84.

% Contra Kienast 1978: 74 n. 317: “gegen ‘Packen’ eines Grundstuckes . ..”, and
Skaist 1994: 215-17.

2 Gf. CAD sabatu vol. 16, p. 14 mng. 3d.
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Failure to describe the location of the land suggests that it has not
yet been acquired. A loan for purchase (or for some other payment ne-
cessary to acquisition) is an obvious occasion for a hypothecary pledge.

Kienast (1978: 101) suggests that the effect of the phrase “will
stand on the land” was merely to turn the hypothecary pledge into
a possessory one, not to transfer ownership. Kienast’s interpretation
is supported by a similar phrase used to describe a possessory pledge
in RA 8, 70: “until he pays the silver, X (creditor) will stand upon
the land.” Default on a hypothecary pledge could, however, lead
directly to ownership. The outcome depended on the individual con-
tract, as is shown by two contrasting documents from Kisurra, both
demonstrating the role of the hypothecary pledge as a secondary
security.

In Kienast Kisurra 203, a fragmentary text, it appears that the
debtor has given a person in antichretic pledge. Should that person
die or run away, the debtor must compensate the creditor for the
loss of income with a fixed rent supplied from a field given in
hypothecary pledge. At most then, the creditor could take physical
possession of the pledge, pending default on the principal. In Kienast
Kisurra 92, on the other hand, flight of the debtor, who has appar-
ently pledged himself, allows the creditor to succeed (wredde) to his
“house and orchard.” This non-specific description of the debtor’s
estate is, as also attested in later periods, an indicator of hypothe-
cary pledge.

A further clause states that if two named persons claim the land,
they must pay the debt. Kienast (1978: 91) assumes that these are
other creditors, which would raise interesting questions concerning
the priority of competing creditors. It is more likely, however, that
these are potential heirs of the debtor, who would naturally seek to
contest the succession to his estate with his creditor. What the clause
does indicate is that the pledge was not intended as a substitute pay-
ment for the debt. As successor in title to the land, the creditor may
have been able to resist any claim to reimbursement of the difference
in value between the debt and the pledge as long as he held the
land (indeed, this may have been the purpose of the “succession”
clause). Ultimately, however, he could not disregard the rights of the
debtor’s successors in title, which once exercised would reduce his
rights to his true interest: the value of the original debt.

YOS 8 35 also concerns the securing of a creditor against flight
of the pledge, but is more remotely connected to the original debt.
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The parents of a slave receive him into their custody from his mas-
ter, the financier Balmunamhe of Larsa. If the slave runs away, the
parents’ house and orchard, i.e. their whole estate, is forfeit to
Balmunamhe.

Van de Mierop (1987: 6—-12) has explained the background to this
and similar texts concerning Balmunamhe. The financier released
slaves during periods of low agricultural activity—on leave so to
speak—with guarantees that they would return to work when needed.®
Presumably the slave in this case was originally sold to Balmunamhe
by his parents by reason of debt, but that debt was not at issue in
the present transaction. Probably the same arrangement lies behind
VAS 13 73, in which another known Larsa financier, Ubar-Shamash,
released a slave to his parents, who pledged their house and orchard
as security against his absconding.*

Finally, Waterman 37 shows how practicalities might determine
whether a pledge of land was hypothecary or possessory:

X received 33 shekels of sitver from Y. Y received a field of 2 1/2
iku in (x location) from X. The field and the silver look at each other.
At the harvest X shall measure out to Y 100 seah of barley, produce
of the field, at the threshing-floor. If he does not measure it out, Y
will dispossess him of the field and will cultivate (it himsell). Apart
from the terms of his tablet of the field of the entirety.

As Kienast points out (1978: 91-2), the amount of barley to be sup-
plied equals 10% of the value of the silver. The specific injunction
that the interest be paid from the pledged field shows the antichretic
nature of the transaction: the amount stipulated is thus a limit on
the antichretic interest, as we have seen above. The further require-
ment that the debtor himself hand it over to the creditor gives the
transaction its hypothecary character.*® Should the debtor fail to pay
even the limited interest, the creditor would be obliged to take over
the field, and by way of compensation award himself at the least a

% In the other texts adduced by Van de Mierop no security is involved; the
parties responsible for the loss of the slave must pay compensation or make
substitution.

** The situation is somewhat complicated by the unexpected appearance of a sec-
ond person, Sin-damig, in lines 3-4, from whom the parents actually received their
son. He may bave been an agent or partner of Ubar-Shamash, who is named as
the slave’s master in line 2.

3% Cf. Koschaker, commentary to HG 1467. Kienast’s view (1978: 84) that the
creditor could not take possession because the contract was prior to sowing is crit-
icized by Skaist (1994: 217 n. 61).
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more generously interpreted share (as in the esip tabal contracts) or
even the whole of the crop—his exact entitlement is not clear.

The enigmatic final clause has generally been interpreted as refer-
ring to another parcel of land. In our view, it is intended to estab-
lish that taking possession of the crop on default of interest is without
prejudice to the right of the creditor to acquire ownership in the
field on default of payment of the “entirety,” ie. the principal, as
adumbrated in the “look” clause.

II. SureTvysHIP

1. Typology

Sureties were widely used in the Old Babylonian period, and for a
variety of purposes. There were two main types of suretyship:

1) to secure the appearance of a person at a given date or venue
(Gestellungsbiirgschafl), e.g. the accused at a trial (AbB 1 101; 9 269),
an abducted wife (VAS 8 26), or the return of a slave from fur-
lough (BIN 7 210); or else to insure against the flight of a person,
an antichretic pledge (Kienast Kisurra 109), or a hired worker
(Meissner BAP 61). This type of suretyship only incidentally involved
security for a debt.

2) to secure payment of a debt should the principal debtor default.
As with Gestellungshiirgschafi, the surety’s liability was secondary—only
if the debtor defaulted could the creditor claim from him. In AbB
7 75, the writer asks in astonishment: “Why are they suing me for
the silver (just) because I stood surety for X?”

2. Termunology

Various expressions are used for the assumption of liability as a
surety.

2.1. The surety was said to “take the hands” of the debtor (Sum.
Su.dug.a.ni... Su ba.an.ti/Akk. gatati legim).*® For example, YOS 14

% Cf. ana ittisu 3 T 51-53.
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158:1-6 records that X and Y borrowed 10 shekels of silver from
Z. G “took the hands” of X and Y from Z.%

2.2. The surety was said to “hold the head” of the debtor (gaggadam
kullum).*®

Both these expressions apply to suretyship assumed together with the
granting of the loan. Malul has interpreted them as referring to the
surety’s assumption of control over the debtor (as in later periods),
the basic role of the surety being to assure the availability of the
debtor for payment or for personal execution.*

2.3. The impersonal expression “the hand of X is removed” (¢at1 X
nashat) is applied to many different situations, among which is sure-
tyship.*® Landsberger (1937: 119) explained the word gatum in this
context as involvement (Beteihigtsein) in the widest sense with a mat-
ter, claim, etc. The full phrase thus means to sever such involve-
ment. It can be used for the rejection of a plaintiff’s claim by the
court, or for the termination of a creditor’s claim, whether by set-
tlement or by the intercession of a third party (Kimmel 1974-7:
75-9). It is in this latter function that it is used for suretyship. The
situation arises where the debt has matured and the debtor is unable
to pay. The surety intercedes on his behalf and either pays the debt
or agrees to pay it within a short time. PBS 8/2 207 states:

Regarding 15 shekels of silver that X borrowed from [Y]. Z acted as
surety (fu.duga <ugr>) and paid the 15 shekels ol silver to Y. The
hand of Y is removed from X and Z.

Since the debt has been settled in its entirety, the document
quite logically records that the involvement of both the debtor and
the surety with the debt has been severed. Where the surety has
taken over the debt but not yet paid it, it is only the debtor’s hand
that is removed (e.g. YOS 13 273). The same phrase can equally
well refer to the situation from the creditor’s perspective, as in PBS
8/2 245:

¥ Cf. YOS 5 114; UET 5 425. A surety was referred to as “he of the hands”
(Sa gatatim), e.g. Wiseman Alalakh 22.

¢ BIN 7 210; Gautier Dilbat 51; cf. Meissner BAP 61, where the surety is called
the “holder of his (debtor’s) head” (mukil qagqadisu).

*% Malul 1988: 219-31, reviewing the earber literature.

0 Cf. ana itrsu 3 1 54-55.
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20 shekels 150 grains of silver, the balance of the price of a slave,
which X and his brother Y were owed by Z: the hands of X and Y
are removed. Z will pay the silver to G in 10 days.

Here it is the involvement of the creditors with the debt that was
severed, leaving the debtor obligated to pay a third party, who must
have been the surety.

2.4. The phrase “to give {X) for hands (to Y)” (ana gatatim nadanum)
appears in a few sources, but in contexts so obscure that its import
cannot be discerned. The most detailed is a letter (AbB 6 73) in
which the addressee is enjoined to hold (kullum) a person given to
him by two others ana gatatim until the writer should arrive. Possibly
the primary debtors had defaulted and execution against the surety
was contemplated.*!

3. Conditions

As might be expected, the surety would normally be liable not only
for the principal of a loan but also for its interest. In YOS 14 158
the surety paid 15 shekels to satisfy a two-year-old debt of 10 shekels.
In a letter, the addressee is said to have stood surety “for silver and
interest” (AbB 9 27).*2 On the other hand, it seems that the surety
could limit his liability. In AbB 2 113 the addressee is requested to
stand surety for a third party “up to one mina of silver” (a-di 1
ma.na kubabbar).

4. Regress

If the debtor defaulted and the surety settled the debt in his place,
he stepped into the shoes of the creditor and had full right of regress
against the debtor.*® In ARM 8 71, discussed above under pledge,
the surety took the debtor’s wife as pledge to ensure repayment. In
PBS 8/2 245, also discussed above, the debtor, having been relieved

# Cf. AbB 3 55 (the writer complains that “they have written to me and have
given me ana gatatim”). Also ana ttisu 3 11 41-45. See CAD Q 169, mng. lb.

# See Ries 1981: 81-4; cf. Gautier Dilbat 51.

* For a full discussion of the sources, see Ries 1981.
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of liability to pay his creditor by a surety, was given 10 days in
which to pay the surety. YOS 14 158 renders a graphic account of
the problems surrounding regress:

X and Y borrowed 10 shekels of silver from Z. G acted as surety for
them. They absconded and Z seized G, and G after their (departure)
paid Z 15 shekels of silver for 2 years (5 mu.2.2). His heart is satisfied.
If Z sees X and Y he shall not sue them; G in the town where he
sees them may take the silver from whichever of them is solvent.

The term “seize” is a reference to a formal act initiating a lawsuit
(Dombradi 1996: 295-302). The creditor took the surety to court,
but the absence of the usual account of judicial procedure shows
that the document records an out-of-court settlement.**

A letter (AbB 9 27) suggests that once the debtor had defaulted,
the surety could act in anticipation of fulfilling his secondary oblig-
ation. The writer urges the surety not to sleep on his rights, but to
sue the debtors pre-emptively:

... Concerning the sons of X, for whom you acted as surety for sil-
ver and interest, Y ... is on his way to you with a soldier of the king.
Seize the men, cause them to pay the silver and interest and give it
to the gentleman. Don’t abandon the suit on your own (or) you will
pay the silver and interest from your own hand!

The underlying nature of Old Babylonian suretyship as Gestellungsbiirg-
schafi 1s evident here. The surety’s essential duty was to make sure
the debtor paid. If it was a practical possibility, he could extract
payment from a defaulting debtor directly, rather than pay first and
seek reimbursement afterwards. The only condition was that the
creditor be paid promptly.

5. Purpose

We have seen that suretyship covered a wider range of obligations
than pledge. Even within the sphere of debt, suretyship seems to
have been the preferred method for securing commercial loans. In

“ See Dombradi 1996: 183-84. Ries (1981: 85-6) wondered how a private agree-
rment could impose obligations on absent third parties—the debtors—but it should
be understood as a regulation as between the creditor and surety of the exercise
of rights that they both had against the debtors by virtue of the orginal contract
to which the debtors were parties.
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CT 8 33a advance payment was made for the purchase of wool,
which was not delivered. The surety took over the debt and agreed
to deliver the wool at wool-plucking time at the price then prevail-
ing. A similar purchase may lie behind the assumption by a surety
of the obligation to deliver a cow (YOS 13 42) within two days.
Suretyship offered a quick and flexible means of ensuring that a
credit transaction could proceed, and may account for the very short
payment times—usually not more than one month—imposed on the
surety taking over a debt that had fallen due.® Given the surety’s
right of regress, the debtor’s obligation would in theory only be
deferred by the same amount of time.

Larger commercial transactions also made use of sureties. In AbB
2 113, the writer urges the addressee to act as surety for a third
party (“my brother”) for up to one mina (a considerable sum!) for
a few days until the writer arrives, adding: “He has no father beside
you.” The famihal terms are clearly not to be taken literally here;
they seem rather to apply to business relations.** CT 48 108 records
a complicated commercial arrangement involving Princess Iltani: she
delivered 2 talents of wool at a price of 12 shekels to X, Y and Z.
G had a tablet drafted concerning the wool received. On the due
date in that tablet, X, Y and Z will “remove the Princess’s hand”
from G.¥

III. Joint LiaBILITY

Where a loan was made to more than one debtor, a joint liability
clause was frequently added to the repayment clauses of the con-
tract. Although frequently abbreviated, the fullest version can be
reconstructed as follows: “he (creditor) will take the silver from the
sound and solid one” (Sum. ki lu.silim.ma u la.gi.na.ta kubabbar Su

# See the table in Kiimmel 1974-7: 80—83. Not all such transactions were com-
mercial. Some involved payment of taxes. One tax in particular, kezérum, seems to
have been payable by a woman upon marriage, and liability fell equally upon her
husband. Perhaps the use of a surety facilitated the couple’s marriage. See, YOS
13 312, 315, 327 and CAD K 315-16.

% ahu is well attested in OB as colleague or business associate (CAD A/1 201,
mng. 2a2’b’); abu rather as a term of respect (CAD A/1 71, mng. 2a2’).

* The possible scenarios behind this contract are discussed by Kimmel 1974-77:
78.
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ba.ab.te.ga/Akk. iti Salmim u kinim kaspam ilegge).*®* The purpose was
clearly to make each debtor liable for the whole of the loan, leav-
ing the risk that any single debtor would be unable to contribute
his share to fall upon his fellow debtors, not upon the creditor.

IV. DisTRAINT

The only measure of self-help allowed to the Old Babylonian cred-
itor was to detain a member of the debtor’s household pending pay-
ment of the debt. The person detained was referred as a nipitum of
the debtor and the act of distraint by the verb nepam, often with
mipdtum as its object. It applied not only to loans outstanding, but to
debts arising from any cause—taxes (AbB 11 79), dues on crown
land (AbB 10 5) and for the return of a borrowed pig (AbB 13 131).
It was also used to enforce corvée duties (AbB 9 253; 10 1), espe-
cially at Mari.® In the case of loans, it could be justified by arrears
of interest alone (AbB 3 20).

The consent of the debtor was not required (Jackson and Watkins:
1984). The creditor could even act in the debtor’s absence (AbB 7
68). Nor was any court order necessary, although distraint frequently
accompanied the initiation of litigation (AbB 1 93). For this reason,
there are almost no contractual documents dealing with distraint;
our evidence comes from a few paragraphs in the law codes and
from letters, where it was a frequent subject of correspondence—so
frequent that there were even model letters on distraint that were
copied by scribes as a school exercise (Kraus 1959-62: 26-9).

Any subordinate member of the household could be taken for this
purpose: wife (AbB 9 41), children (LH 116) and slaves (AbB 10 5),
but also a daughter-in-law (AbB 9 270) and a sister-in-law (AbB 6
41), perhaps because they were living in the debtor’s household.
Occasionally an animal is mentioned (TCL 1 2). There are no ref-
erences to male slaves, and in practice (and perhaps for practical
reasons) the efforts of creditors centred on females. The distrainee,
never identified by name, is often marked with a female determi-

® Cf. ana itisu 2 11 68—69. The Old Babylonian references are collected and dis-
cussed by Skaist 1994: 231-32.
# See CAD N/2 250 mng. d).
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native (SAL nipiitum). More than one person might be distrained at
the same time.

The place of detention must normally have been the creditor’s
house, although it is seldom specified. In AbB 7 125, an embittered
brother claims that he was brought into his father’s house not by
way of adoption but as a distrainee (cf. AbB 6 172 ina mahria). Other
buildings include a mill (AbB 1 137) and a barn (AbB 9 270). The
school texts speak of the debtor’s family being put in prison (sibu-
tum: Genouillac Kich 2 D 39; TCL 17 74; UET 5 9). Where a type
of prison called nuparum is named, there seems to be some connec-
tion with the king: the debtor has been denounced by the king (AbB
2 114; 5 228; cf. AbB 5 234: sibuttum) or must plead with the king
(AbB 7 68).%°

The purpose of distraint was not to satisfy the debt. On the con-
trary, LH 113 penalizes a creditor who helps himself to grain from
the debtor’s granary or threshing-floor: he must return the grain
taken and forfeit the amount of the original loan (Jackson and
Watkins 1984: 411-14). The terminology of distraint is in fact never
used with inanimate objects or commodities.®' It is used of female
slaves, who were regarded as a commodity, but their different role
is neatly illustrated by AbB 11 158, where a court ordered the cred-
itors to release two female slaves whom they had distrained from the
debtor’s business partner on the grounds that they had been reim-
bursed by the sale of a male slave of the debtor. As far as the eco-
nomic value of the distrainees was concemed, Jackson and Watkins
(1984: 417) assert that the mpitum was normally put to work, but
there is no direct evidence. Since the term nuparum could also mean
a workhouse, perhaps those distrained by government authorities (at
least in connection with corvée duties?) were expected to work.>? At
all events, the distrainee’s work was not applied to the loan, whether
by way of amortizing the capital or as antichretic interest (Jackson
and Watkins 1984: 417-18).

The essential function of distraint was to put pressure on the
debtor to pay the debt. The distrainee was a kind of hostage: at the

0 The two terms may be synonymous in a royal context: see Scouflaire 1989.

31 As pointed out by Jackson and Watkins 1984: 417. We disagree with Yaron’s
assessment of the creditor’s powers (1988: 247): “A fortiori he would also be enti-
tled to seize other property belonging to the debtor, subject, probably, to specific
rules exempting from seizure certain kinds of property.”

2 See CAD N/2 341-42 and Scouflaire 1989: 158.
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very least it forced the debtor to make the next move. As the cred-
itor in AbB 6 200 put it: “Until he comes to me, I will not release
his distrainee.” It was intended to be an interim measure, but in a
war of nerves between debtor and creditor it could drag on, not
necessarily to the creditor’s advantage. In AbB 11 106 a naditum
complains of her dilemma:

... I hold his distrainee (SAL ni-pu-ns-su i-pa-si-um) but he has not
sent me the barley. If I send his distrainee to him, he will be negli-
gent in sending me the barley. Write to the judges. .. let them tell
him to send me the barley so that I may send him his distrainee. I
have been feeding the distrainee for 5 months; if he does not send me
the barley, shall I release the distrainee? ...

Nonetheless, distraint could be very effective. The model letters
emphasize the debtor’s need for haste and the danger of delay
(UET 5 9):

Since you went on a journey, after your departure X came and said:
“He owes me 20 shekels of silver.” He distrained vour wife and daugh-
ter. Come here and redeem your wife and daughter before they die
from detention in prison!

In AbB 1 89 the debtor was so desperate to redeem his distrainee
that he attempted to raise a loan from a third party for that purpose.

A measure that did not require the creditor to use the courts
might justify their intervention if abused. This time, however, it would
be the debtor who sought the court’s help. The writer in AbB 9
238 justified his order in those terms:

... distrainees of X shall not be distrained; let them distrain distrainees
of Y. If he is wronged, since Z (presumably the creditor) is present
here, let him (Y) come and we will do him justice.

The law codes anticipate unjustified distraint and impose punish-
ments for it. According to LH 114:

If 2 man is not owed grain or siver by a man and distrains his dis-
trainee, he shall pay 20 shekels of silver per distrainee.

For the wrongful distraint of a slave woman in the same circum-
stances LE 22 imposes a payment of “as much as [the value(?)] of
the slave-woman.”® To resolve the factual dispute, it imposes an

%8 Restore §[am]. See Yaron 1988: 276-7.
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oath by a god on the debtor, a burden that would not have been
regarded as easy to discharge.

The assumption that these laws concern the claim of a fictitious
debt has been questioned by some scholars, who propose that what
is contemplated 1s rather the wrongful retention of a distrainee after
the debt had been paid (Szlechter 1954: 127-32). Jackson and Watkins
find it hard to imagine circumstances in which a creditor could,
knowingly or not, create a false debt; disputing the settlement of an
existing one i1s a more credible scenario (1984: 415-16).

In our view, the law covered both possibilities. On the one hand,
failure to return the distrainee after a debt had been settled was a
common complaint (AbB 3 67; 6 208; 11 158). On the other, dis-
traint was used for indebtedness arising from many causes, not only
loan, and there were many opportunities for abuse. Consider the
writer’s argument in AbB 10 1:

. regarding X the kalim-priest ... he deposed to me as follows: “No
one has ever tried to conscript me as a bearer. Now the official (sapir
matm) has sent a message and has distrained my distrainees (ni-pa-t-
1a tt-le-pu-u).” 'The man is under my authority . . . he is no foreigner . . .
Il you love me, let no one claim against his house (ana bitisu mamman
la iSassi).

Imposition of corvée duties or of taxes (which would be collectible
in silver or grain) on a person supposed to be exempt from them
was a known bureaucratic hazard (AbB 6 41; 9 216), and one not
entirely unfamiliar to modern societies. Furthermore, complications
could arise if the purpose of the transfer of silver or grain were dis-
puted, as between sale, gift, deposit or loan.>* The assertion that X
owed Y a debt could therefore infer a multitude of possible trans-
actions.

The formation of the laws is ambiguous as to whether they pun-
ished errors in good faith or whether more deliberate misconduct
was necessary. Distraint was a drastic act of self-help, but to penal-
ize its use by a creditor acting on a genuine belief would have
severely reduced the security for debt afforded by the law. Old
Babylonian courts had the power to impose a penalty on an unsuc-
cessful plaintiff if he acted “not knowingly” (ina la wdim), which from

* Cf. Edict of Ammisaduga 7, where various different purposes for the presence
of silver or grain in a person’s possession are given. See Kraus 1984: 172-3.
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the contexts seems to mean without reasonable cause.® In AbB 6 6
the writer, reporting to his superior on a dispute over a field, has-
tens to assure him that as a result of his intervention certain parties

... have not distrained a distrainee and not one shekel of silver has
been collected. I will send the men to Babylon to my lord. If they
have claimed without cause (/2 idam wdbubi), let my lord punish them.

The letter suggests that distraint would have been an aggravating
factor had the claim turned out to be baseless. A more objective
standard than the fraudulent state of the claimant’s mind, it would
have been particularly apt for dealing with high-handed bureaucrats
or with financiers who relied on their economic strength to act intem-
perately against debtors.

The law codes also consider the liability of a creditor for the death
of the distrainee while in his custody. LH 115 rules that there is no
liability where death has occurred through natural causes, but LH
116 provides:

If the distrainee in the house of his/her distrainer dies from beating
or maltreatment, the owner of the distrainee shall prove it against his
creditor (lit., “merchant™): if a son, they shall kill his son; if a slave,
he shall pay 20 shekels of silver and forfeit as much as he gave (as a
loan).

Jackson and Watkins (1984: 417) assume that death was not delib-
erately inflicted, since there was no benefit to the creditor thereby,
but resulted from a work regime. It is true that the creditor would
not profit by the distrainee’s death, but he would profit from the
threat of death. The creditor could not unilaterally sell the distrainee
to realize the sum owed. Even if the distrainee was expected to work,
only a limited amount could be extracted from wives, children and
female slaves (without the added insurance against absence or death
provided by antichretic pledge contracts). There would have been a
temptation to add to the pressure on the debtor by maltreating mem-
bers of his household, or at the least to save money by starving
them. As the model letter above (UET 5 9) assumes, there is a dis-
tinct possibility that the distrainees could die from imprisonment. By
that pressure the creditor could hope, if not for payment, then at
least to extract an agreement from the debtor to sell himself or the

» CT 47 63:49 where a penalty is imposed on relatives of the de curus who
claimed the estate {rom an adoptee.
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members of his family into slavery in lieu of the debt, or to allow
them to be sold to a third party, as we have seen in ARM 8 71
and LH 117. For such an alternative to be tolerable to the debtor,
the physical conditions of distraint had to be worse than those of
debt slavery.

LE 23-4 takes the situation a step further, considering the case
where death has been caused by one who distrained without jus-
tification. For a slave the penalty is twofold restitution.®® For a son,
“. .. it is life, the distrainor who distrained shall die.” In other words,
in the aggravated circumstances of the offence, the penalty of vica-
rious liability in LH 116 (a son for a son) is increased to the death
of the head of household himself.*’

In view of the fact that distrainees were typically female, the pos-
sibility of sexual abuse would seem an obvious problem. In fact, only
one text alludes to its existence. YOS 8 51 reads:

Concerning X daughter of Y whom Z had distrained and concerning
(whom, namely) X daughter of Y, Z had sworn the oath of the god
at the Gate of D not to approach or take sexually:

Y swore the oath of king Rim-Sin: “Henceforth, be it for 5 years or
for 10, I shall keep my daughter for Z and I shall indeed give her to
him in marriage.”

The contract records an agreement whereby a girl is released from
distraint into the custody of her mother in return for a promise of
marriage. The distrainor’s solemn oath not to take sexual advantage
of her suggests that it was considered a natural privilege of the cred-
itor. All the more reason for the debtor to make haste in paying
his debt.

Finally, LH 241 seeks to place a limitation on the type of prop-
erty subject to distraint. It fines a creditor 20 shekels for distraining
an ox. The rationale is obvious: without the ox a poor family would
be unable to cultivate their land and would thus be deprived of the
means to repay their debt. As with other rules of social justice in
the law codes, it is open to question how systematic their applica-
tion was. In a letter to one of his senior officials, Hammurabi orders
him to investigate and judge the case of a petitioner who, inter alia,

% Yaron (1988: 278) notes that in LE 22-3 the wrongdoer pays double, which
in his view makes the offence equivalent to theft, on the basis of the penalty for
theft in LE 49.

 For this interpretation, see Westbrook 1988: 55-7.
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has complained that three oxen of his have been distrained on account
of his nephew (TCL 1 2). The circumstances leading to the distraint
and the outcome of the hearing are not preserved. It would not
appear, however, that the distraint was regarded as being in itself
illegal %

% Another provision that might be considered relevant to distraint is LH 151,
according to which spouses may make a nuptial agreement to bar creditors from
seizing (sabatum) one of them for the other’s pre-marital debts. It is more likely,
however, that it means simply being the defendant in litigation. The continuation
in 152, which concerns post-marital debts, speaks of both of them paying the cred-
itor (i.e. satisfying the claim).
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Manana 1-24 = Rutten, M. “Un lot de tablettes de Manana,” RA

52 (1958) 208—224.

25-41 = idem, R4 54 (1960) 19-40, 147-152.
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Manana,” R4 72 (1978) 139-150.

47-59 = idem, R4 73 (1979) 121-133.

60-68,45 = idem, R4 74 (1980) 11-128.

SLHF Sumenian Laws Handbook of Forms. Edited by Roth 1995: 46-54.
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THE OLD ASSYRIAN PERIOD

Klaas R. Veenhof — Leiden University

I. InTRODUCTION
1. Text Corpus and Historical Context

Nearly all Old Assyrian texts known today, most of which date to
the nineteenth century BCE, were discovered in the commercial dis-
trict in the lower town of the ancient Anatolian city of Kanish, in
Central Anatolia. This lower town harboured a large Assyrian trad-
ing colony, whose administration also served as the centre of a net-
work of more than thirty Assyrian commercial settlements all over
central Anatolia. Local diggers and since 1948 official Turkish exca-
vations thus far have brought to light approximately twenty thou-
sand cuneiform tablets from perhaps close to one hundred different
archives, which may comprise between a few dozen and more than
thousand records each.! Of these, about four thousand have been
published in some form and I am familiar with the contents of
another 2500 unpublished tablets, not all of which, however, I can
quote or use here.

Though all texts are in Old Assyrian script and language, we have
to distinguish two groups. In the first place those written by and for
Assyrians, which document their business practices and legal cus-
toms. In the second place those written for and in part also by native
Anatolians, in which only persons with Anatolian names figure, which
must reflect local Anatolian social and legal customs. Even though
the influence of the Assyrians, through the use of their language and
the impact of their commercial practices was important, we cannot
simply consider legal forms and substance embodied in Anatolian
documents as reflecting Assyrian legal custom. There is sufficient evi-
dence, in the area of family law, of distinctive native Anatolian cus-
tomary law to make us careful. Moreover, loan and credit operations,

" See for general information on Kanish and the Old Assyrian trading colony
there, Veenhof 1995a.
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which concern us here in particular, are in some respects different
among Anatolians from those among the Assyrian traders.

The tablets from the archives of traders reflect a highly developed
and versatile overland trade, in which commercial loans and credit
played an important role and where security must have been an
important issue. Since written Old Assyrian laws, which did exist,?
have not thus far been found, our reconstruction of the legal cus-
toms has to be based entirely on practice documents, such as con-
tracts, judicial records of various kinds, and commercial letters.
Though it is not always easy to distill generally prevailing rules and
devices from a large variety of individual cases, the sources usually
are numerous enough to reveal what was customary and what were
less common, ideosyncratic or perhaps new solutions to obtaining
security. Since the trade must have developed over the period of
more than a century during which it is attested, we may expect
developments also in the rules and legal devices meant to provide
security. The growth of the trade, both in size, complexity, and range
of action (a growing network of commercial settlements), required
more capital supplied by more investors and moneylenders, and more
participants, especially employees and traveling agents who were
given lots of merchandise in consignment for the purpose of credit
sale. All these features must have increased the need for legal instru-
ments to protect investments, loans and credit granted. However,
since most dated texts, which actually means most contracts bearing
on loans and credit, are from the later years, when the trade was
in full swing, while there is little evidence from the earlier, presum-
ably formative period, it is difficult to trace developments in the
commercial procedures and legal devices.

While most records found in the Assyrian archives of karum Kanish
were written in Anatolia, they also include a substantial number of
texts—mostly letters, but also judicial documents and some con-
tracts—written In Assur and sent to Kanish, which thus reflect legal
customs of the mother-city. Though there was no difference between
the legal rules prevailing in Assur and in its colonies in Anatolia,
we have to bear in mind that the nature of the transactions in Assur
and in the colonies was rather different and required different devices
for providing security. In Assur firms were founded, which meant
long- or short-term investments in a trader’s capital (called “money-

2 See Veenhot 1995b.
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bag” narugqum), commercial trusts (¢iptum), and long term loans (ebut(a).
Merchandise for export to Anatolia was purchased in Assur by pay-
ing cash silver which had arrived from Anatolia as the proceeds of
a previous business trip or was borrowed at interest (ana sibtim laga’um)
from business relations or “at a merchant’s house.” Occasionally
merchandise could be bought on credit from wholesale dealers and
probably also from the “city-office™ (bét alim).

On the Anatolian scene the most important feature was the sale
of the imported merchandise; again, when possible, for cash, but
usually on credit, either directly to customers, such as the local
palaces, dignitaries and traders, or by consignment (giptum) to mid-
dlemen, especially travelling agents called tamkarum. Both usually
received credit, which resulted in debt claims (fubulbum, “debt”). Credit
granted to customers who were to pay later was called “to leave
behind” (ezabum) and resulted in “outstanding claims” (babtum), a
term, however, also used for what was due from consignment.
Travelling agents to whom lots of merchandise were “given” (tadanum
with personal dative; also “to lay upon” nada’um ina sér) or “entrusted”
(qiapum) as consigment, had to sign promissory notes payable in sil-
ver after a fixed number of months. The claims on them were pro-
tected primarily by default interest, among Assyrians usually of thirty
percent per year. Granting commercial credit, notwithstanding reg-
ular insistence on using only reliable agents, always entailed the risk
of delayed payment and (temporarily) insolvent or unwilling debtors,
which is the subject of many commercial letters and legal con-
frontations.®> Nevertheless, instruments of security other than default
interest are not frequent in the relevant contracts. The local palaces
and their high officials, important and powerful customers but reg-
ularly late in paying and even in issuing acknowledgments of their
debts,* had to be handled with care. But Anatolian individuals, who
were usually also charged a higher default interest, frequently had
to supply various forms of security, a custom even more developed
in loans granted by Anatolian traders and moneylenders to fellow
Anatolians.’

* See for Old Assyrian credit operations, Veenhof 1999a.

* Called wurtum. See for the behaviour of the palaces Veenhof 1995¢: 324f.; lists
of claims in silver and copper on the palace and local officials in CCT 1, 21d and
CCT 6, 34a. But note EL 273, a verdict of the karum, ordering a commercial boy-
cott of a high palace official who did not pay his debts to an Assyrian trader.

* See for the analysis of the business of one particular Anatolian moneylender,
Veenbof 1978 and also Donbaz 1988.
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2. Evidence on Security

Information on instruments of security derives in the first place from
a variety of debt-notes and related records,® but the relevant data
are not very frequent and usually short and laconic, mentioning only
that an item or person serves as pledge or guarantor. Such debt-
notes must have been written in big numbers, as shown by the large
memoranda which were drawn up periodically by traders to have
an overview of their outstanding claims, and which basically consist
of excerpts of such debt-notes. Most are lost, however, because the
debtor upon payment received ‘“his tablet” (recording his lability
and sealed by him) back, which was regularly was destroyed (“killed”;
the sealed envelope was broken and the tablet thrown away). Thus
the number of surviving debt-notes, which includes duplicates and
copies of original contracts, is comparatively small.” It must have
included unpaid, bad debts, for which security is more likely to be
required.

Our second source are business letters and judicial records, which
usually provide more detailed information on security. They contain
reports on problems with bad debtors, on the designation and actions
of guarantors, and on acquiring and using pledges. Such reports fre-
quently are in the form of testimonies (depositions) on what was said
or agreed during private summonses or official lawsuits started by
creditors against overdue or fraudulent debtors or by guarantors who
had been obliged to pay for debtors and were seeking regress by
various legal means.

In our sources we meet various kinds of security. In the first place
and most clearly security provided by persons or objects, such as
guarantors and personal and impersonal pledges. In the second place

6 A representative collection was edited in a typological classification with com-
ments as EL. After more than sixty years, although in need of certain corrections,
it can still be relied upon. Unfortunately, the systematic “Juristische Erlauterungen,”
mentioned and even referred to by paragraph in the commentary, have never been
published. About hundred additional debt-notes were edited by Rosen 1977, and
later additions are in KKP, KKS and TPK.

7 In all about 250 original debt-notes are known to me. The number of surviv-
ing debt-notes in two regularly excavated archives (those of 1990, published in TPK
and of 1991/2, which I am preparing for publication) amounts to about one every
two years. Almost none of the debt-claims listed in memoranda is represented by
its original debt-note, which implies that they were paid and subsequently discarded.
See for the problem, Veenhof 2000: § 4.
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security in the form of various legal devices, which allow a creditor
to recover his claim or to indemnify himself at the expense of his de-
faulting debtor. The latter, known from specific clauses inserted in
loan contracts and debt-notes, are the liability of each member of a
plurality of debtors for the whole debt and the authorization of the
creditor to borrow the unpaid debt from a moneylender at the
expense of the debtor. A non-consensual type of security, hence not
stipulated in debt-notes but usually reported in letters, is distraint.

The important question why a particular kind of security was pre-
ferred and why so often no security at all was demanded is not easy
to answer, since the ancient texts do not present them, let alone dis-
cuss them, as alternatives. Choices must have been determined by
the nature of the relationship between creditor and debtor, the record
and current financial status of the latter, and the nature of the trans-
action. The security demanded usually correlates with the risk cal-
culated. Though the trade in general was profitable and relatively
risk-free, certain persons apparently were considered more risky than
others. In particular, credit or loans granted to Anatolians are more
often protected by security and their default interest usually is higher
than that demanded of Assyrians. We also have examples of Assyrian
traders in financial difficulties who could only borrow money if the
loan was secured by a guarantor or a substantial pledge. For under-
standing transactions between Assyrians, knowledge of the background
of the parties is vital and it appears that demanding security from
relatives and close partners was unusual. But when there were prob-
lems help from relatives who granted “favours” ( gimullum), advanced
money, gave soft loans or acted as guarantors was not rare. Something
similar is attested for employees or trusted agents of an Assyrian
firm, for whom financial help in the form of a secured loan, under
strict control of the boss/creditor, was an option which might pre-
vent bankruptcy and allow “recovery” (balatum, lit. “revival”). Informa-
tion on such matters usually can only be derived from letters and
judicial records in the context of archives, because loan contracts
and debt-notes seldom reveal their background.

In Old Babylonian it is, to some extent, possible to conclude from
the wording of a contract whether one has to do with a “new” debt,
resulting from a loan (“the debtor received/acquired. .. from the
creditor”; @i C D Su ba.an.ti/ilge) or a liability with a history, recorded
in a debt-note (Germ. Verpflichtungsschen), “the creditor has a claim. . . .
on the debtor”; C ugu D in.tuku/eli. .. u%). The latter may refer
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to a novation, the balance of a debt, a liability due to arrears, etc.?
In Old Assyrian practically all debt-notes use the second formula-
tion,” “creditor has a claim of x silver (etc.) on debtor” (issér debtor
157), which makes it virtually impossible to distinguish true loans from
financial liabilities resulting from credit sale, consignment, settling
accounts, or arrears in paying fees or taxes. For this reason I use
“debt” in a rather broad sense to include several financial liabilities,
in particular those resulting from credit sale, loan and consignment.
In the case of consignment, the contract has the form of a normal
debt-note, which, unfortunately, does not specify the merchandise
received, but only mentions the resulting debt, which is the price,
the amount of silver the debtor/agent in due time will pay for the
merchandise received. Knowledge about the persons involved (which
includes the distinction between Assyrians and Anatolians), the size
of the debt (large amounts usually involve consignment),'® and the
terms (those of credit sale and commercial consignment almost never
exceed one year) help us to reconstruct the nature of the lability
and hence, at times, the nature of and reason for the security.

3. Cumulation of Security

Some commercial letters and a number of contracts, especially those
between Anatolians, contain evidence of a cumulation of instruments
of security. An example is the letter BIN 4, 4, in which Ilwedaku
reports to Buzazu on a consignment of merchandise entrusted to
two agents:

8 Akkadian textiles, | kamsu-textile, and 10 Abarnian textiles, at 45
shekels of silver apiece, 20 kutanu-textiles at 30 shekels apiece, plus 4

8 Stol 1983: 6f. discussed this aspect in connection with the question when a
guarantor was provided.

® There are very few contracts which state that the debtor “has received” (ilge)
the amount due; see for them and a possible reason for this formulation, Veenhof
1995/6: 20, with note 53. TPK 1, 85 is a rare contract using C ina kbbb D i5i, “C
has an claim on D,” which refers to an existing debt; the expression ina libbi PN
is very common in lists and letters to record that a debt “is (still, owed by PN.”

10 But there are also many smaller debts originating from credit-sale, e.g. of a
few textiles, such as the one edited as Kienast 1984: no. 33. We have to realize
that by Mesopotamian standards 30 shekels (approx. 250 grams) of silver, the sale
price of one expensive woollen textile, was a substantial sum, equal to two to three
times the annual wage of a labourer.
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normal textiles we “gave” (in consignment) to B. and S. for 25 minas
(pounds) of silver and we drew up their sealed debt-note for payment
within four weeks. A pledge Sapartum) has been made available (nada’um),
the debt is “bound” to whichever of them is (financially) sound (sol-
vent), and B. is guarantor. If they do not pay (in time), they will add
interest. For a lot of 200 normal textiles I have agreed with them for
a price of 10 shekels of silver apiece. When they deliver the gold and
the copper as pledge 1 will release the textiles to him (S., the princi-
pal debtor).

Hence a pledge (and from the related letters CCT 4, 29b and AnOr
6, 19 we know that it was a packet of 10 minas of gold), liability
of both debtors for the whole of the debt, a guarantor, and default
interest. Such a cumulation of security, including a valuable pledge
(equal to approx. 80 minas of silver, more than the total value of
the goods!) is exceptional and there must have been special reasons
for requiring it. In BIN 4, 4 the cumulation of consigments may
have been a factor, since the second (200 textiles) will only be
“released” when the agents actually deliver the pledge. Another exam-
ple is in the debt-note TC 3, 232, which combines pledge, guaran-
tee and default interest.

3 minas of refined silver S,. and A. owe to “the creditor” (lamkarum),
S,.is guarantor; A. and S. and their houses are pledges (erubbatum).
(Reckoning) from the week of (the eponyms) L. and B. they shall pay
within six weeks. If they do not pay they will add 1 1/2 shekel of sil-
ver per mina per month (= 30% per year). Witnessed by A. and E.

In the Assyrian debt-note I 475, for a debt of two minas of silver,
to be paid within three months, not only the debtor’s wife, slave-
girl and house serve as pledge, but it is also stipulated that, if the
debtor fails to pay when his term is over, the creditor is entitled “to
enter a merchant’s house to borrow silver at interest, which interest
the debtor will compensate” (lines 10ff.)."

Thus cumulation of security in this way was not impossible,'? but
it raises questions. Were the various forms of security alternatives or
could they be used simultaneously? Was there an order of priority,
either customary or at the choice of creditor or debtor? Was the

" See for this type of security, below IV.2.

2 See for this issue Kienast 1975/6, esp. 225f. He maintains that pledges which
occur alongside or in competiton with other security, such as “Solidarhaftung,”
“Burgschaftsleistung” or “Verzinsung,” are not “Ersatzpfand” but only “Sicherungs-
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cumulation a reflection of growing financial problems of the default-
ing debtor, who may have been forced to offer the creditor in due
time more and better security? Without background information of
an archival nature we cannot answer such questions.

4. Conditioning Factors

Old Assyrian stipulations on security should be understood against
the commercial, social and legal background which determines the
practice of the trade. A few such factors should be mentioned in
this introduction.

The first is the frequently enormous value of the commercial loans
and credit transactions. Debts of up to 30 minas (15 kilograms) of
silver are frequent and even higher amounts are not rare, as the let-
ter just quoted shows. The record AKT 3 no. 27 itemizes the con-
tents of five debt-notes of one trader, a total of nearly 40 kilograms
of silver, “all this the debt of the scribe Adada.” The same man, in
AKT 3 no. 28, engages in a contract whereby he obtains (borrows)
in Anatolia 46 kilograms of silver for a trip to Assur to buy mer-
chandise. Upon his return to Kanish his creditor, if he wishes, can
take this merchandise or Adada can keep it, if he is ready to pay
back after [x] weeks its double, 92 kilograms of silver. Even for suc-
cessful and rich Assyrian merchants it must have been difficult to
provide security for debts and claims of such magnitude. The instru-
ments current in Babylonia (antichretic pledging of fields, houses,
slaves, family members, with the possibility of eventually acquiring
them for good) in most cases would have provided only a very lim-
ited security, far less than the value of debt. Hence, it is not sur-
prising that the evidence for security in connection with commercial
debts between Assyrians resulting from investment, credit sale and
loans is limited; there is not a single example of a field pledged. Few
of the relevant debt-notes mention a pledge and the number of occur-
rences of a guarantor is small (in less than ten percent of the pre-
served debt-notes). This no doubt also had to do which the fact that
in general such commercial transactions went fairly smoothly and

pfand,” even though the contract he quotes clearly states that the creditor will leave
(wasa’um) the house he holds as pledge, a “dogmatic” interpretation which goes back
to considerations of P. Koschaker.
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profits were big, which usually allowed debtors to pay back what
they owed. Delayed payments due to the nature of the caravan sys-
tem (during the winter no caravan travelled in Anatolia), the behav-
tour of customers or middlemen, or too heavy investments, causing
temporary shortages of money, occurred regularly. But guarantors
and pledges apparently were not the normal devices or deemed nec-
essary to secure the resulting claims. The problems frequently could
be solved by advances'® from friends or by taking out short-term
interest-bearing loans, while creditors in the meantime were satisfied
by the high default interest stipulated for exceeding terms. Real prob-
lems arose when this interest “became too much”'" or the capital
itself could not be repaid. In such cases we meet guarantors secur-
ing loans taken out by people in trouble or the handing over of
valuable pledges, such as expensive houses in Assur or tablets record-
ing high debt-claims.

The second feature is that in a trading society bankruptcy usually
benefits neither debtor nor creditor. I know of no texts which describe
how an indebted trader or agent, who had lost all his assets, was
seized as personal pledge or sold into (debt) slavery, although the
fear of getting into debt-servitude is occasionally expressed.'® Of
course, we cannot exclude the possibility that some of the Assyrian
slaves or slave-girls we meet owe their fate to financial problems,
perhaps rather in Assur than in the colonial society. But what we
observe is that creditors use their (virtually bankrupt) debtors’ capac-
ity for work and commercial experience by extending them new,
well-secured loans for a caravan trip to Assur. There they have to
buy tin and textiles to be sold in Anatolia with profit which by con-
tract will serve as (partial) payment of the old and the new debt.'
Such a situation can be compared with that of working for a cred-
itor in debt-servitude, but the relevant texts, essentially loan con-
tracts with specific clauses, do not use the terminology current for
antichretic pledging. This terminology states that the object or debtor
handed over “is held by the silver” (it kaspim uktdl) owed to the

* A typical request to advance silver for a purchase in Assur uses the words
“allow your silver to get out of your control for a few months” (kasapka warham istén
u Sina libbeelka, see Veenhof 1972: 409ff).

'* There are numerous letters which warn against “interest becoming (too) much”
and ask to immediately send silver to prevent worse.

* In BIN 6, 27:5-11: “Why do I hear that over there you register as guaran-
tor? Must I enter into somebody’s debt-bondage?” (ana mamman ana warditim errab).

'8 See for details, Veenhof 1999a: § 3, ‘Special arrangements’.
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creditor. In TPK 1 no. 156, an Assyrian, redeemed(!) by a woman
from his Anatolian creditor for 26 1/3 shekels of silver, “is held by
the silver for five years,” during which period he has to pay off his
debt by working for her, probably as a donkey driver.!” The same
terminology (“he is held by the silver” he received) and stipulations
about breaking the contract and leaving the employer are standard
in dozens of Old Assyrian service contracts. For that reason Kienast!'®
seems to consider all such employees as defaulting debtors working
in antichretic debt-servitude. But this interpretation is refuted by the
fact that such debts in most cases are of standard size, usually 25
or 30 shekels of silver. These amounts are not unpaid, old debts for
which debt-service is now performed, but new and interest-free sil-
ver loans, called be’ulatum,'® put at their disposal in order to allow
them to earn their own wages.® The conceptual link between debt-
servitude and this type of employment is a service obligation which
arises from the acceptance of the creditor’s silver and also the fact
that in such contracts no interest is stipulated for the debt/loan,
since the service could be considered to be antichretic for it (“no
interest and no wage,” as some Old Babylonian texts write). In the
case of real debt-bondage the service is the exploitation of a secu-
rity for an exusting debt at the expense of a defaulting debtor; but for
Old Assyrian caravan personnel the service obligation is ¢reated in
exchange for a new interest-free loan, made available when the term
of service starts. Since most Old Assyrian hired employees were there-
fore not working in debt-servitude, we shall disregard these so-called
b ulatum loans in what follows.

A third feature to be noted is that by customary law a creditor
had various means to enforce his claims, even when no security had
been contractually agreed upon. There are many examples of cred-
itors putting pressure on debtors, seizing (sabatum) or distraining

7 If he leaves his employer she will hire a substitute and he has to pay the lat-
ter’s wages at a rate of 1 shekel per double hour. Read in line 6: ta-dp-tur,-su; the
expression for “to serve” is gassa isabbat, “he will grasp her hand,” “support her.”

'8 Kienast 1989.

'* The noun designating this loan, bfalatum, is a substantivized passive partici-
ple of the verb b&alum, “to have authority over,” whose logical subject is the debtor
hired to work. Some contracts state that the loan is given to them ana be’alim and
in a few cases the debtor/hireling is the subject of the verb itself (ibe’el). See the
observations in Veenhof 1994.

2 Part of it is normally used to buy a few woollen textiles in Assur, which they
could sell in Anatolia with great profit; they are mentioned separately in caravan
reports as “textiles belonging to the caravaner.”
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(kat@’um) their assets or family members; in Assur, also by sealing their
houses.?’ The letter TC 3, 60, written by a trader to an employee of
his who travels around to catch a fugitive debtor, puts it eloquently:

You are lying when you tell me “I have to catch S.” When you were
in Kanish, S. was staying there too, in your presence, but you did not
seize him and did not force him to pay the silver! You are running
around over many miles (lit., “ten double hours distance”). Does he
not have a slave-girl and a slave in Kanish? When you read this let-
ter, take his slave-girl and slave as distress/security (kata’wm) and (so)
take your silver!

Below we will discuss the verb kaf’aum, but here it suffices to show
that there were other means than contractual security for protecting
claims. In the contract kt 91/k 200, in which a man accepts respon-
sibility for a debt of his father-in-law, he has to promise that he will
not allow the creditors to “seize” (sabatum) his newly wedded wife.”
The debt-note originally passed between the father-in-law and his
creditors may have stipulated that his daughter served as pledge, but
it is equally possible that the father feared that his daughter would
be distrained by his creditors.®® The meaning of the verb “to seize”
unfortunately is too general to decide whether a pledge or a dis-
traint is involved.

Finally, there is the fact that Assyrian creditors not only dealt with
fellow Assyrians but also with Anatolians. We know that security
could be demanded and given when a loan was taken out, but it
could also be contractually agreed upon only at a later stage, when
the debtor defaulted and the creditor forced him to provide a pledge,
a guarantor (comparable to the Roman zndex), or could be autho-
rized (in a verdict) to “seize” his assets, his house or members of his
household. The relative rarity of contractual stipulations on security
in debt-notes and the more numerous references to them in letters
and judicial records suggest that such “second-stage” security agree-
ments or actions were more frequent with commercial debts among
Assyrians. But in loan contracts concluded with Anatolians, which
may have been considered more risky (the rate of interest was usually

2 In the letter AKT 2, 31:16f., where a silver loan, secured by a guarantor, is
contracted in order to acquire a house, the creditor (a woman) “comes regularly
(with the intention) to seal the house.”

2 Published in Veenhof 1997c: 360f.

% Apparently even after her marriage, but this may be due to the fact that she
still belonged to her father’s household, since her husband seerns to have moved
in with her father.
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higher also), more pledges occur and claims are regularly stated “to
rest on” (isér ... %) not only the person of the (male) debtor, but
also on his wife, children, house, slaves, fields, etc. (see below IV.1).
Perhaps actually seizing or distraining defaulting Anatolian debtors
may have been more difficult for Assyrians, because it involved the
local Anatolian authorities.?* For that reason, contractually agreed
security may have been preferred here as providing a safe legal basis
for such actions.

II. GUARANTEE

1. Terminology

1.1. qatatum and sa qatatim

In OId Assyrian, where guarantee has to date not been studied in
detail,® the guarantor, as in Babylonian, is called gatatum or sa gata-
tim. The latter is no special designation of the “Gestellungsbiirge,”
as was assumed in EL 123ff, but the distinction is basically a gram-

matical one. Qatatum is used when the guarantor is named and deter-

mined—*PN is guarantor,” so always in debt-notes;?*® “you are my

guarantor”; “the guarantor of PN”¥—a gatatim when not. The lat-
ter occurs in “to ask for sa gataum” (CCT 3, 8b:14), in EL 238:4f,
where the duty of “a guarantor” is stated,”® and especially in the
expression ana Sa gatatim tadanum, “to give to/for Sa gatatim,” which

* In the interesting contract EL no. 184, a local Anatolian ruler and his wife
hand over an indebted Anatolian with his family to an Assyrian creditor, where-
upon a high Anatolian official acquires thern by guaranteeing the creditor half the
amount of their debt to be paid in two annual instalments.

% But see EL I, 175-182, “3. Birgschaft und Schuldiibernahme,” with texts nos.
185-188 and EL 11, 122-126, on texts nos. 332—-334; Matou§ 1976: 206—210; Kienast
1984: § 99-103.

% Usually at the very end, before the witnesses, occasionally in the absolute state,
used for the predicate of a nominal sentence, PV gatas, e¢.g. BIN 4, 4:15 and EL
227:33. Seemingly undetermined gd-ta-tum is the personal name Qatatum.

¥ In statements such as “a debt for which I am the/your guarantor” (Kennedy-
Garelli 1960: no. 1; TPK 1, 166:7; ATHE 64:15), “for which PN, his brother, is
guarantor” (EL. 227:33), “for which A. is my guarantor” (CCT 2, 49a:11f), “a
trust of K. for which he (S.) is guarantor” (BIN 6, 35:10).

% Correct EL’s reading to $a ° [gd]-ta-tim [Sa f)a-d-ra-am ® i-ta-ra-kd-ni Sa-zi-/iz-
ma " li nusSirka, “appoint a guarantor who will not fail to bring you back; then we
will let you go.”
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we may render by “to give to a guarantor/for guarantee.” A few
times, occasionally in the mouth of the creditor,® we meet the com-
bination bél(i) gatatim, with and without possessive suffix, with the
same meaning.

In many letters and judicial records where we read that persons
“are/have registered as guarantor,” the verb lapatum, “to book,
inscribe” is used, both in the passive/reflexive N- and Gt-stems,
which seem to be synonymous. Since the active G-stem is not used
and being registered as guarantor implies the guarantor’s consent,
we may translate both “to be registered” and “to have oneself reg-
istered.”® Occurrences may mention the guarantor (G) only, or relate
him to the debtor (D), the creditor (C), and the debt. The debt is
usually mentioned in the main clause (“the debt for which (sa). . ..”).*
Examples of the various constructions are:

— without reference to D or C: a debt for which “the three of us
are registered as G” (litaptani, stative Gt, JCS 14, 10 no. 5); “you
are registered as G” (nalputati, stative N, CCT 5, 8a:26);*

— with reference to G and to D by means of his name, a pronom-
mal suffix or a genitive: “the silver for which PN registered as
your G” (Sa PN gatatika itaptu, Gt, AKT 3, 59:17; with stative N,
nalputu, AKT 2, 31:6); “at a merchant’s house [ was registered as
D’s G” (qatat D allipit, past tense N, TG 3, 67:12); “for which PN
has been registered as D’s G” (Sa PN qatatim sa D iltaptu, with sta-
tive Gt, kt m/k 126:8).

— with reference to G, D, and C, the relation to C being expressed
by the dative (preposition ana, “for”) and that between G and D

® ICK 1, 86 + 1, 141:4. In TPK 1, 157:5 the buyers of a house refer to him
as the one who has to protect them against vindication. See also kt 89/k 231:25
and TPK 1, 171:11f.

% CAD L 89 2,b, takes Gt also as “to write down” (somebody as a guarantor),
but the fientic forms of this stem have to be translated, with CAD Q 170, 3,a, as
“to register as guarantor,” where “to register” is intransitive with the guarantor as
subject. In the last text quoted in CAD L, CCT 5, 24b:7 (see C. Michel, Innaya 11,
no. 202), altaptu must be a mistake for taptu. Note that the unique occurrence of
*qatatim nasbutum, in EL 325:45f., can be deleted, since the tablet has nalputaku, “1
have been inscribed” (see my copy in VAS 26 no. 112:46).

® Once introduced by the preposition ana: “Who is there, who will register as
guarantor for all that silver®” (Sa ana kulisu kaspim qatatim iltappute, CCT 3, 8b:21).

2 Tn both cases $z might serve a double duty, as relative pronoun introducing a
dependent clause and as sz preceding undetermined géatatim (hence for *sz sz gata-
tm nalputdtim), but note BIN 6, 27:7 ammakan qatitim taltapputu, “that you getting
registered there as guarantor” (and not §u gatatim).
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by a genitive: silver for which “I had (been) registered as D’s G
on behalf of C” (qatat D ana C altapat, RA 60, 123:2; cf. ana C
gatatim Sa D nalputaku, KTH 15:6; G gatat D, his brother, ana C
taptunz, kt v/k 156:12, courtesy Donbaz; ana C gatatisu nalputaku,
EL 326:26). G himself writes: “x silver Sa C gatat D altapat” (BIN
6, 123:7f), but may also omit the verb, saying to his debtor: “You
(D) owe x silver to C and T am G” (anaku gatatum, BIN 6, 109:5f.),
while D himself, referring to the same contract, can state: “I owe
x silver to G, PN is G” (PN gatatum, BIN 4, 218:17Ff).

1.2. 1zézum and Sazzuztum

Guarantee can also be expressed by means of the verb “to stand
for” (i1zezum ana), with the guarantor as subject and the creditor on
whose behalf and the debt for which one guarantees in the dative
(preposition ana). A man who in kt 91/k 200:8ff. “stands for the
debt” (ana hubullim 1zzaz) of his father-in-law, in the related record
kt 91/k 127:4f is said to be his guarantor” (Sa gatatuni). In O 3684
(see note 42) a creditor asks the guarantor: “Do you accept respon-
sibility towards me for the debt?” (ana x silver. . .. tazzazzam). CCT-
MMA 1, 84 12ff. mentions a debt-note for 10 pounds of silver due
to tamkarum together with one stating “that A. will stand for me: for
this debt,” apparently a separate record recording that A. accepts
liability for the debt, perhaps a guarantor. The verb is also used in
the causative stem, with the debtor as subject and the guarantor as
object, e.g. in EL 238:4ff. (see note 28), where the debtor is asked
“to provide/appoint (§azziz, imp. S-stem) a guarantor®® who will not
fail to bring the debtor back” (to the creditor). The same verb, with-
out mention of a guarantor, occurs in EL 254:1-10, where the son
of C seizes D, when the latter is about to leave for Assur, saying:
“Appoint for me/provide me (Sazzizam) somebody who, when your
term expires, will pay me cash the 5 pounds of silver belonging to
E.”% The verb has a somewhat different meaning when used with
the preposition warki, “behind,” as attested in KKS 5. Here D, whose
term has nearly expired, asks C: “Why have you made the boy

% EL’s original reading is corrected in EL II 184; D does not supply a slave as
pledge, but a guarantor “who will bring him back.”

** See also KKS 3, where a trader hiable for clearing a colleague, “if he travels
to the countryside shall provide to him” (usazzassum) sornebody to take over his
reponsibility.
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“stand” behind me?” (subdram warkia tusazziz). When C answers: “You
are about to leave, pay me 1/3 pound of silver, since you have only
a few days (left) to keep it,” D assures him: “Should I leave, I will
pay your silver.” Making a boy (servant) “stand behind the debtor”®
clearly is a security measure, taken by the creditor, in order to pre-
vent the debtor from leaving without paying. In this use of the verb
wezum “to stand for” and its derivatives the notions of pledging and
guaranteeing meet, as is clear from the Old Babylonian mazzazanum,
“pledge.”®

The noun derived from this causative stem, Sazzuzium, well known
with the meaning “representative,” is also used for the guarantor, in
AKT 3, 8:8ff.: “The silver which A. owes to the ka@rum and for which
I am the Sazzuztum—TI have indeed paid that silver out of my own
funds.” This is hardly surprising since being a guarantor is a specific
way of representing, acting for another person.

1.3. apalum

Finally we mention the verb apalun, usually translated by “to answer,”
but in the Old Assyrian commercial contexts frequently “to answer
for” in the sense of “to accept responsibility for.” In EL 186 (accord-
ing to the editor a case of “Schuldiibernahme”) two persons “answered
for”¥” a debt of 13 pounds of silver of the debtor and “shall pay the
silver when his term is over.” In EL 254:11 the persons which the
debtor had “to provide to the creditor” (sazzizam, line 5), in order
to pay him the silver due when his term had expired, declare “we
guaranteed for him” (ngpulsu). In EL 186 and 254 the term “guar-
antor” is not used and hence it is not clear whether the persons
“answering for” the debtors had indeed been registered as guaran-
tors in the debt-notes. One gets the impression that they only got
involved when the due date approached and the creditors had doubts
about the availability or solvency of their debtor. This may also have
been the case in EL 238, where the the duty of the person desig-
nated as “guarantor” is also expressed by the verb apalum; here the

% Exactly the same expression, sufidram warki D Sazzuzum, also in the unpublished
text kt n/k 1139:22 {courtesy S. Cegen).

% See CAD M/1, 232, which quotes a lexical text which has ana manzazanim
usziz.

7 EL’s “werden begleichen” assumes a present-future tense, eppulii, where 1 pre-
fer a past tense, épuli. See for the verb also EL II p. 85 note c.
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representatives of the creditor tell the debtor that the “Gestellungsbiirge”
shall be “answerable to us” (lgpulmiati) for bringing him back.

The verb kata’um, notwithstanding the meaning of some deriva-
tives in other periods of Akkadian, does not refer to guarantee but
to distraint (see below IV.3 with note 148).

The verb ka’unum, contrary to the translation (“feststehend/ortsbe-
standig machen”) and comments in EL on text 184, does not refer to
“Gestellungsbiirgschaft,”® but to “proving” or “confirming” a liability.

2. Guarantor and Creditor

The frequent expression “to register as guarantor” (see IL1.1 above)
shows that it was customary to record in writing that a particular
person was guarantor, and this is reflected in debt-notes (and excerpts
from them in memoranda), which mention the name of the guar-
antor (“PN is guarantor”). The guarantor accordingly had to seal
the contract as proof of the acceptance of his liability, as is shown
by the presence of his seal impression on a few debt-notes still encased
in envelopes.®® That only a relatively small number of debt-notes
(thus far about twenty) mention a guarantor, shows that only a lim-
ited number of loans were secured by guarantors right from the
beginning. We can only guess why, since the short debt-notes nor-
mally tell us nothing about their background. See for a possible
explanation the observations made in 1.4 above.

Debt-notes also do not tell us what the liabilities of a guarantor
were. This must have been familiar from customary law and they
are illustrated by references in judicial records and letters which show
that a guarantor had basically two obligations. In the first place, he
had to see to it that the debtor was available to the creditor when
the debt matured for collecting payment or taking measures against
him if he defaulted. This obligation, called “Gestellungsbuirgschaft”
by German scholars, is attested in a group of records in which the

% This idea has influenced Lutzmann 1976: 26, § 44, where, with an indirect
reference to Old Assyrian, its Sumerian equivalent g i n is also, in my opinion
incorrectly, claimed for “Gestellungsbiirgschaft.”

% Seal impressions of guarantors on ATHE 55:63-65; 75; KKS 8; 13; ke 89/k
307.
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creditor “gives the debtor for guarantee” (ana Sa gatatim tadanum) and
makes the guarantor accept his liability. The second obligation, which
according to a number of records applied if he failed in the first,
but also more generally if the debtor did not pay, was to pay in his
stead. This liability for subsidiary payment for the debtor is attested
in records and letters which deal with the guarantor’s payment, his
attempts to acquire security for doing so or to get his money back
(the guarantor’s regress on the debtor), and the fate of the original
debt-note, which changed hands during these procedures. That con-
tracts about “Gestellungsbiirgschaft” mention subsidiary payment as
a conditional, second duty could be taken as an indication that deliv-
ering the debtor is the older and primary one,* but it is difficult to
prove this. Where both liabilities obtain, their sequence and the con-
ditional nature of subsidiary payment is only logical. Moreover, there
are many cases where guarantors {are forced to) pay for debtors
without any hint of a failed “Gestellungsbiirgschaft” (in a statement
of the type “Because you did not supply the debtor . ..”). Gestellungs-
biirgschaft” must have been useful in a society of travelling traders,
where debtors might be absent at due dates and deadlines for pay-
ment were important because caravans to Assur would leave with
regular intervals. Specific contracts stipulating it and making sub-
sidiary payment dependent on it may therefore have been an Old
Assyrian innovation.

2.1. “Gestellungsbingschaft”

A particular type of document, mostly judicial records of various
kinds, sheds more light on this obligation of the guarantor. A clear
example is EL 306 (= TC 1, 103):

Puzur-Assur'(C) “gave” Zaha (D) to Ennanum (G) “for guarantee.”
Puzur-Asfur said: ““Tomorrow you shall bring the man (= D) back.
Should you not bring my man back, you shall pay me, in accordance
with the valid record of my witnesses, half a mina of silver!” Ennanum
answered: “I will pay you.” Zaha said: “Retain what (I state) with
an oath by the City and the Ruler, that, although I do not owe him

® As already assumed by Koschaker 1911: 57, 70; elsewhere he considers this
obligation typical for “archaic law,” where “Zahlungsgarantie” and “subsidiare Zahl-
ungsverpflichtung” had not yet developed.
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anything, he keeps holding me [by the hem of my garment and tries

to ‘give me for] guarantee’.”*

Similar records are 0 3684;% ICK 1, 86 + 2, 141; EL 238 (see note
33); TPK 1, 171;* kt a/k 300 (unpubl.); ket 89/k 352 and 419 (both
courtesy Y. Kawasaki). The last one reads:

labrat-bani “gave” Su-Ishara “for guarantee.” Ilabrat-bani said:
“Tomorrow you shall bring back the man. If you do not bring (him)
back, you shall pay to me ten pounds of silver with its interest, which
he owes to my father in the City according to his valid debt-note
(tuppum harmum), a tablet which belongs to me, my mother and my sis-
ter on the basis of my father’s testamentary disposition. I went to him
(the debtor) for the ten pounds of silver and the interest on it, but he
(said): “You, although I do not owe you anything, either in the City
or in Anatolia, you hold me by the hem of my garment and uy to
‘give me [or guarantee.” Bring me proof in the presence of these per-
sons here, whether my father or I myself are indebted to you. What
else can I say?*

These records are of two types. The first and basic type is a con-
tract, before witnesses, between C and G, starting with the statement
that C “gave” D “for guarantee” to G, followed by C’s address to
G and the latter’s acceptance of his liability. It is attested in EL 306,
I 478, kt a/k 300, and kt 89/k 352, all of which mention C,*® D
and G by name. EL 306 includes the protest of D, who denies his
debt and may appeal to the court (end broken), whereas in the other
texts D only figures as object. Kt 89/k 419, which does not men-
tion G by name, nor his reaction to C’s request,* probably was a
draft, drawn up by C when he intended to approach G, and might
have served as the basis for a record comparable to EL 306.

The second type, represented by EL 238, ICK 1, 86+, TPK 1,
171 and O 3684, is a deposition. The report on the agreement between
C and G occurs in the framework of a testimony given by people
who had been “seized” as witnesses by C when he tried to reach

' Read in lines 20ff.: [ld ha-blu-ld-ak-Si-ni-/ma ' [si-ki) uk-ta-/[n]a-lu-ni ® [i a-na)
S gé-ta-/tim [i-ta-na-di-ni] ... (cf. TC 3, 28:24ff; ICK 2, 141:29f).

2 Garelli 1987: 110f.

# Misunderstood by the editors, see Dercksen 1997/8: 338, but problems remain
for lines I5ff. and note that D is absent and that in line 13 G starts to speak.

* Lines 24ff. mahar annén 1’ amma minam agabbe.

® In I 478 C is the scribe/secretary, who represents the Assyrian authorities,
because the debt is a fine imposed by the City.

* It adds a report on C’s earlier summons of D with the latter’s protest.
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an agreement as recorded in the contracts of type one. This testi-
mony was given when the agreement had been frustrated or D had
objected and the case had ended up before a karum-court. Such a
court usually started its proceedings by hearing (recorded) testimonies
from those who had witnessed the earlier confrontation. Its final lines
state that this testimony was given under oath, because “the karum
(court) had given us for this affair.”

According to these records the obligation of the guarantor is “to
bring back” the debtor, who is occasionally designated as “my
man.”* It can be taken literally, if we assume that the debtor stayed
or intended to go elsewhere, but we can also translate “to turn/hand
over.” The verb also occurs in EL. 188, where an Anatolian guar-
antor, who had obtained the release of a debtor, since he could only
promise payment of half the debt (in two annual instalments), “turned
over” (utd’er) the debtor to the son of his (by now dead?) creditor.”
The meaning of t@’urum in our texts cannot have been different from
that of abakum, “to bring along” (frequently followed by nadanum, “to
hand over, deliver”), current in neo-Babylonian guarantee contracts.
Most texts state that “handing over” has to be done “tomorrow”
(urram), but O 3684 has “within one month.” If we take “tomorrow”
literally, the action would have taken place only one day before the
due date, which is rather late; hence rather “presently,” “in the near
future.”

Securing the availability of D to C at the due date was impor-
tant because debtors in difficulties might try to flee or, more likely
in a society of overland traders, might (have to) leave on a business
journey. In the letter CCT 3, 8b:13—15 a D, who has received goods
on consignment (giptum) from his C, is afraid that the latter “will
require a guarantor ($a gatatim) from me when I am to leave on a
journey, which would put me to shame.” EL 238, ICK 1, 86+, and
kt 89/k 419 show that debtors whom a creditor wanted “to give for

# EL 238 stresses the duty of the guarantor by writing “You shall not fail to
bring my man back!” in Assyrian by adding a paranomastic infinitive to the finite
verbal form.

® Cf. the designation améliti for the debtor in texts from Emar.

* See for the verb also the damaged record EL 297, where an Anatolian debtor
asks his guarantor, who wants to exercise his right of regress by “tuming him over”
(to the creditor?), not to do so, but to take along *“his boys” (children, slaves?)
and to sell them. EL define the verb as “die Verbringung einer Person oder Sache
an den eigentlich Berechtigten, namentlich nach Wegfall eines anderen Rechts”
(1:273).
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guarantee,” were actually prevented from leaving. They complain of
being “held by their hem” (sikki D ka’ulum) by a creditor who, accord-
ing to EL 238:5f., will only “release” (wasSurum) them if a guarantor
has been provided (Sa gatatim Sazzuzum).

While in nearly all cases G’s obligation is to make D available
for payment (and if he fails, to pay for him), EL 238 is an excep-
tion. Two representatives of C, after D has provided a guarantor,
address D as follows (lines 10-20):

He (the guarantor to be appointed) shall not be answerable to us for
the silver (ana kaspim la eppalmaty), he shall be answerable to us (only)
for bringing you back, so that we can have you transferred here
in accordance with the verdict of k@rum Kanish. Even if you wish to
pay us silver or gold, we will not take it, we will bring you to court
(miraddeka).

As stated above, I see no reason to consider sa gatatim a specific
term for “Gestellungsbiirgschaft,” but this role may be fulfilled by
the verb tadanum, “to give, to hand over,” with the creditor as sub-
ject. “To hand over a debtor to a guarantor” is more comprehen-
sive and concrete than “to make a guarantor pay for the debtor”;
it indicates that the guarantor acquires a grip on the debtor, hence
the use in O 3684 of “entrusting (pagadum) the debtor to a guar-
antor.” This makes the expression as a whole suitable for “Gestellungs-
biirgschaft,” which implies that the guarantor has power over the
debtor and acts in the interest of the creditor, who accordingly is
the subject of the action.

2.2. Paying for the debtor

Most texts mentioned thus far state that the guarantor, if he fails to
meet his obligation as “Gestellungsbiirge” has to pay D’s debt. Some
do it by quoting the short dialogue between creditor and guarantor,
in which the latter accepts his liability: “I will pay” (EL 306:13; kt
a/k 300; kt 89/k 352), “I will be responsible to you (for the debt)”
(O 3684:26).

Describing the liability of the debtor taken over by the guarantor
in some detail—its exact amount, background and written evidence—
was useful in order to prevent later problems. In EL 306 the debt
1s specified as a sum of silver as recorded in a “valid deed (deposi-
tion) of my witnesses,” in kt a/k 300 a large amount of copper,
qualified as “a balancing payment owed at 60% interest,” in TPK
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1, 171 also “copper plus interest on it, according to a valid deed,”
and in ICK 1, 86+ a large amount of silver “which D’s father E.
owed to my grandfather L.” Kt 89/k 419 registers “ten pounds of
silver with its interest, on the basis of a valid deed, which he (D)
owed in the City to my father and which now belongs to me, my
mother and my sister on the basis of my father’s last will.” In kt
89/k 352 the guarantor has to pay “in accordance with the later
verdict of the kdrum and separately a fine of 4 pounds of silver,”
and in O 3684 “45 shekels of silver or what has been purchased
for it, owed for five years, both earlier and later items.”

While we do not know whether every guarantor, when not bound
by a contract as discussed under a), had the duties of a “Gestellungs-
biirge,” it is clear that paying for the defaulting debtor was a gen-
eral liability. There is ample evidence for the fact that guarantors
did pay for debtors, especially from letters and in records which deal
with attempts to get their money back (the guarantor’s regress on
the debtor) and mention problems concerning the transfer of the
debt-note and the payment of interest due; see below II.3. An inter-
esting case is that of a son-in-law who agreed (in the framework of
the marriage contract?) to act as guarantor for a debt of his father-
in-law and actually paid for him. This is clear from the receipt issued
by the latter, which states that the debt-note in which the name of
the guarantor was registered was now invalid, apparently because it
had not been returned and hence could not be cancelled.®

The obligation of subsidiary payment is also clear from occasional
variations in the description of the same debt. In a number of cases
it is stated—presumably from the point of view of the creditor—
that debtor and guarantor are jointly liable for the debt (see below
IV.1)," and when the clause of joint liability is absent, one of the
two debtors may figure as guarantor.® In the file consisting of EL
331-333 (with BIN 6, 35) all three descriptions are used of the same
liability: two debtors, joint liability, and debtor with guarantor. While
this variation is understandable, because the guarantor had to pay
for the defaulting debtor and was de facto an accessory debtor, it did
not mean that the distinction between the two was completely blurred.
Some contracts, with joint lability, explicitly state who is debtor and

%0 See for this case Veenhof 1997c.
3UEL 226:34—44, BIN 4, 4:12, kt 87/k 293, kt 91/k 125, and BIN 6, 238.
2 CCTMMA 1, 84a:15f, 25ff; EL 321 compared with the letter KTH 15:6f.
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who guarantor, while others specify that the debtor and not the
guarantor was the one who had acquired the sum borrowed.®® But
for the creditor this may have made little difference, since he could
get his money back from both.

This variation also reflects the flexibility of the Assyrian traders
for whom contracts and legal rules were instruments to promote their
commercial interests, not only to protect their claims, but also to
secure the best results. As an example, which calls our attention to
the functionality of legal constructions, I refer to the letter TC 3,
110, which I have recently analysed in detail.>* It shows how a trader,
registered as guarantor for a colleague when they (sic) borrowed cop-
per, and apparently having paid for him, subsequently decided that
it would better to record that they were joint debtors (“the debt is
our debt and not that of you alone”). Still later he changed his mind
and wrote a tablet which stipulated that his former co-debtor “would
enjoy half of the profit and would be responsible for half of the
losses,” thereby turning their relationship into one of a risk-sharing
commercial partnership.

2.3. Other duties

There are a few occurrences of guarantors mentioned in connection
with a sale. In ICK 1, 19, a woman and her daughter as guar-
antors have to protect the lady who buys a slave-girl against vindi-
cation; they have to “clear” her and if they fail to do so they must
pay more than twice the sale price and can “take the girl along.”%
A perhaps similar case is TPK 1, 157, where L, “our guarantor”
(bél qatatimi) has to clear the buyer if the house sold is vindicated. In
both cases the presence of a guarantor probably implies an earlier
forced sale by a defaulting debtor and where normally the original

* Kt 87/k 293 (courtesy Kawasaki): Two debtors, jointly liable, but “the sil-
ver has been taken in the name of D,, D, is guarantor”; similarly kt 91/k 135:
debt of D,, S. is guarantor, jointly liable, but “S. did not take anything, D. has to
pay it (back),” and BIN 6, 238: Debt of D, and D,, “D, took their silver, D, is
guarantor.”

** Veenhof 1999a: 79f.

% Edited as Kienast 1984: no. 28.

6 This final clause suggests the possibility of redemption, at a higher price; nor-
mally one would expect those vindicating the slave to take her along if the claim
was not refuted, not the failing guarantors!
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owner has to protect the new one after a second sale, the guaran-
tor now has this duty.

2.4. The meaning of ana Sa qaiatim tadanum

The meaning and implications of this expression, rendered by “to
give a debtor for guarantee,” is not clear and two questions can be
raised. The first is as to procedure, since at times either D or G
seems to be absent or passive, but D can also raise protest or appeal
to a court. The second is whether G tries to obtain security from a
guarantor already registered in the debt-note (hence when the debt
was contracted, comparable to the Roman fideiussor), or one only
found when the debtor threatened to default (comparable to the
Roman wvindex)? Or, to put it differently, was a “sleeping” guarantor/
Sfudewussor activated by a formal, witnessed procedure, whereby the
debtor was “given to him” and he had accepted his liability as stated
by the creditor? Or was it problems with the debtor that motivated
the creditor to find and enlist a guarantor/vindex, whose availability
and obligations had accordingly to be agreed on and recorded in a
contract?

Contracts of the first type (see II.2.1), which record that a debtor
is “given for guarantee,” always mention C, D and G by name and
it seems likely that all three were present, although only EL 306 has
D speaking. Records of the second type reveal more variation: wit-
nesses may state that they had been seized by C against G (O 3684,
TPK 1, 171) or against D (ICK 1, 86+, EL 238) and both may
record what D said in reaction (TPK 1, 171, ICK 1, 86+) or ignore
him (O 3684). In TPK 1, 171 G does not seem to answer C, but
D addresses C, who answers him;*” in EL 238 C’s request of guar-
antee is answered by D himself, who supplies (Szzzuzum) S. as guarantor.

We can imagine two different situations. In the case of debt not
secured by a guarantor, the alarmed C summons D to demand secu-
rity, which is the scenario of EL 238, where D himself supplies a
guarantor. If a guarantor was already available, either on the basis
of the original debt-note or because he had been found recently, C
would summon him, as recorded in the depositions O 3684 and
TPK 1, 171, where the witnesses state that C had seized them against

¥ Due to damage these words of D and C are not clear.
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G. C then made a contract with him, as recorded in the texts of
type 1, where the acceptance of his liability by G is always recorded.
ICK 1, 86+, where C summons D before witnesses, “hands him
over for guarantee” and addresses the guarantor in direct speech,
after which D raises protest, presents a problem, because G remains
anonymous and, more important, his acceptance of his liability is
missing. Either the formulation is for the account of the witnesses,
who present the confrontation as essentially one between C and D,
since its main focus is D’s protest against C’s action and the claim
on which it is based.® Or the deposition reports on a later con-
frontation between G and C, where C’s earlier seizure of D and his
attempt to “hand him over for guarantee” are mentioned as facts
in the past (“C had given D for guarantee and said to his guaran-
tor...”); the new fact is D’s protest and appeal to the karum, which
may have made G’s name and answer irrelevant. The first solution
seems more likely to me.

Another problem is that according to the records of contracts
between G and G, D occasionally speaks up to fight C’s claim. One
would expect C’s action of “giving D for guarantee” to take place
only in cases where C’s claim was clear and provable, as suggested
by the strictures of a creditor who admits “having been afraid to
hand over D for guarantee, since I did not have my witnesses at
hand” (CCT 2, 14:8-13). But in EL 306, as in ICK 1, 86+, D fights
the claim and this is also reported in kt 89/k 419. According to this
draft, quoted under I1.2.1, C had earlier on summoned D, who had
denied the claim and requested proof. G, however, pressed on and
must have decided to try “to hand him over for guarantee” and the
long description of the nature of the debt, given in the words (to
be) spoken to the guarantor, may be understood as explanation and
proof of his claim. C’s action here should thus have resulted in a
contract of type one, where he tried to kill two birds with one stone:
silencing D’s protests® and obtaining security.

The question whether the guarantor to whom D was given was

** The claim is mentioned only indirectly, by quoting the words addressed by C
to G. D objects to what C tries to do, because the karum had granted him a respite
of six months to check C’s claim against written evidence, and C’s action makes
him lose precious time (“my term is running out,” @mi’a imalli, line 26).

* Perhaps by bringing proof, since the testamentary dispositions of his father to
which he refers normally would have been recorded in writing, before witnesses
and testamentary executors.
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one already registered in the debt-note or one who only became it
through a contract of type one, is not easy to answer. In the absence
of clear indications to the contrary I favour the interpretation sug-
gested by EL 238 and assume that the contracts we have (and those
reported on in depositions) record a new initiative of the creditor to
obtain security, because he foresaw problems with a debtor about
to leave and/or default. Merely activating a “sleeping” guarantor,
already registered in the debt-note, would not have needed such a
formal contract. People “registered as guarantor” according to let-
ters and judicial records never mention that they subsequently were
(had to be) summoned by the creditor in order to make them meet
their liability. The rarety of guarantors registered in debt-notes cor-
relates well with the necessity of contracting them later, when prob-
lems arose.

This also fits the picture of the letters which mention the “giving
of a debtor for guarantee.” They reflect a variety of situations, which
are more complicated than that of involving a guarantor on the basis
of an existing debt-note. In TC 3, 28 a trader who asks his agent(?)
A. for silver entrusted to him, is told to go to Kanish where it is
and to talk (negotiate) with P.; refusing to do so he now “holds A.
by his hem and tries to hand him over for guarantee.” The writer
of KTS 38a gives instructions to do the same, if a certain debtor
refuses to pay, but it clearly is an ad hoc and presumably temporary
measure, because he adds “until I myself arrive.” This must also
be the case in the letter VAS 26, 37, where a trader, about to arrive
in order to clear accounts with the writer, should be detained and
not allowed to leave on a business trip without guarantee, before
the writer arrives. In kt n/k 101 (courtesy Cecen) the creditor who
tries to do the same is told that the debtors are only ready to pay
him if he presents written evidence of his claim.® All these cases
report on new, at times unexpected developments, which made credi-
tors try to® secure their interests by “handing over the debtors for

8 The situation is complicated because it is an indirect claim; the person acting
does so for two others who owe him silver and who in turn seem to have a claim
on the persons held.

8 This nuance I derive from the frequent use of the iterative or Gtn-stem of the
verb “to give” (occasionally also of the verb “to hold,” in the parallel expression
“to hold by the hem”), which does not refer simply to a repeated action, but to
continual attempts to do so; VAS 26, 37:10f. even uses the imperative of the Gtn-
stemm (ana Sa <qd>-la-tim taddinassu).
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guarantee.” They were not prepared to let them go unless security
was provided.?

The contracts and records of guarantee quoted above support this
interpretation in showing that the act of “giving a debtor for guar-
antee” represents a stage in a running conflict. Some refer to an
earlier verdict of the kamm, which in EL 238 had authorized the
creditor to have his debtor transferred to Kanish for a lawsuit,®® in
kt 89/k 352 had resulted in a fine, while in ICK 1, 86+ the cred-
itor is accused of violating a verdict of the karum which had granted
the son of a debtor six months’ respite. In EL 238 too, the debtor
may have been granted a term for appearing in court and it seems
likely that the creditor/plaintiff demands of him security for his timely
appearance now that he is about to leave. Kt 89/k 419, where the
action of the creditor is linked to the liquidation of a dead trader’s
assets, reports upon an earlier, apparently unsuccesful attempt of the
creditor to force the debtor to pay. ICK 1, 86+, where the origi-
nal creditor and debtor are dead, the debtor’s son, summoned by
the creditor’s grandson, refers to an earlier lawsuit. In O 3684 the
debt is five years old, which makes it unlikely that this is the first
attempt to collect it. In EL 306 the creditor does not refer to “my
valid tablet” (the original debt-note, where the guarantor might have
been registered) as proof of his claim, but to “the valid record of my
witnesses” (fuppum harmum Sa $1be’a), hence a (later) deposition, which
implies earlier legal action, perhaps resulting in a confirmation of
the claim.®* A special case, finally, is I 478,% where a scribe, acting
for some local Assyrian authorities, “gave S. to L. for guarantee”
with the words: “Herewith I entrust (pagadum) the man to you.” The
guarantor promises to turn S. (who only figures as object and may
not have been present) over to the authorities, when a certain L
leaves for Kanish, and is told: “If you fail to do so, you shall pay
53 1/2 pounds of silver, his (L’s) fine (amum), which the City of
Assur had imposed on him.” The measure has to make sure that

% The debtor in TC 3, 28 asks for help against a creditor who detains him,
because “he does not want to be tied down during his journey” and the one in
VAS 26, 37 complains that his creditor “refuses to let him go on his journey.”

8 For such actions a plaintiff could make use of the executive power of the karum,
even when he undertook them on his own responsibility; see Larsen 1975: 255f.

5 Note also that kt 89/k 419 speaks of the debt as “the silver and its interest,”
which was therefore already overdue--not surprising, since the original debtor had
died.

85 See also Matous 1976.
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the departure of the fined debtor I. is matched by new, local secu-
rity, in the form of a certain S, whose presence and availability to
the local authorities are made the responsibility of the guarantor L,
to whom S “is entrusted.”®

CAD Q 172% translates D ana Sa qatatim tadanum “to make a debtor
provide a guarantor,” which assigns a rather active role to the debtor.
This would fit EL 238, where the dialogue is between C and D,
and D himself provides (Sazzuzum) a guarantor, but here the expres-
sion “to hand over for guarantee” is not used! Where it is used, D
is never the subject of the verb and even his presence at the trans-
action is not always certain. Above I have preferred the translation
“to hand over D for guarantee” and not “to a guarantor” because
there are several examples of the full expression D ana G ana sa qata-
tim tadanum, where the name of the guarantor is known. The unde-
termined Sa gatatim, also because of the repetition of the preposition
ana, 1s better not taken as apposition, but as prepositional adjunct,
“for guarantee.”

We may define what happens as a legal action by the creditor in
order to secure his debtor’s availability on the day of maturity of
the debt—in most cases because he fears default by absence—by
“entrusting” (I 478) him to a guarantor, who will “hand him over”
when payment is due. If, as seems very likely, no guarantor had pre-
viously been available, the question is how he was secured. While
im EL 238 the creditor’s summons makes the debtor himself supply
a guarantor, the other texts only show that one is somehow avail-
able, not how and by whom he was found, and I have been unable
to discover evidence on the relations between C or D and G. The
function of a guarantor basically was a double one: he comes to the
aid of the debtor (especially by paying for him),% but also serves
the creditor by making the debtor available and paying for him if
he defaults. This second function dominates in our contracts and ac-
tually earns him the name “guarantor,” since he guarantees C the pay-
ment of the debt; to quote Koschaker, he serves as “Exekutionsorgan

% We need more information on the relation between the the debtor, his “stand-
in,” and the guarantor to understand what happens, but from I 445 it is clear that
I. and S. worked together.

87 Possibly at my instigation!

8 Old Babylonian contracts may state that he “pulls the hand (of the creditor)
away” from the debtor.
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des Gldubigers” whom he supplies a “Zahlungsgarantie.”®® Could we
then consider him a person found (and rewarded?) by the creditor,
whom the debtor had to accept as his trustee? That would imply
the availability of guarantors of a different kind, ready to assume
liability on the basis of an agreement with a creditor, in the knowl-
edge that they enjoyed the right of regress against the debtor, which
might offer them certain advantages (exploiting the debtor, repay-
ment of the debt with a surcharge?). They would be comparable to
some Old Babylonian capitalists, who exploited debt-slaves taken over
from their original creditors. Though perhaps not too far-fetched for
the inventive and money-minded Assyrian traders, there is no evidence
to support it. More insight into the identity and relations between
C, D and G might help.

The guarantor, in order to be able to live up to his obligation of
“handing over” an (unwilling?) debtor, had to enjoy certain coercive
powers. They are nowhere stated, but implied in EL 238, where the
debtor himself agrees to supply a guarantor “who will not fail to
hand you over.” We may assume that the debtor in the other cases
too had to accept the legal power granted to the guarantor, but
since none of these contracts was found in its envelope, we have no
seal-impressions of the debtors to prove it. There was also another
justification for the power of the guarantor: his liability for subsidiary
payment must have been the basis for granting him powers similar
to those any creditor had over a defaulting debtor, such as distraint
or taking a pledge.

3. Guarantor and Debtor

Most debtors were members or employees of family firms and mutual
guarantee must have been rather common among brothers, sons and
business partners. It must have been less common for a defaulting,
bad debtor than for somebody well known, who had a temporary
cash shortage or had to leave for business reasons some time before
his due date and needed to be helped. Further prosopographic stud-
les in archives will probably shed more light on the relations between
D and G. In CCT 5, 8a:17ff, a daughter of the deceased Pushuken

8 Koschaker 1911: 67f.
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reminds her brothers in Anatolia that they had registered as guar-
antors for a debt of thirty pounds of silver of their father.”” In EL
227:30ff. and kt v/k 156 the debtor’s brother is his guarantor, in
EL 75 the debtor’s wife, in EL 215 a sister and son of the debtor,
in EL 226:46f. a member of the same firm, and in kt 91/k 127 and
200" a man for his father-in-law. The fact, noted above, that guar-
antors may appear as co-debtors or be included in the clause of joint
liability, also implies a relationship between the two.

3.1. Rusks and protection

Acting as guarantor for outsiders and strangers was unusual, and
even inside the Assyrian community it could entail risks. The addressee
of BIN 6, 27 voices concern when he heard that the writer was reg-
istering as guarantor: “Must I enter into debt-slavery with some-
body?””* His fear may have been somewhat exaggerated, but there
are several examples of guarantors who could not escape their oblig-
ation to pay for an absent or defaulting debtor, even when this cre-
ated problems for themselves. A well-documented case is that of a
guarantor called Dadaja, who had to pay eight pounds of silver for
the debtor M. and, having no silver at hand, was forced to take out
a loan with a banker (tamkarum). The documentation reveals how he
obtained a verdict of the City Assembly of Assur, which allowed him
“to take M.’s silver wherever it is available” (also that invested in
merchandise or assets). Moreover, according to a legal ruling on a
stele with Old Assyrian laws (referred to in a letter), he is author-
ized to charge his debtor interest and compound interest (“interest
on interest”), apparently both the interest he was entitled to for the
sum he had paid for him and that which he himself had to pay to
the money-lender. The case, which I have analysed elsewhere in
more detail,”® is important in showing that verdicts of the City of

% An unpublished letter in Ankara, dealing with the financial situation of same
family after the death of the father, states: “One mina of silver, for which our father
had registered as guarantor of D, has been added to our debt.” Refusing to con-
sider a potential lLability an actual debt, I take “our debt” as “debt owed to us.”
Because the father had paid as guarantor, he had the right of regress and his claim
was thus an asset inherited by his sons.

7' Veenhof 1997c.

2 misSu Sa astanamme’u qatatim laltapputy, ana mamman ana warditim errab?

% Veenhof 1995a: 1722fF.
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Assur were passed and even regulations drafted in order to help
unlucky guarantors to get back what they had lost. While the reg-
ulation may have applied to all such cases of forced borrowing for
the benefit of somebody else, the authorization granted by the ver-
dict, which was therefore the result of a separate decision, may have
taken into account specific factors which are not mentioned (we do
not have the text of the verdict itself).

Guarantors in turn could protect themselves against risks. From
CCT 5, 8a:15fT.,, mentioned above, we learn that the house in Assur
with its furniture served as security for a debt of P., for which his
son has registered as guarantor,” and the same protection is recorded
in the contract kt 91/k 173, where two Assyrians are guarantors for
a debt of 11 pounds of silver. Lines 9ff. state: “If the silver is col-
lected to the debit of (issar) the guarantors, the debtor’s house In
Assur serves as pledge (erubbatum) for the silver.””® Something simi-
lar may be the case in TPK 1, 170, where the question is asked
whether a packet of meteoric iron, called “one pledge with my seals,”
has been given to any guarantors (mamman belu gatatim). An inter-
esting but not unique case is reported in the letter TC 3, 67,7 where
the trader E. writes that he has registered as guarantor of his agent
K. at a banker (“merchant’s house”), where the latter had taken out
a loan of thirty pounds of silver. Apparently K. was in financial
difficulties, perhaps in fact because of debts to E., and to overcome
them he had (been allowed to) borrow money for a business trip, if
E. served as guarantor. E., aware of his risk and at the same time
knowing that a profit realized by K. would enable the latter to pay
off (part of) his debts, took measures to check and control K’s com-
mercial activities. He established a claim (“laid his hand”) on the
silver shipped to Assur and asked his representatives in Assur to do
the same, once the merchandise bought for it was shipped back to
Anatolia. And there are other, similar cases.

™ Read lines 15f. bat ASSwr 4 -/ 'S t-up-tu-Su ' [erasure] ana 30 mana *® [{]a
qatansu ° [n)alputatini. A verb is missing, since the next line has to be read: [a-w]a-
tum i-za-ku-wa’. “When the affair is cleared up....”

7 This device is already attested during the Ur IIT period. According to Falkenstein
1956-7: no. 195 a slave-girl had been pledged to a guarantor, who had problems
in actually acquiring her after he had paid on behalf of the debtor.

% Edited Larsen 1967: 10, type 2:1.
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3.2. Regress

Guarantors who paid for a debtor enjoyed the right of regress, and
several records deal with this issue. Efforts to indemnify oneself and
get the money back, referred to as “suing” (§¢awm) the debtor, could
be based on the law and supported by verdicts of the City (see the
previous paragraph on Dadaja). If G paid C, the latter had to give
him the original debt-note, to serve as a kind of receipt and as proof
of his claim on D. The records documenting this, as usual, deal with
problems and complications.

Uncertainty about the payment by D is reflected in Kennedy-
Garelli 1960: no. 5, an arrangement between the three guarantors
(G,=3) concerning a debt of 5 2/3 pounds of silver, initiated by Gy,
who has so far received nothing back:

Of this silver G, did not receive anything. If G, and G; still have to
sue him (D), G, will sue him together with them for his share. If G,
and G; already have been satisfied (by D) with this silver for which
the three of us have registered as G’s, G, also is (counts as) satisfied.

Guarantors probably could be paid back in various ways, usually in
silver, but in the context of the trade also by balancing assets and
debts or by giving merchandise. An interesting case is recorded in
EL 215, where an Assyrian D owes 15 shekels of silver to an Anatolian
C, whereby C’s sister figures as G. Unable to pay silver, D gives a
plot of land “instead of the 15 shekels of silver” to C and G together.
Perhaps the Assyrian D had been married to C’s sister, both of
whom are now paid in kind.

Guarantors apparently were also liable for the normal or default
interest iIf D could not pay. In an unpublished letter we read: “As
for the 40 pounds of silver for which D has become indebted to C,
the interest on which, 21 5/6 pounds of silver, we as D’s guaran-
tors promised (verb apalum)—C has been satisfied with that silver.”
A related letter mentions that payment had taken place and was
recorded in the presence of two witnesses in two copies, perhaps
because there were more G’s or because both the G’s and D were
entitled to a copy. In the letter CCT 5, 8a:24ff., mentioned before,
a sister tells her brother that “7 1/2 pounds of silver have been paid
from your silver as interest on 30 pounds of silver for which you
are registered as guarantor.”

Payment of interest is also mentioned in some of the contracts
whereby a debtor “was given for guarantee” (see above I1.3.1) and it
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is an issue in TPK 1, 166, which reports a discussion between P. and
his guarantor S., but is difficult to understand. When S advises P.
to take (borrow?) a sum of silver, the latter has serious doubts: “Which
silver then should I take? One might charge me interest where you
are registered as my guarantor and should I then take (borrow?) sil-
ver?” S. answers: “Where you have received it in trust, you will add
20% interest, (but) where I have entrusted it (merchandise belong-
ing to P., handled by S, line 9) they will add for you 30% inter-
est.” The meaning of these words perhaps is that interest charged
for money received in trust (¢ipum) from a money-lender and secured
by a guarantor is less than a trader can charge himself when he
sells goods on credit via an agent.

The receipt kt 91/k 127,77 which records that D paid back to G,
concerns “the silver and the interest on it”: either interest due to G
because D was late in paying him back, or rather interest due to
C, since the involvment of a guarantor implies payment problems
of D (hence delay and default interest, which is a common feature
in Old Assyrian debt-notes).’”? In AKT 3, 59 a creditor urges his
debtor to pay the remainder of his debt, secured by a guarantor; if
not, he will charge interest’” and collect it “in accordance with the
tablet where 1. is registered as your guarantor.” This probably means
that he will collect it from the guarantor, who of course will indem-
nify himself at the expense of the debtor.

The law authorized a G who had to borrow in order to meet his
obligation the right to charge D “interest and interest on interest”
to cover the extra costs of the loan he had contracted with a money-
lender (see above under IL.3.1).

3.3. The debt-note

The rule was that when a debt was paid, C would return the debt-
note to D; if G paid he would obtain it to return it to D when he
was paid back. The unpublished letter kt 89/k 231 (courtesy Kawasaki)
connects payment to G with the release of the debt-note: “Sell here
the full amount (as much as is needed to pay the debt?) of mete-

7 Veenhof 1997¢: 362f.

® See for problems concerning interest to be paid for a debt secured by a guar-
antor also AKT 2, 31.

™ Lines [3ff. perhaps: “I will certainly not [waive]’ the interest.”
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oric iron for silver and give the silver to A., so that we can give it
to our guarantors (béla gatatini) and they may give up (wasSurum) the
debt-note which I. and his partners (the D’s) have validated.” But
debt-notes could get lost, which is the issue of Kennedy-Garelli 1960:
no. 1, a deposition by G:

As for the five pounds of silver which D owes to C and for which I
am guarantor, when I asked him (C) for the debt-note he said: “It is
lost!” I (G) am the one who has paid (with emphasis, anaku Sagqulaku).
Should the tablet of the five pounds of silver, D’s debt, turn up, it is
invalid.

G needs the tablet as proof of payment and as evidence of his claim
on D, who in turn would ask him for it if he repaid. In the absence
of the tablet he has this statement of the facts recorded before wit-
nesses, and the clause on the invalidity of the tablet has to protect
G and in due time D.

The whereabouts of a debt-note for 15 pounds of silver, owed by
D to C and secured by a G, are at stake in CCT 1, 13a. It must
have been drawn up in connection with the liquidation of D’s assets
after his death (which is also the subject of other documents) and
records that various persons have seen this tablet “with the seals of
D and G in the house of I., among his memoranda and notes which
are (now) in the possession of I.’s son P...” The fact that this tablet
was missing, without having been cancelled, must have been a worry,
in particular to the guarantor, the well-known trader Pushuken. The
absence of a debt-note is also the reason why kt 91/k 127 (see note
77) records that the guarantor had been paid back by the debtor
(his father-in-law) adding, as is usual for Old Assyrian receipts, that
it is invalid if it turns up.

III. PLEDGE

Pledging has been analysed in Kienast 1976 and data on closely
related features such as conditional sale, redemption, and acquisition
of pledges of defaulting debtors in Kienast 1984: §§ 95-103. A substan-
tial increase of data, thanks to new text editions,®® allows additions

® Occasionally also by improved readings of old texts, e.g. EL 190:6ff. (see note
90) and 179 (note 90).
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and corrections. I will more or less follow the line of Kienast’s analy-
sis, referring to it by paragraph number.

1. Terminology

L.1. Sapartum

The main terms are Sapartum (also attested in Babylonia and Assyria)
and erubbatum. Sapartum (henceforth &, Kienast 1976: §§ 3-5), accord-
ing to Kienast “reines Fahrnispfand,” hence movable objects, espe-
cially utensils, household goods, slaves, and (among Assyrians) also
gold and copper. It is preferred in Anatolian contracts, where it is
even used for houses (BIN 6, 236) and persons (EL 15) and hence
figures as a term for “Pfand schlechthin.” Derivation from the verb
Saparum is of course correct,®’ but this verb is never used for send-
ing goods, only for sending persons and (via them) messages. Starting
from its basic meaning, “to manage (by order, letter), administer,
direct” (sapirum ‘manager, boss’), we can define a pledge as some-
thing over which the creditor has power of disposition. There is
hence no a priori reason to limit its use to movable objects (Germ.
Fahrispfand, Sendepfand) and the word is indeed also used of real estate
in the Middle and neo-Assyrian periods. But Kienast is correct in
observing that in Assyrian documents it is never used of real estate
and persons and hence does not occur in Assyrian debt-notes. When
a man seized for a debt of 20 shekels of silver protests because he
had given a silver cup weighing 22 1/2 shekels of silver as Sapartu-
pledge, the writer of TPK 1, 21 blames his addressee for not hav-
ing registered the cup as pledge in his document.

1.2. erubbatum and erabum

This term (Kienast 1976: § 6) is used in Assyrian and Anatolian con-
tracts for persons and real estate and seems to refer to a contrac-
tually agreed pledge. It is registered in a number of debt-notes and
we have written contracts with clauses on the return and the release
of such pledges. In one instance a tablet recording a debt-claim of

¥ Once we meet the masc. plural sapran: (AKT 2, 18:8) which, if not a scribal
error, has one parallel in neo-Assyrian.
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20 pounds of wool(!) is called erubbatum.*®> The noun seems to be typ-
ically Old Assyrian, but there is one occurrence in a text from
Northern Babylonia (Tell Harmal), where it is used of a house.”®
Derivation from the verb erdbum, “to enter” (into the house/power
of the creditor), widely used for pledges,® suggests that its use for
pledged real estate (houses) may be secondary, which makes it under-
standable that Anatolian documents occasionally use sapartum for
them. The etymology suggests that C acquired possession of the
pledge until the debt was paid, but according to Kienast (§ 11ff) it
was rather a “Sicherheitspfand.” We will address this issue in IIL.3.

The verb erabum, “to enter (as pledge),” is attested in EL 86 (the
defaulting D and his wife will “enter C’s house”), kt ¢/k 1340% (an
Anatolian family enters the house of a man who provided for them),
BIN 6, 27:10f. (see above II.3.1), and kt a/k 447a, where D’s sons
make two slaves “enter” with the creditor for (ana) a large amount
of copper, which probably implies (antichretic) service.?® The D-stem?®
occurs in TPK 1, 106:2’ and 194:13ff,, where houses are pledges,®
and in EL 2:13, where a person is the object.? In TPK 1, 194 the
pledged house “is held with the silver” (bata st kaspim uktall@) until
the Ds pay, whereupon “they take the house (back).”

The number of references for erubbatum in debt-notes has increased
since Kienast § 6. Alongside simple embbatum, “x is pledge,” and
neutral embbatisu, “x is his (C’s) pledge,” we have also more occur-
rences of embbati’a, “x is my pledge,” in debt-notes which otherwise

8 “Neukirch Letter,” quoted EL I p. 231 note d.

8 IM 63153, for a debt of half a pound of silver (interest 30% per year, the
typical Old Assyrian rate!). Cf also the Hebrew nouns ‘@abén and “rubba, Ugaritic
9bn, and Greek armabon, presumably (indirect) loans.

8 Note its use in texts from Alalakh (82:11f, 83:5f, 84:4f.: ana SUDU,A ana
C erebum).

8 Balkan 1974: 30 note 12: a couple with their daughter ana bat U. zrubii ubal-
bissunu.

® Texts mentioned in EL I p. 177 note b, under “Ausfallbiirgschaft,” are not
relevant, since C and not D js the subject of “to enter with a trader/banker.” See
below IV.2.

% The use of the D-stem suggests a specific, technical meaning, otherwise one
would have used the causative §@rubum, “to bring into.”

8 TPK 1, 106: [D a house] ana C d-r-bu; 194: for a silver debt bat A. w-ri-hu.

# Emending d-ru-bu-iu, “they shall (not) pledge him,” into #-<§&>-ru-bu-u, “they
shall bring him into,” is unlikely since this last form cannot be used in an absolute
sense.

% Note EL 190 6ff,, where two houses and two slave-girls are designated as “his
pledges” (¢-ru-ba-ti-su).
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use the objective third person style.®’ This suggests that it is a lit-
eral quotation of the words by means of which C claimed the pledge,
similar to the use of the first person of the verbs sabatum and dagalum,
mentioned under ¢), and in “I will enter a banker’s house,” discussed
under IV.2.

Contrary to Hirsch 1969, mazzazum is not a pledge, but presum-
ably a metal statuette, which could be pledged;** mazzazanum is not
used in Old Assyrian. Equally uncertain is maskanum, which proba-
bly designates a deposit, which occasionally may have served as secu-
rity; as such we find merchandise (CCT 5, 2a:21ff; TC 3, 63:29ff)
and tablets (kt k/k 16, courtesy K. Hecker).

1.3. Some verbs

Several other verbs occur in texts which mention sureties for C.

1) sabatum, “to seize,” in the sense of bringing under one’s power.
In EL 91, if a debt of 22 1/2 shekels of silver is not paid in time,
C will seize Z. (one of the debtors) and the woman N. EL 292
(above under III.1.1) shows that sabatum does not necessarily mean
high-handed action such as distraint; it can be used of a mother
who wants to get back her daughter sold into debt-slavery (Kienast
1984: text no. 10:5). If the creditor’s right to “seize” an object or
person belonging to a defaulting debtor is stipulated in the debt-note
(EL 91), pledging is meant, not distraint, which is never contractual.
Without context we cannot decide which of the two is as stake, as
is the case in AKT 2, 32, where “one seized 5 pounds of silver, the
house of his father-in-law and his wife” for a substantial silver debt.
Note that the tablet of EL 91 has C speaking in the first person
(asabbat), while the envelope uses the third person (isabbat).

2) gatam Sakanum ina, “to lay hands on,” in the sense of “to estab-
lish/have a claim on,” frequent in commercial contexts, where traders
obtain secunty or establish a claim by “laying their hands on” mer-
chandise. Attested in TPK 1, 100 (case of the tablet kt 91/k 107),
where for a debt of two pounds of silver “C’s hand rests on” (gat:
C Saknat) a mule and 125 fleeces, in EL 226:1f., where for a silver
debt C’s hand “rests on” a lot of textiles, and in OIP 27, 59:30,

9 AKT 1, 44, KKS 15, Larsen-Moller 1991: 230 no. 3 line 13; TC 3, 232; 222;
kt 86/k 202.
9 See Dercksen 1997: 84f.
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where “C’s hand rests on W.,” the wife of D (damaged duplicate
EL 24). In the last text, a debt-note, it clearly means that the per-
son/object mentioned is a hypothecary pledge.

3) dagalum, “to look at,” occurs in debt-notes usually (not in EL
92) in the first person singular with C as subject and the pledge as
object; see below III.2, table 2, notes h-j, kt d/k 43:18 (object: the
debtor’s house), and three unpublished occurrences all in the first
person singular. The verb is usually translated as “to own,”®® but it
is also used as “to have a claim on,” especially in some unpublished
debt-notes, where “for the silver (owed) the creditor looks at whichever
(of the debtors) is solvent and available” (ana kaspim Salmam u kinam
waggal). While both meanings are conceivable with pledges, the verb
cannot be taken as evidence of a possessory pledge, as Kienast 1976:
par. 18 does. As will be argued below (III.3 end) it states that the
creditor has a claim on, a title to property of the debtor, without
indicating how this claim has been or will be realized.

4) 1zezum ana, “to stand for,” used of guarantors who “stand in”
for a debtor or creditor (see above IL1), but when the subject is
impersonal it may denote a pledge as security. In EL 217:24ff a
debtor’s house, slave-girl, slave, furniture and whatever he owns
“stand for this silver” (ana kaspim annim izzaz).

5) k&ulum is frequent in connection with pledges, to express the
idea that the creditor “holds” the pledge, or that “the pledge is held”
(passive stem; Sapartum etc. uktal); note the imperative in EL 262:7,
when silver and gold are offered as security. It is a common verb,
generally used for “detaining,” “keeping” persons and objects (mer-
chandise, tablets, etc.), which focuses on the effects and not on the
legal basis of the action.”* Hence, in the absence of the words “as
pledge” (ana Sapartim), it may equally well imply pledging or distraint
or simply “retaining, withholding” an object or person and the choice
is not always easy.® Most people “held” (also “by the hem of their

% See CAD D, 22, c; also in kt 91/k 426: a woman lives in another person’s
house, but does not own it (la tadageib).

% Note its use in Larsen-Moller 1991: 227, in a debt-note which stipulates inter-
est “if D keeps the silver.”

% CAD K 509f. complicates matters by listing under c), “to hold valuables as
security or for other reasons,” both references which add “as pledge” and others
which certainly do not imply pledging. Moreover, it adds a separate meaning ¢),
“to hold back, to detain a person or an animal as pledge, security, or for other
reasons,” which lists a dozen OA references, most of which do not refer to pledg-
ing, but also CCT 1, 1la:17, which adds “as pledge,” and ICK 1, 61 (“hold the
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garment”) are no pledges, and letters may report that merchandise
is seized and “held” in order to force its owner to meet his obliga-
tions. The iterative Dtn-stem® occurs in EL 180 and probably means
antichretic use of a pledge: L. gives an amount of silver to S. “for
holding the storeroom” which she will leave when, at her request,
the silver is returned.

6) sesw’um, lit. “to make go out,” “to obtain the release of,” like
ka’ulum has a wide use and is particularly frequent for the release of
a debt-note after the debt has been paid, which is similar to the
release of a pledge. It is used for the release of a pledge which had
“entered” into the power/house of the creditor, with the one who
pays (debtor or guarantor) as subject. It is attested in BIN 6, 68:28
of s-pledges held by an Anatolian creditor, but in several cases what
is released is not called a pledge, in OIP 27, 12:13 and kt 89/k 313
(a debtor out of the house of his Anatolian’ creditor by paying his
debt), EL 252:23 (a slave-girl), TC 3, 51:20 (a textile “held” for four
shekels of silver”), and AKT 2, 53;18 (a bronze object). This makes
it difficult to distinguish between pledging and distraint.

7) wassurum denotes the release of an object or person retained or
detained by the person who “holds” it. It is frequent in the trade
(“release of merchandise” upon payment or when a security is offered),
but also occurs with pledges and deposits.®”’

8) rakasum, “to bind,” is very frequent in the expression that the debt
“is bound on/on the person of” (ina sar/qagqad . . . rakis),*® which turns
what is mentioned before rakis into a co-debtor or security, a kind
of hypothecary pledge (see also below IV.1). Items mentioned in this

3 K«

stave-girl until T give you your silver,” to be connected with EL 252), where pledging
is very likely.

% ana kuta’ulim, also used of a pledged house in kt n/k 1528 (pace Kienast 1976:
220 note 10, who assumes a passive stem; not in CAD K). Note the use of the iter-
ative stem of the verb “to cultivate” in Middle Assyrian texts (KAJ 13:35 and 21:22)
for antichretic used of pledged fields.

% See for this verb EL II p. 53 and note the exceptional use of the basic stem
in VAS 26, 1:11, with a tablet given in deposit as object.

% The preposition issé can be used with persons and objects, but gagqudum, also
current in the expression for joint liability (ma qagqad SalmiSunu kiniSunu rakis), origi-
nally referred to a person (cf. na gaqqidisu u betisu rakis, EL 20). ma gagqad subse-
quently developed into a compound preposition used when persons pledged are
followed by inanimate objects, such as houses, and even when no persons at all
are listed (kt 89/k 282:15: i-gagqad bétiSunu u mimma 5% rakis). Note i-qaqqad Salmisunu
bensunu, TC 3, 218 alongside i-gaqgad SabmiSunu u kimiSunu i-betSunu u babisunu rakis,
AKT 3, 10.
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formula are wives, sons, daughters, children (serrz; also “youngsters”
subrum), slaves, slave-girls, houses, fields (kt f/k 171), a gate (babum,
AKT 3, 10), other property (alanu, EL 188), and “whatever there
is” (TC 3, 238; ket 89/k 282). Such a listing at the end of the debt-
note is similar and presumably equivalent to an initial statement, in

e “debt formula” (C usser D i), where D is followed by his fam-
ily, slaves, house, property, etc., such as in TC 3, 237 and 238 (in-
cludes “his oxen”). The same reality is expressed when KTK 95:5-7
writes: “slave-girl(s), slave(s), house, his children and fields are of
C,” and all these formulations seem to secure the creditor a kind of
general lien.

2. Occurrences and items pledged

As observed in Kienast 1976 (§ 3), Sapartum occurs in letters and judi-
cial documents, but not in Assyrian debt-notes, which suggests that
this type of pledging was normally effected by oral contract, before
witnesses. This explains occasional problems about the identity and
status of objects in somebody else’s possession, presumably similar
to those anticipated in LH 122ff for deposits. In EL 179 (collated)
a disagreement concerning the nature and number of objects handed
over as pledges was solved:

Before these men (seven arbitrators), the s-pledges which I. had put
at the disposal of S. were enumerated: one hammerstone(?), and 6
gabliu-objects and 2 cups(?)—these he had put at the disposal of S.
son of A. as pledge for half a pound of silver as interest.*

Similar problems are recorded in EL 292.'% When A. demands the
return of household items (una@tum) which his wife Z. had given to
another couple “for safekeeping” (ana nabsém), i.e. as deposit, the
other wife admits having obtained (sabatum) them, but as pledge,

% After cleaning the dirty tablet T could read in lines 9-16: Plp-gi-um DUMU
A-bi a-€ 1 PSu-Anum DUMU Ku-da-a "' a-wi-lu-ii a-ni-ii-tum ga me-er ** a-wa-tim $a
Jlis-tikal ** [u] Su-Anmim "* mahar awile 'S anniditim Sa-ap-ra-tum *° Sa I-li-is-ti-kal a-na '
Su-A-mm i-di-id-ni 1-zi-<k-ra. That the silver is called kaspum Sa sibtim, “silver as inter-
est” (rather than “silver at interest”), may imply that the pledges had been given
to secure the (default?) interest, not the principal.

10 Now CCT 5, 17a, with its duplicate TC 3, 266.
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because Z. had borrowed silver at interest from her. Moreover, she
had loaned Z. another sum of silver in exchange for a s:-pledge. She
is ready to yield the items (unitum) if she is repaid. Z. confirms the
latter transaction, secured by a pledge, but denies the existence of
the former debt: “I did not put any wnatum at your disposal as
pledge!.” A similar problem!®! is related in VAS 26, 1, where D’s
representatives paid his debt, obtained his debt-note, and left it for
safekeeping (ana nabsém ezabum) with 1. Later I. refuses to relinquish
it to the debtor, asserting that it was deposited with him as pledge
(ana Sapartim ddPunissu), which D emphatically denies and tries to
prove by means of witnesses.

In Anatolian debt-notes Sapartum is used for all possible pledges,
including houses (BIN 6, 236 and TC 3, 240 + TC 2, 66) and slaves
(ICK 2, 116). The variety of items attested as $.-pledge both in
Anatolian and Assyrian texts has increased since Kienast 1976 and
now includes meteoric iron (TPK 1, 160), jewels (a golden pectoral,
ICK 1, 190: 28; a ring of amitu-iron, KTK 68), gold (CCT 4,
29b:31£; ke 89/k 119), golden (statuettes of ) gods (kt 92/k 212:5),'%
silver (ICK 1, 171:6£), tin (VAS 26, 60:14, KTS 13:28), a silver cup
(TPK 1, 21a), a hammerstone (CCT 4, 35:13; EL 179:17), various
copper and bronze objects (supannum, kt 91/k 179; agurum, BIN 6,
90:18; sugarria’um, TC 2, 61:3), household objects (unatum, EL 292,
KTS 47¢:20, CCT 3, 42b:16), wool and a saddle rug (ICK 1, 37b:17).

Not mentioned by Kienast, but important in the context of Old
Assyrian trade, is the use as pledges of “valid tablets,” usually debt-
notes which embody a claim, which their indebted owner may offer
to his creditor as pledge. Examples are AKT 3, 98:27f, CCT 3,
42b:6f., VAS 26, 1:11f. (pledge or deposit), kt 92/k 179:26f. (a tablet
of 34 1/2 pounds of tin), BIN 4, 112 (= EL 320 + CCT 6, 17a; debt-
notes called Zsurtum, which the karum had made available as pledge),'®®
kt 92/k 212:6f. (a debt-note of 100 shekels of silver), and the unpub-
lished letter quoted in EL p. 231 footnote d, which reports on the

1 Also for us, in less explicit contexts, because for both actions the same verbs,
“to give,” “to put at the disposal of” (nad@’um), and “to leave to” (ezabum) can be
used.

102 Written DINGIR-4 $a hwdsim, and in the parallel memorandum kt 92/k
206:12f1. 20 i muniitam Sa hurasim.

103 See for this text and Zsurtum, Veenhof 1995¢: 3241, and for tablets treated as
assets (“Aktivwerte”) already EL II p. 53.
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transfer of “a valid tablet of 20 pounds of wool(!), being the debt of
P., pledge of the creditor” (erubbat tamkarim).

Even more interesting are indications that debt-notes could be
drawn up for the sole purpose of serving as security or pledge for
a creditor. This possibility was first suggested by EL in their com-
ments on text 102! and I found new evidence of it in AKT 3, 104.
Here the debtor S. hands over to his creditor a debt-note of his
brother for exactly the same amount as his own debt, due to an
anonymous creditor (tamkarum), which is deposited as security in a
sealed packet, in the house of a third person. The letter was writ-
ten because S. had paid and is now entitled to receive the pledged
tablet back.'® The question how a creditor could use pledged debt-
notes is treated in 3.4 below.

Pledges played a role in commercial traffic, but commercial debts
secured by an erubbatu-pledge are not very numerous and the debt-
notes in which they occur do not specify the reasons for requiring
them. We can only go by the names of the debtors (Assyrians or
Anatolians, men or women) and the size of the debt. In KTH 13
the instruction is given to sell imported textiles to the local palace
only for cash, “do not give them (at credit), not even if they offer
a $-pledge,” and when imported tin is deposited as $-pledge, the
writer of VAS 26, 60 is warned: “your tin should not be tied up!”
(lines 14f). There were other methods of securing commercial debts
and the best attested one is that of “laying one’s hand on” assets of
the debtor, as is recorded in the memorandum EL 226:1f. for a
commercial debt of 5 pounds of silver. This is a formal act, per-
formed publicly, before witnesses (“in the city gate,” according to
TC 3, 69:27f), and the claim thus established prevents others from
seizing the assets in question.

1% The contract mentions the possibility that the creditor “satisfies himself” for
a debt of 14 pounds of good copper “by means of an outstanding claim” of his
debtor. Since the possibility of that claim yielding more or less than his debt is not
considered (as it is in EL 297, in connection with the sale of pledged slaves), the
size of his debt may have equalled the value of the outstanding claim and EL 102
have been drawn up for the purpose. Note, however, that nothing is said about
returning the ceded debt-note “if he has not received anything” and that the amount
of the debt is rather small (ca. 10 shekels of silver), which may have suggested an
“easy” solution.

105 See Veenhof 1997a: 359.



134 KLAAS VEENHOF

Table 1. Debt-notes registering an erubbatu-pledge

text cred. debtor  debt in  term i interest Dledge other data
silver weeks d(efault)

AKT 1,44 Ass. Ass. 20 sh. — 30 % woman extra security’
+daughter
EL 190 Ass.  Ass. 102 — — 2 houses, guarantor?®
2 slaves
EL 227:27f.  Ass.®  Ass. 40 — 30 % slave-git] guarantor
1475 Ass. Ass. 120 13 w. — wite, slave, extra security
house
KKS 15 Ass.  Asst 20 — 60 % slave-gir]
FT 3% Ass.  Ass. 60 — — slave-girl,
slave
TC 3, 222 Ass. Anat® 20 — 120 % house
TC 3,232 Asst  Ass. 180 6w 30% d. 2 women guarantor
+house
TC 3,233  Ass.  Ass. 9l 1/2 7 w. 30% d. slave
kt n/k 1716  Ass. Anat. 45 52 w. 30% d. slaves,
sister, house
ke 86/k 202 Ass.  Ass. 36 — 30 % slave joint liability
ke 89/k 312 Anat.  Anat. 30 . — person’ redemption
ke 91/k 1 Anat.  Anat. 1] 2/3 ¥ 50% d. slave-girl joint liability
kt 92/k 1038 Anat. Anat. 30 — 120 % woman +
sulyrum

“Unti] he satisfies me nobody shall approach them” (the pledged women; lines 9-11).
® Not very clear: “Silver which from C D took; D took the silver, P. (a guarantor?) is
not involved” (la tahhu), but the pledges are “of (belonging to or supplied by?) P.”

¢ C = tamkarum, guarantor is D’s brother.

If D defaults C can borrow the silver at D’s expense with a merchant.
D = two Assyrian women.

30 shekels bealatum and 30 shekels cash.

D = ZI-a, Anat. woman?

P C = tamkarum.

" Hamarsi, man or woman?

i The festival of Ana.

@ = oa

Only fourteen debt-notes record such a pledge and the debts secured
by it in general are not very big. There are only four of more than
one pound of silver and none is a substantial commercial debt in
the range of five to thirty pounds of silver, the result of credit sale
and consignment to agents. For lack of background information we
do not know why these debts were secured by pledging, but several
clearly were considered risky, since they register additional security
such as a guarantor, joint liability, or borrowing by the creditor (note

106 Larsen-Moller 1991: 230 no. 3.
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d). The five cases of a pledge for debts of Anatolians also fit this
pattern and three of them also stipulate a much higher (default) inter-
est, which is also the case in KKS 15, with two Assyrian women as
debtors. T also note that nine of these debts have no payment term,
that four stipulate no interest at all, six interest right from the begin-
ning, and four default interest, which is therefore not incompatible
with security by pledging. When neither a term of payment nor
interest is stipulated, the pledge might well have been in the hands
of the creditor, perhaps for antichretic use, but this 1s only certain
for kt 89/k 312, where the debtor, when she pays the debt, “will
take along” (itamu; hence, get back) the pledge. The extra security
stipulated in AKT 1, 44, which “reserves” the pledge for the cred-
itor, must have been useful whether the pledges were in the pos-
session of the creditor or not (yet).

The few occurrences of erubbatum outside debt-notes offer the fol-
lowing picture: KTS 2, 9: two (expensive) houses in Assur pledged
for a debt of 49 pounds of silver; kt 92/k 173: a house in Assur as
hypothecary pledge for two guarantors “if the (11 pounds of) silver
is collected” at their expense; Neukirch letter (EL I p. 231 note d):
transfer of a debt-note for 20 pounds of wool(!), called erubbat tamkarim,
“pledge of (accorded to) the creditor.” While the monetary value of
the last debt is not high (perhaps between 5 and 10 shekels of sil-
ver), the first two are substantial commercial debts and they fit the
pattern of using expensive houses in Assur as security.

Evidence for sapartu-pledges is more extensive and more varied
than that for erubbatu-pledges, especially in letters and judicial records,
but occurrences in debt-notes, as pointed out by Kienast 1976: § 3,
are rare. In the following table I add to debt-notes mentioning Sapartu-
pledges others where pledging is stated in a different way.

Table 2. Debt-notes registering sapartu- and other pledges

text cred. debtor debt in term nlerest Dledge other data
Slanmaly)  silver S(apartum)®

EL 15 Anat.  Anat. f. 15 sh. summer — — §. daughter joint

+grain liability

TC 3, 240  Anat. "Anat. 18 sh. sowing = — $ house®

BIN 6, 236 Anat. Anat 24 3/4 sh. — — . house

kt 92/k 178 Ass.  Ass. £ 30 sh. — 30% & tablet joint

liability*
ke 92/k 228 [...] 2 Anat. [] I month  x% S[7? joint

liability?
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table cont.
text cred. debtor debt in term interest  pledge other data
Slamily)  silver S(apartum)’

ke m/k 118 Ass.  Ass. 15 sh. — 40% S supannum

kt v/k 171  Ass.  Anat. 75 sh. — 10% house®

ke 87/k 96  Ass.  Anat. 72 sh. — grain house, fields'

TPK 1, 88 Ass. 3 Ass. 12 sh. — — house#

AKT [, 45 ‘Anat’ fAss. 9 sh. harvest ~— — | person®

EL 14 Ass. Anat. 60 sh. X months — house, wife,
children’

EL 92 Anat.  Anat. 90 sh. — — house + 3
persons!

EL 24 Ass.  Ass. . 20 sh. — 30% wile of D*

EL 91 3 Anat. Anat” 22 1/2 sh. autumn = — 2 persons'

kt 87/k 104 Ass. 2 Ass. 9 sh, — S L person™

EL 86 Anat.  Anat. f. 27 sh. summer — — 2 debtors”

¢ Expressed by ana Sapartim ka&’ulum, active or passive stem.

® “When she pays the silver they (3 creditors) will leave the house.”

¢ Memorandum, creditor tamkarum, debtors 1., A, and 2 sons of A.;; B. “assistec the
debtors.”

Pledge is a debt-note for approx. 34 1/2 pounds of tin (equivalent to approx. 5 pounds
of silver).

Interest 1/2 shekel of silver per month, hence a debt not greater than about 10 shekels;
“if they do not pay, the s-pledges will be taken away” (ittabbald).

“If D satisfies (the creditor), D will leave for (i.e. return to) his house (ana bansu ittallak).
Courtesy Hecker; pledges % kaspim annim uktallz.

Pledge is “the house held by the silver” (it kaspim bt uktallir); “if they chase him (C)
away (taradum) they will give him back the 12 shekels of silver and he will leave (the
house).”

Creditor Ku-r-ba; pledge: “for the silver I ‘look at/own’ (adaggal) 1.”

“I (C) look at/own (adaggal) his house, his wife, his children.”

For this slver he {C) looks at/owns (idaggal) the house, K., the girl and the slave-girl;
who pays the silver to C takes the house.”

Debtor is Ass. with Anat. wife "W.; pledge: “C’ hand rests on "W.” (see duplicate OIP
27,59:30).

Creditor Ta-ta-a; “if they do not pay I will seize (sabatum) Z (third debtor) and 'N.”
Courtesy Hecker; “if they do not pay they will take along ({ara@’wm) K. instead of their
silver.”

“If they do not pay they will enter the house(hold) of the creditor.”

<

Q
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The debts in most cases are small. Three of those for more than
one pound of silver have Assyrian creditors and in the fourth, for
90 shekels, the well-known Anatolian moneylender Tamuria is cred-
itor. Some of the smaller debts may have been commercial, but most
probably were domestic and consumptive. Note that none of those
with Anatolian creditors stipulates interest.

In letters and various records we find approx. thirty references to
a variety of sapartu-pledges (mentioned above), which are made avail-
able, held or returned. These references, in combination with those
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listed In the two tables, can give us some idea about the value of
the items pledged, especially in relation to the size of the debt. In
many cases we cannot be sure, because the value of houses, slaves
and various objects used as pledge is not stated and will have var-
led, but some conclusions are possible. Houses, children or slaves
pledged for relatively small debts must have offered a good security,
especially the houses pledged for 12 (TPK 1, 88), 18 (TC 3, 240),
20 (TC 3, 221), 24 3/4 (BIN 6, 236) and 30 (kt n/k 1830) shekels
of silver, and slaves pledged for debts ranging from 9 to 40 shekels,
listed in the tables above. A clear example of an attempt to strive
for equivalency is TPK 1, 21, where a debt of 20 shekels of silver
plus interest is secured by pledging a silver cup (kdsum) of (weighing)
22 1/2 shekels.'” ICK 1, 37 surprises us by mentioning that even
for a debt of only one shekel of silver a quantity of wool and a sad-
dle rug had been given as Sapartu-pledge (and had been given back
after payment). On the other hand, even two (expensive) houses in
Assur are not equivalent to a debt of 49 pounds of silver (KTS 2)9).

Traders of course were well aware of the value of pledges and in
EL 297:x + 9ff. an Anatolian debtor, unable to pay, tells his Anatolian
creditor “take my boys (slaves) along, sell them for silver, satisfy your-
self with the silver you are entitled to and let the rest of that silver
count as owed by you.” In other cases, however,'® a possible difference
between the size of the debt and the yield of the sale of the pledges
(slaves and a house) is not considered. With large commercial debts
the yield of pledges, when sold, could be deducted (sakhurum) from
the original debt, when accounts were settled.

3. Hypothecary or Possessory Pledge

Kienast 1976: § 11f. correctly assumes that movable objects figuring
as Sapartu-pledge were usually handed over as security to the creditor
(and are thus “Besitzpfand”),'® but he rejects this for real property

107 But silver cups served as “concrete money”; they occur together with silver
and gold, at times with their weight/value specified, see CAD K 254,1,a,1’.

108 Adana 237E (debt of 30 shekels of silver) stipulates: “If the debtor does not
pay, the (female) creditor can sell the slave and the house and so get her silver.”

% In EL 292 a woman “took” (sabatum) such a pledge from another woman
when she borrowed only 1 1/2 shekels of silver! Note also, in a trader’s last will,
the bequest of “the fapartu-pledges he has in possession” (Garelli 1965: 153, Sch.
23:58f.), mentioned alongside slaves and donkeys. When kt 91/k 228 stipulates that,
if a debt is not paid within one month, “their szpartu-pledges will be fetched”
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and persons, both among Anatolians (as saparfu-pledge) and among
Assyrians. An Assyrian erubbatu-pledge would have been no “Besitz-
pfand” or “Ersatzpfand,” but merely a hypothecary “Sicherungs-
pfand,” much better suited to “commercial ideas.” Arguments for
this view are 1) absence of evidence for antichretic use of the pledge
and (hence) also no special clauses to protect their possessor against
risks; 2) competition with other liabilities which provide security to
the creditor—such as a) (default) interest, b) joint liability by a plu-
rality debtors, and c) availability of a guarantor—which would make
possession of the pledge improbable and superfluous; and 3) occur-
rence of anonymous famkari as creditors, hence the possibility of ced-
ing debt-claims, which would create problems with possessory pledges.
Consideration 2) also makes him reject the idea that the pledge
would automatically become the property of the creditor if the debtor
defaulted (§ 17), but for what happened if other security failed he
can only refer to one letter, where a debtor’s house is sold.!'® The
“Eigentumspfand,” whereby the pledge becomes the property of the
creditor, with the possibility of redemption and occasionally with cer-
tain restrictions, would have been alien to Old Assyrian law, but a
feature of Anatolian law (§§ 17-20).""" Kienast’s words “Pfandbestellung
in der Form der Eigentumsubertragung” (§ 18) imply that this was
not the conveyance to the creditor of an existing (hypothecary or
possessory) pledge, but pledging by formal transfer of property rights,
which Kienast, consequently, does not present as a consequence of
the debtor’s default.

Existence of the hypothecary pledge is clear from some of the
contracts listed in table 2 (see notes d, k, I, m, and n) which stipu-
late that the creditor will only acquire them if the debtors default.
According to kt 87/k 104 the creditors in that case “will take along
the person pledged instead of (kima) their silver.” Kienast’s denial of
the existence of the possessory pledge, however, is problematic in
view of the data of our sources. And while his theoretical arguments,
partly negative and circumstantial, partly based on what he calls

(Sapratusina ittabbald), this probably means that the creditor obtains pledges on default
of payment, not that he takes possession of hypothecary pledges, which in that case
should have been registered.

10 The unpublished letter quoted in EL p. 231 footnote d, already mentioned
above; but the debtor’s house which is sold is not identified as erubbitu-pledge!

""" As proof he refers to contracts now edited in Kienast 1984 as nos. 10, 26,
27, and 32 (TC 3, 255 is not included there).
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“Haftungskonkurrenz,” have some force, they cannot decide the issue.
In paragraph 1.3, on the cumulation of security, also among Assyrians,
we met a Sapartu-pledge in the form of a packet of gold, no doubt
in the possession of the creditor, alongside a guarantor, joint liabil-
ity, and default interest. There is no reason why possessory erubbatu-
pledges could not also occur in combination with joint liability or
default interest. Moreover, default interest is a compensation or
penalty for not paying in time, but does not secure the return of
the principal, for which both a hypothecary and possessory pledge
would be useful. When in kt 91/k 228 the debtors default “their
pledges will be taken away and they will add interest.” It is also
doubtful whether we may apply the “logic” observed for Assyrian
contracts to those between Anatolians, where cumulation of security
(in particular joint liability in combination with pledging and occa-
sionally guarantors) is frequent. It seems better to start from a detailed
analysis of what the sources say.

Important is the interpretation of the debt-note TC 3, 240 (between
Anatolians), which states that when the debt is paid the creditor “will
leave (wasa’um) the house held as Sapartu-pledge,” hence a clear exam-
ple of a possessory pledge. Kienast (§ 16) takes this, “trotz des
Wortlautes,” as a guarantee clause which states the right of the cred-
itor to claim (“beanspruchen”) the pledge until he is paid. While it
is not easy to determine in whose interest the guarantee clause is,'"
it 1s unacceptable to read into “leaving” (the house) only the right
of “claiming it,” thereby turning it into a hypothecary pledge. The
same verb is used in other texts where a building is held as pledge:
in EL 180 the creditor will leave the storehouse held as (presum-
ably antichretic) pledge, when D returns the silver, and in TPK 1,
88 (above table 2, note g) the creditor does the same with a house
held as pledge, if the debtors “chase him away” (faradum). The last
verb, as other occurrences show,''® implies that the creditor possesses,

127 Literally: “She (D) pays and then they (C’s) leave,” without conjunction. A
clue could be the linking of the two verbs not by the simple connective -ma, but
by -ma u, which could mean “only when,” but this requires proof, especially for an
Anatolian contract. Note a similar construction in EL 180:13f.; “Whenever (immat:)
C demands her silver back, D returns the silver and then C leaves the storehouse”
(held as pledge; kaspam tutarma 2 tusst), where C has the initiative, and in TPK I,
88:8ff, where D has the initiative. We have debt-notes which show that the notion
Kienast prefers, “until he is paid,” are explicitly rendered by the conjunction ads,
“until,” e.g. in AKT 1, 44:9 and KTK 95:20.

113 Note the unpublished contract HK. 1005-5534, quoted in Veenhof 1997b:
143 footnote 58, where its object is a woman “living in the house.”
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occupies it, and this is confirmed by EL 92 (above, table 2, note ),
where he who pays “takes (laga’um) the house,” s¢il. from the cred-
itor, as is also the case in TPK 1, 194, where the debtors, if they
pay back the guarantor, “take their house.”

Possession of the pledge is also clear from kt v/k 171 (above, table
2 note e), where after payment the debtor “leaves for his house,”
which means that he could return home, leaving his creditor’s house-
hold. This situation is also implied by kt v/k 157 (courtesy V. Donbaz),
where the creditor after payment has to “release” (wasSurum) a (pledged)
girl to the debtor, on penalty of a heavy fine. Unambiguous is kt
89/k 312 (above, table 1, note i), where the debtor, if she pays,
“takes along” (fara’um), hence gets back, the person held as pledge.

Clauses protecting the creditor as possessor of a pledge are rare
but not totally absent. The stipulation that “nobody shall approach”
two women held as erubbatu-pledge until the debt is paid,'"* is more
likely when the pledge is in the possession of the creditor. When in
EL 297 the debtor S. offers his creditor N. his “boys/slaves to take
them along to sell them,” N. only accepts if S. promises that “whether
they perish/die or live,”!" it is for the account of the debtor. The
rules concerning a possessory pledge may have been similar to those
obtaining for a (pledged?) person sold into debt-slavery “instead of”
the amount of the debt. In Kienast 1984: no. 32, the availability of
a male substitute protects buyer-creditor in such a case against vin-
dication or flight of the girl bought. Evidence for antichretic use in
the form of obligatory service can be found in TPK 1, 156a, where
an indebted Assyrian, redeemed (line 6: tapfur!) by a woman, “is held
by the silver” (she paid for him) “and will serve/assist her''® for five
years.”!"” Antichretic used of a pledged house “held for silver” is
probably contained in kt a/k 1044,"® where it is occupied by the
creditor’s wife, who has to leave it when he is paid.

The conclusion must be that both hypothecary and possessory
pledges occur among Assyrians and Anatolians. It is impossible to
decide in each case which of the two is meant, because most pledges
in debt-notes occur in nominal clauses, which say nothing about

4 AKT 1, 44, see above table 1, note a.

U Lines x + 17: shalbiqi[ma. . . ], line x + 22: i-mu-tit +-ba-lu-fi-ma, see CAD B 56,3,a,1”.

18 gassa isabbat.

"7 Contrast Ka 1096 (Donbaz 1971/2), where the redeemer has a simple debt
claim on the father of the redeemed person.

8 Bayram-Veenhof 1993: 90, ¢).
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their transfer and the verbs used (“to hold,” “to look at”) are ambigu-
ous. Their hypothecary nature is clear when their transfer is linked
to default of payment (“If D does not pay...”), when it is said that
“the creditor’s hand rests on it” (TPK 1, 100), or when the verb is
clearly in the future tense (“the creditor will seize . . .,” EL 91). Their
possessory nature is obvious when upon payment the creditor has
to “leave” the pledged house or the debtor/guarantor “takes along”
the pledged person. I consider it rather likely that in many cases
persons or houses “held as pledge” actually came into the hands of
the creditor, as attested in some texts (see III.1.2). This is also sug-
gested by the use of this same terminology (“to be held by/with the
silver”) in Old Assyrian service contracts. The great majority con-
cern employees who in exchange for receiving an interest free loan
“are held by the silver” and have to serve its owner.'"” Their situ-
ation is comparable to that of antichretic personal pledges, as for-
mulated in Old Babylonian contracts, where “the capital has no
interest, the antichretic pledge no wage,”'® and this parallelism sup-
ports the idea of antichretic use of pledges.

We may introduce a further distinction by assuming that on default
of payment pledged items could become the legal property of a cred-
itor also by transfer of title only, without physical delivery of the
pledge. Such a solution is suggested by occurrences of commercial
debts secured by the creditor establishing a claim (“lay his hand
upon”) on merchandise of the debtor to make sure that the pro-
ceeds from their sale will be available to satisfy him; see TPK 1,
100, discussed below (III.4 with note 130). Legal ownership without
physical possession is likely in case of a kind of general lien, when
the contract states that “until the the creditor has been satisfied all
he (the debtor) owns belongs to him” (KTK 95), or when some con-
tracts use the verb dagalum with the creditor as subject, if that really
means “to own” (see table 2, notes h, 1 and j, and IIL.1.3 on this verb).
Kienast 1976: § 18, taking this meaning for granted, considers them
as “das Eigentumspfand begriindend.” The purpose of these clauses
may have been to secure their easy, automatic conveyance in case

19 See Veenhof 1994, also for crticism of Kienast’s view that most such con-
tracts were concluded to provide security for existing, unpaid debts.

' See Eichler 1973: 50ff. The comparison may include the staternent that the
father who rented out his son in this way, “when he returns the silver takes his
son along where he wants” (EL 161), with the verb taa’um typical for {reeing
pledged persons.
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of default of payment, as with a “Verfallspfand.” This is clearly the
case in kt n/k 71,'%" where indebted parents sell a son for 45 shekels
of silver to the creditor and we read: “He (the father) will pay the
silver within four years; if he does not pay he (the creditor) will take
him along.”

While the ambiguous and laconic formulation of many contracts
makes us guess at what really happened, EL 92 suggests still another
distinction. After stating that for a debt of 1 1/2 pounds of silver
the creditor “looks at” the debtor’s house, son(?), daughter and a
slave-girl, there follows: “Who pays the silver to C takes the house.”
This suggest that the single verb dagalum covers the general notion
of a security claim on possessions of the debtor, without by itself
specifying whether this security is hypothecary or possessory. It may
therefore cover different realities: the house as possessory pledge,
which the creditor will hand over (give back) to whoever pays the
debt (the debtor or a guarantor?), while the members of D’s house-
hold seem to have served only as a hypothecary security, automat-
ically annulled by payment. This suggests that in many more cases
where (all) the possessions and members of the debtor’s household
are covered by a security clause (“general lien”) such distinctions are
possible. It supports the idea that where a debt was protected by
various types of security, on default certain priorities or preferences,
presumably of the creditor, came into play, as also suggested in
Kienast 1976: § 15. What the clauses, perhaps at times deliberately
vague and ambiguous to provide the creditor with a choice of secu-
rity, actually meant or could imply only becomes clear when we can
see what happened when the debtor really defaulted.

4. Default, Seizure, Forfeiture, and Foreclosure

Clauses in some contracts (above, III.2 table 2, notes d, 1, m) show
that on default of payment the creditor could take possession of a
hypothecary pledge, by “taking along” personal pledges, “instead of
his silver” (kt m/k 104, see II1.2) and by occupying a pledged house.
The letter K'TS 2, 9:13 instructs its addressee to “seize both houses”
which had been registered as erubbatu-pledge for a debt of 49 pounds

2 Donbaz 1988: 48f.



THE OLD ASSYRIAN PERIOD 143

of silver. To make sure such actions were possible C’s claim on the
pledge had to be protected (see AKT 1, 44, table 1, note a). The
seizure of a consensual pledge, registered in a debt-note, in general
should not have presented problems, but occasionally we see author-
ities play a role when debtors were handed over to their creditor.
In kt a/k 477 an Assyrian karum-court decides that four persons (two
sons and two slaves) “will enter and be held by” a creditor for a
large copper debt, and in EL 188 it is the local Anatolian ruler who
“hands over” an Anatolian family to an Assyrian creditor. Unfortunately
we do not know the background of these cases, nor whether the
people involved had served as pledges, but it is anyhow clear that
the Anatolian authorities could be involved in the sale of country-
men into debt-slavery.'?

How the pledge was used to satisty the creditor is rarely men-
tioned. While antichretic use is likely when houses had become the
creditor’s possession or persons had entered his household (TPK 1,
156a), their exploitation usually will not have yielded the creditor
more than the (default) interest due. To get the principal back more
drastic steps were necessary, usually the sale of the pledge. This is
suggested by the text Adana E where, if a debt of half a pound of
silver is not paid, the creditor “will sell the slave-girl and the house
and so obtain her silver,” but in kt f/k 82 the debtors themselves
promise to sell a (pledged) girl in order “to satisfy the creditor” with
what she yields. At times more creditors had to be satisfied and kt
88/k 1050'%® describes how all the creditors of the Anatolian H. con-
vene and liquidate his family: the family members are given to his
Assyrian creditors, three Anatolian ones receive the debtor’s brother,
and ten others (sell and) divide one pound of silver, the price of his
house. Kt 89/k 371 records the redemption of a debt-slave sold by
“all creditors and money-lenders” and kt v/k 28'** the sale of a
house by the debtor together with his eight creditors. All these

122

This refers to the so-called “notarization” of deeds of sale, which mention at
the end: “Through the hands of (zg¢ati} the ruler and the head of the stairway,”
which must imply some form of authorization or ratification of the transaction.
Note also the role of the Anatolian “overseer of the market” in Kienast 1984: no.
29, where he brings back a person sold into debt-slavery, who had “fled for his
debts”; perhaps not simply because he had witnessed the sale according to Kienast
no. 15, but as evidence of “staatliches Eingreifen in Zusammenhang mit der Riick-
filhrung des Sklaven” (Kienast 1984: 146).

' Bayram-Veenhof 1993: 89b.

2% Giinbatta 1989: 54f no. 4.
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examples show that many creditors/money-lenders were not really
interested in acquiring and keeping the person or object pledged,
but converted it into silver by selling it, which was of course almost
inevitable if more creditors had to share a pledge.

The nature of such a sale is clear when instead of the usual “for
(ana) x silver” we read “instead of (kima) x silver,” as is the case in
Kienast 1984: no. 32 (sale of slave; see also above IIL.2) and EL
215, where a plot of land is “given instead of 15 shekels of silver.”!?
Sale to cover a debt is clear in kt b/k 121,'* where the price of a
house is called “x silver plus the interest on it” and when sales stip-
ulate the possibility of redemption or impose certain restrictions on
the buyer, treated in Kienast 1984: 74ff., §§ 95-98 (“Schlussklauseln
beim bedingten Verkauf”). But since it is usually not mentioned
whether the items sold had been pledged before, they could also be
examples of datio in solutum, as assumed for EL 215. Forced sale of
houses of defaulting debtors by creditors (including the authorities
of Assur)'?” is mentioned several times in Old Assyrian letters,'® but
again we usually do not know whether the houses had been pledged
before.'® In Assur, according to TPK 1, 46, an indebted Assyrian
family had “three years ago entrusted for silver the paternal house
with its stores™ (ana kaspim pagquda)'® and when “this was not enough,”
another house was sold. But now, the writer of this letter is happy
to report, “the god Assur has had mercy upon his City: a man whose
house had been sold” (line 22f) could get it back. Not by a remis-
sion of debts, but by a measure which facilitated redemption and
whose formulation (“A man who ..., awilum sa. . ..) suggests a legal
ruling of general validity. Its existence shows that such forced sales
were not rare and that the society took measures to prevent the loss

125 Sale is clear from the seller’s obligation “to clear” (Sakhutum) the buyer, com-
mon in sales ‘Kienast 1984: §§ 74f.).

126 Bayram-Veenhof 1993: 96 no. 2.

127 lustrative is TPK [, 26 where, because of a silver debt due to the city-house
in Assur, inspectors seize and hold (sabatum, ka’ulum) a house, deliver an ultimatum
(an order to pay), and subsequently “offer the house for sale” (ana Simim kallumum,
where the verb, “to show,” may refer to a public auction), actions basically iden-
tical to what a private creditor would do.

1% See examples in Veenhof 1999a: 80.

" Tn the Neukirch letter (EL I p. 231, note d), contrary to Kienast 1976: 221
with note 14, the house is not identified as pledge.

%0 For details, see Veenhof 1999b, § I. The term “to entrust” does not belong
to the terminology of pledging; perhaps a final sale bad not yet taken place or the
house had been charged as security for a loan.
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of the family house, where the ancestors would be buried, due to
debts.

What happened when various types of security had been stipu-
lated is not clear and Kienast may be right in assuming that recourse
to the possibilities offered by joint liability or the availability of a
guarantor took priority over appropriating and selling pledges. While
sale of a pledge required authorization and time, joint-debtors or
guarantors could be forced to pay the creditor principal and inter-
est in cash, which was also the advantage of allowing the creditor
to borrow at the debtor’s expense (I 475, above table 1, note d).
But we must bear in mind that various pledges or other instruments
of security could play different roles, as indicated by EL 92, quoted
in the previous paragraph.

There are only a few indications that at forfeiture the pledge sold
was valued at the level of the loan. The best example is EL 297,
where D, summoned by C (perhaps originally his guarantor), says:
“Take my boys (slaves?) along and sell them for silver and satisfy
yourself and you will be indebted to me for the remainder of the
silver” (lines 9ff)). D thus claims any surplus that their sale might
yield. It seems likely that among Assyrian traders the value of a
pledge or the proceeds from its sale was applied to the balance of
the debt, as is also indicated by TPK 1, 46, where the yield from
the first house “was not enough,” but we have almost no informa-
tion on such procedures. An indication of how this may have worked
is contained in the debt-note kt 91/k 107 (tablet) + TPK 1, 100
(damaged case; between Assyrians). For a debt of two(!) pounds of
silver the creditor has established a claim (“his hand rests on”) on
a mule (perdum) and 135 woollen fleeces of the debtor. Mule and
fleeces will be converted into silver within three months and the
creditor will satisfy himself, “if there is a deficit of silver the debtor
will be responsible, if there is a surplus he will take it.”!*" There is
no reason to assume that this solution was restricted to purely com-
mercial debts. In CCT 5, 8a:8ff,, where a house together with its
stores (1$ittum) serves as security for a debt to the City of Assur, the

U Lines 16 Summa kaspum batiq D izzaz Summa watar D ilagge. Note that satis-
faction of the creditor is expressed by wuitabba, “he will satisfy himself,” and that the
sale of the pledged merchandise is not described as an act of the debtor, but by
the impersonal form “they will be converted,” both of which suggest legal owner-
ship of the pledges by the creditor.



146 KLAAS VEENHOF

writer promises the addressees “to write them how much of your
debt remains when the price of the house has been deducted in the
limum-ofhce.”

An important question is whether and how tablets (with debt claims
of D), pledged as security, could be used by C to recover his claim.
Since I have recently discussed this question'* and concluded that
this was to some extent possible, I only mention here the main evi-
dence. The writer of CCT 3, 42b:6fT. speaks of tablets left to a trader
and handed over as sapartu-pledge and he wants to know “how much
silver he took, where (from the man to whom) he has given the
(pledged) tablet.” This could refer to collecting the debt recorded in
the tablet or perhaps even its sale. The writer of AKT 3, 98 accuses
a man of having gained access to his tablets and of having used
them “to deposit them as pledges” and he wants to know whether
the man “has collected silver over there or anywhere else or has
given tablets as pledges.” Finally, EL 320 (joined with CCT 6, 17a)
mentions that a trader had left to his representative “records”'3
which the organization of traders had put at his disposal as pledges.
“Did you collect in my name any copper, yes or no?” This last text
offers a clue, in showing that such use of pledged records was pos-
sible among close associates, partners and relatives, or when a debt-
note avoided mentioning the creditor by name and added a clause
stating that “the bearer of this tablet is the creditor.” In IIL.2 I already
mentioned that there are even a few cases were it is likely that such
bonds were drawn up to serve as security to be deposited in a third
party’s house until a financial obligation had been met. Assyrian
traders seem to have been the first ones to use and develop this type
of security.

Contracts recording the sale of persons by defaulting debtors usu-
ally contain a stipulation about the possibility and conditions of
redemption and may impose certain restrictions on the creditor/buyer;
see Kienast 1984: 74ff. But most contracts say nothing about how
long redemption was possible and which restrictions obtained, i.e.
when the person sold became the creditor’s full property which he
could sell again to regain his money. An exception is TC 3, 252
(Kienast 1984: no. 32; between Anatolians), where a girl, sold “instead
of” an amount of silver, can be redemeed within one month, after

132 Veenhof 1997a: 351ff. on “Anonymous creditors and bearer cheques.”
188 Jswratum, regularly used for debt-notes issued by the local Anatolian palaces.
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which the buyer/creditor is free to sell her where he wishes, 1.e. she
becomes a chattel slave. In LB 1218'* the person sold into debt-
slavery can redeem himself and his daughter (only?) if he is treated
badly by his creditor. Both cases concern redemption at the origi-
nal sale price, which probably was the amount of the debt (note the
use of “instead of” in TC 3, 252 and some odd prices) and this
possibility must have been restricted in time. Most conditional sales
do not impose a time limit on redemption, but fix the ransom at
double the original price, which must have made redemption difficult
if not illusory.” In ICK 2, 116 (Kienast 1984: no. 27) the buyer of
the (debt-)slave shall not sell her nor get rid of her, but redemption
is possible at twice the original sale price. The contract kt n/k 75,'%
where a whole family together with its house is sold to the Anatolian
money-lender ASed for 40 shekels of silver, stipulates: “they will pay
ten shekels of silver on each (of the next four) festivals of Nipas; they
are held with the silver.” The transaction is thus a sale, which turns
family and house into the creditor’s property, but for the time being
they “are held” as (possesory) pledges or debt-slaves, with the pos-
sibility of redemption. The implication here and in similar condi-
tional sales seems to be that, when they fail to pay in time, they
automatically become the full property of the creditor, without the
necessity of a further formal conveyance.

Redemption of houses sold for debts is implied by the letter TPK
1, 46, treated above, but the evidence from relevant sale contracts
is meagre: EL 215, kt b/k 121, and kt v/k 28, mentioned above.
It is usually even difficult to determine whether a house sold had
been pledged before and was sold to cover debts (although an odd
price as in Kienast 1984: no. 6 suggests it), because contracts of
houses, clearly sold for debts, surprisingly do not contain a redemp-
tion clause.

A unique conditional sale of a field among Anatolians is recorded
in kt 84/k 169,'® where two Anatolians buy a field in cultivation
(eglam merastam) from an Anatolian father and his two sons for 15
shekels of silver. The buyers “will cultivate their field for five years.
If they (D’s) give them back the silver within five years, their 15

3% Veenhof 1978: 292; not in Kienast 1984.
3% See the table in Kienast 1984: 76.

% Donbaz 1988: 51.

137 Veenhof 1993, 92ff. with comments.
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shekels of silver, they will take their field back.” The possibility of
redemption shows that the field had been conditionally sold (it may
have been pledged before) by defaulting debtors, with the (theoret-
ical) possibility of redeeming it within five years. Lacking informa-
tion on the field’s size, speculations on the yield of the crop in
relation to the size of the debt (plus interest), hence its antichretic
value, are impossible. The long duration of the usufruct bought
evokes comparison with similar Middle Assyrian contracts, which
assured the creditor the factual ownership (and yield) of the field,
for a long period, which must have diminished the chances of the
original owner of redeeming it. By drawing up a sale contract (and
not one of pledging a field for antichretic use) and stipulating a time
limit for the possibility of redemption, the problem of the unclear
legal status of non-redeemed pledges, mentioned above in connec-
tion with pledged persons, was prevented. The field would become
the full property of the creditor after the term for redemption had
elapsed. In the case of fields this may have been more urgent, in
view of the creditor’s investments in it.

IV. OrHER FORMS OF SECURITY

Finally, three other forms of security will be briefly discussed: two
consensual and registered in the debt-note, one not and a form of
legal self-help. Default interest, stipulated in the contract, might also
be considered an instrument of security, comparable to antichretic
use of a pledge, but it is of a different nature and I will not discuss it.

1. Jownt Liability

A special clause, usually called one of “joint liability,” appears in
debt-notes with a plurality of debtors. In Old Assyrian it appears at
the end of the contract and reads: “the silver (etc.) is bound to the
person (‘head’) of whichever of them is Salmum and kinum” (ina qagqad
Salmisunu w KimiSunu rakis); 1 call it the “rakis-clause.” While the full
form is most frequent, a short version without k7num appears regu-
larly.”®® In addition we have formulations of the type Salmam u kinam

1% There are also two examples with Anum alone (I 500 and kt v/k 160), a few
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iSagqal,”™ where the adjectives are best taken as adverbial; it may be
compared with the guarantee clause Salmam u kinam adaggal (above,
III.1.3 no. 3). “Joint liability” occurs not only in debt-notes, but also
with other liabilities resting on two or more persons, such as an
investment in the namgqu-capital managed by two partners: “the
naruggum is bound on whichever of them is Salmum” (EL 328:17f%).

Although there is a difference of opinion about the (original) mean-
ing of the adjectives salmum—presumably “sound, in good condition”
and hence solvent—and kinum—reliable, firm” and hence available
at the maturity'*®—the purpose of the formula is not in doubt. Each
debtor is liable for the whole of the debt; if one of them does not
or cannot pay his share the other has to pay it. The expression is
frequent in Old Assyrian because there were many cases of business
partners or relatives taking out commercial loans, and it is also reg-
ularly used with Anatolian married couples or families as debtors.
But there are also quite a few cases where, for no obvious reason,
the formula does not occur. In one instance it is missing on the
tablet, while the envelope of the debt-note has it (EL 91).

The legal situation created by inserting the formula is described
in EL 325a:5 by stating that “a tablet is written of both of us
together” (kilallini). In the letter TTC 14:27ff we read: “Should A.
say: “take my share (in the debt),” do not to accept it from him,
(since) the silver is bound ma gagqad salmisunu. Take it only if he pays
in accordance with (read ma-ld) their tablet!” The debt “remains the
liability of them jointly until they satisfy (the creditor) with that
amount of silver” (KTK 94:10ff.). In kt a/k 1411:14f a trader is
ready to give textiles “to one of you who are jointly liable” (ana wtén
Salmikunu).'*!

where in the full formula kzuwn comes first (EL 21, JCS 14, 17f. no. 12) and a sin-
gle occurrence of “bound on the head of whichever of them is Salmum and baltum”
(ICK 2, 43, collated), where the formula is confused with the one used in soft loans,
to be paid back when the creditor is {again) “sound and healthy.”

139 ATHE 75:19f. (between Anatolians; “(Betrifft) den Wohlbehaltenen und
(Orts)bestindigen: er wird zahlen”); Kennedy-Garelli 1960: 18 no. 12:12ff. (between
Anatolians; “A I'endroit méme et en entier il paiera”); TPK 1, 108:12f. (between
Assyrians; “Il payera la totalité de ce quil convient”). CAD K 392a, 2°, in my opin-
ion wrongly, takes it as referring to the “quality of the payment,” presumably on
the basis of EL 94, where payment is stipulated “without (deduction of) transport
costs Salmam u kinam in Kanish.” But similar stipulations use salmum, “the complete
amount,” alone (ATHE 64:34, TC 3, 29:6, ICK 2, 262:2; KUG 48:25, etc.), and
EL 94 hence presumably conflates two expressions.

" See for a discussion and earlier literature Skaist 1994: 23111,

" Balkan 1967: 398 no. 8.
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Since joint liability with more debtors is not a legal norm, doubt
may exist when the original contract is not available. The arbitra-
tion in EL 328:17-30, concerning a narugqu-capital managed by two
cooperating traders, spells out the consequences of both possibilities
so that the solution can always be effectuated. POAT 12 is a settle-
ment between two creditors and one (E.) of two presumably jointly
liable debtors concerning debt recorded in two (separate?) tablets. It
may have been concluded because, according to the closely related
record kt ¢/k 680,'* the other debtor (K.) had already paid part of
his debt. If E. pays part of his share the creditors will sue (5¢°aum)
K. for his half, but if he fails to do so the agreement is cancelled
and both will be liable for their half of the whole debt. kt c¢/k 680
i1s more explicit and states that K.’s respresentatives will inspect the
tablet of the agreement between him and E. to establish “whether
the shares of K. and E. are really separate shares (gatum sa K. gatat,
etc.) or “bound to the person of whichever (of them) is solvent.”'#
An example of a debt owed by a group of persons without joint lia-
bility, where each is responsible for a proportional share of the debt,
is the receipt kt 89/k 341 (courtesy Y. Kawasaki). It records that of
two Anatolian couples who together owed a sum of two pounds of
silver (no clause of joint liability), one has satisfied the creditor with
“their half;” whereupon he promises not to come back on them,
their children or property. This promise may have been added
because with only half of the debt being paid the original debt-note
could not be returned, but is equally possible that it was necessary
to prevent recourse of the creditor who might treat them as jointly
liable debtors.

The purpose of the “rakis-formula” can also be served by stating
at the beginning of a debt-note that the creditor has a claim which
rests on (usér. .. %) two or more debtors; I call it the “debt-for-
mula.” It regularly occurs with Anatolian couples, where the wife is
included in the formula as co-debtor. The joint liability may be
repeated by mentioning the couple again in a “rakis-formula™ added
at the end, e.g. in EL 15. At times, nearly always with Anatolian
debtors, both formulae are expanded to include other items. The
“debt-formula” of TC 3, 237 states that the debt rests on the cou-
ple, “his(') children and his house” and the contract ends with the

42 Balkan 1967: 401f. no. 14.
"% Read in POAT 12:14~17 sa mislhisu [u)Sabbiumiatima ana sa K. K. miseu.
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simple “rakis-formula” (similarly EL 67). In AKT 3, 10, on the other
hand, a normal “debt-formula” (covering six Anatolian debtors) is
followed by an extended “rakis-formula,” which also mentions “their
houses and gates” (i-batiSunu u babisunu; similarly TC 3, 218 and TPK
1, 138). ICK 1, 41, with several Anatolian men in the “debt-for-
mula,” ends with a “rakis-formula” which now includes “their wives.”
And this is not all, because both the “debt-formula” and the “rakis-
formula” can be combined with a stipulation about a personal pledge
(EL 86, the Anatolian debtors, when defaulting, “will enter the cred-
itor’s house”) or a guarantor (EL 35 and 226:42). Above (I1.2.2) we
observed that the difference between being a co-debtor and a guar-
antor with subsidiary liability is rather theoretical. In the same way,
there must have been little difference between a debt-claim resting
on a whole family and one resting on the couple only, but secured
by including family members or slaves (AKT 3, 14) in the “raks-
formula.” Similarly, a debt resting on a man, a couple, or a whole
family together with its house, slaves and fields “and whatever there
is” (kt f/k 71, TC 3, 238) is hardly different from one resting on a
man or a couple, whereby the “rakis-formula™ covers the person and
the house of the debtor (EL 20, TC 3, 218, cf. AKT 3, 10).

If persons and possessions mentioned in the “debt-formula” and
in the “rakis-formula” of Anatolian debt-notes were equally vulnera-
ble to forcible measures taken by the creditor on default, their unequal
distribution over both formulae becomes understandable, as does the
fact that occasionally the enumeration on tablet and envelope are
not identical.'* This makes it likely that the variety (at times also
confusion) in Anatolian contracts is mainly a matter of formulation
and reflects the creditor’s concern to obtain maximal security by
using both formulae and so establishing a kind of general lien on
the members and possessions of the indebted household. The use of
the term hypothecary pledge seems justified, because none of these
Anatolian debt-notes registers a formal pledge (Sapartum). The only
combination of joint liability with a formal Sapartu-pledge (the debtor’s
daughter) occurs in EL 15, where, however, we have a simple “rakis-
formula” which mentions only the indebted couple itself (salmu-kinu-
formula); no children or possessions. This allows the conclusion that
the extended “debt-formula” and/or “rakis-formula” serve the same

' Tn kt f/k 94 (courtesy L. Umur) the tablet includes in the “rakis-forrnuka” the
debtor’s house and wife; the envelope, his wife and children.
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purpose as a formal pledge. Did the choice of a particular formu-
lation affect the possibilities of the creditor to indemnify himself?
One might argue that family members and possessions included in
both formulae could be summoned, detained or seized in order to
enforce payment, while only a formal pledge could be taken along
by the creditor to become a possessory pledge. I doubt whether this
distinction applies in the Anatolian sphere, even apart from the fact
that there is hardly any practical difference between a distraint and
a pledged person who has entered the creditor’s household.

In purely Assyrian contracts this is different, and the distinction
between the liability of the debtor(s) and the security provided by
pledging persons or property is clear. What is pledged is mentioned
separately and never included in the “debt-formula,” and the “rakis-
formula” mentions the joint liability of the debtors only. Here only
the practical identification of the status of co-debtor and guarantor
obtains, but both were still kept apart, as the references in note 53
show.

2. Borrowing by the Creditor

The second consensual type of security, of which I know a dozen
occurences,' occurs in debt-notes where the creditor states: “if the
debtor does not pay back (if his term has elapsed), I will enter a
merchant’s house and I will take silver at interest (at his expense).”'*
The creditor is thus entitled to indemnify himself by taking out a
loan for the amount owed to him with a banker or money-lender,
of course ultimately at the expense of the debtor. Since the credi-
tor cannot make the banker draw up a debt-note in the name of
the debtor, the creditor figures as debtor and is also liable for the
interest due.'” But he is authorized to claim both the capital and

!4 Published ones are AKT 1, 34; EL 87; 185; ICK 2, 95, 147; I 475; TPK 1,
169.

46 See for details Veenhof 1999a: 66ff. The older interpretation, still found in
EL 87 (with comments) and in the translation of I 475, is that the defaulting debtor
would enter the house of the creditor. We now know from ICK 2, 147:19° (“we
will enter and borrow silver,” with one debtor and two creditors) that it is the cred-
itor who is speaking in the first person, stipulating his right.

7 Old Assyrian knows debt-notes where the creditor remains anonymous and is
called tamkarum, “the creditor,” but there is no proof that they are the loans taken
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the interest from his debtor: T 475 writes that the creditor borrows
at interest, but that his debtor “shall compensate (malh’um) the inter-
est,” and TPK 1, 169 explicitly states, addressing the debtor: “And
you will be responsible to me for the silver and the interest on it.”
This responsibility in some contracts is expressed by adding a dative
suffix to the verb: “I will take for him,” i.e. for and at the expense
of the debtor. That the statement by the creditor is always in the
first person means that the contract quotes verbatim the words by
means of which he established the right to indemnify himself in this
way, which the debtor granted by signing (sealing) the debt-note.
The use of the first person by the creditor is similar to that attested
when he calls pledges “my erubbatu-pledges” or states his right to
them by saying “T will seize .. .,” “I hold...,” “I look at...” (see
above III.1.2 and III.1.3).'®

This device is rather rare in debt-notes, even rarer than the stip-
ulation of a guarantor, and the debts which it has to secure in gen-
eral are not very large. Hence, it seems likely that it was a legal
instrument to secure for creditors in need of cash (rather traders
than bankers and money-lenders) the possibility of collecting small
debts quickly and easily, without resort to legal measures, when
debtors were late in paying. Some occurrences which speak of “bor-
rowing silver (to make up) for a deficit” (ana bitigtim, sing. and plur.)
and use the verb “to supply, compensate” (mallu’um), probably con-
cern the balance of partially paid debts. In such cases the device
offered an efficient way of settling affairs. Contracting a loan at the
expense of a debtor is only sensible if the creditor urgently needs
the money and feels sure his debtor will refund him in due time.
This fits the picture of traders who liked to have their capital work-
ing all the time and hence from time to time (if payments by agents
or the silver caravan from Anatolia were late) were confronted with
temporary cash problems. For normal and consumptive debts this
legal device would not have worked and the traditional means of

out by creditors with bankers at the expense of debtors. Debt-notes with tamkarum
as creditor, moreover, are very numerous, while the stipulation on borrowing by
the creditor is relatively rare. See for reasons for not identifying the creditor by
name, Veenhof 1997a: 35111

" Occasionally also in the joint Hability clause, e.g. kt v/k 161: “my silver is
bound on whichever of them is solvent.” Note also TPK [, 91, where the credi-
tor states: “I will obtain (lit. a-kd/, ‘I will enjoy” one shekel of silver for six shekels
of silver” (a very favourable rate of exchange).
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securing or enforcing payment (hostages, pledges, debt-servitude) must
have been more effective.

3. Duistramnt

Non-consensual security could be obtained by distraint, in Assyrian
the verb kat@’um,'*® used in the basic stem, in the doubled stem with
plural object (CCT 3, 24:42, TC 1, 25:16, 43:8) and in the itera-
tive Gtn-stem (refers to repeated attempts to take a distrainee; TC
2, 46:7, kt k/k 114:18), twice with the object kutw’atum, “(female) dis-
trainees” (CCT 3, 11:12 and kt n/k 519:45, courtesy C. Giinbatti).
The verb denotes the seizure and detention of items, usually per-
sons, not as material compensation for the debt but as a forcible
means to obtain satisfaction from a defaulting debtor. In kt n/k
519:38f. it happens because “the term has elapsed”; in CCT 3,
11:10ff. the action is preceeded by attempts “to hold the debtor by
the hem of his garment,” a measure which prevents him from leaving.

Distraint is based on the conviction that the loss of the distress
will urge the debtor to pay as soon as possible. In KTS 29b:5f. the
distraint of a slave-girl buttresses the creditor’s request of silver. It
is an act of intimidation and in TC 2, 46:7 and CCT 3, 24:41ff.
is combined with the verb “to frighten” (sahdurum). Both texts show
that the measure worked; in the second the creditor “has frightened
the house and taken slave-girls as distrainees, whereupon your rep-
resentatives have settled the affair and I paid 45 shekels of silver.”
Distraint followed by payment is also clear in TG 1, 25:14ff. and in
the letter TC 3, 60. When its addressee is ordered not to chase a
debtor over a great distance, but “to distrain his slave-girl and slave
in Kanish and so get the silver,” the writer does not mean silver
from the sale of the distrainees, but payment by the debtor who
wants to get them back.

In the Old Babylonian period, where this action is rendered by
the verb nepiam, it could mean detaining persons in the creditor’s
house (see Codex Hammurapi §§ 1144f), but also putting them in
jail (sthattum, naparum), which is a standard topic in Old Babylonian

4 See CAD K 308b. Note that the verb and its derivates in Old Assyrian are
not used for security, guarantee, as they are in contemporary and later Babylonia
and in texts from Alalakh (see CAD K s.v. katti).
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school letters.'™® Old Assyrian sources do not tell us what happened
to a distrainee and there is no evidence for putting them in jail. In
the dozen occurrences known to me'' its objects are once house-
hold items (un@tum, in the later text OIP 27, 35:9), once a slave
(CCT 4, 3b:19), twice slaves and slave-girls (TC 1,25: 14£; 3, 60:20),
in all other cases slave-girls.!'®?

Though not consensual, the action was not illegal, since even the
limum-official of the city of Assur practised it (TG 2, 46:7f; kt n/k
519:45£, courtesy C. Ginbatti), because of debts owed to the city.
The right of a creditor to put pressure on a defaulting debtor appar-
ently was granted by common law, but it is relatively rare in Old
Assyrian. It may have been practised only when other ways of sum-
moning a debtor did not work (as in TC 3, 60), in situations where
no other security had been stipulated, or with debts not arising from
borrowing but from arrears in paying, such as those due to the city-
office in Assur. Unfortunately we have no information on the fate,
rights and release of distrainees.

%0 See Kraus 1967: 26ff. nos. m-t; the fate of the distrainee is the reason for
writing a letter to the absent debtor.

! Read in TPK 1, 192:8 lu-sa-di-su, “I will make him pay”; unclear is BIN 6,
178:11 (Michel 1991: I, no. 3), “they have wamed me by distraining . . .” (ina GA-
& ka-ti-im).

12 Tn the difficult text TC 1, 43:8, mammana la i-ka-ti-ku-nu could mean “nobody
has taken you as distrainees” or “has taken distrainees from you” (ablative accusative).
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Yaymlar: VI. Dizi—Sa. 33a. Ankara: Turk Tarih Kurumu
Basimevi, 1995.

[II. Emin Bilgic—Cahit Guinbatti. Freiburger Altorientalische
Studien.

Beihefte 3. Stuttgart: Franz Steiner Verlag, 1995.
Archioum Anatolicum. Anadoly Arswleri. Ankara Universitesi
Dil ve Tarih-Cografya Fakiiltesi, 1ff. Ankara: Universitesi
Basimevi, 1995fT.

Cuneform Texts wn the Metropolitan Museum of Art. Vol. 1.
Tablets, Cones and Bricks of the Third and Second Millennia B.C.
Ed. I. Starr. New York: The Metropolitan Museum of
Art, 1988. Pp. 92-142, Old Assyrian Texts, by M. Trolle
Larsen.

G. Eisser — J. Lewy. Altassyrische Rechisurkunden vom Kiltepe,
I-II. MVAeG 30 und 35/3. Leipzig: J.C. Hinrichs,
1930-1935. Quoted by text number.

Old Assyrian cuneilorm text in Prague as published (in
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THE MIDDLE ASSYRIAN PERIOD

Kathleen Abraham — Bar-Ilan University

I. INTRODUCTION

The principal category of security attested in the Middle Assyrian
period, both in official and private context, is pledge. It coexisted
with other forms of charging the debtor’s property and various mech-
anisms to compel the debtor to pay or to satisfy the creditor in some
other way.

The main characteristics of the institutions of pledge (Saparty) and
other property liens (e.g. kattii) in the Middle Assyrian period were
studied by P. Koschaker.! However, since Koschaker’s study several
new legal texts from the Middle Assyrian period have been pub-
lished® and earlier published ones have been organized in archives®

' Koschaker 1928: 96-131. He discussed the following matters: the kind of goods
that are given in loan (p. 92), the kind of legal document in which loans and debts
are recorded (pp. 92-94), interest (pp. 94-95), the term of the loan (pp. 95-96);
possessory pledge (pp. 96-98), hypothecary pledge (pp. 98-99), substance of the
creditor’s right in the debtor’s property (full proprietary right, right of seizure, rules
regarding the sale of pledged property; pp. 99—102), modes of recovering payment
out of the pledge (pp. 102-111), other torms of lien on the debtor’s property (pp.
117-118) or person (pp. 118—124), and the relation between the various forms of
security (pp. 111-116 and 124-131). Koschaker’s study was based on approximately
sixty loan documents (cf. Koschaker 1928: 117 n. I).

* In 1981 Saporetti counted 194 private contracts that were either formulated as
loans from A to B, or imply the existence of such loans and other obligations (120
from KAY, 4 from KAV, 16 from Tell Billa (abbreviated Bi), 36 from Tell Al Rimah
(abbrev. TR), 6 from the Louvre (abbrev. AO), 8 from VAS 19 and VAS 21
(abbrev. MARV; note that ARu 53 = VAS 21 31), one from Tell Fakhariyeh
(abbrev. OIP), and three more texts from Assur published at different places. For
a survey of MA legal and administrative documents in general, from the capital
Assur and the administrative centres across the Assyrian empire in Iraq and Syria,
see Saporetti 1970 Vol. II: 261-369 (Assur), Saporetti-Freydank 1979: 225-228
(Assur), Pedersen 1985, 1986 and 1998 (Assur), Finkelstein 1953 (Tell Billa), Laessoe
1959 (Tell Bazmusian), Saggs-Wiseman 1968: 197-205 (Tell Al-Rimah), Guterbock
1979 (Tell Fakhariyeh), Machinist 1982 (Tell Amuda), Ismail 1982 and Harrak
1987: 136-137 (Tell Ali), Machinist 1982: 79 n. 30 and Harrak 1987: 175-176,
195, 204 (Tell Fray), Rollig 1984 and Cancik-Kirschbaum 1996a—b (Dur Katlimmu).

* Recently, many of the loan documents from Assur have been studied in their
appropriate archives. These were archives of (wealthy) Assyrian families with strong
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so that not only the legal but also the socio-economic background
of the texts has come to light.

The new texts and the new insights obtained from the archival
analysis of previously known texts make it necessary to reassess the
nature of Middle Assyrian instruments of security, and in particular,
the nature of the Middle Assyrian pledge (sapartu). The material basis
for such a reassessment was laid between the years 1978-1981 by
Saporetti in two articles on the Middle Assyrian private loan docu-
ments.* These articles collect all the then available texts pertaining
to loans and debts from the Middle Assyrian period. Several new
texts are to be added to Saporetti’s list, mostly from official archives.®
The focus of his study was on typology and terminology. Accordingly,
the study was essentially “technical” and did not address the basic pro-
blems that arise from the texts, such as the legal status of the prop-
erty given in pledge or the social position of the lenders and the
borrowers and their relation to the palace and the rural admunistration.

The present article is an attempt to analyze the available evidence
on security both from a legal and a socio-economic point of view,
with an emphasis on the institution of pledge. The discussion is pre-
ceded by a brief survey of the available source material.

II. Tue SourcEs

Since pledges are a means of securing obligations the textual evi-
dence on pledges for any period is in the first place to be looked
for in documents recording obligations (Germ. Verpflichtungsurkunden,

governmental links and they show the role of private families in the administration
of the rural provinces. For details, see Saporetti 1979 and 1982: a list of all the
Assur texts that are treated in DSC 1-3 is found in DSC 3: 195; a list of the loans
is found in DSC 1: 10 and DSC 3: 2, 40, 70-71; for details on the loans granted
by members of family A in the second generation see DSC 1: 44—45 and 59; in
the third generation see pp. 77-78 and 103; for details on the loans granted by
the other families see DSC 3: 32-33 and 39; 66 and 69; 94-95 and 96—97. Another
private family archive is discussed by Postgate 1988 (catalogue of the texts is found
on pp. xxx—xxxiii). The loan documents from Tell Billa and Tell Al-Rimah also
belong to family archives. On MA archives from Assur in general, see Pedersen
1985, 1986 and 1998.

* Saporetti 1978-1979 and 1981.

* To Saporetti’s list (Saporetti 1981: 39-41) add the following texts: AO 19229,
KAJ 118 and YBC 12860 loans); KAJ 112, 119, 262, Urad-Seriia 5, VAT 17888,
VAT 17889, VAS 19 23 (obligations other than loans in promissory notes); KAJ
103, 106, 133, 143, 162, 170 (related to KAV 211), 268, 310, 315, TR 2039, Urad-
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Schuldurkunden). In the Middle Assyrian period there are two types of
documents that record obligations, the loan document and the pro-
missory note.

First, there is the document of the type “Object has been bor-
rowed by D(ebtor) from C(reditor),” followed by the obligation “D
will pay back.” These are loan documents in the strict sense of the
word (Germ. Darlehensurkunden) because they record an obligation that
arises from a true loan, i.e. a transaction in which a thing is given
by one person, called the creditor, to another, called the debtor, for
the latter’s use and enjoyment, but under the condition that such
thing or its equivalent be returned by the borrower at some later
date.

In the Middle Assyrian period this type of document, namely the
loan document strictu senso, is the only one used to record loans, and
it has the following basic scheme: 1) description of the borrowed
object, which is mostly corn or the medium of payment, i.e. lead®
or silver, but occasionally bricks, animals and harvesters could also
be borrowed; 2) introduction of the creditor by means of the for-
mulation $a (gaf) C, or utu C; 3) receipt (of the loan) by the debtor
using slightly different phrases: D ilge, ma mubhe D ige,” or Sa mulhe
D ilge; 4) obligation of repayment (iddan) with or without a fixed
date; 5) additional clauses which define the details of the loan, such
as the modes of recovering payment at foreclosure or the existence
of pledge, antichresis, interest, or a lien over the debtor’s property.
For a classified list of all the Middle Assyrian loan documents that
are known to me, see Appendix A2

Second, there is the obligation document of the type “Object,
which is due to C from D, D will pay back.” These documents are
strictly speaking not loan documents but promissory notes (alias debt
notes: Germ. Verpflichtungsscheine), although they share some of the

Seriia 60, 76°, VAS 19 5], and YBC 12861 (references to obligations in various
documents); as well as several contracts which are loosely related to the subject of
loans and other financial obligations: KAJ 102, Bi 11, 267, KAJ 92, 109, 113, Urad-
Seria 33. Two texts were discussed by Saporetti but not indexed: for KAJ 82 see
Saporetti 1978-1979: 75, and for TR 10] see ibid.: 90.

® For AN.NA = “lead” see Freydank 1982b: 74 n. 27.

7 In TR 110 and 2913 the verb ige is lacking but this is most probably due to
the scribe’s negligence.

® The texts in Appendix A are ordered according to their place of publica-
tion which has the advantage of showing the archival distribution of the loan
documents.
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formulary with loan documents and may refer to an obligation aris-
ing from a loan.® Promissory notes are typically used when an oblig-
ation originating in a transaction other than a loan is converted into
an obligation of loan (hence “fictive loan™), for instance in the case
of a purchaser indebted to the seller for the purchase price. The
original obligation (to pay the balance of the purchase price) is con-
verted into an obligation of loan by the drawing up of a document
of indebtedness, using loan terminology (ina muhke, ina pan), and by
the stipulation of a date for repayment (inamdin, wddan).

In the Middle Assyrian period promissory notes are occasionally
used to record true loans, especially official loans'® but their main
use is to record fictive loans. Accordingly, financial liabilities of var-
lous types other than loans are found in the Middle Assyrian promis-
sory notes, for instance, the obligation to pay Sulmanu,'"' to pay
outstanding debts of temple offerings,'? to pay for the marriage gift,"
to reimburse for a lost object," to distribute rations among workers
or prisoners of war," to perform agricultural work and to deliver or

® So, for instance, in the NB period where the wtu or “promissory note” with
its standard formulation “Object sa C ina muphi D . . . inamdin” is the common type
of document used to record loans (see Petschow 1956: 9—-24). Ct. the formulation
of OA and NA documents of obligation.

" Promissory notes that record a true loan are listed in Appendix B. Most loans
listed in Appendix B are government loans, i.c. loans that were granted by official
organs (e.g. KAJ 74, 82, 123; note the use of ina gat D instead of wma mufhe D),
usually to individuals representing their village or farmstead in times of hardship,
e.g. KAJ 91 (so Postgate 1988: 131-132, 143-145), KAJ 101 and VAS 19 47. In
order to make it clear that true loans are being recorded and not some other kind
of obligation, the scribe may add the phrase “this grain (etc.) he received on exchange
(ana puhe 2lge ” ie. “as a loan” (so in KAJ 91 and VAS 19 47, see further Postgate
1997: 164-165).

" E.g. Bi 24, KAJ 48, KAJ 49, KAJ 51, KAJ 54, KAJ 56, KAJ 72, KAJ 73,
KAJ 75, KAJ 76, KAJ 89, KAJ 90, KAJ 91 (so Finkelstein 1952: 77 n. 1 and 8,
and Saporetti 1978-1979: 82, but see previous note for a different interpretation),
KAJ 93, KAJ 94, KAJ 95 (so Finkelstein 1952: 77 n. 1, and Postgate 1988: 13;
but see below note 16 for a different opinion), KAJ 98, KAJ 100, TR 129, TR
2028, TR 2903, Urad-Seriia 5.

2 E.g. VAT 17888 and VAT 17889, published by Ismail 1968.

* OIP 79: 89 No. 5.

* Eg. KAJ 128.

® Eg. KAJ 107 = 117, 119, and 319 from Urad-Sertia’s archive discussed in
Postgate 1988: nos. 63, 28, and 64. Perhaps also TR 2045, although the context
is broken, but lines 12°-14’ resemble KAJ 107 lines 13-15 (loan for distribution)
and VAS 19 23 lines 10-12 (loan for work assignment). A person, often an official
himself, receives (“borrows” in the terminology of the documents, ma muphe; cf. Bi
7 and 8 where we actually have mahw instead of ima muhhe) products from the royal
storehouses to be distributed by him (usaddan) to prisoners of war or workers. Note
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manufacture goods.'® They contain a statement of indebtedness (ina
muhle) and a statement of obligation (iddan e.a.). Upon fulfillment of
the obligation the debtor “may break his tablet” (tuppitsu ihappi).
Promissory notes recording fictive loans are commonly found in
official archives."” In addition to recording true or fictive loans,
promissory notes may record the renewal of a debt after an interim
settlement of accounts.'

It is important to distinguish between both types of documents,—
the loan document and the promissory note—, because they differ
not only in their formulary, distribution, and moment of obligation,*

that Bi 7, 8 and some of the Urad-Serfia texts may also be interpreted as orders
to collect debts (not to distribute rations), depending on the translation of the verb
uSaddan, see Finkelstein 1953: 125 and Saporetti 1978—1979: 87 versus Postgate 1988:
57 (regarding KAJ 119). Note also the inconsistency between the Postgate’s trans-
lation of wSaddan “he shall collect” and his comment on the verb as relerring to a
distribution in the cases of KAJ 107 = 117 and KAJ 319. See further, note 161
below.

18 In these contracts certain commodities are given to persons who are usually
either craftsman or herdsman for a specific task (e.g. to herd, to produce a specific
artifact), for instance, naphar x emmerii §o C Sa ana D ana ra’é tadnim ma ame erviSusini
wdan fuppisu thappi (KAJ 127), ov emayu ... Sa C ... ina muhhe D alahhene ana te’ane
tadna@su ite”an wddan u tuppusu thappr (KAJ 318). Additional examples of work agree-
ments established by means of a fictive loan and formulated as a promissory note
are, KAJ 99, 108, 111, 1127, 129, 130, 134, VAS 19 67 (see Saporetti 1978-1979:
62-63, 83-85) and VAS 19 23 (see Postgate 1988: [58). Work assignments may
be implied in the transaction recorded in KAJ 107, 319 (obligation to bake bread
from the flour that was issued for distribution, so Postgate 1988: 158—161), KA]J
315 (Postgate 1988: 91-92), KAJ 95 and Bi 10 (so Saporetti 1978-1979: 74-75,
84, n. 35 and 40. Different opinion held by Postgate 1988: 13 according to whom
KAJ 95 is to be interpreted against the background of a Sulmanu payment). Note
further in this connection examples of work contracts from temple archives (see
Freydank 1992: 276-321). In these documents the creditor is always the temple
official in charge of the administration of offerings (rabi gind) who gives (“lends”)
products from the temple offerings to various persons; the latter have to deal with
these products in various ways, e.g. boatmen who transport the products, or crafts-
men who have to process the products (¢.g. brewers, oil-pressers, bakers). For work
contracts which are not formulated as fictive loans but as simple receipts of mate-
rial for production, see e.g. Bi 25, KAJ 124, 131 or TCL 9 59.

7 It is often hard to know whether the loan was private or governmental. The
thappi-clause is insufficient evidence: see further Machinist 1982: 92 n. 108.

'8 E.g. KAJ 80, 112, 120, and 2627, cf. KAJ 122 (Deller-Saporetti 1970b: 307-308),
debt-novation after a change in debtors. For the procedure of settling accounts
(mikkassu sabatu), see Postgate 1986: 34-35. It is to be kept separated from the pro-
cedure known as fuppu sabdtu, on which see below p. 25.

® In the loan document the obligation to pay the debt is created at the moment
at which the creditor gives and the debtor receives the object of the loan—so that
this type of documents has as its operative part “O has been borrowed by D from
C.... he will pay back.” On the other hand, in the promissory note the obliga-
tion is created at the moment at which the document itself was drawn up, and the
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but also in their manner of securing recovery of the debt. Only
obligations arising from the transaction of a loan were secured by
charging the debtor’s property, albeit not necessarily so, because
there are true loans without such security, as we will see below.
Obligations arising from transactions other than loans never men-
tion property as security; they are secured only very rarely and by
means other than charging the debtor’s property.?

As pointed out above, loan documents are the major source for
evidence on loans in general, and pledges in particular, but refer-
ences to debts and pledges are found, as a matter of fact, in a vari-
ety of contracts from the Middle Assyrian period. Thus, references
to loans, debts, and sometimes also pledges, can be found in receipts,
sales of real estate, sales of title deeds to credit, annulments of debts,
interim settlements of accounts, renewals of debts and miscellaneous
undertakings. This evidence is summarized in Appendix C, with the
pledged loans highlighted by an asterisk following the number of the
text.

Summarizing the available evidence on debt and security from the
Middle Assyrian period, one can distinguish between four categories
of sources: 1) loan documents stricto sensu, 2) promissory notes for-
mulated similar to loans but recording obligations other than loans,
3) references to loans, debts, pledges and debt notes in contracts of
various kinds, 4) the collection of Middle Assyrian Laws. Security
are found in sources 1), 3) and 4). The discussion below on secu-
rity for loans in the Middle Assyrian period and on the nature of
the Middle Assyrian pledge (Sapartu) is based on the evidence from
sources 1) and 3) only.

III. TypoLoGY

In order to understand the problems underlying a study of security
for loans in the Middle Assyrian period it is important to further
differentiate between the types of true loans that existed in this period.
The different types of loans that existed in the Middle Assyrian

operative section of this kind of document is typically “O which is due to C from
D, D will pay back.” The promissory notes lack the basic element in which the
debtor acknowledges receipt of the borrowed commodity (MA ge).

2 See further below.
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period depended on the specific conditions of each loan. There were
long-term and short-term loans, and loans for which no date of
repayment was fixed. There were loans of tin, silver, corn, harvesters,
plots of land, animals, bricks, bows or a combination of two or more
of these commodities. There were interest-bearing loans, loans with-
out interest, and loans with default interest (Germ. Verzugszinsen).”
Various obligations could be imposed on the debtor in addition to
the obligation to pay the loan back and various means were devel-
oped to pressure the debtor to pay when the repayment date had
passed.

Saporetti in his analysis of the Middle Assyrian private loan doc-
uments distinguished between thirteen types of loans. He collected
the texts for each type arranging them chronologically. He analyzed
their characteristic clauses and paid special attention to formulaic
variants. His classification has to be modified at various points.

Our classification of the basic types of Middle Assyrian true loans,
in Appendix D, is based on the following two criteria: 1) whether
or not the loan had been secured by any means (Sapartu, katti or
other instruments), and 2) the kind of obligations that the creditor
imposed on the debtor, especially those obligations that were to take
effect in case of delinquency or insolvency. The texts pertaining to
each type of loan are listed (following Saporetti’s classification in two
periods) and subsequently an outline of structure and content of the
relevant type is given. The classified data in Appendix D show that
some loans were secured by pledge (Separtu), others by a lien over
all or certain assets (no technical term), and still others by a type of
property or personal lien known as £attii (= types 1-3). Occasionally,
we meet a cumulation of security. Some loans were granted on the
condition that the debtor render a service to the creditor, usually
one that was related to the harvest, in addition to his obligation to
pay off his debt before a certain date (= type 4). In contrast, there
were loans in which no execution was made upon the debtor or his
property until the date of repayment had expired (= type 3), so that
the creditor had hardly any profit during the basic term of the loan.
In a few cases it is unclear what gain the creditor might have expected
during the basic term of the loan or thereafter (= type 6). In con-
trast, in two cases the creditor took full advantage of the loan by

2 Koschaker 1928: 94-96. According to Koschaker all short-term loans bore
interest whereas long-term loans provided for antichretic pledge instead of interest.
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not only holding a pledge in his possession but also obliging the
debtor to provide for harvesters at harvest time and pay interest if
he failed to pay back the loan (= KAJ Il and 29 s.v. type 1). In
three other loans the creditor may have enjoyed a share in the profits
from the debtor’s business venture, but even if not, he was protected
from the debtor’s insolvency by a statement regarding the latter’s
financial reliability as well as a katti-lien on his property (= KAJ 32,
37 and 39 s.v. type 1).

Clearly, pledge (designated as Sapartu) was not the only means to
protect the creditor against the loss of his capital; there existed in
the Middle Assyrian period two other forms of lien on the debtor’s
property. First, there is a type of lien that is expressed in terms sim-
ilar to those of pledge (use of the same verbs usabbat and/or ukil,
and expressions such as kimit sibtate and ki naslamic), but from which
the term Sapartu “pledge” is remarkably absent.” Since the texts do
not give any other technical term to refer to this type of lien, we
will call it, for convenience sake only, the “ukal-lien.”®® The ukal-lien
could take effect already from the onset of the loan (like pledges),
or only after the debt had matured. Secondly, there is a kind of lien
on the debtor’s assets known as katti.** This type of lien is never
part of the operational section of the loan document but is always
mentioned at the end of the document, before the witnesses; it there-
fore seems to have been a subsidiary kind of liability. The latter is
especially clear in the many cases where the loan was granted on
condition that the debtor be financially reliable,? as well as in those
three cases where the katti-lien stands in addition to a pledge (KAJ
16 and 65) or an wkal-lien (VDI 80:71).%

2 Consequently, it is better to keep this kind of lien separated from the kind of
lien known as pledge (Szparts). For a different opinion, see, Saporetti 1966: 278 with
regard to Bi 5: even without A7 saparte to be interpreted as establishment of a pledge.
See also Saporetti’s classification of MA private loan documents: he classifies the
texts which lack the phrase k7 Saparte together with pledged loans, without comment
(Saporetti 1978-1979.

% The examples are put together in Appendix E under paragraphs 1-3 (E.l;
E.2; E.3).

2 Saporetti 1978-1979 and 1981: passim simply translates katti “garanzia” with
no comments. CAD K s.v. katté translates “(asset serving as) security” which is its
meaning in the MA documents, whereas in Babylonian legal context it exclusively
refers to a person, a “guarantor.” Schorr 1932: 772 distinguishes between the Sapartu
“Faustpfand” and the katri “Haftung” usually of real estate, and this theory has
been fully developed by Koschaker 1928: 117-118 and 125 (katti = Vermogenshaftung).
The noun is derived from the OA verb kati (kat@’w), see Von Soden 1957: 131f.

2 As is stated in rakis-clause; see below.

% The examples of katti-liens are collected in Appendix E under paragraph 4 (E.4).
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Among the approximately one hundred private loan documents
from the Middle Assyrian period thirty-six are secured by the prior
arrangement of a pledge (ki/ana Saparte),”’ twenty by a subsidiary lien
on various parts of the debtor’s property (ka#td)? thirteen by still
another form of property lien which could be established either dur-
ing the basic term of the loan or at its foreclosure (ukal),” and three
by two kinds of property lien.** Additional evidence on pledges and
ukdl-liens is found in sale contracts and annulments of debts (see
Appendix C.3 and C.4). The choice between the possible ways of
securing a loan must have depended on the conditions under which
the loan was made, and on the socio-economic circumstances of both
debtor and creditor. In this respect, an archival study of loans may
produce interesting results.

It appears that security for loans, in particular in the form of
pledge (sapartu-loans), was common in four cases. First, security char-
acterizes long-term loans where the pledge is antichretic instead of
interest (type 3);*' second, security is typically found in short-term
loans where the charged asset(s) will be sold to the creditor (type 2).
Third, we occasionally find a security instrument in loans with default
interest which were granted for short periods of one to thirteen
months,*® or till harvest time (type 1). And fourthly, katti-security is
typically found in loans which also contain the rakis-clause®® and
which are sometimes explicitly linked to financing a business trip.%*

Still, in many cases® there was no preliminary arrangement whereby
the debtor’s property was charged to secure the loan. Delinquency,
in those cases, was met by various measures which will be discussed

" AO 19229, ARu 53, Bi 2, 3, 4, 4a, KAJ 11, 13, 14, 17, 18, 19, 20, 21, 22,
23, 25, 27, 28, 29, 30, 31, 36, 53, 58, 60, 61, 63, 66, 67, 70, 96, 141, TR 2052,
3007, 3021. The occurrence of pledge in KAJ 23 and 141, however, is not certain
because the tablets are broken at the relevant passage.

% ARu 16, KAJ 32, 34, 37-47, 50, 69, 71, 85, 87, VAS 19 19.

% Lien on a field of the debtor during the basic term of the loan in AO 19228,
Bi 5, KAJ 12, KAJ 24, VAS 19 20; fields in VAS 19 36. Particular or general lien
after expiry of the basic term of the loan in KAJ 35, KAJ 26, KAJ 64 = 68, AO
21380, KAJ 101, TR 3022, and TR 104"

% KAJ 65: pledge of an ox and a general fati-lien; KAJ 16: pledge of a field,
a house and a threshing-floor, and a katti-lien on a field, a house, sons and daugh-
ters; VDI 80:71: wkal-lien on a threshing-floor as well as a general katti-lien.

' Probably also VDI 80:71, see more below on pp. 18-19, 20, and 22-23.

2 TR 3021: two years.

3 KAJ 32, 34, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 69, 71; ARu 16.

* So KAJ 32, 37 and 39.

3 As against Koschaker 1928: 117 n. 1.
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in more detail below. Security for loans, whether pledge, ukdl-lien
or katti-lien, is remarkably lacking, for instance, in those cases where
the debtor had agreed to perform certain agricultural services for
the creditor under threat of penalty (= type 4),* and in govern-
mental loans (see s.v. type 6). It is also absent from the loans listed
under type 5: the lien on the debtor’s assets that is provided for in
these loans was not a preliminary arrangement to secure the repay-
ment of the loan, but rather a means of penalizing the defaulting
debtor. It should be noted that in the latter two types of loan the
debtor did not have any obligation vis-a-vis the creditor except for
the obligation to pay back the loan before a certain date.

It is often hard to say why in certain cases a loan needed to be
secured by pledge or lien whereas in others, in which the same con-
ditions for repayment seem to have existed, no security had been
claimed by the creditor. We may cite three examples to illustrate
this point. Loans with the accrual of interest after the date of repay-
ment (= type 1) were sometimes secured by pledge, katti-lien or both
pledge and fatti-lien; These loans were mainly short-term, for one
to seven months, or until harvest time, and only rarely for longer
periods, namely for either twelve,” thirteen® or twenty-four months.*
However, such short-term loans could also be made without any
apparent form of security (= type 5.1). Another example of such dis-
crepancy is found in two type 1 loans as opposed to the loan of
type 5.6. In KAJ 11 and KAJ 29 (= type 1) the debtor had to pay
back the borrowed tin and seven harvesters within six months; if he
failed to do so, he was to pay interest and deliver harvesters for
reaping, probably in addition to the ones he had borrowed and not
yet given back. The loan that is recorded in TR 112 (= type 5.6)
was made under very similar conditions. And yet, while the loans
in KAJ 11 and KAJ 29 were secured by pledges, the loan in TR
112 was not secured by any means. Finally, there is the case of loans
in which the creditor was granted the right to acquire an item from

% The only exception at stake is TR 3022, but it is to be noted that the lien
on the debtor’s assets which was provided for in this case, was nevertheless post-
poned until after default on the loan. Consequently it functioned as a means of
penalizing the defaulting debtor rather than as a means of securing the repayment
of the loan.

7 KAJ 18, 25, 28, 70.

* KAJ 65.

% Loan to be repaid at harvest time.
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the debtor’s property in order to satisfy his claim of repayment. In
some instances this right was secured by a pledge (Germ. Verfallspfand)
or a particular lien already from the onset of the loan (= type 2),
in other cases, the creditor had no such security and had to satisfy
his claim from whatever property was available at the time the debt
matured (= types 5.2, 5.3, 5.4, 5.5).

Finally, as for the lack of security in obligation documents from
the public sector it should be noted that creditor and debtor often
worked closely together, the debtor being the employee or subordi-
nate of the creditor. Their mutual acquaintance may explain why
liabilities could exist between them without security. This point is
llustrated by e.g. KAJ 120.*" When both sides did not know each
other well enough the creditor may have required recommendations,
as for instance in KAJ 118 where private individuals received straw,
probably as a loan, from the palace but only after the steward of
their household personally made the request (ana Sipirte) to the rep-
resentative of the palace.*?

IV. GUARANTOR AND JOINT ABILITY

The institution of guarantor, which is well attested in the OA and
NA period, does not seem to have played an important role in the
MA period. We find some evidence that points in this direction in
only a few administrative documents from the public sector, and pos-
sibly in one private loan.*® None of them use the OA and NA tech-
nical term for guarantor: bél gatate. KAJ 224,** for instance, is a list
of eleven goat-skins, each followed by the name of an individual,
who probably had to supply the listed item. However, only one of
these individuals is mentioned at the end of the document as being
responsible for ensuring the total delivery of the goat-skins: pahat
Sallume PN Governor of GN nasi, “PN, Governor of GN, bears the
liability for paying in full” (lines 13-17).* The responsibility for full

# See Postgate 1988: 62.

# On this document, see further below at notes 156 and 161. See also Postgate
1988: 52. Similar cases of official recommendations are recorded in Urad-Seriia 33,
Bi 11 and 26, see Postgate 1986: 26, 28-29, and below in Appendix C.2.

* For the private loan (AO 21380) see below, note 177.

* Gl Urad-seriia 69.

* For the expression pahat Sallume see AHw 1145 s.v. Salamu D 7. As for Bi 10,
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repayment is borne by Ninuayu in KAJ 92,* an unwitnessed receipt
of sheep by the latter from an official. Ninuayu is called musallimanu
(lines 9-10), i.e, “the one responsible for full repayment (in this case),”
whereas in other similar cases we may assume that other persons
were liable.*” In still another document the person who receives corn
from the governor is also responsible for the clearance of this corn,
whatever that may have meant (pahat s¢ [...] anné zakkue PN nasi,
Bi 11 lines 14-16).* A different kind of responsibility is mentioned
in VAS 19 47% which records a series of separate loans of corn,
animals and harvesters from the government granaries to individu-
als representing their family or village.”® The “responsibility for deposit-
ing the (borrowed) corn on the heap,” however, is borne by one
individual only, who is also among the debtors and whose seal is
found on the tablet: pajat sCum ana karme tabake Tura-Adad nasi (lines
55-56).%" Finally, a guarantor may be found in KAJ 171. The father
of Mardukiya had borrowed a horse from “the sons of Iabsah,” and
Mardukiya had to meet the debt. Since he did not have a horse
available he took one from “the administrative sphere (ina pitte)” of
a third party (namely ISme-Ninurta). In order to indemnify the lat-
ter he handed over a slave instead of the horse. The role played by
ISme-Ninurta may have been the one of guarantor, although the text
does not explicitly say so and other interpretations are possible.”
The rakis-formula has been interpreted as granting the creditor
security by means of the debtors’ joint liability®* but this may be
doubted as far as the MA evidence is concerned. In OA and OB
contracts the rakis-clause is clearly a clause regarding joint responsi-
bility of the debtors because it always occurs in loans that were
granted to more than one debtor. The repayment of the borrowed
commodity was bound (rakis) to that person of the debtors who was

the document is too fragmentary to determine the context in which the expression
occurs. 3

% Cf. Urad-Seriia 65.
7 Postgate 1988: 162 and CAD M 256.
* For the expression pahat ... zakkue see AHw 1507 s.v. zaki D 8a.
® Cf. Urad-Seriia 56.
One loan is to a palace farmer.

*' On Tira-Adad see Postgate 1988: 142-143.

2 CI. Urad-Seria 49 and Koschaker 1928: 113-114.

% Postgate 1988: 105 maintains that the horse which the father of Mardukiya
had borrowed was forfeited for an unknown reason to the public sector.

** This is the communis opinio; bibliography in Saporetti 1978-1979: 70. Add CAD
$, s.v. Jalmu mng. 2a-2" pp. 259-260.

+
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fimancially sound (Sa/mu) and available at the due date (“reliable”,
kenu).>® In other words, if one debtor proved to be insolvent, the
other(s) had to pay the whole debt. However, in Middle Assyrian
contracts a rakis-formula occurs mostly in loans with only one debtor
so that the interpretation of “joint liability” is questionable. It is,
therefore, generally assumed that since the obligation to pay the debt
lay on this one and only debtor, the creditor could require proof of
his financial reliability: “(repayment of) Lent Object relies on his
being financially sound and reliable” (ina mubhe salmesu u kénesu Lent
Object rakis).® Moreover, the fact that the rakis-formula is immedi-
ately followed by the katti-formula shows that if the debtor claimed
to be insolvent or was not available at the due date the creditor was
allowed to seize his house and field, occasionally also his sons or
children. An alternative interpretation of the Middle Assyrian rakis-
formula has been offered by Saporetti.®” In his opinion, the repay-
ment of the loan depended on the business trip’s financially successful
outcome (lit. “its being sound” salmeésu) and the reliable distribution
of its profits (lit. “its being reliable,” £#nésu).>® In other words, the
loan had been granted under two conditions: that the business trip
which was financed by the loan would yield the expected profits,
and that these profits would be honestly distributed between the
creditor and the debtor. If the trip did not turn out successfully, the
creditor could recover his money from the debtor’s property that
had been charged (katt).

Finally, a reference to joint liability is perhaps attested in a frag-
mentary passage in KAJ 118. The latter document records the receipt
of straw from the palace by four different individuals (lines 1-14).
The receivers were probably obliged to repay the straw at harvest
time (lines 15-17) and could then break their tablet (line 18: i-4ap-
pi-u ?). The only word that can be read in the last line of the doc-
ument (line 19), before the witnesses, is the word “mutually” and
this may imply a reference to joint responsibility of the “debtors”.%

% OA formula ina qaggad SalmeSumu w kénzSunu vakis. cf. OB formula, Skaist 1994:
231-237. For the interpretation of kznu as “available at the due date”, see Veenhof
in this volume.

% The MA rakis-formula is difficult to translate and is in fact left untranslated
in the dictionaries (CAD and AHw) s.v. Salmu and kinu.

¥ Saporetti 1978-1979: 69-71 (“Ad 7”).

¢ Saporetti 1978-1979: 71.

% So Postgate 1988: 50—-52.
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V. INSTRUMENTS OF SECURITY

The discussion below focusses on sapariu-pledges and ukdl-liens because
they are the better attested forms of security in the Middle Assyrian
period. The clause which states their establishment as well as other
clauses in the contracts, such as the redemption clause, provide us
with enough information to undertake a study of their nature and
function. In contrast, very little can be said about the katti-lien
because the contracts describe their existence only very briefly.

Several problems arise when defining the legal nature and func-
tion of security in the Middle Assyrian period. First, it is often difficult
to ascertain whether the security was given to the creditor at the
moment that the loan was contracted (possessory) or remained with
the debtor until the loan was repaid (hypothecary). Secondly, it is
not always clearly stated in the documents whether the encumbered
asset(s) functioned as a substitute payment for the borrowed object(s),
or rather as security; and even if it was security for the loan, it is
difficult to tell whether it secured the entire loan or only its inter-
est. Moreover, it is possible that the encumbered asset(s) served other
purposes than securing the repayment of a loan, as for instance,
enabling the creditor to have access to his debtor’s property for many
years.

We must start with a closer examination of the kind of property
that served to secure the loan. A lien on all of the debtor’s assets
is likely to have been hypothecary; similarly, taking the debtor’s slave
or a member of his family as pledge is likely to have been posses-
sory so that the creditor could enjoy the pledged person’s labor force.
However, one cannot be too strict in this matter because a lien on
the debtor’s real estate may be hypothecary as well possessory, depend-
ing on many more factors than just the kind of property at stake.
Pledging all of the debtor’s assets was rare; it is attested in less than
one-fourth of the cases: only eight out of the thirty-eight pledged
loans regard all of the debtor’s (unencumbered) assets.®® Charging

8 A general pledge (“all of his unencumbered assets,” mimmisu zakua) is attested
in Bi 2, 3, 4, 4a, KAJ 29, TR 2052; the pledge of some specific real estate and/or
“all his (other) assets” (mimmiisu) is found in KAJ 58 and 67. It is possible that a
pledge of the debtor’s field(s), house(s), sons and daughters (KAJ 61 and 66) in real-
ity amounted to a general pledge. Two loans are broken at the relevant passage
(KAJ 23 and 141). All the other pledged loans regarded the debtor’s field (passim),
or his field together with other real estate such as his threshing-floor, his orchard,
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all of the debtor’s property in a form other than the sapariu-pledge
was extremely rare in the case of katti-liens (three out of twenty-
three attestations),®’ and slightly more common in the case of ukdl-
liens (three out of fourteen attestations).®” Furthermore, pledge of real
estate clearly prevailed over pledge of persons. One could pledge
members of one’s family, such as a son (KAJ 17; cf. the katti-lien
on the debtor’s sons in KAJ 41), wife (KAJ 28, 31, 60), or children
(KAJ 61, 66; cf. the katti-lien on the debtor’s children in KAJ 16
and KAJ 46), or one’s sister and her daughter (TR 3021). It is
remarkable that except for a few examples none of the texts men-
tions the pledge of slaves; I know of only two examples of pledged
slaves.%® It could either mean that the property of slaves in private
hands did not play an important role in Assur in the period under
discussion, or rather that slaves and other movable property were
used as pledge but did not require any specific documentation to
prove ownership.®* Moreover, it should be kept in mind that the
normal sale of slaves could in fact represent irredeemable conveyances
of pledges.® There is only one example of the pledge of an animal
(KAJ 65).

his house or his farmstead ‘passim). For details see Appendix A. For the pledge of
persons and animals, see below. As for the kind of property that served as pledge
according to the few conveyance texts which refer to pledged property: a 20 fu
field was pledged to secure a loan of 27 2/3 minas tin (KAJ 163), 36 minas tin
(KAJ 163), and 20 2/3 homers corn (KAJ 165). A 10 ¢z field was pledged to
secure a Joan of 30 minas tin 'KAJ 150, sold for | talent 40 minas tin), and the
same amount of field together with a farmstead, orchard, threshing-floor and well
secured a loan of 36 minas tin and 3 homers corn (KAJ 162, sold “for the full
price”). A slave and children had been pledged to secure a loan according to KAJ
170 and were later sold for 5 talents tin. Houses secured a loan of 4 homers corn
(annulled in TR 3001) and one of 3 talents tin (annulled in TR 3002). Finally, a
loan of 27 2/3 minas tin for which a field had been pledged is annulled in KAJ
142.

8" KAJ 65: “all his unencumbered assets” (mmmiisu zakua), and similarly in VDI
80:7] and VAS 19 19: “his remaining belongings” (basiu (u) bustiu). All other cases
of a katti-lien regard the debtor’s field and house; three texts also include the debtor’s
children (KAJ 16, 41 and 46).

62 AO 21380 and TR 3022: “all his unencumbered assets” (mimmiisu zakua); sim-
ilarly KAJ 101: “his field, his house, all his unencumbered assets (eqelsu béssu mimmisu
gabba zakua)” All other cases of an ukdl-lien concern the debtor’s field (passim) or
threshing-floor (VDI 80:71). Two texts are broken at the relevant passage (KAJ 26
and TR 104).

65 In the loan KAJ 53 and in the sale documents KAJ 170 (+ KAV 211); a
third example may be KAJ 168 if we follow Koschaker’s interpretation (but see
more on KAJ 168 below).

& Cf. Postgate, 1976: 47.

8 On the pledge of persons in the MA period see Koschaker 1928: 97-99;
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The problem of defining the legal nature and function of the
Middle Assyrian pledge and wkal-lien has generally been addressed
by focussing on terminology. Appendices E and F present the different
formulations that are found in the texts to refer to the existence of
a pledge (Appendix F) or wkallien (Appendix E) for each type of
loan.®® From this chart we can obtain the following information: the
technical term for “pledge”; the verbs used to describe the act of
charging the debtor’s property, holding property as security and/or
serving as security; and adverbial expressions that specify the func-
tion of the charged property vis-a-vis the loan. We can then con-
tinue by scrutinizing the content of the clauses that describe the
conditions of the loan, and examine how this information can help
us determine the nature of the Middle Assyrian pledge and wkdl-lien.

The term for pledge that is used in Assyia in all periods is Sapartu,
which is derived from the root Saparu “to send.”®” Such a derivation
may indicate that pledges were originally mobile goods which were
“sent” to the creditor to be in his possession.’® In reality, however,
the same term, Sapartu, refers to different types of pledges.

The term Sapartu may refer to possessory pledges as well as hypothe-
cary pledges. The first type is generally regarded as the older form
of pledge preceding the development of hypothec, but theoretically
both could have co-existed in a given period. This seems also to
have been the case in the Middle Assyrian period. Indeed, antichretic
use of the pledge, as is provided for in the loan contracts of type
3, proves the existence of possessory pledges, whereas pledges con-
sisting of mummiaisu zakua “(all) his unencumbered property” (e.g. Bi
2, 3, 4 and KAJ 29) proves the existence of hypothecary pledges.*
A creditor can enjoy the use of charged property only if he pos-
sesses the property in question, and when all the assets of a debtor
are being charged it is obvious that the creditor did not take pos-

106—107, 177-178; Korosec 1964: 160—162; Cardellini 1981: 169-172 and Chirichigno
1993: 72-77 and passim.

6 The statement of pledge in KAJ 23 and 141 is not preserved.

7 AHw 1170 (Saparts), 1170—1171 (sapars); CAD S, 428-430 (Sapart), 430f. (saparu).
Eichler 1973: 88-95.

¢ Koschaker 1928: 96-97. Veenhof, however, correctly points out in this vol-
ume that the basic notion of the verb aparum is “to ranage (by order, letter),
administer, govern” and a pledge is therefore something over which the creditor
has power of disposition.

® The same is true for wkdl-liens, e.g. AO 19228 (antichresis), AO 21380 and
TR 3022 (general lien).
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session of the property at the time of the loan, but had only the
vested right to satisfy his claim from whatever property of the debtor
was otherwise unencumbered. In many cases, however, it is difficult
to ascertain whether the Middle Assyrian Sapartu or ukal-lien was
given to the creditor at the moment the loan was contracted (pos-
sessory pledge) or remained with the debtor until the loan was repaid
(hypothecary).

Different verbs may be used to refer to the act of charging prop-
erty as pledge or wkal-lien.”® The verbs sakanu, sabatu, kulbu, usabu/ Sasubu
and eferrusu are used in the following combinations: k7 Saparte sabatu
“to take as a pledge”, k7 (or ana) Saparte sakin “to be placed as a
pledge/to be pledged”, (ki/ana saparte) kullu “to hold (as pledge)”,
Susubu “to be made to stay (in the creditor’s house) as pledge”.”" It
is also possible to have a combination of two verbs: (ki saparte) sabatu
kullu “to take and hold (as a pledge)”, (kT Saparte) kullu eterrusu “to hold
(as a pledge) and cultivate”, k7 Saparte nasaqu sabatu “to choose and
take as a pledge.” The most elaborate formula is found in KAJ 27
and KAJ 35 where three verbs are used (nasaqu, sabatu/leqii and kull).

Some of these verbs are indicative of the nature of the security,
whereas others are not. Indeed, verbs like ws@bu/sasubu and eterrusu
no doubt refer to antichretic security, which were in the creditor’s
possession from the onset of the loan and used by him as the equiv-
alent of interest.”> In contrast, verbs like Aullu “to hold” and sabatu
“to take” with the creditor as the acting party, do not say much
about the actual nature of the security.”

The verb nasagu proves that in certain cases the creditor had the
right to select from the debtor’s property those items he wanted as

% Cf. CAD S, s.v. sapartu. Note that CAD’s subdivision of the entry Sapartu is
misleading: many examples cited under paragraph b) “referring to holding a pledge
or serving as a pledge” actually refer to the act of pledging itself—because they are
found in that part of the contract that records the pledging of property. Consequently,
the examples are to be subsumed under CAD’s paragraph a) “referring to the act
of pledging.” AHw orders the text material regarding $apartu chronologically.

N Cf. ki Saparte uSbu/usbat “to stay as pledge” to refer to a person who serves as
a pledge.

2 So explicitly said in AO 19228 with respect to an wkdl-lien: kima sibtate . . . ukil
etanarras.

 According to Koschaker ¢sabbat means “he will take possession”; in other words,
the creditor will have the pledge in his possession only in the future. The “present
tense” of the verb, in Koschaker’s opinion, shows that the pledge was hypothecary.
When exactly the creditor is to take possession of the pledge, i.e, either before or
after maturity of the loan, is unclear (Koschaker 1928: 99).
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security for the loan.”* The creditor could also explicitly be denied
this right, so apparently in VDI 80:71 lines 11-12.7° A certain
flexibility in selecting property to be used as security is also reflected
in the clause found in KAJ 61 lines 19-22: “if he (the creditor)
cannot gain full compensation from his (the debtor’s pledged) fields
and houses, he will gain full compensation from his sons and
daughters.”’®

Four adverbial expressions used in the statement of security help
define the function of the security in the loan. The encumbered
asset(s) may have been “in _full compensation for’ (ki naslamte) the lent
object, or “instead of” (kimu) the lent object. The precise legal impli-
cations of these two expressions, however, are open to discussion.
More illuminating are the following two expressions because they
highlight the antichretic character of the security: the first one indi-
cates that the profits which the creditor is to obtain from his use of
the encumbered property are “instead of (kimi) interest for the lent
object”; the other expression stresses the fact that the encumbered
property or persons have been made to dwell “in the house” (ina
bet) of the creditor, thereby implying the latter’s right to use the
property or persons.

The precise legal meaning of the above mentioned term naslamtu
is not clear. The word is known from Middle Assyrian loans only.
It is translated “security” by the CAD,”” but this is doubtful. Since
naslamtu is derived from the root Salamu which in the context of secu-
rity means “to gain full satisfaction for one’s loan from the encum-
bered property,”’ it is possible that when property was charged &
naslamte for the borrowed capital a full compensation for the loan
was to be gained from it. It was, therefore, similar in meaning to
the expression kimi.”

™ So in KAJ 14, 27 (pledges) and 35 (ukdl-lien). See also CAD Ny 21 mng. |
and AHw 753. Different interpretation by Koschaker 1928: 99.

” See further Saporetti 1978-1979: 36 with bibliography.

% CAD S, sv. salamu p. 218. This clause comes immediately after the clause
that states the pledge of a field. In KAJ 58 lines 19-25 a similar clause is found.
See also Koschaker 1928: 107 and 112.

7 CAD N, 65. Cf. AHw 760 “Ausgleichszablung’.”

% CAD S, s.v. salamu mng. 6 and AHw s.v. salamu G mng. 7a., and MA exam-
ples cited there.

7 The similarity between both expressions was already pointed out by Koschaker
1928: 112-1183, who compared it with NA kam. See also Saporetti 1978-1979: 35
who regards & naflamte and kimii as interchangeable.
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It would be wrong to conclude from the use of the expressions A7
naslamte and ktma that the charged property were substitute payments
for the borrowed capital and not security, even if semantically they
seem to point in the first direction. If certain property were to stay
with the creditor “in lieu of (kim#)” the borrowed capital, i.e. as a
substitute payment, it would follow that the debtor had no more lia-
bilities vis-a-vis this property after having delivered it,** and had no
obligation to return the capital but only possessed a right to redeem
his property. The loans with the phrases k7 naslamte and kima, how-
ever, do not allow for such conclusions for various reasons. First, in
all these loans the debtor still had the obligation to pay back the
capital of the loan. Second, the redemption clause, which is found
in most of these loans,?' makes redemption of the encumbered prop-
erty dependent on the full repayment of the debt and its interest by
the debtor; this proves that the security was not applicable to the
amortization of the loan or its interest. Third, the existence of a
katti-lien on the debtor’s property in addition to the pledge in KA]J
16 and 65, or in addition to an ukdlFlien in VDI 80:71 in order to
secure the repayment of the debt shows that the pledge or wkdl-lien
could not have been in lieu of the debt. Consequently, the Middle
Assyrian pledge and wkdl-lien were basically security, even when the
terminology of certain loans may still reflect the older nature of the
lien as a substitute payment.??

In most loans the debtor had the right to redeem his encumbered
property either upon repayment of the borrowed capital sum, or
after he repaid both the borrowed capital and the interest incurred
by the loan.#®* Appendix G shows in which loan documents a clause
of redemption is attested as well as the way this clause is formu-
lated.®* The technical term that is commonly used for “to redeem”

% Note that MA loan documents do not have a risk clause. Such a clause is
attested in the NA period and states that the debtor is liable for the death or loss
of the pledge. See Radner 1997: 373-4.

8 The only loans ki naslamte/ imii which lack a redemption clause all provide for
the sale of the pledge upon maturity of the loan. See below.

& Against Koschaker 1928: 112-113; 124 and 134-135 who maintains that the
Middle Assyrian $apartu was still basically a substitute payment. Other scholars have
pointed out that already in the Middle Assyrian period a development toward secu-
ity pledge was taking place, as can be seen from certain specific clauses in the
contracts: Petschow 1956: 75-77 and n. 226.

83 Koschaker 1928: 106-108; 112 n. 2.

® For the reconstruction of a redemption clause in TR 3007 see Saporetti
1978-1979: 18, but doubtful.
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is the verb pataru “to free” but a few texts use the general verb legii
“to take.” The former can mean that the debtor was entitled to clear
(“free”) his encumbered property from any legal claims by the cred-
itor, but it could also have a more “physical” meaning, namely that
the debtor had to release (“free”) his encumbered property from the
hands of the creditor. Similarly, the verb legi could mean either to
free the encumbered property in a legal sense, or to take it (back),
physically speaking, out of the hands of the creditor. If so, the redemp-
tion clause is direct evidence of the possessory character of the
redeemable security: being held in possession by the creditor, the
debtor had to “take” his security back, or to “free” it from the cred-
itor’s hands. It is possible that in some cases the creditor gained pos-
session of the encumbered property only after foreclosure.®

The presence or absence of the redemption clause in a given loan
document follows a certain pattern. A redemption clause is the rule
in loans with antichresis (type 3),* and is frequent in short-term
interest-bearing loans (type 1). In contrast, a redemption clause is
typically absent from loans with sale of the encumbered asset(s) (type
2),27 on the one hand, and loans in which all of the debtor’s prop-
erty was charged,® on the other hand. A redemption clause is also
lacking in a few loans of type 1,% especially in those of the later
period.®

Consequently, important information on the nature of the secu-
rity may be derived from the redemption clause. It is not coinci-
dental that all documents with general liens, for instance, lack a
redemption clause, and that all documents with antichretic liens do
have such a clause. Since the general liens were hypothecary, the
charged property remained in the debtor’s possession; consequently,
there was no need to “release” or “redeem” the property from the

8 Cf. Koschaker 1928: 106; and see below.

% As well as those loans where the use of the verbs Sisubu or eterusu points to
antichresis: KAJ 70, KAJ 38, KAJ 21 (all type | loans). For the exceptional cases
KAJ 16 and 20 see below.

8 It is possible but not at all certain that VDI 80:71 and KAJ 66 are excep-
tions insofar as they provide for the sale of the pledge but also for the possibility
of redemption. See further below.

® AO 21380, Bi 2, 3, 4, 4a’, KAJ 29, 67, 101, TR 2052 and 3022. For the
exceptional cases KAJ 61 and 66 see below.

% KAJ 16, 29, 67.

% Bi 2, 3, 4, [4a]’, KAJ 31 and TR 2052. On the lack of a redemption clause

in certain loan documents see also Koschaker 1928: 106 n. 4.
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creditor’s hands. The collateral to this reasoning is that a redemp-
tion clause was essential to protect the interests of the debtor when
the security was possessory. It is, accordingly, not surprising to find
a redemption clause in all but one of the secured loans of type 3.%
These were all long-term loans, or loans for an unspecified period
of time with the charge of property in lieu of interest. This charged
property, therefore, was held and used as antichresis by the credi-
tor from the onset of the loan. Consequently, it was not self-evident
that the debtor will be able to take back the property he had given
as a security for the loan once he had paid off his debt. It was,
therefore, essential to include a redemption clause in this type of
loan, as well as in all the other cases in which the property given
as security was held antichretically by the creditor.

It would, of course, be an oversimplification of the facts if we cat-
egorically maintained that the occurrence of a redemption clause in
the loan document is evidence for the possessory character of the
security, whereas the lack of the clause is evidence for the hypothe-
cary character of the security. As applicable as this rule may be in
most cases, there are still exceptional or remarkably different cases.
KAJ 61 records a loan that is secured by a pledge of all of the
debtor’s assets but the pledge is redeemable, whereas in all other
cases of a general lien a redemption clause is lacking. If the pledge
in KAJ 20 was indeed antichretic® the lack of a redemption clause
is exceptional when compared with the other cases of antichretic
pledge, which were all redeemable.”® The only clear example of a
non-redeemable antichretic pledge is attested in KAJ 16. The cred-
itor had antichretic use of the debtor’s field, house and threshing-
floor, but it is not said that the debtor could redeem this property
from the hands of the creditor upon repayment of the capital and
interest. Moreover, there also existed a lien (katti) on the debtor’s
field, house, son and daughter. As for KAJ 66 the matter cannot be
decided: Saporetti® reconstructs a redemption clause in lines 11-12,
but comparison with the other loan documents shows that a redemption

" For KAJ 20 see below.

2 This may be doubted because there is no explicit statement in this respect.

9 Koschaker 1928: 95 n. 4 and 106 n. | assumed that there was a redemption
clause in KAJ 20. However, at the place where we can expect the clause in ques-
tion (in lines 13ff) there is hardly space for such a reconstruction: 13. [§z] D 14.
[C] 15. [d-ka-al] 16. [ana] E d[u-un-n-5u] . . .

¥ Saporetti 1981: 16.
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clause is not found in this type of loan. VDI 80:71 is difficult to
categorize In one or the other type of loans. It shares with type 2
loans the possibility of pledge sale but in every other respect it differs
from type 2 loans and resembles type 3 loans. It is a long term loan,
the pledge is “instead of interest”—hence antichretic—, and redeem-
able. If interpreted as a type 2 loan the redemption clause in VDI
80:71 would be extraordinary in the light of the rule that sold pledges
were irredeemable. Finally, it is noteworthy that in KAJ 31 the
debtor would lose his wife if he defaulted, failing to pay off his debt
in time. According to Koschaker the lack of the redemption clause
in this document, therefore, was most probably due to the scribe’s
negligence.®

The debtor had the right to redeem his property given as secu-
rity for the loan by paying back the capital sum as long as the basic
term of the loan had not expired. A defaulting debtor, on the other
hand, could only under certain specific circumstances redeem his
property. In the pledged loans of type 1, for instance, the debtor
had to pay not only the capital sum but also the accrued interest
in order to redeem his pledge.”®® The provision that the debtor would
have to pay interest in addition to the capital sum in order to redeem
his pledge seems to contradict another provision of such loans, namely
that the accrual of interest will take place only if the debtor fails to
pay his debt at the fixed time. It follows from the latter provision
that the debtor could redeem his pledge by paying only the capital,
without interest, as long as the date for repayment had not expired.
We may, therefore, assume that the obligation to pay interest existed
only if the debtor had failed to pay off his debt within the fixed
time.”” Before foreclosure of the loan the debtor could redeem his
pledge, if necessary, by returning the borrowed capital without inter-
est, even if the contracts do not explicitly say so. The silence of the
contracts on this point is understandable because not in all cases
was it necessary to redeem the pledge before the due date. Indeed,
in those loans in which the pledge was not antichretic,”® there was

% Koschaker 1928: 106 n. 4.

% KAJ 11: the borrowed tin, its interest, and the harvesters. The latter proba-
bly referred to the seven harvesters who had been borrowed (line 7) as well as to
the unspecified number of harvesters which the debtor had to supply in case of
default (lines 11-12).

% Cf. Aynard-Durand 1980: 18.

%8 All loans of type 1 with pledges, except for KAJ 16, 21, 58 and 70 which are
antichretic.
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no need to redeem the pledge before foreclosure of the loan if we
assume that the pledge was hypothecary and hence not in the cred-
itor’s possession. Only at foreclosure would the pledge become pos-
sessory and needed to be redeemed. The latter was possible only if
the debtor paid the borrowed capital and the interest, since the
accrual of interest had taken effect. It is the latter case which is
explicitly regulated by the contracts.

It was impossible for the debtor to redeem his property after fore-
closure in the loans of type 3 and in VDI 80:71 (see s.v. type 2),
all being long term loans with antichretic use of the encumbered
property in lieu of the interest, because the property was then either
sold or the status quo was to be continued. AO 19228, for instance,
describes the following procedure: a) after eight years the debt matures
and the debtor has to pay the tin in order to redeem his encum-
bered property (lines 15-17); b) if the debtor does not have the nec-
essary tin to repay his debt, he can sell the encumbered property to
the creditor (lines 18-20);% ¢) if the debtor does not pay the tin nor
sells the property, the status quo is extended for another period (k7
panitisama . . . wkal, lines 21-23). A similar procedure is depicted in
VDI 80:71: if the debtor paid his debt within four years, he was
allowed to “take” back his threshing-floor, i.e. his encumbered asset
(lines 13—15); if not, the threshing-floor was to become the creditor’s
property without the possibility of redeeming it (lines 16-20).'% KA]J
13 is less elaborate but clearly states that “after six years he will
repay completely the borrowed tin and redeem his field,” (line 27).
The other loans of the type 3 lack such specifications and it is there-
fore not clear from them whether or not the debtor could redeem
his property also after the debt matured.

Finally, in loans of type 2, which stipulate sale of the encumbered
property to the creditor after the date for repayment has passed, the
debtor could not redeem unless he had paid the borrowed capital
(gaggadu) within the agreed period of time.

The fact that the debtor had to return the entire value of the
loan in order to free his property proves that Middle Assyrian pledge

% This proves that the creditor did not enjoy full possession over the property
that he held as security. It was still the debtor who had ownership thereof: he could
sell the encumbered field, in which case AO 19228 allows the creditor to buy it
(lines 18-20). Moreover, the debtor could, theoretically at least, give the field to
another creditor as security, but practically speaking, such an act by the debtor is
prohibited according to AO 19228 line 24.

100 More on VDI 80:71 below.
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and wkal-lien were not applicable to the amortization of the loan. At
most the charged property substituted for interest, but in those cases
in which capital and interest had to be paid before redemption, even
this was not the case and the pledge or wkdl-lien, therefore, were no
more than a (general) security for repayment of the loan.

VI. MATURITY AND DEFAULT

If the loan was not paid back at the agreed time, the creditor could
recover his capital by means of a sale from the debtor’s assets. In
the optimal case the loan had been secured by some form of lien
from the outset under the condition that upon default the charged
assets were to become the permanent property of the creditor, with-
out the possibility of redemption.

In the Middle Assyrian period this procedure (known in German
as Verfallspfand) is attested in AO 19228 and the loan documents of
type 2 only, and can, therefore, not have been general practice.'”!
In addition, the existence of Verfallspfand is implied by those sale doc-
uments in which property that had been pledged as security for a
debt is sold to the creditor in order to satisfy his claim to payment
of the debt.'®™ Sporadic references to Verfallspfand are also found in
some annulments of debts.!®® It almost always concerns real estate.'®

The clause regulating the transfer of the encumbered property to
the creditor’s ownership contains formulations which are reminiscent
of the sale formulary. The formulation found in KAJ 27, lines 1621,
may serve as a representative example: edannu ettigma eqelsu (= Pledged
O) uppu lagr tuaru u dababu lasSu Sim eqlesu mahwr apil zaku eqelsu uzakka
ina asal Sarre imaddad “if the term (for repayment) expires, his field is
(considered) acquired and taken (into possession).!® There is no con-
testing (the transaction). He (= the debtor) has received the price of

10t Gf. Koschaker 1928: 102-105.

12 KAJ 150 (Koschaker 1928: 102 n. 2 and 103-104), KAJ 162 and KAV 211,
Probably also KAJ 157, so Saporetti 1978-1979: 77 and 1979: 46—47.

105 KAJ 142 (Koschaker 1928: 102 n. 2), TR 3001 and TR 3002 (although the
nature of the pledge in the latter two texts cannot be determined because the texts
are too laconic).

‘% The only exception is KAJ 66 in which the debtor pledged his field, house,
threshing-floor, well, sons and daughters; in short, all his property, and all this will
become the creditor’s property if the debtor fails to pay within the time limit.

19 For the expression uppu lage see Postgate 1976: 14-15.
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his field, (and) he is paid off (and) quit. He (= the debtor) shall clear
his field (from claims by third parties), (and) measure it according
to the king’s rope.”

The transfer of ownership over the encumbered property did not
take place automatically with expiry of the set term for repayment.
It was to be accompanied by several legal steps: the debtor had to
clear the encumbered object from claims by third parties, a con-
veyance text had to be drafted before the king, the creditor had to
reimburse the debtor for the difference between the market value of
the encumbered property and the value of the debt, and even the
king was sometimes called upon to smooth out problems between
the debtor, who was the previous owner, and the creditor, who was
to become the new owner (so in KAJ 170 + KAV 211). These legal
steps belong to the law of sale, and consequently, the practice of
Verfallspfand had already developed into the more sophisticated prac-
tice of “pledge sale” (German Verkaufspfand).'® This development must
have been the result of certain economic and social changes which
strove to protect the debtor’s interests.'?”

In the description of the act of charging property as security at
the beginning of the loan documents with Verfallspfand (type 2 loans)
it is often specified that the property was charged Aimiu “instead of™
the borrowed object, or k7 naslamte “as full compensation for” for the
borrowed object. Although these expressions remain ambiguous, some
light is thrown on their meaning if we take Into account that the
charged property was to be used as a payment for the loan (a
Verfallspfand ); in other words, was in lieu of the entire loan and not
only in lieu of the interest to be paid.

One document of type 2, namely VDI 80:71, needs special atten-
tion because it is a borderline case between type 3 and type 2 loans.
This document provides as follows: the debtor was to pay back “the
capital of the (borrowed) corn™ (gagqad se’im, line 6) after four years,
whereas the interest was covered by encumbering a threshing-floor
(lines 7-11)."% If the debtor paid his debt within four years (4 Sanate
wsallam $e’am imaddad), he was allowed to “take” back his threshing-
floor (adarsu ilagge, lines 13—15); if not, the threshing-floor was to
become the creditor’s property without the possibility of redemption

106 Cf. Koschaker 1928: 103—104. Petschow 1956: 120 n. 370 and 130 n. 395g.
107 Petschow 1956: 121 n. 376.
1% The meaning of the following line (line 12) is unclear.
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(ines 16-20). The loan that is recorded in this document clearly
belongs to type 2 because of the Verfallspfand mentioned in lines
16—20. We would expect a Verfallspfand to secure the entire loan, but
the text states that the debtor’s threshing-floor was given “instead of
the interest” (kima sibtate) only (lines 7-11), a feature characteristic
of loans of type 3. The problem arises: if the pledge was indeed in
lieu of the interest only, how had repayment of the capital sum been
secured? The solution to this problem perhaps lies in the fact that
this contract provides for an additional security in the form of a
katti-lien on the remaining belongings of the debtor (line 21: kaité
e’ basisu bustu). Consequently, it seems to me that the interest was
secured by the encumbered threshing-floor, whereas repayment of
the capital of the loan was guaranteed by a general katti-lien. In
addition, it is to be noted that this was a long-term loan and that
the creditor enjoyed the use of the debtor’s threshing-floor, which
he held («kal) in lieu of interest, during these eight years. VDI 80:71,
therefore, belongs to the loans of type 2 because of the Verfallspfand,
and to the loans of type 3 because of the Jong-term antichretic use
of the encumbered asset.

In addition to the secured loans of type 2 and AO 19228 there
are some loans which were not secured by a pledge or any other
form of lien, but nevertheless provided for the transfer of ownership
over some of the debtor’s property to the creditor upon default (types
5.3 and 5.4). The clause regarding the transfer of the debtor’s prop-
erty to the creditor’s ownership is formulated in a manner similar
to the clause regarding the transfer of pledged property to the cred-
itor’s ownership in loans of type 2: both use the verbs wppu lagi.'®
The creditor’s claim to satisfaction for his loan from a sale was lim-
ited to specific assets. He was to choose from the debtor’s property
and pick out particular items (only in KAJ 35; massag ilagge) which
were then charged (ukal) for sale to the creditor’s benefit (uppu lagi).""°

If sale was not provided for in the contract, the creditor could
proceed against the delinquent debtor in various ways but did not
necessarily recover the capital. In most cases the creditor put pres-
sure on the debtor by requiring the accrual of interest. This is attested
in the loans of types 1 and 5.1 as well as in several type 4-loans.

19 KAJ 26, 35 and 64 = 68: these loans without the preliminary arrangement
of security are considered by Koschaker (1928: 102 n. 2) as evidence of Verfallspfand.
"0 For the details regarding the formula, see Appendix E.3.
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A second possibility was by creating a general lien. This is the case
in loans of type 5.2 and in TR 3022 (type 4). They contain a clause
which resembles the clause found in the loans of types 5.3—4 regard-
ing the transfer of some or all of the debtor’s property to the cred-
itor at foreclosure but significantly differ from the latter because they
lack the essential phrase uppu lagi. Moreover, they concern all of the
debtor’s unencumbered property. The verbs used in these clauses
are (isabbaf) ukal, which, as we saw above, are typically used to
describe the creation of a lien. Consequently, these texts provide for
the establishment of some kind of general lien on the debtor’s prop-
erty, not during the basic term of the loan but at its maturity, upon
default. Thirdly, the debtor could be pressed to pay after the date
of repayment had expired by the combination of the accrual of in-
terest and a general lien (type 5.5), or the accrual of interest and
the obligation to supply a harvest or harvesters (s.v. type l; and type
5.6).M"

No real sanction existed for the delinquent debtor in the loans of
type 3. If the debtor failed to pay, the state of prolonged antichre-
sis was extended for another couple of years. Occasionally, the debtor
could be asked to sell an item from his property, as is shown by
AO 19228 (see above), but it was no more than an option to be
decided by the debtor. If he preferred neither to pay nor to sell, the
status quo was maintained. The creditor must have gained satisfac-
tion in a different way, which will be examined in the next para-
graph after we have considered two more issues that are related to
the collection of debts upon default.

The creditor could send someone to collect the debts from his
debtors, probably upon default. This practice gave rise to a special
kind of contract, which is especially frequent in official context.'”?
These contracts start with listing the content of one or more docu-
ment(s) (e.g. 1 tuppu Sa 26" emmere. .. Sa ina muhhe D Saprutini, KAJ 115:
2-5), stating that this/these document(s) had/have been given to an
agent of the creditor for collection (ana Saddini tadna/tadnaf(a)). The
agent shall collect the debt(s) and give (uSaddan iddan) the proceeds
to the creditor and then he may break his tablet (u fuppiisu ihappi).'"®

" Also IKAJ 52 of type 4 but without intevest.

"2 See below Appendix C.5.

3 Cf. the receipts Bi 9 (1 fuppu sa x anneke sa C $a ina muhhe D Satrutini ana PN
ana Saddane tadnat So p7 tuppe Suate C mahi), Bi 13 (ana pi tuppe naspirte sa C majy),
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It is not known how the agents made the debtors pay their debts,
and whether any force was used to make the debtor pay.

Finally, Saporetti' maintained that if the debtor claimed insol-
vency the authorities were called upon by the creditor to help him
collect his debt. Saporetti’s theory is based on his interpretation of
the idiom fuppu sabatu, literally “to seize the tablet.” According to
him it refers to a procedure of debt collection' that was initiated
by the creditor and audited by the court. The procedure led to the
drawing up of a “seized tablet” (a tuppu sabuttu), which is understood
by Saporetti as a kind of court order pressing the insolvent debtor
to pay. Saporetti’s interpretation, however, cannot be accepted. In
fact, the procedure known as “to seize the tablet” (fuppu sabatu), and
its result, the “seized tablet” (fuppu sabittu), have been much debated
and still remain open to discussion.'® The scribe may “seize” the
tablet, meaning that he “keeps the tablet in an archive” (Johns),
“holds the tablet while writing it” (Jas); “executes” it while prepar-
ing a witnessed and sealed document (Postgate); or the creditor may
“seize” the tablet, meaning that he collects the obligation recorded
in it with or without court approval (Zaccagnini and Saporetti); or
a neutral third party, who may or may not be the scribe, “seizes”
the tablet, meaning that he “takes it into safekeeping” (CAD, Parpola),
until the agreement that is recorded in it is realized, the purchase
price eventually paid, or the borrowed object actually delivered
(Radner).""” At all events, the MA fuppu sabittu clearly served the
creditor as proof of the loan or other obligation, even if the exact
procedure behind it remains uncertain. It still remains to be explained
when or why a creditor needed such a proof.'

and TR 3016 ([} fupple x anncke sa ¢kalle [...] sa C 5a ina muphe D PN ana Sipirte
Sa C mah).

"4 Saporetti 1978-1979: 87-89.

15 Cf. Zaccagnini 1997: 208, but refuted by Radner 1997: 76 n. 392 and 393;
90 n. 491.

16 For a recent survey of the problem with bibliographic references, see Radner
1997: 89-90.

"7 Radner: 90-91. See also Radner’s interpretation of KAJ 83: Lulayu borrowed
corn from ASfur-aha-iddina but the com had not been delivered. Itar-kidinni is
charged by ASur-aha-iddina to go and deliver the com to Lulayu. Upon delivery
he is to “seize the tablet”, i.e. he is to keep the debt note, that had already been
drawn up, In safekeeping so that AsSur-aha-iddina will have proof of his loan.

"% See Radner’s suggestion, Radner 1997: 91-92.
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VII. OTHER MEASURES TO SATISFY THE CREDITOR

In the Middle Assyrian period various procedures were developed
to grant the creditor some advantage from his loan other than reim-
bursement, sometimes involving instruments of security. First, the
creditor could gain from the loan by using the debtor’s services in
agriculture. Indeed, in many loan documents the creditor granted
the loan on condition that the debtor extend a helping hand dur-
ing the harvest (= type 4),'"” or manufacture a garment for him
(KAJ 77 s.v. type 4). Pressure was put on the debtor by prescribing
a penalty for non-performance of the service during the basic term
of the loan. Moreover, failure to pay back the loan in time would
bring upon the debtor additional sanctions by the accrual of inter-
est or the demand of another harvest. In one case we hear of a sub-
sidiary general ukal-lien on the debtor’s assets as a means of forcing
the debtor to pay his debt, but the lien was to take effect only after
the basic term of the loan had expired (TR 3022).

Second, at times the creditor was more interested in a prolonged
use and enjoyment of the debtor’s property than in the actual repay-
ment of the loan. The pledge or lien in these cases did not so much
serve to secure repayment of the loan as to grant the creditor usufruct
rights over the debtor’s property. This practice is attested in the
loans of type 3. These were long-term loans or loans for an unspecified
period of time with antichretic use of the pledge or ukdl-lien in lieu
of interest. Since the creditor held the debtor’s property “instead of
interest” (kima sibtate . . . C ukal),' no interest had to be paid (annuku
sibta la ©Su . . .,"*" or S€um/annuku ana sibta la illak'*).'*® He was inter-

ested in the use of the debtor’s property for his own profit'* over

"9 Cf. Koschaker 1928: 108fl. and Lautner 1936: 22-26.

20 So explicitly stated in Bi 5 and AO 19228. In VAS 19 20 the creditor holds
the debtor’s field “instead of” (kimi) the twenty bows which he lent the debtor.

2t KAJ 13 and AO 19228,

22 KAJ 30 and Bi 5.

2 A clause pertaining to antichresis is lacking in KAJ 17 and 20 but these doc-
uments are nevertheless to be considered as reflecting loans of type 3 for the fol-
lowing reasons: 1} they are long-term loans; 2) they do not provide for interest
which could be interpreted as equal to providing for antichresis instead of interest,
found in the other long-term loans; 3) KAJ 17 has the redemption clause (paitar),
also found in the other long term loans.

12+ Note, however, that Durand interpreted the verb etenaras as referring to a
duty of the creditor, namely to maintain the pledged field(s), rather than a right,
namely to enjoy the produce of the field (see Aynard-Durand 1980: 6 and 8).
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many years or even as long as he wished. The debtor had the right
to redeem his pledge after having paid his debt (except for KAJ 20).
It is possible that the short-term loans in which the pledge was to
be sold to the creditor in case of default reflect similar interests.'®
These were loans of tin or corn with the encumbrance of a field,
which the creditor was entitled to buy if the debtor failed to pay
back the loan within four to six months.'?’

In KAJ 32, 37 and 39 (all type 1 loans) the loan had been granted
to finance a business trip and the creditor must therefore have enjoyed
at least a share in the profits, although the texts do not explicitly
say s0.'% The other loans of the same type do not mention any busi-
ness journey but they contain a statement regarding the debtor’s
financial reliability and are secured by a katti-lien so that the cred-
itor could reckon on recovery of his money even if the business ven-
ture did not turn out successfully.'®

Finally, it remains unclear to me how the creditor could possibly
get his loan repaid or gain from it in the loans of type 6 and the
governmental loans,'® because the contracts do not provide for any
security, sanction or profit.

126

VIII. A Socio-EconoMic ANALYSIS OF MIDDLE ASSYRIAN SECURITY

More knowledge of the socio-economic situation in Assyria in the
Middle Assyrian period™' would, no doubt, enable us to understand

2 Type 2 loans. Problematic in this respect is only KAJ 66 because it would
mean that the creditor was to acquire not only the debtor’s field, house, threshing-
floor and wells, but also his sons and his daughters; unfortunately the date for
repayment is broken. For the similarity between VDI 80:7] and long-term antichretic
loans of type 3 see above. VAS 19 36 is too fragmentary.

126 A threshing-floor and an orchard in KAJ 63.

2/ Only KAJ 24 is for a little longer, namely for one year.

122 KAJ 32: (silver) itu C D u tappaiiSu esiitu u madiitn ana tapiitte ana harran GN°
dgea, “D and his partners borrowed silver from C for a joint business trip to GN.”
KAJ 39: (silver) istu C ma muhhe D ilge ana harrane sa GN, “D borrowed (silver) from
C for a business trip to GN” (Cf. CAD H 110). In both cases the debt is to be
repaid ma eréb harrane(Sunu), “upon the return of the(ir) caravan.” Cf. KAJ 37 where
the debtor ana whi MN harranesu uppasma annaka u sitbassu hiat “will make a busi-
ness trip untl the month MIN and (then) pay the tin and interest on it” (cf. CAD
E 208).

1% See above.

130 See, however, notes 181-182 below.

18! Postgate 1971 and Garelli 1967.
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better the social environment in which loans (including secured loans)
were granted. In particular it would tell us about: the social posi-
tion of the lenders and their relation to the government (palace); the
social position of the debtors and the organization of the rural com-
munities; the social conditions which led to the granting or taking
of loans. However, a comprehensive survey of the socio-economic
situation in Assyria in the Middle Assyrian period is beyond the
scope of the present paper. The following discussion is limited to a
choice of texts that contain evidence on the socio-economic condi-
tions of some of the loans. In particular they inform us of the cir-
cumstances that could lead to debt slavery or other forms of servitude.

When economic hardship hit a person, his family or his village,
he could either borrow corn from government stocks or enter in the
service of a wealthy individual. Two texts from Urad-Serfia’s archive
show the practice of granting loans, from government stocks, to the
rural population in their times of need."? A recurring phrase in these
texts brings out the fact that the loans were made for the benefit of
the borrower’s family or village in times of hardship: in KAJ 101
the person borrows the com so that “he will maintain his house-
hold in the absence of any of his own” (béssu uballit ma la suate, lines
12-13); similarly, in VAS 19 47 the borrower takes the corn and
gives it to the member(s) of his village “in the absence of any of his
own” (ma la Sudte, lines 15-17).'® The texts show the economic dis-
tress of the northern rural communities outside the capital Assur in
years of low rainfall and consequent crop failure. As Postgate pointed
out in his commentary on nos. 355—56 these were not cases of indi-
vidual improvidence, but a general agricultural crisis forcing fami-
lies and entire villages to borrow by the threat of starvation. Moreover,
they show that the government could take advantage of the general
agricultural crisis by granting the loans under what seem to be harsh
conditions.'®* The debtors had not only to repay the corn and a

132 KAJ 101 (= Urad-Seriia 55) and VAS 19 47 (= Urad-Seriia 56). See also Aynard-
Durand 1980: 41 and n. 50.

135 KAJ 91 is similar to KAJ 101 and VAS 19 47 in so far that it concerns the
loan of corn, animals and harvesters from an official. It differs from the other two
documents in so far that it does not specify that the borrowed commodities were
taken from government stocks (§u put/ patte hasime) and were to be given to the fam-
ily or village of the borrower in view of their destitution (ina la suate). Cf. Postgate
1988: 143—-144.

1% So Postgate 1988: 145.
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hundred percent interest on it within a fixed time,"®® but also, so it
seems, to put the harvesters who were borrowed to work at harvest
time, and to herd the borrowed sheep. Moreover, the borrower in
KAJ 101 had to charge “his field and his house, all his unencum-
bered assets (mimmisu gabba zakua)” as security for the loan.

Economic hardship may also have been the reason for the loan
in KAJ 46. This loan was interpreted as a “charity” loan by
Koschaker' since the loan was granted to the debtor “for his sup-
port” (ana usttisu)'® and did not bear interest. In contrast, Saporetti
believes that the loan was granted to help finance some commercial
activity.'®

As for the phenomenon of debt slavery, there is plenty of evi-
dence from the archives that were reconstructed by Saporetti in DSC
I and 3. The archives show how once wealthy land-owning fami-
lies gradually became impoverished, even to the point that family
members had to be given in pledge but could not be redeemed.'
The presence of the original loan documents with the statement of
security in the archives of the creditor proves that the loans had not
been paid back and consequently the encumbered property or per-
sons had not been redeemed. It seems that, in general, many of the
loans in the Middle Assyrian private archives have not been repaid,
and the documents were probably kept in the creditor’s archive
because of the security mentioned—especially when it involved real
estate, as was actually the case in most secured loans. It is also pos-
sible that in some cases the documents of unpaid loans were kept
in the archive to be given for collection (e.g. in Urad-Sertia’s archive).

Additional evidence on debt slavery may be found in KAJ 102,
KAJ 167 and KAJ 7, although the interpretation of the latter two

%% The repayment clauses concern “the corn and its equal amount (mitharsu)™:

KAJ 91 lines 21-25 and KAJ 10! lines 14-15. VAS 19 47 lines 26-28 are too
fragmentary. For mitharu see CAD M, 137 (mng. lc) “equal amount (as fine for a
debt past due),” but note that this cannot apply to KAJ 91 and 101 because the
mitharu is to be paid before expiry of the due date. For the expression ana muthar
(repayment of the loan “in the same amount,” i.e. without interest) in the loan TR
3013 see Saporetti 1978—1979: 29.

1% Koschaker 1928: 95.

BT AHw 1437b s.v. usdtu “Hilfe, Unterstitzung”.
Thus he understands the expression ana wusitisu (Saporetti 1978-1979: 68).
E.g. Members of family L who took loans from family A during four gener-
ations (recorded in ARu 53, KAJ 11, 12, 14, 26, 29, 53, 61, 63, 79 = 166, 157,
161, 163, and 165), see more Saporetti 1979: 20-21 and 32-33.
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texts is open to discussion. KAJ 102 regulates the transfer of own-
ership of the son of PN to PN, and includes the renunciation by
PNj; of his rights over the transferred person. PN, was probably the
creditor to whom PN had pledged his son. This son was later sold
to PN, in order to pay back the loan. PN; may have been another
creditor of PN still waiting for the repayment of his loan.!*® KAJ
167 and KAJ 7 recount the release from servitude of an “Assyrian”
woman who had been taken in by someone (legi, KAJ 167 line 4)
in order to be saved from famine or some other calamity (ana balut
u lege, KAJ 167 line 4)."*' The status of this woman has been much
discussed. According to Koschaker and Garelli she had been “taken”
(lege) as pledge to secure a debt;'*? consequently, the texts would be
evidence for the redemption of pledged persons from debt slavery
in the Middle Assyrian period. According to other scholars the woman
had been taken in as adoptee (so Oppenheim and the CAD),'*® or
as a ward out of an act of charity by a wealthy individual (so
Durand)."* In the course of time she was released from her state of
servitude (ma amatisa uzakkisi, KAJ 7) by a third person who gave a
substitute person as ransom (ypteru, KAJ 167, KAJ 7). She married
the person who released her. The latter was an alaw of Amurru-
nasir, which meant that he had to serve Amurru-nasir in one way
or the other. The woman acquired her husband’s status and both
were to serve Amurru-nasir.'*

Finally, one may also look in KAJ 168 for evidence on debt slav-
ery. The text is formulated as a loan,'*® but was interpreted by

110 See Postgate 1988: 66.

" Re-edited by Sapovetti 1982: 55-57 and 144-145 (Family C).

2 Koschaker 1928: 107. Garelli 1967: 13.

"% Oppenheim 1955: 73-74.

% Aynard-Durand 1980: 23-25.

" About the status of alamu (“villagers”) we also hear in AO 20154 (Aynard-
Durand 1980: 19-27). This text is a manumission document in which three broth-
ers (I. 1-5), who have the status of alaw (. 6-8), release themselves (ina migrat
<yaminiSuru> iplirisunu ana PN attang, 1. 9—13). The text does not specify how the
release was effected (unlike KAJ 167 which mentions a substitute). The text, there-
upon, states that the former master of the brothers assumed responsibility for their
release from the status of alaw ([planat <istu> [ah)hé z[akkue] PN n[asi], 1. 14-16).

"6 Judging from the following structure: Seal of debtor—Object of loan (tin)—
Statement of loan (52 C ima muhhe D ils-t-qi-ma)—Purpose of the loan (anmuku anniu
ana $tm | siniste tadnasu)—Clause stating that smnista uballafu—Reimbursement of
the debtor if the market value of the woman was higher than the value of the debt
($STm sinmistéSu isassiil rehte annek&u waqqi). Postgate 1988: 120-121 reads ““#-gi-ma in
line 9 instead of Durand’s reading s-t-gi-ma.
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Koschaker'” as an example of the sale by auction of a pledged bond-
woman upon default. In contrast, Durand'® understood the text as
a loan of silver (. 1-9) to help finance the purchase of a woman
(. 10—12) on condition that the purchased woman serve the credi-
tor (I. 13). The creditor, Uqur-abi, did not fix a date for repayment
nor did he demand any security for the loan. Instead “he (Uqur-
abi) will let the woman live” (I. 13) which, according to Durand,
meant that the woman was to serve Uqur-abi. The latter could also
sell the woman (I. 14) but would then have to reimburse his debtor
for any difference in value (I. 15). Still other interpretations have
been proposed by Oppenheim'*® and Postgate.'™

As pointed out above, the reason for a person’s impoverishment
and state of servitude was not necessarily indebtedness. Other rea-
sons must be considered, such as famine as the result of drought
and failing crops,”' as well as certain developments in the pattern
of land tenure."® The gradual growth of latifundia in the Middle
Assyrian period was often at the expense of smaller landholdings.
Small farmers were deprived of their means of living and were hardly
able to make both ends meet unless they entered into the service of
the landed gentry. They may have stayed on their original farm but
had now become part of a growing group of poor agricultural work-
ers in the service of others, also known as “villager of so-and-so”
(alaw).

147 Koschaker 1928: 97 n. 5 and 105.

" Aynard-Durand 1982: 25 n. 29.

4% Oppenheim 1955: 74.

10 Postgate 1988: 122. I do not understand how Mugallim-Marduk could at the
same time be the seller of the bondwoman and the debtor of part of the purchase
price, as Postgate seems to suggest in his comment on the text.

! So Aynard-Durand 1980: 23 n. 24 with respect to KAJ 167.

%2 So Aynard-Durand 1980: 26-27 and n. 32 with respect to the status of alaiu.

o
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ABBREVIATIONS
ARu M. David and E. Ebeling. Assyrische Rechtsurkunden. Zatschrfi
Siir vergleichende Rechiswissenschaft 44 (1929): 305-381.
Bi Texts from Tell Billa. See Finkelstein 1953.
DSC Data Sets. Cuneiform Texts. See Saporetti 1979 and 1982.
MARV Mittelassyrische Rechtsurkunden und Verwaltungstexte. See

Freydank 1976 and 1982a.

OIP 79 Texts from Tell Fakhariyeh. See Giiterbock 1979.

TCL 9 G. Contenau. Conlrals el lettres d’Assyrie el de Babylonie. Musée du
Louvre. Département des antiquités orientales. Textes cunéi-
formes 9. Paris: P. Geuthner, 1926.

TR Texts from Tell Al Rimah. See Saggs-Wiseman 1986.

Urad-Seria  Texts from the archive of Urad-Serta. See Postgate 1988.
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Carlo Zaccagnini — Istituto Universitario Orientale (Naples)

Before attempting a brief sketch of the pertinent Nuzi evidence,
a preliminary theoretical and methodological remark is in order.
Whenever analysing and commenting on ancient Near Eastern “law
codes”—as a whole or in single points of detail—on juridical insti-
tutions and legal practices attested in the millennial history of pre-
classical civilizations, we should be well aware that a substantial gap
exists between our contemporary “Western” juridical categories—as
variously elaborated, in the course of some 2,500 years, by the schol-
arly reflection of countless jurists—and those attested in the ancient
Near East. It is a well-known fact that in Mesopotamia (and adja-
cent or peripheral regions) no theoretical work on juridical categories
and principles ever seems to have been undertaken or even attempted
(cf. among many others Zaccagnini 1988; Pintore 1976). This state
of affairs is by no means confined to the sphere of law but concerns
the entire conceptual world of the ancient Near Eastern civilizations.’

With reference to the “Western” juridical categories and specula-
tive frameworks mentioned above, a further source of possible mis-
understanding should be pointed out. In very rough terms, two
substantially different theoretical and methodological approaches can
be observed in past and present studies of ancient Near Eastern law
and juridical institutions: the former uses the conceptual categories
of the Roman law tradition, ultimately going back to the monu-
mental synthesis of Justinian’s Corpus Iuris Cuilis; the latter derives
from the English Common Law tradition. As is well known, the two
systems exhibit quite distinctive and at times divergent features, a

" There is hardly need to quote here the provocative but highly stimulating essay
of Frankfort, H. et al., The Intellectual Adventure of Ancient Man. An Essay on Speculative
Thought in the Ancient Near East {Chicago 1946: The University of Chicago Press),
translated into Italian with the title, significantly, La filosofia proma de: Greci (Torino
1966: Einaudi).

This paper is a result of a joint research project “Merchants and politics in the
ancient world” which I direct at the JTUO-Naples with the financial support of the
Ttalian Ministry of Universities (MURST).
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fact which has, or can have, considerable bearing on any interpre-
tation of other sets of juridical systems, institutions and legal proce-
dures. This is certainly the case with the Mesopotamian and related
Near Eastern documentary heritage, especially as concerns the broad
field of private law.

With specific reference to the topic of security for loans, there is
hardly any need to recall here the epochal contributions of P. Kos-
chaker and H. Petschow. The Nuzi evidence, which is particularly
rich and intriguing, has been tackled by a vast number of scholars,
including Koschaker himself and E. Cassin, E.A. Speiser, H. Lewy,
B.L. Eichler, M. Miiller and the present writer. This is certainly not
the place to speculate on the different juridical backgrounds that
have supported the various and often conflicting reconstructions
offered by these and other researchers whose contributions are to
be found in the pertinent literature. At any rate, it is easy to per-
ceive the serious difficulties that have been encountered by the var-
lous attempts to offer a coherent and “modern™ interpretation of the
ancient Near Eastern practices of securing loans.

It will suffice here to call attention to the contract of antichresis,
of Graeco-Roman and modern times, which has been adduced as
the most appropriate term of comparison for a widespread type of
contract, stemming from Mesopotamian, Syrian, and other periph-
eral private archives from the Ur III period until neo-Babylonian
times. In them, a person or real estate is handed over to the cred-
itor(s) as security for a loan and more specifically in usufruct in place
of interest on the capital lent. In fact, close scrutiny of the textual
evidence reveals that, despite their standardized and apparently
unequivocal formulations, the real substance of these contracts can
hardly be reconciled with the features, scope and limits of classical
antichresis. In this regard, the case of Nuzi “antichretic” contracts
(tuppr tidennaity) is very instructive: Eichler’s exhaustive and penetrat-
ing investigation of personal tidennaitu (Eichler 1973) and later stud-
ies of the same legal transaction on the one hand, and investigations
of the evidence pertaining to real-estate fidenniitu on the other have
underscored noteworthy divergences between apparently identical (or
closely similar) types of contract.? I will return to this point later on.

2 Cf. inter alia Zaccagnini 1975: esp. 194-201; Zaccagnini 1976; Zaccagnini 1979:
esp. 7-13. The unpublished Ph.D. diss. of Jordan, G.D., The Land-Field tidenniitu
Transaction at Nuzi (Hebrew Union College 1986) was not available to me. Jordan
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On a more general level, it can be noted in passing that, accord-
ing to ancient Roman doctrine, which is still largely shared by mod-
ern Western juridical thought, security for debt is of two kinds: real
(i.e. property) and personal (i.e. obligations). The former include
pledge ( pignus), hypothecary pledge (hypotheca) and antichresis; the lat-
ter include the surety ( fideiussio).®> However, this schematic arrange-
ment should only be considered as an approximate attempt to compare
similar but not identical juridical institutions and legal systems, whose
respective historical backgrounds and developments are to a consid-
erable extent independent of one another. It goes without saying
that more serious problems are encountered in the study of the
ancient Near Fastern evidence. It therefore seems advisable to analyse
and evaluate the relevant documentation by concentrating on its sub-
stantial content without forcing it into inadequate schemes of inter-
pretation.

The rich corpus of Nuzi loan contracts (hubully) has been sufficiently
mnvestigated (cf. Owen 1970; Wilhelm 1992: esp. 9-23 with the com-
ments of Zaccagnini 1997) and the basic features of this type of legal
transaction have been ascertained. Individual or multiple loans, with
or without interest, could be secured by one or more sureties, i.e.
persons who guaranteed fulfilment of the debtor’s obligation in its
entirety. Movables or real estate are not attested as security in fubullu-
contracts; on the other hand, they occur in another type of Nuzi
contract (the fuppr tidennaitr) which, at least on a formulaic level, is
patterned on the scheme of antichretic arrangements. Some features
of these contracts that are relevant to the present discussion will be
dealt with below.

According to the terminology of the Nuzi loan contracts (hubullu),
the person(s) who assume obligation to stand surety for the full repay-
ment of a debt are qualified majhis paw (lit.: “striker of the forehead”).
Whatever interpretation might be envisaged for this technical term,*
it is important to point out the distinctive features that characterize

1990—presumably a short résumé of his dissertation—represents a first provisional
attempt to single out and evaluate the basic economic features of this type of Nuzi
transaction. Besides total disregard of the previous literature, the author’s method-
ology and reasoning are not entirely convincing.

> Note, however, that, according to modern doctrine, antichresis is often con-
sidered to belong also to the sphere of personal security.

* Cf,, with all due reservations, the now dated contribution of Cassin 1937: esp.
154-59.
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the functional role of the majis pati> Save for a very few exceptions,
sureties only occur in multiple loans in which every single co-debtor
assumes full liability to the creditor: the standard formulation of the
clause i1s “one man is surety for another man (aw?lu ana awili mahis
putr),” followed by the repayment obligation which concerns the
entire amount of the loan: “whoever of them is present will pay x
(= the total amount of the debt) in full” (manmummé (sa) ina libbisunu
asbu x (ana PN [= the creditor]) umalla). In addition to this clause,
many loan documents exhibit a further suretyship clause, whereby
one or two co-debtors act as mahis puti (note the variant writing
MA.U) for the fulfilment of the obligation.® It is not entirely clear
what the exact function of these additional sureties might have been,
given that the documents in any case foresee the full mutual respon-
sibility of each debtor for the entire group of co-debtors: all that can
tentatively be suggested is that these loans were not only secured by
a general fidewussio shared by each and every single debtor but, more
specifically, by one or two of them as additional and final surety for
fulfilment of the obligation.’

As mentioned before, individual loans, as a rule, were not secured
by sureties. I will briefly dwell on the isolated and at times prob-
lematic occurrences of a personal security supporting hubullu-con-
tracts entered into by single debtors. HSS IX 68 (= Wilhelm 1992
no. 200) i1s an interest-bearing barley loan contracted by Prince

* Note that the Nuzi documents attest to the sporadic occurrence of suretyship
outside the sphere of loan agreements: cf. e.g. JEN 263 (exchange of fields); JEN
155 (lawsuit).

¢ For the abbreviated writing MA.U = malis pati see Fadhil 1983: 175-76; Deller
1984: 95, and Wilhelm 1992: 18 with n. 10. The functional and procedural aspects
of the Nuzi joint responsibility clause in multiple loan contracts have been surveyed
by Wilhelm 1992:16-18, on the basis of the rich evidence provided by the Shilwa-
teshup archives (cf. the remarks of Zaccagnini 1994: esp. 30—34). In this context I
offered a new interpretation of the standard neo-Assyrian joint responsibility clause
(Sa karmani usallam) and further proceeded to a comprehensive analysis of the other
neo-Assyrian occurrences of the verb karamau, as attested in non-juridical documents
(ibid.: 37-42). For a different view, see Jas 1996: 84, who could not take into
account the arguments and conclusions of my article, and cf. Radner 1997: 168
with n. 889. Moving from Jas’ standpoint, an alternative unitary interpretation of
the neo-Assyrian verb karamu has been proposed by Fales forthcoming. I will com-
ment on these contributions elsewhere.

7 Wilhelm’s suggestion (Wilhelm 1992:18) that the function of these sureties,
selected from the group of co-debtors, was “die Exekutionsbereitschaft aller Schuldner
zu garantieren und dem Glaubiger den sdwmigen Schuldner [italics mine] auzuliefern”
is not convincing.
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Shilwa-teshup with PN: PN,, the administrator of Shilwa-teshup’s
household, is surety (majis pati) for PN’s repayment of his debt. The
memorandum HSS XIIT 404 records an amount of various goods
that are the balance still charged to PN; the same PN is surety (mahis
pati) for PNy. Despite the conciseness of the document, it seems clear
that PN’s obligation to an unrecorded creditor derives from a guar-
antee previously provided by PN in favour of PN,.

HSS IX 17—a difficult text (cf. Cassin 1937: 159-160 and the
comments of Zaccagnini 1979a: 11)—records an outstanding oblig-
ation (i.e. the delivery of a fine choice maid or else 10 shekels of
refined gold) due by PN to Shilwa-teshup, as final accounting from
a previous contract.® A third party stands surety for PN’s obligation.

An interesting but not entirely clear agreement is recorded in HSS
XVI 238. A quantity of barley belonging to two people is handed
over to PN in GN; the same PN will give back the same amount
of barley in GN,. The recipient(s) and the date of PN’s delivery are
not mentioned. The contract is witnessed by three people, one of
whom is surety (majis pati) for PN; interestingly enough, the same
PN is surety for his own(!) obligation. Both persons, as is the rule
in the Nuzi suretyship clauses, seal the clay tablet. It may well be
that this agreement is not a Aubullu-contract (without interest charged
to the debtor): no mention is in fact made of the technical term
urs.ra (= hubully). Nonetheless, the joint personal responsibility for
the “debtor’s” performance, which is shared by the “debtor” him-
self and a third party, is noteworthy.

A number of long-distance trade agreements concluded between
Nuzi private entrepreneurs and merchants represent a special case.
The merchants are either palace dependants or more or less inde-
pendent tradesmen also operating on behalf of the palace adminis-
tration.® These trade agreements, some of which are patterned on
hubullu-contracts, most often include a suretyship clause in which one
person stands surety for fulfilment of the merchant’s obligation towards
the financing party. Since I have already dealt with the topic in

¢ Possibly a trade agreement: cf. Zaccagnini 1979a: 11 n. 39.

® Cf. Zaccagnini 1977: esp. 178-85, with the detailed comments of Maidman
1980: 187-89. Additional textual material, which entirely confirmed my 1977 sketch
of the Nuzi long-distance trade organization, both as concerns the palace and pri-
vate sectors, has been made available and commented on by Morrison 1993: 95-114
(“The Family of Pula-hali and the Merchants”); Maidman 1993: 18-35; Wilhelm
1996: 361-64 (no. 28. aladumma epésu “begleichen; kaufen” [text EN 9/2 292]).
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some detail (Zaccagnini 1977: esp. 180-188), it is not necessary to
comment again on this matter.

Another type of debt agreement, widely attested in Nuzi private
archives, concerns loans of various amounts of different commodi-
ties (primarily barley) that are handed over to individuals for a fixed
or indefinite length of time: as security for repayment of the capi-
tal sum and in compensation for accruing interest, persons or land
(most often fields) are put at the creditor’s disposal. In both cases
the creditor will benefit: either from the work of the persons given
as security or from the usufruct of the land owned by the debtor.
In the unique legal terminology of the Nuzi documents, these agree-
ments are labelled as tuppr tidenniiti and the security itself i1s termed
tidennae.'® In spite of the still unclear etymological explanation of the
term, the substance of these contracts has been sufficiently eluci-
dated, on the basis of an internal analysis of the Nuzi textual evi-
dence and by comparison with analogous Near Eastern sources.'
Broadly speaking, the tidennfitu contracts can be interpreted as loans
secured by 1) individuals, including the debtor himself, or by 2)
parcels of land belonging to the debtor, that are either 1) physically
transferred or 2) put at the creditor’s disposal in accordance with
the well-known antichretic mechanism. Movables other than human
beings are never handed over as security.

As was intimated above, the personal and real estate tidenniitu con-
tracts only apparently correspond to “classical” antichresis, for rea-
sons that need not be repeated. Suffice it to say that, despite the
apparently strict similarity between the formulaic patterning of Nuzi
tidenniity and ancient or modern antichretic obligations, the former
agreements de facto represent a form of alienation of persons or land
to third parties, in compensation for an outstanding obligation. This
substantial aspect of the fidenniitu contracts is clearly revealed by those
instances in which the agreed duration of the “antichretic” arrange-

19 This term exclusively concerns persons: I only know of two occurences in
which #dennu refers to fields: HSS XIII 171: [-2 and HSS V 66: 8 (cf. AHw, p.
1362b): both texts belong to the archives of Shilwa-teshup. As an incidental remark,
I would like to point out the extremely interesting evidence provided by the for-
mer text, a short memorandum which records 41 homers of tidennu fields and 13.8
homers of fields sz marati: there is little need to stress the significance of this datum,
which to my knowledge has never been duly appreciated, for any inquiry con-
cerning the vexed question of the nature, functions and possible relationships of the
tidenniitu and maratu institutions—a subject that cannot be dealt with here.

"' Cf. Eichler 1973, and the additional bibliography quoted above n. 2.
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ment is decades and even the entire life of the person handed over
as security (cf. Zaccagnini 1976: 197), and is further confirmed by
the penalty clauses that expressly forbid repayment of debts before
expiry of the fixed term (ibid.: 196-197). Note, for that matter, that
the Nuzi texts only provide two cases of cancellation of real estate
tdennitu contracts, after repayment of the debts (AASOR XVI 67
and EN 9/1 181). I do not know of any cancellation of personal
lidenniitu."

In his extensive and detailed survey of Mesopotamian analogues
to the Nuzi tidenniitu institution, Eichler (1973: 88-95) has reviewed
the evidence of the Middle Assyrian Sapartu contracts.'® The object
of the sapartu (“pledge™) could be persons, goods of various kinds and
land. According to CAD S T’s reading (p. 429a) of HSS XIIT 259:
5, this document would represent the sole occurrence of a Sapartu
(= tidenniitu [?])-contract in the entire Nuzi archival corpus.' The
text reads as follows: “PN <will give> PN,, in the month MN, a
maid—2 cubits and 1 kimsu tall -as his pledge (a-na Sa-pda-ar-te-su); if
PN does not hand her over to PNy, there will be a compensation
(for her wages) (urihul-Sa)” (lines 1-8)."> It goes without saying that
the antecedents of HSS XIII 259 are totally unknown to us: it would
be a matter of sheer speculation to hypothesize the existence of a
previous loan (hubully) contracted by PN, who now finds himself
unable to repay his creditor (= PN,), or to venture any other alter-
native explanation. Be that as it may, the arrangement of HSS XIII
259 is entirely consistent with those of the Nuzi personal tidenniitu
agreements.

Special attention is merited by some personal #idenniitu contracts
in which an additional surety (mahus pitr) is included to secure the
obligation: the wording of these clauses exhibits noteworthy variants.

TCL IX 10 (cf Eichler 1973: 126-127) records a loan of 30 minas of
copper from PN, to PN, who will remain in PNy’s house as fidenmu, in
order to perform the harvest-work of PN,. When he has completed

2 A few documents record the cancellation of debts (fubully): see e.g. EN 9/2
326; 9/2 348; 9/3 465; 9/3 412 (?).

* An extensive list of the Old, Middle and neo-Assyrian occurrences of the term
Sapartu can be found in CAD S I, pp. 428a—430b.

* Note, for that matter, that HSS XIII 259 belongs to the Shilwa-teshup archives,
as do the other two documents mentioned above in n. 9.

'* For the meaning and function of wiul cf. Eichler 1973: pp. 21-25 and the
comments of Zaccagnini 1976: 193-95.
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his work obligation, PN shall give back the 30 minas of copper and
then go free. After the usual penalty clause imposing a payment of
one mina of copper for each day of absence from work, the con-
tract adds that PNj stands surety for PN and for (repayment of) the
copper (due by the same PN): “Therefore, if PN dies or disappears,
then PN, [= the creditor] may seize PN; and he shall pay the cop-
per in full” (lines 19-23).

JEN 306 (cf. Eichler 1973: 129) records a loan of 10 homers of
barley in favour of PN, who remain in PNy’s house for ten years.
PN; stands surety for PN: “If PN departs from work for a single
day, PN; shall pay one mina of copper per day. If PN; and PN
[note the inversion of the sequence as between the main debtor and
the surety] violate the agreement, they [i.e. each of them, individu-
ally responsible for the entire obligation] shall pay (a fine of) one
mina of silver” (lines 11-17).

EN 9/2 152 (SMN 2102: cf. Eichler 1973: 128-129) records a
loan of 29 minas of bronze in favour of PN and PN,—two broth-
ers—one of whom (= PNy) is to stay in the creditor’s house for four
years and perform service. Both brothers share joint responsibility
for compensation in the event of PNy’s “hiding” from his service:
the standard amount of the fine is one mina of copper per day. Two
people [PN; and PN,] stand surety for the two brothers: “If they
cannot find them [i.e. the two brothers = PN and PN,], then PN;
[= the creditor] can seize PN; and PN, [= the sureties]”.

To all appearances, these additional personal securities who are
included in the personal tidenniitu contracts, have different functions.
At all events, they serve as further security for the implementation
of the creditors’ rights, which are recorded in the standard format
of these transactions. The first object of the suretyship always con-
cerns the regular and uninterrupted performance of the tdenn’s work.
In addition, in TCL IX 10 the surety also assumes responsibility for
repayment of the debt; in JEN 306 a surety is provided in case of
breach of contract. It is difficult, not to say impossible, to ascertain
what might have been the reasons that induced the contracting par-
ties to include these additional suretyship clauses: we can only sur-
mise that the particular backgrounds of these agreements, albeit
totally unknown to us, prompted the inclusion of the above clauses,
in addition to the personal security offered by the #dennu.

In this connection, a unique and enigmatic case is recorded in
AASOR XVI 29 (cf. Eichler 1973: 129-130): PN, a weaver, declares:
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“I am a fidennu of PN and there is no surety (mahis pati) for me.
Therefore, of my own free will, I have cast myself into bondage
(ramanima ramani ma SerSerréty wddannz) . . . If I raise a complaint against
PN concerning my bondage, I shall pay (a fine of) [1 mina of gold]
and 1 mina of silver to PN” (lines 3-14). Any tentative interpreta-
tion of this document is seriously hampered by its conciseness and
by the lack of any comparative evidence, at least as concerns the
Nuzi archives. In the light of what we know about the legal and
formulaic features of the personal tidenniitu-contracts, I will limit myself
to offer the following comments. PN’s self-qualification as #idennu
implies that his compulsory work as a weaver derives from an ear-
lier debt contracted with PN either by PN himself or, less likely, by
another party. As a consequence of this obligation, PN entered PN’s
house where he started to work as a weaver; we have no clue as to
whether the “antichretic” arrangement was of fixed or indefinite
duration. The latter possibility looks unlikely since, in such cases, the
standard arrangements foresee termination of contract if and when
the debtor—be he the #idennu or a third party—repays the creditor
the amount of the loan; until that time, the #idenniitu mechanism
operates in full, i.e. the #dennu goes on working for his creditor. On
the contrary, if the original tidenniitu contract was of fixed duration,
we could hypothesize that the deadline had expired (or was about
to expire) and that PN was unable to repay his (or someone else’s)
debt. PN’s statement about the absence of any surety for his tdennu
obligations vis-a-vis PN would then derive from an intervening death,
disappearance or whatever other kind of non-availability of a mahus
puti, originally involved as personal security in a previous &denniitu
contract. As an alternative hypothesis, one could suggest that, upon
expiration of the deadline for repaying the debt and consequent
releasing of PN from his #idennu services, the debtor(sfj—be they the
same PN or any other person acting as his surety—were unable to
fulfil their obligation. While underscoring the great uncertainty of
the above attempted reconstruction of the totally unknown prehis-
tory of AASOR XVI 29, it seems worthy of notice as the unique
occurrence of an evolution from the personal status of fidennu to that
of a (permanent) slave.'s

6 Aside from AASOR XVI 29, the frequent occurrences of the term SerSerdtu
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I will now comment on two #denniitu contracts which include an
additional real estate security: in these cases too, the documents make
use of the technical term mals pati, a term that normally only refers
to persons acting as sureties for someone else’s obligation.

EN 9/1 265 (SMN 1598: cf. Eichler 1973: 127) is a personal tiden-
natu, whereby PN enters PNy’s house as security (#dennu) for a debt
that he has contracted with PN, The same PN assumes responsi-
bility in case of failure to perform his work obligations: the standard
fine (urhul) 1s set at one mina of copper per day. An additional real
estate security is added: “Thus (declares) PN: ‘If I die or disappear,
my 6 ho[mers of field] . .. shall be my surety (ana st mahis patia);
PN, may take hold («kal) of them in lieu of the silver’” (lines 16-25).
The meaning and implications of this clause deserve some com-
ment. First of all, the exceptional use of the technical term mapis piti
with reference to land should be pointed out: to my knowledge, the
only other occurrence of such a usage in the Nuzi texts is recorded
in AASOR XVI 30, for which see below. On a substantive level,
although the (real estate) surety is meant to cover the risks of PN’s
death or disappearance—and not his failure to work—the question
nonetheless arises what is the real meaning of the “silver” mentioned
in the above clause: does it refer to the penalty to be paid as a con-
sequence of temporary or indefinite absence from work, or does it
also include the amount of the loan? The latter option seems more
probable, especially considering that the death of the #dennu per se
excludes any continuation of his personal services for the benefit of
the creditor; there is no mention of substitutes who might take over
his work. On the other hand, it would appear that the real estate
security appended to this contract operates according to the well-
known mechanisms of real estate #denniitu,'” with the obvious yet
significant implication that other people (probably PN’s relatives)
were still involved with the management of the family estate.'

in the Nuzi texts always concretely refer to “chains, fetters, shackles”: cf. CAD S
II, p. 321. Interestingly enough, our text does not make use of the term ardu (ir),
lit., “slave” (but also “palace official, dependent, etc.”).

"7 The possibility that this real estate “is to serve as the object of a potential
future foreclosure by Party C [= PN, debtor]”, as proposed by Eichler 1973: 29,
is only a guess, especially since we do not have any conclusive evidence suggesting
that the Nuzi personal and real estate tdenniitu operated in the same way as the
Middle Assyrian Verfallspfand.

'8 If we accept the above tentative explanation of the real-estate security clause
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AASOR XVI 60 (cf. Eichler 1973: 127-128)—another personal
tidenniitu—-closely resembles the wording of EN 9/1 265, but includes
a further security clause: PN contracts a loan from PN and enters
her house in order to perform a ten years’ tidennitu service, at the
end of which, upon repayment of his debt, he will be released. As
usual, the penalty for neglecting work is set at one mina of copper
per day, to be paid by the same PN. Two additional persons are
provided as security by PN, who declares:

“If I am not present, 'PN may seize (isabbaf) my sons and daughters
and wife.” They shall restore in full the silver [i.e. the amount of the
debt] and his hire (for a replacement) (whul) to PN. The buildings
of PN are sureties (mahis patr) for PN (lines 25-30).

In the light of the comparable evidence of EN 9/1 265, T draw
attention to the following peculiarities exhibited by the security clause
in AASOR XVI 60: PN’s family members are explicitly involved as
joint sureties for repaying the debt and/or compensating for PN’s
absence from work. Their physical “seizure” (sabatu) by the credi-
tor—unlike the “taking hold” (kullu) of real estate, as recorded in
EN 9/1 265—means that PN’s wife and children will (temporarily)
act as substitutes for PN’s fidennu work, and/or that they will become
PN’s property definitively when ultimately it is determined that PN
has failed to absolve his obligation. In the absence of any additional
details, it is impossible to ascertain how the real estate security was
meant to work: in principle, one could either suggest that the “build-
ings” could be the object of another fidennatu contract or, less likely,
that they might simply be forfeited by PN.'

A different case is illustrated by EN 9/1 194 (SMIN 2622), a real
estate tidenniit: PN and PN, (two brothers) give one homer of field

in EN 9/1 265, and proceed to an overall evaluation of this document, we may
gain significant insights concerning the crucial issue of Nuzi (and, more generally,
ancient Near Eastern) features of land ownership, pledge and alienation with respect
to economic emergencies suffered by peasant family units. I have already repeat-
edly dealt in some detail with this subject: see e.g. Zaccagnini 1979: esp. 14-27;
Zaccagnini 1984a; Zaccagnini 1984b; etc.

9 Cf. above, n. 16. Eichler 1973: 29 points out that “the difficulty in distin-
guishing between the role of his [i.e. PN’s] family and that of his é" warrants the
interpretation of é as household rather than estate,” thus implying that “Party D’s
[= PN] second statement would then be a recapitulation of his first declaration.”
Eichler’s arguments are worthy of consideration but his conclusion—i.e. PN’s wife
and children = PN’s houschold—are by no means convincing.
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to PNj as security for a loan of barley and wheat, to be repaid after
three years. A third party (PN,) stands surety (mafus pati) for PN and
PN, and for the field (lines 17-18). The first object of the surety-
ship is clear, also in the light of the parallel evidence that has been
discussed above. On the other hand, it is difficult to specify the
nature and function of PN,’s guarantee of the #dennu field, also
because it cannot be meant as a security against possible prior encum-
brances of the land (the clear title clause in lines 13—14 is person-
ally assumed by PN and PN,).

The above evidence reveals the complexities and the still open
questions raised by the overall system of Nuzi security institutions
and legal procedures, especially if they are analysed from the view-
point of other ancient and modern juridical frameworks—a point
that I have tried to underscore at the beginning of my paper. I will
conclude by offering some comments on the extremely meagre and
by no means clear evidence provided by a few lawsuits dealing with
personal security attached to loan contracts: as far as I know, only
two lawsuits are of particular interest for the present matter at issue.

EN 9/1 400, a badly damaged and difficult text, concerns the
judicial settlement of a defaulted debt (fubullu), amounting to 16
shekels of silver, contracted by PN with PNy, father of PNs;. PN, who
had stood surety for PN (PN, pussu sa PN asar PNy impas [lines 8—10]),
will be responsible for PN’s delivery of his wife and children (?} to
PN, son of the original creditor. To all appearances, PN’s default
on his debt implied the handing over of his family to the creditor
(PNy) and, later on, to the creditor’s son (PNj). In accordance with
well-known Nuzi practice, we can surmise that the new obligation
would take the form of a personal #denniitu. The functional role and
personal liabilities of the surety (PN,) are anything but clear and I
refrain from any further speculation.

A different and again difficult case is recorded in AASOR XVI
73. PN suits PNy and declares: “I am not indebted (hubullaku) to
PN,, but he threw me into jail (?) (sif)® and for two days I have
been in jail (?)” (lines 4-6); the judges summoned PN, who declares:
“PN stood surety for my debtor and I (!) threw him into prison”
(ines 10=12: PN 10 fubullia piata imiahasmi v na usurty iddisums). Following
a negative declaration issued by the only witness produced by PN,

% Cf. CAD S, p. 242b; AHw, p. 1040b.
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and PNy’s subsequent refusal to take an evidentiary oath, PN, lost
the case and was condemned to pay a fine of one ox for having
thrown PN in jail (?). The evidence of the above court procedure is
indeed remarkable and would require extensive comment; I shall
only draw attention to two points. First, and most important, the
ambivalence—or, in other terms, the semantic extension—of the tech-
nical term fubully (line 5: habalu D stative; line 10: amél hubulli), which
unquestionably refers both to the original debtor’s obligation and to
the accessory personal security provided by the surety; in the sec-
ond place, the unique occurrence in the Nuzi texts of imprisonment
of a surety—albeit for only two days—following his failure to per-
form the substitutive obligation incumbent on him in his role of
makis piti.

I hope that the above synthetic sketch of the complex and still
partly obscure topic of security for debt, as resulting from the rich
evidence of Nuzi private archives, can represent a useful starting
point for future research and discussion, also in a wider historical
perspective which should include the Northern Mesopotamian and
Syrian documentary corpora of the Late Bronze Age.
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EMAR

Aaron Skaist — Bar-Ilan University

It is axiomatic that a person who lends money or goods expects to
be repaid, whether in the Syrian town of Emar in the thirteenth
century BCE or anywhere else in the world. However, sometimes
a borrower, even a person of absolute integrity, may for some rea-
son be unable to repay the loan when it is due. This paper will
describe the various means that were available to the creditor in
ancient Emar, located in North Syria at the bend of the Euphrates,
to obtain his money or goods should the debtor default.

It must be noted at the outset that two different types of contract
documents were used at Emar. They differ not only in their physi-
cal format—a long text which is usually referred to as Syrian type
and a broad text which is referred to as Syro-Hittite—but also in
the legal formulations employed by each type." This fact has not yet
found full expression in the rather meager amounts of analysis devoted
to the legal texts from Emar. Actually, most of the corpus of secu-
rity texts belong to the Syro-Hittite type; only a few belong to the
Syrian type. In the current state of our knowledge it is difficult to
determine if this is coincidental or whether there is some historical
or social reason for it.

I. PLEDGE AND SURETY

A number of years ago Hoftijzer and van Soldt published an arti-
cle? in which they surveyed the then available texts dealing with
security for loans, which were discovered at Ugarit, Emar and Alalah
level IV. They noted that none of the usual terms for pledge which
are to be found elsewhere? such as mazzazanu, or Sapartu, or maskanu,
occur in the Emar texts. They also noted that, in contrast to the

' Wilcke 1992: 115-141, nn. 33, 36, 41.
2 Hoftijzer and van Soldt 1991: 189-218.
3 Petschow 1956.
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situation elsewhere in the ancient Near East where pledge is termi-
nologically differentiated from surety, the texts from Emar (and Alalah
IV), do not differentiate terminologically between the two types of
security. The formulas employed in these texts to designate various
types of security, whether pledge or surety, are all based on the term
qatatu. It follows then that each text must be examined individually
as to the type of security recorded therein. Hoftijzer and van Soldt
did not offer any reason for this change in terminology from the
usage of the rest of the Near East, nor did they deal with possible
implications of such a change.

The six texts used by Hoftijzer and van Soldt to describe secu-
rity for loans at Emar* are all of the Syro-Hittite type. Since then
an additional number of gatatu texts from Emar have been pub-
lished, all of them of the Syro-Hittite type® except for one which is
Syrian,® so that we now have a corpus of fourteen ¢atatu texts from
that site. The new material from Emar does not change the picture
presented by Hoftijzer and van Soldt, that the Syro-Hittite texts from
Emar designate both pledge and surety as gatatu.

Actually, in the Syro-Hittite texts from Emar the term for secu-
rity is written either as a logogram or syllabically. The logogram
employed is either Su or a compound en-3u.” Curiously this latter
logogram occurs at Emar only in nominal sentences where it serves
as a predicate.®? In the verbal formulation, the term used for secu-
rity is written either with the logogram 3u® or is transcribed syllab-
ically in Akkadian, as a form of the word ¢ataw.'® When the term
for security is used in a verbal clause it occurs mostly as the indi-
rect object of different verbs, each verb used no doubt to reflect a
different situation as will be mentioned below.

It should be noted that in the one Syrian type text from Emar,"
the term for security is written logographically, Su-dug-a, a logogram

* Emar VI 87; 88; 119; 209; ASJ 35; dcta Sumerologica 13 (1991), 335 (Text A).

* TBR 27; 34; 53; RE 58. It is not clear to me why Hoftijzer and van Soldt
ignored Emar VI 77; 116; 121, which were already published when they wrote
their study.

¢ Dalley 5.

7 en-5u™ Emar VI 87, 88; en™¢-%u™*¢ TBR 27; en™-§u™ Emar VI 77, 119.

® This particular logogram occurs elsewhere only in Neo-Assyrian texts. See
Radner 1997: 357.

® Emar VI 116: TBR 34.

10 Acta Sumerologica 13 (1991), 335 (Text A); ASJ 35; RE 58; TBR 53.

" Dalley 5.
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that appears at Alalah IV'? and is standard in Lower Mesopotamia
during the Old Babylonian period. In the text from Emar, $u-dug-a is
used to describe a guarantor. Nevertheless, in view of the paucity
of Syrian security texts one cannot be certain if Su-dug-a at Emar is
limited to describe guarantors, as is the case in Old Babylonian texts,
or if it also describes pledge as is the case at Alalakh IV. Finally, it
should be pointed out that there is a text which clearly involves
security for loans although it does not use any technical term for
security.'®

Hoftjjzer and van Soldt limited their analysis of security at Emar
strictly to those texts that contain the word gatatu. They did not
consider the broader question of what means were available to the
creditor to collect his debt in the case of default.

A credit transaction is composed of several stages. In the first stage
an obligation is incurred. The second stage is the time when the
obligation must be paid, and then there is a third stage which comes
into play if the obligation to pay is not fulfilled. The second stage
is not relevant for this study because if the loan is repaid on time
then there is no need for any legal steps by the creditor.

Already in the first stage the creditor could take a pledge or
demand that the creditor provide a guarantor. Both possibilities are
reflected in the available texts.

Text ASJ 33, a Syrian type text, records the loan of two hundred
shekels of silver. 1) 2 me-#7 ku-babbar sur-pu 2) na, *e-mar® 3) ki se-
>-ba-ah-li 4) "enlka-bar 5) n 1-li%da-gan 6) 'i-[d]i-%da-gan 7) dumu
d[is]kur-a-bu 8) é-su u dumu™-su 9) Su ba-an-ti-mes. There are how-
ever, certain difficulties in this text. Who is debtor, who is creditor?

Ostensibly, the text is formulated according to the pattern of the
Old Babylonian and Middle Assyrian loan texts, i.e. Object of loan,
KI (from) the creditor, the debtor received (Su ba-an-ti). The verb
Su ba-an-ti-mes$ in line 9 is plural, which would indicate that more
than one person is the recipient of the loan. But if debtors are the
subject of the verb $u ba-an-ti-mes§, then line 8, é-su 2 dumu™-su
“his house and his sons,” is problematic. The pronoun s indicates
that we are dealing with one person. Whose house, whose sons? If
it refers to the creditor, then this line remains without a verb and
has no meaning.

2 AT 48; 49; 50; 70; 83; 84; 85. The word gatatu does appear in AT 4.
5 ASJ 33,
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The text concludes with a clause that provides for penalty inter-
est if the loan is not repaid in eight years. 10) mu-8-kdm ku-bab-
bar i-la-¢' 11) w-Se-et-te-eq-ma 12) mas li-sa-ab “he shall repay the silver
in eight years; should the (time of payment) pass, he shall pay inter-
est.” This clause clearly indicates that there is only one debtor. We
would thus translate lines 1-9: “/di-Dagan (borrowed) two hundred
shekels of silver according to the weight of Emar from Szz?-Bahli,
Belu-kabar and Ili-Dagan. They took his house and his sons.” Whatever
may have caused this deviation from the Old Babylonian and Middle
Assyrian pattern it is clear that the house and sons of the debtor
were taken as pledges. Though there is no specific technical term
for pledge used in this text the wording of the text indicates that
the pledge is quite probably possessory.

There are available five first stage Syro-Hittite texts in which the
term for security is the logogram en-§u. One would normally expect
this logogram to be exclusively a surety term as is the case in the
Neo-Assyrian texts.'"* Yet, there are two texts, Emar VI 77: 3)....
en"™S-5u™-§ 4) é-51 n 'ad-da [du]lmu-su ... “his house and his son,
Adda, are his en™-5u™” and Emar VI 87: 7) 5 ga-un na, ga-bi-i
8) 1-na na,"* ka-a-11 9) i-na é Sa “kur-gal 10) sak-na en-¥u™ 11) sa 1
me 50 gin ku-babbar™® “5 talents alum by the weight of the karum
is placed in the house of Dagan-kabar as en-5u™ for 150 shekels of
silver,” in which the logogram en-Su is best understood as a term
for a pledge. A house and alum are not likely to be guarantors. It
should also be noted that in Emar VI 88, where family members—
a sister-in-law or son—are the en-3u™*, very likely reflects a pledge
rather than a surety. So too TBR 27: 4).... & min-ki-mi dam-$i
en™-3u-si 5) $a "hu-da-ti i-na iti Sa a-bi-¢ 6) la-qi “Ba’alat-kimt, his wife
(of the debtor), is en-Su of Hudati, in the month of Abé (she) was
taken,” quite probably describes a possessory pledge.

Only in Emar VI 119 is en-Su used as a term for a surety. The
pertinent section reads: 6). .. a Sur-si-Ykur 7) en™-3u™ ¢-na-an-na 8)
[§le™ sa-a-5i ana [x x] x [x] x 2 Sw-$-kur 9) [u]l-tal-li-mu “. . . and
Sursi-Dagan. is en™*-5u™; now that grain x-x-x-x-x and Swsi-Dagan
will pay it.” The text is partially broken but it is clear that as is
specifically provided in line 8, Sursi-Dagan, who is en™-3u™, has to
repay the loan. This logogram, en-Su, would then be a general term

'* See Radner 1997: 357.
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for security. It is used only as a predicate in nominal sentences as
noted above, and its precise meaning depends on the context in
which it is used.

There is one other text, Emar VI 205, that quite likely reflects
the first stage, obtaining a loan. The precise nature of the transac-
tion which led to the need for guarantors is not certain, for the
beginning of the text is partially broken.” In this text the scribe used
the regular Old Babylonian formula for assuming a guarantee: gatatin
legim. The text 1s unusual in that we have here a rather rare situ-
ation where a second person serves as guarantor for the first guar-
antor. Thus 5) . .. "-a-da dumu nu-i-1i pas ta-am-ni-tu, 6) ga-[{]a-ti-Su
il-ge “(for) Luada, the son of Nari, from the irrigation district of
Tamnitu, is the guarantor,” (gatatisu ige) of Buzeze, the debtor. We
then read 9) Ya-ag-ra-u dumu kar-bi dumu a-bi-te-1i 10) 3a 'lu-a-da
dumu nu-u-n 11) ga-ta-ti il-g¢ “Laqrau is the guarantor of Luada.”

'* According to Arnaud the beginning is to be reconstructed as follows:
1. "[Blu-ze-zu d[um]u ha-b[e-f]i ki-i[r-g)i-tu, q[d-du] na,™-su
2. a-na 14 gin ku-babbar["® a-na “itkur-u]r-sag dumu zu-ba-la
3. a-[na qla-[fla-t2 ut-ta-[din-5u
“Buzézu son of Habitu delivered a ki [irsif]u to[gether] with its stones? for
14 shekels of silver [to Iskur-ur]-sag son of Ju-bala [as gla[f]atu.” The text
then goes on to provide that if Buzézu flees then Luada is to be seized (2[s]-
sa-ab-ba-tuy),
5. ... Yua-da dumu nu-id-ri pas ta-am-ni-tu,
6. ga-[{]a-ti-su il-q¢
“(for) Luada, the son of Nan, from the irrigation district of Tammitu, is the
guarantor” (qatatisu ilge). We are then informed:
6. .... w-ra-am Sera-am
. Ybu-zé-e-zu ku-babbar i-tu ga-t Yitkur-ur-sag i-ra-as-
8. ir-ma sa “iskur-ur-sag Su-i-ut
“If in the future Buzézu will acquire silver from the hand of Rkur-ur-sag
he is the slave of Itkur-ur-sag.”
The text then concludes:
9. Ya-ag-ra-u dumu kir-bi dumu a-bi-te-ri
10. $a 'w-a-da dumu nu-d-ri
1. gqa-ta-ti ol-q

~J

“Lagrau is the guarantor of Luada” We have here a rather rare situation where
a second person serves as guarantor for the first guarantor.

The text as reconstructed by Arnaud is problematic. Why should Buzézu provide
property as gatatu for fourteen shekels of silver when it would appear from 1. 6ff.
that he has not yet received the silver? Furthermore, if Buzézu can provide some
property as gatatu why should he agree to become a slave in exchange for four-
teen shekels of silver?

As it now stands I cannot accept Arnaud’s reconstruction. The few signs that
Arnaud copied at the beginning of the text and the remainder of the signs in line
3 do not, in my opinion, in any way support his reconstruction.
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What can a creditor do to collect a debt that is due him should
the debtor default? There are a good number of texts that deal with
the third stage: failure or inability of the debtor to repay the loan.
There are at least four options available to the creditor.

I. If there are guarantors, the creditor can claim the debt from
the guarantors. There are two specific examples from Emar, both
Syro-Hittite type texts.

According to text Acta Sumerologica 13, p. 335 text A, PN [sa] dumu
ISi-mi-da-ri sa-bit “PN, the guarantor (gatatu) of the sons of Simidar:
was seized” and paid of the debt of the sons of simidari. The text
concludes with a clause recording mutual agreement between the
creditor and the guarantor not to raise claims against each other.

The second text, Emar VI 116, records that: 1) 'ba-ba dumu
irl-dingir™® Mu-en dumu en-gal $es-&i 2) 5 gin ku-babbar™ “a 'a-fi-%kur
dumu ‘kur-gal 3u™“-§i sa-bit “Baba, son of Abdi-ili,—Ba’al-béli son
of Beli-kabar (is) his brother—was seized as guarantor (u™™*) for
five shekels owed to Ahi-Dagan, son of Dagan-kabar. The formula
qatatu sabit in these two texts is best understood not as a physical
act of seizing the guarantor but as a symbolic action placing him
under the obligation to pay the loan.

Curiously, according to Emar VI 116, the guarantor paid the debt,
not with his own property but with 4) ... ha-la-$ii $a “u-en $es-s 5)
ma-la w-ti $e$-5u dumu™ im-ma-ri i-kas-sa-ad-si “the share of Ba’al-
bélt, son of Beli-kabar, which he will receive together with his brother(s),
the sons of fmmaru.”'® This property is apparently the assigned share
of Ba’al-béli son of Beli-kabar which has not yet been apportioned,
so that Baba has some say in how to use the property. The text con-
cludes with the stipulation that whoever among the sons of fmmaru
will raise claims will pay five shekels of silver to the creditor and
take the property. In this case the transferred property is redeemable
upon payment of the original debt.

The right of regress of the guarantor who paid the debt is recorded
in text Emar VI 121. The situation is as follows: Humasi-Dagan, son

'8 Though Baba and Ba’al-béli are referred to as brothers they do not have the
same father. Baba is the son of Abdi-ili, whereas Ba’al-beli is the son of Beliu-kabar.
The property is described as that “which he will receive together with his brother(s),
the sons of fmmaru.” In all likelihood the property in question belongs to that social
group at Emar known as “brothers.” See Bellotto 1995: 210-228.

It is noteworthy that in text TBR 5, a sale deed, one of the neighbors is a Baba
son of Jmmaru. Could this be the same person as Baba, the son of Abdi-ilz of Eroar
VI 116?
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of Abba could not pay his debt and one Afilki-Dagan, son of Ahi-Dagan
paid it. Himasi-Dagan then became a slave of Milki-Dagan. However,
line 13ff. provides that 13) $im-ma ku-babbar™ $a $u®sii i-na-din! 14)
ki-babbar té$-bi l-din “if the silver of his guarantor (3u®-§%) will be
paid, he shall pay double.” As the only person who can be in a
position to release Himasi-Dagan upon payment of the money is
Milki-Dagan, it seems obvious that Milki-Dagan must be the guaran-
tor referred to in this clause. In other words the text records the
fact that Milki-Dagan, the guarantor, paid the debt of Himasi-Dagan
and recovered his money by taking Himasi-Dagan as a debt-slave.

TBR 82, a Syrian type text, records a somewhat similar situation
to that recorded in Emar VI 121. One brother pays the debts of
another brother and takes the house of the debtor in lieu of the
debt. However, the one who paid the debt is nowhere referred to
as guarantor of the debtor though it is possible that he was so
described in the original loan text. The text stipulates that when the
debtor returns to his city and pays the debt to his brother, he will
receive back his house.

There are a number of other texts which record the fact that a
third party paid the debt of the debtor. There is nothing in these
texts that indicates that the one who paid the debt was a guaran-
tor. Nevertheless, according to these texts one who paid the debt
now becomes the new creditor of the debtor. There is similarity to
the right of regress of the guarantor as found in Emar VI 121, where
we are informed that the one who paid the debt was a guarantor,
not in the payment clause where it could logically be expected to
be mentioned, but only in the redemption clause. The original cred-
itor is not a factor in these texts.

In all of these cases the debtor entered some form of servitude
under the new creditor, i.e. the one who paid of his loan. There
are three texts which record the payment by Ju-Astarti son of Ahi-
malik of the loan of an insolvent debtor. In one case (AS] 36) the
debtor becomes a slave of Ju-Astarti forever. There is no mention
in this text of the possibility that the debt-slave can be released.
Another text (Sigrist 1) provides that the debtor and his family become
the slaves of Ju-Astarti. If someone raises claims against them, l.e.
the debtor and his family, the one raising claims is to pay double the
amount of the loan, and can then take them. This seems to be an
oblique way of providing for their release. In the third text (AS] 37)
the debtor, a woman, declares that in a famine year {u-Astart: paid
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her debt and kept her alive. The fact that the debtor entered the
service of {u-Astarti is not explicitly stated but is to be deduced from
the clause at the end of the document which provides that if some-
one raises claims against the debtor, he shall pay one servant girl
to {u-Astarti, and may take the debtor.

In text Emar VI 86, one {u-Dagan declares that Dagan-tal’, kept
him alive in a famine year and paid his debt. He then declares that
as long as he is alive he will serve Dagan-tal’. If, however, he wishes
to leave the house of Dagan-tal?’, he is to pay 10 shekels of silver (4
times the amount of the loan) and may go wherever he pleases.

In another text, RE 10, the debtor Hemiya, son of Aji-malk declares
there was no one to serve him, so that he took Bélu-garrad son of
ltar-Dagan to serve him (a-na pa-la-hi pa ¢l-te-qa-an-mi) and that Belu-
garrad paid his debt. Though the text is technically not an adoption
text it contains the usual clauses found in adoption texts providing
in this case for the inheritance of the debtor’s property by Bélu-
qarad.

Text TBR 25 records the declaration by a person that in the year
that the TAR-W/U surrounded the city he could not pay his debt
and that Arnwu saved him from starvation. Though it is not specifically
stated in the text, it is clear from the final clause that the debtor
was in some manner of servitude to the creditor. The final clause
provides that if the debtor wishes to leave the house of the creditor
he is to provide a person and only then may he leave.

RE 58 is unusual in that it records the declaration of the one
who paid the loan whereas the other texts contain declarations by
the debtor. Jadamma paid the debts of Benti: 6 ... & 'be-en-ti dumu
-tir-*kur 7) é-$i 2 dam-$i 8) a-na qa-ta-ti sa 20 gin ku-babbar™ 9) a-
na "za-dam-ma dumu ip-gi-kur 10) i-ta-kin “Now Benti, son of ltur-
Dagan has consigned his house and his wife as gatati for 20 shekels.”
The debtor was required to consign his wife and house as ga-ta-ti
for the new obligation. Qatatu in this text is hardly likely to be a
surety, for a house cannot serve as surety though it can serve as a
pledge. It is best to see gatatu in this text as some sort of pledge.

A nearly identical situation is described in ASJ 35. Yasur-Dagan
paid the debts of ftar-Dagan and took him as amélat: (= antichretic
pledge). The wife of the debtor together with his son and house a-
na qa-ta-ti i-ta-kan “he has consigned as gatatu.” It is difficult to see
the wife and son of a debtor, who 1s himself an antichretic pledge
because he cannot pay his debt, serving as guarantors for the debt.
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Note that in both cases g¢atatu Sakanu is used when the debtor pro-
vides the gatatu.

There are available two texts which are in reality testaments but
which contain references to the payment of loans. In both texts a
woman, Ba’alati-kimi, declares that her husband paid off the debts of
Yakmu-Dagan (TBR 28) and Nana-Dagan (TBR 29), and in both cases
the husband received two houses in return for paying the loan of a
debtor. Bd’alat-kimi gave the houses to her son. Both texts contain
the proviso that if someone should claim the houses he is to pay
double and take them.

II. Another option open to the creditor was to distrain members
of the family of the debtor in order to force the debtor to pay the
loan of which there are several examples. In TBR 26, the creditor
seizes the wife of the debtor. The woman, of her own free will, then
sells herself into slavery to a third party, Bulalu, son of Arwu. The
text concludes with a clause providing that if a claimant should
appear a number of people who are listed in the text are to satisfy
the claim whereas Bulalu is free of claims.

In another case, TBR 34, the creditor holds the wife and three
sons of the debtor ki-i-mu ku-babbar-5u u-ka-al “(The creditor) detains
on account of his silver.” The debtor, 4)... i-na-an-na *sa-al-mu 5)
a-na u™ o dam™-$u dumu™S-<su> i-te-ru-ub 6) dam-su dumu™=-su
ul-te-si “Now Salmu entered as gatatu for his wife (and) his sons. His
wife and his sons shall go out (free).” The use of the term ukal and
ultesi with regard to the wife and son of the debtor is a clear indi-
cation that they were in some way under the control of the credi-
tor."” As the debtor in this case substitutes (lit., enters) for his wife
and child it appears that the term gaiatu erébu in this text very likely
means to become a pledge the nature of which is not clear (antichretic
pledge?).

III. Another option open to creditor was to sue the debtor in
court. There are available two such texts: TBR 84 and TBR 36. In
TBR 84 one Astartu-Lit sued Karbu for the debt which Rarbu owed
his cousin, one Galalu, and lost the suit. In TBR 36 one Uginu sued
Abt-Saggar and his brother Abba for debts that their father owed to
Uginu. Abba denied any connection with the debt but was sued by
his brother, who won the suit. The judge then ruled that Ugimu must

7 See kullv in CAD K p. 511, for examples of the term kullu with the meaning
“to control.”
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take an oath that the money was due him, which he did. As the
brothers apparently did not have the necessary cash they paid the
debt with various parcels of property.

IV. Another likelihood that must be taken into account is the pos-
sibility that the creditor and debtor may reach some agreement as
to the payment of the debt. Thus in Emar VI 123, we are informed
that the debtor could not pay his loan and so sold his house for the
exact sum of his debts to his creditors.

Another rather interesting text is TBR 74. The woman Daida
declared that she has no one to serve her (Sa i-pal-la-ha-an-ni i-ia-nu)
and so adopted one Bélu-garrad, who apparently borrowed from her
In a famine year, as her son with the right to inherit from her in
return for serving her. Nothing is said about repaying the loan.

There remains one text which relates to debt payment but whose
precise classification is not certain. In RE 90, a Syrian text, we read:
15) #kirig-geitin ha-la 16) sa 'pa-1a-i dumu -5 17) as-ra-nu-ma 18)
Yi-li-a-bi ki-1 19) 5/6 ma-na ku-babbar sa-bi-it/ 20) sz 5/6 ma-na ku-
babbar 21) a-na 'i-li-a-bi i-n[aldin 22) u #kirig-gestin li-ils-g¢ “Ili-abu
seized the vineyard, the inheritance portion of Para’u, son of Yasu in
the same place (as the first vineyard) in lieu of 5/6 mina of silver.
Whoever pays Ili-abu 5/6 mina of silver shall take the vineyard.” It
would appear that the property taken by Ili-abu was taken in lieu
of the payment of the debt due him. It is not clear if the property
was originally pledged for a loan or if Ili-abu seized the property
because the debtor had no other means of paying the debt.

Finally, there is a house sale text, TBR 53, which contains a gatatu
clause. The text contains a price clause as well as a clause against
revocation of the sale. This is followed by a list of witnesses. The
text concludes with the following clause: 23) u ga-ta-ti Sa ¢ an-ni-i 24)
a-8a™*-§u i-na edin-na 25) 'ki-it-ta i-sa-bat “Now the gatatu of this
house, his field in the plain, Kitta (the buyer) shall seize.” The descrip-
tion of the field as gatati is a clear indication that in this case ¢atatu
sabatu is not a surety formula. In contrast to gatatu sabit of Emar VI
116 and Acta Sumerologica 13, p. 335 text A, it is highly likely that
the verb sabatum “to seize” is to be taken literally.

It is very probable that the field served as a hypothecary pledge
protecting the buyer should the seller fail to deliver the house. Though
this text is formulated as a cash sale, as are most other Syro-Hittite
sales, we have here an indication that the price was not always paid
at the time of the sale.
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II. ANTICHRESIS

The antichretic pledge is in reality a possessory pledge though its
purpose is to guarantee the payment of the interest. There can be
little doubt that antichresis was known to the people of Emar, for
the institution was used in many regions of the ancient Near East.
The problem is to find documentation of this institution at Emar.

There are a number of texts, all of the Syro-Hittite type, which
record that a person is taken as la™-0-lu-tu (amelatu) because of a
debt.'® These amélitu texts can be grouped into different categories.
Texts ASJ 35 and Emar VI 77, both noted above, record the tak-
ing of a person as amélitu in exchange for repaying the loan of the
debtor. Now in ASJ 35, although the one who takes the person as
amélaty is not specifically referred to as guarantor, the fact that the
text records the list of creditors to whom the silver was paid and
does not include the one who paid the debts is indicative that the
one who paid was not the original creditor.!® In both texts the améitu
also provided subsidiary guarantees, his wife, son and house, which
in ASJ 35 is specifically described as en-$u, which we suggested above
were possibly hypothecary pledges. There is then a clear distinction
between amelatu and qatatu.

A second group of texts record changes in the relationship of the
amélity and his creditor. In TBR 39 and TBR 40 the debt of the
ameliitu 1s cancelled and he is then adopted by the creditor, who also
gives him a wife.®® Emar VI 117 and Emar VI 16 (only a portion
of the debt is cancelled in this text) record an arrangement whereby
the debtor is required to serve the creditor and his wife as long as
they live. The arrangement is similar to that of adoption except that
the clauses against breach of the agreement are not those of the
usual adoption agreement.

'8 The usual formula is ld-0-lu $z n ko-babbar. AS] 10A reads: a-na lo-0-lu—¢
ki-i-mu-u n ki-babbar fasl-bu. AS] 35 reads: ki-i n ko-babbar a-na l0-0-lu-ut-ti al-ta-
qé-su. The Akkadian equivalent of 1a™*-O-lu-tu is amélatu which the dictionaries CAD
and AHw translate as “retainers,” which fits so far as I can see in the Middle
Babylonian contexts where this term appears but does not fully express the usage
at Emar.

'® One cannot be certain that he was guarantor or someone to whom the debtor
turned in his extrernity.

% See also TBR 74 for another example of debtor being adopted by creditor.
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Only text Acta Sumerologica 10, p. 173 text A, provides a clear indi-
cation that ameélatu transaction is an antichretic arrangement. Three
persons, Dudu and his two sons, become améliitu in exchange for one
hundred and five shekels and forty grains of silver. We are then
informed that Dudu paid forty shekels of silver of the outstanding
loan. As a result Dudu was freed, but his two sons remained in the
house of the creditor for the remaining 65 shekels and forty grains
of silver. The text then stipulates that when Dudu repays the rest of
the silver, i.e. the remaining 65 shekels and forty grains of silver,
the tablet will be broken.

The payment clause is followed by another clause which apprises
us that Dudu stayed in the house of the creditor and was freed from
nine months’ servitude. We are further informed that when Dudu
will pay the remainder of the loan he is to provide one of his sons
to the creditor and 9 itu™ kin™ i-sa-bat “9 months work he (the
son) will perform.”

The nine months of work that the son must perform cannot be
related to payment of the balance of the loan, for only upon pay-
ment of the outstanding silver is the debtor to provide a son to work
for the creditor. It must then reflect the balance of the interest that
was not yet paid on that portion of the loan, the forty shekels that
was paid, and led to the release of the father.

The means by which a creditor could obtain his money from a
defaulting debtor are many and variegated. Apart from securities for
loans such as guarantors and pledges of various types the creditor
could also avail himself of legal steps to obtain the repayment of a
loan. Though there is no definite example of the foreclosure of a
pledge, the fact that there are examples of guarantors paying a loan
is a good indication that pledges were also forfeited.
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ISRAEL

Tikva Frymer-Kensky — University of Chicago

I. INTRODUCTION

The Biblical rules of credit do not reflect an economy in which
money is borrowed for entrepreneurship or speculation. On the con-
trary, loans are seen as a device by which the poor stave off disas-
ter. As a result, they are mentioned with a positive valence.

(If you have a poor man among your kin... do not harden your
heart.) Indeed, open your hand and lend, lend (4“6t £bytnw) enough to
meet his shortfall. (Deut. 15:7-8)

Do not withhold good from those in need when you are able. Do not
say to your neighbor, “Go away and come back another time, I will
give it to you tomorrow.” (Prov. 3:27-30)

Those who are gracious to the lowly are blessed. (Prov. 14:21)

Nevertheless, despite the high esteem in which loans are mentioned,
it 1s clearly much better to be a creditor than a debtor, and the
ability to be one is a mark of divine blessing.

The Lord your God will bless you as he said and you will lend (k4
to many nations and you will not borrow (¢£44). (Deut. 15:6)

Israel may have had a system of commercial credit to finance trad-
ing ventures, and may have facilitated borrowing such sums by pro-
viding for equitable rates of interest, but the loans that are mentioned
in the Bible are not part of a commercial credit system; they are
subsistence loans to ameliorate dire poverty. Such poverty was expected
as a permanent part of social reality (Deut. 15:11), and credit was
to be extended as a social obligation, to support others in the com-
munity. For this reason, it could not be an opportunity for the lender
to make money by charging interest:

When you lend money to my people, to the poor who are with you,
do not be as a ndseh-creditor: do not impose interest on him. (Exod.
22:24)
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The prohibition of interest applies both to money subtracted from
money lent at the time of the loan or to money that had to be paid
over the amount lent when the loan became due.'

If your fellow weakens, and comes under your hand, you “make him
strong” and support him as a landless inhabitant (resident alien). And
let him live with you. Do not take interest either before or after, fear
God and let your brother live with you. (Lev. 25:35-37)

Despite the necessity poor men have to borrow and the social oblig-
ation to lend money to them, Jeremiah indicates that the ndseh, the
“creditor,” was not a beloved figure.

I have not been a creditor, nor does anyone hold a debt on me, but
they all curse me. (Jer. 15:10)

The creditor may have been beloved when he lent money, but he
was hated when it came time to collect. The prophet Amos is par-
ticularly upset at those who collect loans from people who do not
have a monetary surplus: “Because you exact a levy of grain from
him (the poor man)” (Amos 5:11). The term ndseh might be used for
one who lent with interest (Exod. 22:24) but even a permissible loan
by a ndseh probably had some means to coerce payment, some form
of security for the loan.

II. SEcurep LoAns
1. Termanology

Creditors were not to take advantage of a fellow’s poverty by charg-
ing interest for loans, and the ideal Israelite simply gave the poor
what they needed:

He has not wronged anyone, he has not taken a pledge or acquired
anything improperly; he has given his bread to the hungry and clothed
the naked. He has kept his hand back (from taking from) the poor
man and has not taken advanced or accrued interest: he has followed
my rules and obeyed my laws. (Ezek. 18:16)

' On interest see Neufeld 1955: 355-412; Gamoran 1971: 127-134; Gordon
1982: 406-426. On loans in Israel, see Seeligmann 1978: 183-205 (Hebrew) and
209-210 (English absract); and Rasor 1993-94: 157-192.
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The ideal creditor simply gave, but in the real world, people could
not be expected to risk all or part of their own property if loans
were defaulted, and two institutions protected the creditor: pledges
and third party security.

The biblical law collections do not include a law that calls for
and defines pledges, but we know about the institution from laws
that excluded objects that could not be pledged and limited the mode
of seizure. There are two possible pledges, the possessory pledge
(pawn) which the borrower deposits with the lender from the moment
of the loan, and the hypothecary pledge, which remains in the bor-
rower’s possession unless he defaults on the loan. There are also two
different Hebrew words used, kabol and ‘abot. It is not a simple mat-
ter to differentiate them. They are not distributed by the sources,
since Deuteronomy uses both terms, and they do not seem to line
up neatly between the two types of pledges. The verbs are clearer:
the verb from ‘bot can mean simply “to lend”: the verb is used in
the positive injunction to help a poor person; the verb from fhabol
means “to seize.”

If either one of these terms means a possessory pledge, then lend-
ing would not only be cruel at collection, as Amos points out, but
even at inception. The amounts borrowed were tiny. People were
living close to the edge of utter destitution; the pledges offered were
the very last items a person would give up, literally “the cloak from
off his back.” It seems inconceivable that either Exodus or Deut-
eronomy would envision a situation in which the borrower was de-
prived of his cloak (at least in the daytime) from the moment that
he borrowed money. It does not seem likely that ‘abot could be urged
as a positive expression of community support if the verb meant to
take the poor man’s last possession in the very act of lending him
money. For this reason I would suggest that neither term refers to
a true possessory pledge, and both refer to a situation in which the
loan is due and about to be defaulted. The two terms would refer
to the same act, but carry a different valence: fabol means the object
seized in default and ‘@bo¢ the equivalent, or at least substitute, for
the loan.

There is narrative evidence for a “pledge” that was given as a
deposit until the debt was paid. In Genesis 38, Judah offers the dis-
guised Tamar an @abin as a guarantee that he will pay her for the
sex. The term ‘%rabin may be a technical term for such a deposited
pledge, distinguished from both habol and ‘abot. The story’s pledge
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might not be applicable for debts, for there is no real debt here,
just payment owed for services rendered. Moreover, Judah’s ‘erabin
has nothing to do with poverty law and subsistence credit. In addi-
tion, the ‘erabin in question, Judah’s staff and seal, may not have
had the monetary value of the promised kid, and may have been
deposited more as a method of identification. Judah’s decision to let
her keep them rather than to keep searching for her may indicate
that they did have some independent value.

The prayer in Ps. 119:121-22 offers another use of this root %4:

I have done righteousness; do not give me to my oppressors. Guarantee
good for your servants; let evil ones not oppress me.

The root implies an obligation, and this verse may give the reason
that ‘arbeni, “be obligated for me” comes to mean “be good to me,”
in much the same semantic development of the English, “be obliged.”

2. Protection of debtors

The institution of pledges is dangerous and easily abused. To pre-
vent untrammeled exploitation, the laws provide that certain objects
are unpledgeable. These are objects that provide for life’s basic neces-
sities, like a millstone or a widow’s garment.

You cannot take the garment of a widow in pledge. (Deut. 24:28)

You cannot take a millstone in pledge for then you take a life in
pledge. (Deut. 24:6)

Moreover, borrowers could not have unlimited use of those articles
that could be pledged. The poor man’s cloak, the last object likely
to leave his possession, was to be returned at night when he might
need it for protection from the cold.

If you take your fellow’s garment in pledge, return it by evening.
(Exod. 22:25)

If he is a poor man, you cannot lie on the items you have seized from
him. When the sun comes down, return the “pledge” to him. He will

lie in his garment and bless you and it will be a righteous deed for
you. (Deut. 24:12)

Moreover, to prevent creditors from humiliating the poor, and to
prevent them from taking whatever they might like, the law also
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provided that a creditor could not trespass when he came to seize
the pledged object (most probably at the time of default on debt).
Even then, the creditor had to wait for the debtor to give him the
object.

Il you have extended credit to your fellow, for any debt you may not
come into his house to seize the object to be seized. Stand outside,
and the man whose creditor you are will bring the “pledge” (‘abot) out
to you. (Deut. 24:20)

Despite these rules, there were serious abuses. “Unpledgeable items”
were taken, and garments were not returned.

They stretch themselves out at every altar on garments taken in pledge.
(Amos 2:8)

They drive the orphan’s ass, take the widow’s ox in pledge. (Job 24:3)

Improper creditors might also refuse to return items even after the
debt was paid.

He doesn’t return the seized item (kbl). (Ezek. 18:12)

And the good one and the repentant sinner are noteworthy that he
does return it.

He does return the debt with its pledge (hablato hob yasib). (Ezek. 18:7)
The sinner returns the pledge (habol yasib). (Ezek. 33:15)

Ewil creditors might even seize items when there was no debt due
(hinam). This is the indictment that Eliphas hurls at Job.

For you seized {rom your brother for nothing, stripping the clothes off
the naked. (Job 22:6)

This is also the complaint of the worker in a letter that has survived
from Mesadhasaviahu from the seventh century BCE. In this letter
the worker complains that his supervisor seized his cloak for noth-
ing, that he was innocent (ngyty).?

A final note comes from the prophet Amos, who is very upset
about the transfer of wealth from the poor to the rich during his
time. To him, collecting a debt—even without interest or without a
pledge—is improper. If the debtor does not have surpluses with which

2 See the inscription “A Letter from the Time of Josiah,” translated by W.F.
Albright, in Pritchard 1969: 568-569.
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to acquire silver to pay off the debt, Amos would have the creditor
not collect (Amos 5:11).

3. Sureties

This institution is not mentioned in the laws, but can be inferred
from Proverbs which advise people not to stand surety for a non-
family member. The risks are so great that Proverbs advises people
to run, not walk, and beg to get out of their guarantee.

My son, if you have stood surety for your fellow, struck the palm for
an outsider, you are snared by your own words, trapped by what you
have said. Do this my son and save yourself, for you have fallen into
your neighbor’s power. Go grovel and importune your fellow—give
your eyes to no sleep, your eyelid no rest. Save yourself like a gazelle
from a hand, like a bird from the hand of a trapper. (Prov. 6:1-3)

It goes ill for one who stands surety for an outsider; the one who hates
“strikings™ (of the palm) is secure. (Prov. 11:15)

Someone without sense strikes the palm, stands surety before his fel-
low. (Prov. 17:18)

Don’t be one who “strikes the palm,” who stands surety for debt; if
you do not have (the wherewithal) to pay, he (the creditor) will take
your bed from under you. (Prov. 22:26-27)

The narrative in Gen. 44 seems to refer to a similar institution,
though not in a legal context. Judah has stood surety to his father
that he would bring Benjamin home. He therefore offers to stay with
Joseph so that Benjamin can go home. In this case Judah would not
be a pledge or security—he is offering to be taken in slavery instead
of Benjamin.

III. ResuLTs oF DELINQUENCY

The results of delinquency are easily inferred from the warnings and
limitations. The property of the borrower could be seized, as could
the property of anyone who stood surety for the debt.

Take his garment, for he has stood surety for an outsider; on behalf
of a foreign woman seize [rom him. (Prov. 27:13)

Take his garment, for he has stood surety for an outsider; on behalf
of foreigners seize from him. (Prov. 20:16)
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Don’t be one who “strikes the palm,” who stands surety for debt; if
you do not have (the wherewithal) to pay, he (the creditor) will take
your bed from under you. (Prov. 22:26-27)

A curse wishes this fate on enemies:

Let the creditor seize everything he has,

Let outsiders plunder all his wealth,

Let no one show mercy to him,

Let no one be gracious to his orphans. (Ps. 109:11-12)

Not only mobilia, but land could be forfeit. The prophets describe
“latifundization” in which large estates were formed, almost certainly
through foreclosure on debts or forcing distress sales to pay the debts.
This process may have begun early, for Judg. 11:3 relates that Jeph-
thah’s army was composed of “empty ones,” a term that probably
means people emptied of their property, landless. The army of David
in 1 Sam. 22:2 also contained “everyone who has a creditor,” peo-
ple who were avoiding paying their debts, people who probably had
already lost their land and were now running for their lives.
Family members could also be seized as debt slaves:

They grab the [atherless [rom the breast, seize the child of the poor.
(Job 24:9)

Who is my creditor to whom I have sold you? (Isa. 50:1)

Two narratives discuss this situation. In 2 Kgs. 4: 1-7, an old mir-
acle story about Elisha, the prophet, Elisha encounters a desperate
woman who has nothing left, who “cries out” that “the creditor is
coming to take my two children as slaves.” Elisha cannot stop the
pauperization of the peasantry and the resultant debt slavery; the
best he can do is miraculously increase the woman’s small stock of
oil so that she can sell it and pay off her creditors (mikri . .. wesalmi
et nisyek(1)). Neh. 5:1-5, from much later, demonstrates how serious
matters could become, for the people cry out to their brother Jews
that matters have become dire. Some have eaten up their produce;
some have set their fields and houses as security in order to eat in
the famine; some have borrowed money for their fields. As a result,
“We now take control (“conquer”) over our sons and daughters to
be slaves, and some of us have already had our daughters captured;
we have no power and our fields and vineyards belong to others.”

The end of the road is sale of self into debt slavery. The Hebrew
Slave portions of the laws might refer to distrained or delivered chil-
dren, but another of the Elisha stories, 2 Kgs. 6:1-7 may reflect
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how men might become slaves themselves. In this story, the disci-
ples were cutting timber, and an iron axe head fell into the water.
The disciples were distraught because it was a borrowed axe, so
Elisha miraculously made the axe float so that it could be retrieved.
The implication is that the disciple would have been in serious trou-
ble if he could not return a borrowed item, most probably becom-
ing a slave.

IV. REMEDIATION

Both the above narratives involve formal complaints, seagak, and
both are followed by action for remediation. “Outcry”, se‘agah, is a
formal demand for such action, and Exod. 22:25 warns that a per-
son whose garment you do not lend back will cry out to God to
remedy the situation, or at least to avenge the outcryer. A similar
warning is given in Deut. 15:9 for the person who refuses to lend
money near the sabbatical year.

There were two forms of remediation: individual and collective.

L. Indwidual redemption of land (geulah)

Geulah is the right to buy back land when the original seller sells it.
The advantage of the sale is that it keeps land in the family, but
the law might not have required the redeemer to return the land to
the original seller. The original sale of land may have been a dis-
guised distraint, disguised because distrained land is returnable when
debt is paid, but sold land would be considered alienated for good.
But even in sale, there is a right of redemption in which both the
seller and his kin could buy back land. We can assume that they
would be allowed to buy it back at the amount for which it was
sold, because the right of redemption would be meaningless if buy-
ers had to pay full value to buy back land which had been sold in
distress, possibly sold for less than its worth.

The narrative evidence for this practice is in Jer. 32:6-15, in which
Jeremiah’s cousin asked him to buy land “for you have the redemp-
tion right to buy” or “for you have the right of inheritance and re-
demption, buy it for yourself.” Jeremiah bought it for seven shekels.
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We do not know if this was the correct price or a bargain distress sale.

More narrative evidence comes from Ruth 4. Boaz made an agree-
ment with Ruth to be the redeemer and to marry her. Naomi is
selling Elimelech’s land, which she still held the right to sell even
though Elimelech had both abandoned it and died, along with his
sons. Boaz publicly informed the next of kin that he could buy the
land. There would, however, be a child through Ruth who would
ultimately inherit it. The kinsman opted out, and Boaz took over.
In this case the advantage to Naomi was that she could maintain a
connection with both the land and with Ruth despite the sale.
Otherwise, as far as land is concerned, Naomi would receive the
same no matter who was the redeemer.

2. Indwidual redemption of persons

Individual redemption is described in Leviticus 25:

If a resident alien has prospered, and your kin in trouble comes into
his control ... he shall have the right of redemption even after he
has given himself over. One of his kinsmen shall redeem him, or his
uncle or his uncle’s son or anyone of his family who is of his own
flesh shall redeem him, or, if he prospers, he may redeem himsell.
(Lev. 25:17)

In this case, he reckons the amount of labor he has performed and
pays back the amount left until his purchase price is paid up.

Such redemption is not mentioned if a person becomes the slave
of Israel, because of the automatic release prescribed for Hebrew
slaves in the seventh year in Exod. 22:21-27, Deut. 15:12-18. The
laws call for individual release seven years after enslavement.

3. Collectwve redemption of debis

The seventh year was also to be the occasion for the remission of
debts. From Deuteronomy, it seems that the remission was supposed
to work by the calender and collectively, rather than individually
from the time the debt was incurred.

Take care that. .. you shouldn’t say “the seventh year, the Shemittah
year 1s coming” and look evilly upon your poverty-stricken brother
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and not give him. He will call upon God and it will be your sin.
(Deut. 15:9)

Narrative evidence for this comes from Neh. 10:32, after the restora-
tion from Babylon. The people made a formal agreement to follow
certain teachings: no intermarriage, no buying on Sabbath, and no
collecting any debt in the seventh year. Since the first two provi-
sions were subjects of considerable discussion in Israel, it would seem
that this provision might also be new. Deuteronomy shows that it
was not new to Nehemiah’s time, but in Nehemiah, perhaps it was
given a more regularized legal status by formal agreement.

4. Dror: Mass Remission of Debts and Release of Slaves

This institution, well known in Mesopotamia, was also known in
Israel. Two stories relate its occurrence. In Jer. 34:13-16, King
Zedekiah made a pact with the people to release their Hebrew slaves.®
Jeremiah reports that this was in accord with the rule of the sev-
enth year that had been promulgated after the redemption from
Egypt, but was not followed. Even in this instance, the people released
their slaves, but then promptly re-enslaved them.

The second story is from the time of the Restoration in Neh.
5:6—13. Nehemiah relates the outcry of the people who had fallen
into debt and whose daughters were already debt-slaves. Nehemiah
censured the creditors: the people had bought back Jews from the
slavery among the nations, and now they were enslaving them them-
selves. Nehemiah demanded that they give them back their fields
and abandon the claims that they were pressing for silver, grain and
wine. The creditors swore an oath to return everything and not
demand anything, and did so.

5. Jubilee: Regularized Dror

Lev. 25:8-12 proclaims a dror at a regular, fixed interval, every 50
years. This idea had a long history in post-Biblical Israel, but it is

3 See Sarna 1973: 143-147, Kaufman 1984: 277-86.
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not known whether it was every put into practical effect, either before
or after the Babylonian Exile.*

V. CONCGLUSION

The Biblical system of secured poverty loans, debt slavery and debt
remission, redemption, release and Jubilee all reveal a legal system
devising means to cope with one of the harsh realities of the socio-
economic system of the ancient world. As sons divided their father’s
patrimony after his death, the plot of each farmer became smaller
with each generation. Eventually these plots of land were economi-
cally marginal, and minimally valid. In a bad harvest year, with too
little rainfall or devastation by crop pests, the owners of marginal
plots could begin to go under. They would borrow money to last
until harvest and would then find the repayment of the loan too
burdensome to bear. They would pawn various articles and send
their children to work as debt slaves, but even this would not be
enough, for many would keep sinking lower, would incur even more
debt, and would lose their land to their creditors or to those who
could buy it with money gained from commercial ventures. The
impoverished peasants could then become slaves as the wealthier
owners gained more land and greater riches. Left to its own devices,
the agricultural “market” would create a great gap between the
landowners and the poor, and the poor would become increasingly
destitute. Biblical law respects private property, and lets this process
continue to a high degree, intervening to regulate matters only when
the poor are at the very edge of total deprivation, arranging that
they can at least keep their garment at night. The law also takes
account of the inexorability of the economic process by leveling the
playing field by remitting debts in the seventh year and releasing
slaves after their seventh year. Debt easement, general release and
Jubilee further set the economic clock to zero by returning all land
to its original owners in addition to freeing the slaves and cancel-
ing debts. It is in this context of the increasing impoverishment of
the poor and the widening gap between poor and rich that secured
loans are mentioned. By minimizing the risk of losing money lent

* See Weinfeld 1982: 491-519; id., 1990: 38-62; Westbrook 1991: 36-57; Amit
1992: 47-59.
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to another, the law allows people who are marginally better off than
their neighbors to help them with minimal fear that default of the
loan will topple them from their slightly higher rung on the eco-
nomic Jadder. The encouragement to lend money was a short term
relief for the needy, but it did not provide a long lasting solution
and may ultimately have exacerbated the poor man’s predicament.
Moreover, lending back a garment to a poor man is a long way
from true social justice. These two failings of Israel’s system of poverty
loans and their securing are what so upset the prophet Amos.
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THE NEO-ASSYRIAN PERIOD

Karen Radner — Ludwig-Maximilian University of Munich

I. PROLEGOMENA

In the neo-Assyrian period, tablets of the so-called contract type' are
used to record obligations between two parties. The formulation of
these texts is abstract; a certain sum, not a concrete object, is described
as owned by the creditor (sa PN) and held by the debtor (na pan
PN).2 The origin of the obligation is of no importance and hence
rarely ever mentioned. Possible reasons for the existence of the oblig-
ation are actual loans of money, grain or animals, debts of all kind
including fines, overdue taxes and temple offerings as well as con-
tracts to supply work, to deliver or to manufacture goods. In the
following, I will employ the term “obligation document” (Germ.
Obligationsurkunde) to denote these texts; the term “loan document”
(Germ. Darlehensurkunde) is consciously avoided.

Although the origin of the obligation is usually not mentioned
explicitly, it can be inferred from the context in certain cases. Postgate
has suggested that the presence of the enigmatic clause ma piaht nasi,
literally “to take as a replacement” and attested both in neo-Assyrian
and Middle Assyrian obligation documents,’ indicates that the oblig-
ation arose from a true loan.* However, final proof of this attrac-
tive and, at least to the present writer, plausible theory has yet to
be established.

" Postgate 1976: 32. Texts of the contract type are either written on a horizon-
tal tablet enclosed in a sealed envelope or, more rarely and mostly in the case of
debts of grain, on a sealed triangular lump of clay formed around a knotted string.
All texts have to be sealed by the debtor. On the format see Postgate 1976: 4,
Postgate 1997: 160f., 167, Radner 1995: 68-70 and Radner 1997a: 25-32.

? On the formulation see Postgate 1976: 35 and Postgate 1997: 168.

* See Postgate 1988: 130 for the Middle Assyrian evidence.

* Postgate 1976: 37; compare Ponchia 1990: 57 with n. 62 and also Kwasman
1986: 210. The latter sees “an opposition between the e pas procedure and a
regular system of controlled distribution of rations,” basing his conclusions on the
evidence of the letter ABL 871 = SAA 1 105.
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Note that there is evidence that the clause could be omitted: While
it is featured in the envelope or inner tablet of two texts it is miss-
ing in the matching parts of the document.® This seems to indicate
that the wa paht nasi clause was not considered to be an indispens-
able part of the operative section of a document. Therefore, docu-
ments without this clause may also represent true loans, if we accept
Postgate’s theory, making it virtually impossible to separate the loans
from all other obligations.

II. PRioR ARRANGEMENT

In the neo-Assyrian period, debts were a matter that did not con-
cern individuals, but households.® When a man incurred debts he
could pledge or even sell his wife, his children and his slaves into
debt slavery. On the other hand, the head of a household was respon-
sible for debts incurred by members of his household.

The death of a debtor was of little consequence to his creditors
as his heir was responsible for settling the debts. As his universal
successor, the heir took over the deceased’s rights and obligations as
a whole. This is made clear in a Kalhu adoption document which
specifies the adoptee’s status as the principal heir should there ever
be additional sons: “He will enjoy his inheritance share with them
[i.e. his hypothetical brothers]; he will go to (perform) the uku duty
with them; he will settle his [i.e. the father’s] debts and he will claim

* (a) ND 3444 (dated to the post-canonical eponymy of Zababa-eriba; unpub-
lished, cf. Wiseman 1953: 143; thanks to Dr. C.B.F. Walker I was able to see this
and other texts from Kalhu which are currently kept in the British Museum in
1995): The inner tablet of ND 3444 reads: ' 6 gin ka.babbar ? $a PNytu-man-
pap * ina igi ™wr-di * ina 4-ti-5i %al bi date and six witnesses), whereas the enve-
lope reads: ! [na,klslb Nor)-di 2 u M- salz]n * 6 [gin ku.babbar] * [§]a
MNdytu-man-pap * [na] igi P’\ur di 5 [m/z] pu u-fi -ti-$5 | a-na 4-ti-5% gal-bi. (b) ADD
3 (last edition: SAA 6 263) and ADD 26 (last edition: SAA 6 262): ADD 26 is a
later copy of the now lost envelope of ADD 3, s. Radner 1997a: 43. The inner
tablet, ADD 3, reads: ' | ma.na ku.babbar a §z uru.gar-ga-[mus) * sa Msanga-
45 3 ina igi MNa-du-na-iz * ina pu-u-hi i-6i-5i ° e-na 4-ut-t-54 i-gal-b (date and three
witnesses), whereas the copy of the envelope reads: ' na,.kisib ™a-du-na-i-zi ? |
ma.na ku.babbar ma sa uru.gar-ga-mis * $a ™sanga-415 * wma igi MNa-du-na-iz 10* .3G-
mut-qi-t-5i ° a-na 4-wt-n-5i -gal-bi (date and six witnesses).

6 See VAT 5605 = VAS | 97 = Jas 1996: no. 20 = Radner 1997b: 125ff, a
judicial document regarding a lawsuit of Ilu-1&“i against Urdu-Nanaia “concerning
the debts of his household” (ina ugu hi-bi-il-ti 5i &;.
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payment for the debts due to him [i.e. his father].”” In a similar
vein, the postscript of a document concerning the division of the
paternal inheritance between the two sons of Summa-A&ir states:
“They will settle the debts of the household of the father jointly.”®
Where a debtor left no (or no grown-up) sons, his wife was liable
to pay back his debts.’

In order to secure a debt two means were at the disposal of the
creditor: suretyship and pledge.'” Both are well attested. Suretyship
is documented in 67 cases known to me and pledge is attested in
89 cases. In three cases, a debt was secured by both methods."

The sum for which the creditor demanded security varied con-
siderably. In the case of silver debts secured by a surety, the small-
est attested amount is four shekels of silver,'” the highest is 1200
shekels of silver.”® Clearly, it was not the size of the debt but the
reliability of the debtor that determined whether security was deemed
necessary.

1. Suretyship'

As in the Old Assyrian period, the neo-Assyrian term for surety is
bél gatate (en Su.2.me3). Note that the complete form of the clause,
PN bel gatate sa [sum owed], relates the surety to the debt, not the

7 ND 5480 (unpublished; see the quotes in Postgate 1982: 307).

® VAT 20350 = Fales and Jakob-Rost 1991: no. 28 L. h. e. If:: ha-bu-li 52 ¢ ad
qa-ni * a-fu-5i sum-nu.

® See Radner 1997a: 162 and note especially the evidence on badly abused wid-
ows in the letter VAT 9326 = KAV 197: 25-37 from Assur, see Postgate 1974a:
363-367 and Fales 1997: 39f. Note the four marriage documents which explicitly
protect the wife from the consequences of her husband’s business dealings (see
n. 65) and compare the marriage document ADD 307 = Kwasman 1988: no. 214:
“ 12 pab 3 lG.ur-ki-d.mes ' fo mi ta igi sa-ar-te $0.2-sb-t7 ha-bul-li ** 5G kar-me-u-mi
Su-ti 10.ur-ke- “Altogether three ‘back-ups’ for the woman against fraud, theft and
debt. He who is present will be the ‘back-up’.”

'® Radner 1997a: 357390 for a detailed discussion.

" From Assur: VAT 20341 = Fales and Jakob-Rost 1991: no. 31: the debt is
23 homers of barley; SE 104 = Jursa and Radner 1995/96: 93f.: the debt is 27
homers of barley. From Kalhu: ND 2078: the debt is 30 shekels of silver (unpub-
lished; cf. Parker 1954: 33 and Radner 1997a: 359 and 379).

2 ND 2089 (unpublished; cf. Parker 1954: 35).

' ADD 5 = SAA 6 26.

' See Radner 1997a: 357-367 for a discussion of suretyship in the neo-Assyrian
period.
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debtor." Mention of the surety does not have a specific location in
the obligation document; it is usually featured after the operative
section before the date and the witness list, but sometimes also in
the witness list or at the very end of the text. Sureties are not only
attested in obligation documents, but occasionally also in judicial
documents and in sale documents. The latter attestation proves that
although the sale documents are phrased as if the transaction were
always a cash sale, delivery and payment could be separated in
time.'®

Usually, a single surety was agreed on, but up to three men'” are
attested in this function. In the case of obligations with several debtors,
suretyship was quite common and usually one of the debtors acted
as surety for the others.'® In this context it may be necessary to stress
that joint debtors could pay back their shares individually.'

If the debtor were unable to pay the debt at maturity the surety
was to satisfy the claims of the creditor in his stead. To signify that
the surety assumes responsibility, the phrase gatate sa [debtor| ussu
qatate [creditor] mahasu, lit., “to strike the hands of the debtor out
of the hands of the creditor,” is used.?

A judicial document from Assur demonstrates that the surety had
the right of regress and could demand reimbursement from the debtor
after paying off the creditor.?’ Nevertheless, acting as somebody’s

' See Radner 1997a: 361 and already Ungnad in Friedrich, Meyer, Ungnad
and Weidner 1940: 54 and Jakobson 1974: 52.

16 Radner 1997a: 361.

7 VAT 8643 and VAT 20782; ADD 1165 = Kwasman 1988: no. 231.

® For attestations see the table in Radner 1997a: 359f and 361 with n. 1977.

19 Such a case is attested with ADD 134 = SAA 6 70, dated to 29—vi—686, and
ADD 135 = SAA 6 72, dated to vii—685. The first text documents that Nabi-
niru-nammir, La-tubasanni-ilu and Sabutinu owe barley to Bahianu; the second
text is a receipt stating that Sabutanu and Li-tubaSanni-ilu have paid back their
debts whereas NabQ-nlru-narmmir has not yet paid: ' | an3de ™sa-bu-te-a-nu ? 1: ™
la-tu-ba-$d-a-ri-ding[ir] * pab 2 : ¥e.pad.me3 * a-na ™ba-fi-a-mi ° d-sa-li-mu =" MNpa-
zalag-nam-mir % la i-3al-im “One homer: Sabutanu, one homer: La-tubisanni-ily;
altogether two homers of barley they have paid back to Bahianu. Nabs-nOru-nam-
mir has not (yet) paid.” Compare also VAT 9323 = KAV 45 = Fales and Jakob-
Rost 1991: no. 4: ' Tta*! 54 Se.in.nu 2 sz ™pa-ga-a-na-as-sur * ™Nda-da-hi hab-ba-lu-ni
* WNo-da-hi halal5i@) 5 d-sa-bim “Dada-ahhé paid back his share of the straw which
Paga-ana-Agr (and) Dada-ahbé owed.”

% See Radner 1997a: 362-367 for a discussion of the seven attestations; for the
Aramaic equivalent of the phrase, see most recently Lipinski 1998: 39—44.
2 VAT 5606 = VAS | 96 = Jas 1996: no. 28 = Radner 1997b: 129f1:: ! de-¢-nu
Mintu-pap ? ta* ™uru.4*-dingir-ha-mat mi-si * §a Msa-na-a-nu ta* ™pa-su
Y pap 2 ta* §4 uru Sa dumu.mi man ® na ugu hi-bil-te-$i ina ugu

su
dumu-i4
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surety meant taking a considerable risk. Therefore only a person
closely related to the debtor would be willing to take on this respon-
sibility. In one case, VAT 20396, the motive of the surety is obvi-
ous: it is the son who stands surety for his father.?? However, due
to the conciseness of the documents we are usually at a loss as to
the exact relations between debtor and surety.

2. Pledge™

As in Old and Middle Assyrian periods, the neo-Assyrian term for
pledge is Sapartu.®* This nominal form is based on Saparn “to send,”
making it likely that the term was originally coined for the posses-
sory pledge of movable objects.?> Sapartu is usually used in the phrase
[object] ana Saparti sakin “[object] is placed as a pledge” or, in the
case of people, alternatively [person] ana Saparti kammus “[person]
dwells as a pledge (in the creditor’s house)”; more rarely, the phrase
[object] Sapartu “[object] is the pledge” is attested.?® Note that the

nig.kag.mes-i% ® jg-ru-u-mi ma-a 1 ma.na ku.babbar 7 [ta] ugu-he-ki ap-te-bil > *

ma-a ta* & lu.sag $a man ° d-se-sa-ku-nu ma-a §u.2 . me$-ku-nu = '° sa 50 ande e.bar
fa gi¥.apin Ja gu, "' 12 1/2 ma.na ku.babbar a-tah-sa '* ™4*-dingir-pa-mat ™pa-
su ig-ti-bi-u * ma-a ina ku-um nig.kay.mes an-nu-te ** ni-pa-lap-ka ™4*-dingir-ha-mat
13 PNdpa-su ™en-zu ™nin-la-mur '® ™di™--ti pap 5 zi.me§ a-na™utu-pap V7 i-pal-
lu-hu man-nu. $a na Se-er-te *° ina_b-di- lu $e3-54 lu 10% gar-nu-$d 0 de-e-nu dugy.duge-u-ni
nig.kag.mes an-nu-te *¢ * lg-nal P™eutu-pap lsuml-an un.mes i-se-sa »' zah #a ugu
ra-me-ni-si-nu. “Lawsuit which Samag-nasir brought against Arbail-hammat, the wife
of Sananu, (and) against Nabu-eriba, her son, altogether two (persons) from the
town of the king’s daughter, concerning his debt (and) his property. {Samas-nasir
spoke) as follows: “I owed one mina of silver because of you. I let you (2pl) leave
the house of the king’s eunuch. T stood surety for you (2pl) with fifty homers of
barley, a plough (and) an ox (worth) 12 1/2 minas of silver.” Arbail-hammat (and)
Nabti-eriba said as follows: “We will serve you instead of this property.” Arbail-
hammat, Nabi-ertha, Bél-le“i, Bessi-lamur, Sulmitu, altogether five persons will
serve Samag-nasir. Whoever it is who will bring a Jawsuit, tomortow (or} the day
after tomorrow, either her brother or her prefect, shall give this property to Samas-
nasir (and) shall let the people leave. They are Lable for (their) flight.”

2 VAT 20398 = Fales and Jakob-Rost 1991: no. 46.

% For a discussion of pledge in the Neo-Assyrian period see Koschaker 1928:
96-116, Postgate 1976: 47-54 and Radner 1997a: 368-390.

% AHw 1170, CAD S/T 428-430, Koschaker 1928: 96-116 and Eichler 1973:
88-95.

% Koschaker 1928: 96. Occasionally, variants of Sapartu are attested: Sapattu in
VAT 9695, Spartu in ADD 64° Spirtw in A 105541070 and Sapru in ADD 72.

% Radner 1997a: 371f.
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Babylonian term maskaniitu® is attested once in a judicial document
from Assur in the phrase ana maskanati Sakanu “to place as a pledge.”?

Persons and real estate were most commonly used as pledges, but
also a donkey and a piece of furniture® are attested in this func-
tion. Obligations could be pledged in the form of legal documents.
In one case the pledging of the entire property of the debtor is
attested. >

In order to pledge an object it was necessary that the debtor hold
the possessory title to the object, that the debtor and the creditor
come to terms about the nature of the pledge and that an obliga-
tion existed which was to be secured by the pledge. With the fulfilment
of the obligation the pledge had to be restored to the debtor.

The creditor benefited in two ways from a pledge. Prior to the
maturity of the obligation the pledge served as security for the debt.
The pledge was potentially an actual substitute for the debt as the
creditor had a right to satisfy his claims from it at maturity. Upon
creation the pledge could either be handed over to the creditor (pos-
sessory pledge) or remain in the possession of the debtor (hypothe-
cary pledge). The hypothecary pledge could be claimed at the maturity
of the obligation in order to satisfy the creditor’s claims.

The more common type was the possessory pledge. This is clear
whenever the verb kammusu “to dwell” is used in the pledge clause
in the case of the pledging of a person. In one case the text even
explicitly states that the pledged person will live in the house of the
creditor.®’ Note that it was the debtor who bore responsibility if the
pledged person died or fled.®* The possessory nature of the pledge

* A nominal form based on Sukanu “to place,” see AHw 627 sub maskaniitu .,
CAD M/1 874 sub maskanatu and CAD S/IT 127 sub Sukanu 1. o.

2 VAT 19500, see Radner 1997a: 369 for an edition.

» Radner 1997a: 390.

% ADD 66 = SAA 6 97, cf. Postgate 1976: 53.

% ADD 71 = SAA 6 295: 3 mu.an.na.me [ina é] d-Sab “He will live [in the
house] for three years”; compare also the case in VAT 19500 [see n. 28]: ' de-e-
nu sa Mpa-nun-dingir.meX ? ta* Mpa-numun-a§ * dug,.dugeu-ni ma-a 'a-nal ma-
a-kanu-t * 1| mi dumu.mi-i@ ina é-ka ta-sa-kan. “Lawsuit which Nabi-etel-ilani
brought against Naba-zéru-iddina. He stated: ‘A woman and her daughter you
placed as a pledge in your house’.”

2 Radner 1997a: 373-375 on the risk clause Summa matu Summa halqu ina mé ina
Samm ina sén ina zugaqipl na muhhe belisu Creditor sarpusu idaggal: “If he (ie. the
pledged person) dies (or) flees (according to the sworn testimony of the creditor) by
means of water, oil, snake (or) scorpion, his master is liable. The creditor will see
his silver.” For this provision compare the use of dagalum in Old Assyrian in the
same context, see K. Veenhof’s contribution in this volume.
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is also evident whenever the debtor’s right to “bring out” (usi S) the
pledged object is stated in the redemption clause.®

The creditor had the right to use the pledge and take its fruits,
such as crops in the case of the pledge of a field.** In exchange for
the right to use the pledge the creditor could waive interest on the
debt: in eleven documents the pledge is explicitly stated to be
antichretic in nature (kizm rubbé “instead of interest”).* An explicit
case of right to use is attested with the pledging of a house; it is
stated in the document that the creditor will live in the pledged
house for five years.*® Pledge of land is closely connected with lease.*’
In the latter case, the land served as an antichretic pledge, the “rent”
received by the owner in reality being the sum lent by the lessee.®®

The debtor could redeem the pledge upon payment of the debt.
However, if the debtor failed to satisfy the creditor, the latter kept
the pledge in his possession. Four or possibly five documents show®
that the pledge was forfeited; these texts contain clauses which explic-
itly declare the pledge to be the property of the creditor in the case
of default. In some texts the pledge is said to be given instead of
(kim) the debt.** This makes it clear that the pledge was considered
a substitute for the obligation and that the creditor could not demand
further compensation from the debtor.*' If the debtor was to have
the option to redeem a pledge once forfeited the right was accorded
in a special clause, the redemption clause, in the document.*?

%% Radner 1997a: 375-377.

* Radner 1997a: 368(. for a detailed discussion.

% Radner 1997a: 370f.

% TIM 11 17: 5 mu.an.na.me§ ina $a-bi ui-sab.

7 Postgate 1976: 29-32 and Radner 1997a: 384-389.

% Radner 1997a: 385.

¥ ADD 67 = Kwasman 1988: no. 413, ADD 72 = SAA 6 272, ADD 79 =
Kohler and Ungnad 1913: no. 130 and VAT 8893 = Deller, Fales and Jakob-Rost
1995: no. 121, probably A 2427 where where the clause is abbreviated: urudu.meg
nu sum; see Radner 1997a: 377.

© ADD 58 = SAA 6 81, ADD 59 = SAA 6 91, ADD 60
63 = Kwasman 1988: no. 18, ADD 64 = SAA 6 245, ADD
a complete transliteration see Radner 1997a: 243 n. 1288), .
268 and A 1055 + 1070 (unpublished).

# Koschaker 1928: 112.

“ Radner 1997a: 375-377.

SAA 6 317, ADD
= SAA 6 295 (for
D 1154 = SAA 6

~

1

5
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III. DELINQUENCY

“Slave, listen to me.” “Here 1 am, sir, here I am.”

“I am going to make loans as a creditor.”

“So make loans, sir, [make loans.]

The man who makes loans as a creditor—nhis grain remains his grain,
while his interest is enormous.”

“No, slave, I will by no means make loans as a creditor.”

“Do not make loans, sir, do not make loans.

Making loans is like loving [a woman;| getting them back is like hav-
ing children.

They will eat your grain, curse [you]| without ceasing,

And deprive you of the interest on your grain.”

(Dialogue of Pessimism Il. 62—69)*

As stated in this popular text, obtaining repayment of a debt could
be as hard as giving birth to a child. If a debtor claimed to be
unable to pay back his debts, what measures were at the disposal
of the creditor to compel payment?

The action taken depended very much on the relationship between
debtor and creditor. If the debtor was of equal social status to the
creditor or of even higher status, the creditor could face many more
difficulties in asserting his right to receive his money back than if
the debtor was of lower status.

1. Persistency

As the possibility that a debtor was not actually out of funds but
just unwilling to pay was always to be reckoned with, the creditor
might wish to make sure that there was in fact no money available.
The simplest way to do so was of course just to ask, if necessary,
again and again.

Persistency is probably the only method which Salmanu-[...], in
all probability a merchant in the king’s service (tamkaru), had at his
disposal. He was in the rather delicate position of being a creditor
of Sargon II. The king owed him the impressive sum of 570 minas
of silver and when Salmanu-[...] had earlier used the opportunity

# Translation by Lambert 1960: 149. The passage survives in two neo-Assyrian
copies of the text from Assur and in one copy from Ashurbanipal’s library in
Nineveh, cf. Larnbert 1960: 143 (a, b, D).
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of an audience with the king to ask for his money, Sargon had
turned him down. Salmanu-[. . .] claimed that he needed the money
himself in order to satisfy his own debtors; the king, however, who
had used Salmanu-[...]’s money to finance the construction of his
new residence city Diir-Sarrukén, was not inclined to repay his debts
before the building work was completed. Salmanu-[. ..] was appar-
ently not content with this information; after finding out that other
merchants had already been paid back their debts, he wrote a
letter** to the king urging him again to return his money to him.

(4-r. 12) The king, my lord, told [me]: “Until the work at Dar-Sarrukén
is completed nobody will pay back your debts (ha-bul-ti-k[a])"” They
have pa[id back] the credit (shu) for (that part) of Dar-Sarrukén which
has (already) been built to the (other) merchants, but nobody has
[remembered] me! 570 minas of silver with [my seal] and due this
year have not been repaid as yet. When the king, my lord, bestowed
gold and pre[cious stones] onto me I told the king, my lord, that my
father was much indebted to Har[...], Huziri and [...]. After my
father(’s death) I paid half of [his debts], but now their sons [are telling
me]: “Pay us the debts that [your] father owes our fathers!” As soon
as Dar-Sarrukén has been [completely] bulilt], the king, my lord,
[will . . .] to the house [...] and pay back the debts to [...].

2. Gomng to court

If the creditor lost his patience with the debtor who would not pay
he could go to court. Indeed, most legal texts from the Neo-Assyrian
period documenting court proceedings® deal with lawsuits.*® Usually,
the parties and additional witnesses were asked to give statements,
thus forming the basis for the judge’s decision. A good example is
a record of litigation from the goldsmiths’ archive in Assur:*

Lawsuit which Nab@-zéru-iddina brought against Zéruti on account of
the silver of the city of LahTru. They brought the lawsuit belore the
mayor Sin-durT (who decided): If Iadi’-il comes (and) states: “Zeruti
will pay back the silver which they have fired”*® (or) if Tadi’(-il) states:

# ABL 1442 = SAA 1 159; cf. also Deller 1987: 16ff.

# The hitherto published documents pertaining to lawsuits have been published
in Jas 1996; more of these texts have been collected in Radner 1997/98: 379-387.

% Cf. also Otto 1998: 278f.

¥ VAT 8656 = Jas 1996: no. 19 = Radner 1999: no. 35.

® sarapu, a method for refining silver.
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“Zerutl has (already) paid back the silver,” there will be judicial peace
between them. Whoever contravenes, may A&ir (and) Sama¥ be his
adversaries in court. (Date and four witnesses.)

Apparently, Zéruti owed money to Nabia-zéru-iddina. The mayor
who was serving as the judge decreed that the solution of the case
depended on a future statement of ladi’-il who was obviously not
available at the time of the trial; however, two possible statements
of his were anticipated, both of which would result in a resolution
of the argument between Nabt-zéru-iddina and Zératl: Iadi’-il would
either testify that Zerutl had already paid back the debt or else that
he intended to do so. Clearly, the debt was expected not to be set-
tled in Assur, but somewhere else, in all likelihood in Lahiru. As
apparently neither the plaintiff nor the judge could easily check
whether the debt had been paid or not, the word of Iadi’-il who
seems to have been on the spot would have to be accepted. From
another text from the same archive® we know more about the rela-
tionship between Nabi-zéru-iddina and ladi’-il. The two men and
a certain Zizi had entered a business partnership on account of “3
1/2 minas of silver of the city of Lahiru.” The receipt which is
sealed by ladi’-il certifies that Nabi-zéru-iddina paid his share to
Tadi’-il in full. It is clear that Iadi’-il was a business partner of Nab{i-
zéru-iddina and that his statement therefore could be trusted.®

However, lawsuits concerning debts could also call for an oath to
be taken or an ordeal to be performed.”!

The goal of the court was always to find a compromise between
the disputing parties. Thus the creditor would sometimes accept less
than the original sum as the result of the ruling of the judge.*

“® QT 33 17 = Postgate 1976: no. 40; see also Deller 1987: 20ff. Envelope: “Seal
of Iadi’-il son of Halimusi. 3 1/2 minas of silver of the city of Lahiru which Zizi,
Nabi-zéru-iddina (and) Iadi-il have taken on credit. Nab(-zéru-iddina has com-
pletely paid back his share to Iadi’-il. If anybody should sue Nab(i-zéru-iddina, Iadi’-
il shall pay (the sum in question) tenfold. (Date and four witnesses.;” Inner tablet:
“I3] 172 minas of silver of the city of Lahiru which <Zizi,> Nabi-z&ru-iddina
<(and) Iadi’-il> have taken on credit. Nabd-zéru-iddina has completely <paid back>
his share to Iadi’-il. If anybody should reduce (the receipted sum) for Naba-z&ru-
iddina, Iadi™-il shall pay (the sum in question) tenfold. (Date and two witnesses.)”

% For another case of witnesses’ statements in court in a lawsuit regarding a
debt see ADD 101 = Jas 1996: no. 53.

' See TH TII 908e = Friedrich, Meyer, Ungnad and Weidner 1940: no. 106 =
Jas 1996: no. 24, MAH 20613 = Scheil 1925: 147 = Postgate 1976: no. 43 = Jas
1996: no. 46 and VAT 5604 = VAS ] 101 = Jas 1996: no. 55 (see Radner 1997b:
134 for a new copy and 121ff. for an edition).

® See CTN 3 31 = Jas 1996: no. 9 and TH IIl 1160 = Friedrich, Meyer,
Ungnad and Weidner 1940: no. 107 = Jas 1996: no. 10.
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3. Appeal to the king

A creditor whose debtor would not pay his debts could appeal to
the king,® just like everybody else who found himself wronged. As
witnessed by a letter addressed to Sargon II, this method was used
by an unidentified high official in a remote northern province, prob-
ably a governor. In his letter the author complains about one of his
debtors who does not show the slightest intention to repay his debts,
not even obeying the king’s direct orders to do so.>*

(r. ’=11") I [was informed] by my lord the king’s court: “He [sha]ll
pay your debts to you, as much as he ow[es to you]!” (But) he did
not heed the king’s word (abat sarri) and did [n]ot pay my debts to
me. From the moment I appealed to the king, my lord, he has been
killing and robbing my lord the king’s subjects, wherever he sees them;
he has been laying waste to the king’s roads. I cannot leave my house;
he is talking about killing me!

If the plaintiff’s word is to be taken at its face value, not paying his
debts is to be counted among his debtor’s minor offences. The first
appeal to the king clearly did not do the plaintiff any good as the
debtor simply ignored the king’s orders; worse still, he took vengeance
upon his creditor for complaining to the king by starting to wreak
destruction upon his province. Using all the methods also favoured
by medieval robber-barons and modern-day terrorists, such as mur-
der, robbery and ambushing, the debtor is clearly a man with con-
siderable manpower at his disposal. Therefore, he must have either
been a rival Assyrian official, possibly of a neighbouring province,*
or a member of the local gentry. We do not know about the out-
come of the dispute but clearly the Assyrian king could hardly tol-
erate open disregard of his orders. Therefore we can suppose that
the king would have taken measures to guarantee that the delin-
quent acted according to the king’s directions.

In spite of the limited success that appeal to the king had in the
present matter, calling in the king would have ended a dispute con-
cerning an unpaid debt quite effectively in most cases.

% For the institution of the appeal to the king see Postgate 1974b: 417-426;
Postgate 1980: 180-182 and Garelli 1989: 45.

* ABL 463 = SAA 5 260.

 Problems between the officials of neighbouring provinces are attested, see, AO
4506 = TCL 9 68 = SAA 5 81, a letter by As§ur-zéru-ibni to his colleague (“brother”)
Nergal-&tir concerning his quarrels with the governor of Halziatbar.
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IV. INSOLVENCY

If a debtor was unable to repay, the problem could be resolved in
two very different ways. Either the debtor had to find alternative
ways to satisfy the creditor, by asking another party for financial aid
or by entering into debt slavery in the creditor’s household, or the
debt could be cancelled by external intervention. The king was in
the position to declare all debts null and void by proclaiming a debt
remission. However, the debtor could only hope for such a deus ex
machina act as he had no means of knowing about such a decision
beforehand.

1. Measures to satisfy creditors

If a debtor found himself unable to repay his debts he had to look
for a way to solve the problem as quickly as possible. Interest rates
ranged between 33 percent and 12.5 percent, with 25 percent being
the standard rate, although no interest at all could be charged at
times. However, when the debtor failed to pay back the debt within
the agreed time a penalty interest rate which was much higher than
the original became applicable. Quite frequently, double the origi-
nal debt had to be paid. Therefore it was in the debtor’s own inter-
est to settle his debt as soon as possible.

Note that at least sometimes a debtor could pay back his debts
in instalments.®

1.1. Calling i debts

Some texts document how debtors sell off their property or demand
payment for obligations due to themselves in order to raise money
to find a way out of an insolvency.

The author of a private letter found in Assur, Nab{-uballissu, who
was then staying in Nineveh, asked Kallutu, his mother, and Qarruruy,
probably his brother, to tell a certain Kisir-Nabt to sell some don-

% VAT 9703 = Fales and Jakob-Rost 1991: no. 90. The debtor of a sum of
eight shekels of silver is to pay four shekels in the month of Ultly, i.e. next month,
and the other four shekels after the harvest, i.e. in two months’ time {the docu-
ment was written in the month of Abu).
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keys in order to raise money to pay back a debt incurred by Nabd-
uballissu. The rest of the money was to be sent to him in Nineveh.”

A document from Dir-Katlimmu® bears witness to another way
to satisfy a creditor, by pressing one’s debtors to meet their obliga-
tions in order to get enough money to pay off one’s own debts. A
certain Kéni was required to deliver a certain slave woman to Nineveh.
That woman was the property of Sukki-Issar who seems to have had
acquired her earlier from Kéni. If K&nf failed to produce the woman
in time he was to pay double the amount that Sukki-Issar owed
Nabt-mar-sarri-usur (obviously to Sukki-Issar):

Seal of Kéni son of Tilakusu. Should Kéni be not present in Nineveh
on the 25th of Sabatu (xi.) together with Sukki-Issar son of Marduk-
Simanni concerning Abi-dimii, the slave woman of Kéni, whom he
(i.e. Sukki-Issar) gave to Kéni for the tanned leather, should he not
enter (Nineveh and) should he not bring the slave woman, Kéni shall
give double as much as Sukki-Issar owes to Nabfi-mar-3arri-usur.

As we are lacking the context, we do not know how and if the deal-
ings between Kéni and Sukki-Issar and between Sukki-Issar and
NabG-mar-8arri-usur were connected beyond the involvement of Sukki-
Issar. It seems likely, though, that Sukki-Issar was making Kéni meet
his claims in the first place in order to satisfy his own debtor Nabi-
mar-sarri-usur.

1.2. datio in solutum

If a debtor had no ready cash available to cover his debts he could
also try to satisfy his creditor’s claims by offering him property as
alternative payment.

Hence Dada-ahhé son of Ertba-Asstr and his nephews Ahu-tabsi
and Marduk-éres sons of Kaggadanu handed over the house of

% BM 103390:21-24: Mki-gr-Ypa ande.nita.me§ 2 fa-an-nu-ti lid-din ® ki.bab-
bar bi-5i-a ** ha-bul-le-ia lu-5al-bim “Kisir-Nabii shall sell these donkeys (and) take the
silver; he shall pay back my debts”; copy: Fales 1983: 253 no. 13, edition: Deller
1986: 21-27 and ¢f Neumann 1997: 281-293.

*® DeZ 5662 = SH 86/8975 1 145: ' nakisib ™gin-: 2 a ™a-la-ku-su * sum-ma
ina =25 $a ituziz * Mgin-i la kar-me ina Tninalki (sealing) ® ta ™k-¢15 dumu
PNI1-hal-a-ni © ina ugu mi.ad-dim-ri géme-5i "¢ 7 sa ™gin-i sz a'nal ™ginli ® sum-
u-ni ina [dub 31! ® Sum-ma la eru-{ub} géme la d-ba-la ' a-mar sa ™sak-*15 =\ a-na
MNdpa-a-lugal-pap th-ha-bil-u-ni ** ™Ngin-i e-szp sum-an (date [post-canonical eponymy
of Dadi]; eight witnesses; Aramaic inscription).
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Eriba-Assur as payment for a debt of thirteen minas of silver accord-
ing to a document from Assur.®® Another text from Assur documents
how LiSéru gave a house, his inheritance share, to Nabl-biqur to
clear his debt.%

Another way of satisfying a creditor is the action the debtor Ubru-
Assur took in order to cover his debt of thirty shekels of silver. He
handed over his daughter Ahat-abisa to his creditor Zabdl “instead
of his debt.”®!

An insolvent debtor could also hand over legal documents to his
creditor in order to pay off a debt, as witnessed by a document from
Huzirina.%? A clause at the end of the document stipulates that even
if the creditor receives a multiple of the original debt the debtor will
have no claims.

One mina four shekels of silver (and) fifty homers of barley, debt of
Issar-emuqaia at the disposal of Sarru-la-dari son of Rést’a. Instead
of the debt he (i.e. Sarru-li-dari) paid a document concerning fields,
another concerning a house (and) two documents concerning silver to
Issar-emiuqaia. Judicial peace is between them. Whoever will break the

% VAT 14451 = Fales and Jakob-Rost 1991: no. 1: 6-10 (dated to 653 BCE):
¢ ad-si-nu a-na gi-mir-te-5i 7 $d ™su-as-swr ad-Sé-nu ® ku-um 13 ma.na ku.babbar °
ha-bu-li $& uru.$a.uru-a-a ' i-ta-nu e-gir-te i-ta-ri-qu “They gave the house of their
father in its entirety, (the house) of Eriba-Asihr, their fathex, instead of 13 minas
of silver, the debt of the men of Libbi-ali (i.e. Assur). They have crushed the debt
document.”

80 VAT 9758 (dated to 648 BCE): na,.kisib ™[i-se- a NN] 2 é ha.la 5@ [™4]-
[Sel-[n a-na) 3 P™ag-bi-qur ha-bu-[li-5u] * d-sal-lbim +-[t4)-/din' “Seal of L[izeru son of
NN]. He paid his debt (with) a house, the inheritance share of Liéru, to Nabi-
biqur.”

51 ADD 86 = Kwasman 1988: no. 401 (dated 652 BCE): " ninl-ad-g dumu,mi-
s[u] ? Tsa! Nsuhus-as-sur ¥ Tdl-pis-ma ™za-ab-di< ¥ ta igi ™subui-assur ¥ Thu-um! 30
gin.me¥ kii.babbar li-g[7] ¢ T5d! ™za-ab-di-i 56 AN [x x x] 7 Tku-um! ha-bul-le-eT 5
& durmu.mi-su a-na MNzab-di-1" ¢ Litti-din mi su-a-ti ¢ r,za]—ar—pat [la] g-gi-at.

2. SU. 51/44 = Finkelstein 1957: 139 (copy), 141-143; cf. Deller 1965: 469.
According to the copy and edition the text is not dated; however, as only the right
edge of the tablet would be inscribed according to the copy, it is likely that the
date is to be found at the left edge (which normally would be inscribed before the
right edge was used). As the present whereabouts of the text are unknown (prob-
ably it is kept in Ankara) this theory cannot be checked against the original. ' 1
ma.na 4 gin ku.babbar 2 50 anse 3e.pad.me§ * fa-bul-lu, 54 "N15-4-a-a * ina igi
Nman-lu-da-ri a ™Nsag-u-a ® ¢-gér-ti 54 a.3a.me¥ ki.min 54 é © 2 e-gér.mes §4 ku.bab-
bar 7 ku-mu ha-bul-luy ® a-na "N15-d-a-a ° "@-<sa>-sal-lim = 0 'Qi\ma[u ina ber-te]su-
) Y man-nu $a Vina wr-kis 12 i-ba-la-kit-u-ni = 1219130 dnin.<gal> i * lu-u en-de-na-ii
52 seven witnesses; sealing "™ ¢ sealing "™ ¢ % fumgmu "N15-4-a-a * 1* gi.un
ki babbar ¥m’? [Pman-lu-d]a-r la Tdug,?.
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contract in the future, may Sin, Nikkal (and) Adad be his adversaries
in court. (Even) if Issar-emuqaia (received) a talent of silver as price,
Sarru-li-dari shall not sue.

1.3. Third pary aid

If a debtor was unable to pay a debt he might appeal to a hitherto
uninvolved party for financial aid. We may almost certainly suppose
that a debtor unable to satisfy his creditor might try to take on a
loan from another party. However, a person known to be in financial
difficulties would have trouble finding someone to borrow money
from. Relatives and personal friends were probably the first the debtor
would turn to; also former benefactors might seem to offer promis-
ing possibilities to help out.

Thus, the exorcist Urdu-Gula wrote a long letter®® to his former
employer Ashurbanipal, whom he had known since the latter’s child-
hood, in order to alert him of the dire situation he found himself
i since falling out of the king’s grace several years earlier. Being
deeply worried about his professional situation and his lack of a son,
the acute reason for writing the letter was clearly the desperate state
of his finances. He could not afford to replace the two animals he
had used for transportation since they had died two years earlier.
The three homers of land he had inherited from his father offered
insufficient means to sustain himself and his household consisting of
his wife and ten or eleven slaves, most of them women. His report
culminated in a dramatic oath:

(1. 26—29) By Anu, Enlil and Ea who are fumly implanted in the head
of the king, my lord, I cannot afford as much as a pair of sandals or
the wages of a tailor, I do not have a change of clothes (and) I owe
a capital sum only some shekels short of six minas of silver!

We do not know whether the king took pity on Urdu-Gula and
helped him out or not. However, just as debtors often succeeded in
finding someone to act as a surety on their behalf we can certainly
assume that in many cases somebody could be found who would
step in financially when a debtor found himself unable to pay his
debts.

6 ABL 1285 = SAA 10 294.
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Hence, we know that Bél-tarsi-ilumma, governor of Kalhu, settled
substantial debts incurred by three men.%* Unfortunately, the rela-
tionship between the governor and Urdu-Issar, Samaku and Hanana
is unknown to us. It would be interesting to know whether it was
personal or strictly professional. The fact that the governor is men-
tioned with his full title would seem to indicate the latter.

1.4. Debt slavery

Free-born persons could become slaves as the result of an unpaid
debt incurred by themselves or by a family member.%

Such a person could enter the creditor’s household in order to
serve him for the rest of the debt slave’s life.® However, the option
to redeem the debt slave was usually reserved to whoever paid off
the debt on his behalf; in the legal documents this is reflected by
clauses using the terms usi S or patam. A good example is the case
of Nargl, who owed barley and an ox to the crown prince on whose
behalf his governor Bél-duri acted. Unable to hand over the barley

6+ CTN 2 91 (dated 797 BCE): ' fha-biad-li sa ™ir-Yinnin 2 la.ud.bar bir-me sa
MNen-lal-dingir-m[a] 3 la.gar.kur uru.kal-fiz d-Sal-li-mu-ni (list of creditors) '* pab 23
la.mes-¢ '* en [h)a-bu-ul-bi Sa su-bar-Si-nu *® [i|&ka-nu-ni (list of debts) ™ *? pa[b] 53
1/2 ma.na "udka barl.m[es] pa-bal-li '® Men-lal-si-dingir-ma 10*.gar kur uru.kal-
fi ' di-sal-li-mud ma! (witnesses and date) “Debt of Urdu-Issar, weaver of multi-coloured
garments, which Bél-tarsi-ilumma, governor of Kalhu, paid back. (List of creditors),
altogether 23 men, the creditors who impress their fingemails (as a sealing). (List
of debts), altogether 53 1/2 minas of bronze, debt which Bél-tarsi-iltumma, gover-
nor of Kalhu, paid back.” Similar is the less well preserved CTN 2 90 (dated 803
BCE) regarding a debt of Samaku and of Hanana which Bél-tarsi-ilumma, gover-
nor of Kalhu, paid back as well.

55 Note the clauses in four marriage documents which explicitly protect the wife
frorn the consequences of her husband’s business dealings; see Radner 1997a: 158(
on CTN 2 247 and ND 2316 from Kalhu, TIM 11 14 from Nineveh and A 2527
from Assur, and 170f on ND 2316 from Kalhu.

8 ADD 76 = Kwasman 1988: no. 324 (dated to 654 BCE): ' ku-wm ku.babbar
2 mgalan-ki-ia géme ° Sa mi. Sd-kin-te * a-na ™sin-qi-15 > a-di bal-log-u-ni ° ta-pal-lak-
Su “Instead of the silver Bélet-issé’a, slave woman of the sakintu, will serve Singi-
Issar as long as she lives.”

67 See also Postgate 1976: 28f on what he terms “restricted conveyances” of per-
sons. In this context it should be noted that in a number of sale documents from
Assur the possibility that the seller would try to release (pataru) the sold property
by announcing his intention to do so is explicitly excluded. Attestations in pub-
lished texts from Assur: Fales and Jakob-Rost 1991: no. 33 r. 3: ma-a é-ad-m ni-
pat-tar; Fales and Jakob-Rost 1991: no. 34:15f: ma-[a un.me¥] '8 a-pat-far; Fales and
Jakob-Rost 1991: no. 53 r. 3f: ma-a 1[Q] * a-pat-tar; Fales and Jakob-Rost 1991:
no. 61:17(:: ma-a rgéme] '® a-pag-tar; Deller, Fales and Jakob-Rost 1995: no. 76:20: ma
la a'pal-[tmr]; Deller, Fales and Jakob-Rost 1995: no. 99:25: ma-a a.$a.g[a a]-pai-
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and the ox, Nargl had to agree to serve (palahu)®® Bel-diri. Upon
settlement of the debt Nargl’s debt-slavery in Bel-dari’s household
would end.®

32 homers five seah of barley (and) one draught-ox of the crown prince
under the charge of Bél-duri, governor of the crown prince, at the
disposal of Nargi of the town of Balatu. He will serve Bél-diri instead
of the barley (and) the ox. Whenever somebody brings the barley and
the ox () he will redeem the man.

Quite frequently the fine imposed on the convicted party in a trial
could not be paid and instead the culprit entered into debt-slavery
in the victim’s household. Hence Ahu-la-amassi, who had stolen an
ox from the house of NabQ-3arru-usur and who was sentenced to
replace that ox “was seized instead of his fine.” On the day that he
brought the ox, Ahu-la-amassi would go free.”® Similarly Nab{-taris,
slave of Sapanu, who had abducted four slaves of Sangii-Tssar, was
convicted to pay a fine of 210 minas of copper. Unable to produce
the money he had to enter into debt-slavery—his master could free
him by paying the money to Sangi-Issar.”' The convicted Hani “was
taken together with his people and his land” as he could not raise

tar; Deller, Fales and Jakob-Rost 1995: no. 109:17: ma-a 1G ra—j)a,ﬂ—,lm; Deller, Fales
and Jakob-Rost 1995: no. 126 r. 1! [ma-a m]i [a-p]ai-tar; Deller, Fales and Jakob-
Rost 1995: no. 132 r. 3: ma-a mi a-[i;a,l-;aﬂ; Ahmad 1996: no. 2:23: ma-a ir a-pi-
tar; Ahmad 1996: no. 3:16: ma-a iv a-pa-a-tér; Ahmad 1996: no. 7:21: ma-a mi
a-pat-tar; Ahmad 1996: no. 11:20: ma-a géme a-pai-tar. Attestations in unpublished
texts from Assur kept in the Vorderasiatisches Museun, Berlin: VAT 8232 r. 2f:
[ma-a un.mes Si-a-te] * a-pa-tar, VAT 8270:17: ma-a kag-gi-ri a-pa-tar; VAT 8274:16:
ma-a am a-pal-far; VAT 8280:13: ma-a mi a-pa-tar;, VAT 9137:12(.: ma-a mi '
a-pa-tar, VAT 9778:12: ma-a mi [a-[pa-tar); VAT 9838 r. 1: lma-d' giss[ar a-pa-tor];
VAT 19495 r. 2f: ma-a "'mi! [§i-a-ti) 3 a-patdtar); VAT 19511 r. 5: "ma-a & a-pat-
tar; VAT 20351:12: ma-a 10 a-pa-tor; VAT 20688 r. |: ma-a m[i a-pa-tar]; VAT
21000 r. 3: [ma-a] & a-pat-tar. No examples for this clause are known from other
sites.

5 On palahu see Radner 1997a: 199 with n. 1045.

8 ADD 152 = Kwasman 1988: no. 73 (dated to 658 BCE): ' 32 ange 5-ban
Se.pad.me3 ? | gus.nita a gid.ta-lak-te ® sa dumu man §z 3u.2 Men-bad * lu*.en.nam
$a dumu man ° ina igi Mnar-gi-i Sa uru.bd-la.mes © ku-um ¥e.pad.me¥ ku-um guy.nita
7 a-na Men-bad i-pa-lih-si ® Sa-mid Sa Se.pad guy.med ° d-Se-rab-a-mi '° 10 di-se-sa.

" ADD 160 = Jas 1996: no. 14: 11-13 (dated to the post-canonical eponymy
of Mugallim-A30r): ku-um sa-ar-te-5it ' sa-bit ina u4-me Sa gug.nita i-Se-rab-a-ni '°
d-sa.

7' ADD 161 = Jas 1996: no. 44: 7-9 (dated to 679 BCE): man-nu 2-me 10 ma.na
urudu.me¥ ® a-na Msanga-°15 id-dan-u-ni ° ir-$i di-Se-sa “Whoever gives 210 minas
of copper to Sangd-Issar will bring out his slave.” Clearly, it is Nabil-taris’s mas-
ter Sapanu who has the option to redeem his slave.
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the fine of 300 sheep and the blood money, he was sentenced to
pay for stealing sheep from the crown prince’s flock and slaying his
shepherds.”” Upon payment of the fine and the blood money Hani
could be freed.”® Note that nothing is said about whether his peo-
ple and his land could be redeemed or not.

Being liberated from the creditor’s household does not necessar-
ily imply that the released person was his own master again. Quite
the contrary, the released debtor had to serve his liberator until the
latter’s claims were satisfied. A good example is the case of Mannu-
ki-Inurta from Nineveh.”* Together with his wife and daughter, this
heavily-indebted man was kept in debt-slavery by his creditor, an
anonymous merchant. Salmu-Sarri-igbi paid Mannu-ki-Inurta’s debt
to the merchant and thus freed the family. To cover the interest of
the sum which Salmu-Sarri-igbi paid on their behalf they had to
serve him. The possibility existed that somebody might release Mannu-
ki-Inurta and his family by satisfying Salmu-$arri-igbi’s claims.

[Seal] of Mannu-ki-Inurta. [Salmu-3a]rri-igbi gave [x minas of sil]ver,
his (i.e. Mannu-ki-Inurta’s) debt, to the merchant. (Thus) he released
Mannu-ki-Inurta, his wife Arbail-3arrat (and) his daughter, together
three souls, from the merchant. They will serve Salmu-%arri-igbi instead
of the interest on the silver. (Whoever it is), either his (i.e. Mannu-ki-
Inurta’s) governor [or the mayor of] his [to]wn, who [gives] the silver
[with the interest to] Salmu-farri-igbi will redeem [the people].

A similar case 1s documented in another fragmentarily preserved text.

AdLD

La-sakin and his wife were released from their creditor Nab(’a’s
household by a man whose name is unfortunately not preserved in
the remaining part of the tablet. The unknown benefactor satisfied
Nab{’a by paying 70 minas of copper to him. In turn, Li-$akin and
his wife had to serve him for the rest of their lives. If somebody

2 ADD 164 = Jas 1996: no. 1: 6-10 (dated to 680 BCE): ™ha-ni-i 7 a-di un.mes-
§ a-di a.8a.med-Si ® ku-um 3-me udu.med a-di sa-dr-ti-iina ° ku-(um) 0§.me¥ Sa
la.sipa.me§ ' na-§ {na}.

* ADD 164 = Jas 1996: no. 1 r. 5f: ™ha-mi-i = ® d-Se-sa.

" ADD 85 = Kohler and Ungnad 1913: no. 656 (date lost): ! [na,.ki&ib] ™man-
nu-ki-i-maf{3] ? [x ma.na ku].babbar ha-bu-li-iJu] * [™nu-m]an-ig-bi a-na
la.dam.ga[r] * i[d-di ]n Nman-nu-ki-i-*mag ™4*.dingir ki-man-ra[q] °* mi-s dumu.mi-
su (unused seal space, showing that the text is a later copy of the original sealed
tablet, see Radner 1997a: 40fT) ® pab 3 zi.me§ ta* igi l0.dam.gar ip-ta-tar * [Ku-
um ru-bé-¢ $i ki.babbar a-na ™Nnu-man-ig-bi * [i-pla-lu-hu-$i beu 1. gar-nu-in - e ®
[lu-u ha-za-nu ur]u®- §i sa ka.babbar *' [a-di ru-bé-¢ a-na] ™nu-man-dug,.ga "?
[sd-din-u-n: uin.mes§ #]- $e-sa. For the restoration of 1. 9 compare ADD 77 = Kohler
and Ungnad 1913: no. 133:8 (see below).
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paid off the anonymous benefactor Li-Sakin could be released. This
option does not seem to have existed for his wife.”

He released [Lu-Sakin (and) FN, his wife, {rom] the city of Kalhu,
altogether two so[uls, from] Nabd’a. [Instead of the 70 minas| of cop-
per they will [ser]ve him as long as they live. Tomorrow or the day
after tomorrow, [or sometime in the fu]ture, should either the broth-
ers [of Lu-§]akin, his people, [his gov]ernor, his prefect or the [may]or
of his city come forward and [...], he will pay 70 minas of copper
[to PN] and he will redeem the man.

The case of a family which was first released by their surety from
debt-slavery in the household of their creditor and later had to serve
the surety to cover his expenses has already been discussed above.”

All these persons had to serve their liberators for life unless released
by somebody else. The only case I know of in which a person’s serv-
ice to his liberator was restricted to a certain period of time is docu-
mented in a judicial text from Assur.”” Nabi-3allim-ahh& was kept
in slavery by a woman, in all probability his creditor. His two broth-
ers (or possibly colleagues)”® brought a lawsuit against the woman in
order to free him. Upon payment of 35 shekels of silver they had
Nabu-sallim-ahhé released from fetters and in turn he was to serve
his brothers for three years.

Lawsuit which Bél-Sumu-iskun (and) Nabd-mugabsi brought on account
ol Nabi-3allim-ahhé against the woman Bania in the presence ol the
Governor of Assur. They stated: “Why do you hold our brother in
slavery?” They paid half a mina five shekels of silver (and) released
him from his fetters. Instead of the silver he will serve them for three
full years. (Date and witnesses.) He has (already) served Bél-sumu-itkun
for the first month.

? ADD 77 = Kohler and Ungnad 1913: no. 133 (date lost): [Nu-sd-kin FN mi-
§i $a) uru.kal-fi pab 2 z[i.me§]? [ta igi] ™ag-u-a ip-ta-at-va ¥ [ku-um 70 ma.na)
urudu.me¥ a-di ti-i-ni ¥ [i-pal-l|a-ah-$i ina Sir-ti :-li-dis > [ina ma-te]-e-ma lu-u ¥e3.mes-
$ 8 [fa ™5 )d-kin lew unimes-Sg 7 [lu-e 0% e]n.nam-su lu-u 10% gar-5i ¥ [lu-u
a-za]-nu uru-$i il-la-kan-ni © [x x x x]-Sd-ni 70 ma.na wudumes '® [a-na PN]
i-da-an G 4-Se-sa.

6 VAT 5606, see n. 21.

77 BM 103206 = Jas 1996: no. 16 (dated to 653 BCE): de-e-nu sa ™en-
mu-gar ? §a ™dpa-mu-fab-§i * (ina) ugu ™¢pa-di-pap.mes * ta ™ba-ni-ia ina igi
la*.gar.kur * id-ba-bu-u-ni ® ma-a a-ta-a pap-u-ni ' a-na ir-a-nu-te ta-kab-ba-
fash-5% ® 1/2 ma.na 5 gin ki.babbar ® i-ta-nu ta % urudu.med-si 0 ip-t[a-af)-
ru-nis-sii "' Thw-um ki .babbar! 3 mu.an.na.mes flitul.me$-ni i-pa-lah-sinu (date and
witnesses) 2 itu pa-m-u * ina igi ™en-mu-gar * i-te-te-zi.

’® Note that asu “brother” was also used in the sense of “colleague.” Neverthe-
less, the relations between the three men would still be very close if they were all
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Note that normally, if a person was released from debt slavery by
a member of his original household, there was no need to stress the
obligation of the redeemed to serve his benefactor as it was implic-
itly the duty of any member of the household to serve the house-
hold’s head. Thus, a document from Nineveh dealing with the release
of NabuQ-réhtu-usur, the nephew of Mukin-ahhé, by his uncle sim-
ply states:”

Mukin-ahhé has given one mina of silver according to the royal mina
to Nabi-igbi (and) Nurti. He has released Nabi-réhtu-usur, the son
of his brother, and cleared him from claims.

Similarly, when Tab-Bél redeemed his sister Api® and her son Pasi
according to a text from Assur by paying thirty shekels of silver to

Bisa’, no mention is made of Api”’s and Pasi’s obligation to serve
Tab-Bel.®

Tab-Bél weighed out thirty shekels of silver of his inheritance share,
gave them to Biga’ (and) released Api’, his sister, and Pa#, the son of
his sister, from the hands of Biga’.

2. Mechanisms for the discharge of debts

Like the kings of the Old Babylonian period, the neo-Assyrian king
could proclaim a remission of debts, called (an)dwrdaru. By doing so,
debtors were freed from all their obligations towards their creditors
and all debt slaves were released.

The proclamation of a debt remission served the interest of the
debtors, but caused discomfort for the creditor. Therefore it comes
as no surprise that three texts bear witness to the fact that some-
times creditors required a clause to be inserted which preserved their
rights in case of a debt remission. Two texts from eighth-century
Kalhu and one document from seventh-century Nineveh contain such

members of the same guild. A number of guilds is attested in Assur. Best known
are the guilds of the goldsmiths, the bakers and the hunduraze.

® TIM 11 18 (dated to 669 BCE): inner tablet: | ma.na kii.babbar ma fa man
? Moin-pab.me§ ° ana ™ag-ig-bi * a-na MNu-dr-ti-i ° if]-t6-din ™Npa-re-eh-ti-pab
¢ dumu pab-$i ¢p-ta-for 7 i-zak-ki.

% VAT 20374 (dated to 666 BCE or to the post-canonical eponymy of Kantnaiu):
730 gin.me§ ku.babbar 5z ha.la-% ™dug.ga-en ® wh-ti-a-al a-na ™Nbi-sd-a” i-ti-din
% migpi-i” nin-su Mpa-§i+ dumu nin-s 0 ta 3u.2 Nbi-fa-a” ip-ta-tar-ra.
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clauses which protect the claims of the creditor or the buyer of what
must be debt slaves.®! The existence of these clauses is unequivocal
evidence that contractual right was given priority over a debt remis-
sion.?? However, unless the creditor had made sure to protect his
rights beforehand, all his claims against the debtor had to be relin-
quished in the event of a debt remission. The proclamation of a
debt remission was certainly not a routine matter and, as insurance
clauses against debt remissions are rare, the creditor apparently
accepted the risk normally.

It seems that the proclamation of a debt remission at least some-
times coincided with the beginning of a king’s reign. This can be
deduced from the dates of eight contracts from seventh-century
Nineveh, Assur and Kalhu which are said to have been set up after
a debt remission.

A debt remission early in 680, at the time of Esarhaddon’s acces-
sion to the throne:®

11—-680 text from Nineveh®
111i—680 text from Nineveh®
viii—678 text from Assur?®

A debt remission late in 669, at the time of Ashurbanipal’s acces-
sion to the throne:

[...]-669 text from Nineveh®’

8 The land lease ADD 629 = SAA 6 226 (dated to 676 BCE) from Nineveh
stipulates that the creditor will recover his money in the case of a debt remission.
The slave sale CTN 2 248 from Kalhu (date lost but certainly eighth century) stip-
ulates that the seller will return the price of the persons sold to the buyer in the
case of a debt remission. The slave sale CTN 2 10 from Kalhu (date lost but cer-
tainly eighth century) stipulates that the sold slave [would remain the property of
the contractor (?)] should the king proclaim a debt remission. Note that the usual
clause excluding litigation (s. Radner 1997a: 353-356) is missing in these two sales
texts.

& Otto 1997: 50.

® The lasting impression of this debt remission is probably witnessed by ADD
629 = SAA 6 226 (dated to 676 BCE) from Nineveh with its insurance clause
against a debt remission. Note that the proclamation of a debt remission for Assur
is recorded in the inscriptions of Esarhaddon: Ass. A ii 27-iii 15, s. Borger 1956:
2f, cf. Otto 1997: 46.

# ADD 73 and 74 = SAA 6 260 and 259.

% ADD 113 = SAA 6 221.

% VAT 10491 (unpublished).

8 ADD 310 = Kwasman 1988: no. 149.
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Two debt remissions in the years after Ashurbanipal’s rei the first
y p gn,
probably at the time of As§ur-etel-ilani’s accession to the throne:

iv=629* (Parpola) or 624* (Reade)® text from Kalhu®

x—615* (Reade) or 612* (Parpola)® text from Assur”
[...]-615% (Reade) or 612* (Parpola) text from Nineveh®
date lost* text from Assur®

A debt remission® was certainly seen as a benefit by most of the

king’s subjects and therefore an excellent token of the king’s good
intentions towards the country at the time of the assumption of his
office. The observation gained from the legal texts matches the fact
that Sargon II, after subduing Babylonia, proclaimed debt remissions
for several of the Babylonian cities. Debt remissions for Dér, Ur,
Uruk, Eridu, Larsa, Kullaba, Kissik and Némed-Laguda are men-
tioned in the inscriptions of this king® while two letters refer to a
debt remission in Babylon.”” It seems that a remission of debts was
not proclaimed for the whole country, but for specific cities. Thus,
an inscription of Esarhaddon notes the proclamation of a debt remis-
sion for the city of Assur.®

# Eponymy of the palace scribe Nabi-3arru-usur. For recent suggestions for the
sequence of the post-canonical eponyms see S. Parpola in Radner, ed. 1998: xviii—xx
and Reade 1998: 256f.

® CTN 3 59.

% Eponymy of Sama3-3arru-ibni.

9 Assur 2 = Ahmad 1996: no. 2.

* TIM XI 3.

% The text is ceratinly of post-canonical date, cf. the prosopographical links with
VAT 9686 = Deller, Fales and Jakob-Rost 1995: no. 92, dated to the eponymy of
Nabi-sakip (629* according to Reade and 618* according to Parpola).

* VAT 9695 = Deller, Fales and Jakob-Rost 1995: no. 89.

% Possibly, a group of administrative texts listing debts found in Nineveh is to
be placed in this context. The term habullu “debt” is mentioned in ADD 815+ =
SAA 7 3011 9, ADD 926 = SAA 7 34:3’, 8 and ADD 923 = SAA 7 351 3; the
texts SAA 7 27-29, 31-33 and 36—40 belong to the same category.

% “GroBe Prunkinschrift”: 136f, s. Fuchs 1994: 229f. and 351; “Kleine Prunkinschrift
des Saales XIV”: 4, 5. L.c. 75 and 307; “Schwelleninschrift Typ V”: 6-9, s. l.c. 272
and 362; cf. Otto 1997: 45.

¥ ABL 387 = SAA 5 203, ABL 702 = SAA 10 169.

% Ass. A ii 271 15, s. Borger 1956: 2f., cf. Otto 1997: 46.
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THE NEO-BABYLONIAN PERIOD

Joachim Oelsner — Friedrich Schiller University of Jena (em.)

I. InTRODUCTION!

As in the Old Babylonian period,? in the neo- and Late Babylonian
period, at least up to the beginning of the Hellenistic age, the bulk
of documents which have come down to us refer to loans. During
the latter period there is a change in the character of the sources
insofar as this kind of document is no longer attested after c¢. 300
BCE. Most of the later examples were written in the city of Babylon.*

After a gap of some centuries in the text tradition from the end
of the Cassite period, the earliest neo-Babylonian documents con-
cerning debts are dated to about 700 BCE. From then on there is
a constant flow of documents for the following four centuries. Thou-
sands of documents of this kind are preserved, so far only published
in part. They refer to silver but also to commodities (e.g. barley) as
being due.

In the neo- and Late Babylonian period, the instrument used in
the overwhelming number of instances to record loans or debts was
the promissory note (Germ. Verpflichtungsschein, Fr. reconnaissance de dette).
This type of document is known from earlier periods (in the Old
Assyrian period it was the most commonly used instrument), but in
second-millennium Babylonia it is only rarely attested (e.g. BE 14
115—Middle Babylonian).

' The fundamental studies, which are still valuable today, are Koschaker 1911:
32-236 and Petschow 1956. See also Korosec 1964; Haase 1965.

2 Skaist 1994: 11.

> See Oelsner 1995: 116 and nn. 57, 61; 119 and nn. 78f. The latest examples
of this type from Uruk are: VAS 15 2 and OECT 9 3 (both dated year 13 SE =
299/298). Documents for smttu of dates from Uruk are known to the year 16 SE,
see Doty 1978: 67-69 (now add von Weiher, Uruk 5 308, 309, 311). For texts
from Babylon see Oeclsner 1971: 164 (sub A4), also CT 44 83; Strassmaier 1888:
129ff. no. 13 (new edition Oelsner 1995: 128-133). Regarding wmuttu “(Pacht-)Aunflage”
(AHw), “estimated yield” (CAD), see Petschow 1976-80: 68-73.
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The neo-/Late Babylonian promissory note («’dtu) is generally for-
mulated as an abstract document; it is not stated why the debt arose.
The basic structure is as follows:*

A. BRM 1 29 = San Nicolo 1951: no. 50
(Bel-ibni yr. 3 = 700/699)

x uttatu Sa PNy ma mulihi PNy ma "“MN x witala qaggada PN, ana PN,
lanamdin . . .

x barley belonging to PN, charged against PN,. In the month... x
barley, the principal, PN, to PN, will give.

B. Actes du 8e Congrés International no. 3 = San Nicolo 1951: no.
51 {Asarhaddon yr. 4 = 677/676)

X kaspu Sa PN, ina muhli PNy ma qit arhi Sa “MN kaspa ana PN, mamdin
ki la wlannu wha v Swpl kaspu ima muhhi-Su irabbe

x silver belonging to PN, charged against PN,. At the end of month . ..
x silver PN, to PN, will give. If he does not give, (every) month y
shekel silver against him will increase.

Use of the real contract (Germ. Realvertrag) as a credit document—
characteristic in the neo-Assyrian sphere—is rare in first millennium
Babylonia. It is not clear in which instances it was used instead of
the promissory note, but we do not consider it necessary to postu-
late Assyrian influence.® A possible exception is some examples from
Nippur during the Assyrian hegemony in the seventh century.
Nevertheless, one may assume that the ancients had their reasons
when they decided to use one or the other formulary. Its strucure is:

C. TuM 2/3 41 = San Nicoldo 1951: no. 68
(Sin-sarra-iskun yr. 6 = 621/620)

x kaspu Sa PN, ma pani PNy wa paté babi kaspa ma qagqadi-Su inamdin

x silver belonging to PN; at the disposal of PN, At the opening of
the gate? the silver in its principal he will give.

* See Petschow 1956: 1024, also San Nicold and Ungnad 1935: 192-195.

* The debtor is female.

6 See San Nicolo 1938: 129; San Nicolo and Ungnad 1935: 192.

7 TuM 2/3 42 = San Nicold 1951: no. 69, dated a few days later, differs only
slightly in respect of the amount of silver due and some orthographic variants.

& The time fixed for repayment presumes a siege: see Oppenheim 1955: 69-89.
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That part of the debt notes which is never lacking is the statement
that silver or some commodity belonging to the creditor is owed by
the debtor (Germ. Schuldklausel). A repayment clause is the rule, but
sometimes it is lacking (e.g. Moldenke IT 2 = San Nicolo 1951: no.
52). In the examples given above no interest i1s mentioned. It could
mean that there is no interest at all (A and B above) or that inter-
est 1s charged at the standard rate (commodities: 25 percent; silver:
20 percent). If the debtor does not pay in time (B above), interest
on the arrears is often stipulated.

There are further clauses, mostly concerning security for the loan.
As in other regions and periods of the ancient Near East, there is
personal security, i.e. suretyship (pit . .. nasi)® and real security, i.e.
pledge (maskanu, abstract noun maskanitu). A further clause may pro-
vide that another creditor is not allowed to take possession of the
object given as pledge as long as the amount due has not been paid
to the creditor (rasii Sanamma ul iSallat adi creditor object iSallim).

Before going into details, a remark on the nature and use of the
promissory note is necessary. Where this type of document is used,
the transaction is not always a loan. It is apparent that it is a for-
mula which fits different needs and could be used for all types of
obligations. The so-called wmuttu,'® for example, is an agreement to
deliver goods, while other cases have the character of a manufac-
turing contract.'' Sometimes the exact nature of the juridical act
cannot be identified. Furthermore, it should be noted that the term
wiltu also has the meaning “obligation” in general.'?

With the inclusion of all the additional clauses, the elements of a
promissory note are:'?

1. Statement that the debtor is indebted to the creditor (examples
A and B above)

2. Repayment clause, often mentioning the time and place for pay-
ment (A and B)

3. Interest and/or interest on arrears (B)

4. Joint liability if there is more than one debtor

® The term is analyzed by Malul 1988: 272-276.

' See n. 3 above and Ries 1976: 90-110.

"I For example, if there are promissory notes referring to large quantities of bricks,
one may assume that the contract is an order to make and deliver the product,
not an ordinary loan. See also below Nabi-usallim archive no. 17 O.

12 Petschow 1956: 10 n. 23 (first paragraph).

13 Petschow 1956: 71.
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ot

. Suretyship

. Pledge

rasu clause

. Witnesses, place, date.

(=2

%o ~

A single document may not contain all these elements.

II. CasE STUDIES

The principal questions that arise in connection with security for
debt are:

1) In which cases is there pledge?
2) When is there suretyship?
3) Why is there sometimes no security at all?

Another question that should be mentioned is, what kind of objects
are given as pledges and who are the persons standing surety?

To illustrate these problems, we have selected three archives from
the seventh century, all of which come from controlled excavations:

1. The archive of a person called Bél-usallim, from Babylon;
2. The Sin-uballit archive, from Ur;
3. The Nabi-usallim archive from Uruk.

1. The Archwe of Bel-usallim

This collection of tablets (excavation number BE 38135, now in the
Vorderasiatisches Museum, Berlin) consists of legal deeds, dated
between Samas-sum-ukin year 8 and Kandalanu year 20 (= 660—628).
The tablets were published by Jakob-Rost 1968: 39-62 and 1970:
58 (no. 11)."

There are 22 tablets that have been published or discussed. Most
of them are promissory notes (13 in a reasonable state of preserva-

* = Babylon 12 in Pedersén 1998: 196 and n. 70. According to Jakob-Rost
1968: 39, part of the archive presumably came into the Irag Museum, Baghdad.
This remains unpublished. I thank Dr. Beate Salje, Director of the Vorderasiatisches
Museumn, Berlin, and Dr. Joachim Marzahn, of the same institution, for permission
to collate the Berlin tablets.
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tion) for silver, partly with and partly without pledge. In nearly all
of them, as well as in some fragments and an ma-pani contract (1968,
no. 13), a certain Bél-usallim, descendant (i.e. member of the fam-
ily) of Lé&‘ea acts as creditor. Only in no. 16 does he seem to be
the debtor. In detail, the situation is as follows:

Simple promissory note without further conditions: nos. 1—4, 6: interest, but
no repayment clause;

no. 5 and 1970, no. 11: loan without interest (no. 3: hubuttitu),
but repayment clause and interest on arrears.

Comparable are nos. 17 and 18: two debtors, but apparently with-
out joint liability (on joint liability, see below).

The amount due varies between 15 shekels and 1 1/2 minas.

Promassory notes with pledge:

In nos. 7-12 there is a pledge introduced by: object maskanu (Sa
creditor) “. .. is pledge of the creditor.” The following objects are
used as pledge:

nos. 7 and 11: a person (personal name, but no specification—
male or female slave of the debtor or one of his children?);

nos. 8-10, 12: landed property (8: land with date-palms,"” 9 and
10: a field; 12: field and house).

There is a peculiarity in no. 12. There is no interest, but if the
debtor does not pay in time, the amount which is due will be added
to the share the creditor has in the faranu business venture that he
and the debtor are running jointly.'®

The amounts due are in the range of 10 to 40 shekels, i.c. they
are often less than those of the above-mentioned documents with-
out pledge. Perhaps this is due to the character of Bél-usallim’s busi-
ness activity, which seems to be in the realm of trade (harmanu business).

15 The traces of the sign at the end of 1. 5 seem to be part of GISIMMAR; the
traces at the beginning of the damaged section look like a Winkelhaken (I have
seen the traces of an additional impression below, number sign 40 or 50?). The
expected determinative GIS seems to be missing. Translate: “40/50 [date] palms.”
Regarding b7t karam “vinevard” (l. 6) see CAD K 206. The measurements of the
fields (nos. 9 and 12) read contrary to the publication GUR instead of IKU (what
seems to be a Winkelhaken in no. 9 1. 7 is in reality a scratch).

'8 No. 13 (ma pani formula) refers to a share in a harranu business venture too,
but this is without relevance to the present discussion. On the hamanu contract, see
Lanz 1976.
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In nos. 8-12 there is the so-called rasit clause: “rasii Sanamma ina
muphi object of the pledge ul #allat adi creditor kasap-su isallim “another
(creditor) has no right to the pledge until the creditor is satisfied”
(no. 9 variant: manma ma muhl ul Sallag).

In no. 15 some particulars of the text are obscure because the

-

tablet is damaged. But the formula pat. .. nasi. .. 1/2 mina swrru (1.
5-8) makes it clear that this refers to a surety (comparable to UET
4 198 = San Nicolo 1951 no. 81 below)."”

The fundamental elements of giving a pledge may be recognized
in this archive. The next group of texts to be discussed provide us

with insights into the use of suretyship.

2. The Archwe of Sim-uballit, son of Sin-zéru-lisi

In contrast to the previous archive, the owner of the documents is
primarily the debtor, not the creditor. In addition to promissory
notes, there are other kinds of legal documents, as well as letters
and some lists."®

The tablets are dated from Nabopolassar year 2 to year 9 (= 624/
23-617/16). If the place where the tablet was written is mentioned,
it is Babylon or another settlement in Northern Babylonia. This
means that Sin-uballi¢ lived there for some time and was engaged
in business activities. This is confirmed by his letters."

However, in UET 4 61 (written in Babylon), the silver is to be
paid at Ur. The field given as pledge in UET 4 72 is situated at

7 See Jakob-Rost 1968: 58 sub numero. No. 20 (upper part of an oblong tablet)
differs from the other tablets. In addition it has nail marks on all edges (groups of
three impressions). This speaks against a promissory note. The state of preservation
of no. 21 does not permit reconstruction of its contents (approximately 2 lines bro-
ken at the top of the tablet, 1. 4°: ]x i-leg-gé, rev. 1. 1 end of the contract text before
the witnesses: #-sal-lam). Nos. 14 and 19 are also fragments of promissory notes
(female debtor).

'® E.g. lists of plants for magical purposes (UET 4 146-148). Excavation num-
ber U 17238 and—exclusively letters—U 17239. The tablets had been excavated
in a dwelling bouse in Ur, see Pedersén 1998: 203-204 (Ur 3).

'® Based on UET 4 183 (= Ebeling 1949: no. 318) 1. 14. See also UET 4 186
(= Ebeling 1949: no. 321) I. 3. Ebeling drew the conclusion that Sin-uballit was
acting in Babylon as an official (s/sukkallu, see AHw 1264 s.v. A 10; CAD S 357,
9). The commercial activities that can be seen in his legal documents and letters
are restricted exclusively to the private sphere.
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the same place. As in the Bél-uSallim archive discussed above, there
are loans without interest and others with interest but without any
security, as well as some where pledge or surety to secure the loans
is mentioned. In some tablets with the same excavation number per-
sons other than Sin-uballit act as contracting parties.

By content there are:

Loans without interest (hubuttiitu):
neither repayment clause nor interest on arrears: UET 4 61, 62;
repayment clause, but no interest on arrears: UET 4 63 (short
term loan, dated to the 5th of the month, to be paid at the end of
the month);
repayment clause as well as interest on arrears: UET 4 68,% 83;*
the same, but the term hubuttity 1s missing: UET 4 70;
other persons as debtor: UET 4 69, 71.

Promassory notes with interest, but repayment clause missing: UET 4 81, 82.
The amount of silver due varies from 6 shekels to 1 mina.
In addition, there are a number of loan documents that refer to
a pledge. The circumstances vary. They will be arranged here accord-
ing to the object given as pledge:

Female slave (sehertu)

With the exception of UET 4 73 (no interest, but not called hubut-
tatu, with rasii clause; silver due: 1/2 mina), all the documents have
stipulations regarding the use of the pledge:

74—the slave girl is at the disposal of the creditor (ina pani PN
wuzzat), antichretic pledge—usufruct, no interest,?? 7as# clause; amount
due 1 mina;

75—in case of delay in repayment an antichretic pledge is to be
given, rasii clause lacking; amount due 25 shekels;

76—TIssurtu, the wife of Sin-uballit, becomes debtor instead of her
husband and gives her slave girl as a forfeitable pledge; the credi-
tor is obliged to add 10 shekels, rasii clause; amount due 1 mina;

2 Regarding the amount of interest the text says: aki kaspi $u ina mubhi Sin-etells-
i wabbi “corresponding to the silver which increases against the account of Sin-
etelli-ili (he will give silver)” (. 7—10). This refers to another debt. Sin-etelli-ilf
occurs several times as a business partner of Sin-uballit.

2 A further stipulation in 1. 8f. is dubious (referring to another claim?).

2 5 kaspi hubulli-Su danu u sa PN (of the slave girl) [¢]di-su danu . .. adi creditor
kasap-Su Sallimu.
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77, 78, 79—a slave girl as antichretic pledge for part of the amount
due (77, 78 half; 79 two thirds);®® claim of interest for the remain-
ing sum, no 7asi clause; amount due | mina.

See also UET 4 89, formulated as a promise for payment. The
legal transaction on which it is based is not evident, perhaps con-
veyance; slave girl as pledge; Sin-uballit is witness; debtor and cred-
itor are other persons.

UET 4 73, 74, 79 and 197 all belong to a single dossier. 197
refers to the restitution of a slave girl who had been given as a
pledge. If she is returned at a fixed date, the creditor has to pay a
daily hire to Sin-uballit. Mention should also be made of UET 4
203, the self-pledge of a person.

Field

UET 4 72, 88—Dbesides the pledge, interest is charged. The debtor
is a person other than Sin-uballit; both documents contain a rasi
clause; amount due 1 mina and 55 shekels respectively.

Date-palm orchard

UET 4 87—ina pani contract with interest; amount due 1/2 mina.

To be added are documents in which suretyship 1s mentioned:
UET 4 80—promissory note (amount due 6 shekels) with claim of
interest and an additional surety (I. 6: mahis putu®* without any
specification). UET 4 112 speaks of a surety guaranteeing payment
for a debtor. Another example of suretyship is UET 4 198 (= San
Nicolo 1951: no. 81): a number of persons guarantee to an ofhcial
that somebody will not flee (in these last two examples Sin-uballit is
not among the contracting parties). There is a contract for estab-
lishing a farranu business in which one of the partners gives a guar-
antee in respect of the money invested (UET 4 56 = San Nicolo
1951: no. 48; Sin-uballit is not mentioned in the text).

Pledge (of a slave girl as in the above cases) and suretyship are
also mentioned in some letters of the Sin-uballi¢ archive (UET 4
174, 182, see also 184 = Ebeling 1949: nos. 310, 317, 31), but add

nothing new.?

2 To be read 2/3 in L. 4 instead 5/6 of the copy.

2 The following sign (TAR?) makes no sense.

% Other documents of the Sin-uballit archive (UET 4 113 and duplicate 114,
195, 196, 202) have no relation to the problems discussed here.
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3. The so-called Nabii-usallim Archive

32 cuneiform tablets, constituting an archive, were recovered from
a dwelling house in Uruk (excavation number W 20032; published
by Hunger 1970).** Most of the tablets are dated between 631 and
593; some are earlier (the oldest is no. 3, a prebend sale, dated
700).” The character of the archive—named after Nab@-uSallim, son
of Bél-iddin, the person most often mentioned as a contracting party—
differs in one respect from those discussed so far. It gives a glimpse
into the activities of persons active—as far as one can see—exclu-
sively in the field of commerce and trade. Those involved are closely
connected with the temples. Nevertheless they behave in their com-
mercial activities as private persons. A considerable number of the
contracts deal with bakers’ prebends purchased by them. In addi-
tion Naba-u$allim and his offspring who continued his commercial
activities also managed lending operations. Mostly they are attested
as creditors. If there are silver loans (varying from 6 shekels to 2 1/2
minas), a pledge is normally given. There is one exception: no. 17
D. Here two sons of Nab{i-usallim, i.e. brothers, act as creditor and
debtor, and a third person is surety for part of the silver owed.?
Pledges are also absent from commodity loans (no. 17 H: a loan of
silver is to be repaid in dates according to the current price; no. 17
M and N: loan of barley; no. 17 O: bundles of reeds—if repayment
is delayed, there is interest of 20 percent on the arrears, to be paid
in the same commodity).
Objects given as pledge (normally with interest) are:

Slaves

rasi clause missing: no. 17 E (including the statement that there
is neither interest nor rent for the slave, i.e. the pledge is antichretic;*
no. 17 K (the work to be done by the pledged person is specified
exactly).

% See also Kessler 1991: 55-62 (including remarks on the genealogy), van Dijk
1962: 41—43.

¥ Read A%ur-nadin-fumi (Brinkman 1972: 245, see also the copy). Other texts
are dated Sama3-$um-ukin and Assurbanipal.

2 Tt is probable, but not proven, that this person, Suma-ukin, is a brother of
the two (see the genealogical table Hunger 1970: 174), as there also is another per-
son with the same name but with another filiation (Hunger 1970: 271).

S kaspr hubulli-Su ianu w idi-Su ianu adi creditor kasap-Su iSallimu. See also n. 22
above.
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Prebends

rasii clause missing: no. 17 C (compensation for interest against
pappasu “income”); no. 17 P (instead of interest the debtor is obliged
to fulfil prebendary duties;* there is no interest to pay nor is there
utru “income” from the prebend); no. 27;

rasii clause included: no. 19 and duplicate no. 20 (see also below);
no. 25.°

Prebend and Hypothecary Pledge of Entire Property—nmimmi Sa ali w sert
(mala basi) “whatever property there is in the city and abroad”

rasi clause included: no. 18 (in addition reference is made to an
existing surety); no. 21 and duplicate no. 22 (neither interest nor utru
“Income” from the prebend).

Hypothecary Pledge of Entire Property

rasii clause missing: nos. 17 A, 17 G (for one year without nter-
est, afterwards interest of 15%); nos. 17 L* 17 L;

rasii clause included: nos. 17 B, 17 F* 24 ** 28 (interest on arrears).

If there is more than one debtor, joint liability is imposed ( pit
ahames nasi) in no. 19 and duplicate no. 20, but not in no. 27.

The possibility of litigation against a surety can be seen in no. 14.
One may suppose that the prebend given as pledge was alienated
without authority. Now the surety is made responsible for the loss.

Three archives of the seventh century have been analyzed. Most
of the deeds refer to loans of silver. A few exceptions are preserved
in the Nabu-usallim archive. In the first and third group of texts the
most frequently occuring person is the creditor, in the second it is
the debtor. Regarding the giving of pledges all the texts are com-
parable. Securing the debt by surety occurs more rarely.

The quantity of material could be increased many times over by
documents from other sites. I will add only a few texts that give
additional information:

0 Regarding the verb resénu and the abstract noun resimiitu see McEwan 1981:
102-109. The meaning of the root » s n refers to the duties that are to be fulfilled
by the prebendaries.

%" The end of line 11 is damaged: @mé u mimma . . ; possibly to be restored as
pappasu or wulru.

*> The amount due was given by the father of the creditor to the father of the
debtor for the purchase of a slave.

3% The property pledged has been in the hands of the creditor for some years.
This means that it js a pledge for an earlier debt too.

% The interest clause may be lost in the gap in L. 4f.
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In TuM 2/3 104 (= San Nicold 1951: no. 80) a house is given
as pledge. There is antichresis for two-thirds of the amount due
(I mina); for the balance, interest is charged at 20 percent.*® The
rasii clause in UET 4 84 (= San Nicolo 1951: no. 72) is curious, in
that no pledge is mentioned in the text itself.*

Finally, mention should be made of UCP 9/I 2 (= San Nicolo
1951: no. 82, with surety) and VAS 4 5 (= San Nicolo 1951: no.
86). Possibly Il. 5=7 of the latter speak of making sure a person given
as pledge 1s available.

To summarize, the basic types of loan documents and of security
for loans characterisic of the neo- and Late Babylonian period already
existed in the seventh century. From that time on they were used
for centuries up to the Hellenistic period, even if there are some
minor differences and developments in the formula over the cen-
turies. If there are peculiarities, they arise from the special circum-
stances of the case, even if these are not mentioned in the texts. To
the case studies given above some general remarks will now be added.

IIT. Types oF SECURITY

There were two ways, dating back to the earliest historical periods,
for the creditor to secure his loan: suretyship and pledge.

1. Suretyship®

1.1. Identity of the Surety

1.1.1. Third party

This is the most common case. The surety sometimes had family or
business connections with the debtor; otherwise, the relationship has
to be determined separately in each document.

 There is no stipulation for repair of the house (contrary to the later document
Camb. 306 = Petschow 1956: 161 no. 4).

% BM 74652 (= Weidner 1952/53: 37{, pl. III no. 2) is a sale of a person by
himself. But presumably this does not arise from a loan, but from general economic
distress caused by external circumstances.

7 Already Koschaker 1911, which will be summarized here, could base his study
on a considerable number of documents, mostly of the sixth and fifth centuries. His
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1.1.2. Joint liability®

If there is more than one debtor the loan clauses are normally fol-
lowed by the words wten pat sani nasi or, more rarely (e.g. Hunger
1970: no. 19 and duplicate no. 20), piit ahames nasi “they have joint
liability for each other.” There are only a few exceptions to this rule
(e.g. Jakob-Rost 1968: no. 17 and duplicate no. 18). Sometimes
another provision is added: Sa gerbi usallam “he who is the nearest
shall repay” (e.g. TuM 2/3 no. 38 = San Nicolo 1951: no. 60) or
the like (Sa gerbi 1tter, Nbn. 375 and duplicate no. 619: sa gerbi inandin,
Nbk. 138).

1.1.3. Self

In a number of documents a debtor stands surety for himself. This
seems to be determined by the special circumstances of the con-
tract.®

1.2. Typology*®

There are two main types of suretyship attested in the sources. In
the first, the guarantor has an obligation to produce the debtor
(Germ. Gestellungsbingschafi); in the second, he guarantees that the
debtor will be present at the place of payment (Germ. Stllesitzbiirgschafi).

Koschaker was of the opinion that in the neo- and Late Babylonian
period suretyship guaranteed fulfilment of the legal transaction (Germ.
Erfiilllungsgarantie). The surety has an obligation to the creditor to
ensure that the debtor will pay.*

results are still basic for all further investigation, even though his conclusions in
respect of comparative law are no longer regarded as central. Important texts have
been discussed by San Nicold 1937 as well as Petschow 1951 and 1959. Another
aspect that will not be considered here is guarantee against eviction in the neo-
Babylonian documents of slave and animal sales, where the seller also gives a guar-
antee. See Petschow 1939: 55—79, and Koschaker 1911: 173-209.

%% See Koschaker 1911: 87-103, 148-166, 209-236; for the Old Babylonian
period, see Skaist 1994: 231-237.

¥ See the examples given by Koschaker 1911: 104-108.

“ Generally following the results of Koschaker 1911. Regarding the problem of
“debt and liability,” see also Petschow 1956: 25-50.

" Koschaker 1911: 71. Originally there were gestures made by the body {e.g.
the hands), if somebody binds himself to stand surety (analyzed by Malul 1988). In
the first millennium these are only rarely mentioned (e.g. Evetts Ev.-M. no. 13 1. 13,
analyzed by Koschaker 1911: 104-106). For a definition of suretyship in Roman
law see Kaser 1971: 660, cited by Radner 1996: 357 and n. 1961.
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2. Pledge

The fundamental study remains that of Petschow 1956. The docu-
ments published since do not change the picture.*?

2.1. Objects Pledged*

2.1.1. Persons

Examples were given above of pledged male and female slaves. In
addition, family members of the debtor were given, such as his wife
or children, but only rarely.** Occasionally there are persons who
give themselves as pledge.* siki “oblates (of a temple)” are also
mentioned in the texts as pledges. The persons given are always
dependants.

2.1.2. Things

Animals and other movables are only rarely attested as pledges. Most
often landed property is given (fields, gardens, houses, even if they
had been leased), prebends (i.e. rights to temple income: see the
Nabt-usallam archive above). Silver and sums owing may also be
pledged. Besides individual items, the debtor’s entire property may
be subject to a hypothecary pledge.

It is very difficult to see a relation between the amount due and
the value of the pledged property. An investigation of the relative
prevalence of both types is still lacking. It seems that it was depend-
ent on the economic situation.

“ The law of pledge in the Old Babylonian period was analyzed by Kienast
1978: 92—-150. See also Skaist 1994: 202—230.
* For details see Petschow 1956: 57ff. and Index sub “Gegenstand des Pfandrechts”
(p. 164).
* In the following example a debtor gives his son (mar-iu) as pledge:
X kaspu $é PN, ina pan PNy // wl-tu imi 1"™ 54 ™x ma | Sigh 4—ti ina muh-h-
5t i-rab-bi // PNy mar-si mas-ka-nu $¢é PN, // “ra-8i-it Si-nam-ma a-na mul-fii ul
i-Sal-lag a-di PN, kasap-$i i-sal-li-mu // (witnesses, scribe, date).
(Assurbanipal yr. 18 = 651/650; Langdon 1928: 322, 325 = San Nicold 1951: no.
53). See also Dandamayev 1984: 137-156 (pledging of slaves), 157-180 (use of free
persons and debt slavery).
# See Petschow 1956: 164 Index sub “Pfand/Selbstverpfindung.” A character-
istic late example is OECT 9 2 (re-edited by Oclsner 1995: 130-133), where a per-
son and his family will work for 50 years in the household of their creditor.
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2.2, Nature of Pledge

If the entire property is pledged it remains in the hands of the debtor,
but the creditor has the right to take it. The same partly holds true
for real estate which is given as pledge. Otherwise the pledge is put
in the possession of the creditor. Examples can be seen in the archives
analyzed above. Individual objects can be pledged with the right of
usufruct (i.e. antichresis) or without right of use. In addition, auto-
matically forfeitable pledge (Germ. Vaerfallspfand) is attested.*®

The fact that forfeitable pledges in the neo- and Late Babylonian
period were of minor importance led Petschow to the conclusion
that the law of pledge in that period had undergone a development
“von der reinen Sachhaftung zum Sicherungspfand.” In the private
sector of the economy, suretyship seems to have been less important
in this period as a means to secure loans than the various kinds of
pledge.*

The importance of suretyship and pledge in the highly developed
and complex law of the neo- and Late Babylonian period may be
seen not only in the law of obligations but also in the area of liti-
gation. That topic, however, is beyond the scope of the present study.

% See Petschow 1956: 57, 99f. (§ 10 Generalbypothek, § 11 Das antichretische
Pfand, § 12 Pfand mit Verfallvereinbarung) and passim.

¥ Petschow 1956: 147.

*® Petschow 1956: 148 and n. 455 (suretyship in the temple economy).
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APPENDIX
Some selected text examples for further study.

Seventh Century

1. UET 4 76 = Petschow 1956: 160-161, no. 3.
2. TuM 2/3 104 = San Nicolo 1951: no. 80.

3. UET 4 198 = San Nicolo 1951: no. 81.

Hellenistic Period

4. Arnaud 1987: 217-219 (L.83.6) = Oelsner 1995: 128-130.
5. OECT 9 2 = Oelsner 1995: 130-133.

6. Strassmaier 1888: 129fT. no. 13 = Oelsner 1995: 142-143.

ABBREVIATIONS

SE Seleucid era
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DEMOTIC PAPYRI (664-30 BCE)!

Joseph Manning — Stanford University

A wise man who has a
morlgage gives service

SJor security

a demotic wisdom text

I. INTRODUCTION

Moses Finley, in a programmatic statement in his classic study of
the ancient economy, argued that the use of accumulated capital in
the Greco-Roman world took three principal forms: 1) purchase of
land, 2) placing it out in short-term loans, and finally 3) placing it
in a strongbox.? The first of these choices was the safest and the
preferred one, given the ancient world’s primitive economic institu-
tions and fragmentary markets, and it was reinforced by the elite’s
attitude toward the use of wealth. In the predominantly agrarian
economies of the ancient world, lending bridged a crucial gap between
liquid capital and annual cycle of agricultural production. While
Finley’s great work explicitly excluded Egypt and the ancient Near
East, economic institutions, if not attitudes, were much the same and
I believe his rule applies equally well to the later part of ancient
Egyptian history.

In the following paper I present an outline of the various secu-
rity arrangements used in demotic Egyptian instruments of loan. I
leave out of the discussion the law of the Greek papyri, which forms
an increasingly important body of evidence for later Ptolemaic and
Roman Egypt. Demotic is both a stage of the ancient Egyptian lan-
guage and a script, a kind of cursive hieroglyphic which originated

' T thank Koen Donker van Heel and Hans-Albert Rupprecht as well as the edi-
tors of this volume for kindly reading and offering suggestions for improvement to
this paper. Demotic texts are cited according to the system of Vleeming and Den
Brinker 1993.

2 Finley 1975 (reprinted 1999): 116.
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in the Delta and spread throughout the country beginning in the
seventh century BCE (in Middle Egypt by 664, in Thebes by 559
at the latest) as an instrument of political consolidation during the
Saite reunification and reorganization of Egypt after the Nubian
Kushite dynasty. In the south of Egypt, in particular at Thebes where
we have the documentation, demotic replaced what is called, rather
unfortunately I think, “Abnormal Hieratic.” It was a gradual replace-
ment of the older writing system in Egypt, although it is a phe-
nomenon which we can follow within one family of scribes where
the father wrote in the older hieratic script while his sons wrote in
the new medium of demotic.® Demotic was originally a script for
recording business and legal transactions; by the third century BCE,
however, under the Ptolemies, demotic was used for a wide variety
of texts, including inscriptions and literary texts.

I stress here that this study is but a brief outline—any full study
of the practice of lending and the security arrangements to guaran-
tee loans should consider the Greek papyri which record Egyptian
practice, increasingly so after the third century BCE.* Just to be
complete in this regard, an inclusion of the Aramaic papyri, and
particularly of Aramaic loan words in demotic legal papyri, would
also inform any thorough study since there is little doubt that there
is a connection between Aramaic and demotic legal practice which
would repay the effort.® It is important to note that while evidence
is slight about lending and credit arrangements before the demotic
papyri of the seventh century, lending may be traced back to the
Old Kingdom.® Important changes in the structure of loans appear
in demotic texts from the Persian period.” These include the stipula-
tion that the contract was to be placed in to the hands of the creditor
and that children could be taken to extinguish the debt of a parent.®

* Donker van Heel 1994; 1995: 48-71.

* See Rupprecht 1994: 118-21, for a survey of the Greek papyri. For studies of the
law of Greek loan contracts, see Seidl 1962; 132—45; Rupprecht 1967; 1995; 1997.

* Porten 1986-1993; with the comments of Menu 1994 [1998]: 387. The exact
relationship of demotic to Aramaic law has been hotly debated for years and it is
not germane here to add to that debate.

¢ Menu 1973 [1982].

7 Menu 1994 [1998]: 395-99, has recently published two important ostraca record-
ing interest-{free loans from the reign of Darius II which come from the Kharga
oasis.

% “taken” in the sense that they were liable to a number of days’ work to pay
off the debt. So Menu 1994 [1998]: 390.
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The written evidence of lending is very sketchy before the demotic
material beginning in the late seventh century. The extent that lend-
ing, either of money or of grain, the two principal categories of loan
in Egypt, was common we simply cannot say. Nor should we assume
that lending was always documented. There is no reason, it seems
to me, not to assume that there were more informal kinds of unwrit-
ten transactions, especially among lower-status individuals and within
families and particular status groups. Such informal lending may
have been, I believe, quite widespread and secured merely by per-
sonal reputation or by dint of a family’s goodwill. To be sure, such
goodwill played a part in some loans which were late in being paid
back or were uncollectable.® As always with the demotic legal doc-
umentation, one must ask whether it documented the norm. Another
point to consider, of course, is the survival of the evidence. Much
of the published demotic material has been preserved in the form
of private archives, archives that tended to preserve important fam-
ily papers. Such documents as marriage contracts and land sales
were regarded as crucial to preserve because they protected long-
term property interests. Documents such as sales of animals and short
term loan contracts would have been less likely to survive in family
archives, given their more ephemeral importance, so any reckoning
of the amount of transactions inferred from the surviving evidence
is doomed to be an inaccurate reflection of the economic situation.

II. TeErMs UseD IN LoaN CONTRACTS

The demotic term for a legal instrument of loan was sk n r~wh3,
which may be translated “document of claim.”' Thus in the con-
ception of demotic law, a loan contract established a claim for the
creditor against the debtor which was returned to the debtor upon
the extinction of the debt. This claim is recorded in the loan agree-
ment by the acknowledgement of the debtor:

wn miw =k hd qt 9 v sty 4 1/2
rhd gt 9 niirn =y (@) mnhdr
dit = kn=y

® Pestman 1971: 21.
10 Pierce 1972: 44-50; Pestman 1982: 93; Martin 1986: 170-71, n. 15.
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You have nine silver kite, making 4 1/2 staters,
making nine silver kite still, against me, in the
“name” of the money which you have given me."!

Several terms were used to connote the interest on the loan. These
terms were Aw, lit., “addition,” or ms.i, formed from the demotic ms
(Coptic MHCE) “to give birth.” The phrase used in some loan con-
tracts to express the notion of “principal + interest” was d3d?r ms.t,
lit., “head in addition to interest.”'?> The word $muw, lit., “harvest tax”
was used in loans in kind in which the “interest” or the payment
in grain paid at the time of loan repayment was not included in the
principal.'®

By “security” I mean the use of personal property which served
to guarantee to the creditor that the principal sum will be repaid.
In earlier Egyptian practice, loans were normally secured through
an oath taken in the name of a local deity by the debtor to repay
the loan or be liable to beating and a fine of twice the borrowed
amount. Third party security may have been used occasionally as a
personal guarantee for a debtor and pledges, and “real securities,”
may also have been used.' In one text from the Ramesside period,
a man took out a loan and promised:

I will repay you for it (a jar of fat) in barley
through the agency of this brother of mine after
whom one has the right to pursue to unbind
my obligation."

In the small village world that was much of Egypt for most of its
history, such a third party was no doubt known to both parties and
his guarantee would be based upon his good “credit,” his status as
an upright person whose reputation was beyond reproach. Here
“brother” no doubt meant “colleague” or “business associate.” In
demotic texts, third party guarantors who accepted liability for the
performance of the debtor were indicated by the term “accept the
hand” (§p dr.i) of the debtor.'® The term for security in demotic

1P, BM Glanville 10525, 1 (284 BCE, Thebes).

12 Erichsen 1954: 673.

* See the summary by Vandorpe 1998.

* Théodorides 1971: 316.

% Ostracon Oriental Institute 12073. Cited by Théodoridés 1971: 315-16. Re-
published with further literature cited by Manning et al. 1989. Additional com-
ments on this text in McDowell 1990: 180—-82, Allam 1973: 73-76.

1 Coptic WIN-TWPE, Crum 1939: 425a-b; Sethe and Partsch 1920: 70, 496-515.
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Egyptian was wp.f, and has been derived from an earlier word w?
found in a papyrus from the New Kingdom.!” In that text (P. Mayer

), which records an investigation of the robbery of the royal tombs
in the Valley of the Kings during Dynasty 20, a slave was brought
before the investigative commission and forced under torture to
answer questions about one of the accused robbers, a brother-in-law,
who had not been captured.

Fourth month of summer day 17. Taking the testimony of the
rest of the tomb robbers. Amun-khaw, son of Soped-mose, an
ergastulum slave, was brought. He was brought as a w3 for
Pawero, son of Kaka. He was examined by beating. Making a
twisting of his feet and hands. The oath-by-the-king, life,
prosperity, health, was administered to him, not to speak
falsehood. His statement was heard. The magistrates said,

“As for the brother of his wife, don’t bring him [or him.”

He was dismissed and set at liberty.'®

It was determined that this slave could not serve as a &, “hostage”
to bring the accused to justice because he was not closely related to
him. Thus the origin of the term is found in legal contexts where
persons were seized as “pledges,” made to stand in for another party’s
hability. The classical Egyptian word is related to the verbal root
iw3which means “to seize, take away.” Thus it may be possible to
posit an evolution at least in terms of the etymology of the word
(and perhaps in terms of legal sophistication in the legal instruments
involved), from physical substitution to pledge, which could take
many forms. Any real model of this development, of course, is ham-
pered by the fact that the evidence from earlier Egyptian legal his-
tory is meager in the extreme.

III. Tvpes oF Loans AND THE DEVELOPMENT OF LEcAL CLAUSES'®

Documents of loan in demotic Egyptian are, along with the lease
and sale of land, easily among the most common texts and the prac-
tice of lending was probably widespread in the later periods of

7 Gardiner 1952: 111. See the discussion of the passage and other early exarn-
ples of the term in Pierce 1972: 130-32.

'8 P. Mayer A, 3.7-9.

19 Taubenschlag 1955; Pestran 1971; Vleerning 1991: 156-88; Donker Van Heel
1995: 229-35.
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Egyptian history.*® Loan transactions and the use of various security
clauses are no doubt the most complex area of demotic law. Loan
documents are unilateral real contracts which compel the borrower
to restore to the creditor a thing borrowed within a fixed period of
time.?' The texts show a wide variety of terms for repayment and,
as is the case in other types of demotic contract, the surface form
of loan disguised other types of transactions.” For example, in loans
secured by conditional sales, discussed below, if we had only the sale
text, we would not know if the agreement was a real or a condi-
tional sale.

Demotic loans fall into two broad categories, namely loans of
money, and loans in kind, principally grain and, later, wine as well.
In loans of money, the rate of interest is usually not specified. Some
loans, between a father and son for example, may not have carried
real interest. But since it is assumed that money had a cost, it is
thought that the interest was simply included as a lump sum and
listed together with the borrowed amount.®® This is sometimes expressed
by the phrase: p3 = w hw hn = w, “their addition is in them.”* In some
cases in early Demotic texts, the interest rate is specified and it is
almost always quite high, 50 or 100 percent.? Bocchoris’ reforms in
the late eighth century BCE established a limit on the maximum
collectable principal plus interest at twice the borrowed amount.?
In the Ptolemaic period, the interest rate was reduced by govern-
ment decree to a maximum of an annualized rate of 24 percent.”
In certain cases, it appears that the payment (“addition,” i.e. “inter-
est”) for seed loans in the Greek garrison town of Pathyris in Upper
Egypt was not fixed at the time of the loan but was, rather, depen-
dent on the crop yield at the time of the harvest.”

2 See, for example, the register of loans from the village of Tebtunis in the Fay-
yum from the years 42-47 CE which records 369 loans. Cited in Pestman 1971: 28.

* Cf. Menu 1994 [1998]: 388-89.

2 These include sale with deferred delivery.

2 See Vandorpe 1998.

2 Menu 1972 [1982]: 305—-06.

% Loans at interest are first attested in Egypt during the New Kingdom and
come from the artisan village of Deir el-Medina on the west bank of Thebes. In
these loans, the normal interest rate paid was 50%. See further Menu 1994 [1998]:
389.

% Diod. Sic. 1, 79.

# Mentioned in the petition P. Col. Zenon II 83 (245/244 BCE), cited by Seidl
1962: 135.

% See the detailed discussion of such loans in Vandorpe 1998: 1468.
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Demotic texts are silent about the purpose behind loans. Most of
them were probably either for one-time expenses, loans taken out
for celebrations such as marriage and the like, or were loans taken
out In anticipation of the new agricultural year or at the time of
harvest. There may have been cases, however, where individuals
were forced to borrow in order to live.?* For the most part, the loans
were generally small amounts of money or grain. There are some
private archives from the Ptolemaic period which suggest that there
were individuals who were engaged in the business of lending, prob-
ably not as a profession but as a result of having surplus capital.
We do hear, however, of professional moneylending as well, at least
in the Roman period.*

Demotic loans show a change in the contract language from
Abnormal Hieratic texts which may well only reflect a difference in
legal custom between the Delta and Upper Egypt.*' In the Abnormal
Hieratic texts, the loan contract begins with an acknowledgment of
the debtor that he is in receipt of a certain commodity: “I have
received X from you.” In Early demotic loans, the contract opens:
“You have X with me” or “You have given to me X.” This latter
clause is the standard acknowledgment of debt in Ptolemaic demotic
texts as well and is similar to the acknowledgments of debt in the
Greek papyri.*

Loans in the context of marriage agreements

One special category of loan which I will not treat here in depth
consists of the items brought into the husband’s house by the woman
at the beginning of a marriage. These personal goods of a woman
were considered to be deposits rather than loans since they could
theoretically be claimed back at any time.*®* They were listed on a

% Such was thought to be the case of the soldier Dionysios son of Kephalas in
Pathyris at the end of the second century BCE, who took out at least twenty loans
over the course of a ten-year period. See further Pestman 1982. Recently Lewis
1983; 1986, has offered a radically different interpretation of this evidence.

% Schnebel 1933.

3! There are clear differences in the contract language between texts from the
Fayyum and texts from Upper Egypt. On the changes in phraseology between
Abnormal Hieratic and demotic sce Menu 1988.

2 Seidl 1962: 133; Rupprecht 1967; Pierce 1972: Chapter five.

% Depauw 1997: 147,
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separate sheet of papyrus as part of a certain type of marriage agree-
ment and available to the husband for use. The husband promised
to return these items or give an equivalent upon divorce, the whole
agreement being secured by the entirety of the husband’s property.
In other types of loan arrangements, more specific security was used.
It may be posited that the function of specific security was to guar-
antee loans to parties less well known to the lender, whereas loans
within families could be secured by social pressure. In any case, this
kind of arrangement is specific to the law of marriage.

IV. TyPES OF SECURITY

As in other systems of law, the use of security in loan agreements
served as a means to satisfy the creditor that he will be repaid even
if the debtor defaults on the loan itself. Demotic legal papyri show
a variety of security arrangements ranging from third party guaran-
tees to binding debtors to creditors by oath to the use of deposit
and conditional sale contracts, liens and mortgages. Legal clauses of
security were both embedded within loan contracts and written on
separate instruments. I leave out of the discussion here the use of
security in other legal contracts such as sale and lease and in the
so-called “Cautionnements” or “Biirgschaftsurkunden” texts of the
Ptolemaic period. These latter texts were third party guarantees of
payment of a debt incurred in the operation of a monopoly, in tax
farming, in some types of leases and performance bonds to guaran-
tee that a worker in state business will appear in a specified place
and do the work. All of these documents are attested within the lim-
its of the third century and are a product of the Ptolemaic govern-
ment’s strategy of insulating itself from risk while trying to maximize
revenues.’* These documents are of the “double document” type
written in epistolary style and are clearly a Ptolemaic administrative
adoption of the old Egyptian legal tradition of third party guarantee.

The securing of loans falls into a few basic categories: 1) the con-
veyance or deposit of one or more items of value to the creditor in
exchange for a sum of money or an amount of a commodity (this
comes close to our modern institution of pawn); 2) The conveyance
of a legal instrument as security; 3) the conditional conveyance of

3 Sethe and Partsch 1920; DeCenival 1973; Depauw 1997: 137-38.
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property ripening into real conveyance on default by the debtor.
The last two are close variants. The difference, it seems, is that while
in type 2 a legal instrument was conveyed to the creditor, in type
3 the legal instruments were not so conveyed.

In the first type of security, the use of a pledge or deposit, a
specific item was turned over to the creditor at the time of the loan.
Additionally, a separate document may have been drawn up in order
to establish the rights of the creditor that served as evidence to legally
claim the pledge:

This 9% together with this instrument which

I have given to you are security for 16 artabae of
wheat of regnal year 13; and I shall give you 32
artabae of wheat in the second month of summer
of regnal year 14. If I do not give them to you by
the above term, [then I am far from you with
respect to this 7|7 together with this instrument
which I have given to you as security ({wp.f).*

To the extent that it can be determined, there were no receipts
issued for the debtor; the return of the pledge was a condition of
repayment.”’ In at least one published example of a loan of grain,
the creditor wrote at the end of the agreement that he had no claim
on the debtor with respect to the loan agreement that the debtor
had drawn up.® The debt had apparently been paid, the creditor
acknowledges so and returns the loan agreement to the debtor. The
legal agreements, of course, do not tell us anything about the inter-
relationship of repayment and reconveyance of the pledge. As in
other private legal agreements in demotic, the transaction was oral
and was witnessed by several persons whose names were recorded
in the contract. Ultimately any breach would have been enforced
by the mores of the local community and the social pressure of the
witnesses. In certain cases, the creditor asked for deposits with a

% Clearly an object of value, written with a wood determinative. It appears to
be related to a noun meaning “basket, measure of grain.”

% P. dem. Adler 10, (102/101 BCE, Gebelein) Cited by Pierce 1972: 110.

7 So Pierce 1972: 111.

% P. Philad. 16744 (96 BCE, Gebelein). The editor of the text, Chesire 1977,
was uncertain why the text had two dating clauses, one at the beginning of the
acknowledgement of debt, the other at the foot of the text, written after the cred-
itor’s statement. But the two dates must be tied to two separate statements, one
the acknowledgement of debt by the debtor, the other, the removal of any claim
by the creditor.
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value higher than the loan amount. In these cases, a receipt may
have been issued to the debtor but none of these receipts have sur-
vived.* In more complex loan agreements, however, disputes occurred
when partial repayment of a loan triggered a demand for return of
one of the pledges used to secure the loan. In this case i1t is clear
that the pledges had been transferred at the time of the loan and
indeed in most cases the pledge(s) remained with the debtor.® In
early demotic cases, the creditor had a choice of pledges which he
thought would extinguish the debt:

. and you will take them [to you] because
of them (scil. the money and interest)
till [you have filled them with the
above money and their interest].*

In the second type, the pledge took the form of a legal document,
specifically, that of sale and withdrawal documents. In a typical
demotic instrument of sale, there were two important legal sections,
the acknowledgement of receipt of a sale price, and a quit-claim that
the new owner had exclusive, unencumbered legal right to the prop-
erty in question. The transaction required the use of specific clauses
acknowledging the receipt of the satisfactory price for the item, the
seller guaranteed to the buyer that they are the exclusive owner of
the transferred item, all title deeds were conveyed to the new owner,
and if any third party were to come against the buyer, the seller
promised to repel them and swear an oath if necessary. In addition,
the seller stated that he/she is “far” from the new owner with respect
to any rights to the item being sold. In early demotic papyri, all of
these legal clauses were incorporated in one text; in the Ptolemaic
period, sale transactions had two separate documents, a “sale” (sk
n-db’hd) and a “withdrawal” (s n wy) and both of the texts had to
be drawn up to effect a real sale.*” These sale instruments served as
legal title to the property, and at the time of sale all such docu-
ments drawn up concerning the property in the past were also con-

® Pierce 1972: 111.

“ Donker van Heel 1995: 234. In the penalty clause of one early demotic loan,
the debtor declares: “If T fail to give it to you (i.e. repay the loan) together with
its interest, [you] have a claim on all the pledges that you want from me all, all.”

“ P. Loeb 48 + 49A (487 BCE, Hou) discussed in Vleeming 1991: 156-77.

“ Depauw 1997: 140—43 with bibliography.



DEMOTIC PAPYRI 317

veyed to the new owner. It is apparent that a legal instrument of
sale could be used to secure a loan.

In one complicated transaction documented in a papyrus from the
early first century, a pledgee (Montemhet) acknowledged the receipt
of several objects as a pledge. The man who made the pledge
(Nechtmonthes) had agreed to redeem the pledged objects by a
specified time (within about forty days).* The pledgee was required
to maintain the value of the pledge during the time of the deposit
(“The thing which will be missing from them ... you will replace
it.”). If the pledgor redeemed the pledges, the pledgee was required
to return the objects or an equivalent value in money. A document
for the sale of priestly offices (consisting of in fact two sales recorded
on the same sheet of papyrus) in which the pledgee was the seller
and the pledgor was the buyer was also used as additional security
for the redemption of the pledge.** In effect, the man giving the
pledges became the purchaser of the emoluments if he failed to
redeem his pledges by the specified time. What is not mentioned in
the agreement, but in fact must have been a crucial aspect of the
transaction, was a loan of money from pledgee to pledgor. In effect
this borrowed capital would become the purchase price for the priestly
offices.

# P. Berlin 3108 (98 BCE, Thebes[Djeme?]; = P. Survey 72), cited by Pierce
1972: 112-13. The fullest account of the text is to be found in Pestman 1993:
221-23. The objects on loan were apparently made of metal, although the read-
ings of these words remains problematic. Among the objects was an %7, a metal
object of some kind (Erichsen: 1954, 74; Seidl: 1962, 138). Some scholars have sug-
gested that the term % was a technical term that meant deposit, related to Semnitic
Jkr. But this has been rightly rejected by both Seidl and Pestman. The body of the
text begins: w gm w kr r-hr = y 1w = for str 9.4. .. and translated by Pestman:
“There are to be found in my keeping one “%r-vessel, which makes 9 staters, two
$-vases (ovens?)...” The opening here is difficult grammatically. 1T myself do not
see, as Pestman 1993: 223 does, how @w gm ... r-br = y... can be the functional
equivalent of wn mtw = k ... #irn = y. r-hr = p ought to mean “against me” rather
than “in my possession,” which should be written n-dr.t = y. But without access to
a photograph, I accept Pestman’s provisional remarks and would hope to revisit
this interesting text at some later date. I owe special thanks to Richard Jasnow who
reviewed this difficult text with me.

# These instruments of sale are P. Berlin 3106 and P. Berlin 3139 (= P. Survey
70 + 71).
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Montemhet Nechtmonthes
-

objects of value

conditional seller of conditional buyer of
emoluments emoluments
_)

loan of money?
Fig. 1. The transaction of P. Berlin 3108.

The pledges to perform on the loan in this case were objects of
value and legal instruments, conditional purchases, and in demotic
this required the drawing up of sale document, a “document in
exchange for money” (sk n-db? hd), which acknowledged that the
seller had received the satisfactory price for the item(s) being sold,
that the item sold was now in the possession of the buyer, that he
will expel any third party claim to the property, that all other doc-
uments relating to the item are transferred to the buyer. Presumably,
upon default of the loan, the “debtor” pledgor would be forced to
draw up documents of withdrawal to complete the sale. Thus the
“debtor” offered a promise of purchase as well as giving real secu-
rity in the form of a deposit, creating in effect a cash lien, in exchange
for a loan.

Similar to this second type of security was the surrender of title
deeds to secure debt, creating a lien against the debtor’s property.
Title deeds were the records of sale and withdrawal of a piece of
property which prove free and clear title to the property. At the
time of a real sale the vendor was required to hand over to the pur-
chaser all such “old and new documents” which proved clear title
and the absence of any contingent private interest in the property.*
In the case of a split title to property, the owner probably kept all
of the previous documentation.

A conditional or suspended sale, that is, a debtor’s promise to sell
a specified piece of property in case of default, was another method
of securing a loan. In this type of text, the debtor acknowledged the
debt and promised to repay the debt by a fixed date. The docu-
ment then continued with a conditional sentence: “If I do not repay

* The fundamental study is again that of Pestman 1983.
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you by X date, you have satisfied my heart with the purchase price
[of the pledged property].” The rest of the text is the standard lan-
guage of the demotic sale contract:

You have three (deben) of money, that is,

fifteen staters, that is three (deben) of money

still, against us, in the name of the money

that you have given us. We will give it to

you, up to year 26, the second month of Snw
season, the last day (i.e. one month Jater).

If we do not give it to you up to year 26,

second month of smw season, last day, you

have caused our hearts to agree to the price

of the house of the woman Taminis daughter of
Phagonis . .. We have given it to you, it is yours. ..
your house it is... No one, ourselves included,
shall be able to exercise authority over it,

except you, from today on, vours are its

legal documents and title deeds, wherever they are .. .*

As Pestman has pointed out, the legal manual from Hermopolis (P.
Mattha) in Upper Egypt, aids in our understanding of the Egyptian
law on this point.*” A hypothetical case is described in which a debtor
has pledged a house by a conditional sale in order to secure a loan.
The debtor subsequently sold his house to a third party. It is clear
from the passage cited in the manual that clear title would pass to
the new owner unless the creditor in the loan agreement objects by
a process known in Egyptian law as “making a public protest” (&
$9). The title deeds must therefore have been kept by the debtor
until the sale of the pledged house and the practice of conveying
deeds through dbméAhoyuo was an Alexandrian and not an “Egyptian
practice.”*

Since these were conditional sales, a sales tax had to be paid but
at a lower rate from the standard sales tax.* If the debtor defaulted,
as was the case in P. Hauswaldt 18,° she had to draw up a docu-
ment of withdrawal to complete the sale of the pledged property, in

% P. Philad. 15 (259 BCE, Thebes), 2-4, cited by Pestman 1983: 296-97.

# Pestrnan 1985: 300—-01. For an updated edition of the manual, see Donker
van Heel 1990.

“ As claimed by Taubenschlag 1955: 275.

# The evidence for this sales tax comes from Greek dockets, is late and rather
thin. See Pierce 1972: 114.

% 211 BCE, Edfu; Manning 1997: 170-79.
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this case five plots of land.®" As far as I know, pledged land was not
posted as such, as was the case, for example, with the Greek horoi.>
But such contracts were very likely registered in daybooks in the
local notary office.® Successful repayment of the loan on time would
have required the creditor to return the conditional sale text crossed
out. There is no language in these conditional sales which provided
for execution against the debtor’s property and we therefore do not
know how successful this kind of pledge was and what happened
in the case of the refusal of the debtor to execute a withdrawal
contract.

A problem of considerable significance regarding the execution or
the conveyance of pledges is the question of the conveyance of the
title in order to secure a loan by suspended sale. We are often at
the mercy of vague language and incomplete records in many legal
questions in demotic law, and so it is with the mention of security.
A text from the second century would seem to provide the creditor
with a right of claim against a debtor’s property:

I have given to you my house. .. as security for it (the debt)
until I have paid it to you by the above term. If I do not
pay it to you, you have a claim upon me to make for you
an instrument of sale for my house, which is (specified)
above, in the month after the month in question,

necessarily (and) without delay.*

As Pierce points out, the interpretation turns on what the meaning
of “give” is. According to the language of the contract here, there
had not been a legal conveyance of the house. Was the debtor tem-
porarily prevented from conveying the house used as a pledge until
the loan was repaid? Or did the debtor give the right of inhabita-
tion to the creditor during the length of the loan as a form of inter-
est? As in other cases of “incomplete” conveyance to secure a loan,
the creditor is vulnerable.

To solve this problem and to protect both debtor and creditor,
Egyptian law developed an institution of trusteeship. In lieu of a

5! More examples of this kind of arrangement are cited by Seidl 1962: 138,
n. 3.

*2 Finley 1952.

% For one such text, see de Cenival 1987.

* P. BM 10425, 10-14, Second Century BCE. Cited and translated by Pierce
1972: 115.
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debtor handing over title deeds to his creditor to secure a loan, a
“letter of agreement” (5.t n in) could be drawn up by a notary before
a third party “trustee” (95£).>> In such an agreement, the debtor
handed a deed to the third party in trust. If the debt was repaid
on time, the trustee returned the deed to the debtor. If, however,
the debtor defaulted on the loan, the trustee was obliged to convey
the title deed to the creditor and the debtor had to forfeit any claim
to the property whose title deed was conveyed to the creditor. In
specific instances when we can be certain of the transaction involved,
the title deeds which served as security were a sale (sk n-d hd) and
a cession (sk n wy) document, in effect, then, a real sale put into the
hands of a third party. The sale was made complete by the con-
veyance of the title deeds to the creditor and the payment of the
five per cent sales tax, a tax which had to be paid by the purchaser,
or in this case the creditor, under the Ptolemaic regime.®® In terms
of the historical evolution of demotic security, this last type comes
closest to a mortgage in that it was a real conveyance of property,
but it was not fully so since there would not have been a real con-
veyance because it was only with the satisfactory payment of the
transfer tax that a sale became effective. Mortgages sensu stricto took
on a distinct and complex form and all texts of this type date to
the early Roman period (first century CE).”’

On the right side of this type of instrument a Greek text record-
ing an acknowledgment of loan was written. On the top left hand
side a demotic instrument of sale was recorded and to the left of
this, the instrument of cession.®® Below the demotic instruments a
Greek sale text was written.”® The debtor in the loan agreement was
the seller in the sale and the sale took effect immediately. This kind
of complex transaction may have occurred in the Ptolemaic period
using separate documents, a Greek loan, a demotic sale to secure
the loan and a cession of the property written out upon default.®

% Pierce 1972: 116-19. On %bt, see Darnell 1990.

% On this enfuklion tax, see Pestan 1978; 1993: 353-59; Vleerning 1992.

3 Pierce 1972: 119-21; Taubenschlag 1955: 272.

% Tn demotic real sales where both the sale and the cession document were writ-
ten on the same day, the cession instrument was always written to the left of the
sale.

* On the relationship of the Greek and demotic texts, see Pestman 1985.

8 P. dem. Adler 15 and 20. The demotic sale is missing. See the discussion by
Pierce 1972: 120-21.
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In both these cases, what distinguishes this kind of arrangement from
demotic conditional sales is the right of execution established for the
creditor in the Greek loan text. As for execution, we must specu-
late as to the options open to the creditor. It may have been the
case—the texts themselves are of no help here—that the creditor
could accept the conveyance of the property to satisfy the debt or
lay a claim to the whole of the debtor’s property. Some forms of
Greek security from the Roman period (bnéAroyper) offer this option,
a right of execution against all of the debtor’s property, and we have
seen this in the early demotic loans as well.

Indeed this general liability of the debtor was in fact the usual
way to secure debt in demotic agreements. This “paragraph of gen-
eral security,” as Plerce termed it, took the following form to secure
loans and other agreements such as marriage contracts:

All that is mine together with everything that I
shall acquire is the security for the right of the
instrument which is above.”!

General security clauses in earlier demotic are more explicit in list-
ing just what the options were:

He shall have claim against me for the securities
desired from me, each and every one, grain,
land, male slave, female slave, cow, ass, silver,
copper, clothing, oil, everything in the world
that is mine; and he shall take them on account
of it (scil. the debt) until he has recovered his
money which is (specified) above together

with its accumulated interest.®?

While general execution against a debtor’s property was at least a
theoretical option in demotic law, execution against a person, and
the extent of this option against heirs and other sureties for private
debt is a problematic area of demotic securities. Whatever the verac-
ity of Diodorus’ statement that Bocchons forbade debt slavery, it
definitely existed in certain early demotic texts, although it never
apparently involved the debtor himself®® In lists of property used to
secure a pledge, the phrase “son or daughter” was added as a pos-

5" P Brookl. Pierce 1 (108 BCE, Memphis), 2425, cited by Pierce 1972: 124.

82 P. Berl. 3110 (= Malinine: 1953, text 5; 498 BCE), 7-8 cited by Pierce 1972:
126.

6 Diod. Sic. 1.79.
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sible pledge. In Ptolemaic Egypt, personal execution is certainly
attested for non-payment of debts to the Crown.®* A Greek text from
the mid-third century appears to confirm that this method of gain-
ing satisfaction from a debt was re-instituted by the Ptolemies.®® The
question of the extent of the debtor’s liability is raised by the gen-
eral execution clause:

This money which is (specified) above together with
its accumulated interest will be on my head together
with (those of) my children.®

Several interpretations of this clause have been offered. Some have
suggested that the clause served as a means to ensure that the debt
would continue past the debtor’s death; others that it assured that
the debtor and his heirs and perhaps any surety of his were gener-
ally liable for the debt; still others that it meant that heirs assumed
responsibility for the debts. Pierce has concluded, based on the loca-
tion of this clause just before the clause of general security of the
debtor’s property, that the clause established “liability of the debtor
and of his sureties.”” And finally, Vleeming has suggested the pos-
sibility that the clause served to prevent heirs from raising any objec-
tions to selling property to which they had a claim based on the
right of inheritance in order to sette a debt.®

V. CONCLUSIONS

This paper has sketched demotic instruments of loan and the secu-
rity of loans. It is far from comprehensive. Indeed, a comprehensive
study of demotic loans and the social context of lending remain
desiderata. In a country where liquid assets were lacking, lending would
have served an important economic and social function. We do not
often hear of problems in debt recovery, but it is safe to assume
that it was a difficult business. In his study, Pierce concluded that

8 The early demotic texts were discussed by Vleeming 1991: 173.

8 P. Hibeh 1, 34 (243/242 BCE)—a petition to the king concerning improper
procedures arising from an illegal seizure of a donkey and subsequent imprison-
ment of the accused.

% P. dem. Berlin 3110 (498 BCE), 9 cited by Pierce 1972: 128.

67 Pierce 1972: 129.
¢ Vleeming 1991: 171.

=
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an evolution may be traced in demotic instruments from a promise
to convey property in case of default to conditional and then absolute
conveyance. These stages of conveyance may be documented, in the
Ptolemaic and Roman periods, using the evidence of payment of the
sales tax, from a promise to a written contract. Promises to convey
of course carried no obligation to pay a sales tax. Conditional sales
required a two percent tax, mortgages the full five percent tax.

The use of security in demotic Egyptian loan contracts took many
forms. An evolution in the means used to secure loans may have
occurred from the use of personal security to the use of more sophis-
ticated legal instruments of contract. Whatever the means, though,
the lack of enforcement of private agreements had always been a
fundamental weakness in Egyptian law. I have not discussed the insti-
tution of lending in its economic history context and I have not been
able to treat here the extent of lending markets in Egypt but this
might reward further study and indeed one might suggest that as
the economy became increasingly monetized after the fourth cen-
tury BCE, money lending increased concomitantly. In Roman Egypt,
most loans were transacted on a cash basis.®

Several problems, of course, remain. One of these is in the valu-
ation of pledges. How was it determined how much land to pledge
as security for a fixed money loan? Given the fragmentary markets,
a plot may not have brought the desired amount to cover a bad
loan, although if the land were kept by the creditor and made pro-
ductive, one presumes that creditors got a good deal in non-per-
forming loans secured by land. Loans never specified the value or
the quality of the land under pledge.

5% Foraboschi & Gara 1982.
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CONCLUSIONS

Raymond Westbrook — Johns Hopkins University

I. METHOD

A large proportion of the legal documentation from the ancient Near
East concerns debt. Notwithstanding the abundance of sources, the
credit systems that lie behind them remain shrouded in obscurity.
In part this is due to the incomplete nature of our sources, but it
also reflects our ignorance of the economic and social structure of
these societies, and of the practical working of their legal systems.
Not only the broad issues of the economic and societal impact of
debt, but even purely technical questions such as the interpretation
of legal instruments and legal terminology associated with debt, stub-
bornly resist definitive answers. The contributions to this volume re-
flect these difficulties.

An initial problem, both for individual contributors and for com-
parison of their results, is the uneven quantity and range of sources
available in each period. As Jasnow stresses, Egypt is particularly
bereft in pertinent material before the Late Period. The bulk of the
sources come from cuneiform records, but these are narrow in scope.
They are mostly in the form of contractual documents, except for
the Old Assyrian period, where the main source of information is
the coplous correspondence of Assyrian merchants trading in Anatolia.
The Old Babylonian period has the widest variety of sources, if by
no means the greatest quantity: contracts, letters, law codes and royal
edicts. The neo-Babylonian sources, albeit more limited in type, are
greater in quantity, and many come from identifiable archives.
Reconstruction of the archives, as Oelsner demonstrates, may make
up for the context that is lacking in the stereotyped formulae of indi-
vidual documents. Ancient Israel is unique in having no documents
of practice, the only source being the Hebrew Bible. Valuable infor-
mation, however, may be gleaned from practically every genre in it,
especially the narratives, proverbs and law codes. Overall, references
to this topic in theoretical works such as the law codes are disap-
pointingly few.
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A second problem is the type of reality being presented by the
sources. While all focus on the same single element of the credit sys-
tem, security, the contributors differ in their emphasis. Most are con-
cerned to establish the special terminology and mechanisms applied
in their particular period. On that basis, it 1s possible to reconstruct
the theoretical framework within which debt was regulated. Legal
instruments, however, can create a world of their own, a self-con-
tained intellectual structure, which does not betray the dynamic of
their function in society. Some authors (in particular Steinkeller and
Zaccagnini) have therefore gone further, seeking to analyze the effect
of the legal mechanisms in practice. In doing so, they force us to
reconsider how accurate a picture the theoretical framework gives
of relations between creditors and debtors.

II. TypoLoOGY

The principal cause of debt was loans, but indebtedness could arise
from other circumstances, such as deferred payment for goods or
services, penalties payable to the victims of delict and of course,
taxes. Several contributors (e.g. Abraham, Oelsner and Radner) have
noted the tendency in the later periods to recast obligations arising
from other causes as debt-notes, thus making the remedies of cred-
itors more widely available.

Two basic contractual instruments of security were employed in
all periods, with varying degrees of importance: pledge and surety.
Two further instruments are attested occasionally: joint liability and
punitive interest.

Pledge in the legal records is confined to productive assets: land,
persons (i.e. members of the debtor’s household, whether slaves or
family), and very occasionally animals. Scattered references make
clear that non-productive assets could be pledged, but since such
transactions were not deemed worthy of written record, we have no
means of determining their legal nature or assessing their impor-
tance. The written instruments themselves tend to be extremely terse,
often making it difficult to identify the exact type of pledge or its
terms. Again, the scribes may not have seen fit to include some of
the standard oral stipulations, or customary legal terms that applied
automatically.

Pledge of productive assets was of two kinds: possessory and
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hypothecary. Possessory pledge was for the most part antichretic, 1.e.
the income from the pledge was taken by the creditor in lieu of
interest, leaving the capital to be repaid in its entirety in order to
redeem the pledge. Hypothecary pledge was left in the possession of
the debtor until default. It is often difficult to determine from the
terms of the document whether a pledge was intended to be pos-
sessory or hypothecary, but the latter appear to have been much
rarer. They can sometimes be identified from indications such as a
charge on all the assets of the debtor. Only the demotic sources
appear to have dealt with the possibility of the debtor disposing of
the charged assets in the meanwhile: Manning discusses a “trustee-
ship” device whereby interim possession is accorded to a neutral
third party. Abraham points out that after default such a pledge
could only be redeemed in special circumstances by payment of both
the principal and accumulated interest.

A surety (guarantor) was a person who assumed liability instead
of the debtor in case of default. The surety was not a co-debtor
against whom the creditor could choose to proceed first, as in Roman
law. Indeed, one form of suretyship was an obligation to make the
debtor available to the creditor at the due date. Having satisfied the
creditor’s claim, the surety had a right of regress against the debtor.
The identity of sureties is not usually given; sometimes they were
relatives or business associates, but in many instances they appear
to have been financiers themselves, who presumably took over the
loan in return for stricter conditions against the debtor. As Veenhof
points out for the Old Assyrian sources, a surety seems to have often
been joined when problems arose at some point after the original
grant of the loan.

The terminology of the Mesopotamian documents, including trans-
actions between Old Assyrian merchants in Anatolia, sharply distin-
guishes between surety and pledge. Not so the sources from the
periphery. As Skaist sets out in detail for Emar and Alalakh IV, and
other contributors note for Nuzi and transactions between Old Assyrian
merchants and native Anatolians, the Sumerian and Akkadian tech-
nical terms for surety are used indiscriminately for pledge as well.
The reason for this looseness of expression is not clear. It could
reflect the absence of separate terms in the substrate native lan-
guages—which suggests a concomitant lack of rigor in the local
jurisprudence. Veenhof notes a similar confusion between primary
liability of the debtor and the security provided by pledging persons
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or property in native Anatolian contracts, whereas in purely Assyrian
contracts a clear distinction is maintained.

The two other contractual instruments of security are attested in
various periods, but related to special circumstances. In the case of
joint debtors it was the practice to insert a clause making each liable
for the whole of the debt. One of the debtors might even be made
surety for the others. Default interest or supplementary interest was
imposed after the due date, mostly on short term loans. Evidently
the creditor was more concerned about the willingness of the debtor
to pay than about his ability.

One striking feature that emerged from the discussion at the col-
loquium is the existence of two parallel systems of credit, which we
may term subsistence and commercial. The former is typified by
agrarian loans to small farmers, either to provide capital for culti-
vation of their fields or subsistence during the inter-harvest period.
The primary instruments of security were the debtor’s land and the
members of his household. Most of our sources on security are con-
cerned with this type of credit, whether contracts exacting pledge or
provisions restricting it. The Old Babylonian edict of Ammi-saduqa
expressly excludes commercial credit transactions from its cancella-
tion of debts and restoration of debtors’ property.

The commercial system is found mostly among merchants. It served
to finance trade and was therefore more connected with contracts
of sale. It is the foremost type of credit attested in the Old Assyrian
sources, but in other periods is no more than a shadowy presence.
Nonetheless, given the importance of trade and merchants in most
periods, it must have had a commensurate role throughout. For mer-
chants, Veenhof notes, the most important forms of security were
their ongoing business and the support of their business associates.
Given the at times huge sums involved, land was not considered
adequate cover. Accordingly, pledge of land and persons played a
less important role, more emphasis being laid on sureties and on
special arrangements, such as penal interest or a floating charge on
business assets or the right of the creditor to borrow from a third
party on the debtor’s behalf.

Nonetheless, the two systems were not separate from each other
and overlapped to a considerable degree. On the one hand, a decree
of the city of Assur discussed by Veenhof gave merchants as well as
others the opportunity to redeem the family home lost to debt. On
the other, Frymer-Kensky observes that the Bible allows economic
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forces to govern the system of credit, intervening only intermittently
in order to level the playing field or to rescue the poor when they
are on the edge of total deprivation.

III. DeFAULT

What happened if the debtor failed to pay his debt when it fell due?
If a pledge had been taken, then it would naturally be forfeited to
the creditor. In practice, that was by no means the end of the mat-
ter. Not surprisingly, the pledge contracts record the taking of the
pledge, but seldom its subsequent fate. Where they do (mostly in
Assyrian sources), two alternatives are offered: whenever the debtor
(or someone claiming through him) pays what is due, he may recover
the pledge (Lisungspfand), or the pledge is deemed to have been con-
veyed to the creditor (Verfallspfand). What, however, if the pledge
were worth more or less than the debt? Did the creditor pocket the
surplus as part of the spoils of default, or alternatively have to forego
the shortfall? The ancient Near Eastern response to this question has
significant implications for comparative legal history.

In his magisterial study, “The Pledge Idea,” Wigmore (1896-7,;
1897-8) offered a comparative history of pledge as a legal concept.
The study covered ancient and traditional legal systems from all parts
of the globe, including what was known at the time from the ancient
Near East.

Wigmore’s point of departure was medieval Germanic law, the
primitive features of which he saw as prevailing at an early stage of
all legal systems. In that system, language did not distinguish between
loan, pledge and bet. The conceptual role of the pledge was that of
a provisional payment, something given until such time as the debt
would be met. If the pledgor later chose not to pay (i.e. redeem the
pledge), the pledgee could not compel him to do so; he could look
only to the object pledged for satisfaction. In other words, the notion
had not yet developed that the obligation to repay a debt was inde-
pendent of the pledge, and that the pledge was merely ancillary
thereto. Under this primitive conception, until the due date the
pledgee only had a defective title to the pledge, since the pledgor
had not definitively abandoned it. On default, the pledge became
the absolute property of the pledgee. He had neither the duty to
restore the surplus if the pledge were worth more than the debt, nor
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the right to claim the balance of the loan if it were worth less. In
the interim, profits on the pledge were not even considered, whether
as interest or in reduction of the capital sum owed.

It was against this standard that Wigmore evaluated other systems
in world history and assigned them to different stages in the devel-
opment of the law. Ancient Near Eastern law was judged to be a
little more advanced: “We know that the Chaldean civilization was
a mercantile one, and that commerce was highly developed; and yet
all this is consistent with a relatively primitive set of ideas.”’ Wigmore
pointed in particular to simple terminology and lack of accounting
for the difference in value between loan and pledge.

The Assyriological works on which Wigmore relied were based on
the meager quantity of cuneiform legal documents then available—
a trickle that has since swollen to a flood.? If his assessment is judged
inaccurate in the light of present-day knowledge, it does not dimin-
ish the importance of Wigmore’s scientific contribution. Moreover,
Wigmore’s view of historical development of the law, based upon
the criterion of Germanic law, colored the thinking of the genera-
tion of scholars who founded the scientific study of cuneiform law.
Koschaker, for example, saw Middle and neo-Assyrian pledge as still
in the nature of a substitute payment (1928: 112-13). Wigmore’s
evaluation has therefore influenced the place of ancient Near Eastern
jurisprudence in the history of ideas.

It 1s true that certain expressions give the impression that the
pledge was considered a substitute for the obligation and that the
creditor could not demand further compensation from the debtor.
In the Middle Assyrian texts the pledge is said to be given “as
fulfillment of” (ki naslamtt) and in neo-Assyrian texts “instead of”
(kam) the debt. But as Abraham points out, already in the Middle
Assyrian period such phrases are misleading. The debtor’s primary
obligation was to repay the principal, and his right of redemption
depended upon payment of the principal and interest. Furthermore,
the cumulation of two types of charge upon the property show that
it could not have been in lieu of the debt for any particular one of
them.

' Wigmore 1896-7: 412-13.

2 Wigmore cited Revillout and the docurnents published by Meissner (OB) and
Strassmeier (NB); he excuses his omission of Egypt on the grounds of the paucity
of published pledge documents (412-15).
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A further consideration is the valuation of the debt and the pledge.
Westbrook calls attention to equivalency clauses in the Old Babylonian
documents. In deliberately making the pledge amount to a substi-
tute payment, these clauses paradoxically betray the fact that it was
not automatically regarded as such.

The evidence from various periods therefore supports the conclu-
sion that in the ancient Near East pledge was firmly conceived as
an instrument of security ancillary to the loan. The creditor was
entitled to satisfy his claim from the pledge, but might be obliged
to hand over any surplus to the debtor. If creditors were under cer-
tain circumstances able to treat the pledge as a substitute payment,
it was the result of conscious manipulation of the pledge idea.

The question of manipulation brings us to the views of Steinkeller
and Zaccagnini, who argue for the Ur III period and for Nuzi respec-
tively that the primary purpose of antichretic pledges was not secu-
rity but investment. Their evidence is the fact that the annual yield
of fields or labor far exceeded the return from normal interest rates.
Thus the yield would soon have exceeded the capital value of the
pledge. As these contracts could be open-ended or very long term
(in the case of Nuzi tdennitu-contracts often with a minimum term
before redemption), they were de facto alienation of the land or per-
son. This interpretation raises many questions that remain to be
explored: what was the motivation of the creditors (why, for exam-
ple, did they not purchase the property directly for the price of the
loan?), how far this purpose reflected the true nature of antichretic
pledge, and how prevalent it was in other periods.

If the creditor had failed to provide in advance for his own secu-
rity, he had to fall back on what secondary measures of recourse
the law provided. As far as we can tell these did not include the
right to satisfy himself out of the debtor’s property (or else pledge
in advance would have been unnecessary). The most commonly
attested measure appears to have been distraint, which in the Old
Babylonian sources was confined to holding female members of the
debtor’s household captive on a temporary basis until he should pay
the debt. Distraint of the debtor himself is not attested in this period,
but Zaccagnini refers to a Nuzi document (AASOR XVI 73) in which
a person was seized by his creditor (on the grounds that he was the
surety of a defaulting debtor) and held in confinement for two days.
As the creditor failed to prove his claim and was forced to pay his
victim damages, it is hard to draw broad conclusions from this case.
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We can be confident at least that the debtor’s prison which was the
shame of Victorian England and which Charles Dickens railed against
in Luttle Dorrit was not a feature of ancient Near Eastern societies.
Tronically, the situation of Dickens’ Marshalsea Prison, where the
debtor was confined but his family could come and go as they
pleased, was reversed in the ancient Near East, where it was upon
family members that imprisonment by way of distraint fell.

The same applies to physical measures against the debtor, such
as beating and torture. Distrainees apparently could be beaten, but
the law punished severely abuse of that power by the creditor if it
resulted in death. Nonetheless, ancient Near Eastern law appears to
have spared the debtor the treatment permissible in early Roman
law according to a dramatic account of Livy given through the words
of an escaped debtor:

(He related that) ... it (the debt) cumulated by interest first stripped
him of the land of his father and grandfather and then of his other
property; finally like putrefaction it reached his body; he was taken by
the creditor not into slavery but into prison and torture (Ah Urbe Condila
2.23).

It is true that debt-slavery was a characteristic feature of ancient
Near Eastern societies, but it was not so much a matter of confinement
as of exploitation of labor. Furthermore, it does not appear to have
been an automatic consequence of default. In the Bible, a widow
complains that “the creditor is coming to take my two children as
his slaves” (2 Kgs. 4:1). The legal basis for his right is not stated.
The law codes and contracts, however, do not speak of a creditor
taking a debtor involuntarily into slavery; the debtor is said to sell
himself or his family into slavery by reason of the debt. Some con-
tracts even go so far as to add that the persons in question are being
sold of their own free will, even in cases where they could hardly
have given informed consent.®

Were there conditions under which a creditor could enslave his
debtor (or the debtor’s family) for default, even without the debtor’s
consent? An international treaty from Ugarit provides:

® The clause is used in Arnaud Emar VI 205 with regard to two children who
enter into slavery with their deceased father’s creditor in circumstances almost iden-
tical to that in the biblical passage and in Arnaud Emar VI 217 of children sold
by their parents, including a babe in arms.
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... And if silver of citizens of Ura is with citizens of Ugarit and they
cannot repay it, the king of Ugarit shall give that man together with
his wife and children into the hands of the merchant of Ura. .. (PRU
IV 17.130:25-31).

Possibly an executive order or a court order could achieve what the
creditor could not do on his own initiative. In Arnaud Emar VI 19
the plaintiff (actually the king’s brother) records that having won a
lawsuit concerning silver, he successfully petitioned the king to have
the losing party handed over to him as a slave. These, however,
may be very special circumstances. The rights of the creditor in the
absence of contractual provisions remain obscure. Debtors certainly
felt constrained to sell their land, their families and themselves rather
than face the alternative, but what the pressure on them was, whether
legal or economic, remains unknown.

What is known is that the treatment of debtors, especially the loss
of their property and their freedom as a result of inability to pay
their debts, was not altogether a matter of indifference to their rulers.
Several of the contributors refer to official measures to relieve the
burden of debt. In the Old Babylonian period redemption of prop-
erty sold under pressure of debt was allowed, intermittent royal
decrees annulled existing debts and released property sold or pledged
pursuant thereto, and the Laws of Hammurabi ordered the release
of debt slaves after three years’ service. The same three possibilities
are found in the Hebrew Bible, plus regular, cyclical annulment of
debts and release of property. In Assur, an Old Assyrian decree
allowed redemption of property and neo-Assyrian documents men-
tion the imposition of debt-release decrees.

The more drastic of these measures, and certainly the combina-
tion of different measures, would be guaranteed to ruin all security
for potential creditors. At the same time, Radner notes the presence
of clauses in contracts purporting to override the effect of debt remis-
sion, a feature that has been noted elsewhere, for example in Old
Babylonian Alalakh. If they could simply have been negated by a
contractual clause, however, such measures would quickly have been
abandoned as ineffective. Other contractual clauses, at Nuzi for exam-
ple, acknowledge the power of the decree by claiming that the trans-
action in question falls outside its purview. This is not the place to
canvass the question of the effectiveness of social justice measures in
the ancient Near East, which has been the subject of debate for
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more than a century.* From the narrow perspective of the subject
of this volume, it suffices to conclude that on the one hand inter-
vention could have been neither so systematic nor comprehensive as
ideologically driven sources like the law codes and royal inscriptions
suggest, and on the other, contracts could not have imposed terms
with such freedom as their terse documentation implies. In this per-
spective, the possibility of intervention to curb the worst excesses of
creditors would have been a hidden factor influencing the formula-
tion and execution of contracts, at least in some periods and under
some regimes.

Nonetheless, hostility to the use of enslavement, at least of fellow
citizens, as a means of securing debts eventually led to its disap-
pearance and replacement with other instruments of security. The
attitude is already evident by the mid-first millenium BCE in the
injunction of Lev. 25:39-40 to treat a fellow Israelite who has been
sold into debt slavery as if he were a hired hand. At around the
same time Solon at Athens extended the scope of the debt release
decree (seisachtheia) to abolish debt slavery henceforth for citizens alto-
gether. In Rome, the lex Poetelia of 326 BCE abolished the last ves-
tiges of debt slavery for citizens: the servitude of free persons to work
off their debts and the sale of judgement debtors outside the juris-
diction. Security henceforth focused on property, with a partial sub-
stitute in the law of bankruptcy, which in Roman law and its successors
not only led to a forcible auction of the debtor’s total assets (misswo
in bona) but to infamia, a lowering of his citizenship status with loss
of certain civil rights and sometimes even imprisonment. The latter,
although generally abolished for private debts arising from loans, still
lingers on for morally reprehensible debts such as alimony and taxes
in many modern systems.

IV. ANCIENT AND MODERN
Tomlinson traces the development of many contemporary devices
that were unknown to ancient Near Eastern law, such as bankruptcy,

credit rating and bankers’ commercial credits. It is true that rudi-
mentary versions of some modern instruments did exist, such as the

* See the literature reviewed by North 1954: esp. 154-90.
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floating lien, bearer bonds and possibly even garnishee orders (a
court order to collect directly monies owed to one’s debtor).> But
the network of legal structures that underpins modern credit has no
direct counterpart, even in the relatively sophisticated world of the
ancient merchants. The dichotomy goes even deeper, into the con-
ceptual universe of the ancient as against the modern legal systems.
Modern systems tend to see the debtor as an individual, isolating
him from his family and heirs, through devices such as the separa-
tion of marital property and the buffer of an estate administered by
executors. The limited liability company may be seen as an extreme
example of this tendency. By creating a legal personality to whose
assets alone the creditor’s security is confined, it effectively separates
the debtor from his own person. By contrast, the ancient debtor was
typically seen in the role of head of a household. Accordingly, as
Radner notes, the household, including its subordinate members (i.e.
wife and children) was in itself security, a part of the debtor’s credit-
worthiness.®

Nevertheless, contemporary and ancient Near Eastern law stand
comparison on a functional level. For example, information as to a
borrowers’ creditworthiness was no less vital then than now, and
trading expeditions often needed more finance than an individual
could sustain. Solutions were found within extended families, part-
nerships, and the association of merchants known in Akkadian as
the karum.” With the expansion of economic activity in recent cen-
turies beyond those intimate spheres, valuable, if intangible, instru-
ments of security were lost. Modern systems of information gathering,
credit rating, bankers’ references and bankers’ credits are in effect a
search for substitutes attempts to reestablish the security furnished
by familiarity and family relations in older systems.

By the same token, ancient debt-slavery and modern bankruptcy
would appear to be totally alien institutions. To some extent, however,
the possibility of discharge of a bankrupt that is built into modern

> Cf. a neo-Assyrian court record which appears to record a settlement based on
the plaintiff satisfying his claim from the defendant’s debtors: Jas: 1996, no. 48.

8 Concerns that appear in the late first millennium to isolate the wife’s dowry
from her husband’s creditors may be the first indication of a change trom the col-
lective to the individual approach. See Levine 1968: 283-85.

7 The best known example is the Old Assyrian kdrum which governed the affairs
of the Assyrian trading colony at Kane$. For a survey of its activities, see Garelli
1963: 171-204.
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versions of bankruptcy has the same societal function as did the
release of a debt slave after a period of service.! The purpose of the
first modern Federal provision in the United States, in 1898, was
described in the following terms:

To do as nearly as possible to exact justice is the object of the law,
and incidentally it tempers that justice with mercy and grants an hon-
est bankrupt a discharge, an idea incorporated into the affairs of human
life by Christianity, nurtured and developed by civilization; the same
idea that prompts us to forgive our debtor and to throw the mantle
of charity over his unfortunate past, and bid him again take up life’s
burden, freed from the shackles of debt.®

The same sentiments are already found in the mid-third millennium
BCE, in the boast of King Entemena of Lagash that:

... he caused the son to return to the mother, he caused the mother
to return to the son, he established the release of interest-bearing loans.

They continue to find expression in the second millennium, in § 14
of King Lipit-Ishtar of Isin’s law code:

If 2 man has returned his slavery to his master and it is confirmed
(that he has done so) twofold, that slave shall be released.

And they are still being voiced in the first millennium in the justification
given by Deut. 15:18 for the release of a debt-slave after seven years:

It shall not seem hard to you to release him, for he has served twice
the hire of a hireling in serving you for six years . ..

The idea that annulling debt may be a form of security for the cred-
itor is ironically demonstrated by the contemporary example of devel-
oping countries, which as sovereign states are impervious to legal
measures to seize their territory or declare them bankrupt. Their
financiers are experiencing some of the risks that ancient creditors
had in financing agriculture in a world of limited resources and
unpredictable harvests. Proposals to forgive the debt of such coun-
tries bear an echo of the debt-release decrees of ancient Near Eastern
kings.

® Bankruptcy in English law did not originally make provision for discharge. It
was introduced in the eighteenth century as a way to rclease the large number of
debtors then languishing in prison. See Pakter 1988.

¢ Cited by Tabb 1999: 356.
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In summary, creditors stll look to the law to furnish them with
a two-pronged security: the enforcement of pre-existing agreements,
and if they fail or are lacking, the sort of recourse against the debtor
and his assets that they would hope for by self-help. For all that the
measures offered by modern law have radically changed, the pre-
scient creditor today still has available the classic tools of security
that were the mainstay of the ancient systems: pledge and surety.
Then as now, they were formalized by word or document into oblig-
ations the parameters of which were well understood by all con-
cerned. The very formality of a legal instrument brings certainty and
predictability into the dealings of the parties but, as the contribu-
tions to this volume have shown, it can also be an instrument of
oppression. Contemporary Civil and Common Law systems are the
inheritors of these powerful instruments developed by ancient jurispru-
dence and still struggle to direct and contain their force.
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