WHOSE FREEDOM, SECURITY AND JUSTICE?

This book brings together contributions from some of the leading authori-
ties in the field of EU immigration and asylum law to reflect upon
developments since the Amsterdam Treaty and, particularly, the Tampere
European Council in 1999. At Tampere, Heads of State and Government
met to set guidelines for the implementation of the powers and compe-
tences introduced by the Amsterdam Treaty and make the development of
the Union as an area of freedom, security and justice a reality.

Since 1999, a substantial body of law and policy has developed, but the
process has been lengthy and the results open to critique. This book
presents a series of analyses of and reflections on the major legal instru-
ments and policy themes, with the underlying question, to what extent the
ideals held out of *freedom, security and justice accessible to all’ are in fact
reflected in these legislative and policy developments. Have freedom from
terrorism and the spectre of illegal or irregular migration, and increasingly
strict border securitisation and surveillance, overshadowed the freedom of
the migrant to seek entry or residence for legitimate touristic, work, study,
or family reasons, a secure refuge from persecution, and effective access to
justice? In 2004, the Heads of State and Government presented a pro-
gramme for the next stage of development in these areas; the Hague
Programme and the Directives and Regulations that have been agreed are
now being transposed and applied in Member States’ legal systems. What
are the main challenges in the years ahead as the Hague Programme and
the existing legislative acquis are implemented?
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Foreword

In 1999, shortly after finalisation of the Amsterdam Treaty, Elspeth Guild
suggested the need for a commentary on the provisions concerning the
Area of Freedom, Security and Justice established by the Treaty. In time,
this became a book of essays, published with the generous co-operation of
Richard Hart under the title Implementing Amsterdam. In his Introduc-
tion, Peter Boeles defined the values underlying the new area of compe-
tence widely: freedom would encompass fundamental freedoms, freedom
of movement and, ‘as far as it is within the power of governments to
provide such, freedom from worry or fear’. Security would not only
comprise safety from external threat and from criminal acts but would also
draw from international rights texts protection against persecution, torture
and inhuman or degrading treatment or punishment. Justice implied law
enforcement, but above all ‘a system in which injustice is fought by
respecting the rule of law, fundamental rights and freedoms and the
principle of non-discrimination’.!

Although in many ways the individual essays were critical, it is fair to
describe the tone of the book as generally positive and even hopeful. There
were indeed causes for optimism. A substantial project on human rights for
the Union had just been completed and published? and, even if no directly
effective anti-discrimination right had found its way into the Amsterdam
Treaty, the provisions on police and judicial co-operation (Article 29 EC
Treaty) spoke of common action by the Member States to prevent and
combat racism and xenophobia. An existing agency was to be strength-
ened. Moreover, the Union was apparently on the point of agreeing a
Charter of fundamental freedoms, with a comprehensive anti-
discrimination clause.> At Amsterdam, a hard fight, in which many
dedicated migrants’ organisations had participated, had been fought for
the incorporation of the aberrant third pillar into the European Commu-
nity and, if this had not been entirely successful, it was generally agreed
that progress had been made towards that goal.

In some ways, therefore, the end piece I contributed to the collection
struck a discordant note. As a professional sceptic, alert to the ‘spin” and
media manipulation that characterise modern British government, I

1P Boeles, ‘Introduction: Freedom, Security and Justice for All’ in E Guild and C Harlow
(eds), Implementing Amsterdam (Oxford, Hart, 2000) 11.

2 Comité des Sages, Leading by Example: A Human Rights Agenda for the European
Union for the Year 2000, Vienna (9-10 Oct 1998). And see P Alston (ed), The EU and
Human Rights (Oxford, Oxford University Press, 1999), a project completed for the
committee.

3 Now Treaty establishing a Constitution for Europe, Art II-21.
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doubted the commitment of Member State governments to their utopian
formula. In a metaphor drawn from Lorenzetti’s Allegory of Good
Governance, 1 described the ‘ambiguous personage’ of Securitas, with a
gallows and hanged man as his insignia. I foresaw an opportunity for the
new club to ‘level down’ its commitment to past international
obligations—a danger that Guy Goodwin-Gill, with greater expertise in the
subject, warned was already present.* Although I did not fully articulate
my feelings, I saw the new EU competence as a safe haven for govern-
ments, drawing on the classical constitutional foreign affairs power, to
‘play away from home’, secure in the knowledge that the democratic
accountability mechanisms of the home society could be frustrated. Lin-
guistic problems, distance, the difficulty of accessing information,® the
complexity and fluidity of the institutional arrangements would combine
to make the work of civil society much harder. This would amount to
neither representative nor participatory democracy. In short, the Justice
and Home Affairs programme presaged for me an unwelcome drift from
democratic and relatively accountable ‘national government’ to a form of
‘transnational governance’ based on ‘soft law’ and diplomatic practices
borrowed from Schengen, Dublin and the Maastricht third pillar.6 T did not
myself see Amsterdam as likely to reverse the trends or even halt the
progression.

Five years after publication, what has changed? According to the
European Council, we have seen prodigious developments. The Hague
Programme text talks of ‘comprehensive and coordinated progress’
towards ‘a common legal framework in the field of justice and home
affairs, and the integration of this policy area with other policy areas of the
Union’. The Council claims also that ‘the foundations for a common
asylum and immigration policy have been laid, the harmonisation of
border controls has been prepared, police cooperation has been improved,
and the groundwork for judicial cooperation on the basis of the principle
of mutual recognition of judicial decisions and judgments has been well
advanced’.”

4 G Goodwin-Gill, ‘The Individual Refugee, the 1951 Convention and the Treaty of
Amsterdam’ in Guild and Harlow, above n 1.

> See notably the shameful Hautala cases: Case T-14/98 Hautala v Council [1999] ECR
11-2489 noted by de Leeuw (1999) 36 CML Rev 1059; Case C-353/99P Hautala v Council
No 2 [2001] ECR I-9565 noted by Leino (2002) 39 CML Rev 621.

¢ Views later expressed in C Harlow, Accountability in the European Union (Oxford,
Oxford University Press, 2002); C Harlow, ‘Deconstructing Governance’ (2004) 23 Yearbook
of European Law 57.

7 The Hague Programme, doc 16054/04 (5 Nov 2004).
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In a recent Communication, the Commission draws up its own balance
sheet. The basis for a common immigration and asylum policy is now in
place, ‘although the level of ambition appears to be generally limited’. The
draft asylum policy ‘lacks ambition’. There has been less progress than
hoped towards establishing a policy for legal immigration. On the other
hand, an External Borders Agency has been set in place and there has been
significant progress towards co-operation in criminal justice with the
creation of Eurojust and the entry into force of the European arrest
warrant, though the Commission feels it is under-used. Only six Member
States had implemented the ‘Qualifications Directive’® by the due date of
10 October 2006, provoking the Commission to threaten infringement
proceedings.® Once again, the Commission blamed the need for unanimity
for the ‘insurmountable blockages’, omitting to mention how the legislative
framework confined the role of the European Parliament to the old-style
consultation procedure. Launching a debate on a ‘Tampere II’ agenda, the
Commission proposed no new ideas, suggesting merely a ‘deepening of the
process begun in 1999 and to rectify [sic| the all too slow implementation
of the drafts and instruments adopted’.1?

These are the official views, which may not be shared by all of the
authors who have contributed to this second Hart publication, the purpose
of which is to assess progress made since Tampere I, with a qualitative
evaluation of the legal output. Particular attention is paid to the extent to
which output now conforms to the Member States’ international obliga-
tions or represents a ‘levelling down’. The Qualification Directive is
suspect, felt to fall short of the protections required by international law
while, to quote the editors of this volume, overall the development of a
Common European Asylum System has generated new, harmful practices
that pose ‘a serious challenge to the international refugee protection
regime’. Again, the controversial Procedures Directive!! comprises only
minimum procedural standards, though it does at least leave Member
States some limited freedom to adopt more protective measures.!2

Amongst the most serious grounds for concern highlighted by the
contributors to this volume are the reluctance to expand the remit for the
Court of Justice to the whole Area of Freedom, Justice and Security,

8 Dir 2004/83/EC [2004] O] L304/12.

9 Euractive Newsletter, 13 Oct 2006.

10 Ibid. See also Communication from the Commission to the Council and the European
Parliament—Area of Freedom, Security and Justice: Assessment of the Tampere programme
and future orientations, COM(2004)401 final, 2 June 2004.

1 Dir 2005/85/EC [2005] OJ L326/13.

12" The degree of freedom is contested. See reference to the Council Legal Services” Opinion
in Ch 7 of this volume.
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attacked in Chapter 3 for the second time by Steve Peers.!3> While the
Court of Justice has shown itself willing to embark on emasculation of the
third pillar,'# it can go only so far; judicial intervention is likely to create
serious inconsistencies; moreover, the Court’s concern for caseload is
partially justified (the decreasing backlog of the Court of Justice being
offset by a marked rise in the backlog of the Court of First Instance) and
the Court has no reason to expect the Treaty amendment necessary for the
restructuring of the Community judicial system. It is one thing to
argue—as Brouwer does in this volume—for access to justice and legal aid,
but quite another to persuade Member States with burdened budgets that
this is a fundamental right or, indeed, more than luxury goods.!s

I myself would single out as a particular point of concern the continu-
ance of the backstairs policy-making customary in this area,'¢ on which it
is difficult for the most experienced ‘repeat players’ to obtain information
and documentation. As Statewatch remarked shortly before adoption of
the Hague Programme, ‘it is not yet a public document so there will be
little or no time for parliaments and civil society to react’.l” The most
notable current example is that of the March 2006 ‘G6” meeting in
Heiligendamm, Germany, which agreed Conclusions covering a series of
Justice and Home Affairs issues (including police access to the planned
Visa Information System, EURODAC, etc) and led to a sharply critical
report from the House of Lords European Committee.!8 As Statewatch,
without whose conscientious monitoring much less would be known about
asylum, immigration and the third pillar, remarked of Justice and Home
Affairs policy-making, it is ‘utterly lacking in the rudiments of accountabil-
ity as understood at national or EU level’.?®

My second concern is for the sudden proliferation of Council executive
agencies, removing planning and policy-making still further from the
public zones. These include Europol and Eurojust, jointly mandated in the
Hague Programme with the furthering of mutual recognition of judicial
decisions and certificates both in civil and in criminal matters, practical

13 E Guild and S Peers, ‘Deference or Defiance? The Court of Justice’s Jurisdiction in
Immigration and Asylum’ in E Guild and C Harlow, above n 1.

14 Case C-105/03 Pupino [2005] ECR 1-5285; Case C-176/03 Commission v Council
’Environmental Crimes’ (13 Sept 2005).

15 C Harlow, ‘Access to Justice as a Human Right: the European Convention and the
European Union’ in Alston (ed), above n 2, and for the converse trend in the UK, R Rawlings,
‘Review, Revenge and Retreat” (2005) 68 MLR 378.

6 On which see E Guild, ‘The Constitutional Consequences of Lawmaking in the Third
Pillar of the European Union’ in P Craig and C Harlow (eds) Lawmaking in the European
Union (Dordrecht, Kluwer Law International, 1998).

17 Statewatch News on line 8 Oct 2004, available at www.statewatch.org.

'8 House of Lords European Union Committee, Bebind Closed Doors: the meeting of the
G6 Interior Ministers at Heiligendamm, 40th Report of Session 2005-06, HL 221.

19 Statewatch News on line, 26 Oct 2006, available at www.statewatch.org.
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police and judicial co-operation, the approximation of laws and the
development of common policies. The External Borders Agency has
already been mentioned. Secret policy-making by non-accountable agencies
in areas affecting human rights and civil liberties must always be a matter
of concern; equally worrying is the fact that these are Council agencies,
falling outside the Commission’s control and publicised framework for
agencies.2? They have all too often become operative before their formal
inauguration.2!

The shadow of Securitas looms much larger over the area of freedom,
security and justice than when I last wrote. On 9/11, the hanged man
moved to the front of the picture, bringing the hangman with him. This
very welcome and timely collection of essays asks in its title the question
‘Whose Freedom, Security and Justice?’. Two slightly different questions
are equally pertinent: how much freedom? and how much justice? Many
years ago, in times which seemed to me more hopeful, John Griffith, noting
the inevitable tension between the individual and society, remarked that
‘societies are by nature authoritarian. Governments even more s0.22
Aliens, migrants and foreigners have always felt the truth of this remark.
Today the pendulum has sharply swung towards the authoritarian end.
The current emphasis is on criminalisation, sanction and penalty, the
policy-making focus on people trafficking, drug running and anti-terrorist
measures; as I write, the Commission has announced the allocation of €9
million to enhance trans-European ‘prevention, preparedness and response
to terrorism’—not, be it noted, to provide for lawful immigration, or to
resettle migrants or victims of people trafficking.23 The punitive and
authoritarian atmosphere is undercutting traditional respect for criminal
procedure, as witnessed by erosions of traditional safeguards for extradi-
tion, under the European arrest warrant,2* and the double jeopardy
principle. In the name of security, dubiously legal exchanges of information
take place.2’ Classical due process rules strongly protected by the Euro-
pean Convention are set to one side in the name of international comity.2¢

20 See Commission Communication on the operating framework for the European
regulatory agencies, COM(2002)728 final, 11 Dec 2002.

21 See the work of D Curtin, ‘Delegation to EU Non-majoritarian Agencies and Emerging
Practices of Public Accountability’ in D Gerardin, R Munoz and N Petit (eds), Regulation
through Agencies: A New Paradigm of European Governance (Cheltenham, Edward Elgar,
2005).

22 JAG Griffith, “The Political Constitution’ (1979) 42 MLR 1, 2.

3 IP/06/1482 Brussels, 26 Oct 2006.
4 Case C-303/05 Advocaten voor de Wereld (12 Sept 2006).

25 Joined Cases C-317 and 318/04 Parliament v Council (30 May 2006).

26 Case T-306/01 Ali Yusuf and others v Council and Commission and Case T-315/01
Yassin Abdullah Kadi v Council and Commission (21 Sept 2005) though see now Case
T-49/04 Chafiq Ayadi v Council, Faraj Hassan v Council and Commission (12 July 2006).

NN
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Under the auspices of Eurojust, the approximation of national criminal
laws is moving forward outside public forums.
This is not the way things should be done.
Carol Harlow
Emeritus Professor of Law
London School of Economics and Political Science
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From Amsterdam and Tampere to
The Hague: An Overview of Five
Years of EC Immigration and
Asylum Law

ANNELIESE BALDACCINI AND HELEN TONER

INTRODUCTION

Conclusions adopted in 1999 at the Tampere European Council and

the publication in 2004 of the Hague Programme setting out the
agenda for the next stage of development of the ‘Area of Freedom, Security
and Justice’ represent two important milestones in its development. In
those critical five years, a range of legal instruments were adopted
alongside action plans and policy documents, which all have a significant
impact on third country nationals’ freedom of movement and residence, or
ability to seek access to the territory of the EU for protection or other
purposes.! During the same period, the Constitutional Treaty was adopted
(although it would not come into force as planned) and the EU enlarged to
25 with the accession of 10 more Member States. The chapters in this
volume aim to draw out the most significant themes and issues presenting
an assessment of the progress so far.

The book is divided into four parts, each structured around a particular
theme. The first, Constitutional Issues in EU Migration Law, tackles
general constitutional themes of citizenship, lawmaking processes, funda-
mental rights, remedies and judicial control. The second part addresses
Access to Asylum and Refugee Protection and considers the key legal texts
in the area of refugee protection as well as the incipient external actions of
the EU in the asylum field. The third part tackles the theme of Borders and
the Enforcement of Migration Control, which embraces irregular migra-
tion and its criminalisation, policies on border security, issues of surveil-
lance, detention of migrants, returns and readmission agreements. The

I jU ASYLUM AND immigration law is a fast-moving field. The

! For a comprehensive treatment, including the major legal texts in full, see further S Peers
and N Rogers (eds), EU Immigration and Asylum Law: Text and Commentary (Leiden/
Boston, Martinus Nijhoff, 2006).
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fourth and final part addresses the theme of Managing Legal Migration
and looks at key texts and policies on long-term resident third country
nationals, family reunification, economic migration and migration from
the new Member States.

Before drawing together the contributions to this volume, we will review
below the legal framework created by the Treaty of Amsterdam and the
five-year work programme agreed at the Tampere European Council,
designed to implement the Amsterdam project of establishing an area of
freedom, security and justice ‘accessible to all’. Finally, the main features of
the agenda set out in the Hague Programme for the next five years will be
outlined, along with some considerations regarding institutional changes to
come.

THE AMSTERDAM COMPETENCES AND THE TAMPERE
PROGRAMME

Competences in the Amsterdam Treaty

The competences on immigration and asylum in the Amsterdam Treaty,
which entered into force on 1 May 1999, were incorporated in Title IV of
the EC Treaty.2 They include competences to enact measures dealing with
borders (absence of controls at internal borders, crossing of external
borders, and visas—Article 62) and measures dealing with freedom for
third country nationals to travel for less than three months, including a
five-year period for the Council to act.

The EC is given competence to enact measures dealing with asylum in
Article 63(1), measures dealing with temporary protection and burden
sharing in Article 63(2), and measures dealing with immigration policy, in
particular conditions of entry and residence (including family reunifica-
tion), illegal immigration (including repatriation) and third country nation-
als taking up residence in other Member States in Article 63(3). Again,
there is a five-year period for the Council to act but burden-sharing (Article
63(2)(b)), action on legal entry and residence (Article 63(3)(a)) and legally
established third country nationals taking up residence elsewhere in the EU
(Article 63(4)) are not subject to the five-year period.

Article 67 sets out arrangements for decision-making. Initially legislation
was to be initiated either by the Commission or Member State with
consultation of Parliament and unanimous decision in Council. After five
years, however, there would be transition of some parts of Title IV to
qualified majority voting (QMV) and co-decision with the European

2 Treaty establishing the European Community (consolidated text) [2002] OJ C 325/1.
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Parliament, and there is provision for the Council (deciding unanimously)
to move all or part of the rest of Title IV to co-decision and QMV. The
jurisdiction of the Court of Justice is also curtailed under this Title (Article
68), with references admissible only from those courts against whose
decisions there is no judicial remedy, although there is again provision for
this to be adapted after five years by unanimous voting in the Council
(Article 67(2) second indent).

The Tampere Programme

In October 1999, the European Council met in Tampere (Finland) to draw
operational conclusions from the Amsterdam Treaty and make the devel-
opment of the Union as an area of freedom, security and justice a reality.?
The Tampere milestones included the establishment of the first stage of a
Common European Asylum System based on a full and inclusive applica-
tion of the Refugee Convention. The particular measures envisaged were ‘a
clear and workable determination of the State responsible for the examina-
tion of an asylum application, common standards for a fair and efficient
asylum procedure, common minimum conditions of reception of asylum
seekers, and the approximation of rules on the recognition and content of
the refugee status’.* It was also to be ‘completed with measures on
subsidiary forms of protection offering an appropriate status to any person
in need of such protection’.’ Later it was envisaged that ‘Community rules
should lead to a common asylum procedure and a uniform status for those
who are granted asylum valid throughout the Union’.6

As to third country nationals, the Tampere Conclusions envisaged that
the ‘Union must ensure fair treatment of third country nationals who
reside legally on the territory of its Member States’. A more vigorous
integration policy was called for, aimed ‘at granting [third country nation-
als] rights and obligations comparable to those of EU citizens’. It envisaged
that ‘the legal status of third country nationals should be approximated to
that of Member States’ nationals’ and that long-term residents ‘should be
granted in that Member State a set of uniform rights which are as near as
possible to those enjoyed by EU citizens’.”

Management of migration flows is another theme in the Tampere
Conclusions.® Here, the further development of a common active policy on
visas and false documents is called for, including closer co-operation

Presidency Conclusions, Tampere European Council, 15-16 Oct 1999.
Ibid, para 14.

Ibid.

Ibid, para 15.

Ibid, paras 18-21.

Ibid, paras 22-27.
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between EU consulates in third countries and the establishment of common
EU visa issuing offices. On irregular migration, the Council called for
serious sanctions against those who engage in trafficking in human beings
and economic exploitation of migrants, and asked Member States, together
with Europol, to direct their efforts to detecting and dismantling the
criminal networks involved, while securing the rights of the victims of such
activities. Emphasis was placed on the effective control of the Union’s
future borders, on the promotion, with the assistance of countries of origin
and transit, of voluntary return and on the conclusion of readmission
agreements with relevant third countries.

The Position of the United Kingdom, Ireland and Denmark

It is worth reminding ourselves at this point that Denmark, Ireland and the
UK have a particular position on Title IV measures: they are not bound by
these measures in the same way as other Member States. Denmark does
not take part at all in Title IV, therefore none of the measures adopted is
either binding upon or applicable in Denmark.? The UK and Ireland have
negotiated a position whereby they may opt in to measures if they wish but
are not bound to do s0.1° In practice, this discretion has been used by the
UK in favour of opting in to many of the measures dealing with asylum
and irregular migration, but much less so in relation to those measures
dealing with legal migration (the Long-Term Residents and Family Reuni-
fication Directives in particular) and borders. Ireland has followed a fairly
similar but not identical pattern of participation.

The UK (and Ireland) is in a similar position in relation to measures
building on the Schengen acquis by virtue of the Schengen Protocol. Any
proposal which builds upon the Schengen acquis is made subject to the
relevant EC Treaty provisions and, therefore, to the UK’s position on
retaining internal border controls. This has precluded, for instance, its
participation in the Regulation establishing the European Border Agency,
although it wished to take part in it. The UK has brought an action against
the Council before the EC]J challenging this exclusion.!!

A General Assessment: Decision-making Process and Outcomes

There are several important features of the decision-making process under
the Amsterdam and Tampere mandates which require some preliminary

® Protocol (No 5) on the position of Denmark, annexed to the Treaty of Amsterdam
[1997] O] C 340/03.

10 Ibid, Protocol (No 4) on the position of the United Kingdom and Ireland.

1 Case C-77/05 United Kingdom v Council. See further Ch 12 in this volume.
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comment. Member States (unusually) have shared the right of legislative
initiative with the Commission during this initial period of five years.
Unanimous voting (the ‘veto’ of which we hear so much in the press and
media discussion of all things related to the EU) is the decision-making
process in the Council, thus allowing one Member State to block progress
on a desirable measure (or, on the contrary, depending on one’s point of
view, allowing one Member State to hold out against measures being
agreed in an undesirable state and enabling it to press more effectively for
adequate standards to be maintained). Co-decision with the European
Parliament was not used during this first phase; it only had consultation
rights, which meant that the views expressed could all too easily be
sidelined and ignored by the Council.

As many contributions in this volume highlight, certain problems
became apparent during this process: in particular, the process was
slow—at times downright laborious and frustrating—and agreement
proved somewhat difficult to reach on contentious points. In negotiating
the EU immigration and asylum measures, Member States have shown a
reluctance to divest national administrations of discretion over these issues
and to commit to unequivocal standards, fully compliant with their
international obligations. The views of the European Parliament have not
always been listened to, and thus the democratically directly elected voice
of European citizens has seemed sadly muted in this process. More than
one piece of legislation became subject to litigation'? as a result of this lack
of accountability, democracy and legitimacy in the legislative process, as it
seems clear enough that a number of these disputes might well have been
resolved without litigation had the Parliament’s input been taken more
seriously, and, in particular, had its institutional position in relation to
these matters been stronger from the outset.

With the new five-year programme agreed at The Hague in November
2004 underway, the underlying question is to what extent the ideals held
out of ‘freedom, security and justice accessible to all’, to which the Heads
of State and Governments committed themselves in Tampere, are in fact
reflected in the measures that have been adopted. Below we review some of

12 On visas, the Commission has challenged the legality of the Council’s reservation to
itself of implementing powers in Regs 789/2001 and 790/2001 [2001] OJ L 116/2 and
L116/5, respectively (Case C-257/01 Commission v Council [2005] ECR 1-345). The
Parliament has challenged certain restrictive provisions of the Family Reunification Directive
(Case C-540/03 Parliament v Council [2006] ECR 1-5769), the Passenger Name Records
(PNR) Transfer Agreement with the US (Joined Cases C-317 and 318/04 Parliament v
Council [2005] ECR 1-2457), and the Asylum Procedures Directive [2005] OJ L 326/13
(pending Case C-133/06 Parliament v Council). See Chs 1 (visas), 15 (family reunification),
12 (PNR), and 5 (asylum procedures) for details on litigation over these issues before the EC]J.
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the main themes that emerge from the analysis of the legislative instru-
ments and policies in the field of EU immigration and asylum offered in
this book.

WHOSE FREEDOM, SECURITY AND JUSTICE?

Constitutional Issues in EU Migration Law

Free movement of persons is at the heart of the EU constitutional project
and is one of the most immediately visible and highly valued of the rights
of persons living in the EU. For nationals of EU Member States, it is
buttressed by enshrined EC Treaty rights and the developing concept of
European citizenship. Free movement rights have recently been consoli-
dated in the Citizens’ Rights Directive!? and are gradually being widened
to include third country nationals. Chapter 1 examines the relationship in
EU migration law between Union citizens and third country nationals.
Guild finds that this relationship is one of both convergence and diver-
gence. Convergence because the category of third country nationals enjoy-
ing the same or similar rights to Union citizens is widening, a prime
example being that of third country national family members of Union
citizens, although their treatment remains problematic. Divergence because
in the developing EU law on borders and admission, residence and status
of third country nationals, Member States have subjected the right of free
movement of third country nationals to barriers that the European Court
of Justice (ECJ) has severely limited, and in many cases excluded, with
regard to Union citizens. Guild identifies such barriers for instance in the
lower threshold for their expulsion and in the additional requirements to
access social security benefits. The result is that the developing concept of
EU citizenship is premised upon discrimination between classes of citizens
and that for third country nationals enjoying free movement rights the
dividing line between citizenship rights and discrimination against the alien
remains rather blurred.

Free movement rights, however, also depend on the individual having the
opportunity to realise those rights in practice and the right to remedies
where Member States fail in their duty to secure them. Brouwer addresses
these issues and highlights the importance of the roles of national courts
and the EC]J in securing effective access to justice as the new legislation on
immigration and asylum is transposed, implemented and applied in Mem-
ber States. Drawing on previous jurisprudence of the ECJ and of the

13 Dir 2004/38/EC of the European Parliament and of the Council of 29 Apr 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States [2004] OJ L 158/77.
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European Convention on Human Rights (ECHR), she argues that refer-
ences to legal remedies or mounting legal challenges can and should be
infused with real substance. She singles out particularly three basic
principles of EC law, which provide a more fundamental basis for the right
to legal remedies: the protection of fundamental rights which incorporate
the effective remedies accorded by Articles 6 and 13 of the ECHR; the
principle of effective remedies to secure rights conferred by EC law, which
has been interpreted also to apply in the field of immigration law
procedures and is now enshrined in Article 47 of the EU Charter of
fundamental rights; and the necessity of effective judicial procedures to
ensure a uniform and clear interpretation of EC law.

While recourse to general principles of EC law may help third country
nationals secure their rights in practice, it remains the case that, for the
time being, the ECJ’s lack of full jurisdiction over immigration and asylum
matters subjects third country nationals to an underdeveloped legal regime.
Jurisdiction over these matters is still subject to special rules which prohibit
national courts, other than those of final instance, from applying to the
Court in Luxembourg for preliminary rulings. There has been reluctance to
move—as Peers argues is required by the Treaty—to regularise the position
of the Court of Justice for fear of an unmanageable caseload. This is an
objectionable reason for failing to accord the same degree of judicial
protection to this as to other areas of EC law and one that, should the
prediction of a ‘deluge’ of cases actually materialise, could be addressed by
reforms to the judicial architecture. On the other hand, the practice since
1999 shows that the limitation of reference powers to final courts has
substantially restricted access to the ECJ in practice and that, as a result,
the Court cannot make an effective contribution to ensuring the uniform
interpretation, effective enforcement or control of legality of EC immigra-
tion and asylum law. It remains to be seen whether Member States will act
on the proposal currently on the table to adapt the powers of the Court in
this field.'* As Peers demonstrates, they have little to fear from such a
move and should do so immediately to comply with the clear Treaty
obligation.

Normalisation of the ECJ’s jurisdiction over these matters is all the more
urgent as the lawmaking process is by no means complete—immigration
and asylum law remain high on the legislative agenda. Even if the
foundations have now been laid, much work still remains, albeit perhaps at
a somewhat slower pace now. A potentially significant feature of legislative
drafting and policymaking across the board, inspired by the drive for
‘better regulation’ and the Lisbon agenda, is the use of Integrated Impact

14 Adaptation of the provisions of Title IV of the Treaty establishing the European
Community relating to the jurisdiction of the Court of Justice with a view to ensuring more
effective judicial protection, COM(2006)346 final, 28 June 2006.



8 Aunmneliese Baldaccini and Helen Toner

Assessments since 2002. Toner examines their use in immigration and
asylum law and questions critically both whether there is yet a clear vision
of their conceptual place in the lawmaking process and the extent to which
they have yet been able to serve a useful practical purpose in this particular
area, beyond what was already being done by way of consultation and
research. She is particularly critical of their record in addressing with
sufficient clarity and detail some of the difficulties that are key to securing
final agreement on legislative texts and in ensuring proper standards of
rights protection. Whilst Impact Assessments may be useful in terms of
transparency to give some insight into the motivations and justifications
behind major strategic decisions on how law and policy will proceed, she
concludes that expectations at this stage should be realistic. She is also
sceptical of their ability to do much to deliver improved standards of rights
protection as they currently operate.

Access to Asylum and Refugee Protection

The question of compliance with fundamental rights is particularly rel-
evant with respect to the implementation and application of the legislative
instruments adopted to develop the first phase of the Common European
Asylum System. Three major Directives have been adopted, dealing with
Asylum Procedures,!S Reception Conditions,!¢ and Qualification for Refu-
gee and Subsidiary Protection Status.!” In addition, the (1990) Dublin
Convention dealing with the determination of which Member State has
responsibility for examining applications for asylum has now been adopted
as a Regulation (the ‘Dublin II’ Regulation).!® The contributions in Part II
examine the strengths and weaknesses in these measures and the extent to
which they comply with international law standards and obligations by
which the Member States are bound, with particular focus on the general
principles of EC law. While often sceptical and critical of the standards
that have been developed in legislation, the authors highlight how general
principles of EC law may constrain the apparent discretion afforded to
Member States in many areas of asylum decision-making or remedy the
equivocal standards adopted. They are also criticised for being a weak and
ineffective exercise in harmonisation in any event.

The main concerns with regard to the Asylum Procedures Directive—the
most controversial of all the post-Amsterdam measures in the asylum
field—is that it puts in place generalised procedures which, in the worst

15 Dir 2005/85 [2005] OJ L 326/13.
16 Dir 2003/9 [2003] OJ L 31/18.

17" Dir 2004/83 [2004] O] L 304/12.
18 Reg 343/2003 [2003] O] L 50/1.
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cases, entirely substitute for an individual determination process. The
grounds for special, accelerated and inadmissible procedures are wide, with
the consequences of being dealt with by such procedures potentially
draconian and serious, particularly as the basic procedural guarantees are
weak in any event. Costello, however, contends that, in spite of the
wording of the Directive, the robust procedural guarantees of the general
principles of EC law require careful individual assessment of asylum claims
and limit the apparent discretion afforded to national administrations.
Taking also into account the provisions of the Qualification Directive on
evidential assessment, she argues that in four key areas the apparent
discretion afforded by the Procedures Directive is constrained by these
general principles: entitlement to an interview, requirement of a reasoned
decision, right to legal aid and effective judicial protection.

Underlying expeditious processing is the preoccupation with unfounded
claims and the need to discourage misuse of the asylum system. It is also
meant to alleviate public spending concerns, because, as Handoll puts it,
‘the claim for protection carries with it a moral—and a legally endorsed—
right to support while a claim is being considered’. The Directive on
Reception Conditions enshrines this right in EC law, but standards
provided therein appear designed, as Handoll states, ‘as much to discour-
age future asylum seekers as to satisfy the basic needs of the already-
arrived’. There are two concepts at play that risk being mutually exclusive:
harmonisation and dignity. While seeking to ‘ensure a dignified standard of
living’, the Directive’s minimum standards of reception aim to achieve also
comparable living conditions in Member States so that support does not
act as a pull factor. Securing this latter objective, Handoll optimistically
argues, may result in generous levels of support across the EU. But there is
much leeway in the provisions for Member States to set standards so low
as to make them the most unattractive of destinations. This is the case, for
instance, in relation to provisions that allow restrictions on the freedom of
movement of asylum seekers, or outright detention, prohibition on
employment, and the withdrawal of support to sanction ‘negative’ behav-
iour when the support provided is designed to meet needs that are no more
than basic. Whether this is compatible with the principle of human dignity
will be for the courts to ascertain.

The Qualification Directive, likewise, has given rise to some difficulties.
Perhaps the most troublesome aspects of it are the provisions on exclusion,
revocation and non-refoulement. The drafting history of this instrument
testifies how, in the post-9/11 climate, security concerns became pre-
eminent, and found expression in subtle, yet significant, changes to the
Refugee Convention’s exclusion and cessation clauses reflected in the
Directive. The Directive now includes possible revocation where ‘there are
reasonable grounds for regarding the refugee as a danger to the security of
the Member State’ or ‘the refugee having been convicted of a particularly



10 Anneliese Baldaccini and Helen Toner

serious crime, constitutes a danger to the community of that Member
State’. Gil-Bazo suggests that these constitute de facto provisions on
exclusion, which, arguably, fall short of existing and evolving international
law and standards. Again, it is the case that the legality of the Directive’s
security provisions, and those enacted in national legislations to implement
the Directive, remain subject to the scrutiny of national courts and the EC]J.
There is moreover a discretion conferred on Member States to introduce
more favourable rules which could reasonably lead them to grant protec-
tion to excludable individuals whom they are not allowed to remove under
international human rights law. Whether this is a distinct possibility will
depend on the ECJ’s standpoint on the Council Legal Services’ Opinion
that by doing so Member States would defy the objective of harmonisation
of their asylum laws.

The Directive is nevertheless considered to constitute a major step
forward in the recognition of the rights of refugees and other persons
protected by international law. Its criteria for refugee status include the
possibility of persecution by non-state agents. It recognises gender- and
child-specific forms of persecution. It creates a system of subsidiary
protection for those at risk of ‘serious harm’. Clarifying these elements it is
believed will go some way to reducing the current disparities in Member
States’ protection systems, and the difficulties these create in the applica-
tion of other aspects of the emerging asylum acquis, particularly the
Dublin Convention (now Regulation) designed to determine which Mem-
ber State has responsibility for an asylum claim.

The Dublin Regulation, like the Convention before it, has also not been
immune from criticism. The move from the Convention to the Regulation
has not resulted in significant changes in the criteria allocating responsibil-
ity. Nicol finds that they continue, disappointingly, to be based on the
premise that the asylum applicant should not have a free choice as to
which Member State should consider the substance of the application.
Furthermore, they continue to put a disproportionate burden on those
Member States on the Eastern and Southern borders of the EU, which are
the most popular points of entry. What undoubtedly constitutes advance-
ment is the different status of the Regulation as an instrument of EC law: it
applies directly in the national legal order and is subject to the (albeit
limited) jurisdiction of the EC]J.

As Nicol highlights, the Regulation, and before it the Convention, has
been successful in addressing the pernicious practice of bouncing asylum
applicants from one Member State to another with none taking responsi-
bility. But other practices, no less harmful, have emerged which have
generated less attention but pose nevertheless a serious challenge to the
international refugee protection regime. Various plans have been conceived
with the underlying objective of containing refugees in their regions of
origin or deflecting them away from the EU borders. There has been talk of



From Amsterdam and Tampere to The Hague 11

protection in regions of origin, external processing of asylum claims,
protected entry procedures etc. Few of these have had any real lasting
impact in progressing beyond the stage of discussion, and some of them
have been heavily criticised both internally and externally. The increasing
preoccupation of Member States with what is known as the ‘external
dimension of asylum’ is reflected in the Hague Programme, which forms
the second phase of the work begun in Tampere, where considerable
emphasis is placed on this aspect. Baldaccini considers how the emerging
EU’ external policies on immigration and asylum result in pushing
responsibility for asylum seekers away and make a mockery of the
commitment, which was made at Tampere, to maintain access to asylum
within the EU.

Borders and the Enforcement of Migration Control

There is much distrust and suspicion surrounding the movements of third
country nationals, whether for protection or other purposes, such as
tourism, work, study or family reasons. Much of this may have a historical
explanation in the over two decades of EU Member States’ inter-
governmental co-operation on asylum and immigration, and on policing
and criminal matters, where these matters were juxtaposed, before being
transferred to two distinct EU pillars by the Amsterdam Treaty: asylum
and immigration to the first pillar (Title IV of the EC Treaty) and policing
and criminal matters to the third pillar (Title VI of the EU Treaty).
However, Cholewinski also suggests that it is the absence of a clear
rights-based approach to EU migration law and policy that is fuelling the
increasing criminalisation of migration.

Various legal measures have been adopted — on external border controls,
visas and irregular migration — where rules on refusal of entry and
expulsion are much looser than those operating in respect of EU nationals
entering other Member States.!® Third country nationals seeking admission
to a Member State may find a barrier in the wide interpretation some
Member States have given to criteria under which data are entered in the
Schengen Information System (SIS) for entry refusal purposes.2® EU visa
rules profile third country nationals as coming from a risk country in terms
of irregular migration or crime.2! Another extensive database is to be set
up, the Visa Information System (VIS), which will collect and store
fingerprints and other biometric identifiers of all third country nationals

19" See, for instance, Reg on the Schengen Borders Code [2006] OJ L 105/1.

20 Art 96 of the Schengen Implementing Agreement [2000] OJ L 239/19

21 See, eg, Common Consular Instructions [2000] OJ L 239/318 and [2002] OJ C 313/1
and the recent proposal recasting the CCI into a Community instrument, COM(2006)269
final.
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applying for visas and of their sponsors, and access to which will be given
to relevant authorities for law enforcement purposes.22 As Cholewinski
puts it, these developments are ‘fast narrowing the gap between law
enforcement and migration control’. He also contends that even measures
which have the laudable objective of combating human trafficking and
smuggling have been adopted in an overly law enforcement context.23
Irregular migration (although the EC institutions persist in using the
pejorative term ‘illegal’ rather than irregular) has been the subject of
intense Union activity, with a steady stream of policy papers and action
plans.24 A disproportionate focus has been on removing irregular migrants.
Operational activities and standard setting on this matter have been largely
based on the 2002 Return Action Programme.2S Initiatives to facilitate
return include Member States’ co-operation in the facilitation of expul-
sions,2¢ assistance in the cases of transit for the purposes of removal by
air,2” and the organisation of joint flights.28 What is striking in all these
initiatives is the lack of adequate legal safeguards. Phuong argues that
‘operational co-operation should be based on a legal framework which
clearly identifies the rights of the migrants to be removed and the
respective responsibilities of the states involved in the removal operations’.
She also directs our attention to the fact that operational efficiency does
not ensure that returns will be sustainable. The weak linkage between

22 Council Dec 2004/512/EC establishing the Visa Information System (VIS) [2004] O] L
213/5; Proposal for a Council Dec concerning access for consultation of the Visa Information
System (VIS) by the authorities of Member States responsible for internal security and by
Europol for the purposes of the prevention, detection and investigation of terrorist offences
and of other serious criminal offences, COM(2005)600 final.

23 Council Framework Dec 2002/629/JHA of 19 July 2002 on combating trafficking in
human beings [2002] OJ L 203/1; Council Dir 2002/90/EC of 28 Nov 2002 defining the
facilitation of unauthorised entry, transit and residence [2002] OJ L 328/17; Council
Framework Dec 2002/946/JHA of 28 Nov 2002 on the strengthening of the penal framework
to prevent the facilitation of unauthorised entry, transit and residence [2002] OJ L 328/1;
Council Dir 2004/81/EC of 29 Apr 2004 on the short-term residence permit issued to victims
of action to facilitate illegal immigration or trafficking in human beings who cooperate with
the competent authorities [2004] O] L 261/19.

2% Since 2001, amongst others: Communication on a Common Policy on Illegal Immigra-
tion, COM(2001)672; Green Paper on A Community Return Policy on Illegal Residents,
COM(2002)175; Proposal for a Comprehensive Plan to Combat Illegal Immigration and
Trafficking of Human Beings in the European Union [2002] O] C 142/23; Communication on
a Community Return Policy on Illegal Residents, COM(2002)564; Commission Communica-
tion on the Development of a Common Policy on Illegal Immigration, COM(2003)323; Study
on the Links Between Legal and Illegal Migration, COM(2004)412; and Commission Staff
Working Paper: Annual Report on the Development of a Common Policy on Illegal
Immigration, Smuggling and Trafficking of Human Beings, External Borders, and the Return
of Illegal Residents, SEC(2004)1349.

25 Council doc 14673/02.

26 Council Dir 2001/40/EC on the mutual recognition of decisions on the expulsion of
third country nationals [2001] OJ L 149/34.

27 Council Dir 2003/110/EC [2003] OJ L 321/26.

28 Council Dec 2004/573/EC [2004] O] L 261/28.
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return and reintegration in the EU policy on returns needs to be addressed
if these are to be sustainable in the medium to long-term.

There has also been a flurry of activity to get target countries to sign EC
readmission agreements. Such agreements have so far been entered with
Hong Kong, Macao, Sri Lanka, Albania and Russia, while negotiations by
the Commission with other target countries (Algeria, China, Morocco,
Pakistan, Turkey and Ukraine) appear to be progressing very slowly—
perhaps, as Phuong suggests, because of the one-sided nature of such
negotiations. A sour chapter in the implementation of the Return Action
Programme is the adoption of common procedural standards on return.
These should have logically preceded operational co-operation but a
proposed Directive was published only in September 2005 and adoption
seems a long way off.2° Negotiations are proving very difficult as there
appears to be all-round disagreement on this measure among Member
States and between the institutional co-legislators, the Council and the
European Parliament.

This lack of agreement on adequate common standards and procedures
on return is most unfortunate, given that operational co-operation is to
continue to feature as a major plank in the EU’ policies on irregular
migration. A greater role is being assigned in this regard to the newly-
established European Borders Agency (also known as FRONTEX)—a
body at the forefront of the EU legal framework to achieve border
security.30 The Borders Agency (operational since May 20035) has already
been involved in the organisation of joint return operations and is to play a
role in the establishment of a Mediterranean Costal Patrols Network, but
the extent of its powers in co-ordinating operational co-operation among
Member States is not at all clear. Mitsilegas further questions the self-
perceived role of this Agency as a ‘purely technical actor’, immune from
obligations that arise under international human rights law with regard to
the rights and the treatment of third country nationals who are affected by
its activities. Given the Agency’s supposedly sole managerial role, the legal
framework provides very little in terms of transparency and scrutiny over
its operations, and limited accountability. Mitsilegas casts doubts on
whether this will be defensible in the future. A recent legislative proposal
adding to its tasks the deployment of Rapid Border Intervention Teams
may prove his point.3!

2% Proposal for a Dir on common standards and procedures in Member States for
returning illegally staying third country nationals, COM(2005)291.

30 Council Reg (EC) No 2007/2004 establishing a European Agency for the Management
of Operational Cooperation at the External Borders of the Member States [2004] OJ L 349/1.

31 Commission proposal for a Reg establishing a mechanism for the creation of Rapid
Border Intervention Teams and amending the Border Agency Regulation as regards that
mechanism, COM(2006)401 final, 19 July 2006.
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Along with enhanced operational co-operation, border controls are
being increasingly enforced by various legislative measures which allow for
the collection and exchange of data. Following the 9/11 attacks, controls
on air carriers’ passenger data have been crucial to the ‘securitisation’
agenda. A Directive on Advance Passenger Information was adopted in
2004.32 In the same year, an agreement with the US on transfer of
passenger name records (PNR) was signed,?3 preceded by a Commission
Decision certifying that the US data protection standards were adequate.34
The PNR agreement with the US has recently been annulled by the EC]J,
further to a challenge brought by the European Parliament, for being
wrongly based on the first (Community) pillar whereas, as a matter of
public security and criminal law, it should have been concluded under the
third pillar.3s Although this aspect was not addressed in the Court’s ruling,
the wrong legal footing has implications also for data protection as data
collected and transmitted for counter-terrorism/national security purposes
are potentially more invasive of privacy rights and require stricter safe-
guards than data transmitted for commercial purposes. National security
concerns are also resulting in the widening of access to existing and future
EU-wide databases (such as EURODAC, SIS and VIS), which will allow
immigration data to be used for law enforcement purposes. There is
something eerie in the prospect that the data of millions of visa applicants,
and arguably their sponsors, will be accessible to law enforcement agen-
cies, as if third country nationals were a specific category of suspect
individuals. Again, the same issues of securitisation, prevention and control
of migration are uppermost in the development of these measures.

The treatment of migrants as criminals is most visible in Member States’
detention policy. There are some 200 places scattered all over the Union
where third country nationals are detained while awaiting permission to
enter (primarily those applying for asylum), or because they have been
refused entry or are awaiting removal.3¢ While detention continues largely
to be a matter for national law, the emerging common EU policy on asylum
and immigration has resulted in legislative instruments which bear upon

32 Council Dir 2004/8/EC on the obligation of carriers to communicate passenger data
[2004] O] L 261/24.

33 12004] OJ L 183/83.

34 [2004] O] L 235/11.

35 Joined Cases C-317 and 318/04 European Parliament v Council, judgment of 30 May
2006 (not yet reported).

3¢ According to figures from a European parliamentary group. Germany has the most
(45), followed by Poland (24), France (20), Greece (19), Italy (16), Spain (13), UK (12), Czech
Republic (10), Hungary (8), Belgium and Ireland (6), Austria and Sweden (5), Portugal and
Malta (4). See Brian Beary, ‘Over 200 Migrant Detention Centres in EU’, Europolitics, 22
May 2006.
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immigration detention.3” However, standards therein are generally weak
and, arguably, provide inadequate protection against arbitrary detention.
Whether those detained may be entitled to protection against arbitrary
detention under the general principles of EU law is as yet a matter of
speculation. Wilsher argues that this would require the ECJ to embrace
third country nationals as subjects of EC law in an innovative way and
follow the same principles for them as it has developed for EU citizens.

Managing Legal Migration

In sharp contrast to the plethora of legislative measures and policies
adopted and developed to prevent and control migration and achieve
‘border security’, far less political attention has been paid to legal migra-
tion and measures related to the status of third country national migrants
within the EU. This area has seen the adoption of several legal instruments,
most importantly the Directives on Family Reunification,® and on the
legal status of Long-Term Resident Third Country Nationals.3® These two
Directives have been weakened during their passage, and this has made the
final versions less effective in protecting the position of third country
nationals and has attracted some criticism. In particular, the European
Parliament has challenged, although unsuccessfully, certain provisions of
the Family Reunification Directive alleging incompatibility with principles
of respect for family life.#0 The Court of Justice, however, emphasises the
need for compliance with fundamental rights by the Member States when
they implement and apply the Directive.

Here, the depth of commitment—of Member States and of the Commu-
nity institutions—to the pursuit of the goals set out in the Tampere
Conclusions of fair treatment of third country nationals and to develop-
ment of rights comparable and as close as possible to those of EU citizens
is at stake. Whilst recognising the important steps forward that these
Directives constitute in recognising and improving the position of signifi-
cant numbers of legally resident third country nationals, it is disappointing
that these ideas of ‘fair treatment’ and rights that are ‘comparable’ seem to
have been interpreted rather loosely. Time and again, categories of indi-
viduals have been excluded as the Directives have been developed. At the
same time, the substantive content of the Directives has also been nar-
rowed steadily, meaning that those who are left within their personal scope
find the rights and protection they would have obtained weakened.

37 See, for instance, Art 18 Asylum Procedures Dir, Art 7 Dir on Reception Conditions,
and draft Art 14 of the proposed Dir on Returns, COM(2005)391 final.

38 Dir 2003/86 [2003] OJ L 251/12.

39 Dir 2003/109 [2004] O] L 16/44.

40 Case C-543/03 European Parliament v Council [2004] OJ C 47/21.
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One element that has been particularly controversial in the Long-Term
Residence Directive is the integration requirement. This, maintains
Groenendijk, may oddly ‘turn out to be the main obstacle to the full
effectiveness of a Directive aiming at the integration of long-term immi-
grants’. Although the relevant provisions in the Directive are not manda-
tory, it reflects new requirements, such as language tests, introduced in
some Member States’ policies. As an optional requirement under EC law, it
may well lead other Member States to follow suit or even make existing
integration conditions stricter. According to Groenendijk, what risks being
lost here is the previously predominant inclusive concept of integration in
EC law, with its focus on secure legal status and equal treatment as a
condition for integration, for a more exclusive or selective one where
secure status and eventual naturalisation are the prize for the completion
of a successful period of integration.

Member States have been similarly exclusive or selective in negotiating
the Family Reunification Directive where the personal scope was gradually
narrowed down to only those who have a reasonable prospect of obtaining
a permanent right of residence. Oosterom-Staples points out that both the
concepts of ‘reasonable’ and ‘permanent’ are not further explained and
would perhaps benefit from an interpretation by the ECJ. In addition, the
failure to provide a right to family reunification for EU citizens who have
not exercised a right to free movement has put EU citizens in the
unfavourable position of having their applications to be reunited with third
country national family members processed under the immigration law of
the Member State concerned.

Other exclusionary rules are to be found in the period of time required
to qualify for family reunification, the age limits of children, and the
restriction of family reunification rights to the ‘traditional’ married couple.
It is particularly the integration condition imposed on minors over the age
of 12 and travelling independently that prompted the European Parliament
to start annulment proceedings before the ECJ, alleging incompatibility of
certain provisions of the Directive with the right to family and private life
guaranteed by Article 8 ECHR. Oosterom-Staples finds reassurance in the
judgment, handed down on 27 June 2006. While finding against the
European Parliament on the merits of the human rights arguments as a
basis for outright annulment of the provisions, it nevertheless establishes
important principles of interpretation and application which will be
relevant to other EC immigration and asylum legislation as well.

On economic migration, there has been no tangible progress as Member
States see this as a core area of competence touching on vital national
interests that they are unwilling to surrender. A proposal for a Directive on
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entry for employment and self-employment was presented by the Commis-
sion in July 2001, but failed to attract support and had to be withdrawn.*!
This led the Commission to approach the subject rather more cautiously. In
January 2003, it launched a consultation based on its Green paper on an
EU approach to managing economic migration,*? and in December 2005 a
policy plan was published which sets out the more limited agenda of
regulating the admission of the highly skilled and seasonal workers, leaving
open the possibility that other categories could be covered.*3 It remains to
be seen whether this approach will be any more successful in overcoming
Member States’ reluctance to negotiate an EU legal framework governing
economic migration: the first two Directives are expected in 2007. Ryan
suggests that this reluctance is well founded as there is no strong justifica-
tion for EU regulation of admission policies for labour purposes. He argues
that the focus should instead be on upholding the rights of third country
workers who are present in the labour market of the Member States.
Conferring, as a matter of EC law, the right to change employer, to move
between Member States for employment, and to equal treatment in the
labour market would assist the completion of the legal integration of the
EU labour market, achieve fair competition and uphold migrant workers’
fundamental rights.

It seems apt to conclude this collection with a chapter on the rights of
nationals of the new Member States. As the EU comes to terms with the
2004 and 2007 enlargements, the process whereby third country nationals
are assimilated gradually to the position of citizens of existing EU Member
States remains a source of tension. In fact, despite becoming citizens of the
Union there have been concerns about abuse of the rights of economic free
movement by the nationals of the new Member States. This has led to the
inclusion in the Accession Treaty of transitional provisions which allow the
‘old> Member States to delay the right of access to the labour market, for
up to seven years, to the nationals of eight new Member States out of the
10 which joined in 2004. Cyprus and Malta were not subjected to these
transitional arrangements. Rollason considers the transitional provisions
relating to the 2004 enlargement and criticises them, and their implemen-
tation in the UK, for delaying basic rights of EU citizenship. This tension is
unlikely to pass quickly, with Member States lifting restrictions on nation-
als of the so-called ‘A-8” Member States only slowly, and the inclusion of
similar provisions on delay of free movement of workers in the Accession
Agreements of Romania and Bulgaria, which have joined in 2007. The
issue of free movement of workers continues to be a rather sensitive one.

41 COM(2001)386 final.
42 COM(2004)811 final.
43 COM(2005)669 final.
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THE HAGUE PROGRAMME: WHICH WAY FORWARD?

The Hague Programme

The Hague Programme on Strengthening Freedom, Security and Justice in
the European Union was adopted by the European Council in November
2004.44 It reaffirms the priority the EU attaches to the development of an
area of freedom, security and justice, and sets out a programme for the
next five years. It builds on continuing work arising from the Tampere
Programme laying particular emphasis on the need to monitor implemen-
tation and evaluate the effects of the measures adopted. As to specifics of
migration and asylum policy, ‘a comprehensive approach involving all
stages of migration with respect to the root causes of migration, entry, and
admission policies and integration and return policies’ is envisaged.

In the field of asylum, immigration and border control, the Hague
programme contains the following key measures:

— by 2010, a common European asylum system with a common proce-
dure and a uniform status for those who are granted asylum or
protection;

— measures for foreigners to work legally in the EU in accordance with
labour market requirements;

— a FEuropean framework to guarantee the successful integration of
migrants into host societies;

— partnerships with third countries to improve their asylum systems,
better tackle illegal immigration and implement resettlement pro-
grammes;

— a policy to expel and return illegal immigrants to their countries of
origin;

— a fund for the management of external borders;

— swift establishment of the (second generation) Schengen Information
System (SIS II) and Visa Information System (VIS);

— common visa rules, increasing the use of biometrics and information
systems (including maximising effectiveness and interoperability of
these systems), as well as cross-border exchange of law enforcement
information.

Since the end of 2004, Member States and the EU institutions have worked
to ensure the implementation of the Programme in accordance with the
Council and Commission Action Plan adopted in June 2005.45 Implemen-
tation of the Programme was expected to overlap with the entry into force

44 [2005] OJ C 53/1.
45 [2005] O C 198/1.
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of the Constitutional Treaty, and the Programme was to be reviewed and
adjustments were to be made in the light of relevant provisions in the
Treaty which affected the EU policies on freedom, security and justice. The
failed ratification of the Treaty by France and the Netherlands has put the
constitutional project on hold, as well as the changes in decision-making
procedure and jurisdiction of the ECJ] which were part of it. It has also
meant that the EU Charter of fundamental rights would not become legally
binding.

Changes to Decision-making

As we have seen, it can hardly be denied that the combination of unanimity
of decision-making in the Council and consultation with the Parliament
has had noticeable effects on the process of decision-making and the
outcomes of deliberations. Decision-making changes have, however,
already occurred in several respects. First, we must recognise that in 2004
the entire landscape of EU decision-making changed quite radically with
the accession of 10 new Member States. The changes, however, run deeper
than simply bringing more discussants to the table. The Amsterdam Treaty
envisaged from the very beginning a first phase of five years during which
unanimous voting in the Council and consultation of the European
Parliament would be the normal mode of decision-making, followed by
changes as the first phase of harmonisation of Member States’ immigration
and asylum laws was completed and the second phase was begun. Hence,
some matters moved automatically, or by unanimous decision of the
Council,*¢ from unanimity and consultation to QMV and co-decision. The
only area still governed by the original procedure is legal migration (Article
63(3) and (4)). The Constitutional Treaty had envisaged consolidating the
normal decision-making procedure as QMV/co-decision throughout the
EU’s activities in building its immigration, asylum and borders/visa policy.
The only exception to this was to be the continued exclusion of compe-
tence over volumes of economic immigration.*” With no immediate pros-
pect of the Treaty coming into force, the final transition to QMV/co-
decision in the field of legal migration will have to come by Council
Decision, as provided for by Article 67(2) EC Treaty. The possibility of
proceeding on this basis is currently being explored by the Commission.*8

46 As from 1 Jan 20035, for measures referred to in Art 62(1), (2)(a) and (3) and Art
63(2)(b) and (3)(b). See Council Dec 2004/927/EC of 22 Dec 2004 providing for certain areas
covered by Title IV of Part Three of the Treaty establishing the European Community to be
governed by the procedure laid down in Art 251 of that Treaty [2004] O] L 396/45.

47 Treaty establishing a Constitution for Europe, Art III-267(5).

48 Implementing The Hague Programme: the Way Forward, COM(2006)331 final, 28
June 2006.
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Decision-making procedures aside, Impact Assessments are now a regu-
lar and familiar feature of the Commission’s legislative drafting and
policy-making work but, as Toner points out, there may be some way to go
before they offer much hope of better lawmaking. Above all, it must be
recalled that they cannot and will never be a substitute for a comprehensive
political commitment amongst all the EU institutions and Member States
to build fair, just, and humane immigration and asylum laws and policies.

More Involvement for the Court of Justice

Another important aspect of the future development of EU migration law
and policy will be the adaptation of the jurisdiction of the Court of Justice
over matters of immigration and asylum. As we have seen, by way of
exception to the standard regime, the jurisdiction of the Court of Justice in
matters covered by Title IV is currently more limited than in other areas
where Community law applies. It is not possible, for example, for a
national court or tribunal of first instance or an ordinary appeal court to
refer questions of interpretation of Community law in these matters to the
Court of Justice for a preliminary ruling. The claimant must first exhaust
all national remedies before the Community Courts can be asked to
interpret the relevant law. It is an anomaly that an area that is particularly
sensitive in terms of fundamental rights does not benefit from the same
jurisdictional control or uniform application throughout Europe as other
areas of EC law. It has also the practical effect of depriving a wide category
of people (asylum seekers, applicants for family reunification, third coun-
try nationals challenging expulsion orders or discriminatory treatment, etc)
of effective judicial protection. The normalisation of the jurisdiction of the
Court of Justice for Justice and Home Affairs matters under the Constitu-
tional Treaty was, therefore, very much welcomed.*® Again, discounting
the possibility of the Constitutional Treaty coming into force, it is urgent
that normalisation proceeds by other means.

As we have seen, under Article 67(2) EC Treaty, the Council should have
taken a decision to adapt the Court’s jurisdiction after a five-year transi-
tional period, which expired on 1 May 2004. The decision requires
unanimity in the Council. Leaving aside the vexed issue of the Council’s
failure to fulfil this legal obligation (on which see Chapter 3 in this

49 Except for the continuation of a limit in the Court’s jurisdiction to rule on the ‘validity
and proportionality’ of police operations. See Constitutional Treaty, Art I1I-377.



From Amsterdam and Tampere to The Hague 21

volume), the Commission has now taken matters into its own hands and
has drafted a Council Decision which is proposing to normalise this area,
with effect from 1 January 2007.50

The EU Charter of Fundamental Rights

A final few words on the emerging agenda must go to the European
Charter of fundamental rights. It is heartening to see the Court of Justice
developing (on the whole) relatively generous jurisprudence in relation to
fundamental rights connected with family reunification, drawing increas-
ingly on the ECHR concept of respect for family and private life. And the
development of the EU’s own Charter of fundamental rights certainly has
the potential to be a significant milestone in the recognition and further
development of rights protection in the EU. Nonetheless, its immediate
effect has been blunted and its real utility diminished first by the failure to
agree binding legal status when the Charter was initially developed, then
by the collapse of the Constitutional Treaty where its binding status would
have been ensured (although with a possibly confusing distinction between
‘rights’ and ‘principles’ in terms of justiciability). The first explicit refer-
ence to it by the ECJ, in the recent case concerning the European
Parliament’s challenge to the Family Reunification Directive, however,
proves that it is a crucial tool in the armoury of those concerned with
rights protection in relation to EU migration law. This, together with the
possibility of essentially normalised jurisdiction of the Court of Justice,
holds out some hope for stemming the worst of the effects of the legislation
that has thus far been adopted and now awaits full implementation.

CONCLUSION

This introductory chapter has sought to chart the major issues that have
arisen in the development of European Community migration and asylum
law since 1999. It has been seen that although indeed a significant amount
of progress has been made, a number of problems have also arisen. These
are partly inherent in the process of seeking agreement on the details of
such difficult and highly politicised issues, however strong may be the case
in general terms for some Community co-operation in these matters.
Nonetheless, this should not cause us to overlook the degree to which these
difficulties have been exacerbated by the lack of democratic participation
in the legislative process. Nor should it excuse the low standards that have

S0 COM(2006)346 final, 28 June 2006, above n 14. The draft Council Decision is
annexed to this Communication.
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led to criticisms that some of the measures agreed arguably breach
fundamental rights and international obligations to which the Member
States are signatories and to which the EU publicly declares itself to be
committed. Much still remains to be done, in both the evaluation and
implementation of the existing acquis and the adoption of further legisla-
tive measures.
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Citizens Without a Constitution,
Borders Without a State: EU Free
Movement of Persons

ELSPETH GUILD

INTRODUCTION

FTER THE REFERENDA in France and the Netherlands at the

end of May and beginning of June 2005, the chances that the

proposed Constitutional Treaty would enter into force rapidly
diminished. In this chapter, I will consider the consequences of the failure
to provide a strong constitutional base for developments on three aspects
of EU law on movement of persons: (i) the rights and complaints of citizens
of the Union; (ii) the legal relationship of citizens and third country
nationals (as non-EU citizens are generally known) and (iii) the transfor-
mation of the law on the control of borders.

Since 1993, citizenship of the Union has appeared as the status of EU
nationals. Only in 2004 was a Directive adopted setting out the rights of
citizens,! but the traditional framework of citizenship—a Constitution—
was lacking. In the UK this is not so striking, as we are accustomed to an
unwritten constitution which is made up of bits and pieces, but for other
Member States this is a rather unsatisfactory state of affairs. Without the
Constitutional Treaty, the EU Constitution will continue to follow the UK
model—made up of odds and ends, treaties, judgments, etc, rather than the
continental model of a document specifying the mechanisms of governance
and the rights of the citizen. But it is not only the vagaries of the
constitutional setting of EU citizenship which are changing. The relation-
ship of citizens and third country nationals is also in transition. In some

! Dir 2004/38/EC of the European Parliament and of the Council of 29 Apr 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Reg (EEC) No 1612/68 and repealing Dirs
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC, [2004] O] L 158/77.
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fields they are converging, in others drifting apart, but, throughout, this
process is complicated by the mechanisms by which third country nationals
become citizens of the Union, most importantly enlargement.

Just as the people of Europe are changing and, with them, the allocation
of rights and duties, so too are the borders of Europe subject to important
changes. The adoption of a Regulation on the Community Border Code?
means that there is a common EU law on how the internal and external
borders of the Union are managed for the purpose of movement of persons
(leaving aside the ‘opted outs>—Denmark, Ireland and the UK). The duties
of border guards to admit or refuse admission to third country nationals
(albeit mainly limited to those arriving for short stays) at the external
border are now set out in EU law. Member States must apply it. The
abolition of the checks at the internal border is similarly specified in EU
law in the Regulation and is no longer a matter for national law. Thus, the
EU has acquired common internal and external border controls but it lacks
a state. I will examine the Regulation for a Community Border Code to see
what the common control is and what it means for the individual. At the
heart of these developments is the EU promise of free movement of
persons.

Free movement of persons in the EU is one of the most immediately
visible and highly valued of the rights of persons living in the EU. It
includes the right of individuals to move, for a wide variety of reasons,
across the EU and is gradually being widened to include third country
nationals. However, there is all too often a gap between the rights of
individuals and their exercise, first at the hands of the administrations of
Member States other than that of their nationality and, secondly, by actors
in the economic and cultural sectors. For many persons entitled to free
movement, the most obvious personal reward of EU law has been the right
not to encounter the public administration at all.

Member States, also, have the right to know who is on their territory.
The right of free movement is not absolute. The interests of public policy,
public security and public health are expressly recognised in EU law as the
grounds on which the right of free movement of persons may be limited.
However, in exercising their duties to secure public policy, security and
health, the Member States must respect the priority of the right of free
movement. The exceptions are exactly that. Their use must be justified by
the Member States when seeking to rely on them and the measures taken
must be proportionate to the legitimate interest protected. Further, as the
European Court of Justice (ECJ) has stated:

2 Reg (EC) No 562/2006 of the European Parliament and of the Council of 15 Mar 2006
establishing a Community Code on the rules governing the movement of persons across
borders (Schengen Borders Code) [2006] OJ L 105/1.
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The requirement for legal certainty means that the legal situation resulting from
national implementing measures must be sufficiently precise and clear to enable
the individuals concerned to know the extent of their rights and obligations.3

This necessary quality of EU law is becoming more important when
assessing the developing EU law on borders and admission, residence and
status of third country nationals.

FREE MOVEMENT OF PERSONS IN THE EU—FROM IMMIGRANTS
TO CITIZENS IN EU LAW?

The Developing EU Law on Free Movement of Persons

The objective of free movement of persons is part of the original EEC
Treaty of 1957. It is in no way new. The end of the transitional period for
free movement of economically active persons came in 1968. The legisla-
tion, which was adopted then, remained more or less in place until 2004
when it was replaced by Directive 2004/38, which had to be implemented
in the Member States by 30 April 2006.# Although it was not clarified by
the ECJ until 1999, the right of free movement of persons for economic
purposes was limited to nationals of the Member States (as certified by the
Member State of origin and not open to question by the host Member
State) and their family members, as defined, of any nationality (subject to
the possibility of extension by secondary legislation).

In 1986, the Single European Act added what is now Article 14 EC
Treaty providing for the abolition of border controls among the Member
States for the movement of persons. For the first time, the right not to be
controlled on crossing the internal borders of the EU applied not only to
nationals of the Member States and their family members of any national-
ity, but to anyone within the Union. The transposition date was 31
December 1992 but on account of political difficulties, which included
implacable opposition by the UK and the Schengen experiment in the
abolition of border controls among a limited group of states outside the
exigencies of EU law, it was not respected. Instead, the abolition of border
controls among the Member States (excluding Denmark, Ireland and the
UK) was achieved by the insertion of the Schengen acquis into EU law in
1999.

In 1990, EU law in this field acquired a new aspect—secondary
legislation providing a right of free movement for the economically
inactive, such as pensioners and the independently self-sufficient, as well as

3 Case C-136/03 Dé6rr and Unal [2005] ECR 1-04759, para 52.
4 Above n 1.
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students, provided that they could support themselves without public
funds. This extension was then completed when in 1993, with the entry
into force of the Maastricht Treaty, the nationals of the Member States
became citizens of the Union. They acquired new rights (such as the right
to vote and stand for election) but as regards free movement there was
little added, if anything. In September 2001, the ECJ first stated that
‘Union citizenship is destined to be the fundamental status of nationals of
the Member States’,* though it would not be until 2002¢ that the Court
would find that the right of citizens of the Union to move and reside has
direct effect in the legal orders of the Member States.

It would be incomplete to fail to mention the important dates of 1 May
2004 and 1 January 2007, which saw the enlargement of the EU to 27
Member States. The citizens of the new Member States all became citizens
of the Union. But, except for nationals of Cyprus and Malta, the rest did
not enjoy the right of free movement as workers, as the Accession Treaties
delayed this right (the final date for free movement of workers for
nationals of the 2004 Member States is 1 May 2011; for the 2007 Member
States nationals it is 2014). The first delay was between 1 May 2004 and 1
May 2006 when there was a presumption against any new right of access
to the labour market. However, workers who had already completed 12
months in the labour force of an old Member State had protected rights.
From 1 May 2006 until 1 May 2009 Member States may, on the basis of a
prior notification to the Commission, retain the exclusion of free move-
ment of workers regarding nationals of the eight new Member States (AS8).
Thereafter, there is a very strong presumption in favour of free movement
of workers, which can be displaced only on serious grounds and for a
further period of two years. Three Member States applied free movement
of worker rights to A8 workers, either fully on accession of the A8 (Ireland
and Sweden) or subject to a very light a posteriori control (the UK). On 1
May 2006, a further four ‘old” Member States lifted transitional restric-
tions on movement of workers from the A8—Finland, Greece, Portugal
and Spain, and in July 2006 Italy also removed the restriction.

It is important, however, to note that it is only the right of free
movement of workers which is delayed. Nationals of the new Member
States are entitled to enjoy immediately on accession the right of free
movement of the self-employed, of service providers and service recipients.
It may well be that the reluctance of the ‘old” Member States to permit free
movement of workers from the beginning has resulted in increased
pressure and concerns about abuse of the other rights of economic free
movement by nationals of the ‘new’ Member States. The spectre of the

5 Case C-184/99 Grzelczyk [2001] ECR 1-6193, para 31.
6 Case C-413/99 Baumbast [2002] ECR 1-7091.
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Polish plumber has most unjustly haunted some of the discussions on
liberalisation of service provision in the EU.

The EU has not finished enlarging. Bulgaria and Romania joined in
2007. In the Accession Agreements the same provisions on delay of free
movement of workers appear as regards the eight new Member States of
2004. Negotiations with Turkey on accession began in October 2005. The
issue of free movement of workers is rather sensitive. The Commission has
suggested that there may be need for a permanent safeguard provision
which could be invoked to limit movement of workers from Turkey.” The
position regarding Croatia’s accession remains in the balance.

The adoption of Directive 2004/38 provides an important staging point
for citizens of the Union as regards their right of free movement. While
there have not been very many additions to the rights of movement of
citizens of the Union, the rights have now been consolidated (with some
exceptions relating to family members) in one document, which applies to
all categories of citizens of the Union exercising their free movement rights.
The right of free movement is still open to limitation by the Member States
on the basis of public policy, public security and public health. However,
for those citizens of the Union who reside in a host Member State for more
than three months (under that period their identity card or passport is
sufficient proof), there is no longer an obligation to obtain a residence
permit. This document is replaced by a registration certificate, which must
be issued immediately on presentation of a very limited list of documents.
Member States are no longer required to oblige citizens of the Union to
obtain registration certificates but, if they do, citizens may not face
sanctions that are either disproportionate or discriminatory (Article 8).
After five years’ residence in the host Member State in a qualifying
capacity, the citizen of the Union obtains a right of permanent residence,
which is no longer dependent on his fulfilling the qualifying criteria. What
this means, in effect, is a right to enjoy social assistance (see below). While
Member States remain prohibited from refusing admission or expelling
citizens of the Union except on grounds of public policy, public security
and public health, where the citizen of the Union has permanent residence,
there is a further qualification that the grounds must be serious (Article
28). As the jurisprudence of the EC] on the interpretation of the terms
public policy, security and health is already very restrictive as regards
Member States’ justification of exclusion and expulsion, this further

7 Communication from the Commission to the Council and the European Parliament—
Recommendation of the European Commission on Turkey’s progress towards accession,
COM(2004)656 final.
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strengthening of the right of residence seems to bring it very closely into
line with the right of nationals of the state.®

The Position of Third Country National Family Members of Migrant
Citizens of the EU

Third country national family members of citizens of the Union who
exercise their free movement rights are entitled to the same treatment as
their EU national principal. The class of family members entitled to
admission include spouses and registered partners if the host state already
gives broadly similar treatment to married couples, and direct descendants
under 21 or dependent, and dependent direct relatives in the ascending line
(Article 2). They are entitled to work or self-employment. Three issues
have given rise to substantial friction in the Member States regarding these
family members.

The first issue is: are non-EU national family members to be treated as
citizens of the Union or as third country nationals in national legislation?
This issue was recently under discussion before the EC]J in a case regarding
the inclusion of third country family members of citizens of the Union in
the Schengen Information System (SIS) as persons to be refused admission.®
The SIS applies to third country nationals only as regards alerts to be
refused visas and admission. It is unlawful for citizens of the Union to
appear in the Article 96 (Convention Implementing the Schengen Agree-
ment 1990—CISA) database (an issue which has caused quite a lot of work
removing the nationals of the new Member States from the database).
Spain considered that third country national family members of migrant
citizens of the Union are to be treated as third country nationals rather
than assimilated to the position of their principals, nationals of the
Member States. As a result Spain refused visas to the third country national
spouses of migrant citizens of the Union to join EU national principals in
Spain on the ground that there was a SIS alert in existence. When the EC]J
considered the matter, it held that alerts on the basis of Article 96 CISA in
respect of third country national family members of citizens of the Union
could be held in the SIS. It went on to find:

[T]he inclusion of an entry in the SIS in respect of a national of a third country
who is the spouse of a Member State national does indeed constitute evidence
that there is a reason to justify refusing him entry into the Schengen area.
However, such evidence must be corroborated by information enabling a

8 See the comments of Ockleton J on the strengthening of these rights in the first case to
consider the Dir, MG and VC v Secretary of State for the Home Department [2006] UKAIT
00053.

¥ Case C-503/03 Commission v Spain [2006] ECR 1-1097.
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Member State which consults the SIS to establish, before refusing entry into the
Schengen Area, that the presence of the person concerned in that area constitutes
a genuine, present and sufficiently serious threat affecting one of the fundamen-
tal interests of society.10

What this does, in effect, is to make the strict EU criteria regarding
territorial exclusion of EU citizens and their family members the standards
which must be clearly applicable in the SIS. When properly applied this is
likely to transform at least parts of the SIS, making it more transparent and
less arbitrary.

Secondly, what happens if the EU national principal leaves the host
Member State or the couple divorces? This issue arises primarily for
spouses, not for children as they will usually have the nationality of a
Member State (though not necessarily—for instance when they are children
of a first marriage of the third country national spouse). Children who are
nationals of a Member State will have a right of residence as citizens of the
Union (there may be questions about the requirement that they have
sufficient funds to support themselves) and they will have the right to have
their third country national parent remain with them in order that they
may exercise their right of residence as citizens.!! The state of the marriage
and the whereabouts of the citizen of the Union principal (ie parent) are
irrelevant here. Where there is no EU national child, so long as there is a
third country national child who is considered a child of the family, if the
EU national principal remains resident in the host Member State, then the
child will have a right of residence. But if the parent leaves the state
definitively, the child’s claim to remain on the territory will depend on his
or her right to schooling. As far as T am aware, there is no decision of the
ECJ on this question regarding third country national children, only as
regards EU national children.!2

Previously, the third country national spouse did not acquire an EU
independent right of residence, but this has changed under Directive
2004/38, which creates such an independent right after five years’ qualify-
ing residence (Article 16(2)).!3 Before transposition of the Directive into
national law, the status of the third country national spouse and third
country national children remained dependent on the continuity of the
marriage for the spouse and the continued residence of the EU national
principal in the host Member State. Article 13(2) of the new Directive also
protects the residence of third country national family members before
they acquire a permanent residence right in four situations: (i) where the

10" Ibid, para 53.
1 Case C-200/02 Chen [2004] ECR 1-9925.
2 Case 390/87 Echternach and Moritz [1989] ECR 723.
13 There is one exception for widow(er)s of EU national workers who have fulfilled certain
criteria on length of work in the Member State (Reg 1251/70 [1970] OJ L43/1).

==
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marriage (or registered partnership) has lasted three years including one in
the Member State; (ii) where the third country national spouse has a court
order of custody of his or her child or children; (iii) where continued
residence is warranted by particularly difficult circumstances, such as
where the individual has been a victim of domestic violence during the
marriage; or (iv) where the spouse has a court order of access to a minor
child in the host Member State.

Thirdly, when can the family return to the Member State of nationality
of the EU national principal? Here the underlying problem is that EU law
on family reunification for nationals of the Member States is more
generous as regards both the definition of qualifying family members!4 and
the conditions which must be fulfilled!s than national law in a number of
Member States. Following the ECJ’s decision in Surrinder Singh in 199216
after enjoying the right of family reunification in EU law in a host Member
State while exercising an EU free movement right, the family is entitled to
return to the home Member State of the EU national. Thus, citizens of
Member States with more restrictive family reunification rules for their
own nationals than those which exist in EU law are encouraged to move to
another Member State to enjoy family reunification rights as migrant
citizens of the Union so that they can return sooner or later to the state of
origin and enjoy those rights at home as well. One of the questions which
arises frequently here is: how long does the family need to remain in the
host Member State? There is no ECJ guidance on this issue; so long as the
exercise of the economic activity by the EU citizen is genuine and effective,
the reasons the family has moved are irrelevant—even if they are exclu-
sively so that the family can enjoy family reunification. A rather perplexing
decision of the ECJ in 20037 seems to indicate that third country national
family members must have a regular status at some point somewhere in the
Union before they can acquire a right of residence on the basis of EU law,
though this judgment is difficult to reconcile with the decision in MRAX,
which recognises the direct effect of the EU rights of entry and residence of
third country national family members, irrespective of whether that family
member has already been admitted as a resident in another EU Member
State.!8

4 Spouses, children up to 21 years old and thereafter if dependent, direct relatives in the
ascending line (except for students): see Art 7(4) Dir 2004/38 [2004].

15" These are limited to the exercise of a right of free movement, if economically active; the
activity must be more than marginal and ancillary, ie genuine and effective; and there must be
sufficient housing ie considered normal in the region. Only the economically inactive and
students are required to have sufficient resources not to be a burden on the social assistance
system of the Member State and sickness insurance. See Art 7(1) Dir 2004/38.

16 Case C-370/90 Singh [1992] ECR [-4265.

17" Case C-103/01 Akrich [2003] ECR 1-9607.

18 Case C-459/99 MRAX [2002] ECR 1-6591.
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At the heart of the issues which arise in respect of third country national
family members of migrant citizens of the Union is the wish of a number of
Member States to exclude family members either of their own nationals or
the nationals of other Member States. These Member States’ desire to
continue to apply national aliens’ law to these persons rather than the
provisions of EU law, which have either direct effect or direct applicability,
results in the distortion of EU rights of family life.

OBSTACLES TO FREE MOVEMENT OF PERSONS: CONCLUSIONS
FROM THE JURISPRUDENCE OF THE EUROPEAN COURT OF
JUSTICE

The concerns of citizens of the Union and their families regarding exercise
of their rights of free movement can be seen from the jurisprudence of the
ECJ. As individuals only rarely have direct access to the Court of Justice
according to very strict rules of standing, virtually all the cases about
individuals which come before the Court do so via references from
national courts presented with questions on the interpretation of EU law.
The cases fall into four main categories (leaving aside those of third
country family members which have already been considered above). These
are: (i) expulsion; (ii) recognition of diplomas in order to access employ-
ment; (iii) administrative obstacles in respect of the exercise of economic
rights; and (iv) access to social benefits in the host Member State. T will
consider here some cases which typify the kinds of issues which arise and
the manner in which the ECJ approaches and resolves them.

Expulsion

Salah Oulane, a French national, was stopped in the Netherlands on
suspicion of illegal residence on 3 December 2001. He stated that he was a
French national in the Netherlands on holiday for approximately three
months, but he did not have an identity document with him at the time he
was stopped. He was immediately detained on the ground that there was a
risk that he would evade deportation. On 7 December 2001, he presented
his French identity document (the judgment does not tell us how it was
delivered to him in detention), at which point the Dutch authorities
accepted that he was a citizen of the Union and no longer contested his
statement that he was a tourist. Nine months later he was arrested again,
this time by the railway police in Rotterdam as he was in a goods tunnel
closed to the public. Again, he did not have identity documents with him
and, once again, he was detained with a view to deportation. On this
second occasion he stated he had been 18 days in the Netherlands and that



34  Elspeth Guild

he wanted to return to France. He was deported to France six days later.
He appealed against his treatment and the national judge referred nine
questions to the EC]J for clarification.!®

The Court answered the questions in four groups. First, does a citizen of
the Union have to produce an identity document as evidence of the fact
that he or she is exercising a right of service receipt? The Court recalled
that ‘the principle of freedom of movement is one of the foundations of the
Community. Accordingly, provisions enshrining that principle must be
given a broad interpretation.’ It confirmed that the presentation of a valid
identity card or passport in order to prove that the person is a citizen of the
Union is no more than an administrative formality, the sole object of which
is to provide national authorities with proof of a right which the person
has directly by virtue of his or her status. Thus, the production of an
identity document or passport cannot be the sole means of proving his
identity and nationality. The individual is entitled to exercise his or her
right where identity can be proven unequivocally by other means.

In the second group of questions which the Court considered, the main
issue was whether the obligation on a citizen of the Union to produce on
demand an identity document is lawful where own nationals are not under
such an obligation. Here the Court relied directly on Article 49 EC Treaty,
the right of service provision. The Court noted that this constitutes
discrimination contrary to that provision: ‘[sJuch different treatment is
prohibited by the Treaty’. In the third set of questions the main issue was
about the legality or otherwise of the detention of Mr Oulane. The Court
stated:

[D]etention and deportation based solely on the failure of the person concerned
to comply with legal formalities concerning the monitoring of aliens impair the
very substance of the right of residence directly conferred by Community law
and are manifestly disproportionate to the seriousness of the infringement.2°

The argument of the Dutch authorities that there may be a subsequent
award of damages was considered by the Court to be irrelevant. The
detention, without justification on the basis of public policy, public security
or public health, as interpreted by the Court, was an unjustified infringe-
ment of the right of service provision, and contrary to Article 49 EC
Treaty.

The final group of questions which the Court considered relates to the
definition of a recipient of services under the relevant Directive (73/148).21

19 Case C-215/03 Oulane [2005] ECR I-1215.

20 Ibid, para 40.

21 Council Dir 73/148/EEC of 21 May 1973 on the abolition of restrictions on movement
and residence within the Community for nationals of Member States with regard to
establishment and the provision of services [1973] OJ 1973 L 172/14 (now repealed by Dir
2004/38, above n 1).
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Is a Member State entitled to assume that a citizen of the Union is not
exercising a Treaty right of service receipt when he or she is unable to give
a fixed abode or residence and has no money or luggage? Here the Court’s
answer is slightly more ambiguous. The Court has regard to the Directive’s
wording, which permits a three-month period of access to and residence on
the territory of a host Member State solely on the basis of an identity
document or passport; thereafter the Directive states that the host Member
State is to issue a residence certificate establishing the right. At that point
the Member State may require proof that the individual comes within one
of the classes of persons referred to in the Directive. Nonetheless, the Court
confirms that where the means of evidence are not specified evidence may
be adduced by any appropriate means. No further guidance is given in this
regard.

Thus, the Court stresses the importance of the right of free movement
for all citizens of the Union and places emphasis on the right of the
individual against interference by the Member State. It excludes detention
as a ‘normal’ procedure in respect of Union citizens who are exercising free
movement rights and places them on a strong basis of equality with the
state’s own nationals as regards the duty to produce identity documents.
Again, the ECJ confirms that expulsion and exclusion of Union citizens
exercising free movement rights are not allowed unless the state can justify
the ground. As regards evidence that the individual is actually exercising a
right, the EC]J sets the threshold very low for the individual.

Recognition of Diplomas

The right of free movement for the purposes of study and economic
activity loses much of its attraction if the diploma obtained is not
recognised in the state where the citizen of the Union seeks to exercise an
economic activity. Problems arise for two main groups: (i) those nationals
of one Member State who go to another Member State to exercise an
economic activity and are frustrated by the national authorities of the host
Member State, which place obstacles in the way of the recognition of the
diploma; and (ii) nationals of one state who obtain diplomas in other
Member States, then return to their Member State of origin and seek to
rely on their diploma to exercise their economic activities.

Ms Aslanidou falls into the second category. She is a Greek national who
obtained a diploma in physiotherapy in Germany and returned to Greece.
She sought to exercise her profession there, but her application was refused
on technical grounds which were outside the scope of the relevant
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Directive (92/51).22 Under the Directive an individual in such circum-
stances is entitled to authorisation to take up the regulated profession. The
Member State is not permitted to make such authorisation dependent on
the recognition of the qualification by the national authorities. The
Member States may not continue to apply their national rules on recogni-
tion of diplomas obtained in other Member States where the diplomas
come within the terms of the Directive. Recognition is automatic and the
host Member State is obliged to issue the authorisation, subject only to
requirements of good character and the like specified in the Directive
itself.23

As in the first case, one notes the Court’s strong position in support of
the right of free movement of workers and the obligations on the Member
States, which are part of the exercise of that right. In the Court’s
interpretation of the right of movement, the individual is entitled to the
relevant document in order to exercise economic activities.

Obstacles of an Administrative Nature

Other administrative obstacles also appear in the way of nationals of one
Member State seeking to exercise economic activities in another. An
example of these arises in the case of Coname, a company which obtained
a contract for the award of services covering the maintenance, operation
and monitoring of the methane gas network for the Comune di Cingia de’
Botti (Italy).2* The Comune notified the company that it was awarding the
contract to a company in which the Comune held a 0.97 per cent share.
The Court was not impressed by the argument that the interest of the
Comune in the second company was a special circumstance. Instead it
noted that the lack of transparency meant that no undertaking, whether in
Italy or another Member State (and it is the interests of undertakings in
other Member States which bring the matter within the scope of EU law),
could have a real opportunity of expressing its interest in obtaining the
concession, as there was no possibility that it would be able to obtain
sufficient information regarding the possible contract to express its inter-
est. The Court stressed that the minimum requirements to ensure that
undertakings in other Member States could apply include ensuring that
such undertakings can have access to appropriate information regarding
the concession before it is awarded so that they can be in a position to
express an interest in obtaining such a concession.

22 Council Dir 92/51/EEC of 18 June 1992 on a second general system for the recognition
of professional education and training to supplement Dir 89/48/EEC [1992] OJ L 209/25.

23 Case C-142/04 Aslanidou [2005] ECR 1-7181.

24 Case C-231/03 Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti
[2005] ECR 1-7287.
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The concern of the Court is to secure a level playing field for nationals of
all the Member States as regards economic opportunities in other Member
States. Administrative obstacles to market access are rarely permissible
without very exceptional circumstances which fulfil the limited criteria.

Access to Social Benefits

The final field in which citizens of the Union have sought to establish rights
of equality and to which Member States have been resistant is access to
benefits. Here the key issue has been the link of the individual to the
Member State. Among the key decisions of the ECJ on social benefits as
citizenship rights?S three are about students (Grzelczyk, D’Hoop and
Bidar) and their access to social benefits. In each case the host Member
State sought to exclude from social benefits tied to the status of students
(or former students) nationals of other Member States (or in D’Hoop’s case
the state’s own national who had studied abroad). In all three cases the
ECJ found in favour of the young people on the ground that their
citizenship right includes a right to equal treatment even in the field of
social benefits. In Bidar, the EC] found it necessary to reverse its previous
jurisprudence on the basis of citizenship itself.26 However, central to the
ECJ’s decision in all three cases was the link of the student to the host
Member State. Grzelczyk had already studied for a number of years in the
host Member State before he sought some help to get to the end of his
studies. D’Hoop had attended secondary school in a Member State other
than that of her nationality and then returned home to complete her higher
education, and subsequently sought a benefit which the home state had
made dependent on completion of secondary education in that state, at
least for those who were not children of migrant workers. In Bidar the EC]
puts it this way:

25 Cases C-184/99 Grzelczyk [2001] ECR 1-6193; C-224/98 D’Hoop [2002] ECR
1-6191; C-138/02 Collins [2004] ECR [-2703; C-456/02 Trojani [2004] ECR [-7573 and
C-209/03 Bidar [2005] ECR 1-2119.

26 ‘It is true that the Court held in Lair and Brown (paras 15 and 18 respectively) that “at
the present stage of development of Community law assistance given to students for
maintenance and for training falls in principle outside the scope of the EEC Treaty for the
purposes of Article 7 thereof [later Article 6 of the EC Treaty, now, after amendment, Article
12 EC]”. In those judgments the Court considered that such assistance was, on the one hand,
a matter of education policy, which was not as such included in the spheres entrusted to the
Community institutions, and, on the other, a matter of social policy, which fell within the
competence of the Member States in so far as it was not covered by specific provisions of the
EEC Treaty. However, since judgment was given in Lair and Brown, the Treaty on European
Union has introduced citizenship of the Union into the EC Treaty and added to Title VIII
(now Title XI) of Part Three a Chapter 3 devoted inter alia to education and vocational
training (Grzelczyk, paragraph 35)’: Bidar, above n 25, paras 38, 39.
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In the case of assistance covering the maintenance costs of students, it is thus
legitimate for a Member State to grant such assistance only to students who have
demonstrated a certain degree of integration into the society of that State.2”

[TThe existence of a certain degree of integration may be regarded as established
by a finding that the student in question has resided in the host Member State for
a certain length of time.28

In the struggle of EU citizens and the Member States surrounding access to
social benefits, the student cases indicate the emergence of a concept of
integration based on residence in that Member State which is a necessary
link to the right to social benefits.

If one looks at the non-student cases on citizenship and social benefits,
Collins and Trojani represent the norm. In both cases the applicants are
nationals of one Member State present on the territory of a host Member
State. In both cases, had they been nationals of the host state they would
have been either entitled to the contested benefit or in a substantially better
position to claim it. In the case of Mr Collins, the application of a
residence test for access to a social benefit meant that he was disadvan-
taged. The ECJ] held that a residence test may be compatible with
citizenship of the Union if its purpose is to establish that there is a genuine
link between the individual and the employment market of that state
(hence a fragmentation of the idea of the EU labour market). But a
proportionality test will also be applied, in that the requirement cannot go
beyond what is necessary to achieve the legitimate aim. In Trojani, the ECJ
appears rather unsympathetic to the situation of the citizen of the Union,
who is a tramp in need of hostel accommodation in a Member State other
than that of his underlying nationality. Had Trojani been a Belgian
national (rather than a French national in Belgium), it appears from the
judgment that he would have been entitled to the social benefit under
Belgian law. But he is not. The EC]J finds:

In those circumstances, a citizen of the Union in a situation such as that of the
claimant in the main proceedings does not derive from Article 18 EC the right to
reside in the territory of a Member State of which he is not a national, for want
of sufficient resources within the meaning of Directive 90/364.2°

The integration test, which appears to be at work in these judgments, is the
link to the labour market. Citizenship itself will not achieve the link; the
individual must also be integrated in some durable way into the national
labour market.

The right which all of these citizens of the Union seek is equal treatment
with nationals of the host Member State as regards social benefits. It is

27 Ibid, para 57.
28 [bid, para 59.
2% Trojani, above n 25, para 36.
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exactly this aspect of citizenship which the host Member State is unwilling
to recognise. The EC]J proves itself somewhat circumspect as regards that
equal treatment right where it costs Member States money. In particular, it
appears willing to separate the right to residence from the right to equal
treatment in social benefits. Only where the individual gains the trust of
the Member State, evidenced by the issue of a residence permit, does the
ECJ seem to be willing to accord an equal treatment right in this rather
sensitive area. With the entry into force of Directive 2004/38 and the
abolition of residence permits, it is unclear how the individual will
evidence his or her right.

Free Movement and Immigration—Who are the Citizens and who are the
Immigrants?

Third country nationals are those persons who do not hold the nationality
of a Member State (either new or old). As has been clarified by the EC]J,
the rights of free movement of workers, the self-employed and service
providers are limited to nationals of the Member States. The jurisprudence
of the Court is more ambiguous about the rights of service recipients, such
as tourists, though it is unclear whether this status can give rise to a right
of movement for third country nationals. In 1986, the Single European Act
enlarged the scope of the right of free movement of service providers to
include the ability to adopt measures providing for the free movement of
third country national service providers. This opportunity has not been
taken up. Although the Commission proposed a Directive to provide for
this in 1999, this was withdrawn. The extension was reintroduced in the
draft Services Directive in 2005, but withdrawn in the face of heavy
criticism by some Member States and social partners.

EU nationals, however, have a right to exercise free movement rights
which right entails a movement right for third country nationals. In
particular, EU businesses which provide services across EU borders are
entitled to deploy their personnel of any nationality for this purpose.3©
While it appears that Member States can require that the third country
national personnel have been lawfully admitted to a Member State, other
obstacles, such as obligatory periods of previous employment with the
enterprise before the deployment, are not permissible.3!

Third country nationals are entitled to rely on all EU free movement
rights except those of movement of persons. Thus, for example, they are
not excluded from the personal scope of free movement of goods or
capital. Further, by virtue of agreements between their countries of origin

30 Case C-43/93 Vander Elst [1994] 1-3803.
31 Case C-445/03 Commission v Luxembourg [2004] ECR I-10191.
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and the EU, some third country nationals enjoy some rights which are
attached to free movement of persons, such as security of employment and
residence, equal treatment in social security, education, etc. The most
extensive of such rights accrue to Turkish workers under the EC-Turkey
Association Agreement and the Decisions of the Association Council, in
particular Decision 1/80, which has been the subject of substantial juris-
prudence from the ECJ.32 However, there are also rights of self-
employment in the agreements with Bulgaria, Romania and Croatia and
employment and social security protection rights in a wide number of
other agreements. The Court has held some of these rights to be directly
effective.33

Between 1992 and 1999 there was much dissension among the Member
States (mainly between the UK and the rest) as to whether third country
nationals have the right of free movement attendant on the abolition of
border controls under Article 14 EC Treaty. In 1999, the Amsterdam
Treaty made it clear that they do have the right to move without control
among the Member States, ie to enjoy the rights of free circulation in
Article 62 EC Treaty. I will return to this issue in the next section. The
1999 changes also brought into the competence of EC law immigration
and asylum as regards third country nationals. A five-year period, ending
on 1 May 2004, required the adoption of measures under these new
powers. Regarding legal migration, the measures adopted are:

— Regulation 1030/2002 on residence permit format;3*

— Regulation 859/2003 on third country nationals’ social security;3S
— Directive 2003/86 on family reunion;3¢

— Directive 2003/109 on long-term residents.3”

The second five-year period is the subject of the Hague Programme
adopted by the Council and the Commission, setting out the agenda of
measures to be adopted. According to this agenda, there will be signifi-
cantly less new legislation than in the first five years of Community
competence.38

Most significant for third country nationals lawfully living in the EU are
the two Directives on long-term resident third country nationals and on
family reunification for third country nationals. First, Directive 2003/109

32 See K Groenendijk, ILPA European Update, June 2005.

33 Cases C-235/99 Kondova [2002] ECR 1-6427; C-268/99 Jany [2002] ECR 1-8625.

34 [2002] O] L 157/1.

35 [2003] O] L 124/1.

36 [2003] O L 251/12.

3712004] O] L 16/44.

38 For a commentary on the new multi-annual programme see ILPA, Response to the
Hague Programme: EU Immigration and Asylum Law and Policy, available at
www.ilpa.org.uk.
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on long-term resident third country nationals provides that third country
nationals who have resided lawfully in a Member State for a period of five
years (except for certain excluded classes such as refugees, and an
exception for students who must complete 10 years’ residence in a Member
State) have a right to move and exercise economic activities as workers,
self-employed, service providers or recipients or as students in any of the
Member States.3® They may also move for other purposes subject to an
economic self-sufficiency requirement. This right derives from EU law, not
national law, and had to be transposed by January 2006. Thus, so long as
the individual has completed the qualifying five years of lawful residence in
accordance with the conditions, he or she has the right, notwithstanding
what national law may state. Further, the Directive does not recognise any
delay in the right. All those third country nationals who fulfil the
requirements as at the transposition date are entitled to the free movement
right. This Directive is likely to result in substantial new friction between
the authorities of the Member States and third country nationals who seek
to rely on their rights.

The second important Directive is that on family reunification. Directive
2003/86 creates a right of family reunification for third country nationals
in EU law. While there are conditions of support and accommodation, and
the group of family members with which third country nationals enjoy a
right of reunification is substantially smaller than that which applies to
migrant citizens of the Union (ie it includes only spouses and minor
children), it is nonetheless a substantial step for EU law.40

FREE MOVEMENT WHERE? THE EXTERNAL BORDER AND THE
INTERNAL BORDER

In the contentious period from 1985 to 1999, the relationship between the
internal and external borders of the EU was central. The creation of the
internal market required the abolition of intra-Member State border
controls, including on the movement of persons. However, control of the
external border as regards the movement of persons remained a matter of
national competence. This bifurcation of responsibilities and competences
led to endless difficulties, not least as, in order to have the confidence to
abolish internal border controls, the Member States considered that they
needed confidence in one another’s application of external controls. The
control of the EU external border can be divided into two parts: (i) the
common territorial border; (ii) the virtual border created by the mandatory

39 See S Carrera and T Balzacq, Migration, Borders and Asylum: Trends and Vulnerabili-
ties in EU Policy (Brussels CEPS, 2005). Also Ch 14 in this volume.
40 See Ch 15 in this volume for a detailed legal analysis of Dir 2003/86, above n 36.
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visa system. I will deal with these separately, devoting substantially more
attention to the common territorial border, in respect of which a Commu-
nity Code has been adopted in the form of a Regulation,*! than to the
virtual border where, only in May 2006, the Commission submitted a
proposal for a Regulation.*2

The Common Territorial Border

The development of an EU common system of border controls took place
within the Schengen arrangements. Starting in 1985, the Schengen Agree-
ment called for the abolition of intra-Member State controls (a precursor
to Article 14 EC Treaty) and, as a flanking measure, the common control
of the external border. The nuts and bolts of the system were set out in the
1990 Schengen Implementing Agreement and the operational measures
adopted by an Executive Committee. In 1999, the Amsterdam Treaty
moved these arrangements into EU law, but with an opt-out for Denmark,
Ireland and the UK.

When the Schengen acquis (as it came to be known) was inserted into
the treaties, it was published for the first time in the Official Journal.
However, the Common Border Manual was not published as it was
considered confidential.*3> Thus only officials qualified to read the confi-
dential material could know what the rules were for the crossing of the
external borders of the EU.

Further, the insertion of the border code as part of the Article 62 EC
Treaty acquis on abolition of border controls led to substantial problems as
regards updating the Manual. The Council reserved the power (which had
previously been exercised by the Schengen Executive Committee) to do so
to itself by virtue of Regulation 790/200144 which reservation was chal-
lenged by the Commission before the ECJ.* The Court upheld the validity
of the Regulation, but only for the duration of the first five-year transi-
tional period. The end of the five-year period also required the Council to

41 Reg establishing a Community Border Code, above n 2.

42 Proposal for a Reg of the European Parliament and of the Council amending the
Common Consular Instructions on visas for diplomatic missions and consular posts in
relation to the introduction of biometrics including provisions on the organisation of the
reception and processing of visa applications, COM(2006)269 final, 31 May 2006.

43 The Schengen acquis—Decision of the Executive Committee of 28 April 1999 on the
definitive versions of the Common Manual and the Common Consular Instructions (SCH/
Com-ex (99) 13) [2000] OJ L 239/317, at 403.

44 Council Reg (EC) No 790/2001 of 24 April 2001 reserving to the Council implementing
powers with regard to certain detailed provisions and practical procedures for carrying out
border checks and surveillance, [2001] O] L 116/5.

4+ Case C-257/01 Commission v Council [2005] ECR 1-345.
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take a decision on moving the law-making procedure to co-decision with
the European Parliament. For the field of borders, the decision took effect
from 1 January 2005.46

In May 2004, the Commission proposed a Regulation establishing a
Community Code on the rules governing the movement of persons across
borders.#” This Community Code was designed to replace the Schengen
Common (Border) Manual, which was still confidential. It was the first
measure to be adopted by the EU under the new co-decision procedure by
the European Parliament and Council on 23 June 2005. Formal adoption
took place on 13 April 2006: it is now Regulation 562/2006,*8 and applies
from 13 October 2006. The Community Code comes hard on the heels of
the establishment of the External Borders Agency of the EU by Regulation
2007/2004,#° which agency started work on 1 May 2005 based in
Warsaw.> The two together are intended to form a new stage in the law
and management of the EU’s external border.

The Commission’s proposal for the Community Code states that it goes
well beyond a mere recasting of the Common Manual, though this is
somewhat difficult to determine as the Manual was not published. How-
ever, from the references in the Commission’s explanatory memorandum,
which accompanied the proposal, almost every provision is prefaced by a
reference to the Common Manual and highlights the similarity or identical
nature of the measure. Like the Common Manual, the Community Code
covers the crossing of both the external and internal borders of the
Member States. I will examine them in this order as well. Regarding the
2004 and 2007 Member States, the Accession Acts (Article 3(1)) provide
that these Member States are required to apply immediately the external
borders acquis of the EU though they are not entitled to enjoy the abolition
of internal borders until a later date. That later date has not yet been set,
but will probably be in 2008 for the Member States which joined the EU in
2004.

Crossing the External Border

The personal scope of the Community Code applies to any person crossing
the internal or external border of the EU, but without prejudice to the

46 Council Dec 2004/927/EC of 22 December 2004 providing for certain areas covered by
Title IV of Part Three of the Treaty establishing the European Community to be governed by
the procedure laid down in Art 251 of that Treaty, [2004] O] L 396/45.

47 COM(2004)391 final.

48 Above n 2.

49 Council Reg (EC) No 2007/2004 of 26 Oct 2004 establishing a European Agency for
the Management of Operational Cooperation at the External Borders of the Member States of
the European Union [2004] OJ L 349/1.

39 Ch 12 in this volume examines the External Border Agency’s role and powers.
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entitlements of persons enjoying Community free movement rights (includ-
ing third country national family members) and the rights of refugees and
persons requesting international protection. It is worth noting here that
while the internal market of the EU now includes 27 Member States, the
internal border of the EU within which there is no control on the
movement of persons applies to only 13 of those Member States (excluding
Ireland, the UK and the 2004 and 2007 Member States), but includes
Iceland and Norway. Thus the internal border of the EU cuts through the
heart of the EU’ internal market. Its material scope includes the manner in
which the control of the crossing of internal and external frontiers of the
EU Member States takes place. Unlike its Schengen predecessor, the Code
now creates a strong presumption, if not a right, for a third country
national to enter the EU where the conditions are fulfilled. The wording is
‘for stays not exceeding three months per six month period, the entry
conditions for third country nationals shall be the following ...”s' (see
below regarding the conditions). The criticism which Cholewinski so
cogently made against the Schengen Border Manual, that it provided only
that the third country national ‘may’ be granted admission, appears to
have been rectified.’2 At the insistence of the European Parliament, an
Article entitled ‘conduct of border checks’ has been introduced, which
requires border guards fully to respect human dignity and that ‘any
measures taken in the performance of their duties shall be proportionate to
the objectives pursued by such measures’.s3 Further it states that ‘[w]hile
carrying out border checks, border guards shall not discriminate against
persons on grounds of sex, racial or ethnic origin, religion or belief,
disability, age or sexual orientation’.54

This is a particularly important addition which must not be forgotten
irrespective of the situation in which public officials may find themselves. I
was rather surprised when a Member State’s official who had participated
in the negotiations in the Council on the Code gave (in public) as an
example of an issue yet to be resolved regarding joint procedures by EU
border guards legal protection of guards when they draw their guns. I had
rather thought that border guards draw their entry stamps at the border. It
seems more appropriately the job of the military to draw their guns at the
external borders.

The entry conditions for third country nationals are, for the purposes of
this investigation, the most important part of the Community Code. For

1 Art 5(1) of Reg 562/2006 [2006] O.]. L105/1.

52 R Cholewinski, ‘No Right of Entry: The Legal Regime on Crossing the EU External
Border’ in K Groenendijk, E Guild and P Minderhoud, In Search of Europe’s Borders (The
Hague, Kluwer Law International, 2003) at 105-30.

33 Art 6(1), second indent, of Reg 562/2006, above n 51.

54 Ibid, Art 6(2).
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the first time, there is expressed clearly in EU law what third country
nationals must provide in order to fulfil the conditions of entry into the EU
for a period of three months or less out of every six. The requirements are
as follows:

(a) a valid travel document;

(b) a valid visa (if required under Regulation 453/2003);

(c) justification of the purpose and conditions of the intended stay and
proof of sufficient means of subsistence, both for the period of the
intended stay and for the return to their country of origin or transit to
a third State into which they are certain to be admitted, or are in a
position to acquire such means lawfully;

(d) that they are not persons for whom an alert has been issued in the
Schengen Information System for the purposes of refusing entry;

(e) that they are not considered to be a threat to public policy, internal
security, public health or the international relations of any of the
Member States, in particular where no alert is issued in Member
States’ national databases for the purposes of refusing entry on the
same grounds.

In the annex to the Code there is a list, albeit non-exhaustive, of
supporting documents which the border guard may request to check the
fulfilment of the conditions. These are as follows:

For business trips:

(i) an invitation from a firm or an authority to attend meetings, confer-
ences or events connected with trade, industry or work;
(i1) other documents which show the existence of trade relations or
relations for work purposes;
(iii) entry tickets for fairs and congresses if attending one.

For journeys undertaken for the purposes of study or other types of
training:

(i) a certificate of enrolment at a teaching institute for the purposes of
attending vocational or theoretical courses in the framework of basic
and further training;

(i1) student cards or certificates for the courses attended.

For journeys undertaken for the purposes of tourism or for private reasons:

(i) supporting documents as regards the lodging:
— an invitation from the host, if staying with one;

— a supporting document from the establishment providing lodging or
any other appropriate document indicating the accommodation envis-
aged;

(ii) supporting documents as regards the itinerary:
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— confirmation of the booking of an organised trip or any other
appropriate document indicating the envisaged travel plans;

(iii) supporting documents as regards return:

— a return or round-trip ticket.

For journeys undertaken for political, scientific, cultural, sports or religious
events or other reasons:

invitations, entry tickets, enrolments or programmes stating, wherever
possible, the name of the host organisation and the length of stay or
any other appropriate document indicating the purpose of the visit.

The Code provides that the means of subsistence shall be assessed in
accordance with the duration and purpose of the trip, not only by means of
a check of the cash which the passenger has, but also his or her credit
cards. Further, the Code states that declarations of sponsorship, where
such declarations are provided for by national legislation, and letters of
guarantee from hosts, as defined by national legislation, where the third
country national is staying with a host, may also constitute evidence of
sufficient means of subsistence.

Three exceptional circumstances are provided for: first, where the
individual has a residence or re-entry permit issued by another Member
State, he or she shall be authorised to transit (unless there are serious
security reasons to the contrary); secondly, where all the above require-
ments are fulfilled but the individual does not have the required visa he or
she can be issued with a visa at the border under the procedure provided
for by Regulation 415/200355. While the Regulation is entitled ‘visas at the
border for seamen’, it is not expressly limited to that group but applies to
anyone who is not in a position to apply for a visa in advance but fulfils
the conditions for issue; is able to submit, if requested, supporting
documents which substantiate the unforeseeable and imperative reasons
for entry; and return to the country of origin or a third country is assured.
It may take two forms: a transit visa, which is valid for five days, and a
travel visa valid for 15 days. The visas can either be territorially limited to
one Member State or apply to all. Thirdly, the Code maintains the
possibility for Member States to admit on humanitarian grounds:

[TThird country nationals who do not fulfil one or more of the conditions laid
down in paragraph 1 may be authorised by a Member State to enter into its
territory on humanitarian grounds, on grounds of national interest or because of
international obligations. Where the third-country national concerned is subject

55 Council Reg (EC) No 415/2003 of 27 Feb 2003 on the issue of visas at the border,
including the issue of such visas to seamen in transit, [2003] OJ L 64/1.
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to an alert as referred to in paragraph 1 (d) [ie the SIS], the Member State
authorising his or her entry into its territory shall inform the other Member
States accordingly.5¢

Entry and exit controls are mandatory, as are stamps both on entry and
exit. As one of the sources of friction on the external border has been the
failure of systematic stamping of passports to show that a third country
national has left during the period of his or her permitted stay, a new
provision has been inserted. This provides that while there is a presump-
tion that the person has remained beyond his or her permitted period
where there is no exit stamp, that presumption may be rebutted where the
third country national provides, by any means, credible evidence such as
transport tickets or proof of his or her presence outside the territory of the
Member States which shows that he or she has respected the conditions
relating to the duration of a short stay.>”

The refusal of entry is now subject to a number of important conditions
which strengthen the rule of law and the foreseeability of EU law in this
field. However, there is still plenty of scope for uncertainty. The Code
provides:

A third-country national who does not fulfil all the entry conditions laid down in
Article 5(1) and does not belong to the categories of persons referred to in
Article 5(4) shall be refused entry to the territories of the Member States. This
shall be without prejudice to the application of special provisions concerning the
right of asylum and to international protection or the issue of long-stay visas.58

The problem is the width of Article 5(1)(e):

[TThreat to public policy, internal security, public health or the international
relations of any of the Member States, in particular where no alert has been
issued in Member States’ national data bases for the purposes of refusing entry
on the same grounds.

While the term ‘public policy’ has been interpreted by the EC]J as regards
the right of free movement of persons, and the concept of public health is
clearly specified (for EU citizens’ free movement rights) in Directive 64/221
as the list of diseases set out there, the term ‘internal security’ has not been
defined either in the legislation or by the Court. Further, the Code raises
the possibility that Member States could introduce health tests for third
country nationals even when coming to the EU for three-month family
visits. Additionally, how is the individual to fulfil the requirement not¢ to be
a threat to the international relations of any Member State where no alert
has been issued in a Member State’s national database for refusing entry? It

56 Art 4(c) of Reg 562/2006, above n 51.
57 Ibid, Art 11(1) and (2).
S8 Ihid, Art 13(1).
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will be difficult to test whether there is any substance to an allegation that
the individual is a threat unless a robust approach is adopted by the
national courts and ombudsmen, should the issue arise before them.

The decision to refuse entry must be by way of a substantiated decision
stating the precise reasons for the refusal. Additionally, precise reasons for
the refusal must be given by means of a standard form, as set out in an
annex to the Code. This must be done by the authority empowered by
national law to refuse entry. For the sake of clarity, the Code then specifies
that ‘the completed standard form shall be handed to the third-country
national concerned, who shall acknowledge receipt of the decision to
refuse entry by means of that form’.5® One of the questions which arises as
regards business trips is the meaning of a business trip. What is the third
country national permitted to do when coming to the EU for three months
on a business visit? For instance, if the individual is coming to discuss a
deal with a potential client, how far is he or she permitted actually to carry
out some of the activities of the deal during the visit? The Code does not
deal with this question. However, the more precision there is in the
documents which must be produced to justify the visit and the grounds on
which the individual can be refused the more clarity there is as regards this
question. If one looks at the standard form for refusal of entry at the
border, which is an integral part of the Code, one finds nine boxes, at least
one of which must be ticked as the ground for refusal. These are that the
individual: (i) has no valid travel document; (ii) has a false/counterfeit/
forged travel document; (iii) has no valid visa or residence permit; (iv) has
a false/counterfeit/forged visa or residence permit; (v) has no appropriate
documentation justifying the purpose and conditions of the stay; alterna-
tively, the individual could not provide document(s) showing that he or she
has: (vi) already stayed three months during a six-month period on the
territory of the Member States of the European Union; (vii) sufficient
means of subsistence in relation to the period and form of stay, or the
means to return to the country of origin or transit; or that the person (viii)
is one for whom an alert has been issued for the purposes of refusing entry
in the SIS; or in the national register; (ix) is considered to be a threat to
public policy, internal security, public health or the international relations
of one or more of the Member States of the European Union (there must be
here a reference to national law). Through an increase in the specificity of
the documents required and the manner in which entry can be refused, the
individual begins to get a better idea of what he or she may and may not
do when in the EU on a short stay. Much of this development is thanks to
the European Parliament.

59 1Ibid, Art 13(2) second indent.
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Having provided for a reasoned decision of refusal, it is not surprising
that the Code states that persons refused entry shall have the right to
appeal, though it is perhaps surprising that this right of appeal was inserted
only at the insistence of the European Parliament. But these appeals are to
be carried out in accordance with national legislation. This means that the
appeal right is at risk of being rather different depending on which
Member State refuses entry. The key elements of any appeal, apart from
suspensive effect (which is specifically excluded by the Code: ‘lodging such
an appeal shall not have suspensive effect on a decision to refuse entry’¢0),
include: the scope of the appeal, that is to say what the court or tribunal is
entitled to review; time limits for the appeal; the right to representation
(and legal aid if needed); and any further appeal rights. If the court or
tribunal is one against whose decisions there is no further appeal, then it
will be a court which is required to refer any question regarding the correct
interpretation of Community law to the EC]J in accordance with Article 68
EC Treaty. Although the ECJ is excluded from jurisdiction to rule on any
measure or decision taken in relation to the maintenance of law and order
and the safeguarding of internal security as regards the crossing of
intra-Member State borders, it is under no such inhibition as regards the
external border in respect of which these provisions apply. However, the
rules of ECJ interpretation of those parts of the Schengen acquis which are
within the third pillar (here the Schengen Information System) are gov-
erned by the separate rules contained in the third pillar provisions of the
EU Treaty. Most notably there is a requirement that the Member State
concerned must make a declaration accepting the jurisdiction of the ECJ
and designate the level of court competent to make references (Article
35(2) and (3) EU Treaty). The Code requires the third country national to
be given, as regards the matter of representation, a written indication on
contact points able to provide information on representatives competent to
act on behalf of the third country national in accordance with national
legislation. As the decision is specifically deprived of suspensive effect, the
individual will not be present at his or her case at the appeal. Thus, the
centrality of representation is obvious. Whether this list will be sufficient is
uncertain, particularly if the individual is poor. At the insistence, again, of
the European Parliament, we will finally have statistics on the numbers of
persons refused entry, the grounds for refusal, the nationality of the
persons refused and the type of border (land, air, sea) at which they were
refused entry for all the Member States, which will be compiled by the
Commission and published every two years.

There are substantial weaknesses in the Code, which will undoubtedly
prove to be a source of friction between persons seeking to enter the EU

60 Ibid, Art 13(3) second indent.
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and Member States’ authorities. The effectiveness of the remedies will be
very important to resolving these problems.

Crossing the Internal Border

The Community Code also covers movement of persons across the internal
borders of the EU (except those Member States which have opted out). The
right of movement across the intra-Member State borders is one which, in
the context of the Schengen acquis, was subject to exception on the basis of
Article 2(2) of the Schengen Implementing Agreement, which permits
Member States to re-introduce border controls at the internal borders on a
fairly loosely regulated basis. The basis for the reintroduction of border
controls at intra-Member State borders in the Code repeats the grounds
permitted in Article 2(2) of the Schengen Implementing Agreement (a
serious threat to public policy and public security). The Commission
proposed the addition of a new ground, public health, but this did not find
its way into the Code. It is interesting to note, though, from an analysis of
the use of Article 2(2) by the Member States that in fact public health has
been used as a ground on more than one occasion.®! Except in the case of
urgent action, there is a procedure for the reintroduction of intra-Member
State border controls, which requires the Member State seeking to reintro-
duce the controls to notify both the Council and the Commission of: (i) the
reasons for the proposed decision; (ii) the events which constitute a serious
threat; (iii) the scope of the proposed decision; (iv) where the controls will
be introduced; (v) the names of the authorised crossing points; (vi) the date
and duration of the decision; and (vii) where appropriate, the measures to
be taken by other Member States. Border controls so introduced must not
exceed 30 days unless there is a need for urgent action.

An issue of intra-Member State border controls which has given rise to a
number of complaints has been the retention by the Member States of
controls just inside the border. Under the Schengen acquis, while Member
States were obliged to abandon controls at the border, they were permitted
to retain identity controls within a geographic radius specified in national
law inside their borders. The Commission was particularly concerned
about the operation of this type of control, which has been criticised on the
basis of its application to ethnic minorities.5? It proposed that such
controls be excluded, while permitting Member States to continue to apply
national law permitting identity controls within the whole of their terri-
tory. In other words, the discriminatory application of controls within a

61 K Groenendijk, ‘New Borders Behind Old Ones: Post-Schengen Controls Behind the
Internal Border and Inside the Netherlands and Germany’ in Groenendijk, Guild and
Minderhoud (eds), above n 52, 131-46.

62 Ibid.
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border zone would be excluded. The final text is more nuanced. The right
of Member States’ competent authorities to exercise powers with equiva-
lent effect to border checks is excluded, though other checks are not. Police
measures are limited to those which do not have border control as an
objective, are based on general police information and, in particular, the
fight against cross-border crime, are devised and executed in a manner
clearly distinct from systematic checks and are carried out on the basis of
spot checks, not systematic controls. Identity checks at ports and airports
for security purposes are still permitted, as is legislation requiring the
holding of identity documents. Member States may also require third
country nationals to report their presence on the territory.

It is unclear, with all the exceptions to the abolition of checks at the
intra-Member State borders, whether there is really as much progress in
this area as the Commission sought. Further, by agreement with the
European Parliament a provision has been included permitting border
guards to consult national and European databases (but only on a
non-systematic basis) to ensure that the individual does not represent a real
threat to internal security. Thus, the mechanisms of control and the power
for border officials to detain an individual at the intra-EU border for
substantial periods of time to carry out database searches is retained.

The Virtual Border—The Visa Regime

The physical external border of the Member States is the only point of
main control for nationals of those countries which are not on the visa
blacklist.6> For nationals of those states which are on the blacklist, the
combination of the mandatory visa requirement and carrier sanctions
means that they encounter the control of the EU border before they leave
their country of origin. They cannot get on a means of transport to the EU
unless they have a visa and, in order to obtain a visa, they must fulfil a
control which is at least as onerous as that which they will meet at the
territorial border. Elsewhere I have examined in some depth the effect of
the visa requirement.®* It remains in the Schengen acquis, not yet having
been replaced by EU legislation. Thus, for instance, there is no clear right
of appeal in EU law against the refusal to issue a short stay visa. Many of
the problems which third country nationals complain about are related to
the issue of visas which, notwithstanding efforts to achieve a more

63 Council Reg (EC) No 851/2005 of 2 June 2005 amending Reg (EC) No 539/2001
listing the third countries whose nationals must be in possession of visas when crossing the
external borders and those whose nationals are exempt from that requirement as regards the
reciprocity mechanism [2005] OJ L 141/3.

¢4 D Bigo and E Guild, La mise a Iécart des étrangers: la logique du visa Schengen (Paris,
Cultures et Conflits, ’'Harmattan, 2003).
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integrated system, remains embedded in national practices. Among the
more problematic issues relating to the mandatory visa list is that it
includes virtually all countries the populations of which are primarily
Muslim and all of the least developed countries. The impression is that visa
requirements, which represent an intensified form of control of people
seeking to move, are primarily applied to poor and Muslim countries. The
creation of the Visa Information System (VIS),65 which is intended to be an
integrated database which will contain all relevant information about
applications for visas and the circumstances of their use, is planned to
provide greater certainty about the issue of visas.

It is intended that all the visa issuing consulates of the participating
states will have access to the information on the VIS. Thus, any individual
who has sought a Schengen visa before, anywhere in the world, will be
identifiable when he or she next applies for a visa (or otherwise comes into
contact with officials who have the right of access to the VIS). The
database will provide all the details of the individual and his or her visa
application (including the result—approval or refusal). Access to the VIS is
also anticipated for the border guards and specified posts in national
ministries.

The VIS proposal has only recently been accompanied by a Commission
proposal for a Regulation to replace the Common Consular Instructions
(CCI),5¢ the Schengen inheritance on visa application processing. The CCI,
which was published in its majority (but not entirety) in the Official
Journal, was subject to a similar Council Regulation as the Borders
Manual.¢” This Regulation was also challenged by the Commission before
the ECJ and the Court’s decision and reasoning mirror those of the Borders
Manual.8 With the creation of the VIS there is now a pressing need for a
regulation on the issue of short stay visas. The information on the VIS
must be correlated to and limited by a Regulation on what information is
relevant to a visa application and how a request is processed. Key to the
individual will be the clear statement of the basis for refusal of a visa and a
right of appeal against any refusal.

65 Council Dec (EC) 2004/512 of 8 June 2004 establishing the Visa Information System
(VIS) [2004] O] L 213/5.

%6 Above n 42.

67 Council Reg (EC) No 789/2001 of 24 Apr 2001 reserving to the Council implementing
powers with regard to certain detailed provisions and practical procedures for examining visa
applications [2001] O] L 116/2. See above n 44.

68 Above n 45.
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CONCLUSIONS

One of the aspects of the field of free movement of persons in EU law
which is most surprising is the degree of movement there is in the law
itself. In this chapter, I have outlined the key issues which have arisen as
points of conflict between the individual seeking to move and the Member
States’ authorities. In most of these areas not only are there new legislative
measures under consideration, or recently adopted, but there is also
important new case law from the ECJ on a regular basis. This dynamism is
indicative of the uncertainties which surround the transfer of sovereignty
from the Member States to the EU as regards movement of persons and the
control of borders.

There are a number of important issues which I have not dealt with in
this chapter—first, refugees, a group of very vulnerable people in respect of
whom EU legislation is now beginning to apply. Similarly, data protection
has become an issue of substantial concern as databases are being created
and access to them widened on what seems to be a daily basis. The
European Parliament’s concerns about the transfer of airline passenger
name records to foreign authorities does not seem to have been noted by
the Council in its Conclusions of July 2005.¢° These remain issues of very
substantial importance to the field of movement of persons, though beyond
the scope of this chapter.

The realisation of rights of free movement depends on the aggrieved
individual having the opportunity to realise those rights in practice and the
right to remedies where Member States fail in their duty to secure them.
The issues which have been covered include the transition of nationals of
the Member States from immigrants in other Member States to citizens of
the Union, but without a single written constitutional document which
guarantees equality among citizens. The EU legislator has adopted impor-
tant and comprehensive new secondary legislation which clarifies rights,
but the underlying basis of citizenship remains cloudy. However, the
treatment of third country national family members remains problematic.
Secondly, as EU nationals exercise their free movement rights they encoun-
ter four obstacles which lead them to take legal action ending up in the
EC]J. The first is detention, exclusion and expulsion. The EC]J has severely
limited, and in many cases excluded, this type of action by Member States
against citizens of the Union exercising their rights. Further, it has set the
barrier very low for the citizen to establish that he or she is exercising a
free movement right.

¢ The issue of transfer of passenger name records (PNR), including the recent EC]
judgment following a challenge brought by the Parliament to a Council Decision authorising
the conclusion of an EU/US PNR Agreement (Joined Cases C-317 and 318/04 [2006] O]
C178/1), is examined in Ch 12 in this volume.
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The second set of obstacles concerns recognition of diplomas and
professional experience. Here the legislator has been active; a new Direc-
tive was adopted on 6 June 2005 on recognition of diplomas, which
maintains automatic recognition in numerous fields (ie doctors and den-
tists) and provides for simplified certification in all. In addition, the ECJ
has sought to protect the migrant citizen of the Union from unjustified
action by state authorities in this area. Other administrative obstacles to
economic activity have also been found contrary to EU law by the EC]J.
Finally, in the delicate field of social benefits, the ECJ has established the
primacy of the principle of equality of treatment among citizens of the
Union, but tempered that principle by allowing a market integration test
(and for students a residence test) to be applied.

Thirdly, the exercise of EU competences for third country nationals has
given rise to substantial legislation providing for long-term resident third
country nationals to move and reside anywhere in the Union and to be
protected from expulsion. In addition, they now have an EU right to family
reunification. Undoubtedly, transposition will create teething troubles for
Member States’ administrations. Finally, an EU Regulation has been agreed
on the crossing of the external border and the lifting of intra-Member State
border controls on movement of persons. Together with the European
Border Agency, this measure changes dramatically the relationship of the
individual seeking to cross an internal or external border and the Member
States’ authorities. The law which these authorities are now required to
apply is EU, not national, and it includes an obligatory right of appeal for
a person refused at the external border. The abolition of border controls at
the intra-Member State borders is now firmly set in EU secondary
legislation. The virtual border—that of the visa national before the
Member State’s consulate in his or her country of origin—remains untamed
for the moment. But the decision to create the Visa Information System
must be accompanied by an EU regulation on the issue of short stay visas
so that there is a proper link between information collected and main-
tained on the database and the relevance to the visa rules. The EU principle
of proportionality cannot be complied with unless this step is taken.

The citizens remain without their constitution and the borders without
their state, but the institutional treatment of both has slipped away from
national control and is now firmly in the hands of the European Union.

However, in the hands of the EU institutions, what happens to the
principle of citizenship? Since the French Revolution, the principle of
equality among citizens has become a foundation of the modern state. In
the EU, however, citizenship has been created based on the principle of
discrimination between classes of citizens. The mechanism by which this
takes place is the fracturing of citizenship into national and EU, with
different rights applying to each. Whether this model of citizenship based
on discrimination can ultimately be tenable is unclear. For third country
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nationals, the dividing line between citizenship rights and discrimination
against the alien is also blurred. As nationals of neighbouring states await
tomorrow to become citizens of the Union, the justification, both in law
and practice, of discriminatory measures against them is increasingly
fragile. When the border between citizen and foreigner seems permeable on
a collective basis, discrimination against the individual seems increasingly
invidious. Of course, the European Commission has stated that enlarge-
ment of the Union will end, but exactly where that end will be, and who
will be in and who out when this happens, is still politically uncertain. But
before a hard line between the citizen and foreigner can be drawn, there
needs to be certainty over a foreseeable future about who is on which side
of the line.

Over the tangle of citizenship, foreign status and borders in the EU
hangs the cloud of sovereignty. How is sovereignty to be understood in
such a changing landscape? As has been outlined in this chapter, sover-
eignty among the Member States is clearly moving away from the border.
This is no longer the place at which sovereignty is enacted. However, this
does not mean that sovereignty is ceasing to play a role in EU affairs. In the
constitutional settlement which is gradually emerging in the EU, the points
at which Member States seek to defend their right to discriminate against
the EU citizen appear to be the sites of a mobile concept of sovereignty.
Thus, it is no longer security, in the sense of coercive security maintained
by the army at the border, which is the heartland of sovereignty in the EU.
It appears that it is now security in its social form, defended by the
administrators at the social benefits office, which is at the heart of Member
States’ sovereignty.
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INTRODUCTION

objective of EU policy: the establishment of an area of freedom,

security and justice. According to the new Article 2 EU Treaty, one
of the objectives of the Union would be ‘to maintain and develop the
Union as an area of freedom, security and justice, in which the free
movement of persons is assured in conjunction with appropriate measures
with respect to external border controls, asylum, immigration and the
prevention and combating of crime’.! In July 1998, in its Communication
Towards an Area of Freedom, Security and Justice, the European Commis-
sion acknowledged the importance of the legal protection of individuals as
one of the purposes of an area of freedom, security and justice.? A five-year
programme was developed in the so-called Tampere Conclusions, adopted
in October 1999 by the heads of the EU governments. According to these
Conclusions, the challenge of the Amsterdam Treaty would be ‘to ensure
that freedom, which includes the right to move freely throughout the
Union, can be enjoyed in ‘conditions of security and justice accessible to
all’.3 The European Council emphasised that this freedom should not be
regarded as the exclusive preserve of the Union’s own citizens. According
to the Conclusions, it ‘would be in contradiction with Europe’s traditions
to deny such freedom to those whose circumstances lead them justifiably to

) I {HE TREATY OF Amsterdam of 1997 included the basis for a new

' [2002] O] C 325/1.
2 COM(1998)459.
3 Presidency Conclusions, Tampere European Council, 15-16 Oct 1999, para 2.
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seek access to our territory’.# The Conclusions went further by stating that
common policies on asylum and immigration ‘must be based on principles
which are both clear to our own citizens and also offer guarantees to those
who seek protection in or access to the European Union’.5 With this
phrase, the European Council explicitly recognised the obligation of the
EU legislator to provide procedural guarantees not only for those residing
lawfully in the EU, but also for those applying for a residence permit or
visa in one of the EU Member States.

What has been achieved since the Tampere Conclusions with regard to
the right of judicial protection in the different instruments adopted in the
field of immigration and asylum law?¢ Is there a right for individuals to
have access to courts with regard to immigration law decisions which
apply indiscriminately to third country nationals residing in, or seeking
access to, the EU? Or it is fair to state, in the words of Cholewinski, that,
compared to EU citizens and their family members, third country nationals
still “are subject to an underdeveloped legal regime at the EU level’?7

In the first section of this chapter, I will describe the relevant provisions
of immigration law instruments adopted on the basis of Title IV EC Treaty
and compare these with the rules which apply to more privileged categories
of persons, including EU citizens, their family members and Turkish
migrant workers. In the second section, I will go into the general sources of
EU law in search of a more fundamental basis for the right to legal
remedies. I will argue, on the basis of three basic principles of EU law, that
there is a general obligation for national legislators to include in their
immigration law procedures effective remedies for third country nationals.
I will try to convey that this obligation goes beyond the often vague and
open norms which are included in the Title IV instruments.

4 Ibid, para 3.

S Ibid (emphasis added).

¢ See for an elaborated study on effective remedies in European immigration law in the
period before the Tampere Conclusions P Boeles, Fair Immigration Proceedings in Europe
(The Hague/Boston/London, Martinus Nijhoff, 1997).

7 R Cholewinski, ‘The Need for Effective Individual Legal Protection in Immigration
Matters’ (2005) 7 European Journal of Migration and Law 237 at 238. Also E Brouwer,
‘Effective Remedies for Third Country Nationals in EU Law: Justice Accessible to All’ (2005)
7 European Journal of Migration and Law 219.
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EFFECTIVE REMEDIES FOR EU CITIZENS, FAMILY MEMBERS AND
TURKISH WORKERS: FROM DIRECTIVE 64/221 TO DIRECTIVE
2004/38

Protecting the Free Movement of EU Citizens and their Family Members

One of the fundamental principles of Community law is the freedom of
movement of EU citizens. This principle was laid down at an early stage.
Rules were included in Directive 64/221 on the co-ordination of special
measures concerning the movement and residence of foreign nationals
which are justified on grounds of public policy, public security or public
health.®8 Based on case law of the European Court of Justice (ECJ), it has
been recognised that to enable EU citizens to enjoy their freedom of
movement, this protection should also apply to their family members with
a third country nationality.® According to these rules, and based on the
criteria developed by the ECJ on the basis of this Directive, the power of
Member States to restrict the right of free movement and residence of EU
citizens and their family members is limited. One of the basic principles, as
defined by the ECJ, is that Member States may only in exceptional
situations invoke reasons of security, public order or health against EU
citizens and family members. Their right to enter the territory of another
Member State, to stay there and to move within it can be limited only
when they ‘represent a genuine and sufficiently serious threat affecting one
of the fundamental interests of society’.'® This principle was reaffirmed
more recently in Commission v Spain.'! In this judgment, the ECJ ruled
that Spain infringed the right to free movement, as protected under EC law,
by refusing spouses of EU nationals entry or a visa on the sole ground that
they had been reported in the Schengen Information System for the
purpose of refusing entry to the territory. The Court ruled that before
refusing entry or a visa the authorities should have verified first whether
the presence of those persons constituted a genuine, present and suffi-
ciently serious threat.

On 30 April 2006, Directive 64/221 was replaced by a new Directive
2004/38 on the right of citizens and their family members to move and
reside freely within the territory of the Member States.!2 This Directive
codifies the principles formulated by the ECJ on the basis of the former
Directive 64/221. It also integrates the different existing instruments with

8 Council Dir 64/221/EEC of 25 Feb 1964 [1964] O] 56/850.

? See the judgment of the ECJ in Case C-60/00 Carpenter [2002] ECR I-6279.

10 Cases 36/75 Rutili [1975] ECR 1219 at 28, and 30/77 Bouchereau [1977] ECR 1999 at
3S.

11 Case C-503/03, judgment of 31 Jan 2006.

12 Adopted on 29 Apr 2004. [2004] OJ L 229/35.
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regard to the protection of EU citizens in Community law.!3 On the basis
of the former Directive 64/221, the ECJ had already concluded that the
procedural rights in this Directive also apply to third country nationals
married to EU nationals, including those persons not in possession of an
identity document, or requiring a visa, having entered the territory of a
Member State without such a document or having remained there after its
expiry.14

For our purposes, the importance of Directive 2004/38 lies in Articles 30
and 31. These provisions describe the procedural guarantees with regard to
the right to legal remedies against decisions concerning entry or the refusal
to issue or renew a residence permit, or expulsion decisions. Compared to
the rules in Articles 8 and 9 of the former Directive 64/221, the new rules
enhance the procedural rights of EU citizens and their family members.
Amongst others, Article 30 of Directive 2004/38 puts more emphasis on
procedural guarantees improving the accessibility of legal remedies.
According to Article 31(1), the person concerned should ‘have access to
judicial and, where appropriate, administrative redress procedures in the
host member state to appeal against or seek review of any decision taken
against them on the grounds of public policy, public security or health’.
This seems to allow national legislators to provide for non-judicial
procedures. However, Recital 26 of the Preamble to this Directive makes it
clear that ‘in all events, judicial redress procedures should be available to
Union citizens and their family members refused leave to enter and reside
in another EU Member State’.

In its judgment in the Orfanopoulos case, the ECJ declared that the
intervention on the part of the ‘competent authority’ as referred to in
Article 9(1) of the former Directive 64/221 means that this authority must
be able to make an exhaustive examination of all the facts and circum-
stances, including the expediency of the measure in question, before the
decision is definitively adopted.'> This requirement with regard to the
scope of review by the judicial authority has been codified in Article 31(3)
of Directive 2004/38. This provision requires that the redress procedures
allow for an examination of the legality of the decision, as well as of the
facts and circumstances on which the proposed measure is based. The
procedure should further ensure that the decision is not disproportionate,
particularly in view of the requirements laid down in Article 28. Article

13 See also S Carrera, What Does Free Movement Mean in Theory and Practice in an
Enlarged EU?, CEPS Working Document no 208, Oct 2004, available at www.ceps.be.

14 Case C-459/99 Mouvement contre le racisme, I'antisémitisme et la xénophobie ASBL
(MRAX) v Belgium [2002] ECR 1-6591.

15 Joined Cases C-482 and 493/01 Orfanopoulos [2004] ECR 1-5257. See also Joined
Cases 115/81 and 116/81 Adoui and Cornuaille [1982] ECR 1665 at para 15.
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28(1) of the Directive obliges Member States to take different considera-
tions into account before reaching a decision on expulsion. This means
that the new Directive explicitly obliges Member States to provide for legal
remedies in which courts (or competent authorities) are able to examine
the substance of the case and to weigh the different interests at stake with
regard to decisions on expulsion of EU citizens and their family members.

In Adoui and Cornuaille, the EC]J established, on the basis of Directive
64/221, that the person concerned should be informed of the grounds of
public policy, public security or public health upon which the decision
taken in his case is based, unless this is contrary to the security of the
state.'6 According to this judgment, the notification of the grounds must be
sufficiently detailed and precise to enable the person to defend his interests.
Further, the notification should be made in such a way as to enable the
person concerned to comprehend the content and effect of the decision.
This requirement has been codified in Article 30 of Directive 2004/38, on
the basis of which the persons concerned should be notified in writing of
any decision restricting their right of entry or residence on public policy,
public security or public order grounds. Based on Article 30(3), this
notification should specify the court or administrative authority with
which the person concerned may lodge an appeal and, where applicable,
the time allowed for the person to leave the territory of the Member State.

Extending the Scope of Protection: Cetinkaya and Dérr-Unal

Based on the Association Agreements between the EU Member States and
third countries, nationals of those third countries enjoy a privileged
position with regard to the right to work, the right to social benefits and
the right to stay within EU territory. In the early 1960s, an Association
Agreement was concluded between the European Communities and Turkey
with a view to the future accession of Turkey to the Communities. The
Association Council, set up on the basis of this Agreement, in 1980
adopted Decision 1/80 on the rights of Turkish migrant workers. This
Decision includes the general principle that Turkish migrant workers
should receive, in the country in which they are legally residing, the same
treatment as EU workers. Based on this general principle of equal treat-
ment, the ECJ ruled that individuals enjoying rights under Decision 1/80
should have the same procedural guarantees with regard to these rights as
EU citizens, under Directive 64/221, even if this Directive does not
explicitly refer to this category of persons.

In 2004, in the Cetinkaya case, the ECJ recognised the applicability of
Directive 64/221 with regard to procedures reviewing the legality of an

16 Ibid, at para 13.
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expulsion order against a Turkish worker.'” In this judgment, the EC] ruled
that the national courts should have applied the principles of Article 3 of
Directive 64/221 with regard to measures based on public order and
security grounds against the applicant. This meant, according to the EC]J,
that the courts should have taken into consideration circumstances which
occurred after the final expulsion decision of the national authorities in
order to assess the presence of an actual threat to public order caused by
the personal conduct of the applicant. In the Dérr-Unal judgment of 2 June
20085, the ECJ ruled on the scope of Directive 64/221 with regard to the
rights of an EU and a Turkish national.!8 In this case, the Court made an
explicit link between the rights protected by Community law and the
ability to invoke these rights before a court. The EC] concluded that in
order to ensure the effectiveness of the substantive rights, as protected in
Decision 1/80, it is essential to grant those workers and their family
members the same procedural guarantees as those granted by Community
law to nationals of Member States and, therefore, to permit those workers
to take advantage of the guarantees laid down in Articles 8 and 9 of
Directive 64/221. On the basis of the reasoning of the ECJ in these
judgments, it is to be expected that the Court will continue the same line of
argument with regard to Directive 2004/38. Therefore, Member States will
have to apply the procedural guarantees, included in this Directive, to
Turkish migrant workers as well as their family members.?®

The consequence of this seems to be that the rights of workers of a
country which has no immediate prospect of accession to the EU are better
protected than those of nationals of other third countries, such as Bulgaria
and Romania, where the negotiations on accession to the EC were more
advanced. The EC had also signed Association Agreements with those
countries but deliberately omitted the principle of equality from those
treaties. However, as we will see below, this differential treatment has
become less relevant since the Panayotova judgment of 2004. In this
judgment, which concerned the rights of Bulgarian nationals under the
Association Agreement between the EC and Bulgaria, the ECJ formulated a
more general approach on effective remedies with regard to rights pro-
tected under Community law.

17" Case C-467/02 Cetinkaya [2004] ECR 1-10895.

18 Case C-136/03 Dé&rr-Unal [2005] ECR 1-4759. See for an early analysis of this
judgment S Peers, ILPA European Update, June 20035, available at www.ilpa.org.uk.

1 K Groenendijk, ‘Citizens and Third Country Nationals: Differential Treatment or
Discrimination?’ in JY Carlier and E Guild (eds), The Future of Free Movement of Persons in
the EU (Brussels, Bruylant, 2006) 99. See also his annotation to the D&rr-Unal judgment, in
Jurisprudentie Vreemdelingenrech, 3 Aug 2005, no 276, at 926.
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LEGAL REMEDIES IN IMMIGRATION AND ASYLUM LAW BASED ON
TITLE IV OF THE EC TREATY

The following sections will explore the main instruments which have been
adopted in the field of immigration and asylum law, based on Title IV of
the EC Treaty. In this short overview, I will focus on the provisions on legal
remedies.20

Directive on Long-term Resident Third Country Nationals

In 2003, the Council adopted Directive 2003/109/EC concerning the status
of third country nationals who are long-term residents.2! This Directive
differentiates between decisions of expulsion and decisions concerning
applications for long-term residence permits. Article 20(2) provides that,
with regard to the refusal of long-term resident status, the withdrawal of
status or the refusal to renew a residence permit, third country nationals
should have ‘the right to mount a legal challenge in the Member State
concerned’. It is unclear what precisely is meant by ‘legal challenge’.
Member States, when adopting this text, explicitly wanted to maintain the
option of procedures other than judicial redress by rejecting the Commis-
sion’s earlier proposal, which had included an explicit right of access to
courts.22 A second proposal of the Council of 2002 referred to the right to
apply ‘to the administrative bodies and courts of the Member States
concerned’.23 This option was then replaced by the much vaguer definition
of ‘the right to mount a legal challenge’.

Only with regard to expulsion decisions does the Directive on long-term
residents explicitly require the availability of judicial remedies. Article
12(4) states that where an expulsion decision has been adopted, ‘a judicial
redress procedure shall be available to the long-term resident in the
Member State concerned’. Article 12(5) further provides for a right to legal
aid for long-term residents lacking adequate resources on the same terms
as nationals of the Member State in which they reside. The importance of
reinforced protection of long-term residents against expulsion is empha-
sised in Recital 16 of the Preamble to this Directive. Referring to the

20 For more detailed analysis of the history and meaning of these instruments, I refer to E
Guild, The Legal Elements of European Identity. EU Citizenship and Migration Law (The
Hague, Kluwer Law International, 2004) and the legislative overviews by S Peers, ‘Key
Legislative Developments on Migration in the European Union’ [2001] European Journal of
Migration and Law 231 and [2003] European Journal of Migration and Law 107.

21 12004] OJ L 16/44. This Dir was to be implemented by 23 Jan 2006.

22 See Arts 11(3) and 22(2) of the Commission’s proposal, COM(2001)127, 13 Mar 2001.

23 Art 22 of the amended text of the draft Dir of 3 Feb 2003, Council doc 5533/03. See
also the draft of 4 June 2003, doc 10009/03.
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decisions of the European Court of Human Rights, this Recital urges
Member States to provide for ‘effective legal redress’ in order to ensure this
protection.

An important development is the inclusion of Article 20(1) in the
Directive on long-term residents, which obliges national authorities to give
reasons for any decision rejecting an application for a residence permit.
The decision should be notified to the third country national ‘in accord-
ance with the notification procedures under the relevant national legisla-
tion’. Article 20(1) explicitly requires that the notification specify the
possible redress procedures available and the time limit for taking action.

Directive on the Right to Family Reunification

Council Directive 2003/86/EC of 22 September 2003 on the right to family
reunification includes a similarly vague provision on legal remedies as that
in the Directive on long-term residents. According to Article 18 of the
Directive on family reunification, Member States should ensure that the
sponsor and/or the members of his/her family have ‘the right to mount a
legal challenge where an application for family reunification is rejected or a
residence permit is either not renewed or is withdrawn or removal is
ordered’.2* Earlier drafts of the Family Reunification Directive included an
explicit right of the applicant and family members to apply to a national
court whenever an application for family reunification is rejected, or a
residence permit is withdrawn or not renewed or when removal is
ordered.2s A second proposal of the Commission, in 2002, even included
for the applicant and/or family members ‘a de facto and de jure right to
apply to courts’.26 On the basis of this proposal, national courts would
have the task not only of assessing the lawfulness of the administrative
decision, but also of considering the factual circumstances within which
the decision was taken. Unlike the wording in the Directive on long-term
residents, Article 18(2) of the Directive on family reunification mentions
that the procedure and the competence according to which the right to
appeal is to be exercised are to be regulated by the Member States
concerned. However, the omission of this provision in the former Directive
does not seem to have any practical consequences. Lacking any specific

24 [2003] OJ L 251/12. The implementation deadline was 3 Oct 2005. The lawfulness of
this Dir has been challenged by the European Parliament before the ECJ: Case C-540/03
Parliament v Council (not yet reported). The judgment, rejecting the challenge but emphasis-
ing the importance of compliance with fundamental rights and also the importance of
remedies, was delivered on 27 June 2006.

25 See Art 16 of the initial proposal of the Commission, COM(1999)638 of 11 Jan 2000
and Art 18 of the amended proposal, COM(2002)225, Council doc 10857/02, 9 Aug 2002.

26 See ibid.
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criteria, the implementation of the applicable procedures based on the
Directive on long-term residents is also left to the scrutiny of the national
legislator.

Finally, Article 5(4) of this Directive requires Member States to provide
decisions in writing and within nine months, which period may be
extended. Decisions should include the reasons for rejection.

Dublin IT Regulation

Regulation 343/2003 of 18 February 2003 on responsibility for the
application of asylum in the EU Member States (Dublin II Regulation)
provides criteria to establish which Member State is responsible for the
examination of an asylum application submitted in one of the Member
States.2” The Dublin II Regulation is based on the so-called ‘single
application’ principle, prohibiting a person from applying for asylum in
more than one country. Based on these criteria, Member States may decide
to refuse an asylum application and to refer the asylum applicant to the
authorities of another Member State. According to Article 19(2) of the
Regulation, the decision not to examine an asylum application may be
subject to an appeal or review. This review or appeal does not have an
automatically suspensive effect. The competent court or bodies may decide
to suspend the implementation of the transfer on a case-by-case basis only
if national law so provides. The decision not to examine an asylum
application and the decision to return an asylum seeker to another
Member State should be reasoned.

Directive on Minimum Standards for Asylum Procedures28

Directive 2005/85/EC on minimum standards on procedures in Member
States for granting and withdrawing refugee status, which was adopted in
December 2005, includes an explicit right to an effective remedy before a
court or tribunal.2® According to Article 39 of the Directive, asylum
seekers may exercise this right not only against decisions on their asylum
applications or against refusals to re-open the examination of their
applications, but also with regard to refusal of entry at the borders or in
transit zones where they applied for asylum and with regard to decisions to

27 [2003] OJ L S0/1.

28 See for a more extended analysis of this Directive H Battjes, European Asylum Law and
its Relation to International Law (Leiden/Boston, Mass, Martinus Nijhoff, 2006).

29 [2005] OJ L 326/13. The implementation deadline is 1 Dec 2007. See for the original
proposal of this Dir COM(2000)578 and the amended proposal COM(2002)326. See for the
Council negotiations documents 10279/02; 10235/03; 15198/03.
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withdraw refugee status. Again, the text of the provision, as finally
adopted by the Council, offers weaker protection, compared to earlier
proposals of the Commission. These proposals included an explicit right to
effective remedies before a court and also made clear that this remedy
should entail the possibility of an examination on both facts and points of
law.30 Further, the initial proposals included the obligation under certain
circumstances to grant suspensive effect to the appeal proceedings.3! The
LIBE Committee (Committee on Civil Liberties, Justice and Home Affairs)
of the European Parliament proposed to ensure that legal remedies against
a refusal of asylum should always have the effect of allowing the applicant
to remain in the Member State, pending its outcome.32 According to the
LIBE Committee, the suspensive effect of asylum appeals would be a
critical safeguard, as many refugees are recognised only during the appeal
process and an erroneous determination at first instance would have
serious consequences. However, the actual text of Article 39(2), as finally
adopted in 2005, leaves it to the discretion of Member States whether and
in which situations asylum seekers should be allowed to remain in their
territory pending the outcome of their asylum proceedings. The only
condition formulated in Article 39(2) is that these rules should be in
accordance with Member States’ international obligations.

With regard to decision-making, Article 38(2) of the Directive on asylum
procedures provides that a decision on the withdrawal of refugee status
should include the reasons for refusal and information on how to challenge
the decision. The decision and the information referred to should be given
in writing.

Schengen Common Consular Instructions

The rules to be applied by EU consulates and embassies with regard to visa
applications are laid down in the Schengen Common Consular Instructions
of 14 December 1993 for diplomatic missions and consular posts. These
Instructions, as amended by a decision of the Executive Committee on 28
April 1999, became public only when they were incorporated in the
Schengen acquis.>3 The Instructions include procedural provisions with
regard to the refusal of a visa application at the consulates or embassies of

30 See Art 38 of the proposal in COM(2000)578, above n 29, and Art 38 of the proposal
in COM(2002)326, above n 29.

31 Art 33 of the proposal in COM(2000)578 and Art 39(3) and (4) of the proposal in
COM(2002)326.

32 See Report A6-0222/2005 of 29 June 2005, amendment 435.

33 The Common Consular Instructions of 14 Dec 1993, amended and incorporated in EU
law by Council Dec 1999/435/EC [1999] O] L 176/1. See for an amended version [2002] OJ
C 313 and [2004] O] L 5/74.
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the Schengen states. These provisions do not oblige Member States to
provide for remedies against a visa refusal or to give reasons for such
decision. However, if national law provides a duty to give reasons for a
visa refusal, the Instructions require that this refusal should refer to the
reasons listed in Articles 5 and 15 of the Convention Implementing the
Schengen Agreement (CISA).

Community Code Governing the Movement of Persons at the Borders
(Schengen Borders Code)

The Regulation on the Community Code governing the movement of
persons at the borders (Schengen Borders Code) replaces the Schengen
Common Manual on Border Control.3* The Regulation was finally
adopted by a Decision of the Council on 21 February 2006. It includes
rules on the measures and powers of authorities controlling the movement
of persons at the external borders of the EU.35 The adopted text is based
entirely on the proposal agreed in Spring 2005 by the European Parliament
(EP), the Commission and the Council on the basis of the co-decision
procedure of Article 251 EC Treaty. The close co-ordination between the
three institutions, or the tripartite agreement which was reached during the
negotiations on the Schengen Borders Code, made it possible to adopt the
Regulation during the first reading in the Council.3¢ During these negotia-
tions in 20035, the rapporteur of the EP, Mr Cashman, dropped some of his
initial amendments which would have improved the legal status of persons
crossing EU borders. On the other hand, other EP proposals extending the
rights of individuals have been accepted by the Council and the Commis-
sion.

Article 13(2) of the final text of the Regulation provides that entry may
be refused to a third country national only by a substantiated decision,
which should state the procedures for appeal. Article 13(3) then explicitly
states that persons refused entry shall have the right to appeal. This appeal
is to be carried out in accordance with national legislation. It is a very
important achievement that this right to appeal, proposed by the rappor-
teur of the EP survived the negotiations between the three EU institutions.
A proposal to include in the Community Code a right to obtain financial
compensation for possible damage suffered from ill-founded refusals has,

34 Reg 562/2006 of 15 Mar 2006 [2006] OJ L 105/1, which came into force on 13 Oct
2006. Hungary voted against and Slovenia abstained.

35 The Reg is examined in Ch 1.

3¢ See for the Commission proposal COM(2004)391, 26 May 2004, and as concerns the
report adopted by the European Parliament, A6-0188/2005, 13 June 2005.
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however, been deleted from the final text.3” It was further proposed that
Member States could suspend the entry into force of a refusal of entry if
they considered it appropriate to do so. This proposal has also been
rejected. Article 13(3) now even states that initiating an appeal process
shall not suspend the decision to refuse entry.

The Inclusion of a Standard Refusal Form

By a Council Decision of 2004, a standard refusal form was included in the
former Common Manual on Border Control.38 This Decision was incorpo-
rated into part B of the Schengen Borders Code of 2006, mentioned above.
As from 1 June 2004, border guards are obliged to hand out a refusal form
to third country nationals refused entry at the borders. The decision on the
standard refusal form is important for two reasons. First, the text of the
standard refusal form explicitly provides that the third country national
‘may appeal against the refusal of entry as provided for in national law.’
Secondly, according to the refusal form, Member States should substantiate
the decision of refusal and indicate references to national legislation with
regard to the available remedies. The grounds for refusal are listed in the
standard refusal form. These grounds include, for example, the lack of
valid travel documents, visa or residence permits, the fact of carrying false
or falsified visa or residence permits, public order and security grounds, as
well as registration in the Schengen Information System (SIS) or a national
database for the purpose of refusal of entry. The exhaustive enumeration of
grounds for refusal means that a refusal at the borders may not be based
on any other grounds. This allows the person concerned to know the
reasons for refusal and subsequently to appeal against the decision.

Summary: Different Laws, Different Regimes?

In EU law, different legal regimes apply to different categories of persons.
Not only someone’s nationality but also his or her legal status of residence
determines the right to free movement, the right to work, the right to reside
and access to social welfare, health care or education.3® This differentiation
in rights seems to be reflected in the applicable rules on legal remedies in
EU immigration law. On the one hand, EU citizens and their family

37 Draft report, provisional version 2004/0127 (COD), 15 Mar 2005, which included a
right to financial compensation in the case of a wrongful decision.

38 Council Dec 2004/574/EC [2004] O] L261/36.

3% See E Guild, ‘The Legal Framework: Who is Entitled to Move?” in D Bigo and E Guild
(eds), Controlling Frontiers. Free movement into and within Europe (London, Ashgate,
2005).
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members were in a stronger position than non-EU citizens. The new
Directive 2004/38 on freedom of movement of EU citizens and their family
members includes more explicit rights and procedural guarantees for the
persons falling within its scope. However, on the basis of the jurisprudence
of the ECJ, these procedural guarantees also apply to Turkish migrant
workers enjoying their freedom of movement under the Association
Agreement between Turkey and the EU.

The EC instruments on immigration and asylum law, based on Title IV
of the EC Treaty, include only vague references to the right of appeal for
third country nationals. Some instruments, for example, the Dublin II
Regulation and the Consular Instructions on visa applications, do not even
require legal remedies. With regard to other instruments, the original
proposals of the Commission (and European Parliament) have been
watered down considerably by the Council when adopting the final text.
An important improvement has been the inclusion of a right to appeal
against a refusal of entry at the borders and the obligation of informed
decision-making in the new Community Code on border control. Addition-
ally, other EC instruments of asylum and immigration law have incorpo-
rated the duty of national authorities to inform the person concerned of the
reasons for the decision. However, with regard to the availability of legal
remedies, these instruments do not offer clear or detailed procedural
guarantees. They cannot be considered a strong incentive for national
legislators to provide for effective legal procedures through which individu-
als may enforce their rights. In the following sections, I will try to make
clear why, despite the vague norms in the instruments described above,
Member States should offer effective remedies on the basis of general
principles of EU law.

THE FIRST PRINCIPLE: PROTECTION OF FUNDAMENTAL RIGHTS

Incorporation of Human Rights in EU Law

Initially, co-operation in the framework of the European Community
started as a purely economic matter. The founding treaties of this
co-operation included no reference to the protection of human rights or the
rule of law. However, based on both the jurisprudence of the ECJ and the
amended texts of the EU Treaties, there can no longer be any doubt that,
today, the EU is based on the rule of law and respect for human rights, as
protected in the European Convention on Human Rights (ECHR).40 The

40 TC Hartley, The Foundations of European Community Law, Sth edn (Oxford, OUP,
2003).
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emphasis on human rights and the rule of law in the judgments of the ECJ
is generally seen as an answer to the concerns of Member States with
regard to the protection of human rights within the legal order of the
Communities.*! Safeguarding human rights and the rule of law is consid-
ered a prerequisite for the legitimacy of the European Union and the
loyalty of its Member States to this legal framework.

The first judgment in which the EC] explicitly established that the
implementation of Community law should respect fundamental human
rights was in the Stauder v City of Ulm case in 1969.#2 In that judgment,
the ECJ] made its famous reference to the meaning of human rights
principles for EC law: ‘[i|nterpreted this way the provision at issue
contains nothing capable of prejudicing the fundamental human rights
enshrined in the general principles of Community law and protected by the
Court’. A year later, the ECJ repeated this general principle in the
Internationale Handelsgesellschaft judgment.*3> Here the EC] explicitly
referred to the constitutional traditions of the Member States as the
inspiration for the protection of these rights. In the Nold II case of 1974,
the ECJ went further by stating that, as well as the constitutional traditions
of the Member States, international treaties for the protection of human
rights should be used as guidelines for the interpretation of Community
law by the ECJ.#* With this judgment, the EC]J confirmed the relevance of
the ECHR within the legal framework of the Communities.

With the Maastricht Treaty of 1992, the binding role of human rights, as
protected in the ECHR, and the importance of the constitutional traditions
of Member States for EU law were explicitly recognised in the EU Treaty.
The new Article F(2) of that Treaty stated:

The Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms
signed in Rome on 4 November 1950 and as they result from the constitutional
traditions common to the Member States, as general principles of Community
law.45

The inclusion of the rule of law and human rights as one of the
requirements of EU membership in the so-called Copenhagen criteria
confirmed its importance as a basic principle for the legal order of the
EU.#6 With the Amsterdam Treaty of 1997 entering into force on 1 May

#1 See more generally R Lawson, Het EVRM en de Europese Gemeenschappen, European
Monographs no 61 (The Hague, Kluwer, 1999) and P Alston (ed), The EU and Human Rights
(Oxford, OUP, 1999).

42 Case 29/69 Stauder [1969] ECR 419.

43 Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1146.

44 Case 4/73 Nold 11 [1974] ECR 507.

45 This is now Art 6(2) EU Treaty.

46 European Council, 21-22 June 1993, SN 180/1/93 Rev 1.
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1999, a new Article 6(1) was added to the EU Treaty, which stated that
‘liberty, democracy, respect for human rights and fundamental freedoms,
and the rule of law’ are the founding principles of the Union and principles
which are common to the Member States. Finally, with the adoption of the
EU Charter of fundamental rights in 2000 (see further below), the
European Council not only confirmed the importance of the ECHR for the
legal framework of the EU, but also developed its own set of human
rights.47

In its case law, the ECJ dealt on different occasions with the human
rights protected by the ECHR. For example, the right to freedom of
information under Article 10 ECHR played a role in the judgments in
Hoechst (21 September 1989), the Grogan case (4 October 1991) and ERT
(18 June 1991).48 In both the Lindguist and Osterreichischer Rundfunk
judgments, the ECJ emphasised the importance of the protection of the
fundamental right to privacy under Article 8 ECHR. In these judgments,
the ECJ affirmed that this fundamental right formed the basis of the data
protection rules included in EC Directive 95/46 on the protection of
personal data.*® With regard to immigration law procedures and the
protection of freedom of movement, the ECJ considered the right to family
life to be an important factor in assessing the lawfulness of the refuted
measures. For example, in the judgments in Carpenter (11 July 2002),
Akrich (23 September 2003) and Orfanopoulos (29 April 2004), the ECJ
applied Article 8 ECHR to emphasise the obligation on national authori-
ties to take into account the right to family life and to respect the principle
of proportionality.® The second Recital of the Preamble to EC Directive
2003/86 on family reunification explicitly refers to the duty of Member
States to adopt measures with regard to family reunification in accordance
with the right to family life under Article 8 ECHR. In its judgment of 27
June 2006 dealing with this Directive, the ECJ confirmed that this should
be applied by the Member States ‘in a manner consistent with the
requirements flowing from the protection of fundamental rights’.5?

47 Treaty of Nice [2001] O] C 80/1.

48 Cases 46/87 and 227/88 Hoechst [1989] ECR 2859, C-159/90 Grogan [1991] ECR
[-4685, and C-260/89 ERT [1991] ECR 1-2925.

49 Cases C-101/01 Lindquist [2003] ECR 1-12971 and C-465/00 Osterreichischer Rund-
funk [2003] ECR 1-4989.

S0 Case C-60/00 Carpenter [2002] ECR 1-6279; Case C-109/01 Akrich [2003] ECR
1-9607; and Orfanopoulos, above n 15. See for a more limited view on the significance of Art
8 ECHR in Community law, the Opinion of Geelhoed AG in Case C-1/05, Jia, judgment of
27 April 2006 (not yet reported), paras 72-73.

51 Case C-540/03 European Parliament v Council, judgment of 27 June 2006 (not yet
reported), paras 104-105.
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Effective Remedies Under Articles 6 and 13 ECHR

The incorporation of human rights, as protected in the ECHR, into the
legal framework of the EU implies the applicability of the legal mechanism
of the ECHR in protecting these human rights within the scope of the EC
Treaty and the application of EC law. This mechanism consists of two
important provisions with regard to the right to legal remedies: Articles
6(1) and 13 ECHR.

Article 6(1) ECHR includes the general right of the individual to have
access to judicial remedies ‘in the determination of his civil rights or of any
criminal charge against him’. In the Maaouia case of 2000, the European
Court of Human Rights (ECtHR) concluded that the content and the
extent of immigration procedural law are not bound by the standards of
Article 6 ECHR:

Decisions regarding the entry, stay and deportation of aliens do not concern the
determination of an applicant’s civil rights or obligations or of criminal charge
against him, within the meaning of Article 6(1) of the Convention.2

This limited interpretation was especially based on the relationship
between Article 6(1) ECHR and the Seventh Protocol to the ECHR on the
protection of aliens in expulsion cases. According to the (majority)
judgment of the ECtHR, the rights provided in this Protocol reflected the
intention of the contracting parties with regard to the restricted scope of
Article 6(1) ECHR.33

Although it remains to be seen whether the ECtHR will stick to this
limited interpretation of Article 6(1) ECHR, its non-applicability is less
relevant in the light of the important criteria established on the basis of
Article 13 ECHR. Article 13 includes the right to an effective remedy
before a national authority for everyone whose rights and freedoms
protected in this Convention are violated, even if ‘the violation has been
committed by persons acting in an official capacity’. The Strasbourg Court
made clear on several occasions that measures taken in the field of
immigration law are subject to treaty obligations and the refusal of entry to
an individual may cause an infringement of the guarantees required by the
ECHR.5* A limited opportunity to challenge such refusal constitutes a
violation of the right to an effective remedy, as provided in Article 13

52 App No 39652/98, Maaouia v France, 5 Oct 2000, Reports 2000-X, para 40.

33 This interpretation has been criticised not only in the dissenting opinions, but also by
different scholars: see N Blake and R Husain, Immigration, Asylum and Human Rights
(Oxford, Oxford University Press, 2003) 241.

>4 App Nos 9214/80; 9473/81 and 9474/81, Abdulaziz, Cabales and Balkandali v UK, 28
May 1998, Series A no 94.
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ECHR.>> The ECtHR applied Article 13 in conjunction with Article 3 in
expulsion cases (Al-Nashif>¢), with Article 5 with regard to the detention
of immigrants (Conkas7), and with Article 8 with regard to the right to
family life (Sens8). In an expulsion case, the ECtHR even applied Article
10, finding that expulsion would be an infringement of the applicant’s
freedom of speech.5?

Applying Article 13 ECHR, the ECtHR formulated important criteria on
‘effective remedies’, including criteria with regard to the accessibility of
these remedies, the scope of review by the judicial or independent authority
and the competences of such authority to order appropriate measures to
protect the rights of individuals or to restore the damage caused. These
criteria should be taken into account when implementing the EC asylum
and immigration law described above.

Accessibility

In its famous Conka judgment, which concerned the detention and
deportation of a Roma family by the Belgian authorities, the ECtHR
defined certain factors which in this case ‘undoubtedly affected the
accessibility of remedies’.¢® These factors included the lack of proper
communication of the reasons for detention, the absence of an interpreter
and the lack of readable and understandable information on available
remedies.

Scope of Review

In general, in cases not related to immigration law procedures, the ECtHR
made clear that the scope of review by national courts is important for the
assessment of whether national remedies meet the Article 13 ECHR
standards of effective remedies.6! In the Al-Nashif judgment, the ECtHR
considered that a court or authority should be able properly to balance the
rights of individuals against the general interests of the government. In

55 See also R Cholewinski, ‘No Right of Entry’ in K Groenendijk, E Guild and PE
Minderhoud (eds), In Search of Europe’s Borders (The Hague, Kluwer 2003) at 108-9.

S App No 50963/99, Al-Nashif v Bulgaria, 20 June 2002 (not yet reported). See the
annotation by E Guild in (2002) 239 Jurisprudentie Vreemdelingenrecht.

57 App No 51564/99, Conka v Belgium, 5 Feb 2002, Reports 2001-1.

58 App No 31465/96, Sen v the Netherlands, 21 Dec 2001, (2003) 36 EHRR 7.

59 App Nos 15773/89 and 15774/89, Piermont, 27 Apr 1995, Series A No 314.

60 In this judgment, the ECtHR applied the criteria of Art 5(1)(f) and (4) ECHR, which
offers a separate legal basis for the right to effective remedies in the field of detention of
persons for immigration law purposes: either for the prevention of unauthorised entry or in
view of a planned deportation.

¢l App No 36022/97, Hatton and others v the United Kingdom, 8 July 2003, Reports
2003-VIIL.
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those cases where the government invokes national security grounds, the
court or authority should be able to make an assessment of the risks at
stake or to value the credibility of the governmental motive of national
security.6?

Competences

The ECtHR further made it clear that the right to effective remedies
includes the ability of national courts or authorities to suspend measures
with irreversible effects. In the Conka judgment, the ECtHR ruled:

[TThe notion of an effective remedy under Article 13 requires that the remedy
may prevent the execution of measures that are contrary to the Convention and
whose effects are potentially irreversible ...63

In another judgment, the Strasbourg Court held that it would be inconsist-
ent with Article 13 if expulsion measures were executed before the national
authorities had examined whether they were compatible with the Conven-
tion. Where a person claims that there is a real risk of treatment in breach
of Article 3 ECHR, the requirement of a remedy which is ‘as effective as
can be’ is not appropriate.6* In such cases, given the irreversible nature of
the harm that might occur if the risk of ill-treatment materialised and the
importance attached to Article 3, the ECtHR made it clear that the notion
of an effective remedy under Article 13 requires independent scrutiny of
the claim that there exist substantial grounds for fearing a real risk of
treatment contrary to Article 3.

THE SECOND PRINCIPLE: EFFECTIVE REMEDIES TO SECURE
RIGHTS CONFERRED BY EU LAW

The Johnston Principle

With the second principle on effective remedies, I refer to the general
principle of EU law that, in order to safeguard the rights protected by
Community law, individuals should be able to invoke these rights before
national courts or authorities. This principle was formulated in the
Jobnston judgment of 1986.65 This case dealt with a challenge by a female
police officer against the decision of the Northern Ireland police force not

62 Al-Nashif, above n 56, para 137.

63 Conka, above n 57, para 79.

¢4 App No 22414/93, Chahal v United Kingdom, 15 Nov 1996, Reports 1996-V, and
Al-Nashif, above n 56.

65 Case 222/84 Johnston v Chief Constable of the RUC [1986] ECR 1651, para 18. See
also Case 294/83 Les Verts v European Parliament [1986] ECR 1339, para 23.
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to renew her employment contract. This decision was based on a tempo-
rary policy which excluded women from certain operations requiring
police officers to carry firearms. Mrs Johnston claimed that the decision
violated her right to equal treatment, as protected in EC Directive 76/207
on equal treatment of men and women in employment. The preliminary
question, forwarded by the national court to the ECJ, concerned the scope
of the judicial remedies provided for in Article 6 of that Directive. This
Article requires Member States to introduce into their internal legal
systems such measures as are needed to enable all persons who consider
themselves discriminated against ‘to pursue their claims by judicial proc-
ess’. According the the EC], it followed from that provision that:

Member States should take measures which are sufficiently effective to achieve
the aim of this directive and that the rights thus conferred may be effectively
relied upon before the national courts by the person concerned.¢

Based on this provision and rejecting the applicable procedure which
prevented Mrs Johnston from challenging the refuted decision, the ECJ
concluded that Community law requires effective judicial scrutiny of the
decisions of national authorities taken pursuant to the applicable provi-
sions of Community law. According to the EC], this reflects a general
principle of law underlying the constitutional traditions common to the
Member States, which is also laid down in Articles 6 and 13 of the
ECHR.67 Here the ECJ uses Articles 6 and 13 ECHR to support the
general principle of providing effective remedies to protect Community
rights. This is to be distinguished from the meaning of Articles 6 and 13
ECHR, dealt with in the previous section, which referred to the duty of EU
institutions and Member States to protect the human rights included in the
ECHR .

In its Heylens judgment, the ECJ] applied the principle of effective
remedies directly to the right to freedom of movement of workers.68 The
Heylens case concerned the refusal of the French authorities to recognise
the foreign diploma of a Belgian football trainer, which prevented him
from working for a French football club. According to the EC]J:

[TThe existence of a remedy of a judicial nature against any decision of a national
authority refusing the benefit of [the right of free access to employment] is
essential in order to secure for the individual effective protection for his right.6?

The ECJ held that this would be a fundamental right which the Treaty
conferred individually on each migrant worker in the Community. The ECJ

%6 Johnston, above n 65, para 17.

7 1bid, para 18.

8 Case 222/86 Unectef v Heylens [1987] ECR 4097.
%% Ibid, para 2.

o
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further stated that this requirement reflects a general principle of Commu-
nity law which stems from the constitutional traditions common to the
Member States and has been enshrined in Articles 6 and 13 ECHR. In
Heylens, the EC]J also confirmed the obligation for national authorities to
state the reasons for national decisions affecting the fundamental rights of
individuals conferred by the EC Treaty.”® This obligation to state the
reasons for individual decisions has been repeated in later judgments.”!

Applying the Johnston Principle to EU Immigration Law: the Panayotova
Case

With the Panayotova case of 16 November 2004 the ECJ made it clear that
the general principles of effective remedies in relation to Community rights
also apply in the field of immigration law procedures. This case concerned
the Dutch immigration law system in which the granting of a residence
permit is made dependent on a long-term visa (‘mvv-vereiste’) being
obtained before the person concerned enters Dutch territory.”2 The ques-
tion arose whether this Dutch requirement could be invoked against the
applicants, Bulgarian nationals, who enjoy special protection under the
EC-Bulgaria Agreement of 1994. The EC]J concluded that in principle the
Association Agreements (including the Agreements with Poland and Slova-
kia) do not preclude a system of prior control on the issue of a residence
permit. However, according to the ECJ, this would depend on whether ‘the
procedural rules governing the issuing of such a temporary residence
permit’ would not make the exercise of the rights conferred by the
Association Agreements impossible or excessively difficult. Referring, in
paragraph 27, to its earlier ruling in the Johnston case, the ECJ added the
more general consideration that ‘Community law requires effective judicial
scrutiny of the decisions of national authorities taken pursuant to the
applicable provisions of Community law’. In Panayotova, the EC] further
stated::

[T]he scheme applicable to [such long term visa] must be based on a procedural
system which is easily accessible and capable of ensuring that the persons
concerned will have their applications dealt with objectively and within reason-
able time, and refusals to grant a permit must be capable of being challenged in
judicial or quasi-judicial proceedings.”?

70 Ibid, paras 14-17.

71 Case C-70/95 Sodemare [1997] ECR 1-3395, para 19. See M Dougan, National
Remedies Before the Court of Justice. Issues of Harmonisation and Differentiation (Oxford
and Portland Oregon, Hart, 2004) at 11.

72 Case C-327/02 Panayotova [2004] ECR 1-11055.

73 Ibid, para 27.



Effective Remedies in EU Migration Law 77

As we saw above, in the Dorr-Unal judgment of 2 June 2005, the ECJ
ruled on the scope of Directive 64/221 with regard to the rights of a
Turkish national.” In this case, the Court made an explicit link between
the rights protected by Community law and the possibility of invoking
these rights before a court. The difference between the Dorr-Unal judg-
ment and the Panayotova case is that, where in the former case the ECJ
derived the right to legal remedies for Turkish workers from the procedural
guarantees of the former Directive 64/221, in the Panayotova case the
Court based this right directly on the constitutional principles of EU law,
including the ECHR.7S

Article 47 of the EU Charter of Fundamental Rights

In 2000, the European Council adopted the EU Charter of fundamental
rights.”¢ This Charter provides, in Article 47, a general right to effective
judicial remedies, which incorporates the jurisprudence of the ECJ as
described above. Article 47 of the Charter states:

1 Everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal in compliance
with the conditions laid down in this Article.

2 Everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal previously established by law. Every-
one shall have the possibility of being advised, defended and represented.

3 Legal aid shall be made available to those who lack sufficient resources
insofar as such is necessary to ensure effective access to justice.

Article 47 is important because it combines the criteria of Articles 6 and 13
ECHR. As mentioned above, the ECtHR refused in 2000 explicitly to
apply Article 6 ECHR to immigration law procedures.”” The explanatory
memorandum to Article 47 now states that in Community law the right to
a fair hearing is not confined to disputes relating to civil law rights and
obligations, as one of the consequences of the principle is that ‘the
Community is a community based on the rule of law as stated by the ECJ
in Les Verts v European Parliament in 1986°.78 Further, the explanatory
memorandum confirms what was concluded in earlier judgments of the
ECJ, namely that the implementation of the right to effective remedies
should be in accordance with the criteria developed by the ECtHR on

74 Dérr-Unal, above n 18.
75 Cf ibid, at paras 64—65.
76 [2000] O] C 364/1.

77 Maaouia, above n 52.
78 Les Verts, above n 635.
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Article 13 ECHR.7® Article 47 thus not only widens the applicability of
Article 6 ECHR, as it is not restricted to civil and criminal law cases, but
also incorporates the more explicit criteria defined in Article 13 ECHR.8°
This means that the criteria developed by the Strasbourg Court on the basis
of Article 13 apply equally to national procedures in which national
authorities have applied or should have applied Community law.

The inclusion of the right to an effective remedy as a human right is
important because it includes the right of possible advice, defence or
representation for the person concerned. Further, on the basis of Article
47(3) legal aid should be made available to those who lack sufficient
resources insofar as such is necessary ‘to ensure effective access to justice’.

The EU Charter of fundamental rights was meant to become legally
binding within the EU Member States with the entry into force of the EU
Constitutional Treaty. Since the negative result of the referenda in France
and the Netherlands in 20035, the future of this Constitutional Treaty has
become uncertain. However, this uncertainty about the Constitutional
Treaty is unlikely to affect the meaning of the Charter or its Article 47. In
the first place, should the Constitutional Treaty be redrafted, it is not
expected that EU Member States will amend the text of the Charter. As we
have seen above, the content of Article 47 was based on the jurisprudence
of the ECJ and, therefore, can already be considered a codification of
existing EU law. Secondly, the EU Charter has already achieved a certain
status within EU law, regardless of whether or not it is inserted into the
Constitutional Treaty. Aside from the references to this Charter made in
literature and by the Advocates-General in Opinions before the ECJ, the
Charter is quoted in two judgments of the Court of First Instance (CFI).81
In these judgments, of 2002 and 2003 respectively, the CFI referred not
only to the earlier jurisprudence of the EC] with regard to the right to an
effective remedy as a general principle of Community law, but also to
Article 47 of the EU Charter. In June 2005, the LIBE Committee of the
European Parliament referred to Article 47 of the EU Charter to support its
proposal to include suspensive effect of the proceedings in the draft
Directive on minimum standards in asylum procedures.8? Finally, in June
2006, in the judgment on the Family Reunification Directive (Directive

79 See, eg, Jobnston, above n 65; MRAX, above n 14, and Case C-50/00 Unién de
Pequernios Agricultores [2002] ECR 1-6677.

80 See also S Peers, ‘Immigration, Asylum and the European Union Charter of Fundamen-
tal Rights’ [2001] European Journal of Migration and Law 141.

81 See the Opinions of Kokott AG in Case C-503/03 Commission v Spain, above n 11, at
para 42 and of Ruiz-Jarabo Colomer AG in Case C-176/03, Commission v Council [2005]
ECR 1-7879, at para 68. See also the CFI in Case T-177/01 Jégo-Quéré [2002] ECR 11-23635,
at paras 41-42, and Case T-116/01 P& O European Ferries v European Commission [2003]
ECR II-2957, at para 209.

82 Amendment 45 to the Kreissl-Dorfler Report, A6-0222/2005, 29 June 2005.
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2003/86), the ECJ made it clear that Member States are bound to observe
the principles as recognised in the EU Charter, including the right to family
life as protected in Article 7.83 The EC] referred in this judgment to the fact
that in the second recital of the preamble to the Family Reunification
Directive, the EC legislator itself acknowledged the importance of the
Charter.

Relationship between the General Principle and Secondary Legislation

The principle that the enjoyment of Community rights requires the
Member States to provide for effective judicial scrutiny of decisions
affecting those rights is important for the assessment of the national
implementation of EC immigration and asylum law. The mere availability
of legal remedies will not be sufficient to meet the criteria set by the ECJ
and included in Article 47 of the EU Charter. The general principle and
criteria on effective remedies may overrule the provisions in specific EC
instruments if these offer less protection to the individual concerned. This
was clarified by the ECJ in the Siples judgment of 2001, which concerned
the interpretation of Article 243 of the Community Customs Code
(Regulation 2913/92).84 This provision conferred the power to suspend
implementation of contested decisions exclusively on the national customs
authorities. National courts were excluded from granting interim relief.
The EC]J concluded that weaker provisions in the EC Customs Code
should be interpreted in accordance with the more general principle on
legal protection. In its judgment, the ECJ explicitly stated that the
provision in the Community Code ‘cannot limit the right to effective
judicial protection’. According to the EC]J, a court having to decide on a
dispute governed by Community law must be in a position to grant interim
relief in order to ensure the full effectiveness of the judgment to be given on
the existence of the rights claimed under Community law. In this judgment,
the EC]J repeats that this requirement of judicial review of any decision of a
national authority reflects a general principle of Community law stemming
from the constitutional traditions common to the Member States and
enshrined in Articles 6 and 13 ECHR. Further, it was confirmed by the ECJ
in the Factortame case that effective protection of Community rights
generally requires the availability of interim relief before national courts
against measures of Member States alleged to infringe Treaty norms.83

83 Case C-540/03, European Parliament v Council (not yet reported but see information
in [2006] OJ C 190/1), at paras 38 and 58

84 Case C-226/99 Siples Sr, judgment of 11 Jan 2001 (not yet reported), paras 17-19.

85 Case C-213/89 Factortame [1990] ECR 1-2433. See further Cases C-92/89 Zuckerfab-
rik [1991] ECR 1-415 and C-465/93 Atlanta [1995] ECR 1-3761.
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THE THIRD PRINCIPLE: EFFECTIVE REMEDIES TO ENSURE A
UNIFORM AND CLEAR INTERPRETATION OF EU LAW

Preliminary Proceedings: the Responsibility of National Judges and
Legislators

On the basis of Article 234 EC Treaty, the ECJ has jurisdiction to give
preliminary rulings on the interpretation of the Treaty and on the validity
and interpretation of Community acts. National courts may request the
EC]J to give such a preliminary ruling if they consider this necessary for
their own judgments. National courts against whose decision there is no
judicial remedy should in this case on the basis of Article 234(2) always
forward a preliminary request to the ECJ. Article 68 EC Treaty applies to
the instruments adopted under Title IV EC Treaty.86

The system of preliminary references ensures a clear and coherent
interpretation of Community law. On the one hand, this system requires
the ECJ to analyse the legal problems under Community law, submitted by
national courts, and to provide a generally applicable interpretation. On
the other hand, it places an obligation on national courts to ensure that
when an issue of Community law is at stake and needs to be clarified, this
issue is referred to the Community Court. For national courts this
‘principle of effectiveness’ means a duty to ensure full application and
uniform interpretation of Community law and to eliminate the unlawful
consequences of a breach of Community law either directly or by ensuring
effective compensation for the damage resulting from it.87

The legal system envisaged in Article 234 also implies the duty of
Member States to establish a system of legal remedies and procedures
which ensures respect for the right to effective judicial protection. In the
judgment in Unién de Pequeiios Agricultores (25 July 2002), the ECJ
explicitly emphasised that the communitarian system of judicial control, in
which national courts can or should refer a preliminary question to the
EC]J on the validity of acts of the institutions, requires Member States to
provide for legal remedies and procedures.88 Referring to the provisions in
Articles 173 (now Article 230) and 184 (now Article 241) of the EC Treaty
on the one hand, and Article 177 (now Article 234) of the EC Treaty on
the other, the EC] reasoned that the Treaty has established a ‘complete
system of legal remedies and procedures designed to ensure judicial review

8¢ For a detailed analysis of the EC]J jurisdiction over measures adopted under Ttitle IV EC
Treaty see Ch 3.

87 ] Temple Lang, ‘The Principle of Effective Protection of Community Law Rights’ in D
O’Keeffe (ed), Judicial Review in European Union Law (The Hague, Kluwer, 2000) at 136-8
and 235.

88 Unién de Pequerios Agricultores, above n 79.
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of the legality of acts of the institutions, and has entrusted such review to
the Community Courts’. This obligation of national courts and authorities
to ensure that the system of legal remedies described by the EC] works can
also be based on the principle of co-operation, as provided for in Article 10
(formerly Article 5) of the EC Treaty.8? According to Article 10, Member
States should take all appropriate measures, whether general or particular,
to ensure fulfilment of the obligations arising out of the Treaty or resulting
from action taken by the institutions of the Community and facilitate the
achievement of the Community’s tasks. Under certain circumstances, the
failure of a national court to use its power to make a preliminary reference
under Article 234 EC Treaty could give rise to a right to reparation against
the Member State concerned.®®

The judgment in Unién de Pequenos Agricultores has led to the
inclusion of a new provision in Article I-29 of the draft Constitutional
Treaty on the tasks and organisation of the Court of Justice. This new
provision links the competence of national courts to forward preliminary
questions to the ECJ to the obligation of Member States to provide judicial
remedies. The first sentence of Article I-29(1) describes the general task of
the ECJ to ‘ensure that in the interpretation and the application of the
Constitution the law is observed’. The second sentence of Article 1-29(1)
codifies the case law of the ECJ requiring the Member States to provide
‘rights of appeal sufficient to ensure effective legal protection in the field of
Union law’.

The necessity of effective remedies to safeguard the mechanism of
preliminary references has been acknowledged with regard to the imple-
mentation of EC immigration and asylum law in the Recitals of Directive
2005/85 on minimum standards in asylum procedures (see above). In
Recital 27 of the Directive, the drafters explicitly linked the availability of
effective remedies at national level to the requirements of Article 234 EC
Treaty. According to the Recital:

It reflects a basic principle of Community law that the decisions taken on an
application for asylum and on the withdrawal of refugee status are subject to an
effective remedy before a court or tribunal within the meaning of article 234 of
the Treaty. The effectiveness of the remedy, also with regard to the examination
of the relevant facts, depends on the administrative and judicial system of each
Member State as a whole.

The reasoning of the Recital is not limited to asylum procedures, but also
applies to procedures concerning the rights and obligations in other
instruments adopted under Title IV of the EC Treaty. In its judgment of
June 2006 on the Family Reunification Directive, mentioned above, the

89 Factortame, above n 85, para 19.
90 See Case C-224/01 Kébler [2003] ECR 1-10239.
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ECJ explicitly urged national courts to forward preliminary questions
whenever they encounter difficulties relating to the interpretation or
validity of the Directive.”!

National Courts which Fall within the Meaning of Article 234 EC Treaty

In different judgments in which the ECJ had to deal with the question of
the admissibility of a preliminary request by a national authority, the Court
applied a number of factors to assess whether the national authority had to
be considered a ‘court or tribunal’ within the meaning of Article 234,
formerly Article 177, EC Treaty.®? These factors can be considered a
minimum set of criteria for what the EC] considers to be an authority or
body which is able to offer the effective judicial protection required in the
EU legal system described above. They include:

— that the authority or body should be established by law;
— the permanence of the authority or body;

— compulsory jurisdiction;

— adversarial proceedings (inter partes);

— the application of the rule of law; and

— the independence of the authority or body.

In Commission v Austria, the ECJ further emphasised the importance of
the right to judicial remedies..?3 In this case, in which the refuted decision
of the Austrian authorities was reviewed only by an independent advisory
board of experts, the ECJ concluded that the criteria of Article 234 were
not met as this board lacked true decision-making powers. Finally, in
different judgments the EC]J has held that national courts should be able to
suspend the refuted national measure when the legality of this measure is
challenged through preliminary proceedings:

The coherence of the system of interim legal protection requires that national
courts should also be able to order suspension of enforcement of a national
administrative measure based on a Community Regulation, the legality of which
is contested.%*

o1 Parliament v Council, above n 24, para 106.

92 See amongst others Cases C-195/98 Osterreichischer Gewerkschaftbund [2002] ECR
1-10497; C-54/96 Dorsch Consult [1997] ECR 1-4961; and C-407/98 Abrahamsson [2000]
ECR 1-05539.

93 Case C-424/99 [2001] ECR 1-9285.

94 Zuckerfabrik, above n 85. See Dougan, above n 72, at 321.
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CONCLUSIONS

Since the adoption of the Tampere Conclusions in 1999, EU law has gone
through developments which have influenced the field of immigration and
asylum law significantly. National legislators can no longer claim that this
field of law is a matter of national sovereignty only. Member States are
obliged to adapt their national legislation to the provisions of Directives
adopted on the basis of Title IV of the EC Treaty, the implementation
deadlines of most of which have now passed. In general, these instruments
on immigration and asylum law include a right to legal remedies. However,
the wording of these provisions is not very precise and the implementation
of these rights is, therefore, dependent on the ‘goodwill’ of national
legislators.

In the previous sections, I have argued that the vague references to ‘the
right to legal remedies’ or ‘to mount a legal challenge’ in EC instruments
on immigration and asylum law should not be considered an empty box.
They have to be implemented in accordance with the general principles of
EU law. The first principle is based on the incorporation of human rights,
and in particular the ECHR, into the legal framework of the EU. The
criteria developed by the ECtHR on the right to effective legal remedies,
and which have been incorporated into Article 47 of the EU Charter of
fundamental rights, are to be considered guidelines for the implementation
of EU immigration and asylum law whenever these rights are at stake.
Secondly, in its case law, the EC]J explicitly linked the right to judicial
protection to the principle that individuals should be able to enforce their
rights as conferred by Community law. To recall the conclusion of the EC]
in the Panayotova case, Member States should, therefore, provide for
‘effective judicial scrutiny of the decisions of national authorities taken
pursuant to the applicable provisions of Community law’.

Thirdly, the legal system of the Community, including the mechanism of
preliminary proceedings, is closely connected to the duty of Member States
to provide for effective judicial procedures in order to enable both national
courts and the ECJ to safeguard a coherent and clear interpretation of
Community law. As we have seen above, the criteria developed by the EC]
on the basis of these general principles go much further than the rules
adopted in the Title IV instruments. National legislators should take these
criteria, and not the vague wordings in the Title IV instruments, into
account when implementing EC law or adopting new measures.
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The Jurisdiction of the Court of
Justice Over EC Immigration and
Asylum Law: Time For a Change?

STEVE PEERS

INTRODUCTION

rules depends to a large degree on the judicial system established (if

one is established) to rule on the interpretation, validity, legal effect
and enforcement of those rules. This is particularly true of immigration
and asylum law, where the tension between executive discretion and
popular indignation on the one hand, and judicial independence and
effective protection of individual rights on the other hand has often
become acute.

Within the EU’s legal order, an increasingly complex judicial system has
been created to ensure the uniform interpretation, effective enforcement
and sufficient judicial review of EU measures. But this system has, to date,
been curtailed as regards EC immigration and asylum law. The purpose of
this chapter is to analyse and critique the current judicial system estab-
lished to govern the interpretation, enforcement and review of EC immi-
gration and asylum law. It will be seen that there is an enforceable legal
obligation to amend the current rules on the Court of Justice’s jurisdiction
over immigration and asylum law, and that there is no sufficient justifica-
tion for the current curtailment of the Court’s jurisdiction in this area.

Admittedly, any change in the Court’s current jurisdiction is likely to
lead to an increased number of cases, which will need to be judged
relatively quickly. In a companion paper, I argue that it is possible that the
EU can accomplish this objective with relatively modest reforms to the
current judicial system, but if not, there are more radical options available
that can accomplish the objective of ensuring a speedy resolution of asylum

! I {HE EFFECTIVE APPLICATION in practice of any set of legal
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and immigration cases without fragmenting the EU judicial system or
damaging the unformity and effective enforcement of EU law.!

THE CURRENT JUDICIAL FRAMEWORK

The EU Judicial System: An Overview

The EU’s Courts have three core areas of jurisdiction under the EC Treaty:
the power to answer questions sent from national courts requesting
preliminary rulings on the validity or interpretation of EC law;2 the power
to rule in infringement actions brought by the Commission against
Member States alleging breaches of EC law;? and the power to rule on the
legality of EC law in direct actions, arguing for the annulment of EC
institutions’ acts and/or claiming damages as a consequence of the EC
institutions’ breach of their contractual or non-contractual liability.*
Jurisdiction in all these cases was initially awarded to a single Court, the
Court of Justice.’ By the 1980s this Court was overloaded with cases, and
so the Single European Act authorised the Council to establish a Court of
First Instance (CFI) to assist with the Court of Justice’s workload. At
present, the CFI (established in 1989) has jurisdiction (subject to an appeal
against its judgments to the Court of Justice) over all cases brought by
natural or legal persons against EC institutions or bodies (and by EC
institutions against natural or legal persons), and most actions brought by
Member States against acts of the Commission and the Council adopting
implementing measures.6 The Court of Justice retains jurisdiction over
references from national courts, infringment actions, appeals from judg-
ments of the CFI, and annulment actions brought between EU institutions
or bodies (such as the Commission suing the Council) or brought by
Member States against essentially legislative acts adopted by the Council
(or by the Council and the European Parliament jointly). Also, pursuant to
the most recent amendments to the EU courts’ jurisdiction made by the
Treaty of Nice, the Council can establish ‘judicial panels’ with jurisdiction
‘to hear and determine at first instance certain classes of action or

1S Peers, ‘The Future of the EU Judicial System and EC Immigration and Asylum Law’
[2005] European Journal of Migration and Law 263.

2 Art 234 EC Treaty.

3 Art 226 EC Treaty.

4 Arts 230, 235 and 288 EC Treaty.

5 I refrain from referring to the Court of Justice as the ‘European Court of Justice’ or ‘ECJ’
because, although those terms are in wide practical use, they are not legally accurate. The
Treaties refer instead to the ‘Court of Justice’ or the ‘Court of Justice of the European
Communities’.

¢ Art 225 EC Treaty; see the most recent amendments to the Court Statute ([2004] OJ L
132/5).
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proceeding brought in specific areas’.” Only one such panel has so far been
established: the European Civil Service Tribunal, with jurisdiction over
staff disputes.® Appeals from the judicial panels go to the CFI, and the
CFI’s judgments as an appeal court can be reviewed by the Court of Justice
only ‘exceptionally ... where there is a serious risk of the unity or
consistency of Community law being affected’.® The Council also has the
power to transfer jurisdiction from the Court of Justice to the CFI over all
remaining direct actions, and over preliminary rulings in ‘specific areas’.

As for the Court’s jurisdiction over Justice and Home Affairs (JHA), the
Maastricht Treaty initially gave the Court potential jurisdiction (to be
negotiated on a case-by-case basis) over treaties concluded by the Member
States on JHA matters;!'© this came on top of the Court’s jurisdiction over
previous civil law treaties (the Brussels Convention on conflicts of jurisdic-
tion and recognition of judgments, where the Court had had jurisdiction
since 1975, and the Rome Convention on conflict of law in contract,
where Protocols awarding the Court jurisdiction had been signed in
1989).12 Subsequently, the Treaty of Amsterdam gave the Court jurisdic-
tion over all JHA measures, split between the issues of immigration,
asylum and civil law, dealt with as Community law from the entry into
force of the new Treaty,!3 and the issues of policing and criminal law.'# But
jurisdiction over each of these matters was subject to special rules.

The proposed Constitutional Treaty would, if ratified, extend the EU
Courts’ ‘normal’ jurisdiction to all JHA matters (apart from a limited
restriction retained for policing issues).!5 But, of course, its ratification
does not look likely for the foreseeable future.

7 Arts 225(3) and 225a EC Treaty, as amended and inserted by the Treaty of Nice. On
these and the other reforms to the EC judicial system resulting from the Treaty of Nice see A
Dashwood and A Johnston (eds), The Future of the Judicial System of the European Union
(Oxford, Hart, 2001); A Johnston, ‘Judicial Reform and the Treaty of Nice’ (2001) 38 CML
Rev 499; and P Kapteyn, ‘Reflections on the Future of the Judicial System of the European
Union after Nice’ (2001) 20 Yearbook of European Law 173.

8 [2004] OJ L 333/7; the Tribunal began operations in Dec 2005 ([2005] O] L 325/1).

® Arts 225(2) and (3) and 225a EC Treaty.

10 Art K.3(2)(c) of the EU Treaty (subsequently repealed by the Treaty of Amsterdam).

11 See consolidated text of the Convention and Protocols [1998] O] C 27/1.

12° See the consolidated text of the Convention ([1998]0OJ C 27/34) and the relevant
Protocols ([1989] OJ L 48/1).

13 Art 68 EC Treaty.

14 Art 35 EU Treaty.

15 Art I1I-377 of the Constitutional Treaty [2004] O] C 310/1.
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The Judicial System for EC Immigration and Asylum Lawé

The special rules governing the EU Courts’ jurisdiction over immigration,
asylum and civil law are presently set out in Article 68 EC Treaty. Article
68(1) provides that Article 234 EC Treaty, concerning preliminary rulings
from national courts, applies in the following way to these issues, which
fall within the scope of a special Title in the EC Treaty (‘Title TV’):

[W]here a question on the interpretation of this title or on the validity or the
interpretation of the acts of the institutions of the Community based on this title
is raised in a case pending before a court or tribunal of a Member State against
whose decisions there is no judicial remedy under national law, that court or
tribunal shall, if it considers that a decision on a question is necessary to enable
it to give judgment, request the Court of Justice to give a ruling thereon.

This compares with Article 234, the second and third paragraphs of which
provide as follows:

Where a question [on the interpretation of this Treaty or on the validity or the
interpretation of the acts of the Community institutions and of the European
Central Bank] is raised before any court or tribunal of a Member State, that
court or tribunal may, if it considers that a decision on a question is necessary to
enable it to give judgment, request the Court of Justice to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of
a Member State against whose decisions there is no judicial remedy under
national law, that court or tribunal shall bring the matter before the Court of
Justice.

Furthermore, Article 68(2) and (3) provide that:

In any event, the Court of Justice shall not have jurisdiction to rule on any
measure or decision taken pursuant to Article 62(1) [EC Treaty] relating to the
maintenance of law and order and the safeguarding of internal security.

The Council, the Commission or a Member State may request the Court of
Justice to give a ruling on a question of interpretation of this title or of the acts
of the institutions of the Community based on this title. The ruling given by the
Court of Justice in response to such a request shall not apply to judgments of
courts or tribunals of the Member States which have become res judicata.

e On the specific rules applicable to the Court’s jurisdiction in this area see particularly E
Guild and S Peers, ‘Deference or Defiance? The Court of Justice’s Jurisdiction over
Immigration and Asylum’ in E Guild and C Harlow (eds), Implementing Amsterdam (Oxford,
Hart, 2001) 267; S Peers, “Who’s Judging the Watchmen?: The Judicial System of the Area of
Freedom Security and Justice’ (1998) 18 Yearbook of European Law 337; and P Eeckhout,
‘The European Court of Justice and the “Area of Freedom, Security and Justice”: Challenges
and Problems’ in D O’Keeffe (ed), Liber Americorum in Honour of Lord Slynn of Hadley,
Volume 1 (The Hague, Kluwer, 2001) 153.
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These rules are unique, as there are no similar special rules relating to the
Court of Justice in the EC Treaty. However, Article 67(2) provides that:

After this period of five years:

—the Council shall act on proposals from the Commission; the Commission
shall examine any request made by a Member State that it submit a proposal to
the Council;

—the Council, acting unanimously after consulting the European Parliament,
shall take a decision with a view to providing for all or parts of the areas covered
by this Title to be governed by the procedure referred to in Article 251 and
adapting the provisions relating to the powers of the Court of Justice.

Furthermore, a Declaration in the Final Act of the Treaty of Amsterdam
stated:

The [inter-governmental] Conference agrees that the Council will examine the
elements of the decision referred to in Article [67(2)], second indent, of the [EC]
Treaty ... before the end of the five year period referred to in Article [67] with a
view to taking and applying this decision immediately after the end of that
period.

Although the judicial system applicable to immigration and asylum law
was discussed during the negotiation of the Treaty of Nice, the final text of
that Treaty made no amendments to the rules.!” Declaration 5 in the Final
Act to that Treaty sets out political commitments relating to Council
decisions to be adopted pursuant to Article 67(2) relating to decision-
making on Title IV measures, but made no reference to the Court’s
jurisdiction.

No Council Decision amending the jurisdiction of the Court of Justice
was made on 1 May 2004 or at any point up to 1 February 2007. The issue
was discussed during negotiations for the ‘Hague Programme’ for the
future of JHA law, adopted by the European Council on 5 November
2004, which called upon the Council to change the decision-making rules
regarding all issues except legal migration by 1 April 2005.18 But the Dutch
Presidency of the Council rejected any move to change the jurisdiction of
the Court of Justice, on the ground that ‘at the moment the Court’s
workload would not allow for treatment of asylum cases within acceptable
delays’.’® The Hague Programme does state that the European Council is
‘satisfied that the Constitutional Treaty greatly increases the powers’ of the

17-[2001] OJ C 80/1. On the Treaty of Nice negotiations, see ch 2 of S Peers and N Rogers,
EU Immigration and Asylum Law: Text and Commentary (Leiden, Martinus Nijhoff, 2006).

18 12005] OJ C 53/1. In fact, the Council implemented this change by 1 Jan 20035: see
[2004] OJ L 396/45. On the changes to decision-making rules see S Peers, ‘Transforming
Decision-Making on EC Immigration and Asylum Law’ (2005) 30 EL Rev 283.

1 Summary of remarks of the Dutch Justice Minister, Council doc 13502/04, 18 Oct
2004.
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Court of Justice on JHA matters, and observes that ‘it is necessary to
enable the Court to respond quickly as required by Article I1I-369” of that
Treaty.

In this context, with the Constitutional Treaty in prospect, thought should be
given to creating a solution for the speedy and appropriate handling for requests
for preliminary rulings concerning the area of freedom, security and justice,
where appropriate, by amending the Statutes [sic] of the Court. The Commission
is invited to bring forward—after consultation of the Court of Justice—a
proposal to that effect.20

No date was given for this, and it was not clear whether this would take
place before or after the Constitutional Treaty came into force.

Subsequently, the Action Plan on implementation of the Hague Pro-
gramme stated that the Commission will make a proposal on this issue in
2006,2' and the Commission issued a proposal in summer 2006 for a
Council Decision which would apply the normal rules on the Court’s
jurisdiction to EC visas, borders, immigration, asylum and civil law.22 It
remains to be seen whether the Council will adopt this Decision.

The EC Judicial System in Practice

The Court had, by 15 October 2006, received only three references from
national courts concerning Title IV immigration or asylum measures. The
first two of these cases were inadmissible, as they were referred from lower
national courts (in fact, it was not even established whether the referring
body in Demi’Yanenko was a ‘court or tribunal’ for the purposes of EC law
at all).2? The third case was the subject of a judgment in the second half of
2006.24 By the same date, the Court had received 14 references on Title IV

20 Above n 18, point 3.1.
1 [2005] OJ C 198/1, point 1.3.

22 COM(2006)346, 28 June 2006.

23 Cases C-51/03 Georgescu, concerning the visa list Reg, [2004] ECR 1-3203, and
C—45/03 Dem’Yanenko, concerning the procedural rights during explusion of a person
holding a Schengen visa, order of 18 Mar 2004 (unreported). The questions were referred
respectively by the Amtsgericht Lobau and the Tribunale di Catania.

24 Case C-241/05 Bot, judgment of 3 Oct 2006, referred by the Conseil d’Etat (France),
concerning the Schengen freedom to travel rules.

)
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civil law matters, of which six had already resulted in judgments,5 one
was withdrawn,2¢ five were pending,2” and two had been found inadmis-
sible because they had been referred by lower courts.28 The Court had also
received a reference from a Belgian court incidentally concerning the 1995
version of the visa list Regulation.2®

As for infringement proceedings, in late 2004 the Commission brought
13 cases to the Court concerning various Member States’ failure to
implement the first three Title IV Directives,3° resulting in six judgments
against Member States;3! the other seven cases were withdrawn, presum-
ably because the relevant Member States finally implemented the Direc-
tives.32 Five further infringement proceedings were brought before the

25 Cases C—443/03 Leffler [2005] ECR I-9611; C-1/04 Staubitz-Schreiber, judgment of 17
Jan 2006 (not yet reported); C-234/04 Kapferer, judgment of 16 Mar 2006 (not yet reported);
C-341/04 Eurofood, judgment of 2 May 2006 (not yet reported); C-473/04 Plumex,
judgment of 9 Feb 2006 (not yet reported); and C-103/05 Reisch Montage, judgment of 13
July 2006 (not yet reported). They were referred respectively by the Hoge Raad van
Nederlanden, the Bundesgeritschof, the Landesgericht Innsbruck, the Supreme Court of
Ireland, the Belgian Cour de Cassation, and the Austrian Oberster Gerichtshof. Leffler and
Plumex concerned Council Reg 1348/2000 on service of documents [2004] OJ L 160/37;
Kapferer and Reisch Montage concerned Council Reg 44/2001 on jurisdiction over civil and
commercial disputes [2001] OJ L 12/1; and Staubitz-Schreiber and Eurofood concerned the
interpretation of Council Reg 1346/2000 on conflict of law and jurisdiction in insolvency
cases [2004] OJ L 160/1.

26 Case C-387/04 Donath, reterred by the Amstgericht Dresden, concerning the interpre-
tation of ibid Council Reg 1346/2000

27 Cases C-283/05 ASML, C-386/05 Color Drack, C-98/06 Freeport, C-175/06 Tedesco
and C-180/06 Ilsinger. All except Tedesco concern Reg 44/2001, above n 25; Tedesco
concerns the interpretation of Council Reg 1206/2001 on obtaining civil evidence [2001] O]
L 174/1. The first two cases were referred by the Austrian Oberster Gerichtshof; Freeport was
referred by Sweden’s Hogsta Domstolen; Tedesco was referred by Italy’s Tribunale Civile di
Genova; and Ilsinger was referred by the Oberlandesgericht Wien.

28 Cases C-24/02 Marseille Fret [2002] ECR 1-3383 and C-555/03 Ryanair [2004] ECR
1-6041. They were referred respectively by the Tribunal de Commerce de Marseilles and the
Tribunal du Travail de Charleroi, and both concerned Council Reg 44/2001, above n 25.

29 Case C-459/99 MRAX [2002] ECR 1-6591.

39 The relevant deadlines for implementation were (for the ‘old” Member States) Dec 2002
for Dir 2001/40 on mutual recognition of explusion decisions [2001] OJ L 149/34 and Dir
2001/55 on temporary protection [2001] OJ L 212/12 and Feb 2003 for Dir 2001/51 on
carrier sanctions [2001] OJ L 187/45.

31 Cases C-454/04 Commission v Luxembourg, judgment of 2 June 2005, concerning Dir
2001/55; C-449/04 Commission v Luxembourg, judgment of 21 July 2005, concerning Dir
2001/51; C-462/04 Commission v Italy, judgment of 8 Sept 2005, concerning Dir 2001/40;
C-448/04 Commission v Luxembourg, judgment of 8 Sept 2005, concerning Dir 2001/40;
C-476/04 Commission v Greece, judgment of 17 Nov 2005, concerning Dir 2001/55; and
C-455/04 Commission v UK, judgment of 23 Feb 2006, concerning Dir 2001/55, above n 30
(all not yet reported).

32 Cases C-450/04 Commission v France (Dir 2001/40); C-451/04 Commission v France
(Dir 2001/55); C-460/04 Commission v Netherlands (Dir 2001/51 ); C-461/04 Commission
v Netherlands (Dir 2001/55); C-474/04 Commission v Greece (Dir 2001/40); C-515/04
Commission v Belgium (Dir 2001/55); and C-516/04 Commission v Belgium (Dir 2001/51).
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Court early in 2006.33 Three infringement proceedings on EC free move-
ment law have incidentally concerned Title IV issues.3* Annulment pro-
ceedings in this area to date consist of litigation between the EC
institutions,35 by the United Kingdom against the Council,*¢ and by a
private company against the Commission regarding its issue of a tender.3”
Several staff cases relating to integration of the Schengen Secretariat staff
into the Council Secretariat were decided by the CFI.3# Finally, the Court
has delivered a ruling on a request for an Opinion pursuant to Article 300
EC Treaty on the question of EC external competence over a proposed civil
law Convention.3® But the Court has not received any ‘requests for
interpretation’ pursuant to Article 68(3) EC Treaty, and no cases have
raised the question of how to interpret the restriction on the Court’s
jurisdiction set out in Article 68(2) EC Treaty.

Interpreting the EC Judicial System

Of course, the special rules on the Court’s jurisdiction set out in Article 68
EC Treaty have relevance only until the Constitutional Treaty is ratified, if
it is ratified. But since, as observed above, the ratification of this Treaty
appears unlikely, the current rules take on greater importance, and so a
detailed interpretation of them is justified.

33 Cases C-47/06 Commission v Luxembourg, C-72/06 Commission v Greece, C-75/06
Commission v Portugal, and C-102/06 Commission v Austria (on Dir 2003/9 on asylum-
seekers’ reception conditions [2003] OJ L 31/18), and C-48/06 Commission v Luxembourg
(on Dir 2002/90 on facilitation of irregular entry and residence [2002] OJ L 328/17). In the
meantime, deadlines have passed to implement the Dirs on family reunion (Oct 2005) and
long-term residents (Jan 2006). By 15 Oct 2006, Case C-47/06 had been withdrawn, but the
Commission had sued Belgium for failure to apply the Reception Conditions Dir (Case
C-389/06, pending).

34 See Cases C-157/03 Commission v Spain [2005] ECR 1-2911, C-503/03 Commission v
Spain, judgment of 31 Jan 2006 (not yet reported) and C-168/04 Commission v Austria,
judgment of 21 Sept 2006 (not yet reported).

35 Case C-257/01 Commission v Council [2005] ECR 1-345 (upholding the validity of
Regs 789/2001 and 790/2001 [2001] OJ L 116/2 and §); Case C-540/03 EP v Council,
judgment of 27 June 2006 (not yet reported) (upholding the validity of 3 provisions of Dir
2003/86 on family reunion [2003] OJ L 251/12); and Case C-133/06 EP v Council, pending
(concerning the validity of 2 provisions of Dir 2005/85 on asylum procedures [2005] OJ L
326/13).

36 Cases C-77 and 137/05, concerning the validity of the UK’s exclusion from participa-
tion in Reg 2007/2004 [2004] OJ L 349/1 establishing an EU Borders Agency and Reg
2252/2004 [2004] OJ L 385/1 on inclusion of biometric details in passports.

37 Case T-447/04 R Cap Gemini v Commission, Order of 31 Jan 2005. The case was
subsequently withdrawn.

38 Case T-107/99 R Garcia de Retortillo v Council [1999] ECR 1I-1939; Joined Cases
T-164/99, 37/00 and 38/00 Leroy and others v Council [2001] ECR 1I-1819; and Case
T-166/99 Andres de Dios v Council [2001] ECR 1I-1857.

39 Opinion 1/2003, judgment of 7 Feb 2006 (not yet reported), concerning the proposed
Lugano Convention.
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I have already commented on the interpretation of Article 68 at length,
when the Treaty of Amsterdam initially entered into force.*® But given
developments in the last seven years, it is time to examine the interpreta-
tion of the Article again. The focus is on Article 68(1), the limitation of
references from national courts, given that Article 68(2) and (3) have not
been relevant to date.

Five key questions concerning Article 68(1) arise. First, which courts or
tribunals are covered by Article 68(1)? Secondly, do those courts have an
obligation to refer questions, and in which circumstances? Thirdly, is (or
was) the Council obliged to adapt the jurisdictional rules of the Court of
Justice and, if so, at what point? Fourthly, if the Council is or was obliged
to take such a decision, how can its obligation be enforced? Finally, how
should the Court deal with cases that fall within more than one jurisdic-
tional regime?

Which Courts or Tribunals?

On the first point, the underlying question is whether only the ‘top’ court
(or courts) in each national judicial system is covered, or whether the court
which is the final jurisdiction in each specific case is covered. The
distinction is particularly important as regards immigration and asylum
cases, in light of restrictions which Member States impose, or could impose
in future, upon appeals from lower courts and tribunals. Furthermore, it is
obviously particularly important for such cases because the lower courts
and tribunals cannot send questions at all.

It seems clear from the case law of the Court of Justice that the national
court with an obligation to refer under Article 234 EC Treaty is the final
court in practice, even if that court is not a ‘supreme’ court within the
relevant judicial system.*! In recent years, the Court has made it clear that
even a court which sits at first instance is obliged to refer questions to the
Court of Justice, if it also sits at last instance.*> However, the Court has
also made it clear that where a system of leave to appeal to a supreme
court is in place, the ‘final’ court is the court deciding upon the leave to

40 Peers, above n 16.

#1 This conclusion is implied by the judgments in Joined Cases 28-30/62 Da Costa [1963]
ECR 31 and Case 6/64 Costa [1964] ECR 565.

42 Case C-18/02 DFDS Torline [2004] ECR 1-1417. This case concerned the Brussels
Convention, but it is clear from para 26 of the Opinion of Jacobs AG that the principle has
broader relevance, for Art 68 in particular. See also the judgment in Case C-99/00 Lyckeskog
[2002] ECR 1-4839, para 15: ‘supreme courts are bound by this obligation to refer ... as is
any other national court or tribunal against whose decisions there is no judicial remedy under
national law’, and paras 32-38 of the AG’s Opinion in that case.



94  Steve Peers

appeal.*3 There is no reason to doubt the application of these principles to
Article 68, since that Article refers expressly to Article 234.44

An Obligation to Refer?

The second question is whether courts of last instance are obliged to refer
questions which come before them to the Court of Justice under Article 68,
just as they are under Article 234. Here it seems clear that the answer is
yes, in particular because of the imperative word ‘shall’. This interpretation
is supported by the express cross-reference to Artice 234 in Article 68, by
the underlying principle that no body of national case law inconsistent
with EC law should come into being,*s a ruling of the Court and the
comments of an Advocate-General,*¢ and the interpretation of this provi-
sion in academic literature.#” It might be objected that the words ‘where
necessary’, which appear in Article 68 but not in Article 234, require a
different interpretation of the former provision.*8 However, this argument
should be rejected because the Court of Justice has in any event ruled that
the ‘if necessary’ condition already applies to Article 234.4°

It might also be argued that the possibility of a ‘request for interpreta-
tion’ pursuant to Article 68(3) should affect the interpretation of Article
68(1), because divergence in the case law of national courts could be
corrected by the means of such a request. But this argument should also be
rejected, because there is no guarantee that the Commission, the Council

43 Ibid, paras 16-19 of the judgment. The Opinion of the AG applies the principle more
broadly: see paras 39-48.

+4 This interpretation is also confirmed by the literature: see K Hailbronner, Immigration
and Asylum Law and Policy of the European Union (The Hague, Kluwer, 2000) at 95; Peers,
above n 16, at 356-7.

45 See in particular para 15 of the Lyckeskog judgment, above n 42, with further
references to Cases C-337/95 Parfums Christian Dior [1997] ECR 1-6013 and 107/76
Hoffmann-La Roche [1977] ECR 577. See also Joined Cases 35 and 36/82 Morson and
Jhanjan [1982] ECR 3723.

46 Respectively EP v Council, above n 35, para 106 (‘[i|f [national] courts encounter
difficulties relating to the interpretation or validity of the [family reunion] Directive, it is
incumbent upon them to refer a question to the Court of Justice ...”), and n 74 of the Opinion
in Case C-224/01 Kobler [2003] ECR 1[-10239. However, n 33 of the Opinion in Case
C-50/00 P UPA [2002] ECR [-6677 and para 26 of the Opinion in DFDS Torline, n 42
above, are more ambiguous.

47§ Da Lomba, The Right to Seek Refugee Status in the European Union (The Hague,
Intersentia, 2004) 45; A Arnull, “Taming the Beast? The Treaty of Amsterdam and the Court
of Justice’ in D O’Keeffe and P Twomey, Legal Issues of the Amsterdam Treaty (Oxford,
Hart, 1999) 109, at 115-16; G Gaja, ‘The Growing Variety of Procedures Concerning
Preliminary Rulings’ in ibid, 143, at 146-7; Eeckhout, above n 16, 155; A Albors-Llorens,
‘Changes in the Jurisdiction of the European Court of Justice under the Treaty of Amsterdam’
(1998) 35 CML Rev 1273, at 1287; and Peers, above n 16, at 353.

48 This argument is suggested by Hailbronner, above n 44, who nonetheless recognises an
underlying obligation to refer.

49 Case 283/81 CILFIT [1983] ECR 3415, para 10. Hailbronner, above n 48, does not
consider the relevance of this point.
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or a Member State will seek to correct such divergences by means of a
request for interpretation.’® Moreover, a request for interpretation, even if
sent, is an inferior method of ensuring uniform interpretation of EC law,
because it is less likely to prevent divergences in case law,5! and the Court’s
answer to requests will not affect judgments which have become res
judicata. In practical terms, this could mean that some persons might
already have been returned to face persecution, torture or death, and the
national judgments upholding such returns, while incorrect in light of the
Court’s interpretation of EC law, must still stand. This would be unaccept-
able in a Union founded on democracy, the rule of law and human rights.52
For an individual, the use of Article 68(3) would, therefore, clearly not be
an effective remedy from the perspective of the European Convention on
Human Rights (ECHR) and the general principles of EC law. To avoid this,
it is necessary to confirm the application to Title IV, in spite of the ‘request
for interpretation’ power, of the Court’s recent case law on Member States’
liability for judicial error and that the possibility to reconsider incorrect
administrative decisions in light of subsequent judgments of the Court of
Justice equally applies to Title IV of the EC Treaty.53 If anything, given the
inability of lower courts to refer Title IV questions, the EC rules on liability
for judicial error and on the ability to reopen administrative decisions after
an erroneous judgment upholding them apply a fortiori in this area.>*
Finally on the second question, what is the intensity of the obligation
placed upon final courts? Although the Court of Justice, in its CILFIT
judgment, set out limited circumstances according to which a final national
court was not obliged to send references to the Court,’5 this discretion is
subject to strict conditions which have not been weakened by the Court
since.’¢ There is no reason to doubt that the limits on this discretion apply

50 See by analogy Case C-70/88 EP v Council (Chernobyl) [1990] ECR 1-2041.

51 There is nothing to limit the use of Art 68(3) to cases where divergent judgments have
already been given, but the experience to date suggests that use of this power in advance of
national judgments concerning EC legislation is unlikely.

52 Art 6(1) and (2) EU Treaty.

53 See Kobler, above n 46, Case C-129/00 Commission v Italy [2003] ECR 1-14637 and
Case C-453/00 Kubne and Heitz [2004] ECR 1-837.

54 In fact it is clear from the Opinion in Kobler, above n 46, that the AG believes that state
liability for judicial error applies equally to Art 68 (see paras 71-76 of the Opinion and
related notes).

55 CILFIT, above n 49, paras 11-21. See also Da Costa, Hoffmann-La Roche and
Parfums Christian Dior, above nn 41 and 45 respectively.

56 The question of weakening the conditions was raised in Lyckeskog, above n 42, and
rejected by the AG, (paras 49-76 of the Opinion); it was not considered by the Court. The
idea was also considered by the Working Group which considered the EU’ judicial system
prior to the negotiations of the Treaty of Nice (see the Group’s Report published in
Dashwood and Johnston, above n 7), but that Treaty did not amend Art 234. Nor would the
Consitutional Treaty amend Art 234 on this point: see Art III-369 of that Treaty, above n 15.
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equally to Article 68. Again, if anything, given the inability of lower courts
to refer questions, this discretion should be even further limited in the case
of Article 68.

An Obligation to Adapt Jurisdictional Rules?

This brings us to the third question: is the Council obliged to change the
provisions of Article 67 and, if so, when? It appears clear from the use of
the imperative word ‘shall’ that the Council has a legal obligation to act to
amend the rules on the Court’s jurisdiction pursuant to Article 67(2). This
interpretation is supported by comparison with other provisions in the EC
Treaty conferring power to change decision-making rules or altering the
jurisdiction of the EU Courts, which use the word ‘may’,’7 and by
Declaration 5 in the Final Act of the Treaty of Nice, which states expressly
that the Council is obliged to act pursuant to Article 67(2) to change the
decision-making rules. It cannot plausibly be argued that the word ‘shall’
in Article 67(2) simultaneously has two different meanings: obligatory as
regards decision-making rules and permissive as regards the Court’s
jurisdiction.

Suprisingly, this apparently obvious interpretation was apparently called
into question recently by the Court of Justice itself, which stated that the
Council ‘may’ take a decision pursuant to Article 67(2).58 This was not a
translation error, as the French version of the Court’s judgment also
deviates from the text of the Treaty.’® If the Court was purporting to
interpret Article 67(2) in its judgment, then, with the greatest respect, the
Court’s interpretation is simply wrong, as a matter of fact, not opinion.
The Court has no more jurisdiction to amend the EC Treaty than it does to
rule that Luxembourg is the centre of the universe.

What is the material scope of the Council’s obligation? The Treaty does
not specify precisely what form the ‘adapt(ation)’ of the Court’s jurisdic-
tion must take. It would, arguably, be open to the Council to change the
rules relating to civil law but not immigration or asylum law, although the
better view is that, in the absence of any exceptions to the obligation to
‘adapt’ the rules, those rules must be amended as regards all of the
subject-matter of Title IV. But it does seem open to the Council to change
the rules to a system falling short of the ‘normal’ rules applying to the

57 See Arts 137(2) and 175(2) EC Treaty (decision-making) and Arts 225(1) and 225a EC
Treaty (Court jurisdiction). Also see Art 42 EU Treaty, also concerning JHA decision-making
rules and drafted at the same time as Art 67(2) EC Treaty, according to which the Council
‘may’, not ‘shall’, act.

58 Para 55 of the judgment in Case C-257/01 Commission v Council, above n 35.

5% The judgment uses the word ‘peur’, while the Treaty uses the words prend une
décision’. Compare with Arts 137(2), 175(2), 225(1) and 225a EC Treaty, and Art 42 EU
Treaty; in all these cases the Treaties use the word ‘peut’.
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Court’s jurisdiction, perhaps by giving Member States discretion as to
whether some or all lower courts have the facility to send references or by
extending the possibility to refer to appeal courts only.

Next, what is the temporal scope of the Council’s obligation? Could it be
argued that the obligation to act ‘[a]fter’ the five-year period is not subject
to a precise deadline? This argument should be rejected because it
contradicts the letter and context of the Treaty. Starting with the literal
interpretation, as noted above, the five-year period referred to in Article
67(2) can only mean the ‘transitional period of five years following the
entry into force of the Treaty of Amsterdam’ in Article 67(1), the provision
which set out the decision-making rules which were applicable during that
period. Next, Article 67(2) has two indents. It is the second indent which
provides that the Council ‘shall’ change the decision-making procedure and
‘adapt’ the provisions on the Court of Justice ‘after this period of five
years’. The first indent provides for a default decision-making procedure
for Title IV matters ‘after this period of five years’. It is not plausible to
argue, in the absence of any indication from the text or context of Article
67(2), that the words “after this period of five years’, which clearly apply to
both indents, have an entirely different meaning in the context of the
first indent from the one they have in the context of the second indent.

In practice, the Council, European Parliament (EP) and Commission
have already interpreted the first indent to mean that the words ‘after this
period of five years’ mean that, as from 1 May 2004, the institutions can
adopt Title IV measures only in accordance with the rules in the first indent
(except where a derogation from the decision-making rules as set out in
Article 67(3), 67(4), 67(5) or the protocol on Article 67 applies). This is
demonstrated by the consistent practice since 1 May 2004 of adopting only
measures which were proposed by the Commission. In particular, the
Council’s interpretation is expressly set out in the preambles to the
Directive on passenger data and the decision on joint expulsion flights
(points 4 and 5 in the respective preambles), explaining the Council’s
reasons for not awaiting the opinion of the EP on those two proposals, and
in the documentation leading up to the adoption of those measures.c°
There is no information to indicate that any Member State objected to this
interpretation—in fact, these two measures, including their preambles
interpreting Article 67(2), were adopted by the Council unanimously
(although without the participation of Denmark).

Of course, it is true that mere practice by the institutions and the
Member States does not constitute an authoritative interpretation of the
Community Treaties.6! However, there are overwhelmingly strong legal

6 [2004] O] L 261/ 24 and 28.
61 Opinion 1/94 [1994] ECR 1-5267.
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arguments to support their interpretation of the first indent of Article
67(2). The strongest of these arguments is that, as already noted, the
words ‘[a]fter this period of five years’ in Article 67(2) can only refer to the
words ‘a transitional period of five years following the entry into force of
the Treaty of Amsterdam’ in Article 67(1). If the words ‘[a]fter this period
of five years’ meant that Article 67(2) applied only at some time after 1
May 2004, rather than immediately after 1 May 2004, then the words ‘a
transitional period of five years’ in Article 67(1), which governs the
interpretation of Article 67(2), would be deprived of their only plausible
interpretation, because in that case the ‘transitional period” would clearly
last longer than five years.

This interpretation of the text is supported by the overall context of
Article 67(2), which can be assessed, at least in part, by examining the
intention of the drafters of the Treaty of Amsterdam.62 It is arguable that
in order to examine the intentions of the drafters, the Declarations in the
Final Act of the Treaty can be taken into account. Although the Court of
Justice has ruled that statements made in connection with EC legislation
should not normally be taken into account when interpreting that legisla-
tion, the Court has, on the contrary, been willing to take into account
declarations in the Final Act of Treaty amendments when assessing the
origin of legislation in order to determine its context, with a view to
interpreting that legislation.63

The first Declaration that should, therefore, be taken into account is
Declaration 21 in the Final Act of the Treaty of Amsterdam. The second
Declaration to take into account is Declaration 5 in the Final Act of the
Treaty of Nice ‘on Article 67 of the [EC] Treaty’, considering that in the
negotiation of the Treaty of Nice Article 67 EC was extensively discussed
and eventually amended. This Declaration refers to ‘the decision that [the
Council] is required to take pursuant to the second indent of Article 67(2)’,
providing that the Council ‘will decide, from 1 May 2004’, to change the
decision-making rules in certain areas, that it ‘will’ change the rules on
decision-making as regards external borders conditional on certain devel-
opments, and that it ‘will, moreover, endeavour’ to change the decision-
making rules applicable to other Title IV matters ‘from 1 May 2004 or as
soon as possible thereafter’.

Neither Declaration states unequivocally that the Council is bound to
take a decision on 1 May 2004, although the latter Declaration assumes

62 See paras 99-105 of the judgment in Case C-11/00 Commission v ECB [2003] ECR
1-7147 and para 36 of the judgment in Case C-103/05 Pupino [2005] ECR [-5285.

63 See paras 22 and 23 of the judgment in Case C-353/99 P Hautala [2001] ECR [-9565,
which moreover endorsed the approach to Treaty declarations which the CFI has repeatedly
applied in access to documents cases; see also Case C-192/99 Kaur [2001] ECR 1-1237,
where the Court took into account declarations to an Accession Treaty.
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that the Council is obliged to act. However, both Declarations are
consistent with that interpretation, and neither of them states unequivo-
cally that the Council does not have to act at all on that date. In particular,
both Declarations establish that in the context of the Treaties of Amster-
dam and Nice, the Member States intended that the Council take a
decision pursuant to Article 67(2) on 1 May 2004. Although the latter
Declaration does refer to possible further use of Article 67(2) after 1 May
2004, this reference, in the context, suggests only that the Member States
took the view that the powers in Article 67(2) remain open for further use
after that date, following their initial obligatory use on that date.

This interpretation is further supported by Article 67(4) and (5) of the
Treaty, and the Protocol on Article 67 inserted by the Treaty of Nice,
which provides for qualified majority voting (QMV) to apply to Article 66
(which confers a power to adopt measures on administrative co-operation)
‘[flrom 1 May 2004°. Article 67(4) refers to the adoption of certain visa
rules pursuant to the co-decision procedure ‘by derogation from paragraph
2, after a period of five years following the entry into force of the Treaty of
Amsterdam’. The derogation from paragraph 2 can only mean a deroga-
tion from both indents of paragraph 2, in the absence of indication to the
contrary; and the words ‘a period of five years’ must be interpreted
consistently with the definition of the five-year period in paragraph 2 (as
discussed above), since those words are defined by reference to paragraph
2. It follows that the Council must adopt legislation on those visa rules by
use of the co-decision procedure immediately following 1 May 2004
without having to take a decision pursuant to Article 67(2), and indeed this
is the interpretation of the Council, Commission and EP in practice.t*
Since Article 67(4) applies as from 1 May 2004, it would be inconsistent if
the second indent of Article 67(2) did not apply as of the same date.
Moreover, Article 67(4) informs the overall context of Article 67, in
particular Article 67(2): the context is an intention and obligation to move
to normal decision-making and jurisdictional procedures as soon as
possible; and the earliest date possible is 1 May 2004.

Article 67(5), which concerns changes to decision-making concerning
asylum and civil law, and the Protocol on Article 67, both inserted by the
Treaty of Nice, also confirm that the context of Article 67(2) is an
intention and obligation to move toward the application of the regular EC
decision-making and jurisdiction rules as soon as possible. Interpreting
Article 67(2) to require a decision from 1 May 2004 would be the
interpretation most consistent with this overall context (and it would be

¢4 Since 1 May 2004, a number of acts have been adopted pursuant to the co-decision
procedure, starting with a Rec on the issue of short-term visas to researchers ([2005] OJ L
289/23) and Reg 2046/2005 on special rules for the Turin Winter Olympics ([2005] OJ L
334/1).
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consistent with the Protocol in particular). Finally, an obligation to take
an immediate decision under Article 67(2) is consistent with the five-year
deadline for adoption of measures referred to at various points in Articles
61, 62 and 63, which set out the objectives of EC measures in this area and
confer competence upon the EC to act. It follows that the Council was
(and is) still obliged by Article 67(2) EC to adapt the role of the Court after
1 May 2004.

How Could that Obligation be Enforced?

This brings us to the fourth point: how can the Council’s legal obligation
be enforced? The only method to enforce the obligation appears to be an
action for failure to act pursuant to Article 232 EC Treaty; the plaintiffs
could be a Member State, the Commission or the European Parliament.6’
Such a dispute would be similar to the EP’s essentially successful action
concerning the Council’s failure to adopt a common transport policy.¢¢
Following the interpretation of Article 67(2) advanced above, such a case
should be both admissible and successful on the merits.

Cases of Overlapping Jurisdiction

Finally, on the fifth point, it is obvious that multiple jurisdictional regimes
for references to the Court of Justice run the risk of fragmenting EC law at
the national level.¢” It would be awkward for the Court, or its Advocates-
General, to avoid taking all EU measures into account in their opinions or
judgments, even if they do not, strictly speaking, have jurisdiction to
consider some of those measures in the particular proceedings. In practice,
they do not avoid such an approach, and several judgments or opinions
have referred to Title IV acts, even though the cases were referred by lower
courts, and/or by the courts of Member States which have opted out of
some Title IV measures.¢8

5 Natural or legal persons would lack standing since they need to show ‘direct and
individual concern’ to invoke Art 232 EC Treaty: Case C-68/95 T Port [1996] ECR 1-60635.
Moreover, the EU Courts have exclusive jurisdiction over failure to act, ruling out a role for
national courts: ibid.

66 Case 13/83 EP v Council [1985] ECR 1513. See also Case C-445/93 EP v Commission,
concerning the Commission’s failure to propose measures implementing Art 7a EC Treaty
(now Art 14), which was withdrawn after it was successful politically in inducing the
Commission to propose such measures.

7 There is also fragmentation at EU level to the extent that the judicial regime applicable
to the ‘third pillar’ differs from the EC rules on annulment actions and dispute settlement/
infringement.

68 As regards immigration and asylum law, see the Opinions in Cases C-416/96 El-Yassini
[1999] ECR 1-1209; C-387/97 Wijsenbeek [1999] ECR 1-3207; C-70/99 Commission v
Portugal [2001] ECR 1-4845; C-109/01 Akrich [2003] ECR 1-9607; C-467/02 Cetinkaya
[2004] ECR 1-10895; and C-1/05 Jia, Judgment of 9 Jan 2007. See earlier references to
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Is this appropriate?¢® Certainly it is in genuine cases of ‘mixed jurisdic-
tion’, where the issues to be decided are interconnected and fall within the
scope of more than one judicial regime, where it is arguable that a ‘most
favourable jurisdiction’ rule applies to ensure that the Court of Justice is
not prevented from dealing with cases which it would normally have the
competence to address.”® Also, the different rules on the Court’s jurisdic-
tion should not prevent the Court considering ancillary matters outside its
jurisdiction where this is necessary to give judgment in a case which falls
within its jurisdiction. Otherwise, the Court would be precluded from fully
taking account of the relevant legal context when giving a ruling on cases
over which it has jurisdiction. But the Court must take care that the main
focus of its judgment in such cases remains the issue over which it has
jurisdiction, and that the matters outside its jurisdiction are genuinely
relevant to the matters within it. As for the differences in territorial scope
of measures, there can be no objection to the Court of Justice interpreting
general rules in light of specific rules applicable to some Member States
only, as long as this does not have the effect of imposing the specific rules
upon Member States which would otherwise not be covered by them. In
such cases, the Court must make clear when its interpretation of a general
EC measure in light of a specific measure is relevant to all Member States.

Critique of the Current EC Judicial System

The very limited numbers of references from national courts received by
the Court of Justice to date concerning immigration and asylum law is not
surprising, because as of February 2007, only a few EC measures in this
field had been applicable for more than two years But nevertheless, the
near-absence of cases is more surprising as regards the Schengen acquis,
where a considerable body of law already exists, the Court has had
jurisdiction to receive references as from May 1999 and there have already
been a number of references concerning the criminal law aspects of the
Schengen acquis.” Tt is also surprising as regards the ‘Dublin I’ asylum

pre-Amsterdam JHA measures in the Opinions in Cases C-257/99 Barkoci and Malik [2001]
ECR [-6557and C-235/99 Kondova [2001] ECR 1-6427. In Case C-237/02 Panayatova
[2004] ECR I-11055, the AG asserted in a ‘normal’ EC law case that in principle he had
jurisdiction to interpret the Schengen acquis. There are also examples of such references in
civil law cases: see S Peers, EU Justice and Home Affairs Law, 2nd edn (Oxford, OUP, 2006),
ch2,s4.2.

69 See further ibid.

70 On ‘mixed jurisdiction’ see Peers, above n 16, 397-9.

71 Joined Cases C-187/01 Goziitok and C-385/01 Brugge [2003] ECR 1-1345; Case
C-469/03 Miraglia [2005] ECR 1-2009; Case C-436/04 Van Esbroek, judgment of 9 Mar
2006 (not yet reported); pending Cases C-467/04 Gaspardini (Opinion of 15 June 2006),
C-150/05 Van Staten (Opinion of 8 June 2006), C-288/05 Kretzinger and C-367/05
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allocation rules, applicable since 1 September 2003. It can only be
concluded that the limitation of reference powers to final courts has
obviously substantially restricted access to the Court of Justice in practice.

This is confirmed by the statistics on the overall functioning of the
procedure for references for a preliminary ruling, which confirm that a
large majority of cases reaching the Court are referred from the lower
national courts.”> On the other hand, it could be argued that the absence of
an ability for lower courts to refer questions to the Court of Justice should
have limited impact, as long as it is possible for final courts to refer
questions. But common sense suggests that the cost and delay of pursuing
cases to the final courts in order to obtain a reference to the Court will
deter many applicants from pursuing this course. This thesis can be tested
empirically by examining the one issue which has been subject to different
rules on the jurisdiction of the Court of Justice over the years: jurisidiction
over civil and commercial matters and the related recognition of judg-
ments. In this area, the Court’s ability to receive references from final and
appeal courts as regards the Brussels Convention, which governs these
issues of civil and commercial jurisdiction and recognition of judgments,
was replaced, as from 1 March 2002, with jurisdiction to receive references
from final courts only on the replacement Regulation.”® The results speak
for themselves: from 1998 to 2005, the Court delivered an average of 4.9
judgments a year on the Convention.” In comparison, in the four years
since the entry into force of the Regulation, the Court has received only six
admissible references.”s This is a rate of 1.5 cases a year, or less than
one-third of the prior rate. It should also be recalled that since 1 May
2004, the Regulation has applied to 24 Member States, not 14. Of course,
since the Regulation applies only to proceedings which were brought after
its entry into force, the numbers of admissible references may well increase
in future. But even if, improbably, the number of references on the
replacement Regulation eventually matches that on the prior Convention
(after making an adjustment for enlargement of the EU), all of the parties
and national court systems in the relevant countries will have incurred
extra costs and delays as a result of the current system.

Kraaijenbrink; and withdrawn Cases C-491/03 Hiebeler and C-272/05 Bowens, all concern-
ing cross-border double jeopardy. The Court has also received references on third pillar
Framework Decisions: Pupino, above n 62, Case C-303/05 Advocaten voor de Wereld and
Case C-467/05 Dell’Orto, available at http://www.curia.europa.eu/en/transitpage.htm.

72 See the 2004 Annual Report of the Court (available at http://www.curia.europa.eu/en/
instit/presentationfr/index.htm), at 186-7.

73 See above n 11 (Convention) and above n 25 (Reg 44/2001).

74 This figure was derived from the 39 judgments and the one order on an admissible
reference concerning the ‘Judgments Convention’ dated between 1 Feb 1998 and 31 Dec
2005, available at http://www.curia.europa.eu/en/transitpage.htm

75 Above nn 25 and 27.
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Of course, it can obviously be expected that the volume of cases reaching
the Court from national courts will increase as more time passes after the
deadlines for the implementation of important legislation, in particular the
Directives on reception conditions for asylum seekers and family reunion
(2005 deadline), on long-term residents and refugee/subsidiary protection
status (2006 deadline) and on asylum procedures (2007 deadline). Again,
this can be shown empirically by comparison with EC civil law measures,
where the higher number of references to the Court of Justice can be
explained by the earlier date of application of the relevant measures and
the subsequent passage of time.”6

So it is surely clear from the evidence to date that the Court will not
receive significant numbers of references from national courts on immigra-
tion and asylum law until all national courts and tribunals can send
references to it. Any thought that the jurisdiction over ‘requests for
interpretation” would make up for the limits on preliminary rulings
jurisdiction has obviously also been disappointed to date, although it is
possible that this power will be used in future as more legislation passes its
date for transposition. As a result, there is no prospect that the Court can
play a significant role in ensuring the uniform interpretation, effective
enforcement and sufficient judicial review of EC immigration and asylum
law until its jurisdiction is reformed.

What are the arguments against reform of its jurisdiction? In a paper
written in the spring of 2000, Elspeth Guild and I considered this issue in
detail.”” Shortly beforehand, the two EU Courts had submitted a paper to
EU justice ministers in 1999, in view of the then upcoming negotiations on
the Treaty of Nice, suggesting potential changes to the EU judicial system
in light of the Courts’ then current workload and their anticipated future
workload, which the Courts estimated would increase dramatically. The
Courts’ paper had stated that ‘the specific nature of the rules in Title IV ...
justif[y] derogations from the principle that all courts and tribunals are to
have the power to make references to the Court of Justice ...”.78 Neither
the “specific nature’ of Title IV measures nor the reasons for justification of
such ‘derogations’ was explained by the Courts. Our view was then that
the case for allowing all national courts or tribunals to refer questions to
the Court of Justice in order to ensure uniform intepretation of EC law and
effective judicial protection, which had been identified by the Court of
Justice as the main rationale for allowing all courts or tribunals to send it

76 The references concern Reg 44/2001, in force since 1 Mar 2002; Reg 1348/2000, in
force since 31 May 2001; Reg 1346/2000, in force since 31 May 2002 (above n 25); and most
recently, Reg 1206/2001, in force since 1 Jan 2004 (above n 27).

77 See Guild and Peers, above n 16, particularly at 284-7.

78 Report on The Future of the Judicial System of the European Union, reprinted in
Dashwood and Johnston, above n 7.
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questions on EC law, was as strong as (or stronger than) the case for
allowing such references in other cases. Furthermore, the Court’s addi-
tional arguments for permitting all courts to refer, namely the need to
establish case law ensuring uniform interpretation at an early stage and to
avoid proceedings being appealed to final courts solely to get a reference to
the Court, also applies equally to Title IV cases. The Courts’ stress on the
need to ensure uniform interpretation in the area of the internal market
was also relevant to Title IV matters, and we also pointed out the potential
difficulties arising from fragmented rules on the Court’s jurisdiction.

Finally, we took issue with the discourse concerning a potential deluge of
cases relating to immigration and asylum, which appeared to be the
Courts’ main concern, considering the stress in their paper on solving their
current and (perceived) future overload of work. Such a discourse was
inherently objectionable because of its similarity to the political arguments
about immigrants ‘swamping’ natives, and in any event the reform of the
EU’s judicial system, then on the agenda of the Treaty of Nice negotiations,
offered the opportunity to address the issue. First of all, in our view, the
normal rules on the Court’s jurisdiction should apply to Title IV cases, ‘to
see whether a “deluge” of cases is really going to happen’, or ‘whether the
prospect is ... mythical’. Following that, a special tribunal for immigration
and asylum cases could be created ‘only if there is genuine evidence of a
build-up of immigration and asylum cases before the Court’.

Six years on, the sky has indeed not fallen. The Court’s dire predictions
from 1999 about the unmanageable flood of cases expected under its then
current jurisdiction have proven to be wholly inaccurate,”® with a reduc-
tion in the Court’s case load between 1999 and 2002,8° followed by a
modest upturn in 2003 and 2004,8! a further drop in 2005, and a modest
upturn again in 2006.82 The previous predictions, based on past trends
continuing indefinitely, could now simply be reversed.8> However, the
workload of the CFI initially increased to some extent, although not to the
same degree as predicted, and it has dropped in 2006, because the Civil

7% See the Courts’ paper, above n 78, at 117-22.

80 Leaving aside a small number of special proceedings, there were 542 new cases
registered in 1999, 501 cases in 2000, 502 cases in 2001 and only 472 cases in 2002, the
lowest case load since 1997 (there were 443 cases in 1997 and 482 in 1998).

81 There were 555 new cases registered in 2003 and 526 in 2004.

82 There were 467 new cases registered in 2005 and 535 in 2006.

83 Comparing 2003 (the high point to date for new cases) with 1999, the rate of increase
was 0.6% a year, or 3.2 more cases a year. At this rate, it would be 2017 before the Court had
to deal with 600 cases a year. Comparing 2005 with 1999, the case load dropped 13.8% from
1999 to 2005 (a rate of decline of 2.3% a year). Arithmetically if the Court continues to lose
cases at the rate lost from 1999 to 2005 (12.5 cases a year), it would receive 70 cases by the
year 2043! Even compared to 1997, the rate of increase to 2004 was only 3.2% annually, or
14.1 more cases each year.
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Service Tribunal began operations at the end of 2005.84 Although it is best,
in light of this experience, not to make any predictions about the future of
the Court’s workload, it is manifestly clear that the workload stabilised
from 1999 to at least 2006. In particular, the number of references for a
preliminary ruling, which had reached a record in 1998 just before
submission of the Courts’ joint paper, has stabilised.85 While the Court
pointed to an 85 per cent increase in references from 1990 to 1998, we can
see a 0.1 per cent decrease from 1995 to 2004 (or, comparing over an
identical eight-year period, a 0.4 per cent decrease from 1996 to 2004).
Why did the deluge of cases (like the weapons of mass destruction or,
more appropriately, the millions of scrounging Eastern Europeans) never
arrive? A particular reason is that most of the ‘growth areas’ for litigation
foreseen by the Courts and commentators in 1999 have yielded few or no
cases since that date for the Court of Justice8¢ or the CFL87 In particular,

84 361 cases in 1999, 389 in 2000, 336 in 2001, 402 in 2002, 443 in 2003, 507 in 2004,
462 in 2005, and 416 in 2006.

85 The Court’s 2004 annual report (at 183) lists the following figures for references since
1995: 251 (1995); 256 (1996); 239 (1997); 264 (1998); 255 (1999); 224 (2000); 237 (2001);
216 (2002); 210 (2003); and 249 (2004). The 2005 report (at 199) lists 221 references sent in
2005.

86 The Courts’ paper predicted that Title IV, monetary union, the post-Amsterdam third
pillar and third pillar Conventions would be ‘growth areas’, along with fraud cases, the
Central Bank and Court of Auditors’ power to bring proceedings. By 31 May 2006, the Court
had received few cases relating to any of these matters: 3 anti-fraud cases (Case C-167/02 P
Rothley v EP [2004] ECR 1-3149; Cases C-11/00 Commission v . ECB and C-15/00
Commission v European Investment Bank [2003] ECR 1-7147 and 1-7281; and Case
C-521/04 P Tillack, [2005] ECR 1-3103); three monetary union cases (Case C-27/04
Commission v Council [2004] ECR 1-6649, Case C-19/03 VerbraucheR-Zentrale Hamburg
[2004] ECR 1-8183 and C-359/05 Estrager, pending); and 10 references on the Schengen
Convention criminal law provisions, one of which had been withdrawn (see n 71 above). It
also received one appeal in a case against the ECB in 2000, one in 2001, three in 2002, one in
2003 (along with one case with the ECB as a plaintiff: Case C-220/03 ECB v Germany,
judgment of 8 Dec 2003, not yet reported), and none in 2004, 2005 or 2006 (up to 31 May
2006). There were no cases on any other third pillar Conventions. In fact, only two of these
Conventions entered into force before 2005 (the Europol Convention, in 1998, and the
Convention on the EC’s financial interests, in 2002), and the Conventions on the Customs
Information System, mutual criminal assistance (with its Protocol) and corruption all entered
into force only throughout the last half of 2005. Nor were there cases resulting from the
Court of Auditors” power to bring proceedings. There were also no third pillar dispute
settlement proceedings launched by Member States (an area noted by the Court as a potential
source of workload). As for two specific civil law Conventions mentioned by the Court as a
source of future workload, it has received no reference on either of them (the Brussels II
Convention, converted into Reg 1347/2000 ([2000] OJ L 160/19), in force since 1 Mar 2001;
and the Rome Convention on conflict of contract law, which became subject to the Court’s
jurisdiction only when the relevant Protocols to that Convention entered into force on 1 Aug
2004 (see [2004] O] C 277/1).

87 To 31 May 2006, there have been no cases concerning audits by the Court of Auditors;
a small number of cases concerning the fight against fraud (apart from a handful of staff
cases: see Case T-17/00 Rothley and others v EP [2002] ECR II-579; see interim measures
ruling in [2000] ECR 1I-2085; Case T-29/03 Comunidad Autonoma de Andulcia, order of 13
July 2004, not yet reported; and order of 15 Oct 2004 in Case T-193/04 R, Tillack, not yet
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the predictions of the volume of trade mark cases lodged before the CFI
were far from realised.88

Furthermore, in addition to the stabilisation of demand for judgments of
the Court of Justice, there has been a considerable increase in its capacity
to supply judgments. The Court’s entire ‘wish-list’ set out in its 1999
discussion paper as regards amendments to the Treaties and the two
Courts’ Rules of Procedure has been satisfied,8® except for the appointment
of additional judges to the CFI (although, of course, enlargement resulted
in the appointment of 10 extra judges to that Court, and the European
Civil Service Tribunal consists of seven judges who have taken over a
portion of that Court’s jurisdiction). In particular, as noted above, follow-
ing the entry into force of the Treaty of Nice, the Council has the power to
create first instance tribunals in specialised areas, with a decision on a staff
tribunal already adopted,”® and others could be created. These tribunals
will reduce the first instance case load of the CFI, which will only hear
appeals from such bodies, as well as the appellate case load of the Court of
Justice, because further appeals to the Court of Justice in such cases will be
permitted only ‘exceptionally ... where there is a serious risk of the unity
or consistency of Community law being affected’, according to the revised
Article 225(2) EC Treaty. Furthermore, both Courts benefited from a 67
per cent increase in judges from spring 2004, following enlargement of the
EU; it will be a long time, if ever, before enlargement by itself results in a
67 per cent increase in either Court’s workload.®' Remarkably, the Courts’
1999 paper had referred to enlargement only as a problem (a source of
future workload), rather than part of the solution.

reported, confirmed by the ECJ Order in Case C-521/04 P, ibid, which suggests that
challenges should be brought against national decisions in the national courts, not against
OLAF in the EC courts); a handful of cases against the Central Bank (6 in 2000, 9 in 2001, 6
in 2002, 1 in 2003, 1 in 2004, 4 in 2005 and none in 2006 up to 31 May), almost entirely
consisting of staff cases; 12 staff cases brought by Europol officials, 8 of which had been
withdrawn and 4 of which had resulted in judgments (for further details see Peers, n 68
above, ch 2, sect 2.1.2.3); and 24 judgments of the CFI on access to documents in the 12 years
since the relevant rules were first introduced (two judgments a year).

88 A separate Court paper of 27 Apr 1999 (on file with author) on the impact of
intellectual property litigation states ‘it must ... be expected that as from the year 2000
approximately 100 [trade mark] actions will be brought before the Court of First Instance’,
with 200400 cases a year eventually. There were 34 cases brought in 2000, 37 in 2001, 83 in
2002, 100 in 2003 and 110 in 2004 (according to the Court’s 2004 Annual Report, above n
72, at 193). According to the list of CFI cases on the ECJ website, 87 trade mark actions were
brought in 2005 and 131 actions were brought in 2006.

89 In addition to the Treaty of Nice amendments, see amendments to the ECJ Rules [2000]
OJ L 122/41 and L 322/1, and the CFI rules [2000] OJ L 322/4. See further Part One,
documents C.1 and C.2 and Part Two of Dashwood and Johnston, above n 7.

°0 Above n 8. It should be kept in mind that the Civil Service Tribunal now has jurisdiction
as regards the staff cases against Europol and the ECB, two particular ‘growth areas’ of
litigation which worried the Court in 1999.

°1 Tt should be recalled that although the number of Member States (and therefore judges
on each Court) increased by 67%, the population of the enlarged Union increased by far less.
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The combination of the stable flow of new cases, the increase in judges
and the changes in its operation brought about by amendments to its
Statute and its rules of procedure and changes in its working procedures
resulted in the Court of Justice considerably increasing its efficiency in
2004. In particular, it was able to complete 30 per cent more cases and, for
the first time in years, to reduce significantly the time taken to deliver its
judgments for all types of proceedings.”> However, the CFI did not achieve
a parallel increase in its efficiency.®> These trends were strengthened in
2005.04

So we can conclude from the evidence that the anticipated overload of
the Court of Justice has not happened, and that, indeed, the Court’s
management of its case load is apparently improving significantly. The
Court should, therefore, be able to cope with any modest increase in its
workload that could result from asylum and immigration cases. But, of
course, it is possible that the increase will 7ot be modest, particularly if the
‘normal’ rules on the Court’s jurisdiction are applied; and/or that a surge in
the number of other cases reaching the Court will entail a resumption of
steady increases in the burden of work it faces. In any event, even with the
improvements of recent years, the Court is still far from able to give
judgments within anywhere near the period of one year that many
observers believe to be an acceptable time frame for its judgments, and it
could further be argued that even a one-year delay is unacceptable in at
least some cases concerning asylum and criminal law. There is, therefore, a
need to examine possible changes in the EU’ judicial framework to see
how these concerns could be addressed.

As set out in the companion paper,®S the best way forward on this point
is to try first of all an ad hoc system of special procedures for JHA cases in
the Court of Justice, such as simplified rules on translation of documents,
coupled with general reforms to the judicial architecture to reduce the
Court’s workload, such as the creation of further specialist lower-tier
courts, the transfer of further jurisdiction from the Court of Justice to the
CFI, and the development of default judgment procedures for infringement
proceedings. This could be followed, if genuinely necessary, by a transfer of
some JHA cases to the CFI, a more radical reform of the EU judicial system
(entailing particularly the replacement of the current infringement proce-
dures by a system of Commission decisions, and the curtailment of
Advocates-General), or the creation of specialist JHA courts at EU level
whose decisions are subject to review by the Court of Justice.

©
1

See particularly the Court’s 2004 annual report, above n 74, 11-13.
3 See ibid, 79.

94 See Court press release 14/06, 13 Feb 2006.

95 Above n 1.

©
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CONCLUSIONS

The practice since 1999 shows that, due to the current restrictions upon its
jurisdiction, the Court of Justice cannot make an effective contribution to
the ensuring of uniform interpretation, effective enforcement or control of
the legality of EC immigration and asylum law. As the then Advocate-
General Jacobs has observed, ‘the limitations on the jurisdiction of the
Court under Article 68 EC Treaty and under Title VI of the Treaty on
European Union—areas where the need for fundamental rights is of special
importance—raise serious questions about the compatibility of the current
status with the Charter and the ECHR’.?¢ Other observers have raised
comparable concerns.?” The current position cannot be justified because of
concerns about the EU Courts’ workload, given the stabilisation of that
workload since 1999, the effective measures which have been taken
already to address it, and the further measures which could be taken to
address it (or any further increase in workload) without sacrificing the
basic principles upon which the Community legal order is founded.
Moreover, the Council was legally obliged to amend the jurisdiction rules
as of 1 May 2004, and has illegally failed to act for over two years.

It can only be concluded that, quite frankly, the current restrictions on
the Court’s jurisdiction are a disgraceful anomaly that must be corrected as
soon as possible.

% F Jacobs ‘Effective Judicial Protection of Individuals in the European Union, Now and
in the Future’ in M Andenas and ] Usher (eds), The Treaty of Nice, Enlargement and
Constitutional Reform (Oxford, Hart, 2003) 335, at 343.

°7 Da Lomba, above n 47, 45; Arnull, above n 47, 116; Eeckhout, above n 16, 155;
Albors-Llorens, above n 47, at 1288 and 1292.
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Impact Assessments: A Useful Tool
for ‘Better Lawmaking’ in EU
Migration Policy?

HELEN TONER"

INTRODUCTION

UCH OF THIS volume focuses on and subjects to critical

scrutiny and analysis many of the major legal instruments

adopted since 1999, as well as considering associated policy
plans, communications and such like. However, it is not just the final
outcome of the legislation passed since 1999 that has been subject to
critical scrutiny. The process of lawmaking itself has been the subject of
significant discussion and critique. In particular, the exclusion of the
European Parliament from co-decision in the lawmaking process was
criticised as undemocratic, and has led to the exclusion and disempower-
ment of the Parliament during a critical time when the foundations of the
EU’s new framework of migration law was being laid in the passage of a
number of key Directives and Regulations. The frequency of discussion
throughout the rest of this volume and in other academic analysis of
instances where Parliament had proposed amendments but was unsuccess-
ful in pressing the point home into the final legislative text bears witness to
this point. The use of unanimity voting in the Council has perhaps

* T am pleased to acknowledge the generosity of Warwick University in granting me
study leave during which this work was finally completed, and to the Centre for
Migration Law at the Radboud University, Nijmegen, for hosting me as a visiting
researcher during that time. I am also grateful to several Commission and Parliament
officials and administrators who took time to discuss some of these issues with me,
both in specific interviews and more informally and spontaneously during academic
conferences. Thanks go to Anne Meuwese for sharing her work with me, and for
providing me, as a migration scholar, with some interesting insights into the rather
separate world of Impact Assessment and comments on a draft of this chapter, and to
Evelien Brouwer who helpfully shared some of her expertise on the Visa Information
System with me.
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justifiably been the subject of rather more mixed views: some feeling that it
has slowed progress unnecessarily and enabled a few states to hold out and
impose unacceptably low minimum standards simply in order to get
agreement. On the other hand, it could equally be seen as a potential
safeguard to be exercised by those few states wishing to hold out against a
majority but not unanimous view in favour of regrettably low standards of
rights and protection for third country nationals. There are also undeniable
constitutional sensitivities involved in transferring legislative power to the
EU over matters of immigration and asylum to be exercised on this
Qualified Majority Voting (QMYV) basis. These issues have largely been
addressed however, and now most future decision-making! will be on the
basis of QMV and co-decision,? and it is not the intention of this chapter
to dwell on this at great length. Suffice it to say that whilst the greater
involvement of Parliament certainly is, and the move to QMV may well be,
changes that can be welcomed as long overdue improvements in the
legislative process, it remains to be seen what, if anything, will change as a
result of these altered lawmaking procedures. The completed Border Code3
and almost completed Visa Information System (VIS)* Regulations may be
encouraging early indications that Parliament is increasingly able to make
some modest but significant improvements to legislation. The pending
proposals on the Returns Directive,’ Visa Code Regulation® and ‘RABITs’
(Rapid Border Intervention Teams) Regulation,” which remain at an earlier
stage of consideration, as well as the next stage of the Common European
Asylum System and any of the reviews of existing legislation which may
come up with proposals for amendments to the existing legislative acquis
in the coming years, will provide further tests of whether the potential of
these procedures will be borne out in practice as they work their way
through the scrutiny process.

! The main exception being legal migration.

2§ Peers, ‘Transforming Decision-making on EC Immigration and Asylum Law’ (2005) 30
ELRev 283.

3 Reg (EC) 562/2006 of the European Parliament and of the Council Establishing a
Community Code on the Rules Governing the Movement of Persons Across Borders [2006]
OJ L 105/1.

4 Proposal for a Reg of the European Parliament and of the Council Concerning the Visa
Information System (VIS) and the exchange of Data Between Member States on Short-Stay
Visas. The latest partially accessible Council document is 11632/06 of 13 July 2006. Two
later documents concerning this draft are currently not accessible on the Council document
registry: docs 12190/06 and 13861/06.

5 Proposal for a Dir of the European Parliament and Council on Common Standards and
Procedures in the Member States or Returning Illegally Staying Third Country Nationals,
COM(2005)391.

¢ Proposal for a Reg of the European Parliament and of the Council Establishing a
Community Code on Visas, COM(2006)403.

7 Proposal for a Reg of the European Parliament and of the Council Establishing a
Mechanism for the Creation of Rapid Border Intervention Teams and Amending Council
Regulation (EC) 2007/2004 as Regards that Mechanism, COM(2006)401.
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The main subject of this chapter is a somewhat different aspect of the
lawmaking process. Readers of EU migration law may have noticed in the
last few years the appearance of an entirely new kind of document—the
‘Impact Assessment’ accompanying draft legislative proposals and policy
communications.® Impact Assessment and Better Regulation are very much
central to the agenda in Brussels at the present time, and are ‘buzz words’
of the moment around the corridors of the EU Institutions. Striking up a
conversation with the words ‘Impact Assessment’ almost always provokes
a reaction: sometimes a surprisingly strong one. The new ‘Integrated
Impact Assessment’ procedure is intended to bring together a wide range of
assessment variables in one single document during the early stages of the
legislative or policy-making process so that the final result is well informed
as to the implications of the various options before any final choice is made
between them. This technique, and its adoption by the Commission, has
been the subject of increasing attention by academics and others since the
inception of the ‘Integrated’ Impact Assessment programme from 2002,°
but as yet little or no attention has been specifically directed to their use in

8 The fact that an Impact Assessment has been carried out, and the reference to find the
document, will be disclosed by the presence of an accompanying ‘SEC’ document. These are
usually Impact Assessment documents, but not always, as other Commission staff working
papers also appear as SEC documents.

® The literature might helpfully be split into three groups. First, general literature on the
EU’s Impact Assessment process and its links to the EU’s ‘better regulation” agenda: N Lee and
C Kirkpatrick, ‘A Pilot Study on the Quality of European Commission Extended Impact
Assessments’, Impact Assessment Research Centre Working Paper 8, Oct 2004; N Lee and C
Kirkpatrick, ‘Evidence-based Policy-making in Europe: an Evaluation of European Commis-
sion Integrated Impact Assessments’ (2006) 24(1) Impact Assessment and Project Appraisal
23; A Meuwese, Informing the EU Legislator through Impact Assessments, paper presented
at ECPR/CRI conference ‘Frontiers of Regulation: Assessing Scholarly Debates and Policy
Challenges’, University of Bath, Sept 2006, forthcoming as ‘Inter-institutionalising Impact
Assessments’; A Renda, Impact Assessment in the EU: The State of the Art and the Art of the
State (Brussels, Centre for European Policy Studies, 2006); G Mather and F Vibert, City
Research Series from the European Policy Forum: No 2, Reducing the Regulatory Burden:
The Arrival of Meaningful Regulatory Impact Analysis (July 2004); No 5, Rebalancing UK
and EU Regulation (Apr 2005); No 9, Evaluating Better Regulation (Sept 2006); Institute for
Miljovurdering (Danish Environmental Assessment Institute), Getting Proportions Right:
How Far Should EU Impact Assessments Go? (Copenhagen , Danish Enviromental Assess-
ment Institute, 2006). Secondly, literature examining these issues specifically from an
environmental perspective: C Opoku and A Jordan, ‘Impact Assessment in the EU: a Global
Sustainable Development Perspective’, paper presented at the Berlin Conference on the
Human Dimension of Global Environmental Change, Berlin, Dec 2004; D Wilkinson et al,
For Better or Worse? The EU’s ‘Better Regulation’ Agenda and the Environment (London/
Brussles, Institute for European Environmental Policy, 2005). Finally, there is also a strand of
literature focusing less on the EU’s own Integrated Impact Assessment Procedure and more on
a comparative perspective taking in different national Impact Assessment procedures also: see,
eg, C Radaelli, ‘The Diffusion of Regulatory Impact Analysis: Best Practice or Lesson-
Drawing? (2004) 43 European Journal of Political Research 723.
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the area of Freedom Security and Justice (FSJ)!°—most of the literature is
either general or concerns environmental protection. This chapter is
intended to begin to bridge the gap between these two disciplines by
explaining what these documents are, why and how they are being
produced, how they fit into the broader picture of EU lawmaking processes
and of the development of EU migration law. Fundamentally, they are a
tool for ‘better lawmaking’, and this chapter will provide a brief but
critical introductory assessment of whether and to what extent they have
achieved or are likely to achieve this aim in the context of EU migration
law and policy. The chapter begins with a brief introduction to the
technique of Impact Assessment and its introduction by the Commission
since 2002. It identifies in outline some criteria that may be used to
evaluate Impact Assessment processes and reports. It then illustrates some
of these points in more detail using, amongst others, some of the migration
law Impact Assessments to do so. The chapter also reflects on the concept
of ‘better regulation’—the agenda underlying the Impact Assessment
programme. It considers what this might mean in the context of migration
law and policy and considers what, if any, role Impact Assessments may
have to play in furthering ‘better regulation’ and ‘better lawmaking’ in the
field of EU migration law and policy.

THE EU’S INTEGRATED IMPACT ASSESSMENT PROCEDURE

Impact Assessments: An Introduction

Many readers will not necessarily yet be fully familiar with the concept of
Impact Assessment and its application in European Community law, so this
introductory section gives an outline of developments so far, as of late
2006.

Impact Assessment is a mechanism whereby all the potential impacts of a
wide range of proposed actions (whether building or other land use
development, aid, legislation, regulation or policy measures) may be
considered during the legislative and policy development process. EU
Impact Assessment has had some history in a narrower, sectoral sense, with
Impact Assessments being used to examine, for example, business or
gender impact. The entire process entered a new era, however, with the

10 For further rather more detailed discussion of the role of Impact Assessments in
securing compliance with fundamental rights see H Toner ‘Impact Assessments and Funda-
mental Rights Protection in EU Law’ (2006) 31 EL Rev 316. Although there is clearly some
significant overlap, in that securing compliance with fundamental rights is of particular
importance in immigration and asylum law, that paper deals specifically with fundamental
rights protection rather than migration law as such.



Impact Assessments and Migration Policy 113

initial phased development of the programme of Integrated Impact Assess-
ments in 2002, and has continued to mature since then with an initial
review and further development of the framework in 2004-5,'2 including
new guidelines for the conduct of Impact Assessments,!? and the full
implementation of the programme in the legislative and policy drafting
process from 2005. At this stage it is important to note that an Impact
Assessment can now be expected for legislative proposals contained in the
Work Programme, and for most significant policy communications, unless,
for example, the primary document is a Green Paper intended to be the
very earliest exploratory state of policy formation opening the agenda for a
wide discussion before any concrete policy proposals are developed. The
programme is, therefore, extensive, with each Directorate-General involved
and significant numbers of Impact Assessments published each year.'* The
Impact Assessments themselves obviously vary in details of style and
content but are carried out to a common general framework. They are
intended to clarify the problem to be addressed, identify possible options,
and evaluate the impacts of these various options across three different
categories—economic, environmental and social. The 2002 Communica-
tion sets out the basic ‘reporting format’ covering (i) the issue/problem to
be tackled; (ii) identification of the main objective(s); (iii) identification of
the main possible policy options; (iv) what main impacts, both positive and
negative, may be expected from pursuing each of these options; (v) how
might the impacts be evaluated and monitored after implementation; (vi)
stakeholder consultation; and (vii) the drafting of the legislative proposal
or policy communication. The 2005 guidelines follow a very similar
pattern although they include comparison of the options as step (v) and
omit the final two issues of stakeholder consultation and drafting.'s As
noted, there had previously been some Impact Assessment work done at
EU level, although split into particular sectoral schemes identifying particu-
lar types of impact (business, gender, equality, environment, etc).

" The main document setting out the aims and methods of the Commission’s Impact
Assessment procedure is the Commission Communication on Impact Assessment,
COM(2002)276. It was accompanied by a Handbook for Impact Assessment in the
Commission (Brussels, European Commission, 2002) which itself was accompanied by
technical annexes to guide policy-makers.

12 There was a review in 2004: Impact Assessment: Next Steps. In support of Competitive-
ness and Sustainable Development, SEC(2004)1377.

13 The review resulted in updated guidelines in 2005—Impact Assessment Guidelines,
SEC(2005)791, with accompanying annexes. A framework for administrative costs was
discussed in 20035, and the guidelines updated in 2006 with an additional annexe addressing
this point.

14 The central Commission’s Impact Assessment website can be found at
www.ec.europa.eu/governance/impact/index_en.html, and a list of each year’s Impact Assess-
ment work is available at www.ec.europa.eu/governance/impact/practice_en.html.

15 This however is not to say that consultation is not expected or that drafting the
proposal or communication is not the culmination of the Impact Assessment process.
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The aim of ‘integrating’ these impact assessments into one single
document is to ensure that policy-makers and legislators have the fullest
possible information on all of these potential impacts in one single
document and can identify cross-cutting impacts or trade-offs that may
have to be made between different costs and benefits. Immediately one
might think perhaps of the possible ‘trade-offs’ between the benefit of
minimising environmental impact versus the potentially negative economic
impact on competitiveness of regulation to achieve this end, or proposed
regulatory requirements suggested for the purposes of consumer protec-
tion'é or health and safety,!” which would have to be ‘traded off’ or
balanced against the potential impact on businesses—often perceived in
terms of negative impacts of compliance costs which may impair competi-
tiveness. The Impact Assessment process and the resulting Impact Assess-
ment Report are prepared by the Commission, sometimes with the
assistance of reports compiled by external expert policy consultant agen-
cies. Consultation with civil society (in particular NGOs and industry as
appropriate) is intended to make sure that the widest possible range of
views and voices is heard at an appropriately early stage in the drafting
process, and this process of consultation should comply with the Commis-
sion’s standards on consultation set out in its Communication on Consul-
tation. The lead Directorate-General (DG) will vary with the subject-
matter of the Impact Assessment, but with particularly high profile
significant or ‘cross-cutting’ proposals (where significant aspects fall within
areas of responsibility of different DGs) an Inter-Departmental steering
group may be set up. There may indeed be some tension within the
Commission if more than one DG wishes to be the ‘lead’ DG in relation to
a cross-cutting proposal: this may have some significant consequences as it
is to some extent inevitable that the way the problem is approached and
formulated from the earliest stage may vary depending on the lead DG,
and, despite inter-service consultation, this may have implications for how
the Impact Assessment process proceeds. The Impact Assessment analysis
and report are prepared and drafted by desk officers working on the
particular dossier in question in the lead DG, but there is both a central
Impact Assessment Unit (within the secretariat-general) performing a
co-ordinating role and individual officials within DGs whose role is to
provide support to those writing the Impact Assessment reports.

The Impact Assessment document is not intended to be a definitive
decision on the shape or direction of policy or legislation; rather it is aimed

16 A high profile consumer issue that has arisen is the Impact Assessment on Mobile Phone
roaming charges, where the intention of the Reg is to protect consumers against what are seen
as excessive charges for this ‘cross-border’ service.

17 A high profile health and safety issue—also an environmental one—that has been
subject to a heavily contested Impact Assessment process is the REACH Dir on chemicals.
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at assisting those who make the final decisions, mainly in the Commission
but also further on in the policy and legislative process. This kind of
distinction is crucial to maintaining the proper channels of political
accountability—especially in cases in which fundamental rights are
affected, where it is important to have democratic legitimation of restric-
tive measures as well as independent judicial oversight. However, it is clear
that the Impact Assessment may (indeed it usually does) identify a
‘preferred” or ‘optimal’ option or approach. It has indeed been envisaged
that this preferred approach (at least in a broad general sense) may even
emerge at quite an early stage and that a significant part of the process
then may be refining the details of that broad preferred policy approach.!8
The document then informs the process of legislative and policy drafting,
in particular the process of drawing up Commission policy communica-
tions or proposals for legislation. It should be noted, however, that
although the Impact Assessment process is to some extent meant to be a
dynamic one through the policy development process, the Impact Assess-
ment documents are published at the same time as the proposed Regula-
tion, Directive or policy Communication, and the two are, therefore,
presented externally as a single package. The Impact Assessment reports
are all publicly available from the Commission document registry.'®

Their relevance is not, however, exhausted at this stage. It is intended
that Impact Assessments should be used and even produced by other
institutions.2% They may also be used to inform subsequent scrutiny of any
legislative proposal by the Council, the European Parliament or national
parliaments, and indeed by civil society, NGOs and industry and so on.
The institutions have formulated a common approach to IA,2! and there
are indications that the Parliament and Council are both becoming
increasingly aware of the need to engage with Commission Impact Assess-
ments later in the legislative process. In terms of the subsequent use of
Impact Assessment during parliamentary scrutiny, the Environment Com-
mittee seems to be something of a leader on this issue, certainly the most
active so far. It currently operates a framework contract which involves
preparation of policy briefs providing a summary analysis/critique of the
Impact Assessment documents. This kind of mechanism has some interest-
ing potential to act as a source of counter-expertise and to ensure that the
Impact Assessment report is subjected to independent and, if necessary,

18 Commission Communication on Impact Assessment, COM(2002)276 s 4 at 9.

19 See the website addresses at n 14 above. Individual DGs may have individual webpages
collecting together their own IA activities: see the DG FS] page on Evaluation and Impact
Assessment Activities.

20 See Meuwese, above n 9, which discusses some of these issues further and is the source
of some of the references and examples that follow.

21 Inter-Institutional Common Approach to Impact Assessment, available at http://
ec.europa.eu/governance/impact/docs/key_docs/ii_common_approach_to_ia_en.pdf.
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critical analysis by suitably qualified experts, but there are obvious
resource implications of rolling out this kind of approach more compre-
hensively. The LIBE Committee?? is currently working on a report on the
‘Fundamental Rights Monitoring Strategy’ Communication?? (which
includes the use of Impact Assessments) which may address some of these
issues and signal some discussion of practical steps to enhance engagement
with Impact Assessments on the part of this particular Committee. This
would be a welcome development both in terms of the potential for input
into the work of other Committees to evaluate the adequacy of treatment
of fundamental rights issues in other areas and in terms of the policy areas
where it is the lead Committee including, of course, the FS] agenda. It
remains to be seen what the conclusions of this report will be. The
Employment and Social Affairs Committee has also shown some interest in
this issue, commissioning a report, published in January 2006,24 on the
analysis of Social Impacts within the Commission’s Impact Assessment
process in response to a perception that social impacts were under-analysed
and not dealt with as well as economic impacts in the first years of the
Impact Assessment programme. The Council has recently produced a
document to guide working party chairs in the use of Impact Assessment
reports.2’ It should be noted, however, that there is no formal mechanism
for recourse back to the Commission in the event that the Impact
Assessment should prove inadequate or incomplete. The Council and
Parliament are also considerably behind the Commission in production of
Impact Assessments, even though the Common Approach envisages that
the Parliament and Council should prepare their own Impact Assessments
of substantive amendments. Precisely what this means is unclear and likely
to be politicised, and may be subject to far more difficulties in relation to
resources and expertise than is the case within the Commission. Also, it
could be observed that if the Commission has undertaken a comprehensive
Impact Assessment this may (indeed perhaps should) already consider
some of the more obvious directions which subsequent amendments might
take. It should finally be noted that where Member States do retain their
right to initiate legislation in the third pillar, there is no obligation to
conduct an Impact Assessment when a Member State presents an initiative,
although the Commission hopes that they will do so, and where the

22 Committee on Civil Liberties, Justice and Home Affairs.

23 Compliance with the Charter of Fundamental Rights in Commission Legislative
Proposals: Methodology for Systematic and Rigorous Monitoring, COM(2005)172.

24 C Crepaldi et al, The Inclusion of Social Elements in Impact Assessment (Milan, Istituto
per la Ricerca Sociale, 2006). Published online as a meeting document for the European
Parliament Employment and Social Affairs, Committee and available at http:/
www.europarl.europa.eu/meetdocs/2004_2009/organes/empl/empl_20060125_1500.htm.

25 Council doc 9382/06, Handling Impact Assessments in Council: Indicative Guidance for
Working Party Chairs.
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Commission presents a third pillar measure in the Work Programme, the
expectation of an Impact Assessment remains. Now that the first transi-
tional period of shared initiative has reverted to the normal position that
legislative proposals in immigration and asylum law will be presented by
the Commission, this is of less direct relevance for these areas, although of
course the relationship between first and third pillar issues when law
enforcement enters the picture remains an interesting one.26

Impact Assessments and Better Regulation

The impetus for the development of the Commission’s Impact Assessment
programme is firmly grounded in the ‘Better Regulation’ initiative, and the
drive both for better regulation and sustainability. It has been clear from
the beginning that the aims of this programme are to promote ‘better’
regulation and competitiveness and also to ensure that sustainability
concerns are built into the legislative and policy programmes. The process
originated in commitments made by the European Council at the Laeken
and Gotteborg summits, and is intended to be a key plank of the
implementation of the ‘Lisbon Agenda’, responding to the challenges of
globalisation and making the EU the most competitive and dynamic
knowledge-driven world economy. Thus although there is, perhaps particu-
larly now as the IA process matures, increasing awareness of and even
some enthusiasm for it in some parts of the Commission, it is essentially an
initiative that has its origins outside the Commission and was to some
extent ‘imposed’ rather than genuinely ‘home-grown’. The aims of Impact
Assessment have been described by the Commission in the following
manner:

First of all it will guide and justify the choice of the right instrument at the
appropriate level of intensity of European action. Secondly, it will provide the
legislator with more accurate and better-structured information on the positive
and negative impacts, having regard to economic, social and environmental
aspects. Thirdly, it will constitute a means of selecting, during the work
programming phase, the initiatives that are really necessary.2”

Most recently, this emphasis on better regulation has been underlined by
sharpening emphasis on competitiveness that is contained in IA documents
in the new guidelines published in 2005, and also by the introduction of
guidelines on assessing administrative costs in 2006.28 The next section of

26 Note in the context of data protection the judgment concerning the EU-USA PNR data
transfer agreement: Case C-317/04 Parliament v Council, judgment of 30 May 2006.

27 See http://ec.europa.eu/governance/law_making/law_making_en.htm.

28 Communication from the Commission on a common EU Methodology for Assessing
Administrative Costs Imposed by Legislation, COM(2005)518, together with Staff Working



118 Helen Toner

the chapter will consider what exactly ‘better regulation” means and what
underlies this agenda, and consider whether this Impact Assessment
process may have any useful role to play in promoting ‘better’ EU
migration lawmaking. For the present, however, we may note that some—
particularly environmental lobbyists—have criticised the ‘better regulation’
agenda for being too focused on reducing regulation, seeming to be rather
too quick to equate better regulation and deregulation, at the expense of
environmental protection and other similar values. Some of these commen-
tators have suggested that the Impact Assessment process has done little to
challenge this and have been disappointing in their ability to bring out
clearly and effectively the benefits—especially non-monetary—of regula-
tion that may be weighed against any costs. In particular the current
effectiveness in evaluating non-monetary impacts has been questioned.
From the environmental point of view one may, however, see the potential
utility of the process—an opportunity to evaluate proposed regulatory
mechanisms or environmental standards that might place burdens on
businesses as well as having potential environmental costs or benefits of
regulation or non-regulation.2? One of the critical questions from the point
of view of migration law is whether this tool of Impact Assessment, with
its origins in evaluating proposed business regulation and environmental
concerns, has any useful role to play in the rather different area of
migration law and policy.

The Concept of ‘Better Regulation’

The concept of better regulation is intimately connected with Impact
Assessments, as the fundamental premise behind the Impact Assessment
process is that it is part of a strategy that should lead to ‘better regulation’.
What then does this concept mean generally in EU law—particularly from
the point of view of the institutions (without losing sight of the fact that
regulatory or legislative quality are not terms that are free from doubt or
dispute and that different observers may have different perspectives on
indicators of quality)?3° If we have little understanding of what is meant by
‘better regulation’ or ‘better lawmaking’ then we are not in a good position
to assess whether Impact Assessments are leading to this. In order to
understand this it may be helpful to turn to the 2001 White Paper on

Paper Outline of the Proposed EU Common Methodology and Report on the Pilot Phase
(Apr=Sept 2005), SEC(2005)1329. An updated Annex to the Commission’s Guidelines on
assessing administrative costs was added to the Impact Assessment Guidelines in Mar 2006.
29 See from an environmental perspective Okopu and Jordan, and Wilkinson, both above
n 9.
30 C Radaelli, ‘Getting to Grips with Quality in the Diffusion of Regulatory Impact
Assessment in Europe’ [2004] Public Money and Management 271 (Oct).
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Governance3! and the report of the working group on ‘Better Regula-
tion’.32 The White Paper suggests five principles of ‘good governance’:
Openness, Participation, Accountability, Effectiveness, and Coherence,
underpinned by another two, Proportionality and Subsidiarity. In the
report of the ‘Better Regulation’ working group we find an overlapping but
slightly different list of considerations setting out its working assumptions
about what ‘better regulation’ means. These are Proportionality: ‘regula-
tion which achieves the stated public policy objectives without imposing
unnecessary or disproportionate regulatory burdens’; Proximity: ‘regula-
tion which is recognisable to and recognised by stakeholders’; Coherence:
‘regulation which fits in with other parts of the regulatory picture’; Legal
Certainty; Timeliness: ‘regulation which is adopted in good time and which
can be adapted efficiently so that it is not overtaken by technological and
other events’; High Standards: ‘regulation which picks the solution offering
the best protection for the public interest at stake, not just the one that
represents the lowest common denominator of Member State positions’
and, finally, Enforceability: ‘regulation which is capable of achieving high
levels of compliance’. It also adds—almost as a postscript—that it ‘(almost)
goes without saying’ that regulation should be ‘subject to the appropriate
measure of democratic control’.

The Relevance of ‘Better Regulation’ for EU Migration Law

What particular relevance then might better regulation and better lawmak-
ing have in EU migration law? The agenda set out above—particularly in
relation to the Impact Assessment programme—seems to be closely con-
nected to the Lisbon Agenda of competitiveness and sustainable develop-
ment. At first sight it may seem to relate primarily to regulation of
economic/business or other private sector activities, and much of what is of
central concern in migration law—regulation of flows of persons across
borders, asylum law and policy, terms and conditions on which migrants
are granted residence, the bureaucratic and operational activities, proce-
dures and institutions that are necessary to implement all of this—may
seen to be quite far away from this. Nonetheless, migration control and
migration law clearly is a regulatory phenomenon of a kind in the sense
that all lawmaking is regulation of a kind. Even non-legal policy may be
seen to be a regulatory phenomenon in that it is an attempt, albeit not
using legal mechanisms, to influence behaviour and/or to control the
effects of certain behaviours or natural phenomena in order to achieve

31 White Paper on Governance, COM(2001)428.
32 Report of the Working Group on ‘Better Regulation’ (Brussels, EC, 2001), available at
http://ec.europa.eu/governance/areas/groupS/report_en.pdf.
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certain desired policy goals, whether it be promoting desired or minimising
undesired effects and consequences. It may well be sensible in some ways
to talk of ‘better regulation’ or ‘better lawmaking’ applied to migration
law, and this becomes all the more apparent when looking at some of the
indicators of ‘better regulation’ set out above.

Each of the indicators above may have some relevance for migration law
and policy. Proportionality might indicate a hard look at whether the
burdens imposed on migrants—in terms of increased securitisation and
strict conditions of entry—are justified. This, however, would necessitate a
shift in thinking away from the current paradigm which all too often views
would-be migrants as outsiders and with suspicion rather than as fully
legitimate stakeholders in the process. Subsidiarity also is of importance
and will point us towards seeking a sensible balance between what is
legitimately the subject of EU harmonisation or common standards and
what is legitimately left in the hands of Member States to determine.
Proximity in the sense of the term above implies accessibility and transpar-
ency and some degree of ownership of the process and outcome by
stakeholders—the role of civil society and NGOs is critical here, as well as
that of the tourist and travel industry, and universities and industry which
may view at least some migrants positively as potential students and
workers. The ‘boundedness’ of the polity does seem to be re-emerging at
the EU level and indeed the creation of EU citizenship has, arguably, done
as much to underline the exclusion of third country nationals as it has to
foster solidarity amongst and inclusion of EU citizens. So, despite the
involvement of some NGOs at EU level, the status of migrants as full
stakeholders in the political process of lawmaking and policy development
remains open to question. Coherence is key to ensuring that policy
objectives in one area are not undermined by other EU initiatives—the
Group of Commissioners on Migration33 may have some valuable
co-ordinating role to play here (that is certainly the intention), but as this is
a very new initiative this remains to be seen. Legal certainty is important to
signal clearly to migrants and to Member States their respective rights and
obligations—this aspect of ‘better lawmaking’ can often suffer where
messy political compromises have to be made to reach agreement on a text,
and the chapters in this volume examining some of the legal instruments
illustrate this all too well. High standards are obviously a critical point,
and of particular interest in migration law where all too often the lowest
common denominator is all that the Member States have been able to
agree. Yet what exactly are the public interests to be pursued when dealing
with migration law and how best to pursue them is not necessarily always

33 Commission Press Release 30 Aug 2006, ‘Setting Up a Commissioners Group on
Migration Issues, Chaired by Vice-President Franco Frattini’. The group apparently was first
due to meet before the Sept 2006 Council Meeting.
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evident or widely agreed, and this can make both inter-institutional
agreement on legislative texts and evaluation of legislation and policy
problematic. This particular aspect would also have to be amplified by
noting in particular that a critical and central indicator of high standards in
immigration and asylum law has be full and unambiguous compliance with
relevant standards of international refugee and human rights law, and with
the Refugee Convention, the ECHR and the EU Charter of fundamental
rights in particular. Again, plenty of evidence of the difficulties faced in this
area is apparent both in the concerns raised by authors in other chapters in
this book and elsewhere. Enforceability is also a real issue, as both the
enforcement of migration control and the enforcement of migrants’ rights
come up against considerable difficulties in practice, and the EU is not
likely to be immune from this when it steps into the arena of attempting to
build common minimum standards. Unfortunately, at times it can seem
that more attention is paid to enforcement of controls than to enforcement
of rights. Democratic control is clearly a cornerstone of accountable and
legitimate migration law and policy: we have already noted above the
difficulties with the marginalisation of the European Parliament. It remains
to be seen to what extent the Impact Assessment process is able to enhance
democratic scrutiny and oversight of the process through parliament,
whether at the EU or national level.

Are there any other issues that may be relevant in assessing the quality of
EU law and policy in this area? It may to some extent be linked to
fulfilment of the guidance set out by the European Council: the EU should
be seen to be living up to its own commitments and delivering on its own
self-proclaimed agenda. It should also lead to regulation that is fair to all
those involved, to migrants and would-be migrants as well as to those
already resident in the EU, and in this respect it should be both morally
and ethically defensible and agreed in a manner that is open to different
points of view being expressed. Of course, there may be some reasonable
differences as to what an ethical immigration and asylum policy might
look like and what moral obligations states (and by implication the
collectivity of EU Member States acting together) have to existing and
would-be immigrants and refugees, and therefore, I say, ethically defensible
rather than ethical as such. However, full good-faith compliance with
agreed international standards has to be a basic starting point.

So which of these indicators of good governance or ‘better regulation’ or
‘better lawmaking’ might one see as the most pressing problems in EU
migration lawmaking at the present time? Arguably, it would have to be
full compliance with international law standards and fundamental rights,
and the difficulty of Member States to compromise on anything beyond the
lowest common denominator—the two being linked and traceable back to
Member State governments’ defensive and increasingly restrictive and



122  Helen Toner

security-driven policy agendas. Could Impact Assessments have any rel-
evance to these issues? Initially, one may be somewhat sceptical—it seems
unlikely to have any fundamental impact on policy preferences and
strategies of the Member States. As regards fundamental rights, Commis-
sion President Barroso indicated his intention that legislative proposals be
screened for compliance with the Charter of fundamental rights in particu-
lar at an early stage in the process, and indicated that the use of Impact
Assessments were to be a significant tool in order to achieve this—a
process which could indeed be of relevance and importance in the
immigration and asylum context. Yet, in an Impact Assessment agenda
dominated by ‘better regulation’, competitiveness and sustainable develop-
ment, one may be forgiven for a degree of scepticism in this respect. Whilst
there may indeed be potential for the Impact Assessment process to be
helpful in this respect, it is not yet clear that it is designed and operated in
an optimum way to do so, and more attention may be needed on this
issue.3*

Different Roles for Impact Assessment?

Even if we accept, however, that Impact Assessments are intended to
pursue ‘better regulation’ or ‘better lawmaking’ and are intended to do so
by informing the legislator, that in itself is not necessarily self-explanatory
or without ambiguity. Digging more deeply into the process, Meuwese3?
identifies five different typologies of Impact Assessment, using four differ-
ent verbs that we have seen above being used to describe what Impact
Assessment should do—guide, justify, inform and select. The first function
she identifies is ‘speaking truth to power’ in the sense of the Impact
Assessment containing some kind of objective truth to inform the legislator
of the ‘correct’ approach, although this does not fit with many aspects of
the EU’s Impact Assessment process and its insistence that it is not a
substitute for political decision-making. Her second is ‘reason-giving for
legislative decisions’, in the sense of ‘help[ing] politicians to convince
stakeholders and citizens of the virtues of the legislation or policy at hand’.
Again, this does not fit with the approach which is aimed at more than
mere justification of decisions already taken—although it may be that
some Impact Assessments seem to pursue this function more than others,
particularly if conducted at a relatively late stage in the policy process once
certain strategic decisions have been made. Her third is ‘providing a forum
for stakeholder input’—which could be a valuable function, but, as she

34 See Toner, above n 10. See also the House of Lords European Union Committee,
Human Rights-Proofing EU Legislation, 16th Report of Session 2005-06, HL Paper 67.
35 Meuwese, above n 9.



Impact Assessments and Migration Policy 123

points out, one may rightly be sceptical of the added value of such a
process which may add up to little more than summarising the results of
consultation with little evidence that this consultation is having a signifi-
cant impact on the decision-making process. It is also worth noting that
consultation should already take place, so the added value of this function
can also be questioned in this respect. The remaining two, she suggests, are
‘more convincing because they are more comprehensive and more refined’,
yet not necessarily mutually exclusive. Her fourth is ‘highlighting trade-
offs’ which emerges from the Impact Assessment Communication as
central to the aim of the entire process and perhaps may be primarily what
some within the EU institutions may be expecting or anticipating. Yet, as
she points out, ‘what happens when the European Parliament or the
Council want to use a different decision-making criterion from the
Commission?” Trade-offs depend critically on the relative value that the
decision-maker places on particular issues. When does environmental
protection become too costly to business? If it will save lives, is the cost of
a certain safety precaution relevant and, if so, when does it become too
costly? When, and if so how, are measures restricting liberty and freedom
to be traded off against apparently increased security? What, if any, is too
high a price to pay for providing a secure refuge from persecution in
accordance with international obligations by providing high-quality asy-
lum decision-making, or for providing effective access to justice and
effective remedies for all migrants? The extent to which Impact Assess-
ments are able to inform such decisions without prejudging them and to
make the trading-off process transparent will be critical if this is their main
function. What happens when the Impact Assessment process proceeds on
the basis of assumptions about the relative values of various ‘goods’ or
‘impacts’ to be ‘traded off’ against each other in selecting the optimum or
preferred policy option that are later questioned by other EU institutions
or by civil society will be an interesting question. Her fifth is ‘structuring
the discourse’ in providing a structure for the discourse during the course
of the passage of legislation to ensure that the information in the Impact
Assessment is taken into account. In this way she suggests that Impact
Assessments may contribute to the proceduralisation of the legislative
process. As she goes on to discuss, individual case studies may show
different Impact Assessments tending towards various of these functions,
and even perhaps different actors in the process having different visions of
which of these functions the Impact Assessment process is intended to
fulfil, and each of these functions may necessitate or suggest different
institutional frameworks for the process to operate. Different actors having
different visions of the function of the Impact Assessment process may also
lead to a high degree of politicisation of the procedure where, for example,
stakeholders have greater expectations in terms of steering the policy or
legislative process in their desired direction than the Impact Assessment
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delivers,3¢ or have different expectations about the use to which the report
will subsequently be put. There does not yet seem to be a single model that
Impact Assessment follows. Later we will return to consider whether any
identifiable pattern emerges from the Impact Assessments associated with
migration law, and whether any of these functions could prove particularly
relevant or valuable to remedy defects or shortcomings in the existing
legislative process in this field.

Criteria for Evaluating Impact Assessments

Can we, therefore, move towards some criteria for evaluating the quality,
effectiveness and utility of the Impact Assessment process and the resulting
Impact Assessment reports? There is now some helpful literature emerging
specifically dealing with the EU’s Integrated Impact Assessments and
making some preliminary assessments. Wilkinson,3” Renda,® Lee and
Kirkpatrick3® and Mather and Vibert*® are some of those who have
provided analysis, commentary and critique. Some construct very specific
quantitative scoreboard-type arrangements for evaluating Impact Assess-
ments, allocating marks for particular variables; others make more general
and descriptive or subjective assessments whilst presenting the results in a
scoreboard-type format. Precisely how the Commission’s Impact Assess-
ment programme should be evaluated and monitored remains somewhat
contentious, especially in relation to the question of any action to be taken
in the event of an Impact Assessment being judged inadequate or incom-
plete. Nonetheless, drawing on a range of these sources, some of the most
important indicators of quality and effectiveness of Impact Assessment
documents and processes may be suggested—although it must be stressed
that it is not the intention of this chapter to provide or to use any kind of
quasi-quantitative ‘scorecard’ as such, or indeed to carry out an entirely
comprehensive evaluation. This would be impossible at this stage, both
because of the relatively small number of migration law Impact Assess-
ments and the fact that many of the resulting legislative proposals have not
yet been adopted, so the ultimate impact on the outcome will not be clear

3¢ The REACH and Roaming Impact Assessments are quite well-known examples of
contested Impact Assessment processes, both of which came in for serious criticism from
industry in particular. See Meuwese on the REACH Directive, above n 9, and T Leggett, ‘EU
Under Fire on Mobile Fee Cap’, BBC News Online, 18 Sept 2006. They are admittedly
somewhat different, as in the case of REACH various other Impact Assessments were
prepared by stakeholders and eventually the Commission revised its own IA work: this has
not yet happened with the Roaming Reg.

37 Wilkinson, above n 9.

38 Renda, above n 9.

3% Lee and Kirkpatrick (2004), above n 9.

40 Mather and Vibert, above n 9.
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at this stage. At the outset it should be noted that evaluation is commonly
subdivided into three as follows:*! compliance tests which focus on formal
compliance with the overarching framework governing the process and are
concerned more with process than outcome; performance tests focus on the
quality of analysis contained in the document, such as accuracy of
prediction, comprehensiveness or at least adequacy of any analysis of
alternative options. Again, these are focused more on the process than the
legislative outcome, but pay more attention to the substantive quality of
the report. Function tests are focused on assessing the impact on the final
legislative or policy document, and are more focused on outcome than
processes. Clearly, this final approach cannot be completed until more
legislative measures for which Impact Assessments have been prepared
have completed their passage through the legislative process. It should also
be noted that one should not necessarily assume that a deviation from the
‘recommended’ option in the Impact Assessment report undermines its
quality or value. The analysis may have been highly expert, accurate,
relevant and complete, but different political priorities may ultimately
result in a different balance being struck from that recommended in the
Impact Assessment report. The Impact Assessment process and report may
nonetheless have been of high quality, the process may have been valuable
and informative, and the report may have acted effectively as a focus for
stakeholder input and in structuring the subsequent debate that resulted in
a different option finally being settled on.

In evaluating Impact Assessment procedures and reports, I will suggest
that comprehensiveness, proportionality, soundness and quality of analysis
including issues of cost-benefit analysis and quantification, openness of
procedure, accessibility and transparency, and subject-sensitivity (appropri-
ate adaptation of the general framework to the particular issue) will be key
criteria, and that sufficient training, expertise and resourcing will be
important practical underpinnings to ensure adequate performance on
these indicators. In suggesting that these are key criteria, I am drawing on
existing Impact Assessment literature*? as well as returning to first princi-
ples mapping out some of the obvious qualities needed to achieve the
stated aims of the Impact Assessment programme discussed above. I shall
return below to discuss and illustrate each of these criteria in more detail
with specific reference to some of the migration law Impact Assessments.

*1 Regulatory Performance: ex Post Evaluation of Regulatory Tools and Institutions,
(Paris, OECD, Oct 2004).
42 Above n 9.
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General Evaluations of Early Impact Assessment Work

The evaluation of Impact Assessments so far has been distinctly mixed.
Many evaluations paint a picture of Impact Assessment reports and
processes that are distinctly variable in quality—at best moderately good,
at worst of poor quality, and without any clear preponderance towards the
good rather than the poor. Experience does tell us that there may be
potential for improvement in a relatively short period of time—an often
quoted example is one noted by Lee and Kirkpatrick in relation to
Environmental Impact Assessments in Ireland. In the first year of operation
of the EIA Directive, less than 30 per cent were assessed as satisfactory,
whereas three years later the figure was more than 60 per cent.*3> Whether
there is any hope of anything like this rapid improvement in quality being
replicated in the case of the Commission’s Impact Assessments programme
rather depends on several factors: the extent to which subsequent Impact
Assessments implementing the common framework are able to build on
experiences of previous ones and gain from lessons learned; the extent to
which staff are able to build up significant expertise by carrying out
sufficient Impact Assessment work over time; the resources available to
desk officers compiling the reports and to the administrators responsible
for providing support to them in conducting Impact Assessment work; and
the ability of the forthcoming review to provide an effective opportunity
for reflection and evaluation of existing practice drawing on a wide range
of perspectives. There are as yet fewer indications of such rapid improve-
ments in quality of Impact Assessments over time in respect of the EU’s
framework.#* This should certainly encourage observers to persevere and
give constructive comment on how the process can be improved in the
hope that the next few years may see some significant improvement in
quality. The Commission is right to monitor and evaluate the process, and
that it should be open to constructive critique and not adopt an approach
of complacency. The forthcoming review in 2006, which is underway as
this chapter is completed, will be an important focus for lessons to be
learned.

43 Lee and Kirkpatrick (2004), above n 9, at s 5.

44 Indeed on some indicators the quality is in fact deteriorating (see Renda, above n 9)
although focusing excessively on quantification, and cost-benefit analysis may be misleading
as the increasing number of IAs may lead to many being conducted in which quantification
and economic analysis are far from central to the issues at stake. This of course is particularly
the case in the FSJ area, and so one should be reluctant to condemn the quality of IAs too
quickly on this basis without proper analysis of whether the IAs deal with the issue at hand
adequately, despite the absence of quantification.
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IMPACT ASSESSMENTS IN EU MIGRATION LAW

At this stage there is not (yet) a ‘classic’ legislative instrument in the field of
migration law that has been completely finalised after a legislative process
that included an Impact Assessment.*S At this stage in the process of
development of Impact Assessment work, this is probably not surprising
and need not prevent some preliminary comments on some of these
documents. In this next section of the chapter, I shall return to consider the
criteria identified above relating to the quality of the Impact Assessment
process and reports, using in particular several of the migration law Impact
Assessments as examples to illustrate where instances of good and less
good practice may be identified, and instances in which Impact Assess-
ments tend towards one or other of the models discussed by Meuwese.
The migration law-related Impact Assessments are still relatively few, but
growing in number year by year. In 20034¢ there was one, in 2004 two,
one of which related to a financial Decision (the European Refugee
Fund).#” In 2005 there were three legislative/policy Impact Assessments*8
and one particular and several general dealing with budgetary matters.+®
Already in 2006 there are four: two policy Impact Assessments and two
relating to legislative instruments.’® Several are general policy plans
indicating that there will be or are likely to be further specific measures
following, so more Impact Assessments may be envisaged in the future.s?

4> Council Dec 2006/668 EC on the Establishment of a Mutual Information System
Concerning Member State Measures in the Areas of Immigration and Asylum was adopted on
5 Oct 2006 [2006] OJ L 283/40. Other than this, the Visa Information System is the furthest
advanced, but at the time of writing has not been finally adopted.

46 Communication on Immigration, Integration and Employment, COM(2003)336,
Impact Assessment, SEC(2003)694.

47 Proposal for a Reg Establishing the Visa Information System, COM(2004)835, Impact
Assessment, SEC(2004)1628 and Proposal for a Council Decision Establishing a European
Refugee Fund for the period 2005-10, COM(2004)102, Impact Assessment, SEC(2004)161.

48 Proposed Returns Dir, COM(2005)391, Impact Assessment, SEC(2005)1057, Establish-
ment of an Information Procedure concerning Member Sates’ Measures in the Areas of
Asylum and Immigration, COM(2005)480, Impact Assessment, SEC(2005)1233, and Policy
Plan on Legal Migration, COM(2005)669, Impact Assessment, SEC(2005)1680.

49 General Programme Solidarity and Management of Migration Flows, COM(2005)123,
Impact Assessment, SEC(2005)435.

50 Evaluation of EU Policies on Freedom, Security and Justice, COM(2006)332, Impact
Assessment, SEC(2006)815, Reg Establishing a Mechanism for Creating Rapid Border
Intervention Teams, COM(2006)401, Impact Assessment, SEC(2006)953, 954 and 955,
Policy Priorities in the Fight Against Illegal Immigration of Third Country Nationals,
COM(2006)402, Impact Assessment, SEC(2006)664/5 and SEC(2006)1010, and finally
Proposed Reg Establishing a Community Code on Visas, COM(2004)403, Impact Assess-
ment, SEC(2006)957.

51 Significantly, dealing with the further development of the Common European Asylum
System, and measures implementing the policy plan on legal migration and the fight against
illegal immigration. Dirs on admission of highly skilled migrants, the ‘horizontal’ Dir on the
status of those admitted for economic activities, and sanctions on businesses employing illegal
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In passing, it is worth noting that these migration-focused Impact Assess-
ments are not the only ones in the more general FS] policy field,’2 so the
questions raised here about the role of the Impact Assessment procedure
outside what might be traditionally conceived of as ‘business regulation’
may well be of wider relevance. In line with the significant legislative
activity in this field, the proportion of Impact Assessments that have to
tackle such issues is significant.

Comprehensiveness

It is important that the Impact Assessments deal with all relevant issues
and as far as possible contain no major or significant omissions: this is
related to the quality of analysis below and an important aspect of it. In
particular, it is important that a wide range of options is considered, as
appropriate, and reasons given if not. Clearly, the range of options
considered will vary depending at what stage of the process of policy
development the Impact Assessment is carried out’3—the earlier in the
process the more options will remain live. The later in the process the
Impact Assessment comes into play, the more likely it will be that certain
options may have been ruled out for political or practical reasons.
Conversely, it may be that with fewer ‘live’ options under consideration,
more detailed analysis may be possible in terms of the ones that do remain
under serious consideration. If Impact Assessment is, as it is intended to be,
not a static event but to some extent a dynamic process through the initial
stages of policy or legislative development, this should be reflected, if
appropriate, in an initial wide-ranging discussion and subsequently in a
more detailed analysis of one or more of the particular options. The Impact
Assessment process may meet some difficulty and may seem rather
superfluous if it turns into a process whereby the document merely surveys
a range of broad approaches of which only one is realistically viable, but
which still leaves unanswered some important questions about the imple-
mentation of that broad approach. In this particular respect, one does not
have to look terribly far to find some questionable examples. It may
perhaps be significant to note, when considering the Impact Assessment
relating to the VIS Regulation, that the European Parliament’s LIBE
Committee commissioned a separate report on the social impact of

migrants may be anticipated to be early in the next wave of legislative Impact Assessments.
The review of the existing legislation may also result in Impact Assessments if any
amendments are suggested.

52 The FSJ DG has a relevant website page on evaluation and Impact Assessment activities
collecting all FSJ] TAs together. This 1is available at http://ec.europa.eu/dgs/
justice_home_evaluation/dg_coordination_evaluation_annexe_en.htm.

53 Danish Environmental Assessment Institute, above n 9, at 49.
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biometrics.>* It might be suggested that the social impacts of such a
development were not considered adequately in the Impact Assessment
report, and this other study would perhaps have added value to the IA
process. Although commissioned before the VIS Impact Assessment was
completed, it was not published until later, so the two reports overlap in
timescale, and it probably goes too far from these documents alone to say
that the European Parliament’s report was a direct result of perceived
inadequacies of the Commission’s Impact Assessment report. One might
question whether the Impact Assessment on the proposed Returns Direc-
tive adequately assessed impacts on children and gender, for example (or
on countries to which individuals are returned) or on the practical
difficulties and consequences for the host societies and states of origin of
an ‘obligation’ to return (the starting point of an ‘obligation’ to return in
the proposed Directive seems to be taken for granted rather than ques-
tioned), and the Impact Assessment on the ‘RABITs’ Regulation, arguably,
fails to engage properly with the issues of accountability and control over
border guards, being more concerned with the contribution that these
teams could make to control of borders.

Proportionality and Proportionate Analysis

Proportionality and proportionate analysis are two different concepts. The
first essentially means that the report considers the proportionality of the
measures to be taken, and the second is to some extent a development of
the idea of comprehensiveness discussed above. Proportionate analysis
suggests that the Impact Assessment should analyse the various options
and impacts in a proportionate manner. In other words, excessive time and
money should not be spent on proposals with minimal impacts, nor should
proposals with significant potential impacts, or a potentially significant
dimension of a specific proposal, be subject to a merely superficial analysis.
In this respect, some critical comments may be made about the generality
and lack of detail of some Impact Assessment reports. There does seem to
be a trend for Impact Assessments in respect of both policy communica-
tions and legislative proposals to be prepared at quite a high level of
generality, to the extent that one may begin to question the real utility of
some of these documents associated with specific legislative proposals. This
level of generality has another consequence: that whilst the Impact
Assessments related to the policy documents may play some useful role in

54 Biometrics at the Frontiers: Assessing the Social Impact on Society: this report was
commissioned before the IA was completed, but completed and published in 2005, Institute
for Prospective Technical Studes report for the European Commission, available at http:/
ec.europa.eu/justice_home/doc_centre/freetravel/doc/biometrics_eur21585_en.pdf
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acting as a focus for stakeholder input and structuring discourse about the
way the agenda is developed further, this approach has rather different
consequences in the Impact Assessments related to the specific legislative
proposals. Here, some Impact Assessments tend to operate at such a level
of generality that it is difficult to see how the documents can realistically be
of use in shaping the discourse from then on, unless there is a real live
option of a significant strategic change of direction, which in some cases
seems highly unlikely. (As we shall see below, certain strategic choices have
sometimes been made by the Council before the Impact Assessment process
by the Commission.) For example, contrast the Impact Assessments on
legal immigration and the priorities in the fight against illegal immigration
shaping general policy agendas and priorities in broad terms with those
relating to the Visa Information System Regulation and the Returns
Directive. In the Returns Directive Impact Assessment, only general issues
are discussed relating to the type of legal instrument used: no action, soft
law, full harmonisation by Regulation or partial harmonisation by Direc-
tive. It contains little in relation to the actual content of the Directive itself.
Similar criticisms may be made of the ‘RABITs” Regulation and Visa Code
Regulation Impact Assessments. It may sometimes be useful to carry out
such a general strategic Impact Assessment of broad policy approaches, as
some may find the case for a particular legislative intervention not
convincing. For example, the 2001 proposed Directive on Admission of
Third Country Nationals for Employment met with little support from the
Member States, and there remains some scepticism about the Returns
Directive, at least in its present form. Some Impact Assessments may
genuinely add value in terms of providing new information or analysis to
demonstrate the scale or extent of a problem to highlight the need for
regulation.’S Yet it is often in the detail of how these general policy choices
are to be implemented as much as anything that the real difficulties will lie.
If experience of the first years of exercising the Community’s new powers
and competences in migration law have taught us anything, it is that the
devil is in the detail. Perhaps they were never intended to do otherwise, but
if Impact Assessments can operate only at this level of generality they will
have a limited role to play in improving this aspect of lawmaking. The VIS
Impact Assessment admittedly goes somewhat further and addresses not
only the question whether the preferred option should be no action,
entry-exit system, or a VIS, but also the critical question whether the
proposed VIS should contain biometrics. But the consideration of this
important issue in the Impact Assessment report can certainly be regarded

55 The IA on pre-trial supervision might be an example of such a case: Impact Assessment
accompanying the Proposal for a Council Framework Decision on the European Supervision
Order in Pre-Trial Procedures between Member States of the FEuropean Union,
SEC(2006)1079.



Impact Assessments and Migration Policy 131

as somewhat superficial: one has to turn to the accompanying report
prepared by the EPEC (European Policy Evaluation Consortium) for fuller
discussion of this, and even then perhaps some more detailed treatment of
social impacts and critical questioning of the reliability of biometrics could
have been included.

Allied to the previous point but slightly separate is the lack of detail in
the reports. Far more helpful are preliminary studies that are sometimes
carried out by external policy consultants: an excellent example of this is in
relation to the Visa Information System. This tackles the relevant questions
in more detail, and recognises that the first two policy options can be
discarded and that the latter two (VIS with or without biometrics) require
much more detailed scrutiny. It addresses such issues as the information to
be stored, period of time and data protection considerations. This empha-
sises the importance of some of the points discussed next: accessibility and
transparency.

Accessibility and Transparency

It is important that the Impact Assessments are accessible generally in
terms of systematic publication (which they are, on the websites of the
relevant DGs, from the document registry of the Commission, or from the
Commission’s Impact Assessment website), but also that they are accessible
in content. Particularly with technical subjects, it is important that—
without excessive simplification or ‘dumbing-down’—the documents deal
with the subject in an accessible way to enable them to be of use to
end-users. The results and methodology should be explained clearly. It is
important, therefore, to note that these end-users may range from technical
experts and well-resourced specialist organisations to lawmakers and some
lobbyists and interest groups who may be less technically expert in the field
and have fewer resources at their disposal, and even (although this may
admittedly be wildly optimistic) the general public. Another issue is
transparency. It is obvious from the Commission’s programme and from
reading some of the Impact Assessments that it is envisaged that external
policy consultants may, and indeed do in some cases, carry out a significant
amount of the actual research involved. If this is the case, then this should
be made clear and any such significant document relied upon should be
easily accessible. On the positive side, one can at least give a qualified
welcome to the transparency and accessibility of migration law Impact
Assessments. Indeed this is closely connected to the issue I discussed
above—the simplicity, lack of detail and general nature of some of the
reports do contribute to making them accessible. Many of these documents
set out in a manner that is quite clear and simple a limited range of general
policy approaches. Anyone looking for a rationalisation of or explanation
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of the general policy approach taken will usually find it in these docu-
ments, with an idea of what evaluation was made of the various options
and the criteria used to make the evaluation: often this is presented in the
format of a ‘grid’ for ease of reference. Some attempt is often made to
describe the potential intensity of impact (low, medium, high, etc) even
where quantification, let alone monetarisation, is difficult or impossible.
Yet, given the tendency to generalisation, it is helpful to know the
evidential basis on which such generalisations are made, and there may be
a difficult balance to be struck between accessibility and sufficient detail to
conduct a proper analysis and to demonstrate sound methodology. The
report on Including Social Impacts notes that the guidance suggests that 30
pages should be the maximum, and implicitly criticises some of the Impact
Assessments it considers for being longer—sometimes significantly
longer—than this (as well as some that are significantly shorter).5¢ The key
to this clearly lies in different levels of detail: executive summaries or
Summary Impact Assessments, full Impact Assessment reports and
extended background studies all have their place. Different end-users may
need or wish to use one or other or all of these documents, and sometimes
the same end-user may use different documents at different points and for
different purposes. Sometimes, a report of 30 pages may be a helpful
summary but may simply be too short to contain a full and rigorous
analysis of the issues at stake. As we have seen, externally commissioned
reports are sometimes used as the basis for Impact Assessment reports, and
they are often significantly longer than these reports themselves. In such
situations these studies provide valuable additional resources to enable
lawmakers and researchers to evaluate both the Impact Assessment and the
subsequent proposal or communication. Whilst it is often easy to identify
when this has taken place, and there is usually little difficulty as a
researcher getting access to the document on request, some increased
transparency and accessibility might be helpful in terms of identifying the
correct official to ask, or preferably ensuring that any such document is
routinely made publicly available, perhaps as a separate SEC document on
the registry or on the relevant DG website. One such study—on
divorce—is on the DG FSJ website even in advance of the Impact
Assessment report, which has not yet appeared.5” This kind of transpar-
ency is to be encouraged as a more systematic practice. Transparency and
accessibility might also be improved without overloading the Impact

S¢ Crepaldi et al, above n 24, at 83.

57 Study to Inform a Subsequent Impact Assessment on the Commission’s Proposal on
Jurisdiction and Applicable Law in Divorce Matters (Brussels, European Policy Evaulation
Consortium,  Apr  2006), available at  http://ec.europa.eu/justice_home/news/
consulting_pubvlic/divorce_matters/study.pdf. At the time of writing the subsequent IA and
Proposal are not yet on the website.
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Assessment reports too much by some clearer indication of what, if any,
other significant documentation or evidence was relied upon in conducting
the analysis and preparing the report—again the VIS extended study is
helpful in this regard and can be seen as an example of relatively good
practice as it contains a bibliography at the end to indicate the additional
sources consulted. There are other examples indicating variable practice in
this respect.

Soundness and Quality of Analysis

Soundness and quality of analysis is perhaps the most important core area.
The quality of analysis of the subject matter is critical. Impact Assessments
should be able to identify major areas of dispute, whether factual or
otherwise, for example, different positions of principle and approach,
different criteria being used to evaluate or significantly different priorities
being attached to commonly accepted criteria, and the major reasons
behind these different approaches. They should be able to guide the reader
through the different points of view, advantages and disadvantages of
different options, and should explain clearly whether and why there are
any presuppositions or policy preferences taken for granted at the outset.
Where the subject involves scientific, technical or any other kind of
analysis, the methodology used should be made clear (as methodological
issues may themselves be the source of contention and criticism, as was the
case for example in the REACH/Mobile phone roaming Regulation Impact
Assessments) and, as far as possible, should be sound. They should not
misrepresent any relevant issue or, as noted above, fail to address clearly
identifiable options or points of view or potential impacts. This is perhaps
one of the more difficult aspects of the quality of Impact Assessments to
analyse in the general literature, particularly when Impact Assessments
cover such a wide range of policies as is the case in the EU, because in
order to make any kind of realistic assessment of the quality of the analysis
(beyond a simple check that is more one of transparency and clarity than
accuracy and methodological or analytical soundness), a degree of know-
ledge and expertise in the subject matter is required. Indeed, it is interesting
to note that some of the general studies deliberately avoid attempting any
such analysis of the analytical quality of the reports they look at. This is
why it is important, for example, that environmental experts examine
environmental Impact Assessments and that migration lawyers begin to
engage systematically with the quality of Impact Assessments in the
migration policy area.
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Openness of Procedure and Consultation

It is important that relevant voices from civil society and industry are
included effectively in the process of drawing up Impact Assessments, and
at an appropriate time. Although important in all areas, this is particularly
so when the subject matter lies more in the area of what might be broadly
described as social policy (including migration law) than rather more
technical regulatory measures. The policy plan on legal migration is
perhaps one of the best examples of consultation, even though it was
prompted by the inability of Member States to reach agreement on a
proposal that had been presented as far back as 2001 and eventually had
to be withdrawn as it became clear there was no prospect of sufficient
political support. The 2005 policy plan was preceded by a Green Paper and
a significant consultation exercise,’® and this emerges clearly in the Impact
Assessment. Consultation is, of course, not a new exercise in the area of
Freedom Security and Justice policy—as in many others—and perhaps the
preliminary conclusion is that what is needed is not so much more
consultation as more attention being paid to it. Again, the VIS and Returns
Directive Impact Assessments demonstrate this vividly. To be fair, the VIS
Impact Assessment and even more so the preliminary report are more
thorough in their analysis of the concerns raised during consultation, but
still one gets the impression that significant concerns about the necessity
for biometrics and the adequacy of controls that had emerged during
consultation were brushed aside rather lightly. The European Data Protec-
tion Supervisor (EDPS) indicated in his report on the Proposal that
although he accepted—partly based on the Impact Assessment—that the
case for a VIS had been demonstrated, he had to say:

However useful biometrics may be for certain purposes, their widespread use
will have a major impact on society, and should be subject to a wide and open
debate. The EDPS must state that this debate has not really taken place before
the development of the proposal. This underscores even more the need for
stringent safeguards for the use of biometric data and for a careful reflection and
debate in the course of the legislative process.s®

The Impact Assessment and preliminary report seem to proceed rather
more on the basis that mounting a PR campaign to persuade the public of
the use of biometrics is the way forward rather than seeing the undoubted
opposition and scepticism about the necessity for biometrics as a reason
not to adopt it in the VIS.

58 See on the background to this, and on employment admission policy more generally, Ch
16 in this volume.

59 Opinion of the European Data Protection Supervisor on the Proposal for a Regulation
Concerning the Visa Information System [2005] OJ C 181/13, at 3.4.1.
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The Returns Directive Impact Assessment is even more concerning in
this respect. A series of concerns were raised about the protection of
migrants, issues surrounding the use of detention, protection of minors,
access to justice and so on. It is indeed true that the final proposal was not
without some limited safeguards, but the Impact Assessment report itself
does precious little beyond simply recording the concerns briefly. The
report is at such a level of generality (no action/soft law/partial or full
harmonisation) that it fails to engage adequately with the issues of
substance of what will actually go into the Directive. As we have seen, it
effectively assumes rather than questions the starting point of an obligation
to return, and contains little real discussion of the question of the
conditions under which detention may or should be used, what if any
should be the maximum permitted period of detention, the necessity for
judicial oversight of such detention measures, and the issue of re-entry
bans. The Impact Assessment fails to demonstrate in a convincing manner
that the consultation and concerns expressed during it did have any
significant relevance in shaping the detailed content of the Directive, if this
was the case. Whilst it has to be acknowledged that not every comment
will be followed or every point of view adopted, and it may be expected
that these processes will to some degree be contentious and give rise to
differences of opinion, an Impact Assessment process that systematically
fails to engage the confidence of consultees that their views are listened to
seriously is not without its dangers. One example already exists of an
Impact Assessment process becoming so politicised that some civil society/
environmental groups refused to participate further.5°

Subject-sensitivity

The general structure of the IAs must be implemented in ways that are
appropriate to the specific sector. It has even been suggestedé! that it could
prove helpful or necessary to develop some different variations on the
general Impact Assessment theme—different models of Impact Assessment
for different kinds of legislative and policy measures, perhaps with each
separate DG adopting a model particularly suited to its own area of work,
partially reversing the streamlining into one single integrated framework in
2002. Whatever one thinks of the suggestion of deliberate construction of
differently adapted models of the general Impact Assessment framework, it
is certainly the case that care should be taken that Impact Assessments ask
the right questions in the right ways to be of use to the particular context:
whether by type of impact, such as ensuring that social impacts are

%0 The REACH Dir: Meuwese, above n 9.
61 Renda, above n 9, at 96.
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assessed adequately, or by policy area. Ultimately, if it turns out that the
Impact Assessment tool is so focused towards business regulation, eco-
nomic analysis and quantification of costs and benefits that it is unable
effectively to deal with the rather different questions and issues that
dominate the agenda of the FSJ DG, and immigration and asylum law in
particular, it is necessary to be aware of this and to limit one’s expectations
accordingly. Another relatively positive aspect is that Impact Assessments
in the migration law area and FSJ generally do not seem to have been
overly hidebound by the structure of economic, environmental and social
impacts at the expense of making some real attempt to address relevant
issues. Although some focus on economic cost is apparent (for example in
the VIS Impact Assessment in relation to the cost of the System), a wide
range of other somewhat more relevant criteria is used, which indicates a
welcome potential for flexibility to adapt the general Impact Assessment
framework to the specific context of migration law even though one may
on occasion take issue with the relative prioritisation of various evaluation
criteria, or some perspective that might usefully have been added or
elaborated upon. These questions and criticisms seem to relate rather more
to the issue of quality of analysis—the extent to which this flexibility
actually highlights and helps to address the most critical issues, rather than
the extent to which the framework itself is flexible enough to adapt to
different policy areas. There is certainly some awareness within the
Commission of the need to think carefully about how to conduct Impact
Assessments within the FS] DG, evidenced by the production of a guide for
Impact Assessments by FS] DG for its staff conducting Impact Assessments
in this policy area.6? Since this document dates from September 2006, it
seems likely that none of the existing Impact Assessments were prepared
with this document in mind. It remains to be seen whether it will have a
significant impact on future Impact Assessments as they emerge.

Fundamental Rights Impacts

One of the disappointments has to be the depth and rigour of treatment of
fundamental rights impacts. As we have seen, Commission President
Barroso specifically relied on Impact Assessments as part of his strategy to
ensure a rigorous monitoring process from the outset of planning any
legislation where fundamental rights were affected, specifically to ensure

62 European Commission, Guide on Impact Assessment Activities in Justice, Freedom and
Security Policy Areas (Brussels, European Commission, Sept 2006).
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compliance with the EU Charter.63 I have suggested elsewhereé* that one
can hardly object to well-informed and rigorous rights-awareness from the
outset of the legislative process, yet a somewhat more sceptical view may
be justified in respect of how effective the Impact Assessment process as
currently operated is in ensuring this. The way the Impact Assessment
process operates within the FS] DG generally and migration law in
particular will; of course, be a critical litmus test of whether the process
has anything useful to add to fundamental rights protection. So, what does
a closer examination from a fundamental rights perspective reveal? The
relevant Impact Assessment reports are indeed peppered with fine-
sounding words and commitments—many mention respect for fundamen-
tal rights or impact on fundamental rights, and some go as far as indicating
the relative intensity of expected rights impacts of the various overall
strategic options being considered and note the need for compensatory
protective measures to offset potential negative rights impacts. In some
contexts, where rights impacts may be less obvious and less well known
within an area of expertise of the lead DG, this in itself may perform a
valuable function in raising the profile of the issue and in ensuring that
some attention is given to it. However, in the context of migration law and
FS]J policy generally, it does not seem too harsh to suggest that such bland
general statements go little further than stating the obvious. Of course,
standards of rights protection are important in constructing migration law
and policy. The stated commitment of the EU institutions and states is not
in question, and it is quite obvious that forced returns of illegal immigrants
or collection and retention of biometric data are issues that may have
significant rights impacts: one certainly hopes that we have progressed
beyond the need to establish the basic proposition that rights protection is
an important aspect of Community lawmaking! Yet it is often in the messy
and inconvenient business of thrashing out the detailed content of the
Directives that standards have been compromised. Any effective monitor-
ing and scrutiny process does have to take account of that reality, and of
the reality that the nature of fundamental rights protection is precisely that
it is at times inconvenient and may constrain government from pursuing
particular courses of action that it might otherwise favour. If this edge of
inconvenience is lost then some of the effectiveness of rights protection
may be too. Admittedly, the Impact Assessment process occurs at an early
stage in the process, and one cannot expect everything to be resolved at
this stage. There may indeed be some trade-off to be made between proper
consideration of a wide range of options and rigorous scrutiny of any one

¢ Compliance with the Charter of Fundamental Rights in Commission Legislative
Proposals: Methodology for Systematic and Rigorous Monitoring, COM(2005)172.
64 Toner, above n 10.
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of them for fundamental rights. Yet, once a legislative proposal is pub-
lished, it contains specific suggested provisions—from which any further
negotiations proceed as a starting point. Thus, proper screening and
scrutiny for rights compliance at this stage are important.

Some of the Impact Assessments dealing with specific legislative meas-
ures in the migration law field deal with this more effectively than others.
In the VIS Regulation Impact Assessment, some attention is paid to
compensatory protective safeguards, and the background report is even
more encouraging, in that there is an annex that specifically deals with
data protection considerations, and does actually introduce the relevant
legal framework regarding privacy and data protection and its application
to the VIS system. This kind of approach is to be welcomed, but the
necessity for biometrics and the adequacy of privacy and data protection
included in the proposal still remains contentious.®S The Returns Directive
is an example of an Impact Assessment which records concerns and
commitments to act in accordance with fundamental rights, but does far
less to further this aim in concrete terms. It does little to clarify exactly
what the specific standards of protection might be in terms of access to
justice, detention, non-refoulement, or the use of force or compulsion in
securing returns. The Impact Assessment does list some of these concerns
at the end, but in the overall context of the document this hardly qualifies
as adequate and rigorous evaluation of the various issues at stake. As noted
before, although the proposal that resulted was not without some safe-
guards, some serious concerns have been expressed about it.6¢ This can
hardly be seen as a resounding success in this respect. In terms of dealing
with specific rights protection concerns and more detailed policy choices
within the general direction chosen (to adopt a Directive), it is instructive
to compare this with, for example, the Data Retention Directive and its
Impact Assessment.6” Whilst not suggesting that this was itself without its
flaws or problems, at the very least, the Impact Assessment addresses such
issues as the specific time period for which data should be retained, and
addresses concerns expressed by NGOs, the EDPS and the Article 29

65 See, eg, E Brouwer, ‘Data Surveillance and Border Control in the EU: Balancing
Efficiency and Legal Protection’ in T Balzacq and S Carrera (eds), Security vs Freedom, a
Challenge for Europe’s Future (Aldershot, Ashgate, 2005), P De Hert, W Scheurs and E
Brouwer, ‘Machine-Readable Identity Documents with Biometrical Data in the EU—Ceritical
Observations’ Keesings Journal of Documents and Identity (2006, forthcoming).

66 House of Lords European Union Committee, Illegal Migrants: Proposals for a common
EU returns policy, 32nd Report of Session 2005-06, HL Paper 166.

67 Commission Proposal, COM(2005)438, and the accompanying Impact Assessment,
SEC(2005)1131. See now Dir 2006/24/EC on the Retention of Data Generated or Processed
in connection with the Provision of Publicly Available Communication Services or of Public
Communication Networks and Amending Dir 2002/58/EC [2006] O] L 105/54.
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Working Party.68 Whatever the merits of the outcome,® at least one may
say that the contentious content of the Directive was addressed in this
report rather more successfully than one sees in some of the migration law
Impact Assessments. Perhaps this was due to the fact that the demands
here were on businesses, arguably a rather more classic use of regulatory
Impact Assessment procedure, imposing regulatory burden on those con-
ducting a telecoms or internet business? One wonders whether industry
lobbying against the excessive burden of retaining data for long periods or
those concerned with data protection and privacy were the critical voice
here. A range of factors may be relevant in securing good practice: the
availability of sufficient time and resources for the study, keen awareness
of or commitment to investigating such questions on the part of the desk
officer in the Commission with primary responsibility for the drafting of
the Impact Assessment, and keeping the Impact Assessment process active
into the stage of the process when the drafting of the details of the
Proposal has begun may all help. The inclusion of references to specific
views expressed during consultation on key points within the Impact
Assessment is surely good practice, but views on specific points such as this
may emerge only if consultees are asked key relevant questions, and this
may only be possible after some element of preliminary drafting has taken
place. This emphasises the importance of seeing the Impact Assessment as a
dynamic process rather than a single one-off event. Whilst it would be
premature to draw overly negative conclusions at such an early stage and
with a relatively limited record of legislative Impact Assessment thus far
concerning migration law, this is certainly something that should be taken
into account in future Impact Assessments. It is also the case that adequate
treatment of fundamental rights does require adequate legal expertise, and
it may be that more attention needs to be paid to this.

The process will have to improve in this respect, following, building on
and improving on examples of good practice dealing with the fundamental
rights issues identified above. It remains to be seen whether the new
guidance document issued by the FS] DG may assist in addressing this
issue. If this proves not to be possible, a more carefully targeted, focused—
and transparent—Ilegal screening for compatibility with fundamental rights
may prove to be a necessary supplement to the Impact Assessment process
if it is to provide the ‘systematic and rigorous monitoring’ that was

8 The Art 29 Working Party is an advisory group set up under the EU Data Protection Dir
to provide expert opinion and to advise the Commission and Member States on data
protection issues. It consists of representatives of the data protection authorities of the
Member States, the EDPS and of the Commission. See at http://ec.europa.eu/justice_home/fsj/
privacy/workinggroup/index_en.htm.

¢ The ultimate compromise was a ‘window’ specifying minimum and maximum periods
rather than a single fixed time period. The time suggested in the original proposal is within
that period.
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promised by Commission President Barroso. General reluctance to make
public any specific advice given on legal matters by the Commission’s Legal
Service may pose some difficulties for the transparency of any such
separate scrutiny, which is arguably an important part of the process:
raising the profile of rights issues and demonstrating publicly the steps
being taken to ensure Charter compliance was part of Barroso’s agenda in
his 2005 Communication. Whilst a degree of confidentiality for some
documents may be accepted, any separate screening process which is
entirely secret will fail to convince in this respect. Similar sensitivities seem
to be emerging as the role of the Fundamental Rights Agency is clarified”®
and may impact on the nature of its role in pre-legislative scrutiny.

Sufficient Resourcing

Underlying all of this is the question of resources, training, practical
support and expertise. The quality of the Impact Assessment process will
be undermined by a scheme which makes excessive and unrealistic
demands in terms of Impact Assessment work, given the resources, training
and expertise that are available. Ultimately, if the resources cannot stretch
to conducting the required quantity of Impact Assessment work or if the
time available is insufficient, the quality and credibility of Impact Assess-
ments will suffer. Without wishing to jump to too many conclusions, one
wonders whether the insistence on an Impact Assessment for every
regulatory/legislative proposal in the Work Programme as well as many
policy communications and the consequent increase in the number of
Impact Assessments produced over 2004, 2005 and 2006 may be one
factor that has contributed to the failure to demonstrate a clear upward
trend in quality since the first Impact Assessments in 2003. It seems
unjustified at this stage to draw any conclusions that Impact Assessments
are not being given sufficient time or resources, but this should certainly be
monitored. It is also interesting to note that on several of the indicators set
out above, the VIS Impact Assessment is an example of relatively better
practice and was compiled after an extended expert study. It may be the
case that there is a link between the use of such extended studies and the
quality of the resulting Impact Assessments, at least in the case of
significant and complex projects. If this is the case, this will have obvious
resource implications and is certainly an issue that will have to be the
subject of some candid assessment during the review that is just getting
underway.

70 See Art 4(2) of the Proposed Reg on the Establishment of the Fundamental Rights
Agency and the Parliament’s proposed amendment in its report: A6-0306/2006.
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SOME FURTHER OBSERVATIONS

So much for an outline evaluation of early Impact Assessment practice,
with particular reference to the field of migration law. There are, however,
some further observations to be made before concluding.

Continuation of Previous Practice

In some ways it is striking how this very specific Impact Assessment
procedure builds on some existing elements of previous policy analysis.
Migration law is certainly a subject on which there is considerable research
now underway, and the DG was accustomed to conducting at least some
process of research and evaluation of different possible options before
acting. Even leaving aside the obvious point that the Impact Assessment
programme systematised already existing albeit fragmented and partial
Impact Assessment processes, the Commission and other Community
institutions have in the past commissioned and used studies outside and
independently of the Impact Assessment procedure, have weighed advan-
tages and disadvantages of various options during the legislative and policy
drafting process, and consultation with stakeholders is by no means a new
departure. One is reminded of Moliére’s ‘Bourgeois Gentilhomme’ who
spoke prose all his life without realising it: has the Commission been doing
Impact Assessment all along without knowing it? In some form or other, it
may be true to say that it has. We should certainly expect some continuity,
consolidation and development of existing practices rather than an entirely
new process. Certainly, the Impact Assessment now provides a structured
mechanism for channelling analysis of options and consultation into the
decision-making process in a particular format, and indeed one that may
make it more systematic and transparent. This may indeed be welcomed,
but it is rather too early to tell to what extent the process will be a
significant improvement on what went before, and whether additional
financial and administrative costs involved are actually reaping significant
additional benefits.

The Pre-eminence of Political Imperatives

It is also important to be aware of how the Impact Assessment process fits
into the development of a particular policy agenda over time, and to
consider where the primary political impetus for particular initiatives
comes from. It is interesting to note the highly politicised nature of
migration policy and the extent to which it still remains dominated and
driven to a significant extent by the Member States reflected in the Impact
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Assessment process. Several of the Impact Assessments, unfortunately,
seem to fall into the category of being extended explanatory memoranda
elaborating on and justifying or explaining basic political orientations or
commitments that have already been made. Again, the examples that have
been examined before—the VIS Impact Assessment and the question of
biometrics, the ‘RABITs’ Regulation, and the Returns Directive may all be
seen to be examples of where the Commission is operating under con-
straints of prior political commitments and orientations—of the Member
States through the Council as well as policy plans drawn up by the
Commission.”! Whilst recognising that these Council Conclusions are often
worded as invitations to study and present proposals, one wonders
whether is it really realistic to think that the Commission has significant
and meaningful freedom, for example, to advise against the use of
biometrics, or to suggest that there is no case for a Directive harmonising
returns procedures. Something of a contrast might usefully be made with
other Impact Assessments where the Commission is not acting under quite
the same political constraints and may perhaps have more of a genuinely
independent role in developing legislative proposals—within the FS] area
perhaps, pre-trial supervision measures might be an example”? in which,
although there had been previous discussion, the Impact Assessment and
its associated study provided useful additional information to inform the
choice of measure or, in an entirely different area, the mobile phone
Roaming Directive.”? As Meuwese points out, an explanatory memoran-
dum already performs this ‘justificatory’ role, and it might be added that it
does so without the veneer of what may be seen by some as the apparent
added authority of ‘objective’ analysis of an Impact Assessment. There
seems little to be gained from Impact Assessments turning into ex post
facto justifications of pre-existing choices and orientations that essentially
originate outside the Commission without adding significant new informa-
tion into the process. Indeed, this risks simply fuelling disenchantment—
whether with the Impact Assessment process or with the project of building
the EU’s ‘Area of Freedom, Security and Justice’. Clearly, the Commission’s
mandate and instructions from the Council or guidance from the European
Council may vary in urgency and level of detail, and it is not my intention
to suggest that such guidance does not have a legitimate place in the policy
development process. However, where there are pre-existing political

71 The political orientations and background is set out at the beginning of each Impact
Assessment.

72 See above n 55.

73 Reading the introduction to this Impact Assessment, SEC(2006)926, certainly gives the
impression that this Reg is less clearly placed within a Council of Ministers or European
Council framework of action than much of the FSJ agenda.
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commitments and orientations, the extent and nature of these do need to
be made clear at the outset—as indeed is the case in many of these Impact
Assessments.

Further, if an option is ruled out for reasons that are to a significant
extent political and related to the (lack of) support from Member States for
a particular option, this should be made clear: as, for example, is the case
in the legal migration policy Impact Assessment with the option of a
comprehensive Directive similar to the Proposal in 2001 and in the
‘RABITs’ Regulation Impact Assessment with the option of establishing a
corps of EU border guards at this stage. It would be encouraging to think
that Impact Assessments could have some role in shaping these commit-
ments and orientations, but this depends on their taking place at an
appropriate stage in the policy process. One must look to Impact Assess-
ments relating to policy plans for this to happen—such as that on legal
migration or policy priorities in the fight against illegal immigration: but
we should be realistic about how often this is likely to happen and how
profoundly the Impact Assessment process will be able to shape these
priorities. Realistically, the Impact Assessment process may most usefully
proceed from there, less in justifying existing prior commitments and
orientations and more in shaping the way they are implemented. Another
constraint is that one manifestation of the highly politicised nature of
migration policy is that political priorities may change fairly rapidly. If
priorities change too quickly, it may become somewhat problematic for
Impact Assessments to be produced in the time required in the level of
depth and of quality that would be wished. Some candid evaluation of this,
as well as the matter of resources and staffing, may be required.

Challenging the Prevailing Discourse and Portrayal of Migration and
Migrants

One function that the Impact Assessment process, as with any consultation
mechanism, may perform is to be a forum where the prevailing discourse
surrounding migration and migrants may be shaped and challenged. The
increasing criminalisation and stigmatisation of migrants and the pro-
nounced link between migration, terrorism and law enforcement are well
documented.” Can the Impact Assessment process be a forum in which

74 See, eg, N Coleman, ‘From Gulf War to Gulf War—Years of Security Concern in
Immigration and Asylum Policies at European Level’ in A Baldaccini and E Guild (eds),
Terrorism and the Foreigner: A Decade of Tension Around the Rule of Law in Europe
(Leiden, Brill, 2007); E Guild, ‘Protection, Threat and Movement of Persons— Examining the
Relationship of Terrorism and Migration in EU Law after 11 September 2001’ in F Crepeau et
al (eds), Forced Migration and Global Processes: A View from Forced Migration Studies
(Lexington, Mass, Lexington Books, 2005); and Chs 10 and 12 in this volume.
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alternative voices are heard to challenge these discourses? The evidence
thus far is, perhaps unsurprisingly, that expectations should be realistic.
None of the Impact Assessments really seem to do this thoroughly and
effectively: the closest is arguably that relating to the policy plan on legal
migration discussing, amongst other things, the benefits of economic
migration, Member States’ varying needs for it, and the case for minimum
standards of protection for those admitted for work.”S Perhaps this is not
surprising, given that these are Commission documents. Early evidence
suggests that the best that may be hoped for may be some limited increase
in transparency in revealing the underlying assumptions and priorities
driving migration policy and in the criteria used to choose between various
possible alternative approaches, rather than any significantly increased or
more effective opportunities to challenge or shape these assumptions at any
fundamental level. Nonetheless, for those wishing to engage in the policy
process and have some input by way of contributing these alternative
points of view into the policy and legislative process, the Impact Assess-
ment procedure will become increasingly important as a focus for stake-
holder consultation.

Is There a Predominant Model of Impact Assessment?

If we return to the various different functions of Impact Assessments
outlined above, there does not seem to be a single predominant model. It is
clear that the function of ‘speaking truth to power’ does not seem to
predominate—not in the sense of finding the ‘right’ answer to a genuinely
open question, although some seem to fall somewhat between this and
‘reason-giving’. As to the provision of stakeholder input, this does certainly
appear, but we have seen that the record is variable and one must ask, in
any event, whether the process does anything to advance on the relatively
systematic stakeholder input already established in the FSJ DG. In this
respect what is, arguably, needed is not so much more input from civil
society but more attention being paid to it. ‘[r]eason-giving for legislative
decisions’ arguably fits well with many of the legislative Impact Assess-
ments, although this can be at an abstract and general level which,
arguably, robs them of much purpose beyond being extended Explanatory
Memoranda. It is also worth noting that many of these cases also have
some hint of ‘speaking truth to power’ in terms of purporting to point to
one clearly optimal policy approach (the VIS, Returns and RABITs Impact
Assessments could all be seen in this way). However, I would tend to see
them more as justification rather than containing some kind of objective
truth to inform of a correct approach, largely because of the extent to

75 See Ch 16 in this volume.
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which there seem to be pre-existing policy orientations expressed by the
Council of Ministers or the European Council, and the extent to which the
‘truth’ contained in these documents (preferred policy option) is to a
significant degree a subjective, if persuasive, policy analysis rather than
objective fact. As to ‘highlighting trade-offs’ and/or ‘structuring the dis-
course’, both functions can, arguably, be seen to some extent. Some Impact
Assessments do contain useful indications at a basic level of the differing
issues at stake, and some even contain brief indications of the relative level
of importance attached to the various criteria being used and interests that
must be balanced against each other in reaching a conclusion. The priority
to be attached to competing interests, however, remains contestable, and
the extent to which the Impact Assessment reports are able to move
systematically beyond a simple enumeration of competing factors and act
as a useful basis to structure the subsequent discussion as the proposals
move through the legislative process remains to be seen. There is certainly
potential for this to happen, even in the quite highly politicised migration
law field, but a more systematic study of the existing and future Impact
Assessments as they move through the legislative process will be necessary.
Much will depend both on the quality of the Impact Assessment
documents—we have seen this is mixed, some better than others—and the
willingness of the European Parliament and national parliaments and their
respective scrutiny Committees to engage with these documents in a
constructive way.

Is There an Underlying Difficulty with Impact Assessments in
Immigration and Asylum Law?

It is worth returning to contemplate briefly the different nature of various
types of legislation. The Impact Assessment paradigm seems to be designed
for—and thus perhaps may well work best with—what one might call the
‘classic’ regulatory pattern: regulatory authorities imposing rules which
may have costs on businesses, or indeed on other not-for-profit or
charitable organisations, but are intended to achieve certain environmen-
tal, safety, consumer protection or other social benefit. The purpose of
Impact Assessments is to question in an adequately thorough manner,
according to the issue at hand, the costs and benefits of these regulations
before they are enacted. A freedom to operate in the business (or charity,
educational, not-for-profit) sector with minimal interference, and such
interference only when necessary, seems to be at the heart of this. Whilst it
may not be entirely fair to suggest that ‘better regulation’ is necessarily
equated simply to ‘deregulation’ or ‘less regulation’, cutting red tape and
minimising regulatory and administrative costs and burdens on business
and other enterprises is certainly a significant driving force behind it. We
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have already noted the concern from the environmental perspective that
the process may not yet be operating in such a way as to bring out
sufficiently clearly the legitimate and beneficial reasons, sometimes not
easily susceptible of quantification, let alone monetarisation, why regula-
tion may be a good thing even if there are economic costs. It would be
interesting and in many ways heartening, although perhaps unrealistic, to
see the Impact Assessment process begin to apply this paradigm thoroughly
to the movement of persons. And yet that approach seems to be very slow
in arriving outside the arena of the free movement of EU citizens, and this
will inevitably shape the fundamental assumptions on which the regulatory
and legislative processes proceed. Far from being an inherently legitimate
activity which should be interfered with in as minimal a way as possible (as
is now broadly the case in theory and also increasingly in practice for free
movement of EU citizens and their family members),”¢ the surveillance and
control of non-nationals in their entry to and residence in the state’s
territory remain deeply ingrained and a practically non-negotiable starting
point. What then happens when the Impact Assessment process is used in
an area where the underlying assumptions of the role of the state, the
legitimacy of state power, and the justification for the use of the state’s
ultimately coercive regulatory power over the subjects of that regulation
are turned on their head? The Impact Assessment process, perhaps
understandably, does not seem to have any real aim or ambition to
challenge or change these underlying assumptions in the context of
migration law—however much some may wish that it could or would do
so. Nor do they seem very likely to be able to have a significant impact in
shaping Member States’ fundamental underlying policy preferences in this
highly politicised area, even if some influence on negotiation and delibera-
tion during the lawmaking process is possible. This does not mean that
Impact Assessments may not have a useful role to play in informing the
legislative process, or that there is any insuperable difficulty in using them
in this context. However, we should be aware that this political back-
ground will influence the way they are able to do so, just as it influences
other aspects of the EU legislative process in this field.

76 One might, interestingly, note the pre-trial supervision Impact Assessment (above n 55)
as an interesting example in this field, where it could be suggested that the IA performed a
valuable role in providing information to clarify the extent and cost of pre-trial detention and
could be seen as significant in making the case for possible regulation to enhance the rights of
migrant EU citizens when awaiting trial abroad.
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CONCLUSION

Impact Assessments have thus far had a relatively low profile in the
construction of the EU’ immigration and asylum law and policy. Nonethe-
less, they are now taking an increasingly important role and are potentially
of significant interest to anyone analysing, commenting on, evaluating or
seeking to influence its future direction. This chapter has introduced some
of the major issues with reference to several recent Impact Assessment
documents relating to migration law and policy. This technique, while it
may be welcomed for the greater transparency it brings and its potential to
contribute to well-informed decision-making, does give rise to some
interesting questions in its application to migration law no less than in
other policy areas, and indeed perhaps more so. What can a technique,
fundamentally designed around ‘better regulation’, competitiveness and
sustainability, offer in a field that often seems quite distant from these
particular concerns? What does ‘better’ migration lawmaking mean? Can
Impact Assessments deliver any useful contribution to well-informed
evidence-based policy in this field, and in particular can they assist in
shaping migration law and policy which comply fully with fundamental
rights and international obligations? If they may in principle be capable of
making some useful contribution to ‘better’ lawmaking, are they doing so
as they are currently being produced? We have seen that, both on the basis
of other evaluations and on the basis of examination of recent Impact
Assessments in the migration law field, the current Impact Assessment
framework has some way to go before these questions can be answered
systematically and confidently in the affirmative. Until these issues are
addressed, expectations of what Impact Assessments can do to deliver
‘better (migration) law-making’ should be realistic, and relatively modest.
Nonetheless, stakeholders and academics will have to engage with this
process, both in relation to Impact Assessments dealing with individual
policy and legislative measures, and more generally in the process of
evaluating, and hopefully in time improving, the implementation of the
Impact Assessment programme.
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The Asylum Procedures Directive in
Legal Context: Equivocal Standards
Meet General Principles

CATHRYN COSTELLO®

INTRODUCTION

N THE TAMPERE Conclusions, the EU pledged itself to develop

‘common standards for a fair and efficient asylum procedure’.! This

chapter considers whether this commitment has been met in the
Procedures Directive.? In this discussion, fairness is understood in a general
sense, as familiar from administrative law, requiring adequate hearing and
impartiality, albeit adapted to the specificities of the asylum process.
Efficiency is a more difficult concept. It tends to be conceived of in a
narrow state-centric manner, as the minimisation of the costs of providing
protection, in a manner apt to undermine fairness.> The Tampere commit-
ment in contrast implies that the notions must be conceived of as mutually
reinforcing.

* The author would like to thank Dr Rosemary Byrne, Dr Catherine Donnelly and
Professor Jens Vedsted-Hansen for most helpful and insightful comments. All errors
remain of course her own.

1 Presidency Conclusions, Tampere European Council, 15-16 Oct 1999, SN 200/99, 3.

2 Council Dir 2005/85/EC of 1 Dec 2005 on minimum standards on procedures in
Member States for granting and withdrawing refugee status [2005] OJ L 326/13. See further
S Peers, ‘Key Legislative Developments on Migration’ [2006] European Journal of Migration
and Law 97, at 98-107; C Costello, ILPA Analysis and Critique of Council Directive on
Minimum Standards on Procedures in Member States for Granting and Withdrawing Refugee
Status (30 April 2004) (London, ILPA, July 2004), available at www.ilpa.org.uk, follow link
for <submissions>; S Craig and M Fletcher, ‘Deflecting Refugees: A Critique of the EC
Asylum Procedures Directive’ in P Shah (ed), The Challenge of Asylum to Legal Systems
(London, Cavendish Publishing, 2005) 53.

3 See further, A Betts, “‘What does “Efficiency” Mean in the Context of the Global Refugee
Regime?’, Centre on Migration, Policy and Society Working Paper No 5 (Oxford, COMPAS,
2005).
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The particular question addressed is how the highly qualified and
differentiated procedural guarantees in the Procedures Directive will inter-
act with the robust procedural standards of the general principles of EC
law,* which must be respected in the implementation and application of
both the Procedures Directive and Qualification Directive.’

To this end, the next section contextualises the harmonisation process, in
order to explain Member States’ ambivalence towards the exercise, and
hence the ambiguous outcomes. Then, I outline the highly qualified and
differentiated procedural guarantees in the Procedures Directive, and the
contrasting provisions in the Qualification Directive on evidential assess-
ment. The role of various sources of fair procedures and fundamental
rights is then explained, focusing in particular on the general principles of
EC law. The next section examines four key procedural issues, where the
apparent discretion afforded by the Procedures Directive is constrained by
these general principles. These are the entitlements to an interview or
hearing; a reasoned decision; legal aid; and effective judicial protection.
The final section considers likely future procedural developments, as the
EU enters a new phase of asylum policy development.

This account of EC general principles reveals a significant transforma-
tion of asylum law implicit in its integration into the framework of EC law.
EC law is a unique system of law, with many federal features and strong
enforcement mechanisms. With its own supranational court, the EC legal
order permeates national ones, bringing well-established legal doctrines
which empower national judges and indeed litigants. Many of these
doctrines have been honed in different, largely economic contexts. Strategic
litigation is required to test their application in the asylum context. The
doctrinal analysis in this chapter provides some potentially fruitful argu-
ments that such litigation should employ.

4 See generally T Tridimas, The General Principles of EU Law, 2nd edn (Oxford, OUP,
2006); HP Nehl, Principles of Administrative Procedure in EC Law (Oxford, Hart, 1999); P
Craig and G de Burca, EU Law—Text, Cases and Materials, 3rd edn (Oxford, OUP, 2002)
chs 5 and 6; and Ch 2 in this volume.

5 Dir 2004/83 on minimum standards for the qualification and status of third country
nationals or stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted [2004] OJ L 304/12. See generally Ch 7
in this volume; ] McAdam, ‘The European Union Qualification Directive: The Creation of a
Subsidiary Protection Regime’ [2005] International Journal of Refugee Law 461; UNHCR,
Annotated Comments on the EC Council Directive 2004/83/EC of 29 April 2004 on
Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless
Persons as Refugees or as Persons who otherwise need International Protection and the
Content of the Protection granted (O] L 304/12 of 30.9.2004) (Geneva, UNHCR, Jan 2005);
and ECRE, ECRE Information Note on the Council Directive 2004/83/EC of 29 April 2004
on minimum standards for the qualification of third country nationals and stateless persons as
refugees or as persons who otherwise need international protection and the content of the
protection granted, Doc IN1/10/2004/ext/CN (Brussels, ECRE, Oct 2004).
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ASYLUM PROCEDURES IN CONTEXT

Asylum decision-making poses unique challenges. At its core is the task of
assessing fear of persecution and future risk of certain harms, which
requires both sensitive communicative approaches and objective risk
assessment. These methods may not sit easily together, in that the former
privileges the asylum seekers’ account and the latter objective country of
origin information. Both elements are, however, crucial. Moreover, the
context necessitates a particular non-adversarial approach to fact-finding,
due to the fact that while the asylum seeker alone has the relevant personal
knowledge, governmental authorities may be better placed to deal with
general country conditions.¢ These may in turn be volatile and variable. In
claims that warrant recognition, asylum seekers’ testimony may nonethe-
less be inconsistent, incredible or even untruthful in respects, and the
process marred by intercultural and linguistic misunderstanding. Thus, too
hasty findings of incredibility are inevitably unfair,” and the applicant must
be given the benefit of the doubt.® Deciding on refugee claims has
accordingly been described as ‘the single most complex adjudication
function in contemporary Western societies’.® There is no analogous
process, although useful lessons may be drawn from other areas of
decision-making.!0

Governments have yet to meet this unique challenge with procedures
which are both fair and efficient. This is evidenced in the crude and

¢ See, eg, Secretary of State for the Home Department v RK (obligation to investigate)
Democratic Republic of Congo [2004] UKIAT 00129, para 46, cited in R Thomas, ‘Asylum
Appeals: The Challenge of Asylum to the British Legal System’ in Shah (ed), above n 2, at
201, 204-5.

7 There is a growing literature on credibility issues in asylum procedures. See eg W Kalin,
‘Troubled Communication: Cross Cultural Misunderstandings in the Asylum Hearing’ [1986]
International Migration Review 230; M Kagan, ‘Is Truth in the Eye of the Beholder?
Objective Credibility Assessment in the Refugee Status Determination’ (2003) 17 Georgetown
Immigration Law Journal 367; ] Cohen, ‘Questions of Credibility: Omissions, Discrepancies
and Errors of Recall in the Testimony of Asylum Seekers’ [2001] International Journal of
Refugee Law 293 and material at nn 9 and 10 below.

8 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under
the 1951 Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/
Eng/REV.1 (re-edited Geneva, UNHCR, Jan 1992), paras 203-204.

® C Rousseau, F Crépeau, P Foxen and F Houle, “The Complexity of Determining
Refugeehood: A Multidisciplinary Analysis of the Decision-making Process of the Canadian
Immigration and Refugee Board’ [2002] 15 Journal of Refugee Studies 43, citing P Showler,
Chair of the Canadian Immigration and Refugee Board, Oral Statement at the Spring Meeting
of the Canadian Council for Refugees, Vancouver, (June 2000).

10 See G Noll (ed), Proof, Evidentiary Assessment and Credibility in Asylum Procedures
(Leiden/Boston, Mass, Martinus Nijhoff, 2005), in particular the contributions by H Zahle,
‘Competing Patterns for Evidentiary Assessments’ , at 31; A Popovic, ‘Evidentiary Assessment
and Non-refoulement: Insights from Criminal Procedure’, at 27; N Doornboos, ‘On Being
Heard in Asylum Cases—Evidentiary Assessment through Asylum Interviews’, at 103 and G
Noll, ‘Evidentiary Assessment under the Refugee Convention: Risk, Pain and the Intersubjec-
tivity of Fear’, at 141.
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repeated alterations to asylum processes across Europe over the past two
decades, as governments’ primary response to the ‘asylum crisis’. Recourse
to procedural change is at least partly explained by the fact that, unlike the
substantive guarantee in the Refugee Convention and other fundamental
rights instruments, in particular non-refoulement, international law leaves
room for divergent national procedures. As the UNHCR Handbook
indicates:

It is ... left to each Contracting State to establish the procedure that it considers
the most appropriate, having regard to its particular constitutional and adminis-
trative structure.!!

So governments have taken this leeway and manipulated asylum proce-
dures in order to pursue manifold objectives, from deterring and deflecting
asylum seekers, to ensuring that failed asylum seekers will be deportable.!2
Globally, as Legomsky notes, ‘it is ... procedural issues that ... tend to
trigger the most controversial and the most long-lasting debates’.!3 Unsur-
prisingly, governments still jealously guard this perceived room to manipu-
late asylum systems through procedural change and, as will be seen, were
thus reluctant to agree unequivocal binding standards in the Procedures
Directive.!*

However, institutional dynamics lead to informal convergence of proce-
dural practices, as states share restrictive practices and thereby engage in a
procedural race to the bottom. The most enduring and widespread
common practices and shared understandings are those based on safe
country, namely safe third country (STC) and safe country of origin (SCO),
practices. The common assumption of both processes is that it is possible
to make general assumptions of safety and truncate asylum examinations
accordingly. STC also has a clear external dimension, and aims to deflect
asylum seekers elsewhere, in a manner which undermines international

' UNHCR Handbook, above n 8, para 189.

12 See discussion below concerning measure to ensure that asylum seekers hand over
identity documentation.

13§ Legomsky, ‘An Asylum Seeker’s Bill of Rights in a Non-Utopian World> [2000]
Georgetown Immigration Law Journal 619, 620.

14 J Vedsted-Hansen, ‘Common EU Standards on Asylum—Optional Harmonisation or
Exclusive Procedures?’ [2005] European Journal of Migration and Law 369, 374. He suggests
that the reluctance fully to harmonise procedures reflects ‘a combination of regulatory
tradition and calculated evasion’, in particular as procedural commitments are entered into
less readily than substantive ones, as the former are more visible and easy to monitor than the
latter. A purely rationalist account cannot explain all the features of the common European
asylum policy. For instance, the Dublin Reg defies rationalist explanation. See further, J Aus,
‘Logics of Decision-making on Community Asylum Policy: A Case Study in the Evolvement of
the Dublin II Regulation’, ARENA Working Paper No 3 (Oslo, ARENA, 2006).
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protection.!s Over time, the procedural consequences of the application of
these practices have deteriorated, for example, leading to the denial of an
asylum interview or appeal in some countries. STC in particular is often
treated as evidence of a weak substantive claim, rather than reflecting the
fact that requisite protection was available elsewhere. This reflects the
practice becoming unhinged from its original rationale. This phenomenon
is reflected in the Procedures Directive, and discussed further in the next
section below.

STC developed from the concept of first country of asylum (FCA), which
refers to the situation where an asylum seeker has actually been afforded
protection in a third country, and hence his or her application is not
examined again. The STC concept emerged in 1986 in Denmark and the
practice ‘quickly gained ground ... By the end of the 1990s, virtually every
Western European state implemented a safe third country policy to transfer
responsibility for receiving an asylum seeker and assessing their claim.’16
The London Resolutions on a harmonised approach concerning host third
countries'” and the 1995 Resolution on minimum guarantees for asylum
procedures!® allowed derogations from basic procedural guarantees in STC
cases. STC was included in the two legally binding European
instruments—the Schengen and Dublin Conventions.!® The erosion of
access to protection through STC continues.20

15 This issue is more thoroughly dealt with in C Costello, “The Asylum Procedures
Directive and the Proliferation of Safe Country Practices: Deterrence, Deflection and the
Dismantling of International Protection?’ [2005] European Journal of Migration and Law 30.
See further Ch 9 in this volume.

6 R Byrne, G Noll and J Vedsted-Hansen, ‘Understanding Refugee Law in an Enlarged
European Union’ [2004] European Journal of International Law 355, 360. See also N Lassen
and ] Hughes (eds), Safe Third Country Policies in European Countries (Copenhagen, Danish
Refugee Council, 1997).

17 In 1992, the Council adopted three resolutions, known as the London Resolutions:
Council of the European Communities, Conclusions of the Ministers Responsible for
Immigration, Resolution on a Harmonised Approach to Questions Concerning Host Third
Countries; Resolution on Manifestly Unfounded Applications for Asylum; Conclusions on
Countries in which there is Generally no Risk of Persecution (Council Doc 10579/92 IMMIG
London, 30 Nov-1 Dec 1992).

18 Council Resolution on minimum guarantees for asylum procedures [1996] O] C
274/13.

19" Convention determining the State responsible for examining applications for asylum
lodged in one of the Member States of the European Communities, 15 June 1990 [1997] OJ
C 254/1. Art 3(5) provided that ‘[a]Jny Member State shall retain the right, pursuant to its
national laws, to send an applicant for asylum to a third State, in compliance with the
provisions of the [Refugee Convention].’

20 See further, ] Van Der Klaauw, “Towards a Common Asylum Procedure’ in E Guild and
C Harlow (eds), Implementing Amsterdam (Oxford, Hart, 2001) 166, 183 and UNHCR,
Background Paper No 2, The Application of the ‘Safe Third Country’ Notion and its Impact
on the Management of Flows and on the Protection of Refugees (Geneva, UNHCR, May
2001).
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SCO rules are even more recent and more controversial than STC. SCO
has no legal basis in the Refugee Convention, and has been criticised as a
violation of the Refugee Convention’s non-discrimination guarantee.2! The
1990 Swiss asylum law was the first to adopt an SCO rule.22 Again, the
concept spread initially through the administrative policy-sharing interac-
tions characteristic of this field, followed by formal (if non-binding)
harmonisation.23 The 1992 London Resolutions reflected this process, with
the Resolution on manifestly unfounded applications allowing applications
to be so deemed if the asylum seekers came from a country ‘in which in
general terms no serious risk of persecution’ existed.2*

However, the domestic procedural race to the bottom has been impeded
judicially.

Generally speaking, the European Court of Human Rights (ECtHR) has
thwarted procedural deterioration and insists on careful factual assess-
ment.25 For instance, the TI case2¢ illustrates that transfers to third
countries without appropriate safeguards will violate the European Con-
vention on Human Rights (ECHR). Strasbourg jurisprudence on Articles 3
and 13 has condemned various procedural practices, from the rigid
application of time limits2” to non-suspensive appeals.?8 In addition, many
national judiciaries have been embroiled in asylum controversies, blunting
political attempts to undermine procedural guarantees, based on Stras-
bourg principles or, indeed, more commonly, domestic administrative law.
In the UK, few aspects of asylum procedures have been untouched by

21 Art 3 of the Refugee Convention. Amnesty International, Europe: Harmonization of
Asylum-Policy, Accelerated Procedures for ‘Manifestly Unfounded’ Claims and the ‘Safe
Country’ Concept (Brussels, Amnesty International, 1992).

22 Asylum Procedure Law, 22 June 1990.

23 After Switzerland, many other European countries quickly followed suit: Austria,
Finland, Luxembourg (1991); Germany (1992); Portugal (1993); Denmark (1994); Nether-
lands (1995); UK and France (1996).

24 Above n 17. The later 1995 Resolution on Minimum Guarantees simply referred back
to the latter Resolution as regards manifestly unfounded claims.

25 Recently, the ECtHR has held that the UNHCR erred in its refugee status determination
procedures in D and Others v Turkey. The case concerned an Iranian couple and their child
whose applications for refugee status were refused by UNHCR’s Ankara office. The woman
had been sentenced by an Iranian Islamic court to 100 lashes for fornication. UNHCR’s
refusal was based on its assessment that she would be subject only to symbolic punishment.
The ECtHR held that return would breach Art 3 ECHR, and in effect condemned UNHCR’s
risk assessment in the case, on which the Turkish government relied exclusively. The Court
noted that there was no actual indication that Iranian authorities intended to reduce the 100
lashes punishment. Even if the sentence were reduced, Iranian law called for an alternative of
one single blow with a special whip made of 100 separate woven strips, which would still
amount to a violation of Art 3 ECHR: App No 24245/03, D and Others v Turkey, 22 June
2006, in particular para 51.

26 App No 43844/98, TI v UK, 7 Mar 2000.

27 App No 40035/98, Jabari v Turkey, 11 July 2000.

2 Ibid; App No 00045276/99, Hilal v UK, 6 Mar 2001, (2001) 00 EHRR 2; App No
51564/99, Conka v Belgium, 5 Feb 2001 (2002) 34 EHRR 54, discussed in more detail below.
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judicial intervention.?® For instance, in Ex parte Adan and Aitseguer,3°
Dublin removals were precluded when onward removal to unsafe countries
was likely. SCO designations have been impugned on ‘irrationality’
grounds.3! Similarly, a Belgian court ended Belgium’s particularly rigid
SCO mechanism as a violation of the right to equality.32

However, across Europe, the role of the judiciary in asylum varies
considerably. Some national judiciaries employ highly deferential
approaches to judicial review in the asylum field, facilitating the erosion of
procedural standards.33 Moreover, the political reaction to judicial inter-
ventions also varies. For instance, the UK response to Adan was the
introduction of an irrebuttable statutory presumption that EU Member
States were ‘safe’ for the purposes of return, thus precluding judicial
enquiry into whether those states would provide effective protection.3*
Governments may turn to various indirect means to reduce judicial
intervention, such as restrictions on legal aid or strict time limits. Direct
and explicit attempts to prevent access to courts tend to provoke judicial
ire, with an attempt to oust judicial review altogether leading to a
constitutional furore in the UK.35

29 For accounts focusing on the UK see C Harvey, ‘Judging Asylum’ in Shah, above n 2, at
169; R Thomas, ‘The Impact of Judicial Review on Asylum’ [2003] Public Law 479; R
Rawlings, ‘Review, Revenge and Retreat’ (2005) 68 MLR 378.

30 R v Secretary of State for the Home Dept ex parte Adan and Aitseguer [2001] 2 AC
477. See, further, G Noll, ‘Formalism v Empiricism. Some Reflections on the Dublin
Convention on the Occasion of Recent European Case Law’ [2001] Nordic Journal of
International Law 161; A Nicol and S Harrison, ‘The Law and Practice of the Application of
the Dublin Convention in the UK’ [1999] European Journal of Migration and Law 465; and
from the point of view of international comity, T Endicott, ‘“International Meaning”: Comity
in Fundamental Rights Adjudication’ [2002] International Journal of Refugee Law 280.

31 R v Secretary of State for the Home Department ex parte Javed (1) Asif Javed (2)
Zulfigar Ali and Abid Ali [2001] EWCA Civ 789, cf R (Balwinder Singh) v Secretary of State
for the Home Department and Special Adjudicator [2001] EWHC Admin 925.

32 H Martenson and J McCarthy, ‘““In General, No Serious Risk of Persecution”: Safe
Country of Origin Practices in Nine European States’ [1998] Journal of Refugee Studies 304,
306.

33 See, eg, concerning the Netherlands S Essakkili, ‘Marginal Judicial Review in the Dutch
Asylum Procedure: An Assessment in Light of Articles 3 and 13 of the European Convention
on Human Rights’ with an afterword by T Spijkerboer, Migration Law Papers 2 (Amsterdam,
Faculty of Law, June 2005) and, concerning Denmark, J Vedsted-Hansen, ‘The Borderline
between Questions of Fact and Questions of Law’ in Noll (ed), above n 10, at 57.

3% Immigration and Asylum Act 1999, s 11(1). As Thomas notes, ‘[t]he effect of the 1999
Act has been to nullify the effect of Adan’, citing R (on the application of Samer and Richi) v
Secretary of State for the Home Department [2001] EWHC Admin 5455 Ibrahim v Secretary
of State for the Home Department [2001] InmAR 430; R v Secretary of State for the Home
Department ex parte Hatim [2001] EWHC Admin 574; R v Secretary of State for the Home
Department ex parte Gashi and Kiche [2001] EWHC Admin 662; R (on the application of
Yogathas and Thangarasa) v Secretary of State for the Home Department [2002] UKHL 36:
Thomas, above n 29, at 496-7.

35 For an account of the ‘ouster clause’ in the Asylum and Immigration (Treatment of
Claimants, etc) Bill 2004 see Rawlings, above n 29.
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The Procedures Directive will inevitably lead to much further litigation.
It reflects many controversial domestic practices, and appears to permit
widespread acceleration and differentiation of procedures, conflating
notions of admissibility and unfoundedness. In this, it apparently accords
national administrations discretion that they had in some measure lost due
to domestic and ECtHR rulings. However, the new legal context and the
general principles it incorporates, as well as the inevitable intervention of
another supranational jurisdiction, the European Court of Justice (EC]),
may well thwart the race to the bottom more than the negotiators
anticipated. National judges look set to become key actors, with a new set
of EC legal tools at their disposal.

Before this new context is considered, some important features of the
Procedures Directive are set out in the next section, followed by an analysis
of the provisions of the Qualification Directive on evidential assessment.

INTRODUCING THE PROCEDURES DIRECTIVE

Ambivalent Harmonisation

The Procedures Directive was the last measure adopted as part of the
post-Amsterdam legislative programme in the asylum field. The Commis-
sion first proposed a Directive on asylum procedures in 200036 but, due to
lack of political agreement, issued a much diluted revised proposal in
2002.37 When it came to agreeing binding standards in a Directive,
national governments or, more accurately, interior ministry officials legis-
lated for discretion in a manner which reveals their ambivalence towards
the harmonisation exercise.

The negotiations on the Directive were tortuous and the resulting drafts
entailed a consistent erosion of procedural standards, such that in March
2004 an NGO Alliance called for the withdrawal of the Procedures
Directive, noting that it was likely to lead to denial of access to protec-
tion.38 UNHCR also made two unprecedented interventions, ‘warning that

3¢ Proposal for a Council Dir on minimum standards on procedures in Member States for
granting and withdrawing refugee status, 24 Oct 2000 [2001] OJ C 62 E/231, hereafter the
‘Original Proposal’.

37" Amended Proposal for a Council Dir on minimum standards on procedures in Member
States for granting and withdrawing refugee status, 18 June 2002 [2002] OJ C 291 E/143,
hereafter the ‘Revised Proposal’.

38 ECRE, ILGA Europe, Amnesty International, Pax Christi International, Quaker Council
for European Affairs, Human Rights Watch, CARITAS-Europe, Médecins Sans Frontiéres,
Churches” Commission for Migrants and Save the Children in Europe, Call for Withdrawal of
the Asylum Procedures Directive (Brussels, 22 Mar 2004) available at http:/
www.statewatch.org/news/2004/mar/ngo-asylum-letter.pdf. Concerns were reiterated by
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several provisions ... would fall short of accepted international legal
standards ... [and] ... could lead to an erosion of the global asylum system,
jeopardizing the lives of future refugees’.3® Nonetheless, the Directive was
adopted on 1 December 2005.

There have been calls for the European Parliament (EP) to contest the
Directive’s validity on fundamental rights grounds,*° as it did in the case of
the Family Reunification Directive.*! However, the Parliament chose to
base its annulment action on institutional grounds only.*2 We await a
decision in that case. The EP is not the only potential challenger. Indeed,
any individual with domestic standing could bring a challenge via a
national court of final instance,*> provided he or she can convince the
national court that there are serious grounds to doubt the Directive’s
validity.#4

Exceptional Procedures Become the Norm

The Procedures Directive applies to ‘applications for asylum’#s made in the
territory, including at the border. Member States are left a choice whether

ECRE, Amnesty International and Human Rights Watch Press Release, Refugee and Human
Rights Organisations across Europe Express their Concern at the Expected Agreement on
Asylum Measures on breach of International Law (Brussels, 28 Apr 2004) available at
www.ecre,org/press/asylum_procedures.html.

3% UNCHR Press Release, Lubbers calls for EU asylum laws not to contravene interna-
tional law (29 Mar 2004); UNCHR Press Release, UNHCR regrets missed opportunity to
adopt high EU asylum standards (30 Apr 2004).

40 See, eg, Costello, above n 2.

41 Case C-540/03 Parliament v Council and Commission, judgment of 27 June 2006 (not
yet reported).

42 Case C-133/06, Parliament v Council, action brought on 8 Mar 2006. Its main
argument is that the procedure set out for agreeing common lists of STCs and SCOs should
require co-decision with the EP, rather than mere consultation. Art 67(5) EC Treaty provides
for the passage to co-decision in the asylum field, once legislation defining the basic principles
and common rules in respect of the policy on asylum and refugees has been adopted.

43 A final court is one whose decision is not subject to appeal: Case C-99/00 Lyckeskog
[2002] ECR 1-4839. It is arguable that although lower courts are not permitted at present to
make preliminary references, they are empowered as a matter of EC law to grant interim relief
against EC measures of dubious legality. See further S Peers, “Who’s Judging the Watchmen?
The Judicial System of the “Area of Freedom, Security and Justice™ [1998] Yearbook of
European Law 337, 354-6. (There is currently a proposal to allow all national courts to
make preliminary references under Title IV EC Treaty: Commission Communication on the
Adaptation of the provisions of Title IV of the Treaty establishing the European Community
relating to the jurisdiction of the Court of Justice with a view to ensuring more effective
judicial protection, COM(2006)346 final, 28 June 2006).

44 Case 314/85 Foto-frost [1987] ECR 4199.

4> Art 2(b) defines ‘application for asylum’ as ‘an application by a third country national
or stateless person which can be understood as a request for international protection from a
Member State under the [Refugee Convention]. Any application for international protection
is presumed to be an application for asylum, unless the person concerned requests another
kind of protection that be applied for separately’.
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to apply the Directive to subsidiary protection applications.*¢ In addition,
the Directive allows Member States to differentiate procedurally not only
between refugee status and subsidiary protection applications, but also on
the basis of the level, location and substance of the application. As regards
the level of decision-maker, the basic guarantees apply only to ‘responsible
authorities’,*” meaning at the first instance stage. There is no requirement
to have an administrative appeal, merely access to effective judicial
protection.8

As regards substantive issues, Member States may siphon applications into
different procedures, to be decided in some instances by different bodies.
Outside the mainstream procedure, lower procedural standards may
apply.*® Such other bodies may be established, for instance for STC cases
and preliminary examinations. Special bodies may also be established to
deal with national security issues,’° which is particularly worrying in light
of the Qualification Directive’s extensive provisions on exclusion from
both subsidiary protection and refugee status on such grounds.>! There are
no explicit limits on which procedures may be accelerated.’2 In addition,
claims may be regarded as ‘manifestly unfounded” on a range of bases,
many of which are unrelated to the substance of the claim.’3 While the
Original Proposal had the laudable aim of restricting the scope and impact
of manifestly unfounded procedures, it now allows applications to

46 Art 3(3) and (4) Procedures Dir, above n 2.

47 Ibid, Art 4 and 2(e). Thus, it requires all Member States to designate a ‘determining
authority’, defined as ‘any quasi-judicial or administrative body in a Member State responsi-
ble for examining asylum applications and competent to take decisions at first instance in
such cases, subject to Annex I’. Ibid, Annex I applies only to Ireland, and clarifies that the
designated authority is the Refugee Applications Commissioner, not the Refugee Appeals
Tribunal, an administrative appellate body.

48 Ibid, Art 39. See, further, the discussion below.

49 1bid, Art 4(3). Personnel are merely required to ‘have the appropriate knowledge or
receive necessary training to fulfil their obligations when implementing [the] Directive’.

S0 Ibid, Art 4(2)(b): Member States may provide that another authority is responsible for
the purposes of ‘taking a decision on the application in light of national security provisions,
provided the determining authority is consulted prior to this decision as to whether the
applicant qualifies as a refugee by virtue of [the Qualification Directive]’.

St Arts 12 and 17 of the Qualification Dir, above n 5. See ch 7 in this volume for a detailed
account of the Qualification Dir’s provisions on exclusion.

52 Art 23(3) of the Procedures Dir, above n 2, states: ‘Member States may prioritise or
accelerate any examination in accordance with the basic principles and guarantees in Chapter
II, including where the application is likely to be well-founded or where the applicant has
special needs’.

53 Ibid, Arts 28(2) and 23(4)(a) to (o).
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be deemed unfounded on any of the 15 permissible grounds for accelerat-
ing procedures.>* The main procedural guarantees still apply to some, but
not all, manifestly unfounded claims.55

Border Procedures

The place of application will also determine the procedure which applies.
Most notably, Member States are allowed to maintain special border
procedures.>¢ This is despite the fact that international law dictates that
state responsibility for applicants at the border is the same as for those in
the country. In particular, the Refugee Convention’s non-refoulement
guarantee is applicable to rejection at the border.5”

The border procedure provision also appears to permit detention of
asylum seekers without judicial review and without consideration of
individual circumstances for a period of up to four weeks.58

Border procedures generally run counter to the acknowledged legal
requirement to admit asylum seekers to the territory, in order to carry out
a proper asylum process. It also defies logic and fairness to treat asylum
applicants who apply at the border so differently. The provisions create
incentives to enter countries illegally, rather than claim asylum at the
frontier. They also discourage prompt application. This looks perverse in
light of the fact that although the Directive provides that asylum applica-
tions are to be neither ‘rejected nor excluded’ ‘on the sole ground’ that the
applications have not been made as soon as possible,’ failure to apply

54 Ibid, Art 23(4).

55 In some cases, the Procedures Dir, above n 2, apparently permits Member States to
dispense with the interview. See below.

56 The safeguards for asylum seekers subject to such border procedures include the right to
remain at the border or transit zones; access, if necessary, to an interpreter, and to be
immediately informed of their rights and obligations. The normal interview guarantees apply,
as regards the conduct of the interview, and consultation with legal advisers or counsellors.
Any rejection must be reasoned.

57 See E Lauterpacht and D Bethlehem, ‘The Scope and Content of the Principle of
Non-Refoulement® in E Feller, V Tiirk and F Nicholson (eds), Refugee Protection in
International Law (Cambridge, Cambridge University Press, 2003) 87, paras 76-86. The
ECHR goes even further in that it not only creates obligations vis-a-vis those at the border,
but also more broadly. See G Noll, ‘Seeking Asylum at Embassies: A Right to Entry under
International Law?’ [2005] International Refugee Law Journal 542, in particular 564-70.

58 Art 35(4) provides: ‘Member States shall ensure that a decision in the framework of the
procedures provided for in paragraph 2 [decisions about granting access to territory from
border or transit zones] is taken within a reasonable time. When a decision has not been
taken within four weeks, the applicant for asylum shall be granted entry to the territory of the
Member State in order for his/her application to be processed in accordance with the other
provisions of this Directive’ (emphasis added). Of course, the legality of detention raises
complex legal questions which are outside the scope of this chapter, but see further Ch 13 in
this volume.

59 Art 8(1) of the Procedures Dir, above n 2.
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earlier ‘without reasonable cause . . . having had the opportunity to do so’
is one of the grounds upon which Member States may lay down acceler-
ated procedures.60

Safe Third Country (STC)

The Procedures Directive enshrines three forms of STC practice, namely
STC simpliciter, first country of asylum (FCA) and supersafe third country.
Each of these practices is based on the assumption that protection was
available (in the case of STC and supersafe third country) or availed of (in
the case of FCA) elsewhere.6! As such, conceptually, they do not cast any
doubts on the merits of the asylum claim, but rather assume that any
protection required will be or has been afforded elsewhere.

However, the Procedures Directive conflates admissibility and unfound-
edness. It expands the grounds upon which applications may be deemed
inadmissible, introducing eight categories of applications which may be so
regarded, on the basis that protection is either available®2 or has been
granted®3 elsewhere, or that the application is already in effect under
consideration.®* The categorisation of even Dublin transfers as ‘inadmissi-
ble’ is problematic, as it runs counter to the ECtHR jurisprudence in TI,65
which requires an examination of the individual claim in light of the
standards applicable in the receiving state before such transfer is permissi-
ble. Nonetheless, at least it reflects the notion that under Dublin and STC
it is foreseen that the application will undergo a full examination else-
where. However, the Procedures Directive also includes STC as a ground
for regarding claims as unfounded, ‘if [they are] so defined under national

S0 Ibid, Art 23(4)().

¢l See generally UNHCR’s EXCOM Conclusions Nos 15 (Refugees without an Asylum
Country (1979)) and 58 (The Problem of Refugees and Asylum Seekers who Move in an
Irregular Manner from a Country in which they had already found protection (1989)).
Legomsky, in contrast, has argued that STC and FCA returns should be regarded as ‘two
points on the same continuum’ as in both cases, the acceptability of the return depends on the
effectiveness of protection available at the time of return: S Legomsky, ‘Secondary Refugee
Movements and the Return of Asylum Seekers to Third Countries: The Meaning of Effective
Protection’ [2003] International Journal of Refugee Law 567, 570. However, he acknowl-
edges that from the point of view of the practicality of returns, there are significant
differences.

62 Dublin transfers (Art 25(1)); where a non-EU country is a ‘safe third country’ (Arts
25(2)(c) and 27).

63 Another Member State has granted refugee status (Art 25(2)(a)); another Member State
is examining an application for protection; a non-EU country is the ‘first country of asylum’
(Arts 25(2)(b) and 26); the Member State concerned has granted an analogous status (Art
25(2)(e)).

¢4 An applicant has lodged an identical application after a final decision (Art 25(2)(f));
under certain conditions, where a relative has lodged an application on the applicant’s behalf
(Art 25(2)(g)).

65 Above n 26.
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legislation’.66 The Original Proposal did include SCO as a basis for
regarding applications as unfounded, but not STC.67

The generalised assessment of safety inherent in safe country practices is
always likely to be controversial. Moreover, no matter how rigorous this
general assessment, in all instances the key to the permissibility of the
practice under fundamental rights rules is whether the third country is safe
for the individual applicant, usually conceived of in terms of whether the
third country will provide effective protection.68

Concerning the basic STC rule, the generalised assessment of safety is
based on minimal criteria, namely that ‘life and liberty are not threatened
on account of race, religion, nationality, membership of a particular social
group or political opinion’; respect for the principle of non-refoulement
under the Refugee Convention and other international instruments; and
the possibility to request refugee status and, if found to be a refugee, ‘to
receive protection in accordance with the [Refugee] Convention’.6® There is
thus no explicit requirement to demonstrate that the protection standards
under the Refugee Convention are actually adhered to, merely that the
possibility exists to seek and be accorded such protection. As regards
individual assessment, the Original Proposal provided that a country could
be regarded as safe for an individual application only if ‘there are no
grounds for considering that the country is not a safe third country in [the
applicant’s| particular circumstances’.”® No agreement could be reached on
this text, and the Directive requires Member States to set out ‘rules on
methodology’ to determine whether the rule is applicable to ‘a particular
country or to a particular applicant’.”! These rules must be:

[Iln accordance with international law, allowing an individual examination of
whether the third country concerned is safe for a particular applicant which, as a
minimum, shall permit the applicant to challenge the application of the safe third
concept on the grounds that he/she would be subjected to torture, cruel,
inhuman or degrading treatment or punishment.”?

The latter clause was inserted in the April 2004 draft of the Directive in
order to avoid the violation of international law inherent in the previous
draft, which denied access to the procedure altogether.”> However, that

66 Art 23(4)(c) of the Procedures Dir, above n 2.

67 Art 28(1)(e) of the Original Proposal, above n 36.

68 See further Legomsky, above n 61, and Costello, above n 15, at 57-9.

69 Art 27(1)(a)~(d) of the Procedures Dir, above n 2.

70 Art 22 of the Original Proposal, above n 36; Art 28 of the Amended Proposal, above n
37.

71 Art 27(2)(b) of the Procedures Dir, above n 2.

72 Ibid, Art 27(2)(c).

73 G Gilbert, ‘Is Europe Living Up to Its Obligations to Refugees?’ [2004] European
Journal of International Law 963, 981.
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clause does not seem to go far enough, as it requires only a minimum
assessment of Article 3 ECHR concerns, rather than wider human rights
and effective protection issues.

As regards FCA, the Procedures Directive refers to applications being
deemed inadmissible where the applicant has already been recognised as a
refugee in another country or where he or she otherwise enjoys ‘sufficient
protection in that country, including benefiting from the principle of
non-refoulement’.”* The Original Proposal also included the FCA concept,
but defined FCA as such where an applicant ‘has been admitted to that
country as a refugee or for other reasons justifying the granting of
protection, and can still avail of that protection’.”> The Revised Proposal
contained a reference to protection in the FCA ‘that is in accordance with
the relevant standards laid down in international law’. Although none of
these definitions is particularly elaborate, the final version, referring to
‘sufficient protection’, may well represent an attempt to dilute those
international standards to which the Revised Proposal referred. It is
regrettable that the evolving international legal term ‘effective protection’
was not used.”6

The Procedures Directive’s provisions on so-called ‘supersafe third
countries’ in the European region allow Member States to deny access to
the procedure to all asylum seekers who arrive ‘illegally’ from designated
countries.”” The underlying assumption is that these European countries
‘observe particularly high human rights and refugee protection stand-
ards’.”8 The countries potentially at issue, neighbouring the enlarged
European Union, include Albania, Belarus, Bulgaria, Croatia, Macedonia,
Romania, the Russian Federation, Serbia and Montenegro, Norway, Tur-
key, Ukraine and Switzerland. Many of these countries, although they may
have adopted asylum laws, implement them only in a very limited fashion
and in effect cannot provide access to a proper procedure. Accordingly,
transferring applicants to these countries may amount to a denial of

74 Art 26 of the Procedures Dir, above n 2. Recital 22 states that Member States ‘should
examine all applications in substance’ except where the Dir provides otherwise. This is said to
be so ‘in particular where it can reasonably be assumed that another country would do the
examination or provide sufficient protection. In particular, Member States should not be
obliged to assess the substance of an asylum application where a first country of asylum has
granted the applicant refugee status or otherwise sufficient protection and the applicant will
be readmitted to this country’.

75 Qriginal Proposal, above n 36, Art 20.

76 See further Legomsky, above n 61.

77 Art 36 of the Procedures Dir, above n 2. The practice may be applied either where the
Council has agreed a common list of such supersafe countries (Art 36(3)) or, in the absence of
such a list, Member States may maintain their own in force (Art 36(7)).

78 Recital 24 of the Procedures Dir, above n 2.



The Asylum Procedures Directive in Context 165

international protection. Indeed, there is much evidence to rebut any
generalised assumption of safety in relation to these countries.””

Safe Country of Origin (SCO)

The Directive creates a procedure to establish a common list of countries
which all Member States must treat as SCOs.8° The Commission originally
proposed an optional list, subject to strict safeguards.8! However, in
October 2003 the Council agreed that Member States would be required to
apply this principle, at least for a common list of states deemed ‘safe’. It
provides that the minimum common list ‘shall be regarded by Member
States as safe countries of origin’.82 Some Member States do not currently
operate safe country of origin systems.83 Accordingly, aside from the
fundamental rights issues, this raises competence concerns, as the EU is
entitled to establish only ‘minimum standards’ in this area.

Originally it was foreseen that the common list would be adopted with
the Directive as an Annex thereto.84 However, it proved impossible to
reach the requisite unanimous agreement on the list, so the Directive now
provides for later adoption of a common list.8° (As previously mentioned,
the procedure for agreeing the common list has been challenged by the
European Parliament before the ECJ).8¢ least two attempts to agree such a
list have failed.8” The more recent, in June 2006, floundered not only due
to the absence of agreement in the Council, but also due to differences
among the College of Commissioners.88 One problem in agreeing the list is
that an entire country must be deemed safe for its entire population. It is
not possible to make group or geographically specific designations, in

72 For instance, ECRE provides recent examples in relation to Turkey, the Russian
Federation and Bulgaria, indicating a failure to provide refugee protection: ECRE, Recom-
mendations to the Justice and Home Affairs Council on the Safe Third Country Concept at its
Meeting 22-23 January 2004 (Brussels, ECRE, 15 Jan 2004).

80 Art 29(1) of the Procedures Dir, above n 2.

81 Original Proposal, above n 36.

82 Art 29(1) of the Procedures Dir, above n 2 (emphasis added). In addition, Recital 19
states that once a country is included on the list, ‘Member States should be obliged to
consider applications of persons with the nationality of that country, or of stateless persons
formerly habitually resident in that country, on the rebuttable presumption of the safety of
that country’ (emphasis added).

83 See further ELENA, The Application of The Safe Country of Origin Concept in Europe:
An Overview (Brussels, ECRE, 2005).

84 European Commission Newsroom, Asylum Procedures—agreement on the principle of
having a joint list of safe countries of origin, 3 Oct 2003, available at http://europa.eu.int/
comm/justice_home/news/intro/wai/news_1003_en.htm.

85 Council of the European Union doc 14383/04 ASILE 65 (2004).

8¢ Above n 42.

87 See http://www.statewatch.org/news/2004/sep/safe-countries.pdf, 3.

8 Although the issue appears set to reappear on the agenda. See, further, ‘Frattini set to
come up with longer list of “safe” countries’, EU Observer, 2 June 2006, available at
http://euobserver.com/9/21764.

®
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contrast to the practice of some Member States. As a result, Member States
prefer to maintain their own more detailed context-sensitive lists, which
are explicitly permitted under the Procedures Directive.8°

The Procedures Directive fails to set out clear requirements concerning
the examination of whether the particular country is safe for the individual
applicant.®® The Recitals display considerable ambivalence on this point,®!
with the text referring to the applicant submitting ‘serious grounds for
considering the country not to be a safe country of origin in his/her
particular circumstances’.®2 Most worrying, according to the text of the
Procedures Directive, interviews may be dispensed with in SCO cases.”3 1
will return below to the issue of interviews, and argue that they cannot be
dispensed with in the discretionary manner the Procedures Directive
suggests.

THE QUALIFICATION DIRECTIVE AND EVIDENTIAL ASSESSMENT

The Qualification Directive contains important common definitions of
persecution, and serious harms for the purposes of subsidiary protection.
In addition, the clarification regarding non-state actors of persecution
should also lend itself to some convergence in outcomes in asylum
applications across the EU. However, the Directive does not exhaustively
harmonise the field, and some key issues remain to be addressed solely by
international law. In this context, it is noteworthy that Article 4 thereof
sets out important rules on evidential assessment which are of relevance to
the present procedural discussion. Noll, on whose account I draw here,

89 Art 30(1) of the Procedures Dir, above n 2, provides: ‘[wl]ithout prejudice to Article 29,
Member States may retain or introduce legislation that allows, in accordance with Annex II,
for the national designation of third countries other than those appearing on the minimum
common list, as safe countries of origin for the purposes of examining applications for
asylum. This may include the designation of part of a country as safe where the conditions set
out in Annex 11 are fulfilled in relation to that part’ (emphasis added). Art 30(3) refers to
retaining in force national legislation permitting SCO designation for ‘a country or part of a
country for a specified group of persons in that country’.

9% Ibid, Art 31(1).

ol Ibid, Recital 21 acknowledges that SCO designation ‘cannot establish an absolute
guarantee of safety for nationals of that country’. However, Recital 19 refers to the
‘rebuttable presumption of the safety’ of the SCO, and Recital 17 states that Member States
should be able to presume safety for a particular applicant ‘unless he/she presents serious
counter-indications.’

92 Ibid, Art 31(1).

93 Ibid, Arts 12(2)(c) and 24(3)(c)(i).
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argues that these will ‘exceed present practice in the Member States’®* and
represent a ‘unique contribution to the debate on assessing evidence’.?%

Article 4(1) contains an optional provision permitting Member States to
consider it the duty of the applicant to submit as soon as possible all
elements needed to substantiate the application for international protec-
tion.*¢ However, this does not affect the basic duty whereby ‘[i]n coopera-
tion with the applicant it is the duty of the Member State to assess the
relevant elements of the application’.®”

This key co-operative requirement applies in addition to the Procedures
Directive’s requirements that decisions be taken in an individual, objective,
impartial®® and expert® manner. Thus, the applicant must be afforded the
opportunity to participate in the process.! Accordingly, it is doubtful
whether it would be permissible to ‘accelerate’ or ‘prioritise’ cases,
including STC and SCO cases, where the co-operative duty has not been
complied with. This is the case notwithstanding the apparent carte blanche
provided by the Procedures Directive for acceleration.'°? This argument
turns on the acceptance of the Qualification Directive as applicable to all
procedures which appears to be in keeping with its scope of application
and mandatory nature. In contrast, the Procedures Directive is largely
facilitatory, so Article 4 of the Qualification Directive would appear to be
applicable even to cases to which Member States are entitled to apply
special procedures under the Procedures Directive.

The assessment is confined to ‘relevant” matters, which are exhaustively
set out in Article 4(2). It refers to the ‘reasons for applying for interna-
tional protection’ rather than ‘reasons for being granted international
protection’. Thus, the applicant cannot be obliged to make out his or her
claim, but rather only to explain his or her reasons for applying.192 The
other specified information comprises the relevant applicant’s statements,
all documentation at the applicant’s disposal regarding his or her age,
background, identity, nationality, country and place of previous residence,
previous asylum application, travel routes, identity and travel documents.

°4 G Noll, ‘Evidentiary Assessment in Refugee Status Determination and the EU Qualifi-
cation Directive’ [2006] European Public Law 295. See further R Thomas, ‘Assessing the
Credibility of Asylum Claims: EU and UK Approaches Examined’ [2006] European Journal
of Migration and Law 79.

25 Noll, above n 94, at 297.
© Art 4(1) first sentence of the Qualification Dir, above n 19.
97 Ibid, second sentence.
8 Art 8(2)(a) of the Procedures Dir, above n 2.
® Ibid, Art 8(2)(c): Decision-makers must ‘have the knowledge with respect to relevant
standards applicable in the field of asylum and refugee law’.

100" Noll, above n 94, at 299-301.

101 Art 23(3) of the Procedures Dir, above n 2.

102° Noll, above n 94, at 305.

©
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Thus, it includes the information which may lead to decisions on SCO and
the various forms of STC, so the co-operative obligation applies in these
cases also.

Article 4(3) then lists (non-exhaustively) the issues to be taken into
account, which include (i) country of origin information, as is confirmed
by the Procedures Directive.103 It also refers to (ii) the applicant’s state-
ments; and (iii) the individual position and personal circumstances of the
applicant. The Qualification Directive adds (iv) information on the motive
behind sur place activities and (v) whether the applicant could have availed
him- or herself of citizenship elsewhere. This final issue is irrelevant, and
should not form part of the assessment.104

Article 4(4) establishes that evidence of earlier persecution, serious harm
or direct threat of such persecution or harm is a ‘serious indication’ that
the requisite fear or risk exists for the purposes of warranting protection.

Article 4(5) then relieves the evidential burden on the applicant (if this
has been imposed under Article 4(1)), in light of the fact that aspects of the
claim will in all likelihood not be amenable to documentary or other
evidential confirmation. Provided that five cumulative conditions are met,
the asylum seeker’s account alone must be accepted. These five conditions
relate to the applicant’s explanation for failure to substantiate all the
relevant elements, and his or her general credibility.'®> The underlying
assumption is that applicants may warrant recognition, despite the failure
to support all aspects of the claim by such ‘documentary or other

103 Art 8(2)(b) of the Procedures Dir, above n 2: Member States must ensure that ‘precise
and up-to-date information is obtained from various sources, such as the [UNHCR], as to the
general situation prevailing in the countries of origin of applicants for asylum and, where
necessary, in countries through which they have transited, and that such information is made
available to the personnel responsible for examining applications and taking decisions’.

104 See UNHCR comment: ‘[t]here is no obligation on the part of an applicant under
international law to avail him- or herself of the protection of another country where s/he
could “assert” nationality. The issue was explicitly discussed by the drafters of the [Refugee]
Convention. It is regulated in Article 1A(2) (last sentence), which deals with applicants of
dual nationality, and in Article 1E of the 1951 Convention. There is no margin beyond the
limits of these provisions’ UNHCR, Annotated Comments, above n 5, 15.

105 The conditions are: (a) the applicant has made a genuine effort to substantiate his
application; (b) all relevant elements, at the applicant’s disposal, have been submitted, and a
satisfactory explanation regarding any lack of other relevant elements has been given; (c) the
applicant’s statements are found to be coherent and plausible and do not run counter to
available specific and general information relevant to the applicant’s case; (d) the applicant
has applied for international protection at the earliest possible time, unless the applicant can
demonstrate good reason for not having done so; and (e) the general credibility of the
applicant has been established: Art 4(5) of the Qualification Dir, above n 5. Only items (a) to
(c) reflect paras 203-204 of the UNHCR Handbook, above n 8.
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evidence’. This general acknowledgement is welcome, although the indi-
vidual criteria must be applied with caution, in light of international legal
standards.106

Article 4 will clearly have different effects in different systems. It has the
potential to purge asylum processes of rules which require decision-makers
to reach negative credibility and substantive findings on the basis of
irrelevant information. A full examination of this phenomenon is beyond
the scope of this chapter, but one example illustrates some of the potential
impact.

Several Member States treat the failure to produce identity and other
documentation as evidence of a weak substantive claim. For example, in
the Netherlands, asylum applications may be regarded as manifestly
unfounded if an applicant has not submitted relevant documents, unless he
or she can establish that she is not to blame for this. However, asylum
seekers are generally held to blame,'97 such that, as Spijkerboer puts it,
‘lack of documentation has become an independent ground for rejecting
asylum application [sic]’.198 Legislators see this as a means to discourage
future applicants from destroying their documents, and in turn deter
smugglers from advising asylum seekers to do s0.1%? In a somewhat similar
vein in the UK, a statutory provision requires decision-makers to draw
negative credibility inferences from a range of unco-operative behaviour on
the part of asylum seekers, including the failure to provide documenta-
tion.!10 However, the section’s impact has been blunted by the appellate
decision-making body, the Immigration Appeals Tribunal, which insists
that the distortion of evidential assessment resulting from the section must
be kept to a minimum.!!! In contrast, in the Netherlands, courts and
adjudicators have largely facilitated the distortion.

Under the Procedures Directive, Member States may oblige asylum
applicants to hand over their passports and other documentation.!!2
Applications may be regarded as manifestly unfounded where identity

106 For example, UNHCR maintains that Art 4(5)(d) concerning prompt application
should have no impact on the assessment: UNHCR, Annotated Comments, above n 5, 16. See
further Noll, above n 94, at 311-12.

107 T Van Rooik, Asylum Procedure versus Human Rights: Obstacles to Later Statements
or Evidence in Light of the European Convention on Human Rights, with an Afterword by T
Spijkerboer (Amsterdam, Vrije Universiteit, Apr 2004) 58, available at www.rechten.vu.nl/
dbfilestream.asp?id=1357.

108 [hid, 60.

109 Ibid.

110 Asylum and Immigration (Treatment of Claimants etc) Act 2004, s 8.

1 Thomas, above n 94, at 95, citing SM v Secretary of State for the Home Department
(Section 8: Judge’s Process) Iran [2005] UKIAT00116, para 8.

112 Art 11(2)(b) of the Procedures Dir, above n 2, refers to ‘documents in their possession
relevant to the examination of the application, such as their passports’.
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documents are withheld!!3 or for failure to co-operate.!'* In these cases,
the general procedural guarantees still apply,!!s but the procedure may be
accelerated if failure to co-operate is ‘without good reason’.116 However,
the Qualification Directive would seem to limit the inferences which may
be drawn, and consequences which may be imposed on asylum seekers, for
failure to co-operate. While Article 4 of the Qualification Directive permits
Member States to require the applicant to produce various documents,
including identity and travel documents, the Article 4(5) rule makes it clear
that the failure to produce should not lead to negative inferences or
decisions, provided that the five cumulative conditions are met. Moreover,
the general co-operative obligation in Article 4(1) still applies, so auto-
matic findings of unfoundedness will often be precluded, and the applicant
must be given an opportunity to explain the failure to produce.

MINIMUM STANDARDS LEGISLATION AND THREE SOURCES OF
FUNDAMENTAL RIGHTS AND FAIR PROCEDURES

Minimum Standards Legislation

The Procedures Directive and Qualification Directive purport to set down
minimum standards only. This is inherent in the scope of the EC’s
competence under Title IV of the EC Treaty. In principle, this means that
Member States are free to adopt higher standards of protection.!'” Many
areas of EC competence are so constrained. Normally, legislation in these
areas contains a standstill clause, explicitly precluding Member States from
lowering their domestic standards in implementing the Directive.''8 This is
notably absent in the Procedures Directive and Qualification Directive.
Several exceptional provisions in the Procedures Directive do make refer-
ence to derogation only where ‘existing legislation’ so provides.!'® The
scope of ‘existing legislation’ means at the time of the formal adoption of

3 Ibid, Art 23(4)(d
14 Ihid, Are 23(4)(k).
1S Ihid, Art 23(4)
16 Ibid, Art 23(4)(k).

17 See eg Cases C-84/94 UK v Council [1996] ECR 1-5755, para 17, and C-2/97 Borsana
[1998] ECR [-8597, para 35 concerning another minimum standards competence, namely
that for health and safety of workers.

18 See, eg, Council Dir 2000/78/EC establishing a general framework for Equal Treatment
in employment and occupation [2000] OJ L 303/16 and Council Dir 2000/43/EC implement-
ing the principle of Equal Treatment between persons irrespective of racial or ethnic origin
[2000] OJ L 180/22. Both enshrine minimum standards, but contain the following standstill
clause: ‘[t]lhe implementation of this Directive shall under no circumstances constitute
grounds for a reduction in the level of protection against discrimination already afforded by
Member States in the fields covered by this Directive’ (Arts 8(2) and 6(2) respectively).

119 Eg, Art 35(2) on border procedures.

(d) and (f).

(
(
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the Directives. Many Member States amended their asylum laws in the
course of the negotiation of the Procedures Directive,!2° arguably in order
to exploit these exceptional provisions.

However, although the Title IV EC Treaty competence is confined to
setting minimum standards, the text of the Directives betrays one of their
more controversial and ambiguous features. Article 5 of the Procedures
Directive provides:

Member States may introduce or maintain more favourable standards on
procedures for granting and withdrawing refugee status, insofar as those
standards are compatible with this Directive.121

This appears to qualify the minimum standards guarantee, in that it
suggests a limit to Member States’ freedom to establish higher standards.
Similarly, Article 3 of the Qualification Directive provides:

Member States may introduce or maintain more favourable standards for
determining who qualifies as a refugee or as a person eligible for subsidiary
protection, and for determining the content of international protection, insofar
as those standards are compatible with this Directive.122

This appears to be a contradiction in terms, and was much debated during
the drafting. Clarification was sought from the Council Legal Service on
Article 3 of the Qualification Directive.!23 It advised that in order not to
‘annihilate’ the objective of harmonisation, the capacity to introduce more
favourable standards should have limits.!24 In particular, it suggested that
the provisions determining the personal scope of the Qualification Direc-
tive should not be deviated from.125 Accordingly, the definitions laid down
in Article 2 of the Directive and related provisions had to be applied stricto
sensu.126

1200 D Ackers, ‘The Negotiations on the Asylum Procedures Directive’ [2005] European
Journal of Migration and Law 1, 2.

121 (Emphasis added.) Recital 7 provides: ‘[i]t is in the very nature of minimum standards
that Member States should have the power to introduce or maintain more favourable
provisions for third country nationals or stateless persons who ask for international
protection from a Member State, where such a request is understood to be on the grounds
that the person concerned is a refugee within the meaning of Article 1(A) of the Geneva
Convention.’

122 Emphasis added. Recital 8 provides: ‘[i]t is the very nature of minimum standards that
Member States should have the power to introduce or maintain more favourable provisions
for third country nationals or stateless persons who request international protection from a
Member State where such a request is understood to be on the grounds that the person
concerned is either a refugee within the meaning of Article 1A of the Geneva Convention, or
a person who otherwise needs international protection.’

123 Doc 14348/02 JUR 449 ASILE 67, 15 Nov 2002, available at http://
www.statewatch.org/news/2002/dec/14348.02.doc.

124 1bid, para 5.

125 1bid, para 6.

126 1bid, para 7.
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This interpretation appears excessively strict.!2” Although it describes
the use of ‘may’ or ‘shall’ as only a ‘rough indicator’ of when the
provisions of the Directive must be complied with stricto sensu,'28 even
using these terms as such risks rendering the notion ‘minimum standards’
otiose. This is because the non-mandatory provisions of the Directive
explicitly allow Member States a choice, irrespective of the competence
constraint in Title IV of the EC Treaty. The better understanding of the
concept of minimum standards is more nuanced and context-sensitive, and
would allow higher standards in all areas, provided that this does not
undermine the purpose of the measure, which cannot be conceived of
baldly in terms of harmonisation (for then all deviation would undermine
the purpose). Instead, the purpose of the Qualification Directive has to be
conceived of, in accordance with its Preamble, as to ‘ensure that Member
States apply common criteria for the identification of persons genuinely in
need of international protection’.'2® While certain common approaches are
necessary, protecting better or more does not in itself undermine that core
objective. The Procedures Directive has as its ‘main objective’ the introduc-
tion of a ‘minimum framework ... on procedures’.’3° As such, higher
standards would seem to be permissible in all areas, as it is difficult to see
how a ‘minimum framework’ could be undermined by higher standards.

Member States are not only entitled, but indeed may be required, to
adopt higher standards than those set out in the Directive in certain
instances. This is because three sources of fundamental rights law are
binding. These are: first, national administrative law; secondly, the ECHR
and other applicable norms of international human rights law; and, thirdly,
the general principles of EC law. The bulk of the chapter focuses on the
implications of this third source. At this point it is important to explain the
scope of the three sources in turn.

National Administrative Law

First, the ECJ has consistently acknowledged that when implementing EC
law, national authorities are still required to ‘act in accordance with the
procedural and substantive rules of their own national law’.13! Thus
national implementing actions are ‘governed by the public law of the

127 Cf Ch 7 in this volume.

128 Above n 123, para 8.

129 Recital 6 of the Qualification Dir, above n 5.

130" Recital 5 of the Procedures Dir, above n 2. Again limiting secondary movements is
merely something the Dir should help limit (Recital 6).

131 Case C- 285/93 Dominikanerinnen-Kloster Altenhohenau v Hauptzollamt Rosenheim
[1995] ECR 1-4069, para 26; Case C-292/97 Kjell Karlsson and others [2000] ECR 1-2737.

9
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Member State in question’.!32 This is sometimes referred to as national
procedural autonomy, but this is a misnomer, as it underestimates the
impact of the EC context. The application of domestic standards is subject
to two important EC caveats: that the national rules do not render the
enforcement of EC law more difficult than that of analogous national law
(the principle of equivalence),!33 or excessively difficult (the principle of
effectiveness).!3* Moreover, as outlined below, the general principles must
be complied with, although these are not exhaustive. Accordingly, national
administrative law will continue to be of relevance, particularly in light of
the Procedures Directive’s broad facilitative provisions, but subject to the
general principles. In practice, whether the general principles are invoked
tends to depend on whether they provide some clear added value, in which
case litigants tend to be keen to establish an EC dimension to their
claim.135

ECHR Law and Other International Human Rights Instruments

Secondly, as Contracting Parties, Member States remain subject to their
international legal obligations under the Refugee Convention, ECHR and
United Nations Convention Against Torture (UNCAT). Although the
ECtHR accommodates the autonomy of the EU legal order, it remains the
case that even when Member States act on the basis of EU/EC law, their
obligations under the Convention remain in all instances where they
exercise discretion. In the context of giving effect to minimum standards
Directives, discretion is invariably afforded to the Member States, so
ECHR obligations remain pertinent.'3¢ This is so even in relation to

132 Case 230/78 Eridania v Minister for Agriculture and Forestry [1979] ECR 2749, para
33.

133 See, eg, Case 8/77 Sagulo [1977] ECR 1495.

134 See, eg, Case 14/83 Von Colson ¢& Kamann [1984] ECR 1891.

135 See, eg, UK case law concering the general principle of non-discrimination, which
reveals the tendency to expand the scope of EC law in order to avail of this principle, not
recognised in the same manner in domestic administrative law. R v Ministry of Agriculture,
Fisheries and Food, ex parte First City Trading Ltd [1997] 1 CMLR 250 (QBD). See further
S Boyron, ‘General Principles of Law and National Courts: Applying a Jus Commune’ [1998]
European Law Review 171-8 and Tridimas, above n 4, at 42-4.

136 App No 45036/98, Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi
(Bosphorus Airways) v Ireland 30 June 20035, paras 155-156, (2006) 42 EHRR 1. See C
Costello, “The Bosphorus Ruling of the European Court of Human Rights: Fundamental
Rights and Blurred Boundaries in Europe’ [2006] Human Rights Law Review 87.
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Dublin Regulation transfers, as even here the sending Member State is
afforded discretion to process the asylum claim itself.!3”

As regards fair procedures, the ECtHR does not apply the Article 6
ECHR guarantee in the asylum context, as asylum is deemed not to
concern the determination of civil rights and obligations or criminal
liability.138 It has been convincingly argued that Article 6 should apply
where someone is excluded from refugee status, as this is akin to a criminal
finding in some respects.!3® Moreover, in a recent ruling, the ECtHR held
that Article 6 did apply to an immigration-related matter, namely the issue
of employment permits, as these determined the validity of any subsequent
employment contract, and hence concerned civil rights. In this instance,
Article 6 required an oral hearing.'#® Accordingly, in light of the evolving
Strasbourg jurisprudence, Article 6 is of some relevance in the asylum
context. However, as I outline in the next section, EC law guarantees fair
procedures more broadly in any event, so this issue is of less pertinence in
the EC context.

Despite its position on Article 6, as previously mentioned the ECtHR has
developed a context-sensitive jurisprudence concerning appropriate proce-
dures and remedies in the asylum context, based primarily on Articles 3
and 13 ECHR. Article 13 requires an effective remedy whenever an
infringement of another Convention right is at issue. The jurisprudence is
informed by the desire to ensure that Article 3 is practical and effective.
This is relevant, as it binds the Member States directly, and decisively
informs the general principles of EC law. Pertinent aspects of the Stras-
bourg case law are referred to in the final section below.

137 Council Reg (EC) No 343/2003 establishing the criteria and mechanisms for determin-
ing the Member State responsible for examining an asylum application lodged in one of the
Member States by a third-country national [2003] OJ L 222/1. See further Costello, above n
136, at 109.

138 App No 39652/98, Maaouia v France, 5 Oct 2000, (2001) 33 EHRR 1037, and the
Commission Decisions cited in para 35 of the judgment. Para 40 states: ‘[d]ecisions regarding
the entry, stay and deportation of aliens do not concern the determination of an applicant’s
civil rights and obligations or of a criminal charge against him, within the meaning of Article
6(1) ECHR.’ See further (concerning extradition) App No 46827/99, Mamatkulov v Turkey, 8
Mar 200S5.

139 G Gilbert, ‘Exclusion and Evidentiary Assessment’ in G Noll (ed), Proof, Evidentiary
Assessment and Credibility in Asylum Procedures (Leiden/Boston, Mass, Martinus Nijhoff,
2005) 161.

140 App No 10523/02, Coorplan-Jenni GmdH and Hascic v Austria, and App No
62539/00, Jurisic v Austria, 27 July 2006.
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General Principles of EC Law—Scope, Sources and Salience

Scope

EC general principles are now applicable in the asylum context, as a result
of the communitarisation of law in this area. As agents of the EC in their
implementation and application of EC Directives, Member States are
bound to respect the general principles of EC law, which encompass
administrative principles of fair procedures and fundamental rights law
more generally.!#! This includes when they use the ‘upwardly-flexible’ area
accorded by the Directive to establish higher standards.'#2 The general
principles thus come to influence national systems, over time even beyond
the decentralised administration of EC law.143

The ECJ regards the general principles as embodied in EC law itself,
regardless of the type of EC rights at stake.!#* This is evident in cases
concerning so-called third country national family members of EU citi-
zens'#S and third country nationals whose countries of origin have associa-
tion agreements with the EC, such as Panayotova,'*¢ Cetinkaya'*” and
Dorr.148 Thus, it is already apparent that the general principles have
procedural implications for the entry and residence rights of third country
nationals, where they derive these rights from EC law. In Panayotova, the
general principles necessitated a procedural system which was ‘easily
accessible and capable of ensuring that the persons concerned will have
their applications dealt with objectively and within a reasonable time’.14?

141 Joined Cases C-20 and 64/00 Booker Aquaculture Ltd v The Scottish Ministers [2003]
ECR I-7411.

142 Gee, further, F De Cecco, ‘Room to Move? Minimum Harmonisation and Fundamental
Rights’ (2006) 43 CML Rev 9.

143 See, further, ] Schwarze (ed), Administrative Law under European Influence: On the
Convergence of the Administrative Laws of the EU Member States (London/Baden-Baden,
Sweet & Maxwell/Nomos Verlagsgesellschaft, 1995).

144 E Brouwer, ‘Effective Remedies for Third Country Nationals in EU Law: Justice
Accessible to All?’ [2005] European Journal of Migration and Law 219.

145 Case C-459/99 MRAX [2002] ECR [-6591; Case C-503/03 Commission v Spain, 31
Jan 2006.

146 Case C-327/02 Panayotova v Minister voor Vreemdelingenzaken en Integratie [2004]
ECR 1-1105S, para 27.

147 Case 467/02 Cetinkaya v Land Baden-Wiirttemberg [2004] ECR I-10895.

148 Case C-136/03 Dérr v Sicherbeitsdirektion fur das Bundesland Kérnten [2005] 3
CMLR 11.

149" Above n 146, judgment, para 26: ‘[i]t should also be pointed out that the procedural
rules governing issue of such a temporary residence permit must themselves be such as to
ensure that exercise of the right of establishment conferred by the Association Agreements is
not made impossible or excessively difficult.’
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The right to effective judicial protection is also applicable, requiring that
refusals ‘must be capable of being challenged in judicial or quasi-judicial
proceedings’.150

The application of these EC procedural general principles turns neither
on membership of the polity, nor on presence in the territory, but rather
reflects the vindication of the rule of law at the supranational level.
Accordingly, once EC law sets out those entitled to asylum, it becomes
difficult for the ECJ to find a doctrinal basis for indulgence in asylum
exceptionalism. Admittedly, the EC] has accepted that border issues may
be subjected to unusual regulatory procedures, on the basis of the sector’s
peculiar characteristics.!>! However, the constitutionalisation of the gen-
eral principles tends to expand their scope of application, and once the EC
rights of individuals are at issue, the general principles apply.

Legal doctrine thus requires the robust application of the EC general
principles to the asylum context. While doctrinally sound, this assertion
will no doubt meet with some resistance. Governments (and perhaps also
the Council and Commission) may raise legal arguments before the EC]J
against the robust application of the general principles to the asylum
context. The influence of national governments as strategic litigants before
the ECJ is now well established.!52 Moreover, the general principles have
not developed in a purely autopoetic manner, but, rather, have been subject
to institutional and political sway over the years. The right to a hearing,
for example, was incorporated from the common law as the European
Commission came under pressure from powerful commercial interests,
reluctant to adhere to the outcomes of competition law proceedings in the
absence of such a right.!53 What this institutional account implies for the
asylum context remains to be seen. In the absence of a powerful commer-
cial lobby, or institutional ally, asylum seekers’ rights remain precarious,
dependent on careful test case strategies, legal ingenuity and national
judicial receptivity to EC argumentation.

150 Ibid, judgment, para 27, citing by analogy Case C-157/99 Smits and Peerbooms
[2001] ECR 1-5473, para 90.

151 See Case C-257/01 Commission v Council [2005] ECR 1-345 concerning Council Reg
No 789/2001 of 24 Apr 2001 [2001] OJ L 116/2 which reserves to the Council implementing
powers for examining visa applications, and Council Regulation No 790/2001 of 24 Apr
2001 [2001] OJ L 116/5, which reserves to the Council implementing powers for carrying out
border checks and surveillance. See, further, C Costello, ‘Administrative Governance and the
Europeanisation of Asylum and Immigration Policy’ in H Hofmann and A Tirk (eds), EU
Administrative Governance (London, Elgar Publishing, 2006) 287.

152 MP Granger, ‘When Governments go to Luxembourg ...: the Influence of Governments
on the European Court of Justice’ [2004] European Law Review 1 and ‘The Future of
Europe: Judicial Interference and Preferences’ [2005] Comparative European Politics 155.

153 F Bignami, ‘Creating European Rights: National Values and Supranational Interests’
[2005] Columbia Journal of European Law 241, 259-93.
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Sources

The general principles derive their inspiration from international human
rights instruments, in particular the ECHR, and the common constitutional
traditions of the Member States.!S* On fundamental rights issues, the
jurisprudence of the ECtHR is now the pre-eminent source and applied by
the ECJ conscientiously, as has been recognised by the ECtHR.!*5 The
ECHR provides minimum standards and, in key areas, EC standards are
higher.

This is partly explained by the fact that the general principles develop in
dialogue with national judges, and so are also infused with elements from
different national systems. Over time, they percolate back into the national
systems, as they bind national authorities when they act within the scope of
EC law. This is particularly so with regard to those general principles of
administrative law. As Harlow puts it:

[TThe constitutionalization of the basic administrative procedures as ‘general
principles of EC law’ allowed them to be diffused through national administra-
tions, at least in situations involving EC law, providing the opportunity, not
always taken, for ‘levelling up’ of national law.15¢

The EU Charter of fundamental rights, drafted in 2000 and now Part II of
the unratified Constitutional Treaty for the EU, is, despite its non-binding
status, of legal relevance. An Advocate-General of the ECJ has character-
ised it as ‘the expression, at the highest level, of a democratically
established political consensus on what must today be considered as the
catalogue of fundamental rights guaranteed in the Community legal
order’.157 For the first time in June 2006,!58 the ECJ cited the Charter. The
EC legislation under review in that case contained a preambular reference
to the Charter, which partly explains the citation, although more generally,
the ECJ also took cognisance of the Charter’s synthetic nature.'s® The
Preambles to both the Procedures and Qualification Directives refer to the
Charter, so even on the narrowest reading of the case, the Charter is now
legally relevant in the asylum context.160

154 See, eg, Case C-299/95 Kremzow v Austria [1997] ECR 1-2629.

155 See further Costello, above n 136.

156 C Harlow ‘Global Administrative Law: The Quest for Principles and Values’ [2006]
European Journal of International Law 187, 205.

157 Booker Aquaculture, above n 141, Opinion, para 126.

158 Case C-540/03 European Parliament v Council, 27 June 2006.

159" 1bid, para 38. The Court referred to the Charter’s principal aim as to reaffirm ‘rights as
they result, in particular, from the common constitutional traditions and international
obligations common to the Member States, the Treaty on European Union, the Community
Treaties, the [ECHR], the Social Charters adopted by the Community and by the Council of
Europe and the case-law of the Court . .. and the European Court of Human Rights.’

160 Recital 8 of the Procedures Dir, above n 2; Recital 10 of the Qualification Dir, above n
S.
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It has been suggested that the Charter may result in a less creative
fundamental rights jurisprudence from the EC]J. In Weiler’s view, in the
absence of a bill of rights, EU judges:

[Ulse the legal system of each Member State as a living laboratory of human
rights protection which then, case by case, can be adapted and adopted for the
needs of the Union by the European Court in dialogue with its national
counterparts. A charter may not thwart this process, but it runs the risk of
inducing a more inward looking jurisprudence and chilling the constitutional
dialogue.161

Certainly, the text of the Charter is detailed, and must be read in light of a
range of sources. However, the institutional rationale which leads the ECJ
to have recourse to national legal inspiration remains potent, and the
general principles remain in parallel to the Charter.

The Charter is referred to in this chapter in order to elucidate the
content of the general principles. Like them, it applies to the Member
States when they implement EC law,!62 and takes the ECHR as a minimum
guide only.163

Salience

The general principles pertaining to fair procedures have developed princi-
pally in the context of direct EC administration, very often in specialist
fields such as competition law. Their application to domestic asylum
procedures will require an adaptation to the very particular fairness
concerns which arise in this context.

It is important to note that the general principles are broader in their
scope of application than the procedural guarantees under the ECHR. As
mentioned above, Article 6 ECHR is applicable only where a national
authority is making a determination about a civil right or criminal liability,
and Article 13 (effective remedies) applies when an infringement of another
Convention right is at issue. In contrast, the EC general principles are
treated as deriving from EC law’s inherent features, namely its effectiveness
and uniformity, and applicable whenever EC rights are at issue. Moreover,

16l JHH Weiler, ‘Does the European Union Truly Need a Charter of Rights?’, Editorial
[2000] European Law Journal 95.

162 Art 51(1) provides: ‘[t]he provisions of this Charter are addressed to the institutions
and bodies of the Union with due regard for the principle of subsidiarity and to the Member
States only when they are implementing Union law. They shall therefore respect the rights,
observe the principles and promote the application thereof in accordance with their respective
powers.’

163 Art 52(3) provides: ‘[i]n so far as this Charter contains rights which correspond to
rights guaranteed by the [ECHR], the meaning and scope of those rights shall be the same as
those laid down in the said Convention. This provision shall not prevent Union law providing
more extensive protection.’
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‘right’ is broadly understood in EC law, and legislative guarantees which
create clear obligations are generally conceived of as creating rights for
individuals. In the asylum context, the Qualification Directive, arguably,
creates a right to asylum!¢* and so, once this right is at issue, the EC
general principles must be respected, including those which mirror Articles
6 and 13 ECHR.

This is reflected in the Charter’s provisions on effective remedies and fair
procedures. Article 47(1) provides:

Everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal in compliance with
the conditions laid down in this article.

Article 47(2) refers to the right to a ‘fair and public hearing within a
reasonable time by an independent and impartial tribunal previously
established by law’. Article 47 is a complex provision, encompassing
aspects of Articles 6 and 13 ECHR and EC law on the right to an effective
remedy before a court. Unsurprisingly, its explanatory note is lengthy.!6s
While the note describes Article 47(1) as ‘based on’ (rather than ‘corre-
sponding to’) Article 13 ECHR, it quite correctly states that the EC
protection is ‘more extensive’, citing ECJ case law.16¢ It notes in particular
that the right to an effective remedy before a court applies to ‘all rights
guaranteed by Union law’.167 With regard to Article 47(2) of the Charter,
the explantory note also provides that, although the Article corresponds to
Article 6(1) ECHR, Article 47(2) is of broader application.

The Procedures and Qualification Directives must be interpreted and
implemented in compliance with the general principles. In other fields, the
EC]J has used the general principles to constrain the discretion afforded by
Directives.168 Below, salient general principles and their impact on asylum
procedures are outlined.

164 See Ch 7 in this volume.

165 Updated Explanations issued by the Praesidium of the Constitutional Convention, doc
CONV/828/1/03, Rev 1, 18 July 2003, 41. (This is the second set of Explanations to the
Charter. See, further, Explanations relating to the text of the Charter of fundamental rights,
provided by the Praesidium of the Charter Convention, doc CHARTE 4473/00, 11 Oct
2000).

166 [bid, citing Case 222/84 Johnston [1984] ECR 1651; Case 222/86 Heylens [1987] ECR
4097; and Case C-9/91 Borelli [1992] ECR 1-6313.

167 [bid.

168 See, eg, in the context of Citizenship of the Union Case C-209/03 R (on the application
of Bidar) v London Borough of Ealing, Secretary of State for Education and Skills, as noted
by C Barnard, Casenote (2005) 42 CML Rev 14635, in particular 1481-3 concerning its effects
on the Citizenship Directive 2004/38 [2004] OJ L 158/77 and, in the context of the
interpretation of the Biotechnology Directive, Case C-377/98 Netherlands v Parliament and
Council [2001] ECR 1-7079; and the Data Protection Directive, Cases C-465/00, 138/01 and
139/01 Rechnungshof [2003] ECR 1-4989; Case C-101/01 Lindquist [2003] ECR 1-12971.
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THE GENERAL PRINCIPLES IN ACTION

The Right to be Heard

Under the terms of the Procedures Directive, the interview may be
dispensed with on a number of grounds, for example, where the applicant
raises only submissions not relevant, or only minimally relevant, to a
refugee claim;'6® or makes ‘inconsistent, contradictory, unlikely or insuffi-
cient representations which make his/her claim clearly unconvincing in
relation to his/her having been the object of persecution’.1”70 Both features
are entirely common in genuine asylum applications and, if the apparent
discretion afforded by the Directive were exploited by decision-makers,
would lead to refoulement. The asylum seeker often receives no independ-
ent advice, legal or otherwise, when filling out the initial application,
which generally takes the form of a long and complicated questionnaire.
The interview is necessary in order to allow the applicant to clarify any
discrepancies, inconsistencies or omissions in his or her initial account.
However, the Directive allows Member States to deem applications con-
taining such flaws ‘clearly unconvincing,” and on this basis dispense with
an interview. Should Member States exploit this apparent discretion to the
full, it could signal the death knell of reliable asylum determinations.

The Procedures Directive does contain communicative guarantees, but
these are less robust than one would have hoped. On the crucial issue of
translation, it merely provides ‘Member States may provide for rules
concerning the translation of documents relevant for the examination of
applications’.’”t Other communicative guarantees are cast in less than
forceful terms. The right to be informed is merely in a language the asylum
seekers ‘may reasonably be supposed to understand’.172 Similarly, the right
to an interpreter is restricted to whenever this is ‘necessary’, an undefined
term, save for the proviso that an interpreter is deemed necessary where
there will be an interview, and ‘appropriate communication cannot be
ensured without such services’.173 The interview need not necessarily take
place in the applicant’s preferred language, where there is ‘another lan-
guage which he/she may reasonably be supposed to understand and in
which he/she is able to communicate in’.174

In contrast to this vision of procedural laxity in the Procedures Directive,
Article 4 of the Qualification Directive sets out a generally applicable

169 Art 23(4)(a) of the Procedures Dir, above n 2.
170 1bid, Art 23(4)(g).

71 Ibid, Art 8(2).

172 Ibid, Art 10(1)(a).

173 1bid, Art 10(1)(b).
174 Ibid, Art 12(3)(b).
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co-operative obligation, with clear communicative implications.!” In light
of the mandatory nature of that obligation, it must be respected over and
above any facultative provisions in the Procedures Directive.

Moreover, binding fundamental rights authorities highlight the impor-
tance of a thorough assessment in light of the particular communicative
challenges of the asylum process. For instance, in Hatami v Sweden,'7¢ the
European Commission on Human Rights found a violation of Article 3
ECHR where the Swedish authorities denied an asylum application on the
basis of negative credibility inferences reached on the basis of contradic-
tions and inconsistencies in the applicant’s account. The Commission
stressed that ‘no reliable information’ could be deduced from the original
peremptory interview!””7 but that subsequent evidence did substantiate the
applicant’s claim. Of particular note is the fact that the Commission stated
explicitly that ‘complete accuracy [was] seldom to be expected by victims
of torture’.'78 A similar formulation is used by the UNCAT Committee,
which consistently states that ‘complete accuracy is seldom to be expected
in victims of torture, especially when the victim suffers from post-
traumatic stress syndrome; ... the principle of strict accuracy does not
necessarily apply even when the inconsistencies are of a material nature’.17°

Thus, these authorities cast doubt on whether it is legally permissible to
dispense with interviews in the manner suggested by the Directive.

The general principles of EC law also contain a right to a hearing, which
in some instances includes the right to an oral hearing. This right was
incorporated into the general principles from UK law, although it now goes
beyond the common law requirements in some respects.'80 Even if it is not
explicitly provided for in the applicable EC law, the ECJ may infer such a
right on the basis of ‘the general rule that a person whose interests are
perceptibly affected by a decision taken by a public authority must be given
the opportunity to make his point of view known’.18! First recognised in
the context of disciplinary proceedings against EC staff members,!82 it is
now acknowledged as of wide application in all procedures liable to
culminate in a measure adversely affecting any person. Case law has not
recognised an analogous right to a hearing when national authorities take

175 See above, section titled “The Qualification Directive and Evidential Assessment’.

176 App No 32448/96, Hatami v Sweden, 23 Apr 1988.

177" Ibid, para 104.

178 1bid, para 106.

179" App 101/1997, Haydin v Switzerland, 16 Dec 1998; App 43/1996, Tala v Sweden, 15
Nov 1996; App 21/1995, Alan v Switzerland, 21 Jan 1995.

180 Bignami, above n 153, at 259-93, in particular 291-3, outlining the manner in which
the procedural guarantees in EC law were stronger than under UK law, at least as applied in
the competition law context.

181 Case 17/74 Transocean Marine Paint [1974] ECR 1063, para 15. The British AG in the
case, Warner AG, made the common law origins of the right clear.

182 See, eg, the first such case, Case 32/62 Alvis v Council [1963] ECR 49.
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such decisions, but the general principles should apply in the same way
when domestic authorities give effect to EC law.183

This view is supported by Article 41 of the EU Charter of fundamental
rights.!84 It provides a ‘right to good administration’ which includes the
‘right of every individual to be heard, before any individual measure which
would affect him or her adversely is taken’.185 The Article is addressed
explicitly to the ‘institutions and bodies of the Union’, but this does not
prevent it being invoked where Member States implement EC law. The
Court of First Instance (CFI) has cited Article 41 twice,!8¢ in judgments
which suggest the development of a fundamental right to good administra-
tion. This development is significant, in that it means that, although
context-sensitive in its application, the right to a hearing must be regarded
as definitively constitutionalised.'87 Accordingly, its application in a robust
manner to domestic authorities is apt.

As set out below, the right to a reasoned decision also creates communi-
cative obligations, in particular when placed in the context of the Qualifi-
cation Directive’s co-operative obligation for the assessment of evidence.

The Right to a Reasoned Decision

Article 253 EC Treaty requires EC institutions to give reasons for their
decisions.!88 It is also reflected in Article 41 of the EU Charter, although
this is narrower in formulation. The rationale for the requirement is the
enhancement of the individual’s ability to vindicate his or her rights by
facilitating judicial review (and hence is an aspect of the right to effective

183 Tridimas, above n 4, at 415-17. He argues (at 416): ‘[s|o far ... the Court has not
recognized a general right to a hearing in national administrative proceedings where
Community rights are at stake. . .. [S]uch a right should be recognized although its precise
requirements will depend on the circumstances of the case. In principle, the rights of an
individual should not differ depending on whether he or she is dealing with Community or
national authorities.” The ECJ did apply Art 6 ECHR fair trial standards to national action in
Case C-276/01 Steffensen [2003] ECR [-3735.

184 For a full examination see K Kanska, ‘Towards Administrative Human Rights in the
EU. Impact of the Charter of Fundamental Rights’ [2004] European Law Journal 296.

185 Art 41(2) EU Charter of fundamental rights.

186 Case T-211/02 Tideland Signal v Commission [2002] ECR 11-3781; Case T-54/99
Max Mobil v Commission [2002] ECR 1I-313.

187 See further Nehl, above n 4, at 96-9. For criticism of this development see Harlow,
above n 156, at 206-7. She argues: ‘Article 41 ... seemingly extends classical due process
rights dramatically, upholding “the right of every person to be heard, before any individual
measure which would affect him or her adversely is taken”. And the article goes further still,
guaranteeing the European citizen the “right to have his or her affairs handled impartially,
fairly and within a reasonable time”. This is a questionable development; it seems to elevate
to the level of fundamental freedoms a bureaucratic failure to answer a letter.’

188 See generally P Kapteyn and P VerLoren van Themaat, Introduction to the Law of the
European Communities, 3rd edn (The Hague, Kluwer, 1998) 335-40; K Lenaerts and D Arts,
Procedural Law of the European Union (London, Sweet & Maxwell, 1999) 193-6.



The Asylum Procedures Directive in Context 183

judicial protection discussed further below) and to enhance transparency
generally. Accordingly, the decision-maker must state its reasoning clearly,
so that the individual concerned may know the reasons and so that courts
can exercise their judicial review function. Although the duty to give
reasons is related to the right to be heard, the two requirements are
distinct.18 The level of detail of reasons required varies according to the
context, with individual decisions requiring greater elaboration than gen-
erally applicable measures.'® In the context of individual decisions, the
decision-maker must give an account of its factual and legal assessment.!9!
The requirement is context-sensitive, and the ECJ takes into account the
applicable legislation, the degree of engagement the individual had in the
process and time pressures.'®2 Nonetheless the right to reasons, in particu-
lar reasoned individual decisions, is broader and stronger than in most
Member States,'®3 and so represents a clear addition to administrative
fairness in this field. For instance, English law does not recognise a discrete
right to reasons,'4 although, reasons are increasingly required as a general
matter of fairness.!%5

The Procedures Directive requires that decisions are in writing, and that
negative decisions generally contain ‘the reasons in fact and in law ... and
information on how to challenge a negative decision’.'*¢ However, ‘Mem-
ber States need not provide information on how to challenge a negative
decision in writing where the applicant has been informed at an earlier
stage either in writing or by electronic means accessible to the applicant of
how to challenge such a decision.’'°7 This restriction seems at best petty,
and at worst as an attempt to prevent the utilisation of appeals procedures.
However, read in the light of the general principle, the Procedures

189 Tridimas, above n 4, at 408-9 and the case cited therein.

190 See, eg, Case 5/67 Beus [1968] ECR 83; Cases 142 and 156/84 British American
Tobacco Company v Commission [1987] ECR 4487, 4585; Case 250/84 Eridania [1986]
ECR 117 at 146.

91 Case 41/69 ACF Chemiefarma v Commission [1970] ECR 661, 690. A statement of
reasons (in the context of the Commission’s competition law enforcement) must indicate
‘clearly and coherently the considerations of fact and law on the basis of which the fine has
been imposed on the parties concerned, in such a way as to acquaint both the latter and the
Court with the essential factors of the Commission’s reasoning’.

192 Eg  Case 350/88 Delacre v Commission [1990] ECR 1-395, 422.

193 Craig and De Burca, above n 4, 117. For a comparison between the EC and UK
requirement see P Craig “The Common Law, Reasons and Administrative Justice’ [1994]
Cambridge Law Journal 282.

194 See further FG Jacobs, ‘Public Law—The Impact of Europe’ [1999] Public Law 232,
235-6.

195 Privy Council Appeal No 16 of 1998 Stefan v General Medical Council [1999] 1 WLR
1293, 1301. The Privy Council stated that ‘in all cases heard by the Health Committee there
will be a common law obligation to give at least some brief statement of the reasons which
form the basis for their decision’: para 31.

196 Above n 2, Art 9(1) and (2) first indent.

197 1bid, Art 9(2) third indent.
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Directive’s requirement may help move beyond the institutional practice of
giving terse boilerplate rejections. As Shapiro notes, it is a requirement apt
to take on substantive connotations as courts tend to ‘start with the
procedural requirement that an agency do something, give reasons [and] ...
end up with a substantive requirement, that the agency decision is
reasonable’.198

The requirement to give reasons also has implications prior to the final
decision of the asylum adjudicator. It requires the decision-maker to give
reasons along the way, explaining its assessments of evidence. For example,
in the competition law context, the CFI has combined the requirement to
give reasons with the general duty of good administration to create an
obligation on the Commission to engage in dialogue with the undertaking
under examination, and to give reasons for each part of its assessment of
evidence as the process unfurls.'®® The EC]J stepped back from such a
formal dialogue requirement,2°0 but emphasised the need to address all the
main contents of complaints in its final decision. Thus, an implicit dialogue
requirement still lurks in its judgment.20! In particular, the co-operative
requirement under Article 4 of the Qualification Directive would seem to
suggest that a dialogue requirement is particularly apt in the asylum
context, where the relevant evidence is obtainable only through sensitive
and open communication with the asylum applicant him- or herself. Some
diligence on the part of asylum advocates is called for in harnessing these
diverse legal sources, but the doctrinal arguments are sound.

The Right to Effective Judicial Protection

The Procedures Directive amplifies the current trend towards restricting
appeals and allowing deportation while appeals are pending. It provides
not a right to appeal as such, but rather a ‘right to an effective remedy,
before a court or tribunal’.202 Member States are required ‘where appro-
priate’ to adopt rules ‘in accordance with their international obligations’
dealing with whether the remedy has suspensive effect.293 The text suggests
that the right to remain is precarious. However, ECtHR case law on
effective remedies clarifies that appeals must have suspensory effect. In

198 M Shapiro, The Institutionalization of European Administrative Space (UC Berkeley,
Center for Culture, Organization and Politics, Working Paper 2000-09, 2000) available at

http://ist-socrates.berkeley.edu/~iir/culture/abstracts/Shapiro.html, 26.

199 Case T-95/94 Sytraval and Brink’s France v Commission [1995] ECR 11-2651.

200 Case C-367/95P Commission v Sytraval and Brink’s France [1998] ECR 1-1719.

201 Shapiro, above n 198, at 43-4 and Nehl, above n 4, at 163-5.

202 Above n 2, Art 39.

203 [pid, Art 39(3).
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Jabari v Turkey,2°* an Article 13 violation was found where the applicant
was refused asylum on procedural grounds. The only domestic remedy
available was judicial review. However, this entitled the applicant neither
to suspend the application of the deportation order nor to have her
substantive claim of a risk of Article 3 violation examined. The ECtHR
reiterated the robust nature of the Article 13 guarantee in this context,
requiring ‘independent and rigorous scrutiny’ of the substantive claim and
‘the possibility of suspending the implementation of the measure
impugned’.205 Going further in Hilal v UK the Court reiterated the
rigorous Article 13 standards, requiring ‘the provision of a domestic
remedy to deal with the substance of an “arguable complaint” under the
Convention and grant some relief’, a remedy that was effective ‘in practice
as well as in law’.206

Conka v Belgium?297 clarifies that suspensive effect is required not only in
Article 3 cases, but also where other Convention guarantees are potentially
infringed. The case concerned a violation of the prohibition of collective
expulsion under Article 4, Protocol 4 ECHR. The ECtHR again stressed
the potentially irreversible effects of removal decisions.2%8 In light of the
limited availability of the remedy of suspending deportation, the ECtHR
found a violation of Article 13.20? Article 13 required guarantees, not mere
‘statements of intent’ or ‘practical arrangements’ with regard to stays of
deportation. Accordingly, a system which did not provide secure legal
assurances that deportation would not take place could not be regarded as
embodying the rule of law.219 Conka represents an enhancement of the
right to a suspensive appeal. While the ECtHR in Jabari spoke of the
‘possibility’ of such a remedy, in Conka it refers to the state’s duty to
provide the ‘necessity’ of such a guarantee, for a ‘minimum reasonable
period’.2!! Byrne’s interpretation is noteworthy:

While the Member States and UNHCR have integrated the principle of suspen-
sive effect into a regime of relative rights to an effective remedy based upon
classification criteria, the European Court of Human Rights appears to be
incorporating the principle of full suspensive effect as an absolute safeguard
based upon the potential effects of wrongful deportation under Article 3.212

204 Above n 27.

205 Ibid, para 50.

206 Ibid, para 75.

207 Above n 28.

208 [bid, para 79.

209 Ibid, para 82.

210 [pid, para 83.

211 Ibid, para 84.

212 R Byrne, ‘Remedies of Limited Effect’ [2005] European Journal of Migration and Law

71, 80.
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Under the EC general principles, the right to effective judicial protection is
well established. Moreover, it applies in all instances where EC rights are at
stake, and so is of broader scope than Article 13 ECHR. As the EC]J stated
in the seminal Johnston case, ‘Community law requires effective judicial
scrutiny of the decisions of national authorities taken pursuant to the
applicable provisions of Community law’.213 Thus, it applies not only in
the context of internal market guarantees,2!* but also when third country
nationals have rights under EC law.2!5 Even if national law purports to
oust or restrict judicial review, these national provisions are simply
ineffective in the EC law context. In particular, the right to effective judicial
protection has taken shape in the context of the individual rights accorded
by EC law. This is reflected by the fact that in Johnston the principle of
effective judicial protection did not permit an official certificate, in that
case derogating from the principle of equal treatment for men and women,
to be treated as conclusive evidence so as to exclude the exercise of any
power of review by the courts. Similarly, generalised determinations of
‘safety’ under STC and SCO must be open to judicial scrutiny in individual
cases, in order to fulfil the right to effective judicial protection.26

Effective judicial protection does not require an appeal, as the EC]
recognises that ‘it is for the domestic legal system of each Member State to
designate the courts and tribunals having jurisdiction and to lay down the
detailed procedural rules governing actions for safeguarding rights which
individuals derive from Community law’.217 However, this is subject to the
principles of equivalence and effectiveness,2!® and it must be possible ‘to
apply the relevant principles and rules of Community law’2!® when
reviewing national decisions implementing EC law. This is a loaded caveat,
for it includes the general principles.

EC law does not impose any one particular standard of review, and the
Community Courts themselves apply different standards in different con-
texts. For example, where the body under review has a wide discretion, for
instance if it is making social policy choices, then a deferential standard

213 Case 222/84 Johnston [1986] ECR 1651, para 18.

214 Case 222/86 UNECTF v Heylens [1987] ECR 4097: ‘the existence of a remedy of a
judicial nature against any decision of a national authority refusing the benefit of the right to
free access to employment is essential in order to secure for the individual effective judicial
protection for his right’.

215 See discussion above around nn 144-149.

216 Thanks go to Catherine Donnelly for this suggestion.

217 Case C-120/97 Upjobn Ltd v The Licensing Authority established by the Medicines
Act 1968 and Others [1999] ECR 1-223.

218 Ibid para 32, citing Case C-312/93 Peterbroeck v Belgian State [1995] ECR 1-4599,
para 12, and para 18 of the judgment in Case C-326/96 Levez [1998] ECR [-7835.

219 Ibid para 36.



The Asylum Procedures Directive in Context 187

will be employed.22° In other contexts, where individual decisions are at
stake, more rigorous review is required. For example, in merger cases the
ECJ has emphasised the need for intensive review,22! insisting that courts
must be in a position to establish whether the evidence relied on by the
decision-maker (in that case the Commission) was ‘factually accurate,
reliable and consistent’, and also whether that evidence contained ‘all the
information’ needed to assess a ‘complex situation’ and whether it was
‘capable of substantiating’ the Commission’s conclusions.222 Its reasoning
has a striking, if unexpected, parallel with the asylum context. It stressed
that as the merger assessment was concerned with future effects of the
proposed merger, it must be carried out ‘with great care’, since it
concerned, not an examination of past or current events, but rather a
prediction of the future. Accordingly ‘it [was] necessary to envisage various
chains of cause and effect with a view to ascertaining which of them are
the most likely’.223 Accordingly, a particularly rigorous approach to
fact-finding was apt, and a concomitant strict judicial review of the
fact-finding process. The asylum process, with ‘essays in prediction’24 at
its core, is similarly fraught, and this reasoning suggests that a strict
standard of review should be demanded as a matter of EC law.

In the Netherlands, it has already been suggested that the deferent
standard of review is incompatible with Article 13 ECHR.225 It also seems
incompatible with the EC requirement of effective judicial protection. With
EC law, national judges themselves are obliged of their own motion to
apply the appropriate standard of review and give full effect to EC law,
notwithstanding any contrary national rules. UK judges thus apply propor-
tionality as the applicable standard of review in cases with an EC
dimension.226 The UK judiciary’s current standard of review in the asylum
context, namely the most anxious scrutiny test,22” appears to meet the
requisite EC standard. However, EC law is nonetheless of added value.

220 See, eg, Case C-25/02 Rinke v Arztekammer Hamburg [2003] ECR 1-8349, paras
39-42.

221 Case C-12/03P Commission v Tetra Laval [2005] ECR [-987.

222 [bid, para 39.

223 Ibid, paras 42-43.

224 The phrase is Goodwin-Gill’s. He states, ‘The debate regarding the standard of proof
reveals some of the inherent weaknesses of a system of protection founded upon essays in
prediction’s GS Goodwin-Gill, The Refugee in International Law, 2nd edn (Oxford, OUP,
1996) 39.

225 Essakkili, above n 33.

226 See, eg, Countryside Alliance [2006] EWCA Civ 817 and [2005] EWHC 1677
(Admin).

227 As Lord Bridge observed in the House of Lords, ‘[t|he most fundamental of all human
rights is the individual’s right to life and when an administrative decision under challenge is
said to be one which may put the applicant’s life at risk, the basis of the decision must surely
call for the most anxious scrutiny’: Bugdaycay v Secretary of State for the Home Department
[1987] ImmAR 250, 263.
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Together with the EC principle of effective judicial protection, it empow-
ers national judges to ignore ouster clauses or other domestic statutory
attempts to restrict judicial review law. In addition, EC proportionality is
particularly demanding when it comes to assessing the legitimacy of
derogations from EC rights. This may well provide a legal tool to read
exceptions in the Procedures and Qualification Directives narrowly. For
instance, there is established jurisprudence limiting national security
grounds for derogation from fundamental EC freedoms which require a
high standard of proof.228 When applying the Qualification Directive, the
provisions on exclusion from refugee status and subsidiary protection
should also be conceived of as derogations from rights afforded by EC law,
and hence only applicable in a proportional manner.

An EC Right to Legal Aid?

The Directive does not provide for legal aid at the initial stage,22° merely
an entitlement to consult a lawyer at the applicant’s own cost.230 Member
States are required to provide ‘free legal assistance and/or representation’
only for appeals before courts.23! Member States are permitted to place
restrictions on this entitlement.232 This approach is counterproductive, and
cost saving in a basically inefficient manner. Many errors made at first
instance arise where claimants misunderstand procedures and processes.
Correcting such errors requires recourse to costly appeals and judicial
reviews. Legal advice at the initial stage can help avoid such errors and is
thus an important aspect of the front-loading of procedural resources,
which enhances efficiency and helps ensure fair and reliable determina-
tions.233 Investing at the initial stage is thus more efficient even from a
governmental perspective, and the most apt means to meet the dual
Tampere commitment to fairness and efficiency.

It is arguable that legal aid should be regarded as a fundamental right
under EC law. This has not yet been recognised in EC law, but the

228 See, eg, Joined Cases 115 and 116/81 Adoui and Cornuaille v Belgium [1982] ECR
1665; Case C-358/96 Criminal Proceedings Against Calfa [1999] ECR I-11.

229 Above n 2, Art 16.

230 bid, Art 15(1).

231 Ibid, Art 15(2).

232 Jbid, Art 15(3): Member States may provide free legal assistance and/or representation
(a) only for procedures before a Court or tribunal under Chapter V and ‘not for any onward
appeals of reviews provided for under national law’. This would exclude legal aid for judicial
review of administrative decisions; (b) only to those who lack sufficient resources; (c) only to
legal advisers specifically dedicated to assisting asylum applicants; (d) only if the appeal or
review is likely to succeed. This latter ground is subject to the caveat that legal assistance/
representation is not ‘arbitrarily restricted’.

233 See further ECRE, The Way Forward: Europe’s Role in the Global Refugee Protection
System: Towards Fair and Efficient Asylum Systems in Europe (Brussels, ECRE, 2005) 38.
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doctrinal argument is sound. As previously explained, the Strasbourg
Article 6 case law is applicable to asylum determinations, where these
involve the enforcement of EC rights. Although the ECtHR does not
generally apply Article 6 in the asylum context, EC law incorporates
Article 6 standards whenever EC rights are being invoked. This is evident
in the formulation of Article 47 of the EU Charter, subparagraph 3 of
which states:

Legal aid shall be made available to those who lack sufficient resources insofar
as such aid is necessary to ensure effective access to justice.

Very generally, Article 6 ECHR requires civil legal aid to be provided
where the applicant has insufficient means, and the nature of the case
means that legal assistance is required to make access to justice meaning-
ful. In assessing whether this is so, the ECtHR takes into account the
complexity of the case, the need to ensure equality of arms and the
applicant’s emotional involvement.234 Thus, whether legal aid is required is
dependent on the individual circumstances, rather than the sector con-
cerned.23% Application of these criteria to the asylum determination process
leads to the conclusion that in many, if not most, instances legal aid would
be a requirement.236

FUTURE DIRECTIONS—CONVERGENCE OR FRAGMENTATION?

The Procedures Directive suggests a differentiated, fragmented approach to
asylum procedures across countries, levels and types of application. The
general principles, in contrast, have a unifying logic. Taking them seriously
should ideally prompt streamlining and convergence of procedures, as they
must be respected in all instances where EC rights are at stake. At a
minimum, they should lead to the application of a single procedure to
refugee status and subsidiary protection cases. On the political front, in
light of the legislative failures, the Commission places a single procedure at

234 App No 6289/73, Airey v Ireland (1980) 2 EHRR 305; App No 00022924/93,
Ait-Mouhoub v France, (1998) 30 EHRR 382; App No 38199/97, Patel v United Kingdom
(1982) 4 EHRR 256; App No 00030308/96, Faulkner v United Kingdom (1998) 26 EHRR
CD125; App No 00046800/99, Del Sol v France (2002) 35 EHRR 38; App No 00025357/94,
Aerts v Belgium (2000) 29 EHRR 50 para 60.

235 For instance, concerning defamation, the ECtHR held that Art 6 required legal aid in a
case where the imbalance between the parties was significant and the legal issues highly
complex (App No 68416/01, Steel v United Kingdom) although in other defamation cases
there was no such entitlement (App No 46311/99, McVicar v United Kingdom, (2002) 35
EHRR 22; App No 35373/97, A v United Kingdom, (2003) 36 EHRR 51).

236 If asylum applicants are in detention, App No 36670/97, Duyonov v United Kingdom,
7 Nov 2000, suggests that legal aid is also required under Art 5(4) of the Convention.
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the centre of its hortatory policy?37 and also plans to propose legislation
for just such a ‘one-stop shop’ procedure. Of note is the fact that the
Commission appears to understate (perhaps tactically) the fact that the
general principles require a degree of convergence between refugee status
and subsidiary protection applications. In particular, the Commission sets
out as a policy option that the Member States may pursue the extension of
the right to an effective remedy, as enshrined in Chapter V of the
Procedures Directive to subsidiary protection decisions.238 However, as 1
have argued in this chapter, the EC right to effective judicial protection
applies in any event to subsidiary protection determinations, even in the
absence of an express EC legislative guarantee to this effect, as soon as
subsidiary protection decisions fall within the scope of EC law. Admittedly,
the Commission does also stress the fact that the right to effective judicial
protection is also ‘prescribed not only by the Court of Justice but also by
the European Court of Human Rights’,23° perhaps a hint at the judicial
outcome I suggest is doctrinally warranted.

Other institutional developments may also lead to convergence in
procedural practices, in particular moves to enhance practical co-operation
between asylum decision-makers. That practical co-operation is for the
moment focused on country of origin information and burden sharing,
described as how to respond to particular pressures.24? In the Hague
Programme, the European Council also requested the Commission to
‘present a study on the appropriateness as well as the legal and political
implications of joint processing of asylum applications within the
Union’>*! and requested that a ‘separate study’ be conducted ‘in close
consultation with UNHCR’ to examine ‘the merits, appropriateness, and
feasibility of the joint processing of asylum applications outside the EU
territory, in complementarity with the Common European Asylum System
and in compliance with the relevant international standards’.242 The issues
of external and joint processing seemed to have slipped from the agenda

237 Commission Communication, Towards a common asylum procedure and a uniform
status valid throughout the Union for persons granted asylum, COM(2000)755 final, 22 Nov
2000; Communication from the Commission to the Council and the European Parliament, A
more efficient common European asylum system: the single procedure as the next step,
COM(2004)503 final, 15 July 2004.

238 Ibid, para 17.

239 Ibid, para 20.

240 Hague Programme, Strengthening Freedom Security and Justice in the European
Union, Annex I to the European Council Conclusions 4-5 Nov 2004, 9. See, further,
Commission Communication on Strengthening Practical Cooperation, New Structures, New
Approaches: Improving the Quality of Decision Making in the Common European Asylum
System, COM(2006)67 final, 17 Feb 2006.

241 Jbid.

242 [bid.
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more recently, with the focus in the Commission’s Communication on
Regional Protection Programmes being on containing refugees, rather than
external processing per se.243

From the outset, harmonisation of procedures was linked to the need to
ensure that asylum applications would be handled similarly across the EU
in order to ensure similar outcomes.2** The current move toward practical
co-operation shares this objective.245 At present, stark divergences are
evident. For example, UNHCR has stated that all those Chechens whose
place of permanent residence was the Chechen Republic prior to their
seeking asylum abroad should be considered in need of international
protection, unless there are serious grounds to exclude them from refugee
status under the Refugee Convention.24¢ However, as ECRE notes:

Throughout Europe the treatment of Chechens seeking protection varies consid-
erably, with refugee recognition rates?4” in 2003248 ranging from 0% (Slovakia)
to 76.9% (Austria),2*® showing that for many Chechens, the outcome of the
‘asylum lottery’ will very much depend on the country in which they seek
asylum.250

Convergence is thus a pressing protection issue. It remains to be seen
whether these institutional moves to develop common approaches will lead
to convergence around good practice or simply amplify the tendencies of
the pre-Amsterdam era of informal sharing of deflective and restrictive
strategies. The benign vision of co-operative practices in the Commissions
Communications25! belies not only the lessons of the intensive transgov-
ernmentalism?252 of that era, but also the ongoing co-operation which takes
place as part of the Dublin system. As Van Selm notes:

243 Commission Communication on regional protection programmes, COM(2005)388
final, 1 Sept 2005.

244 Gee, eg, Commission working document, Towards Common Standards on Asylum
Procedures, SEC(1999)271 final, 3 Mar 1999, 6.

245 Commission Communication, New Structures, New Approaches, above n 240, para 4.

246 UNHCR, Protection Guidelines regarding Asylum-Seekers and Refugees from the
Chechan Republic, Russian Federation (Geneva, UNHCR, 22 Oct 2004).

247 Refugee recognition rate = number of recognised refugees divided by the total number
of recognised refugees, number of persons granted other forms of protection, and persons
rejected protection x 100%.

248 Refugee recognition rates for 2004 were not available at time of writing.

249 For more information on refugee recognition rates for Chechens in different European
countries see Norwegian Refugee Council, Whose Responsibility? Protection of Chechen
Internally Displaced Persons and Refugees, May 20035.

250 ECRE, Guidelines on the Treatment of Chechen Internally Displaced Persons (IDPs),
Asylum Seekers and Refugees in Europe, doc PP2/05/2005/Ext/CR (Brussels, June 2005)
(footnotes in the original text).

251 Above nn 237 and 240.

252 The phrase is from H Wallace and W Wallace (eds), Policymaking in the European
Union, 4th edn (Oxford, OUP, 2000) 28. See further Costello, above n 151.
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In order to implement the Dublin Regulation effectively, several Member States
have exchanged, on a bi-lateral basis, liaison officers, who deal with the
inter-state communication on the individual cases. Usually these exchanges are
with neighbouring states, through which a ‘Dublin case’ may have passed in
transit.253

Under the Dublin system, where states have a clear incentive, co-operation
is pursued. Whether the Commission’s new co-operative mechanisms will
achieve their aims and lead to convergent practices and ultimately out-
comes is doubtful, due to the absence of strong incentives or legal
obligations. The Procedures Directive is unlikely in itself to promote
convergent approaches. However, read in legal context, together with the
Qualification Directive and the general principles, some legal inducements
towards convergence of procedural standards may be proffered.

CONCLUSIONS

Of all the post-Amsterdam measures in the asylum field, the Procedures
Directive has been the most controversial. This is at least partly explained
by the context wherein national governments jealously guard their leeway
to manipulate asylum procedures, in order to pursue various goals.
Although the procedural changes of the past decades have proved legally
controversial at the domestic and European level, many have become
entrenched in the practices of the Member States. The highly qualified and
differentiated procedural guarantees in the Procedures Directive are the
result, and demonstrate a reluctance to commit to unequivocal procedural
standards or maintain access to asylum within the EU. Thus, the critiques
of the Procedures Directive are well-founded. In particular, the variety of
procedures permitted reflects an assumption that it is possible to determine
the cogency of claims on the basis of generalisations or cursory examina-
tion. This runs counter to any informed context-sensitive understanding of
the asylum process. In the worst cases under the Procedures Directive, such
as the supersafe third country provisions, the generalised assessment
entirely substitutes for any individual process. In the Directive, we see the
result of a legislative process which should have established clear minimal
guarantees, but instead cast a negotiated settlement in law, apparently
reinvesting national administrations with discretion that they had lost in
some measure, due to domestic and ECtHR rulings.

However, the highly qualified and differentiated procedural guarantees
in the Procedures Directive must be interpreted and applied in a manner
compatible with the general principles of EC law and, indeed, applicable

253 T Van Selm, ‘European Refugee Policy: Is There Such a Thing?’, New Issues in Refugee
Research, UNHCR Working Paper No 115 (May 2005).
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international norms. Indeed, the Directive’s validity depends on compliance
with the general principles. When it comes to actually implementing and
applying the Directive, the main task is to reassert those domestic and
ECtHR principles of fundamental rights and fair procedures, but the
medium through which this is best accomplished is the general principles
of EC law. Thus, national judges are empowered to reassert national
administrations’ legal accountability.

The general principles of EC law and the provisions of the Qualification
Directive on evidential assessment require careful individual assessment of
asylum claims. In four key areas, I suggest that the apparent discretion
afforded by the Procedures Directive is limited. The right to a hearing and
the co-operative obligations in the Qualification Directive preclude Mem-
ber States from deciding asylum claims without interviewing the asylum
applicant, in spite of the wording of the Procedures Directive on this
matter. The requirement of a reasoned decision applied in the asylum
context will require more than the all-too-common boilerplate refusal.
Moreover, the requirement has implications for the decision-making proc-
ess as well as the form of the final decision, and is ripe for evolution into a
dialogic obligation. The right to judicial protection has long been recog-
nised in EC law, precluding ouster of judicial review. It is also likely to
require a robust standard of review in the asylum context to ensure that
rights granted under EC law are practical and effective. It may also include
a right to legal aid going beyond the text of the Procedures Directive.

However, there is much to regret in the turn to judicial salvation.
Litigation is inevitably costly and time-consuming. A fitful, piecemeal
process, it involves impugning practices in individual cases and ultimately
depends on appropriate institutional reforms. It also raises concerns about
strain on judicial resources and independence. Moreover, the ECJ currently
lacks full jurisdiction over immigration and asylum matters and, as a
proposal has been issued to grant it full preliminary ruling jurisdiction over
these matters,254 it is unclear whether its institutional position is as secure
as in other fields. Although the ECJ will have a crucial role to play, it is
initially and ultimately national judges who must vivify the general
principles in this new context.

254 Above n 43.
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Directive 2003/9 on Reception
Conditions of Asylum Seekers:
Ensuring ‘Mere Subsistence’ or a

‘Dignified Standard of Living’?
JOHN HANDOLL"

INTRODUCTION

General

approach to the support of asylum seekers (based on a sense that one

should do as one would like to be done by), it is important to
understand what factors (whether they are well or misconceived) can lead
the governments of the EU Member States and their electorates to adopt
less generous attitudes.

There seem to be two principal factors which can be linked to the
asylum system. Other factors—such as racist or xenophobic attitudes—are
not discussed here.

In the first place, even if there are no doubts about the bona fide nature
of the asylum claim (or at least the presumption that the claim is genuine is
maintained), the sheer numbers of applicants and/or the time taken to
process claims can result in a heavy financial burden for states. In such
circumstances, states may feel it necessary to discourage asylum seekers by
reducing the levels of reception conditions.

In the second place, the fact that many asylum applications are rejected
suggests that there are many asylum seekers whose claims for protection
are unfounded. Whilst such asylum seekers are not ‘bogus’, given that an

IF, LIKE THE author, one favours a generous and non-judgmental

* This paper is a substantially revised version of a paper published in 2004. See
below n 15.
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application for protection is ‘genuine’ even if it is not successful, the fact
that there are large numbers of rejected claimants may result in a feeling
that asylum seekers in general are ‘scroungers’ (as a tabloid media
stereotype would have it), not deserving of generous levels of support and,
somewhat perversely, in a perception that ‘genuine’ claimants will be
prepared, given their bona fide need for protection, to accept low levels of
reception conditions.

These problems can be, and to a certain extent have been, addressed.
The 2002 UNHCR Conclusion on reception of asylum seekers:

Recognizes the need to establish and apply fair and expeditious asylum proce-
dures, so as to identify promptly those in need of international protection and
those who are not, which will avoid protracted periods of uncertainty for the
asylum-seekers, discourage misuse of the asylum system and decrease the overall
demands on the asylum system.!

It also:

Stresses that responsibility and burden-sharing and the availability of durable
solutions promote and strengthen the capacity of host States with limited
resources to receive asylum-seekers and to promote adequate reception arrange-
ments, under the supervision of UNHCR.2

Instruments forming part of the Common European Asylum System are
clearly designed to improve and speed up procedures, to identify early
those with spurious claims and to share the burden.

If asylum seekers with dubious claims could be excluded early on from
the process, if procedures could be fully streamlined and if public spending
concerns could thereby be alleviated, this should result in reception states
ceasing to use reception conditions as a tool to discourage the entry of
asylum seekers. Nonetheless, it has to be recognised that the status of the
asylum seekers will remain a rather ambiguous one since, even if misuse of
the system can be eliminated, there will always be some claimants who
succeed and others who do not. In the case of success, it will be hard to
begrudge the successful applicant a decent level of support during the
process of determining the claim; in the case of failure, it is easy enough to
understand the sense that scarce resources have been wasted.

Stress has nonetheless to be laid on the special, rather than ambiguous,
nature of the status. The status is a special one since it marks the individual
concerned as a claimant for protection with a right to refuge for the
duration of the claim and, if it is accepted, later on. It is also special

L UNHCR Executive Committee, Conclusion on reception of asylum-seekers in the
context of individual asylum systems (No 93 (LII[)—2002), para (a).
2 Ibid, para (c).
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because the claim for protection carries with it a moral—and a legally
endorsed—right to support while that claim is being considered.

This leaves the difficult issue of the level of support. It is easy enough to
provide a checklist of the areas where support is needed. Shelter, food,
clothing and healthcare are obvious examples of material support. More
critical, however, is the way in which this support is provided. If emphasis
is placed on enabling subsistence, on providing the basic needs of life or on
preventing poverty, levels of support could be really quite low, and not very
costly. The idea of dignity—which elevates the human condition of the
provider of support as much as that of the asylum seeker—demands a
higher level of understanding and support. The demand for dignity infuses
ideas about, for example, freedom of movement, the appropriateness of
detention, the use of vouchers, the type of accommodation provided,
access to work and training, and even the conditions under which support
can be withdrawn or reduced. Dignity is not about luxury. It does not
require accommodation in four-star hotels, but it does require considerable
attention to be paid to housing needs. In essence, it is a principle
underlying the giving of support which, in concrete terms and the way in
which it is provided, enables the asylum seeker to hold his or her head high
and have the material and psychological ability to pursue a claim to
refugee status.

Member State Practice

This chapter does not address the question of implementation in the
individual 23 Member States bound to transpose Directive 2003/9 by, at
the latest, 6 February 2005.3

Even within international human rights and other constraints, there have
been significant variations in Member State practice: indeed, a margin of
appreciation in meeting these requirements is to be expected and will
continue even with the Directive. Various studies have documented the
differences in Member State practice, with no fewer than three important

3 This exercise is currently being undertaken for the European Commission by the
Odysseus Network, and a report is expected for late 2006 (see http://www.ulb.ac.be/assoc/
odysseus/AccueilUK.html). It is, however, unclear whether the results of the report will be
made public. In 2005, ECRE produced a report on implementation of 3 Arts of the Dir (Arts
11, 13 and 16) in 15 of the Member States, which provides some useful, if sometimes
discouraging, pointers. See ECRE, The EC Directive on the Reception of Asylum Seekers: Are
Asylum Seekers in Europe Receiving Material Support and Access to Employment in
Accordance with European Legislation (AD3/11/2005/EXT/SH, 2005). In relation to the UK
and the EC legal framework, see the valuable study by A Baldaccini, Asylum Support: A
Practitioners’ Guide to the EU Reception Directive (London, JUSTICE, 2005).



198 John Handoll

and well-informed reports appearing in 2000* and reports for some
Member States appearing in 2003-4.5

The situation is changing fast and there have been significant recent
developments in several Member States, responding in part to the require-
ments of the Directive. By way of a brief and skeletal overview, it can be
stated that material support—covering accommodation, food and
healthcare—can be provided in kind or in the form of financial allowances
(and/or vouchers). There are differences in the type of accommodation
provided and in the freedom of movement extended to applicants for
asylum. Although access to primary and secondary education is provided
by all, there are different waiting periods and age limits. Whilst emergency
healthcare is provided by all, there are clear differences in the level of, and
means of delivering, psychological care and counselling. There is a clear,
and almost ideological, divide between Member States granting access to
work (with differing waiting periods and conditions of access) and those
which do not. In virtually all cases, free movement in the Member State is
permitted, but detention is becoming more frequently resorted to, and
there are other direct or indirect restrictions on residence. There are, as
might be expected, widely different levels of funding and commitment to
the task. Finally, the underlying approach to reception conditions—ranging
from subsistence regimes to a more dignity-based approach—varies
between Member States: in some of them, such as Austria and the UK,
recent years have seen a shift to a less generous approach, largely reflecting
concerns about the numbers and motives of asylum seekers.

International and Regional Rights Regimes

The freedom of states to decide on reception conditions for asylum seekers
is constrained not only by internal rules and value-systems but also by
international and regional human rights rules and, of course, by interna-
tional refugee law. In the case of the European Union, there is a particular
fundamental rights regime, reflecting the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) and the
constitutional traditions of its Member States.

4 Danish Refugee Council, Report on Legal and Social Conditions for Asylum Seekers and
Refugees in Western European Countries, 4th edn (Copenhagen, DRC, May 2000); European
Commission DG for Justice and Home Affairs, Study on the Legal Framework and
Administrative Practices in the Member States of the European Communities regarding
Reception Conditions for Persons seeking International Protection (the ‘Ramboll Study’)
(Nov 2000, available at www.europa.eu), and UNHCR, Reception Standards for Asylum
Seekers in the European Union (Geneva, UNHCR, July 2000).

> The Danish Refugee Council and ECRE have produced updated reports on the situation
in 8 Member States (see www.ecre.org/conditions).
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A number of provisions in the Universal Declaration of Human Rights,
the International Covenant on Economic, Social and Cultural Rights and
the International Covenant on Civil and Political Rights are relevant to the
question of reception conditions generally, and the Convention on the
Elimination of All Forms of Discrimination against Women and the
Convention on the Rights of the Child each contains provisions relevant to
the reception of members of vulnerable groups. All the European Union
Member States are signatories to the ECHR, which contains provisions on
inhuman or degrading treatment, the right to liberty, the right to privacy
and family life and the right to an effective remedy.

The Member States all subscribe to a European Union rights system. The
Union is stated to be founded on a number of principles—including respect
for human rights and fundamental freedoms—which are common to the
Member States.® Fundamental rights—as guaranteed by the ECHR and ‘as
they result from the constitutional traditions common to the Member
States’—are to be respected by the Union as general principles of Commu-
nity law.” The Charter of fundamental rights of the Union is designed to
give greater visibility to fundamental rights and may, in due course,
strengthen protection: of particular note in the current context are provi-
sions on the protection of human dignity, the prohibition of inhuman or
degrading treatment, the right to liberty, respect for private and family life,
and the rights of the child. The EU Treaty also contains a mechanism for
addressing actual or potential serious breaches of core principles including
respect for human rights by Member States, even in areas within their own
competence.®

In relation to international refugee law, the Refugee Convention and
1967 Protocol contain no specific provisions on reception of asylum
seekers: nonetheless, since the asylum seeker may be a refugee (and, in a
sense, must be taken to be one pending determination of his or her status),
certain provisions of the Convention and Protocol apply to refugees before
a formal recognition of their status, and thus have to be applied to all
persons seeking protection under the Convention. Under the auspices of
UNHCR, a body of ‘soft law’ is emerging. Over the years, a number of
guidelines have been issued in specific areas, such as detention,® the
protection and care of refugee children,!© and the protection of refugee
women.!! There have also been a large number of Executive Committee
Conclusions in particular areas. The elaboration of a basic framework for

¢ Art 6(1) of the EU Treaty.

7 Ibid, Art 6(2).

8 Ibid, Art 7.

? See UNHCR Revised Guidelines on Applicable Criteria and Standards relating to the
Detention of Asylum Seekers (Feb 1999).

10 See UNHCR Guidelines on Protection and Care of Refugee Children (1994).

11 See UNHCR Guidelines on the Protection of Refugee Women (1991).
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reception policies was the subject of the 2001 Global Consultations on
International Protection.!? In October 2002, the UNHCR Executive Com-
mittee adopted a Conclusion on reception of asylum seekers in the context
of individual asylum systems,!3 setting out nine general considerations
which should guide the reception of asylum seekers. The 2001 Global
Consultations also resulted in a number of recommended measures for
reception which it was anticipated would be contained in UNHCR
guidelines.* Such guidelines have yet to emerge.

RECEPTION CONDITIONS AND THE EUROPEAN UNION!S

The Maastricht Treaty

Article K.1 and K.3(2)(b) of the Maastricht Treaty, which entered into
force in November 1993, provided for co-operation and action by Member
States in relation to a number of matters of common interest, including
asylum policy. This provided the basis for inter-governmental measures in
relation to reception of asylum seekers and, in 1995, the Spanish Presi-
dency tabled a draft Joint Action on the minimum conditions for the
reception of asylum seekers:'6 this is now of largely historical interest,
though some of its provisions anticipate provisions of the current Direc-
tive. The 1997 Council Resolution on unaccompanied minors who are
nationals of third countries!” contained a number of provisions relevant to
the reception of such minors seeking asylum, reflecting the UN Convention
on the Rights of the Child.

The Amsterdam Treaty

The Amsterdam Treaty, entering into force on 1 May 1999, brought
asylum policy into the EC Treaty. Article 63(1)(b) of the EC Treaty
provides that the Council, acting in accordance with the procedure in

12 Global Consultations on International Protection (3rd Meeting), Reception of Asylum
Seekers, including Standards of Treatment, in the Context of Individual Asylum Systems,
EC/GC/01/17, 4 Sept 2001. See, generally, the Dec 2001 Declaration of States Parties and the
Agenda for Protection (UN General Assembly, A/AC.96/965/Add.1, 26 June 2002).

13 Above n 1.

14 See Global Consultations, above n 12, para 24 and Annex.

15 For a more detailed treatment see ] Handoll, ‘Reception Conditions of Asylum Seekers’
in CD Urbano de Sousa and P De Bruycker (eds), The Emergence of a European Asylum
Policy (Brussels, Bruylant, 2004) 113-48.

16 Council doc 9489/95 (wad/STCS/at).

17 [1997] O] C 121/23.
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Article 67, shall within five years after the Amsterdam Treaty’s entry into
force (that is, 1 May 2004) adopt measures on minimum standards on the
reception of asylum seekers. Such measures are to be in accordance with
the Refugee Convention, the 1967 Protocol and other relevant treaties.

Anticipating the Amsterdam Treaty’s entry into force, the December
1998 Vienna Action Plan!8 stated that measures under Article 63(1)(b)
were to be taken within two years of the new Treaty’s entry into force—by
the end of April 2001—thereby cutting this five-year limit to two. The
October 1999 Tampere Summit stated that common minimum conditions
of reception of asylum seekers were to be included in the short term as an
element of a Common European Asylum System.!® The Council was urged
to adopt, on the basis of Commission proposals, the necessary decisions
according to the timetable set out in the Amsterdam Treaty and the Vienna
Action Plan. The twice-yearly ‘Scoreboard’?® only reluctantly conceded
slippage. Such slippages—which were not unique to the proposed reception
Directive—resulted in the December 2001 Laeken European Council
taking a new approach to the establishment of a true common asylum and
immigration policy,2! which was taken forward by the June 2002 Seville
European Council.22

PROPOSING AND NEGOTIATING THE DIRECTIVE

The 2000 Conclusions on Conditions for the Reception of Asylum
Seekers

The effective starting point for the Directive on reception conditions was a
discussion paper presented by the French delegation in June 2000.23 An
initial exchange of views by the Asylum Working Party?* exposed a
number of differences between the delegations on personal scope, condi-
tions for movement, financial and material assistance, work and the
treatment of vulnerable individuals.

18 Adopted by the JHA Council of 3 Dec 1998 and published at [1999] OJ C 19/1.

19 Council Press Release 200/99, especially section A.L

20 COM(2000)167 final, COM(2000)782 final, COM(2001)278 final, COM(2001)628
final, COM(2002)261 final, COM(2002)738 final.

21 Council Press Release SN 300/1/01 REV 1, paras 37—41. See also the Belgian Presidency
report evaluating the conclusions of the Tampere European Council (Council doc 14926/01).

22 Council Press Release SN 200/1/02 REV1, Part III.

23 Council doc 9730/00 ASILE 28.

24 Council doc 10242/00 ASILE 30.
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A French Presidency note of 18 September 200025 proposed that the
Justice and Home Affairs (JHA) Council should discuss three points on
which it would be useful to have policy guidelines:

(1) the level of harmonisation to be achieved with regard to financial and
material assistance for asylum seekers;

(2) conditions applicable to movement of asylum seekers;

(3) access to employment for asylum seekers.

These issues were addressed in the meeting of the JHA Council of 28
September. A rather anodyne paragraph in the Council minutes records:

Ministers’ replies generally emphasised that the Union should confine itself to
laying down general principles regarding the conditions for the reception of
asylum seekers, leaving the practicalities of the required detailed measures to the
Member States.26

The Permanent Representatives Committee was instructed to continue
work in the light of the ministerial deliberations and to submit draft
conclusions to the JHA Council for adoption at its 30 November/1
December meeting.2”

The JHA Council meeting from 30 November to 1 December 2000
adopted Conclusions for the Reception of Asylum Seekers,28 setting out the
general principles underlying minimum standards of reception and provid-
ing a set of ‘guidelines’ for the future Community instrument. The
Conclusions pointed to the need that asylum seekers be received in
conditions of dignity, to the importance of affording comparable living
conditions in all Member States and to the need to limit secondary
movement of those influenced by the variety of reception conditions. It was
stated that the application of the subsidiarity and proportionality princi-
ples would leave Member States ‘some room for manoeuvre’. The prior
discussions and the guidelines themselves exposed some important points
of difference, especially in relation to the personal scope of any instrument,
freedom of movement and access to work.

25 Council doc 11472/00 ASILE 40.

26 Council doc 11705/00 (Presse 341).

27 For the sequence of events until the adoption of the Conclusions and Guidelines see
Council docs 11585/00 ASILE 43, 11651/00 ASILE 48, 12431/00 ASILE 51, 13117/00 ASILE
52 and 13117/1/00 REV 1 ASILE 52.

28 Council doc 13865/00 (Presse 457).
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The Commission Proposal

In December 2000, the Commission held bilateral discussions with the
Member States, on the basis of a discussion paper on the future Commu-
nity instrument on reception conditions for applicants for asylum in the
EU.2° The Commission specifically consulted the UNHCR and some
NGOs.

On 3 April 2001, the Commission presented its proposal for a Council
Directive laying down minimum standards on the reception of applicants
for asylum in Member States.30 According to Section 1 of the Explanatory
Memorandum, the December 2000 Council Conclusions, the Ramboll
Report,?! and the comments on the Commission’s discussion paper pro-
vided the ‘foundation’ material for drafting, with account also taken of the
UNHCR Study,3? the Danish Refugee Council’s 4th Report,3? the existing
‘soft law’ (including the 1997 Council Resolution34) and the 1995 draft
Joint Action.3s

The Consultation Process

The proposal was transmitted by the Commission to the Council and
European Parliament on 18 May 2001. By letter of 6 June 2001, the
Council consulted the European Parliament, as it was required to do under
Article 67 of the EC Treaty. In the European Parliament, the matter was
referred to the Committee on Citizens’ Freedom and Rights, Justice and
Home Affairs as the Committee responsible, and a number of other
Committees were asked to provide their opinions. The final Report, with
Mr Herndndez Mollar as Rapporteur, was tabled on 15 April 2002.3¢ The
matter was debated and a legislative resolution and amended proposal
approved by the European Parliament on 25 April 2002 (the same day, as
will be seen, that the Council defined its ‘general approach’).3” On 6 June
2001, the Council also decided to consult the Economic and Social

29 Discussion Paper of 27 Nov 2000 (DG JHA/A/2 SV D 2000).
30 COM(2001)181 final (2001/0091 (CNS)).

31 See above n 4.

32 Ibid.

33 Ibid.

3% See above n 17.

35 See above n 16.

36 A5-0112/2002.

37 P5-TA(2002)0202.
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Committee and the Committee of the Regions, and Opinions of both of
these bodies were adopted in November 2001.38

In July 2001, UNHCR also commented on the proposal.3® Since most of
the proposed provisions were in line with the recommended standards it
set out in its July 2000 study,*® it confined itself to commenting on those
few aspects which required clarification or amendment.

The Legislative Process

The Asylum Working Party started to examine the proposal in July 2001
and met on several occasions after this.*! The Spanish Presidency issued
‘compromise texts’ on the proposal in December 2001 and January 200242
and the Working Party issued a number of revised texts between January
and February.#3 In February, the Working Party received a reply from the
Council’s Legal Service to the question whether the proposed Article on
schooling and education of minors could be dealt with under the Directive
and whether Articles 149 and 150 of the EC Treaty should not be added to
the legal basis: the conclusion appears to have been that such provisions
could be included on the basis of Article 63(1)(b) alone.*4

In January 2002, the thorny political issue of access to work and
vocational training was referred to the Strategic Committee on Immigra-
tion, Frontiers and Asylum (SCIFA), where some progress was made before
the matter was referred back to the Working Party.#S A revised text was
referred to the Strategic Committee in early March for discussions on a
number of issues, including personal scope, residence and free movement,
as well as employment and vocational training.*6

At the end of March, the matter was taken up by the Permanent
Representatives’ Committee*” and, at its meeting of 25 to 26 April 2002,
the JHA Council was able to define a ‘general approach’, subject to
consideration of the European Parliament’s Opinion (which was, coinci-
dentally, being adopted on the same day) and the lifting of Dutch and UK

38 See the Economic and Social Committee Opinion of 28 Nov 2001 (CES 1482/2001,
[2002] OJ C 48/63) and the Committee of the Regions Opinion of 15 Nov 2001 (CdR
214/2001, [2002] O C 107/85).

3% The UNHCR Comments are to be found in Council doc 11347/01 (ASILE 40).

40 See above n 4.

41 Council docs 11320/01 (ASILE 39), 11541/01 (ASILE 43) and 12839/01 (ASILE 49).

42 Council docs 15190/01 (ASILE 60) and 5300/02 (ASILE 1).

43 Council docs 5444/02 (ASILE 3), 6253/02 (ASILE 8), 6467/02 (ASILE 11).

44 See, for the only partially accessible opinion, Council doc 6072/02 (ASILE 7).

45 Council docs 5430/02 (ASILE 2) and 5791/02 (ASILE 3).

46 Council doc 6907/02 (ASILE 14).

47 See Council docs 7307/02 (ASILE 16), 7439/02 (ASILE 17), 7802/02 (ASILE 19),
8090/02 (ASILE 21) and 8090/1/02 REV 1 (ASILE 21).
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parliamentary scrutiny reservations.*® The apparently ‘complete’ nature of
the draft Directive was seen in the statement that the Directive was to be
‘formally adopted’ at one of the Council’s forthcoming sessions. On 26
April 2002, UNHCR—somewhat jumping the gun—welcomed the adop-
tion of the Directive. The ‘general approach’ resulting from the Council
discussions was set out in a document dated 29 April 20024° and, on 17
June 2002, the ‘Council Directive’ was published as a Council document
with no reference to it being a draft.5® The Seville European Council of 21
and 22 June 2002 welcomed the reception Directive as an achieved
result.’® The UNHCR’ congratulations (and the European Council’s
self-congratulations) were perhaps a little premature. There were still
sticking points on the draft Directive—especially in relation to access to
employment—and a new problem was about to arise: the wish of the UK
government to deny reception conditions to asylum seekers who did not
register on their arrival. In the 25-26 April Council meeting, the German
government entered a statement to the Council minutes asking for a
Council Legal Service Opinion on whether the Community enjoyed powers
to regulate the access of asylum seekers to the labour market:32 by the end
of May, the Council Legal Service was able to reply in the affirmative.53
These difficulties notwithstanding, the JHA Ministers meeting on 14-15
October envisaged that the Directive would be adopted by the JHA
Council meeting on 28-29 November.5* The Presidency issued the text of
the draft Directive and draft statements to the Council minutes on 22
NovembersS and the Permanent Representatives’ meeting on 27 November
was able to reach agreement on draft provisions on employment (proposed
Article 11) and reduction or withdrawal of reception conditions (Article
16).5¢ The JHA Council meeting on 28-29 November, pending final
confirmation by one delegation (the Swedish delegation), reached agree-
ment on the draft with a view to enabling the Council to adopt the
Directive at a forthcoming meeting.’” At a meeting on 17 December 2002,
the Permanent Representatives’ Committee confirmed the agreement on

48 Council doc 7991/02 (Presse 104). For the draft text, see Council doc 8351/02 (ASILE
23).

4 Council doc 8351/02 (ASILE 23).

50 Council doc 9098/02 (ASILE 28).

31 Council doc SN 200/02, para 27.

52 The German concern appears to have stemmed from the division of tasks between the
Federal government and the Léinder, with the Bundesrat challenging Community competence.

33 See, for the partially accessible opinion, Council doc 9077/02 (ASILE 26).

54 Council doc 12894/02 (Presse 308).

55 Council doc 14658/02 (ASILE 70).

56 Council doc 14658/02 ADD 1 (ASILE 70).

37 Council doc 14817/02 (Presse 375).
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the text of the Directive’8 and the statements to be entered into the Council
minutes: a Dutch parliamentary scrutiny reservation was made, but later
withdrawn.>®

The Directive was formally adopted as Council Directive 2003/9/EC by
the General Affairs and External Relations Council meeting on 27 January
2003,60 and entered into force on its publication on 6 February 2003.61

ANALYSIS OF DIRECTIVE 2003/9

The purpose of this section is to outline the key provisions of Directive
2003/9 and to comment on a number of issues relating to its interpretation.
Reference is also made to the comments of the UNHCR and ECRE, which
have both published documents critical of many elements of the Direc-
tive.62

Purpose of the Directive

The purpose of the Directive is ‘to lay down minimum standards for the
reception of asylum seekers in Member States’.¢3 A Recital makes it clear
that such minimum standards ‘will normally suffice to ensure them a
dignified standard of living and comparable living conditions in all
Member States’.¢* Another Recital states:

The harmonisation of conditions for the reception of asylum seekers should help
to limit the secondary movements of asylum seekers influenced by the variety of
conditions for their reception.6’

Neither of these two statements (or aspirations) is very strong, at least
applying normal English language canons of interpretation. In suggesting
that minimum standards will ‘normally’ suffice to ensure a dignified
standard of living, it seems to be implied that there can be cases where they

58 For the agreed text see Council doc 15398/02 (ASILE 78).

39 See Council docs 15444/02 (ASILE 80) and 15722/02 (ASILE 83).

60 Council doc 5396/03 (Presse 8).

el [2003] OJ L 31/18.

62 UNHCR, Annotated Comments on Council Directive 2003/9/EC (2003); ECRE,
Information Note (n 63) on the Council Directive 2003/9 of 27 January 2003 Laying down
Minimum Standards for the Reception of Asylum Seekers (IN1/06/2003/EXT/HM) (2003);
ECRE, The EC Directive on the Reception of Asylum Seekers: Are asylum seekers in Europe
Receiving Material Support and Access to Employment in Accordance with European
Legislation? (AD3/11/2005/EXT/SH) (2005).

63 Dir 2003/9, above n 61, Art 1.

¢4 [Ibid, Preamble, Recital 7.

65 Ibid, Preamble, Recital 8.
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will not so suffice. In relation to the secondary movements of asylum
seekers, the words ‘should help’ suggest a certain lack of conviction.

Notwithstanding this apparent lack of robustness, these recitals are
critical to understanding and interpreting the Directive. It seems clear that
the setting of minimum standards cannot, given the reference to ‘a
dignified standard of living’, involve a ‘race to the bottom’. The ‘compara-
ble living conditions in all Member States’—the need for which is rein-
forced by Recital 8—should be set at a level corresponding to the
requirement for a dignified standard of living. Indeed, it could be argued
that Recital 7 provides the basis for a teleological interpretation of
reception conditions favouring ‘a dignified standard of living’.

Scope

The Directive applies to all third country nationals and stateless persons
who make an application for asylum at the border or in the territory of a
Member State as long as they are allowed to remain on the territory as
asylum seekers.6¢ There are thus a number of limiting conditions.

First, the applicant must be a third country national or stateless person.
Nationals of EU Member States are thus not entitled to receive support
under the Directive. It should be observed that in a Statement to the
Council minutes it is noted that ‘Austria may regard, for all legal and
practical purposes in connection with asylum matters, nationals of the
candidate countries as equal to EU citizens’.6”

Secondly, the application must be made at the border or in the territory
of a Member State.

Thirdly, the application must be for ‘asylum’, which is limited to claims
under the Refugee Convention. Notwithstanding that an application for
international protection is presumed to be an application for asylum,
unless there is an explicit request for another form of protection that can
be separately applied for, the fact is that seekers of subsidiary or comple-
mentary forms of protection are not entitled to support under the Directive
(though Member States may opt to provide support®8). This conclusion
has, not surprisingly, been challenged by the UNHCR, which takes the
view that an application for asylum is not linked to a request for
international protection under the Refugee Convention, but includes a
request for international protection under subsidiary or complementary
forms of action.®?

o

¢ Ibid, Art 3(1). See, for definitions, Art 2(b) and (c).

7 Statement 3 to the Council Minutes (Council doc 5738/03 ADD 1).
68 See above n 61, Art 3(4).

UNHCR, Annotated Comments, above n 62, ad Art 2(b).
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Fourthly, the Directive applies to an asylum seeker for only as long as he
or she is allowed to remain on the territory of the Member State as such.
The right to reception conditions obtains for as long as the application
process is in train and the permission to remain as asylum seeker continues.
This will, in any case, mean that the Directive will not apply once the ‘final
decision’ is taken. However, the condition of being allowed to remain
means that the Directive may cease to apply to persons earlier in the
process. An applicant to be transferred under the Dublin II Regulation will
cease to be covered by the Directive in the transferring Member State once
the receiving Member State has taken him or her in charge. The position of
applicants who are unsuccessful at first instance and then seek to appeal
this is not entirely clear. However, it seems that support should be given at
least for the time provided for seeking a remedy and that, where the appeal
has a suspensive effect, support should continue.

The UNHCR has raised the question of the extent to which reception
conditions will be limited to the first instance procedure and has made it
clear that they should be provided to asylum seekers until the final
outcome of the asylum process.”® It considers that appeals should have
suspensive effect, and that there should be the right to stay—and to be
supported—until a final decision is reached on the application.

Application to Family Members

The Directive will also apply to family members if they are covered by the
asylum application under national law.”! ‘Family members’ means:

[[nsofar as the family already existed in the country of origin, the following
members of the applicant’s family who are present in the same Member State in
relation to the application for asylum:

(i) the spouse of the asylum seeker or his/her unmarried partner in a stable
relationship, where the legislation or practice of the Member State concerned
treats unmarried couples in a way comparable to married couples under its law
relating to aliens;

(ii) the minor children of the couple referred to in point (i) or of the applicant, on
condition that they are unmarried and dependent and regardless of whether they
were born in or out of wedlock or adopted as defined under the national law.”2

Although it allows (and requires) more liberal Member States to include
unmarried partners, this definition of family members is quite restrictive in
its application to minor children and its exclusion of other dependants.
The UNHCR has pointed to the need for liberal criteria in identifying those

70 Ibid, ad Art 3.
71 Above n 61, Art 3(1).
72 Ihid, Art 2(d).



The Effect of Directive 2003/9 209

family members who can be admitted with a view to promoting a
comprehensive reunification of the family.”3

More Favourable Provisions

It is also made clear that Member States may introduce or retain more
favourable provisions in the field of reception conditions for asylum
seekers and other close relatives of the applicant who are present in the
same Member State when they are dependent on him or her or for
humanitarian reasons, in so far as these provisions are compatible with the
Directive.” A Recital to the Preamble states:

It is in the very nature of minimum standards that Member States have the
power to introduce or maintain more favourable provisions for third country
nationals and stateless persons who ask for international protection from a
Member State.”s

This provision is welcome, since it permits Member States to provide a
higher level of protection. However, it is a conceptually problematic one.
All the EC Treaty permits is legislation which lays down minimum
standards: there is no Community competence to require any higher
standards. The question of higher standards is thus a matter for the
individual Member States, which can have regard to national conditions
and international standards, including UNHCR desiderata. The only
interest of the Community is that more favourable provisions do not
conflict with the Directive. In this light all that Article 4 does is to confirm
original Member State competence in relation to higher than the prescribed
minimum levels.

It is tempting to argue that Article 4 enables Member States to remedy
the international legal shortcomings of the Directive. Indeed, the UNHCR
and ECRE approaches appear to be to encourage Member States to adopt
more favourable provisions in order to remedy the deficiencies in the
Directive. It is, however, uncertain whether the Community should be ‘let
off the hook’ in this way: the ‘minimum standards’ as applied by the
Member States have to satisfy the applicable international and regional
refugee protection and human rights rules and, if called upon, it is for the
Court of Justice to secure that the Community has done so.

73 UNHCR, Annotated Comments, above n 62, ad Art 2(d).
74+ Above n 61, Art 4.
75 Ibid, Preamble, Recital 15.
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General Provisions on Reception Conditions

The Directive contains a number of general provisions on reception
conditions, defined as ‘the full set of measures that Member States grant to
asylum seekers in accordance with this Directive’.”¢ These are set out
below.

Information

Member States are to inform asylum seekers, within a reasonable period
not exceeding 15 days after the lodging of the application for asylum, of at
least any established benefits and of their obligations relating to reception
conditions. Member States are to ensure that applicants are provided with
information on organisations or groups of persons providing specific legal
assistance and organisations that may be able to help or inform them in
relation to available reception conditions, including health care.”” Such
information is to be in writing and, as far as possible, in a language that
the applicants may ‘reasonably be supposed to understand’: where appro-
priate, this information may also be supplied orally.”8

These provisions differ from what the Commission originally proposed.
ECRE has criticised the Council for not requiring asylum seekers to be
informed immediately,” whilst both ECRE and the UNHCR have stated
that an asylum seeker should be provided with information in a language
he or she understands.8? The use of the words ‘reasonably be supposed to
understand’, when read with ‘as far as possible’, is not conducive to
effective communication.

Documentation

An applicant is, within three days of lodging an application, to be provided
with a document issued in his or her own name certifying his or her status
as an asylum seeker or testifying that he or she is allowed to stay in the
Member State’s territory whilst the application is pending or is being
examined: if the asylum seeker is not free to move within all or a part of
the territory, the document must certify this fact.8! Such a document,

76 Ihid, Art 2(i).

77 Ibid, Art 5(1). See Preamble, Recital 11.

78 Ibid, Art 5(2).

79 ECRE, Information Note, above n 62, at 3.

80 Ibid, and UNHCR, Annotated Comments, above n 62, ad Art 5.
81 Above n 61, Art 6(1).
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which need not certify the asylum seeker’s identity,82 must be valid for as
long as he or she is authorised to remain in the territory of the Member
State or at its border.83

Application of these provisions may be excluded when the asylum seeker
is in detention8* or ‘during the examination of an application for asylum
made at the border or within the context of a procedure to decide on the
right of an applicant legally to enter the territory of a Member State’: in
specific cases, during the examination of an asylum application, Member
States may provide the applicant with other evidence equivalent to the
above document.8’ In addition, asylum seekers may be provided with a
travel document where serious humanitarian reasons arise requiring their
presence in another state.86

The Council did not take up the Commission’s proposal that informa-
tion on health entitlements and access to the labour market might be
included in the document: the UNHCR has stated that such documentation
should also contain information on the holder’s entitlements and ben-
efits.87 It has been pointed out that the failure to require that the document
certify the asylum seeker’s identity may lead to difficulties in accessing
services such as banking.88

The permissive exclusion of these provisions when the asylum seeker is
in detention or during the examination of an application made at the
border raises the question whether detention or border procedures should
be used in the first place.8? There are also concerns that the absence of
documentation may result in a failure to prevent refoulement.®® The
exclusion for applications made ‘within the context of a procedure to
decide on the right of an applicant legally to enter the territory of a
Member State’ is not very clear: the UNHCR points out that it may cover
considerable numbers of applicants and that concerns with regard to
documentation should be addressed in national legislation.®!

82 Ibid, Art 6(3).

83 Ibid, Art 6(4).

84 Under, Art 2(k), ‘detention’ shall mean ‘confinement of an asylum seeker by a Member
State within a particular place, where the applicant is deprived of his or her freedom of
movement’.

85 Ibid, Art 6(2).

86 Ibid, Art 6(5).

87 UNHCR, Annotated Comments, above n 62, ad Art 6(4).

88 ECRE, Information Note, above n 62, at 4.

89 Ibid.

%0 Ibid.

91 UNHCR, Annotated Comments, above n 62, ad Art 6(2).
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Residence and Freedom of Movement

Asylum seekers may move freely within the whole territory of the host
Member State or an assigned area thereof (which cannot affect the
inalienable sphere of private life and ‘shall allow sufficient scope for
guaranteeing access to all benefits’ under the Directive).”2 Residence may
be decided on public interest or public order grounds or, where necessary,
to ensure the swift processing and effective monitoring of the application.?3

Where it proves necessary, for example, for legal reasons or reasons of
public order, applicants may be confined to a particular place under
national law—that is, detained.®* This should be read in light of the
definition of ‘detention’ in Article 2(k): ‘confinement of an asylum seeker
by a Member State within a particular place where the applicant is
deprived of his or her freedom of movement’.

The provision of the material reception conditions may be made subject
to actual residence in a specific place to be determined by the Member
State: such a decision, which may be of a general nature, is to be taken
individually and established by national legislation.®s

Member States are to provide for the possibility of granting temporary
permission to leave the prescribed place of residence or the assigned area
(though not a place of confinement). Decisions are to be taken individually,
objectively and impartially, and reasons given for negative decisions. Such
permission is not to be required for keeping appointments with authorities
and courts where the applicant’s appearance is necessary.’® Furthermore,
Member States are to require applicants to inform the competent authori-
ties of their current address and notify any changes as soon as possible.®”

These provisions on free movement and residence are problematic.”® The
right to free movement is to be within the whole of a Member State or an
assigned area within it. There appears to be no minimum limit on the size
of the ‘assigned area’ and the need to assure ‘the unalienable sphere of
private life’ (which is left undefined) and ‘the possibility to access all
benefits’ (what is meant by ‘possibility’?) does not remove the risk that
such free movement may not really exist.”® The link between ‘free
movement’ and ‘residence’ is also not made clear. The Member State may

92 Above n 61, Art 7(1).

%3 Ibid, Art 7(2).

% Ibid, Art 7(3).

95 Ibid, Art 7(4).

%6 Ibid, Art 7(5).

7 TIhid, Art 7(6).

98 See, generally, ECRE, Setting Limits (Research paper on the effects of limits on the
freedom of movement of asylum seekers within the borders of European Union Member
States), Jan 2002.

99 Tt appears that a Member State could require applicants to reside on an island and still
satisfy this provision.
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decide on residence, or may link ‘actual residence in a specific place’ and
provision of material reception conditions: in both cases the need for
permission to leave may, in practice, qualify the right of free movement,
since travel in the Member State may be limited by the requirement to
reside in a particular (perhaps remote) place. It seems clear that actual
residence is envisaged.

Both the UNHCR and ECRE have expressed concerns about restricting
free movement to a part of a Member State. The UNHCR has recom-
mended that national legislation should take account of a number of
factors for determining the area or location of residence: (i) the presence of
NGOs, legal aid providers, language training facilities and, where possible,
an established community of the asylum seeker’s national or ethnic group;
(ii) the possibilities for harmonious relations with the surrounding commu-
nities; and (iii) the need for supplementary financial support to cover the
costs of travelling to the assigned area.!%® For its part, ECRE has stated its
opposition to limiting areas of movement, as this could hinder access to
employment and deprive asylum seekers of the support of their communi-
ties: more generally, it is concerned that Member States enjoy wide-ranging
powers to control the movement and residence of applicants with few
safeguards allowing them to choose their place of residence or to leave
it'lol

‘Confinement’ (that is, detention) may be imposed where it proves
necessary. To provide for such confinement ‘for legal reasons’ or reasons of
public order in itself almost implies a ‘carte blanche’ approach: the fact
that these are only examples suggests an area of state discretion—limited
only by the requirement to show necessity—which is quite disturbing. Just
what such ‘confinement’ can involve is unclear: there are many ways of
depriving an applicant of his or her freedom of movement, and the
UNHCR has stated its understanding that ‘detention may include confine-
ment within a narrowly bounded or restricted location, where freedom of
movement is substantially curtailed’.192 The UNHCR has also affirmed
that detention should be resorted to as an exceptional measure, to be
applied in accordance with international standards.!93

100 UNHCR, Annotated Comments, above n 62, ad Art 7(1) and (2).

101 ECRE, Information Note, above n 62, at 4.

102 UNHCR, Annotated Comments, above n 62, ad Art 7(3).

103 Ibid, referring specifically to Executive Committee Conclusion No 44 (XXXVII), the
1988 UN Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment and the 1999 UNHCR Guidelines on Applicable Criteria and Standards
relating to the Detention of Asylum seekers. The UNHCR goes on to address issues relating to
detention in criminal justice institutions, segregation of the sexes (save in family situations),
and the position of women, children and other vulnerable persons.
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Family Unity

Member States are to take appropriate measures to maintain, as far as
possible, family unity, if applicants are provided with housing by the
Member State concerned: such measures are to be implemented with the
asylum seeker’s agreement.!04

The concrete obligation to maintain family unity is diluted by the
reference to ‘appropriate’ measures, by the qualification ‘as far as possible’
and by the limitation to applicants who are provided with housing by the
Member State. The UNHCR has commented that family unity and privacy
should also be respected in cases of detention or reception at the border.105

Medical Screening

Medical screening may be required for applicants on public health
grounds.1°¢ This is a permissive, and rather sparse, provision. The Com-
mission’s proposal that competent bodies carrying out screening should use
methods that are safe and respect human dignity was not followed through
in the Directive.'97 The term ‘public health grounds’ is not defined, and the
conditions under which such testing may take place and the consequences
of screening are not addressed. These questions could, of course, be
addressed in the light of rules relating to the public health derogation
applying to free movers.

The UNHCR has stated that screening should not include mandatory
HIV screening.'°8 ECRE has argued that the consent of applicants to
screening must be sought, that it should be subject to strict rules of
confidentiality and ethics and that those carrying out the screening should
be trained to recognise special needs and to act with cultural sensitivity.!°

Schooling and Education of Minors

Minor children of asylum seekers and asylum seekers who are minors are
to be granted access to schooling and education under similar conditions as
host nationals for so long as an expulsion measure against them or their
parents is not actually enforced. Such education, which may be provided in
accommodation centres, may be confined to the state education system.!10

104 Above n 61, Art 8.

105 UNHCR, Annotated Comments, above n 62, ad Art 8. See, also UNHCR Executive
Committee Conclusion, above n 1, para (b) iv.

196 Above n 61, Art 9.

107 See ECRE, Information Note, above n 62, at 4.

108 UNHCR, Annotated Comments, above n 62, ad Art 9.

109 See ECRE, Information Note, above n 62, at 5.

119 Above n 61, Art 10(1), paras 1 and 2.
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Minors are to be younger than the age of legal majority in the Member
State concerned, but secondary education may not be withdrawn for the
sole reason that the minor has reached the age of majority.!!!

Access to the education system shall not be postponed for more than
three months from the date of lodging the asylum application, though this
period may be extended to one year where specific education is provided in
order to facilitate access to the education system.!12 Where access to the
education system as above is not possible, due to the specific situation of
the minor, the Member State may offer other education arrangements.!!3

The UNHCR and ECRE are both concerned about the provision in
accommodation centres since this can lead to marginalisation.''* The
UNHCR has also argued that, on joining local schools, children require
induction into the new education system and additional support to meet
linguistic and psycho-social needs: in addition, all asylum seekers should be
entitled to basic training in the host language since this ‘may facilitate good
relations with the local population’.11s

Employment

In relation to employment, Member States are to determine a period of
time, starting from the date on which an asylum application is lodged,
during which an applicant is not to have access to the labour market.!16
Where a first instance decision has not been taken within one year of the
application and this delay cannot be attributed to the applicant, the
Member State is to decide the conditions for granting access to the labour
market for the applicant.!'” Access cannot be withdrawn during an appeal
in a regular procedure having suspensive effect until notification of a
negative decision.!!8 In any case, for reasons of labour market policies,
Member States may give priority to EU citizens, EEA nationals and legally
resident third country nationals.!!?

The question of access to employment was one of the most vexed during
the negotiations in the Council. What has resulted is a mandatory
provision, with flexibility given to the Member State. The right involved is
not to work, but to have access to the labour market. An element of
discretion is given as regards ‘conditions for granting access to the labour

U Ibid, Art 10(1),

12 1hid Arc 10(2).

13 Ibid, Art 10(3).

114 UNHCR, Annotated Comments, ad Art 10, and ECRE, Information Note, above n 62,
at S.

115 UNHCR, above n 114, ad Art 10.

116 Above n 61, Art 11(1).

17 Ibid, Art 11(2).

1S Ihid, Art 11(3).

19 [hid, Art 11(4).

para 3.
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market’. These should, however, not be imposed in order to defeat the
basic right of access to the labour market. In terms of timing, the initial
period in which the asylum seeker is #not to have access—that is, an
absolute bar—is up to one year: several Member States will provide access
within six months. The opportunity to give preference to EU citizens, EEA
nationals and even ‘legally resident third country nationals’ could prove
critical where there is unemployment, or labour protection standards are
under threat: in such circumstances, access to employment for asylum
seekers could be theoretical rather than real. Both the UNHCR and ECRE
have argued that access to employment should be granted after six months
and that such access can reduce dependence and increase self-reliance.120 It
is hardly surprising that the UNHCR has concluded that this provision
allows considerable scope for exceptions and restrictive application by the
Member States.121

Vocational Training

Access to vocational training may be allowed irrespective of access to the
labour market, save for access to such training relating to an employment
contract, which shall depend on the extent to which the applicant has
access to the labour market in accordance with Article 11.122

It appears that, as a general rule, access to vocational training is optional
for the Member State. However, this option is limited in relation to
training in relation to an employment contract, with such training permit-
ted only ‘to the extent’ to which there is access to the labour market. The
words ‘to the extent’ could suggest that such training must be commensu-
rate with the terms upon which access to the labour market is to be
granted.!23 However, other language versions, such as the French and
Italian, suggest that the right to vocational training is subordinated to
access to the labour market and the provision may simply be designed to
ensure that the rules on access to employment are not undermined. On
either interpretation, it appears that there is no obligation to provide
vocational training,!24 and this result has been criticised by both the
UNHCR and ECRE.!25 The lack of a concrete obligation is particularly
unfortunate in light of the fact that many asylum seekers already have

120 UNHCR, Annotated Comments, ad Art 11, and ECRE, Information Note, above n 62,
at 5.

121 UNHCR, above n 120, ad Art 11.

122 Above n 61, Art 12.

123 See ibid, Art 11(2).

124 T am aware of arguments that the second para of Art 12 does impose an obligation to
provide employment contract-related training to those enjoying access to employment, but the
wording of the provisions does not seem to support this conclusion.

125 UNHCR, Annotated Comments, ad Art 12, and ECRE, Information Note, above n 62,
at 5-6.
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skills which could be easily put to good use if training enabling them to
adapt to local conditions were provided.

General Rules on Material Reception Conditions and Health Care

Material reception conditions—including housing, food and clothing,
provided in kind, or as financial allowances or in vouchers, and a daily
expenses allowancel26—are to be made available to applicants when they
make their application for asylum.'2” National provisions are to ensure a
standard of living adequate for the health of applicants and capable of
ensuring their subsistence. That standard is to be met in the specific
situation of persons having special needs in accordance with Article 17, as
well as in relation to the situation of persons in detention.!28

Provision of all or some of the material conditions and health care may
be made subject to the condition that applicants do not have sufficient
means to have a standard of living adequate for their health and to enable
their subsistence.!2® Member States may require applicants to cover or
contribute to the cost if they have sufficient resources, for example, if they
have worked for a reasonable period of time: and, if it transpires that the
applicant had sufficient means at the time of cover, Member States may ask
the asylum seeker for a refund.!3°

Material reception conditions may be provided in kind, or in the form of
financial allowances or vouchers, or in a combination of these provisions.
The amount of any financial allowances or vouchers is to be determined in
accordance with the principles set out in the above provisions.!3!

The definition of ‘material reception conditions’ in Article 13 is not an
all-embracing one: it is not clear what elements may be covered other than
those identified. It is also clear that Article 13 prescribes a rather
minimalist standard which does not fit well with the ‘dignified standard of
living’ referred to in Recital 7 of the Preamble. The UNHCR has regretted
the failure to follow the original Commission proposal which referred to a
‘standard of living adequate for the health and well-being of applicants and
their accompanying family members as well as the protection of their
fundamental rights’, reflecting Article 11 of the International Covenant on
Economic and Social Rights.132 ECRE has argued that the standard of
‘adequate for health and to enable subsistence’ could be subject to wide

126 Above n 61, Art 2(j).
127 Ibid, Art 13(1).

128 [Ibid, Art 13(2).
129 Ibid, Art 13(3).
130 Ibid, Art 13(4).
131 Ibid, Art 13(5).

132 UNHCR, Annotated Comments, above n 62, ad Art 13.
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interpretation and compromise human rights unless there is a reference to
poverty or to parity with provision for nationals.!33

The recent ECRE Report suggests that in several Member States ‘condi-
tions offered are too low to say that Member States are providing asylum
seekers with an adequate standard of living’: particular difficulties with
clothing, housing and financial allowances have been identified.!3* Tt
should also be noted that access to material reception conditions may in
practice be more difficult outside accommodation centres. Although a
popular conception is that ‘asylum applicants can’t be choosers’, it is clear
that the use of vouchers can raise dignity issues, since applicants may be
singled out in the community.!35 The provision of benefits in kind—
especially of food—can also cause difficulty if cultural or specific indi-
vidual needs are not taken into account.

Modalities for Material Reception Conditions

Housing is, where provided in kind, to take one or a combination of three
forms: (i) premises used for housing applicants during the examination of
border applications; (ii) accommodation centres!3¢ guaranteeing an
adequate standard of living; and (iii) private houses, flats, hotels or other
premises adapted for housing applicants.!37 Applicants provided with such
housing are to be assured protection of family life and the possibility of
communicating with relatives, legal advisers and UNHCR and recognised
NGO representatives: Member States are to pay particular attention to the
prevention of assault within the premises and the accommodation centres
in (i) and (if).138

Modalities for reception conditions different from those set out above
may, for specified reasons, exceptionally be set for a reasonable and as
short a period as possible: in any case, basic needs are to be covered.!3?
This may arise where: (i) an initial assessment of the specific needs of the
applicant is required; (ii) material reception conditions are not available in
a certain geographic area; (iii) housing capacities normally available are
temporarily exhausted; or (iv) the asylum seeker is in detention or confined
to a border post.

133 ECRE, Information Note, above n 62, at 6.

134 Ibid.

135 See UNHCR, Annotated Comments, ad Art 13, and ECRE, Information Note, above n
62, at 6.

136 Defined in above n 61, Art 2(I), as meaning ‘any place used for collective housing of
asylum seekers’.

157 Ibid, Art 14(1).

135 Ihid, Art 14(2).

139 Ibid, Art 14(8).
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Particular concerns have been raised in relation to the use of accommo-
dation centres. The UNHCR has argued that, whilst housing in such
centres may have some advantages at the start in disseminating informa-
tion and providing advice, such accommodation should, given the risk of
marginalisation, be for the shortest possible period.!#° It is concerned that
families be housed together and single men and women be housed
separately. There should be respect for privacy and the basic necessities of
life, including sanitary and health facilities. Other UNHCR recommenda-
tions cover access to an arbitrator for resolving disputes, the size of centres,
participation of residents in the management of material resources and
aspects of life, cooking facilities and the delivery of services (to be
integrated into existing community services, rather than self-contained),
the transfer of unsuccessful asylum seekers to other facilities and the
opportunity to stay with friends or family outside collective centres should
the opportunity arise.

In relation to the setting of different modalities for asylum seekers in
border areas, the UNHCR has commented that reception facilities there
should include all necessary assistance and the provision of the basic
necessities of life, including food, shelter and basic sanitary and health
facilities: family unity and privacy are to be respected throughout.'4!

Health Care

In relation to health care, applicants are to receive the necessary health care
to include, at least, emergency care and essential treatment of illness.!42
Applicants with special needs are to be provided with necessary medical or
other assistance.!'43

The definition of minimum health care is quite lean and mean. The
UNHCR considers that minimum standards should also include counsel-
ling on reproductive health matters, a confidentiality requirement for
medical examination and psychological counselling, availability of psycho-
logical care and counselling free of charge, and training and sensitisation
for those dealing with patients of different cultural backgrounds.!** ECRE
has argued that access to emergency health care alone is insufficient for
meeting the complex health needs of asylum seekers: it sees mental health
and primary health care as key concerns.'4

140 UNHCR, Annotated Comments, above n 62, ad Art 14(1)(b).

141 1bid, ad Art 14(8). See, also, ECRE, Information Note, above n 62, at 6.
142 Above n 61, Art 15(1).

143 Ibid, Art 15(2).

144 UNHCR, Annotated Comments, above n 62, ad Art 15(1).

145 ECRE, Information Note, above n 62, at 6-7.
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Reduction or Withdrawal of Reception Conditions

Article 16 specifies, apparently exhaustively, a number of grounds under
which Member States can reduce, withdraw or refuse reception conditions.
These are where the applicant:

(a) abandons a prescribed place of residence without informing the
competent authority or, if requested, without permission;

(b) does not comply with reporting duties, with requests to provide
information or to appear for personal interviews concerning the
asylum procedure during a reasonable period laid down by national
law; or

(c) has already lodged an application in the same Member State.!4¢

When the applicant is traced or voluntarily reports to the competent
authority, a duly motivated decision, based on the reasons for the disap-
pearance, is to be taken on the reinstallation of the grant of some or all of
the reception conditions.4”

Reception conditions can also be reduced or withdrawn where the
applicant has concealed financial resources, therefore unduly benefiting
from material reception conditions. If it transpires that an applicant had
sufficient means to cover material reception conditions and health care
when these basic needs were being covered, Member States may ask the
asylum seeker for a refund.148

Conditions may be refused in cases where an asylum seeker has failed to
demonstrate that the asylum claim was made as soon as reasonably
practicable after arrival in the Member State.'4® Member States may also
determine sanctions applicable to serious breach of accommodation centre
rules and seriously violent behaviour.15°

It is not clear what constitutes a serious breach of accommodation centre
rules. Is not performing prescribed ‘household’ tasks or not taking part in
compulsory work or study activities a serious breach? How should we
regard peacefully demonstrating against conditions in centres, rather than
following prescribed dispute-resolution procedures? In all these cases, a
serious breach of the rules has been alleged.!s! It is also unclear to what
extent sanctions can include expulsion from accommodation centres.

Decisions to reduce or withdraw reception conditions or to impose
sanctions as above are to be taken individually, objectively and impartially

146 Above n 61, Art 16(1)(a).

147 Ibid, Art 16(1)(a), final para.

148 Ibid, Art 16(1)(b).

149 Ibid, Art 16(2).

150 Ibid, Art 16(3).

151 See ECRE, Report on Implementation, above n 62.
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with reasons to be given; they are to be based on the particular situation of
the person concerned (especially where he or she has special needs under
Article 17), and take into account the principle of proportionality; access
to emergency health care is to be ensured in all cases.'52 Material reception
conditions are not to be withdrawn or reduced before a negative decision is
taken.153

In a Statement to the Council Minutes, the Council has confirmed that,
in relation to the application of Article 16(2) and (4) (refusal of conditions
where the asylum application has not been made as soon as reasonably
practicable and conditions for the taking of decisions), Member States are,
in all cases, to: (i) comply with their international obligations on human
dignity, including the ECHR, and, in particular, the obligations under
Article 3 to ensure that no one is subject to inhuman or degrading
treatment; (ii) take account of the situation of the person concerned, in
particular the general principle in Article 17 regarding the specific situation
of vulnerable persons in providing access to material benefits including
food and housing; and (iii) ensure that as a minimum access to emergency
health care is guaranteed under all circumstances.!5*

Particular concerns have arisen in relation to the possibility of refusing
conditions where the asylum seeker has failed to show that the asylum
claim was made as soon as reasonably practicable after arrival. The
UNHCR states that this might hinder access to fair procedures, since
asylum seekers could lack basic information on the procedure and be
unable to state their claims properly without adequate guidance; such
difficulties would be exacerbated where asylum seekers with insufficient
means were denied assistance through a rigid application of the ‘reason-
ably practicable’ criterion.!ss This provision was introduced at the behest
of the UK, which had introduced such a provision in the Nationality
Immigration and Asylum Act 2002. That statutory provision was substan-
tially undermined by a House of Lords judgement in 2005, which held that
Article 3 ECHR required support to be given to asylum seekers who were
on the verge of destitution, even though they had not claimed asylum as
soon as reasonably practicable after entering the UK.!5¢

It has been suggested that, in addition to the permitted grounds, some
Member States in fact reduce or withdraw conditions for other reasons: for

152 Above n 61, Art 16(4).

153 Ibid, Art 16(5).

154 Statement 4 to the Council Minutes, above n 67.

155 UNHCR, Annotated Comments, above n 62, ad Art 16(2).

156 R (Limbuela) v Secretary of State for the Home Department, House of Lords [2005]
UKHL 66, judgment of 3 Nov 2005.
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example, a refusal to undertake necessary work or study activities in
reception centres or to take advantage of ‘charitable’ job opportunities at a
low hourly rate.t57

The very idea of withdrawing or reducing reception conditions has been
challenged by the UNHCR and ECRE. The UNHCR regrets the provision,
stating that, where there is real abuse, this should be redressed within
established asylum procedures.!*® Pointing out that the core content of
human rights applies to everyone in all situations (including asylum seekers
infringing regulations in relation to the processing of their claims), that
family members—including children—may be affected and that adequate
reception conditions are a necessary component of fair procedures,
UNHCR states that, if a reduction in the level of reception conditions has
to be made, this should be only in cases of emergency or force majeure and
for a short period. ECRE has argued that the withdrawal or reduction of
what are already minimum reception conditions are not consistent with the
requirements of basic human rights law.15?

Provisions for Persons with Special Needs

In national legislation implementing the Chapter II provisions relating to
material reception conditions and health care, Member States are to take
into account the specific situation of vulnerable persons—such as minors,
unaccompanied minors, disabled people, elderly people, pregnant women,
single parents with minor children and persons who have been subjected to
torture, rape or other serious forms of psychological, physical or sexual
violence.!60 This is to apply only to persons found to have special needs
after an individual evaluation of their situation.!6!

A natural concern, voiced by the UNHCR, is that asylum seekers with
special needs and vulnerabilities need to be identified early.t62

Minors

In relation to minors, the best interests of the child is to be a primary
consideration for Member States when implementing the provisions of the

157 ECRE, Report on Implementation, above n 62.

158 UNHCR, Annotated Comments, above n 62, ad Art 16.
159 ECRE, Information Note, above n 62, at 7.

160 Above n 61, Art 17(1).

el Ibid, Art 17(2).

162 UNHCR, Annotated Comments, above n 62, ad Art 17.
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Directive that involve minors.163 This is a clear reflection of Article 3 of the
1989 Convention on the Rights of the Child, though no specific reference
is made to this Convention.

Member States are to ensure access to rehabilitation services for minors
who have been victims of any form of abuse, neglect, exploitation, torture
or cruel, inhuman and degrading treatment, or who have suffered from
armed conflicts, and ensure that appropriate mental health care is devel-
oped and qualified counselling provided where needed.¢4

Unaccompanied Minors

Member States are as soon as possible to take measures to ensure that
unaccompanied minors!¢S have necessary representation by means of legal
guardianship, or, where necessary, representation by an organisation
responsible for the care and well-being of minors, or any other appropriate
representation. Regular assessments are to be made by the appropriate
authorities.'6 It is unclear what is meant by ‘necessary representation’,
and considerable flexibility is given to the Member State in determining the
mode of representation.!6”

Such minors are, from admission to the territory to the time when they
are obliged to leave it, to be placed with adult relatives, with a foster
family, in accommodation centres with special provision for minors or in
other accommodation suitable for minors. Unaccompanied minors aged 16
or over may be placed in accommodation centres for adult asylum seekers;
siblings are as far as possible to be kept together (taking into account the
best interests of the minor concerned and, in particular, his or her age and
degree of maturity) and changes of residence are to be limited to a
minimum. 68

Member States are—protecting the minor’s best interests—to endeavour
to trace family members: where there may be a threat to the life or integrity
of the minor/close relatives, in particular where they have remained in the
country of origin, care is to be taken to ensure that the collection,

163 Above n 61, Art 18(1).

164 [hid, Art 18(2).

165 “Unaccompanied minors’ is defined, in ibid, Art 2(h), to ‘mean persons below the age
of eighteen who arrive in the territory of the Member States unaccompanied by an adult
responsible for them whether by law or custom, and for as long as they are not effectively
taken into the care of such a person; it shall include minors who are left unaccompanied after
they have entered the territory of Member States’. The commonly used term ‘separated
children’ is perhaps more evocative than ‘unaccompanied minors’.

166 [bid, Art 19(1).

167 In UNHCR, Annotated Comments, above n 62, ad Art 19, the UNHCR states that,
when dealing with separated children, Member States’ authorities should endeavour to be
guided by the 1997 UNHCR Guidelines on Policies and Procedures in Dealing with
Unaccompanied Minors Seeking Asylum.

168 Above n 61, Art 19(2).
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processing and circulation of information concerning those persons is
undertaken on a confidential basis, so as to avoid jeopardising their
safety.16?

Those working with such minors are to have had or receive appropriate
training and are to be bound by the confidentiality principle as defined in
national law in relation to any information they receive in the course of
their work.170

There is considerable flexibility on the alternatives for placement. The
implications of the possibility for Member States to place those over 16 in
accommodation centres for adult asylum seekers are unclear and a little
unsettling. One should also note UNHCR concerns about the risks of
trafficking, especially in female children, requiring, in its view, special
accommodation, counselling and protection arrangements.!7?

Victims of Torture and Violence

Victims of torture, rape or other serious acts of violence are, if necessary, to
receive the necessary treatment of damage caused by such acts.'72 The
repeated use of the word ‘necessary’ is a little confusing and may prove
limiting: the requirement to provide ‘necessary’ treatment ‘if necessary’
suggests that minimum levels only are required. The Directive does not
specify the use of specialised medical personnel and institutions and does
not address the question of mechanisms to identify such victims, which
could be applied as early as the point of entry.173

Appeals

Negative decisions in relation to the grant of benefits or on residence and
free movement individually affecting asylum seekers are to be the subject
of an appeal within the procedures laid down in national law: the
possibility of an appeal or review before a judicial body is to be granted at
least in the last instance.'7* Procedures for access to legal assistance in such
cases shall be laid down in national law.175

The need for appeal procedures to be effective and timely is not
expressly addressed. Considerable discretion is left to the Member State as
regards access to legal assistance. Whether the cost—actual or feared—of

169 Ibid, Art 19(3).

170 Ihid, Art 19(4).

171 UNHCR, Annotated Comments, above n 62, ad Art 19(2).
172 Above n 61, Art 20.

173 See UNHCR, Annotated Comments, above n 62, ad Art 20.
174 Above n 61, Art 21(1).

175 Ibid, Art 21(2).
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going to law will discourage appeals is a perennial issue relating to legal
assistance, but vulnerable asylum seekers could be hit hard.176

Actions to Improve the Efficiency of the Reception System

Two Recitals to the Preamble contain provisions which find no, or
inadequate, concrete expression in the operative part of the Directive. First,
it is provided that ‘[t]he efficiency of national reception systems and
co-operation among Member States in the field of reception of asylum
seekers should be secured’.77 Secondly, it is stated:

Appropriate coordination should be encouraged between the competent authori-
ties as regards the reception of asylum seekers, and harmonious relationships
between local communities and accommodation centres should therefore be
promoted.!78

The Commission proposal for operative provisions promoting relation-
ships between local communities and accommodation centres ‘with a view
to preventing acts of racism, sex discrimination and xenophobia against
applicants for asylum’ was not taken up in the Directive. As it stands, the
Recital suggests that harmonious relationships between local communities
and accommodation centres are promoted by appropriate co-ordination
between competent authorities. This is a very narrow approach, in contrast
to the broader approach taken by the UNHCR Executive Committee in its
2002 Conclusion:17?

Urges States and UNHCR, in collaboration with other relevant actors, to combat
acts of racism, racial discrimination, xenophobia, and related intolerance
directed against asylum seekers and to take appropriate measures to create or
enhance harmonious relationships with the local communities, inter alia, by
promoting respect for asylum seekers and refugees, by creating awareness of
their needs, as well as of promoting respect for the local culture, customs and
religions among asylum seekers.

More generally, the UNHCR has regretted the deletion of previously
proposed provisions aimed at improving the efficiency of the reception
systems, such as the need for improving exchange and co-ordination
between the relevant actors.!80

176 - See ECRE, Information Note, above n 62, at 8.

177" Above n 61, Preamble, Recital 13.

178 Ibid, Preamble, Recital 14.

179 UNHCR Executive Committee Conclusion, above n 1, para (d).

180 See UNHCR, Annotated Comments, above n 62, ad Art 24, and ECRE, Information
Note, above n 62, at 8.
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CONCLUSION: PROTECTING DIGNITY?

It has been assumed that the European Union, and all its Member States,
all formally subscribe to the basic principle that asylum seekers need the
material and non-material support that enables them to live in dignity
whilst their claims for protection are being considered.

Life would be easier for all concerned if all adopted a non-judgemental
approach to the treatment of asylum seekers, granting a generous level of
support to all applicants irrespective of the apparent strength of the claim
until a determination was made; it would then be for those deciding on the
substance of asylum claims—acting within sensibly conceived procedural
frameworks, rather than rules on reception—to distinguish between those
with genuine claims to protection and those without. However, the
Member States have tended to see generous reception conditions as
attracting asylum seekers, and a less generous attitude to reception
conditions (mitigated perhaps by a promise to speed up determination
procedures) may be seen as a means of discouraging asylum seekers. The
prospect of a truly dignified standard of living for those seeking protection
risks being replaced by a less welcoming regime of austerity and the
provision of minimum standards of reception, designed as much to
discourage future asylum seekers as to satisfy the basic needs of the
already-arrived applicant.

Whether we like it or not, negative sentiments based on the inadequacy
of the asylum system—not, one hopes, on racist or xenophobic
considerations—have played their part in the conception, gestation and
birth of the Directive. It is good that baser instincts have not generally
prevailed, although the Directive is considerably less generous than the
Commission originally proposed.

It has been seen that the Directive is based on Article 63(1)(b) of the EC
Treaty, which requires the adoption of measures on minimum standards on
the reception of asylum seekers, in accordance with the Refugee Conven-
tion, the 1967 Protocol and other relevant treaties. We are stuck with the
idea of minimum standards: the Community is, quite simply, not compe-
tent to prescribe a higher level of standards which can be set by individual
Member States exercising retained powers, to the extent that the objectives
of the Directive are not compromised. It is key to the achievement of
higher standards—to encouraging best practice—that the Member States
have the power (and maybe even the obligation in some cases) to maintain
or introduce more favourable rules.

The Directive nonetheless sets minimum standards, and these must mean
something. The critical question is whether they are aimed ‘high’ or ‘low’.
There is an obvious distinction between ‘minimum’ standards and ‘low’
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standards, and the requirement to legislate for the former should not lead
to the latter, or, put differently, result in a race between Member States to
the bottom.

The stated objectives of the Directive do not really support the idea that
the Member States are seeking lower standards. They do not support the
contrary conclusion either. This can be seen in the wording of the relevant
objectives in the Preamble.

At first sight, fears that the adoption of minimum standards could result
in the adoption of low standards are displaced by the statement, in the
Preamble to the Directive, that such minimum standards ‘will normally
suffice to ensure them [asylum seekers| a dignified standard of living and
comparable living conditions in all Member States’. This apparently
encouraging statement is, on careful reading, less than encouraging, and
one person’s understanding of a ‘dignified standard of living’ may be
another’s idea of mere subsistence. The reference to ‘comparable living
conditions’ could be read positively (as driving standards up) or negatively
(as driving them down).

Taken at face value, however, the statement is positive in that it
promotes human dignity. At least in relation to material reception condi-
tions, this suggests that provisions of the Directive should be applied in a
way that is favourable to the asylum seeker and that high ‘minimum’
standards should be common to the Member States. It is certainly
conceivable that the Court of Justice could, in interpreting the Directive,
favour a teleological approach and interpret its provisions generously in
the light of the stated aims of the Directive.

Securing the other objective—that is, helping to limit the secondary
movements of asylum seekers influenced by the variety of conditions for
their reception— appears to have a positive effect on levels. It seems to
reflect concerns that low levels of protection in one Member State have the
effect of encouraging movement of asylum seekers to Member States with
higher levels of protection. If it is designed to reassure the latter Member
States that their generosity will not result in an influx from the former, the
effect is to increase standards. Indeed, there are areas—such as access to
employment—where Member States have been required to improve recep-
tion conditions in order to comply with the Directive.

Another approach is to look at what has been achieved by the Directive
in the light of applicable human rights and international refugee law and
policy requirements. As seen in the above analysis of the Directive, the
UNHCR and ECRE have argued that the Directive fails to address a
number of concerns. To the extent that these concerns are justified, it can
be argued that the level of protection afforded by the Directive is less than
the desired minimum.

There are doubtless a number of respects in which concrete provisions of
the Directive fall below the standards desired by the UNHCR and others.
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This is the case, for example, in relation to access to employment and
withdrawal/reduction of reception conditions. However, in most, if not all,
of these instances, these shortcomings constitute a failure to follow best
practice rather than a breach of binding legal requirements.

Some comfort can be obtained from the fact that the Directive is based
on an EC Treaty provision which requires the measure to accord with the
Refugee Convention, the 1967 Protocol and other relevant Treaties. A
greater level should result from the fact that the Community and its
Member States are bound to respect fundamental rights rules. Both these
factors suggest that fundamental rights considerations will be key in the
interpretation of the Directive’s provisions. In addition, in implementing
the Directive, the Member States should respect such rules, and their
failure to do so could expose them not only to sanctions under interna-
tional and regional protection regimes, but also to censure before the
European Court of Justice.

It is instructive in this regard that the UK, which sought and obtained a
provision (Article 16(2)) enabling the refusal of reception conditions to
those who do not make an asylum claim ‘as soon as reasonably practica-
ble’ after arrival, was told by its highest Court that Article 3 ECHR was an
obstacle to such refusal.'8! Member States, and if necessary their national
courts, can thus also do much to raise the bar.

181 See above n 156.
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Refugee Status and Subsidiary

Protection under EC Law: The

Qualification Directive and the
Right to Be Granted Asylum

MARIA-TERESA GIL-BAZO*

INTRODUCTION

N 29 APRIL 2004, the Council of the European Union adopted

Directive 2004/83 on minimum standards for the qualification

and status of third country nationals or stateless persons as
refugees or as persons who otherwise need international protection and the
content of the protection granted! (the Directive).

The Preamble states that ‘the main objective of this Directive is, on the
one hand, to ensure that Member States apply common criteria for the
identification of persons genuinely in need of international protection, and,
on the other hand, to ensure that a minimum level of benefits is available
for these persons in all Member States’.2 The Directive, therefore, consti-
tutes the first legally binding supranational instrument of regional scope in
Europe that establishes the criteria that individuals need to meet in order to
qualify as refugees or as persons otherwise in need of international
protection and the rights attached to that status.

The Directive contributes to the clarification of some of the elements of
the refugee definition in the UN Convention on the Status of Refugees? (the
Refugee Convention)* that had been interpreted differently by the Member

* The author would like to thank Mr José Ramo6n Canedo Arrillaga, Ms Cathryn
Costello, and Professor Steve Peers for their useful comments regarding the issues
discussed in this chapter.

1 [2004] O] L 304/12.

2 Ibid, Recital 6.

3 Adopted 28 July 1951, entered into force 22 Apr 1954, 189 UNTS 137.

4 The Dir in Art 2(b) refers to this instrument as the Geneva Convention.
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States, such as the recognition that persecution can arise from non-state
actors (Article 6),5 as well as the recognition of gender- and child-specific
forms of persecution (Article 9(2)). The Directive also contains controver-
sial provisions, such as the understanding that refugee status may not arise
when an internal flight alternative exists (Article 8) and when protection
can be provided by non-state actors (Article 7(1)). Furthermore, in order to
ascertain the existence of protection (and, therefore, the lack of refugee
status), it is enough that the state or non-state actors take ‘reasonable steps
to prevent the persecution’ (Article 7(2)), regardless of whether those steps
lead to the effective protection of individuals or not. Other controversial
elements of the Directive include the subtle, yet significant, modifications
of the wording of the Refugee Convention on matters of cessation and
exclusion, as well as provisions on revocation and the definition and
minimum rights guaranteed to persons granted subsidiary protection.

A matter that deserves particular attention is the limited legal compe-
tence to adopt Community legislation in the field of asylum. Article
63(1)(c) and (2)(a) of the Treaty Establishing the European Community®
(TEC)—which constitute two of the legal bases for this Directive—confer
powers on the Community only for the adoption of minimum standards,
therefore leaving a wider margin of discretion to Member States than if EC
law were to harmonise these matters more fully. As I shall explain in the
pages that follow, some of the provisions in the Directive raise issues in
relation to their compatibility with the requirement for ‘minimum stand-
ards’ in Article 63 TEC.

It is not the purpose of this chapter to provide a detailed commentary on
the provisions of the Directive,” but rather to undertake an overall
assessment of the value of this instrument for refugee protection in Europe
by addressing some of the key issues raised by it in light of international

5 For a commentary on the judicial interpretation of persecution by non-state actors in
France and Germany see C Phuong, ‘Persecution by Non-state Agents: Comparative Judicial
Interpretations of the 1951 Refugee Convention’ (2003) 4 European Journal of Migration
and Law 521.

¢ [2002] OJ C 325/33 (consolidated version).

7 For detailed commentaries on the Dir see UNHCR, Annotated Comments on the EC
Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification
and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons who
otherwise need International Protection and the Content of the Protection Granted (O] L
304/12 of 30.9.2004, (Jan 2005) available at http://www.unhcr.org/home/RSDLEGAL/
4200d8354.pdf; and ECRE, ECRE Information Note on the Council Directive 2004/83/EC
of 29 April 2004 on minimum standards for the qualification of third country nationals and
stateless persons as refugees or as persons who otherwise need international protection and
the content of the protection granted, Doc IN1/10/2004/ext/CN, Oct 2004. For an analysis of
the Dir in relation to subsidiary protection see ] McAdam, ‘The European Union Qualifica-
tion Directive: The Creation of a Subsidiary Protection Regime’ (2005) 17 International
Journal of Refugee Law 461; and R Piotrowicz and C van Eck, ‘Subsidiary Protection and
Primary Rights’ (2004) 53 International and Ccomparative Law Quarterly 107.



Refugee Status and the Right to Asylum 231

refugee and human rights law. I shall argue here that by virtue of its
incorporation in an instrument of EC legislation, the obligation of Member
States to grant protection (and to recognise socio-economic rights) to
refugees and to other persons in need of international protection confers
upon these individuals a subjective right to be granted asylum, protected
by the Community legal order and enforceable before national courts and
the European Court of Justice (EC]J). Accordingly, its scope of application
and the limitations and derogations to which it may be subjected on
security or other grounds are to be interpreted by reference to the
Community’s legal order and, in particular, in light of the general principles
of Community law, including human rights.

I shall first address the relationship between the Directive and the
Refugee Convention, and other relevant international instruments, thus
establishing the legal framework within which the Directive is to be
interpreted and applied. I will then analyse the legal nature of the right of
refugees and other persons to be granted protection and the scope of
application of that right ratione personae. 1 shall then look at the
limitations that may be placed upon this right within the Community legal
order, in particular on security grounds and in relation to the effective
enjoyment of the status granted.

THE DIRECTIVE’S REFUGEE AND HUMAN RIGHTS LAW
FRAMEWORK

The Directive is an instrument of secondary EC legislation. Given the
primacy of EC law® and the fact that Member States are required to take
all appropriate steps to eliminate the incompatibilities between their
obligations under EC law and under public international law (including by
amending or denouncing pre-existing international treaties that may be
incompatible with EC law), as well as the obligation for EC law to comply
with human rights as general principles of Community law, the question,
therefore, arises how the Directive may relate to international refugee and
human rights law.

The Relationship Between EC Law and International Human Rights
Treaties Concluded by the Member States

The relationship between the Directive and international refugee and
human rights treaties for the purposes of establishing the obligations of

8 The EC]J established the primacy of Community law over the law of the Member States
in Case 6/64 Costa v Enel [1964] ECR 585.
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Member States,’ is governed by Article 307 TEC. This provision regulates
the relationship between EC law and international treaties concluded by
Member States prior to the entry into force of the TEC or, for acceding
states, before the date of their accession. Paragraph 1 of Article 307
establishes that the rights and obligations arising from those treaties shall
not be affected by the provisions of the TEC. In the Burgoa case, the ECJ
observed that paragraph 1 of Article 307 ‘is of general scope and it applies
to any international agreement, irrespective of the subject matter’; it also
clarified that the provision does not alter the nature of such agreements
and, therefore, it does not ‘adversely affect the rights which individuals
may derive from [them]’.1° Therefore, when conflicts of obligations arise
between those derived from EC law and those derived from pre-existing
international human rights treaties, Member States must give priority to
those pre-existing human rights treaties. Yet, the primacy of international
human rights treaties concluded after the entry into force of the TEC or,
for acceding states, after the date of their accession cannot be derived from
Article 307, and, therefore, EC law would take priority over those treaties.

Furthermore, despite the primacy of pre-existing treaties, paragraph 2 of
Article 307 imposes an obligation on Member States to take all appropri-
ate steps to eliminate the incompatibilities between them and EC law.
What exactly is required on the part of Member States to eliminate these
incompatibilities was addressed for the first time by the ECJ in two
judgments delivered in July 2000, where the Court elaborated on the scope
of application of Article 307(2). The Court acknowledged that Member
States had a choice as to the appropriate steps to be taken to terminate
incompatibilities, but it further stated that ‘[i]f a Member State encounters
difficulties which make adjustment of an agreement impossible, an obliga-
tion to denounce that agreement cannot therefore be excluded’.!t However,
as Klabbers has pointed out, in practice, this choice may be restricted to
amending or denouncing the pre-existing treaties.!2

At the time, the ECJ did not explicitly state that the obligation to
denounce pre-existing international treaties under Article 307(2) was

? Although the TEC and the TEU confer powers on the EC/EU to conclude international
agreements, international refugee and human rights treaties do not bind the EC/EU as such, in
the absence of accession by the EC/EU to them. In the current state of EC law, there is no legal
basis for the EC/EU to accede to human rights treaties (Opinion 2/94, Accession by the
Communities to the European Convention for the Protection of Human Rights and
Fundamental Freedoms [1996] ECR 1-1759). The Constitutional Treaty partly provides for
that legal basis in Art 7(2), which contains an obligation for the Union to seek accession to
the European Convention on Human Rights.

10 Case 812/79 Attorney-General v Burgoa [1980] ECR 2787, paras 6 and 10 respectively.

1 Cases C-62/98 Commission v Portugal [2000] ECR [-5171, para 49, and C-84/98
Commission v Portugal [2000] ECR 1-5215, para 58.

12 J Klabbers, ‘Moribund on the Fourth of July? The Court of Justice on Prior Agreements
of the Member States’ (2001) 26 EL Rev 196.
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conditional on fulfilling the requirements established by international law,
according to which denunciation would be permissible only in accordance
with Articles 54 and 56 of the Vienna Convention on the Law of Treaties,
when the treaty specifically provides for it or when the possibility could be
inferred from the character of the treaty or the intention of the parties.!3
Mangzini argued that this must be the case, as otherwise it would not only
engage the responsibility of the Member State(s) concerned, but it would
also deprive paragraph 1 of its effect utile, which is to preserve the rights
and obligations arising from pre-existing treaties.!* The ECJ has implicitly
confirmed this interpretation in a recent case in which it found that, by not
denouncing the treaty in question, Austria had not violated Article 307,
given that it had not had the opportunity of doing so in compliance with
Article 7(2) of the treaty itself, according to which, the next opportunity
for Austria to denounce it is 30 May 2007 at the earliest.!s

The question, therefore, arises whether Member States could be under
an obligation, derived from Article 307, to amend or denounce interna-
tional human rights and refugee law instruments incompatible with EC
law.

Article 63(1) TEC establishes:

The Council ... shall ... adopt ... measures on asylum, in accordance with the
Refugee Convention of 28 July 1951 and the Protocol of 31 January 1967
relating to the status of refugees and other relevant treaties [emphasis added].

Therefore, the TEC establishes an obligation for EC secondary legislation
on asylum to comply with the Refugee Convention and its Protocol,'¢ and,
arguably, with other human rights treaties as treaties (and not merely as
non-binding sources of general principles of Community law), which
would include the European Convention on Human Rights (ECHR),'7 the
International Covenant on Civil and Political Rights'8 and the Convention

13 Vienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27
Jan 1980, 1155 UNTS 331.

14 P Manzini, ‘The Priority of Pre-existing Treaties of EC Member States within the
Framework of International Law’ (2001) 12 European Journal of International Law 791.

15 Case C-203/03 Commission v Austria, judgment of 1 Feb 2005 (not yet reported),
paras 61-64.

16 Protocol relating to the Status of Refugees, adopted 31 Jan 1967, entered into force 4
Oct 1967, 606 UNTS 267. For an analysis of the relationship between the Dir and the
Refugee Convention see H Lambert, ‘The EU Asylum Qualification Directive—Its Impact on
the Jurisprudence of the United Kingdom and International Law’ (2006) 55 International and
Comparative Law Quarterly 184.

17" European Convention on Human Rights and Fundamental Freedoms, adopted 1950,
entered into force 3 Sept 1953, 213 UNTS 221.

18 International Covenant on Civil and Political Rights, adopted 16 Dec 1966, entered into
force 23 Mar 1976, 999 UNTS 171.
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Against Torture.!® It could, therefore, be argued that Article 63 is lex
specialis to Article 307 as regards the legal effect of international refugee
and human rights treaties,2° and that, therefore, if EC asylum law required
Member States to violate their obligations under international refugee and
human rights law, the relevant EC law would be invalid without a further
obligation on Member States to denounce the treaties. This interpretation
would also guarantee a uniform interpretation of EC law among Member
States, which cannot be ensured by the sole applicability of Article 307, as
this provision would preserve the effects of international human rights
treaties for some Member States, but not for those who acceded to the
relevant instruments only after the entry into force of the TEC or after
accession.

However, the primacy of international refugee and human rights treaties
thus established would apply only to EC secondary legislation the legal
basis of which is Article 63(1). EC law adopted under a different legal basis
(such as Article 63(2) and (3), referring respectively to subsidiary protec-
tion and to residence permits) would be exempted from that obligation of
compliance, and priority would be given to the obligations arising from its
provisions over those arising under international refugee and human rights
treaties.?!

Human Rights as General Principles of Community Law

Even when not bound by international refugee and human rights #reaties as
such, EC secondary legislation must nevertheless conform to human rights
as general principles of Community law. Article 6(2) of the Treaty on
European Union22 establishes that:

The Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms
signed in Rome on 4 November 1950 and as they result from the constitutional
traditions common to the Member States, as general principles of Community
law [emphasis added].

19 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted 10 Dec 1984, entered into force 26 June 1987, 1465 UNTS 85.

20§ Peers, ‘Human Rights, Asylum and European Community Law’ (2004) 24(2) Refugee
Survey Quarterly 29.

21 Member States would nevertheless remain bound under obligations of jus cogens. The
existence of Community competence to legislate on Subsidiary Protection was questioned by
some Member States at the beginning of the negotiations on this instrument in 2002. The
Council’s Legal Service was asked to give an opinion on this matter, confirming that Art 63
TEC and in particular its para 2(a) must be interpreted in a broad sense, allowing for the
adoption of measures covering all persons benefiting from a form of protection in accordance
with the Member States’ international obligations: Doc 10560/02 ASILE 34 JUR 247, 10 July
2002, paras 55-56 (on file with author).

22 12002] OJ C 325/5 (consolidated version).
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This provision confirms the EC]J’s well established case law, that had
already held that fundamental rights as they result, in particular, from the
constitutional traditions and international obligations common to the
Member States are binding as general principles of Community law,23 and
ensures that the legality of EC secondary legislation, regardless of the legal
basis for its adoption, be assessed by reference to international human
rights law.24

While not yet legally binding, the Charter of fundamental rights of the
European Union?’ (the Charter) is a most relevant instrument, as it
recognises the rights as they result, in particular, from the constitutional
traditions and international obligations common to the Member States.26
The Charter was incorporated in the Treaty Establishing a Constitution for
Europe?” and, therefore, its provisions would be legally binding upon the
entry into force of this instrument. Human rights norms, including Articles
18 and 19 on the right to asylum and the prohibition of refoulement
respectively, would, therefore, acquire the status of primary EC law with
which secondary EC legislation would necessarily need to comply. How-
ever, the rejection of the Constitutional Treaty by referenda in France and
the Netherlands has rendered the fate of the legally binding force of the
Charter uncertain.

Despite this lack of legally binding force, the Charter constitutes a
reference in determining which human rights are general principles of

23 Case 29/69 Stauder [1969] ECR 419, para 7. A detailed commentary on human rights
as general principles of EC law is beyond the scope of this chapter. There is extensive
literature on this matter; see, for instance, GC Rodriguez Iglesias, ‘“The Protection of
Fundamental Rights in the Case Law of the Court of Justice of the European Communities’
[1995] Columbia Journal of European Law 169; K Lenaerts, ‘Fundamental Rights in the
European Union’ [2000] European Law Review 575. For discussions on recent developments
in the protection of human rights by the EU following adoption of the EU Charter of
fundamental rights see P Alston and O de Schutter (eds), Monitoring Fundamental Rights in
the EU: The Contribution of the Fundamental Rights Agency (Oxford, Hart, 2005).

24 See, for instance, Case C-540/03 Parliament v Council and Commission ([2004] O] C
47/21) concerning a challenge to Dir 2003/86/EC on the right to family reunification ([2003]
OJ L 251/12) on its compatibility with human rights standards. The EC]J found that the
contested provisions do not infringe the right to respect for family life recognised by Art 8
ECHR, noting that they merely afford a margin of discretion to Member States that
nevertheless requires them to weigh the competing interests in each factual situation. In
particular, Member States are required by Arts 5(5) and 17 of the Dir to consider the best
interests of the child, the nature and solidity of the person’s family relationships, the duration
of his or her residence in the Member State, and the ties with his or her country of origin:
Case C-540/03 Parliament v Council and Commission, judgment of 27 June 2006 (not yet
reported), paras 62—64. In her Opinion, Kokkot AG had dismissed the claim, but nevertheless
found that Art 8 of the Dir does not guarantee the effective protection of human rights and
that, accordingly, this provision is against Community law: AG’ Opinion in Case C-540/03
Parliament v Council and Commission, delivered on 8 Sept 2005, para 105.

25 [2000] O] C 364/1.

26 Ibid, Preamble.

27 [2004] O] C 314/1.
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Community law (and therefore binding) and its authority as a standard of
legality for EC law has already been stated by the institutions.28 A few
months after its publication, the Commission approved arrangements for
the application of the Charter to all legislative proposals. The Commission
agreed that ‘[a]ny proposal for legislation and any draft instrument to be
adopted by the Commission will, therefore, as part of the normal decision-
making procedures, first be scrutinised for compatibility with the Char-
ter’.2® The Directive itself, as adopted by the Council, refers to its
compatibility with the Charter and, in particular, it states that it seeks to
ensure full respect for the right to asylum.3¢

Whether protected by the Community legal order as international
treaties or as general principles of Community law, human rights constitute
a standard of legality of EC legislation in the field of asylum. The
difference between human rights obligations as arising from international
treaties or as general principles of EC law is, however, relevant in so far as
it determines the scope of the right in question and of the limitations and
derogations that may be imposed on it.3! As the Directive is implemented
and interpreted, the contours of the Community law-based rights of
refugees and other persons in need of international protection will be
developed.

THE RIGHT TO BE GRANTED ASYLUM FOR REFUGEES AND OTHER
PERSONS IN NEED OF PROTECTION

The starting point in any consideration on the right to be granted asylum is
the acknowledgement that, while this right is the most fundamental one for
refugees, at the time when the Directive was adopted it had not been
expressly recognised by any international human rights law instrument
(including the Refugee Convention) of either universal or European scope.

28 For an analysis of the impact of the Charter for the protection of the rights of
individuals in the fields of asylum and migration see S Peers, ‘Immigration, Asylum and the
European Union Charter of Fundamental Rights’ (2001) 3 European Journal of Migration
and Law 141.

29 SEC(2001)380/3, 13 Mar 2001, at 3. In 2005, the Commission adopted a Communica-
tion on Compliance with the Charter of Fundamental Rights in Commission Legislative
Proposals. Methodology for Systematic and Rigorous Monitoring, COM(2005)172 final, 27
Apr 2005. The main objective of this methodology ‘is to allow Commission services to
scrutinise all Commission legislative proposals systematically and rigorously to ensure they
respect all the fundamental rights concerned in the course of normal decision-making
procedures’ (para 6), given that ‘the conformity of Commission actions with fundamental
rights is a primary aspect of their constitutional legality’ (para 8). See further H Toner,
‘Impact Assessments and Fundamental Rights Protection in EU Law’ (2006) 31 EL Rev 316.
Also see Ch 4 in this volume.

30 Above n 1, Recital 10.

31 For detailed commentary see above n 20, at 24-38.
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The right to asylum, however, had already been enshrined in international
treaties of regional scope in the Americas and Africa.32 The Directive,
therefore, brings Europe in line with other regions, as it constitutes the first
legally binding instrument in Europe of supranational scope that imposes
an obligation on states to grant asylum to refugees and other persons in
need of protection.33 It is worth noting that, despite the lack of an
international recognition of the right to be granted asylum of universal
scope, following the entry into force of the Directive, around 100 of the
146 states parties to the Refugee Convention and/or its Protocol are now
bound by an obligation under international law of regional scope to grant
asylum.

The Directive, however, does not word it in these terms. Article 13
establishes that ‘Member States shall grant refugee status to a third country
national or a stateless person, who qualifies as a refugee’ (emphasis added).
Likewise, Article 18 establishes that ‘Member States shall grant subsidiary
protection status to a third country national or a stateless person eligible
for subsidiary protection’ (emphasis added). It is, therefore, necessary to
examine what these terms mean for the purposes of the Directive.

Article 2(d) of the Directive establishes that ‘“refugee status” means the
recognition by a Member State of a third country national or a stateless
person as a refugee’. This wording is unfortunate, as a person is a refugee
within the meaning of the 1951 Convention as soon as he or she fulfils the
criteria contained in the definition3*—regardless of whether or not his or
her refugee status has been formally determined—something that the
Directive itself recognises.>> As UNHCR has pointed out, ‘the Qualifica-
tion Directive appears to use the term “refugee status” to mean the set of
rights, benefits and obligations that flow from the recognition of a person
as a refugee. This second meaning is, in UNHCR’s view, better described
by the use of the word “asylum”.’36

A similar analysis can be made of the protection granted to other
persons in need of protection who do not meet the criteria for the

32 Art 22 of the American Convention on Human Rights, adopted 22 Nov 1969, entered
into force 18 July 1978, 114 UNTS 123, and Art 12(3) of the African Charter on Human and
Peoples’ Rights, adopted 27 June 1981, entered into force 21 Oct 1986, OAU doc
CAB/LEG/67/3 rev 5, (1982) 21 ILM 58. Grahl-Madsen considered that while the right of
asylum had traditionally referred to the right of states to grant asylum, it was undeniable that
the evolution of international law and state practice in relation to refugee protection allows
one to speak of a right of the individual to (be granted) asylum: A Grahl-Madsen, Territorial
Asylum (Stockholm, Almqvist & Wiksell International, 1980), 2.

33 This obligation, which was enshrined in Art 5 of the Commission’s proposal, was
immediately rejected by the Council at the very beginning of the negotiations process (see doc
10596/02 ASILE 36, 9 July 2002) but was later reinstated.

3% UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
(Geneva, UNHCR, 1979) para 28.

35 “The recognition of refugee status is a declaratory act’: above n 1, Recital 14.

3¢ UNHCR, Annotated Comments, above n 7, at 10-11.



238 Maria-Teresa Gil-Bazo

recognition of refugee status. Article 2(f) establishes that ““subsidiary
protection status” means the recognition by a Member State of a third
country national or a stateless person as a person eligible for subsidiary
protection’.

Despite the fact that the term asylum is not used in the Directive, one of
its legal bases, as indicated above, is Article 63(1)(c) TEC, which specifi-
cally refers to measures on asylum. Furthermore, the Directive itself states
its compliance with the Charter and in particular with the right to asylum
in Article 18.37

Indeed, if asylum is defined as the protection accorded by a state to an
individual who comes to seek it,38 the name that this protection status may
receive is irrelevant, as long as it includes—at a minimum—the right to
enter, the right to stay, the right not to be forcibly removed and the
recognition of the fundamental rights of the individual. Furthermore,
despite the trend in European Union (EU) instruments to refer to asylum in
relation to Convention refugees only, asylum as an institution is not
restricted to the category of individuals who qualify for refugee status.
Rather, on the contrary, this institution predates the birth of the interna-
tional regime for the protection of refugees and has been known and
practised throughout history, protecting different categories of individu-
als.?®

In accordance with the transposition period established by Article 38,
Member States are under an obligation to bring into force the laws,
regulations and administrative provisions necessary to comply with the
Directive before 10 October 2006. Should they fail to do so, or should they
transpose the Directive incorrectly, given the direct effect of EC law,
individuals may nevertheless derive rights from the Directive upon the
expiration date for transposition by invoking the direct effect of its
provisions,*® provided that they are clear and unconditional, and do not
require a discretionary implementing measure.*! Articles 13 and 18 argu-
ably meet the requirements for direct effect, and, therefore, even when
Member States fail to transpose the right to be granted protection into
their domestic legal orders, or when they do so incorrectly (for instance, by

37 Art 18(2) on the right to asylum establishes that ‘[t]he right to asylum shall be
guaranteed with due respect for the rules of the Geneva Convention of 28 July 1951 and the
Protocol of 31 January 1967 relating to the status of refugees and in accordance with the
Constitution’.

38 Resolution of the Institute of International Law, Sept 1950. Institut de Droit Interna-
tional, Annuaire de I'Institut de Droit International. Session de Bath (1950), Vol 43-11.

39 On the historical evolution of the institution of asylum see for instance Grahl-Madsen,
above n 33.

40 Case 9/70 Grad [1970] ECR 825, para 5.

41 Case 44/84 Hurd [1986] ECR 29, para 47.
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imposing limitations incompatible with the right), individuals may never-
theless invoke this right as directly deriving from these provisions, includ-
ing in legal procedures before domestic courts.*2

The right to be granted protection as an EC law-based right has,
therefore, important implications in relation to the restrictions that Mem-
ber States may impose on its effective enjoyment, as well as for its
protection by national courts and under the ECHR, as we shall see below.

SCOPE OF THE RIGHT TO BE GRANTED ASYLUM

The Directive is applicable to refugees within the meaning of the Refugee
Convention, as well as to other persons who, despite not fulfilling the
criteria in this instrument, are nevertheless protected under international
human rights law against forced removal or the refusal of entry. The
Directive also makes it clear that individuals who fall under the exclusion
clauses of the Directive are not refugees or persons eligible for subsidiary
protection within the meaning of this instrument.

The Refugee in EC Law

Article 2(c) of the Directive defines a ‘refugee’ as:

[A] third country national who, owing to a well-founded fear of being perse-
cuted for reasons of race, religion, nationality, political opinion or membership
of a particular social group, is outside the country of nationality and is unable or,
owing to such fear, is unwilling to avail himself or herself of the protection of
that country, or a stateless person, who, being outside of the country of former
habitual residence for the same reasons as mentioned above, is unable or, owing
to such fear, unwilling to return to it, and to whom Article 12 does not apply.

While the Directive broadly reflects the terms in Article 1A of the Refugee
Convention, not surprisingly it is limited to third country nationals and
stateless persons, thereby excluding EU nationals from its protective scope.
This is in line with Protocol 29 to the TEC on asylum for nationals of
Member States of the EU.*3 This Protocol was the result of pressure
exercised by Spain to prevent the examination of asylum applications by
Member States lodged by EU nationals indicted or convicted of terrorist
crimes, on the grounds that such applications were unfounded and aimed

42 On the issue of enforceability of individual rights in the Community legal order see T
Eilmansberger, ‘The Relationship between Rights and Remedies in EC Law: In Search of the
Missing Link’ (2004) 41 CML Rev 1199.

43 European Union, Selected instruments taken from the Treaties (Luxembourg: Office for
Official Publications of the European Communities, 1999) bk 1, i, 561.
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at delaying extradition proceedings and to give publicity to their cause.
The Protocol introduced a prohibition on examining asylum applications
lodged by nationals of EU Member States. It nevertheless allowed for
several exceptions, including the unilateral decision by any given Member
State to do so,** which in practice deprives the prohibition of much of its
impact. Although the Protocol constitutes an unnecessary statement (given
that the exclusion clauses in the Refugee Convention suffice to accommo-
date state concerns in this regard), as a matter of law Member States
remain free to fulfil their international legal obligations towards refugees
and asylum seekers, including the one enshrined in Article 3 of the Refugee
Convention not to discriminate on the grounds of nationality.**

The Directive contains provisions developing the terms in the Refugee
Convention definition, thus defining the meaning of terms including
persecution, actors of persecution, race, religion, nationality, particular
social group, and political opinion. A detailed analysis of the issues raised
by these provisions is beyond the scope of this chapter.4¢

Subsidiary Protection for Non-nationals Protected by International
Human Rights Law

The Directive is also applicable to individuals who, despite not qualifying
as refugees within the meaning of the Refugee Convention, can neverthe-
less claim the protection of international human rights law on certain
grounds. I have argued elsewhere that international human rights law has
evolved in a manner that has conferred upon individuals falling within its
scope of protection claims vis-a-vis the state in which they find themselves.
Therefore, in addition to refugees within the meaning of the Refugee
Convention, there are other categories of individuals that have a right to
protection under international law and, accordingly, they are ‘refugees’ in a
broader sense.*” The refugee in this broader sense includes not only those
who have a well-founded fear of persecution, but also those who have a

44 Ibid, para (d) of the Protocol’s sole Art.

45 1In fact, Belgium introduced a Declaration to this Protocol, whereby ‘in accordance with
its obligations under the 1951 Geneva Convention and the 1967 New York Protocol, it shall,
in accordance with the provision set out in point (d) of the sole Article of that Protocol, carry
out an individual examination of any asylum request made by a national of another Member
State’: European Union, above n 43, 737. In its commentary on the Dir, UNHCR recom-
mends that implementing legislation make it clear that protection under the Refugee
Convention should be granted to all applicants who fulfil the Convention’s refugee definition:
UNHCR, Annotated Comments, above n 7.

4 See above n 7.

47 MT Gil-Bazo, ‘La proteccion internacional del derecho del refugiado a recibir asilo en el
Derecho internacional de los derechos humanos’ in FM Marifio Menéndez (ed), Derecho de
Extranjeria, Asilo y Refugio, 2nd edn (Madrid, Ministerio de Asuntos Sociales, 2003) at
691-2.
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substantial risk of being subjected to torture or to serious harm if they are
returned to their country of origin, for reasons that include war, violence,
conflict and massive violations of human rights.8

Article 2(e) of the Directive recognises these developments and defines a
‘person eligible for subsidiary protection’ as:

[A] third country national or a stateless person who does not qualify as a refugee
but in respect of whom substantial grounds have been shown for believing that
the person concerned, if returned to his or her country of origin, or in the case of
a stateless person, to his or her country of former habitual residence, would face
a real risk of suffering serious harm as defined in Article 15, and to whom
Article 17(1) and (2) do not apply, and is unable, or, owing to such risk,
unwilling to avail himself or herself of the protection of that country.

The Directive further lists in Article 15 the international human rights law
grounds that give rise to subsidiary protection status:

(a) the death penalty or execution; or

(b) torture or inhuman or degrading treatment or punishment of an
applicant in the country of origin; or

(c) aserious and individual threat to a civilian’s life or person by reason of
indiscriminate violence in situations of international or internal armed
conflict.

The scope of application of subsidiary protection is, therefore, limited to
those who are protected against violations of their right to life and freedom
from torture or other inhuman or degrading treatment (in their country of
origin), as well as those at risk of individualised threats in situations of
armed conflict. This limited scope of application is disappointing, as it
does not include all individuals who are not removable on international
human rights law grounds.*® Given that Member States remain under an
obligation of international law not to remove these broader categories of
individuals, and they often do so by granting them some formal status, the
Directive goes against its stated objective ‘to ensure that Member States
apply common criteria for the identification of persons genuinely in need
of international protection’° by creating a category of persons protected

48 GS Goodwin-Gill, ‘Asylum: The Law and Politics of Change’ [1995] International
Journal of Refugee Law 7.

49 For an overview of complementary protection mechanisms see R Mandal, Protection
Mechanisms Outside of the 1951 Convention (‘Complementary Protection’), UNHCR,
Department of International Protection, doc PPLA/2005/02, June 2005, available at http://
www.unhcr.org/protect/PROTECTION/435df0aa2.pdf. For an overview of the protection of
refugees under the ECHR see N Mole, Asylum and the European Convention on Human
Rights (Strasbourg, Council of Europe, 2002). For an overview of the obligations of states
under international human rights treaties regarding entry and forced removal see MT
Gil-Bazo, The Right to Asylum as an Individual Human Right in International Law. Special
Reference to European Law (Ann Arbor, Mich, UMI, 1999) at 213-426.

30 Above n 1, Recital 6.
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by EC law, in addition to those that shall remain protected by the national
legal orders of Member States in fulfilment of their international obliga-
tions. As Gilbert has pointed out, the Directive as drafted is seriously
misleading about the scope of the Member States’ international legal
obligations, as it seems to suggest that all those outside the scope of
application of the Directive are allowed to remain by Member States on
purely compassionate or humanitarian grounds (Recital 9), rather than on
the basis of their international obligations.5!

Furthermore, while international monitoring bodies have consistently
found that international human rights law does not confer a right of entry
and residence on non-nationals, an incipient case law has been developed
in this regard. The European Court of Human Rights has found that in
light of the positive obligations of states to guarantee the rights in the
Convention, the continuous refusal to recognise the right of permanent
residence to certain categories of individuals with a particular connection
to the state constitutes a violation of Article 8 of the Convention. The
Court has also established that limitations on this right are justified only
on very serious grounds.’2 Likewise, the United Nations Human Rights
Committee has established that the right to enter one’s own country,
enshrined in Article 12(4) of the International Covenant on Civil and
Political Rights, applies not only to nationals but has a wider scope of
application, covering individuals who, despite not being nationals in the
formal sense, are not foreigners within the meaning of Article 13 of the
Convention, although they may be so for other purposes. The Committee
further clarified that while it is not possible to elaborate an exhaustive list
of cases protected by Article 12(4), it would at a minimum cover
individuals that, due to their special connection or entitlements vis-a-vis a
particular state, cannot be considered mere foreigners.>3 Therefore, it is
arguable that a right to be granted some status beyond the mere prohibi-
tion of removal or denial of entry may be derived from international
human rights law under certain circumstances.

Accordingly, the Commission proposal better reflected the existing and
evolving obligations of states under international human rights law, as it
included a general clause as qualifying grounds for subsidiary protection,

51 G Gilbert, ‘Is Europe Living Up to Its Obligations to Refugees?’ (2004) 15 European
Journal of International Law 980.

52 App No 60654/00, Sisojeva and others v Latvia, judgment of 16 June 2005, paras
104-105, and 108.

53 Communication No 538/1993, Stewart v Canada, views of 1 Nov 1996, doc CCPR/C/
58/D/538/1993 of 16 Dec 1996.
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namely, a well-founded fear of being subjected to a ‘violation of a human
right, sufficiently severe to engage the Member State’s international obliga-
tions’.>#

Given the limited qualifying grounds for subsidiary protection and the
limited rights attached to this status, a so-called ‘rendez-vous’ clause was
included in Article 37 of the Directive making it a priority to review this
provision, as well as those relating to access to employment and to
integration facilities. According to this provision:

By 10 April 2008, the Commission shall report to the European Parliament and
the Council on the application of this Directive and shall propose any amend-
ments that are necessary. These proposals for amendments shall be made by way
of priority in relation to Articles 15, 26 and 33.

A Need for Two Separate Protection Regimes?

While the protection of non-nationals who do not qualify for refugee
status but who fall under the protective scope of international human
rights law is a most welcome development, the question arises whether
there is a need for a separate status, or whether a correct interpretation of
the Refugee Convention would cover all persons in need of international
protection.

Spijkerboer has argued that the necessity to develop a separate status for
subsidiary protection is a political, rather than a legal one, arising from the
restrictive interpretation of the term ‘refugee’ in the Refugee Convention,
which finds no support in the definitions of refugees prior to this
instrument and the travaux préparatoires to the Convention. If the
Convention definition were to be interpreted correctly, that is as encom-
passing victims of collective persecution rather than as being individual in
nature, the need for subsidiary status would be much more limited than it
appears today.’s Subsidiary protection would be needed to cover only
situations when the harm does not amount to persecution or when there is
no nexus between persecution and the Convention recognised grounds.

Furthermore, the view has been advanced that Refugee Convention
status should attach to all those to whom the principle of non-refoulement
(as developed by international human rights law) applies, therefore ques-
tioning the existence of a legal basis under international law for a separate
subsidiary protection status. On the basis of the premise that international

54 Art 15(b) of the Proposal for a Council Dir on minimum standards for the qualification
and status of third country nationals and stateless persons as refugees or as persons who
otherwise need international protection, COM(2001) 510 final, 12 Sept 2001.

55 T Spijkerboer, ‘Subsidiarity in Asylum Law. The Personal Scope of International
Protection’ in D Bouteillet-Paquet (ed), Subsidiary Protection of Refugees in the European
Union: Complementing the Geneva Convention? (Brussels, Bruylant, 2002) at 28-9.
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human rights treaties must not be viewed as discrete, unrelated documents,
but as interconnected instruments, which together constitute the interna-
tional obligations to which states have agreed, McAdam has convincingly
argued that since the Refugee Convention is a specialist human rights
instrument, the protection it embodies is necessarily extended by develop-
ments in human rights law. The Refugee Convention, therefore, acts as a
form of lex specialis, which applies to persons encompassed by that
extended concept of protection, regardless of whether the legal source of
the states’ obligation to protect derives from the Refugee Convention itself
or from other international human rights treaties.¢

The Directive is a missed opportunity to combine in one status all
protected categories of individuals under international law, that is Conven-
tion refugees and the broader category of non-removable individuals under
international human rights law. Therefore, rather than establishing two
separate statuses, the Directive could have reflected the evolution of
international law by joining in one instrument the various legal grounds on
which individuals are protected under international law and creating one
status of the ‘refugee’ broadly considered under EC law.57

The Directive, however, reflects the duality of protection status that is
most common in European national legislation: refugee status for those
falling under the scope of the Refugee Convention and the so-called
subsidiary protection for those protected by international human rights
law.5# This position reflects the common practice among Member States,
where different forms of protection cohabit, among which Convention
status would be the most complete, highest protection status.

However, it is important to note that, despite the special position that
the Refugee Convention enjoys, refugees further benefit from the protec-
tion of international human rights law. The rights recognised under
international human rights law are applicable not only to individuals with
a ‘subsidiary protection’ claim, but also to Convention refugees, who can
benefit from the greater protection that sometimes international human
rights law may provide. This has been acknowledged by early commenta-
tors and by international human rights monitoring bodies. Grahl-Madsen

56 ] McAdam, ‘The Refugee Convention as a Rights Blueprint for Persons in Need of
International Protection’, UNHCR New Issues in Refugee Research, Research Paper No 125,
July 2006.

57 This position is not unknown to industrialised states. The US and Canada broadly
follow this practice and some EU Member States, for instance Spain, used to do so until 1994.
For a detailed analysis of the reasons behind the move towards a restriction on the right to
asylum under Spanish legislation see MT Gil-Bazo, ‘The Role of Spain as a Gateway to the
Schengen Area: Changes in the Asylum Law and their Implications for Human Rights’ (1998)
10 International Journal of Refugee Law 214.

58 For a survey of subsidiary protection status in the EU see ECRE, Complementary/
Subsidiary Forms of Protection in the EU Member States (2004), available at http://
www.ecre.org/files/survcompro.pdf.
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noted that developments under international human rights law since 1951,
which covered many of the aspects regulated by the Refugee Convention,
had resulted in many of the rights enshrined in it also being protected and
even expanded under these instruments, which protected legally recognised
refugees as well as de facto refugees. He felt that an in-depth analysis of
these developments was necessary in order to ascertain the way in which
the status of refugees could be improved.s?

Nevertheless, and despite its limited scope of application in relation to
individuals who do not meet the Convention criteria, as well as the limited
content of the status granted to them, the Directive constitutes the first
supranational legally binding instrument in Europe that recognises the
status of individuals protected under international human rights law. Given
that the Directive makes it explicit that beneficiaries of subsidiary protec-
tion are those who do not qualify as refugees, and that the ECJ may
ultimately be called upon to interpret the refugee definition in the Refugee
Convention, the Directive leaves room for skilful lawyers to argue an
inclusive interpretation of the Refugee Convention definition in accordance
with the terms of the Convention itself, the Directive, the EC’s legal order,
and the rules of treaty interpretation, rather than on the basis of scattered
state practice.®?

SECURITY GROUNDS AS LIMITATIONS ON THE RIGHT TO ASYLUM:
EXCLUSION AND NON-REFOULEMENT

How best to incorporate security concerns in the Directive was a matter of
much debate during negotiations. It is worth noting that the Commission’s
proposal was adopted on 12 September 2001 and, therefore, was negoti-
ated in the climate that followed the attacks in the US the previous day.
The provisions finally agreed reflect the emphasis on ensuring that protec-
tion legislation would not become an avenue for the impunity of those
suspected of involvement in serious criminal activities, as well as the
difficulties faced by Member States in pursuing this goal while respecting
their international refugee and human rights obligations.6!

59 A Grahl-Madsen, ‘Refugees and Refugee Law in a World of Transition’, Transnational
Legal Problems of Refugees. 1982 Michigan Yearbook of International Legal Studies 78-9.

60 Such inclusive interpretation would be in line with the conclusions adopted by the
European Council in Tampere requiring that the Common European Asylum System be
‘based on the full and inclusive application of the Geneva Convention’: Conclusion 13,
European Council, 15-16 Oct 1999.

61 See Conclusion 29 of the Extraordinary Justice and Home Affairs Council Meeting of
20 Sept 2001, in which ‘[tlhe Council invites the Commission to examine urgently the
relationship between safeguarding internal security and complying with international protec-
tion obligations and instruments’> Doc SN 3926/6/01 REV 6, of 20 Sept 2001. The
Commission presented its views on the matter in its Working Document of 5 Dec 2001, The
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The Directive, therefore, contains provisions on exclusion, revocation
and non-refoulement that, arguably, fall short of existing and evolving
international law and standards. Article 14(4) and (5) includes what
constitute de facto provisions on exclusion, going beyond what is permis-
sible under the Refugee Convention:

4. Member States may revoke, end or refuse to renew the status granted to a
refugee by a governmental, administrative, judicial or quasi-judicial body, when:

(a) there are reasonable grounds for regarding him or her as a danger to the
security of the Member State in which he or she is present;

(b) he or she, having been convicted by a final judgement of a particularly
serious crime, constitutes a danger to the community of that Member State.

5. In situations described in paragraph 4, Member States may decide not to grant
status to a refugee, where such a decision has not yet been taken.62

Likewise, while Article 21(1) reaffirms the obligation of Member States to
‘respect the principle of non-refoulement in accordance with their interna-
tional obligations’, paragraph (2) nevertheless contains an exception to the
rule, similar to the one enshrined in paragraph (2) of Article 33 of the
Refugee Convention:

Where not prohibited by the international obligations mentioned in paragraph 1,
Member States may refoule a refugee, whether formally recognised or not, when:

(a) there are reasonable grounds for considering him or her as a danger to the
security of the Member State in which he or she is present; or

(b) he or she, having been convicted by a final judgement of a particularly
serious crime, constitutes a danger to the community of that Member State.

The Drafting History of the Directive’s Provisions on Exclusion,
Revocation and Non-refoulement

A careful look at the drafting history of the Directive may explain the
unfortunate wording of these provisions. Right at the very first meeting of
the Council’s Asylum Working Party on the Directive, the Commission’s
proposal on non-refoulement was amended to include an exception to the
principle, mirroring Article 33(2) of the Refugee Convention. The general

relationship between safeguarding internal security and complying with international protec-
tion obligations and instruments, COM(2001)743 final.

62 Para 6, however, acknowledges that individuals falling under paras 4-5 are entitled to
the rights that all refugees, including those unlawfully present, enjoy under the Refugee
Convention Arts 3, 4, 16, 22, 31, 32, and 33.
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obligation enshrined in paragraph (1) of Article 19 of the Commission’s
proposal (Article 21 of the adopted Directive) was qualified by a new
paragraph (2):

Without prejudice to paragraph 1 a Member State may refoule a refugee or a
person eligible for subsidiary protection when there are reasonable grounds for
considering:

(a) him or her as a danger to the security of the country in which he or she is; or

(b) having been convicted by a final judgement of a particular serious crime, he
or she constitutes a danger to the community of that country.3

However, this move was far from peaceful, and only a few weeks later the
added paragraph (2) to Article 19 had been deleted and security concerns
had instead become a ground for exclusion, rather than an exception to
non-refoulement.6* The exclusion clauses in the draft Directive were thus
expanded by adding a new clause excluding individuals from refugee
status.®’

Member States then became divided between these two options to
incorporate security concerns in the Directive. Belgium, Finland, the
Netherlands and Sweden—supported by the Commission—opposed secu-
rity concerns as a ground for exclusion, which they understood as being
contrary to the Refugee Convention by effectively expanding Article 1F of
the Treaty. In their view, security considerations should constitute an
exception to the principle of non-refoulement, given that a provision in this
regard would mirror Article 33(2) of the Refugee Convention.66

The same debate took place in relation to the provisions excluding
individuals from subsidiary protection, and a paragraph was added to the
Commission’s proposal replicating Article 1F to ensure that persons who
constituted a danger to the community or to the security of the country in
which they were would also be excluded from protection.6” Only Sweden
expressed concern at excluding individuals from subsidiary protection
altogether, considering that exceptions to exclusion should be provided in
cases where the person risks the death penalty or torture in the country of
origin. Sweden felt that these exceptions were necessary in order to ensure

¢ Doc 12199/02 ASILE 45, 25 Sept 2002.

¢4 On the relationship between these two provisions see UNHCR, ‘Guidelines on Interna-
tional Protection: Application of the Exclusion Clauses. Article 1F of the 1951 Convention
relating to the Status of Refugees (with Background)’ (2003) 15 International Journal of
Refugee Law 492, at para 4, and ‘Background Note on the Application of the Exclusion
Clauses. Article 1F of the 1951 Convention relating to the Status of Refugees. Protection
Policy and Legal Advice Section, Department of International Protection’, Geneva, 4 Sept
2003, (2003) 15 International Journal of Refugee Law 502, at para 10.

65 Art 14(4), Doc 12620/02 ASILE 54, 23 Oct 2002.

66 Ibid, Art 14(4) n 2.

7 Ibid, Art 17(1)(d).
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compliance by Member States with the absolute prohibition on removing
individuals under those circumstances, regardless of security or other
concerns.®8

Given the controversial nature of the existing options, the (Danish)
Presidency of the EU addressed the Council’s Strategic Committee on
Immigration, Frontiers and Asylum (SCIFA) in advance of its meeting in
early November 2002 with a note explaining the respective rationale and
purpose of Articles 1F and 33(2) of the Refugee Convention.®® The
Presidency noted that in its view ‘the difference in treatment of a third
country national or a stateless person who is excluded and that of a refugee
who is not given the benefit of non-refoulement is insignificant’.70 The
Presidency, therefore, invited delegations to comment on whether an
expansion of the exclusion clauses (which at the time was the preferred
option of the majority of Member States to deal with security concerns)
was acceptable. Given the opposition to this move by a number of Member
States, as explained above, the Presidency also asked SCIFA to comment
on whether ‘it should be optional for Member States to grant refugee status
or subsidiary protection status to a third country national or a stateless
person, in spite of the fact that this person has been excluded from
international protection’.”!

Exclusion from Subsidiary Protection

With regards to subsidiary protection, the Presidency stated in its note to
SCIFA that although Member States agreed that the Directive’s provision
on exclusion from subsidiary protection ‘should take its outset [sic] in
Article 1F of the Refugee Convention’, they were nevertheless aware ‘that
they are not bound by any legal obligations with regard to the exclusion
from subsidiary protection’.”2 Sweden, however, did not agree with this
view, and a day later presented a proposal to SCIFA for an additional
paragraph to Article 17:

In the case where a third country national or a stateless person in respect of
whom substantial grounds have been shown for believing that the person
concerned, if returned to his or her country of origin, or in the case of a stateless
person, to his or her country of formal habitual residence, would face a real risk
of suffering serious harm as defined in Article 15 (a) and (b) and is unable or,
owing to such risk, is unwilling to avail himself or herself of the protection of

68 Ihid, Art 17(1) n 1.

% Doc 13623/02 ASILE 59, 30 Oct 2002.

79 For an in-depth explanation of this position, the Presidency referred delegations to a
letter on the matter sent by UNHCR on 26 Sept 2002: ibid, 3-4.

7t Ibid, 6.

72 Ibid, 2.
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that country, a Member State may grant the person subsidiary protection status,
residence permit and other rights, should it be in compliance with the Member
States’ international obligations.”3

Despite Sweden’s reservation, Member States agreed that it should be
mandatory to exclude individuals from subsidiary protection on security
grounds,” a decision reflected in the final wording of Article 17 of the
Directive as adopted.

The question arises as to the compatibility of this provision with the
concept of ‘minimum standards’ in Article 63 TEC, and in particular
whether those minimum standards may be below those established by
international refugee and human rights law, leaving it to Member States to
develop them further in order to meet their obligations under international
law.

Article 3 of the Directive explicitly establishes that ‘Member States may
introduce or retain more favourable standards for determining who
qualifies as a refugee or as a person eligible for subsidiary protection, and
for determining the content of international protection’, but it adds a
qualification, as this is allowed only ‘in so far as those standards are
compatible with this Directive’. Accordingly, should Member States decide
to grant protection to excludable individuals whom they are not allowed to
remove under international human rights law, this may be interpreted as a
breach of Article 3 of the Directive by being incompatible with the
obligation to exclude imposed by Article 17 of the Directive.

During the negotiations on the Directive, the Council Legal Service was
called to give an opinion on the legal meaning of Article 3. The Legal
Service recalled that, as in any other area of Community law, Member
States remain free to legislate in areas which are outside the scope of the
Directive, within the limits of Article 10 TEC, which prohibits Member
States from taking any measure which could jeopardise the attainment of
the objectives of the Treaty. Accordingly, the Legal Service further noted
that Member States were not precluded from legislating in areas which
were outside the scope of the Directive, such as those referring to
individuals allowed to remain for reasons not due to a need for interna-
tional protection but on a discretionary basis on compassionate or humani-
tarian grounds, as they did not fall within the scope of the Directive.
However, it took a rather wide interpretation of the term ‘minimum
standards’. The Legal Service stated that in order not to annihilate the
objective of harmonisation, the possibility of introducing more favourable
standards allowed for in Article 3 could not be unlimited. It explicitly
noted that any deviation in national law from the definitions laid down in

73 Doc 13623/02 ADD 1 ASILE 59, 31 Oct 2002 (emphasis added).
74 Doc 13648/02, ASILE 61, 8 Nov 2002, Art 17.
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Article 2 of the Directive, and the related provisions that develop their
content, including those on exclusion, would be incompatible with the
objective of harmonising the content of those notions.”’

As has been shown above, the Directive’s scope does not cover all
individuals whom Member States are under an international obligation to
protect; the question, therefore, arises whether a decision by Member
States to grant protection to those individuals in accordance with their
international obligations (rather than for mere compassionate or humani-
tarian reasons) would be considered a breach of EC law. Therefore, even if
the mandatory exclusion from subsidiary protection on security grounds
might eventually not be construed as constituting a breach of the minimum
standards requirement in Article 63 TEC (should the ECJ uphold the view
of the Council’s Legal Service), the ECJ] may nevertheless be called upon to
assess the legality of Article 17 by reference to international human rights,
as general principles of Community law.

The ECJ has consistently ruled that rights are not necessarily absolute
and, therefore, that they can usually be subject to restrictions in the general
interest as long as those restrictions do not constitute a disproportionate
and unreasonable interference in relation to the aim pursued, undermining
the very substance of that right.”¢ It is, therefore, possible that the ECJ] may
find that security grounds constitute an interference with the right to be
granted protection under the Directive that is compatible with Community
standards. As Peers has pointed out, ‘the risk that the Community
institutions might attempt to use the Community standard to justify
limitations of rights which are non-derogable under the ECHR can be seen
in the Commission’s Green Paper on “return” [expulsion] of third country-
nationals, in which it asserted that refugees and other persons in need of
international protection could be removed if there were public order
grounds’.”” The developments in international law regarding non-
refoulement, the increasing recognition by the ECJ of the norms enshrined

75 Doc 14348/02 JUR 449 ASILE 67, 15 Nov 2002, paras 5 and 7. Official access to this
document has been refused by the Council (with the vote against by Sweden). See Letter from
the General Secretariat of the Council of 23 May 20035, refusing full access to docs 10560/02
and 14348/02, doc 9727/05 INF 111 API 85 JUR 240, of 3 June 2005, and Reply adopted by
the Council on 24 June 2005 to Confirmatory App No 29/c/01/05 to the Council by email
dated 2 June 2005, pursuant to Art 7(2) of Reg (EC) No 1049/2001 for access to docs
10560/02 and 14348/02, doc 9729/05 INF 113 API 87 JUR 242, of 13 June 2005. However,
the document is available at: http://www.statewatch.org/news/2002/dec/14348.02.doc. For a
discussion on mandatory provisions in the Dir and their relation to minimum standards see H
Storey ‘EU Refugee Qualification Directive, An Introduction’, paper presented at the IARLJ
and ILPA Seminar on the EC Qualification Dir, London, 26 June 2006, Section IIT (on file
with author).

76 See, for instance, Case C-280/93 Germany v Council [1993] ECR 1-4973 and Case
C-122/95 Germany v Council [1995] ECR 1-973.

77 S Peers, ‘Taking Rights Away? Limitations and Derogations’ in S Peers and A Ward
(eds), The EU Charter of Rights: Politics, Law and Policy (Oxford, Hart, 2004) 154.
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in the ECHR as interpreted by the European Court of Human Rights,”8 the
recognition by the Charter itself that it reaffirms the rights as they result
from the case law of the ECJ and of the European Court of Human
Rights,” and ultimately the monitoring that the latter may exercise on the
implementation by Member States of EC law would suggest that, when
called upon for an interpretation of rights consistently held as non-
derogable, the EC] may interpret EC law-based rights in the light of
existing international case law.

Should this not be the case, a conflict of obligations would arise for
Member States, as they remain bound by their international human rights
obligations when implementing Community law. In TI v United Kingdom,
the European Court of Human Rights found:

Where States establish international organisations, or mutatis mutandis interna-
tional agreements, to pursue co-operation in certain fields of activities, there may
be implications for the protection of fundamental rights. It would be incompat-
ible with the purpose and object of the Convention if Contracting States were
thereby absolved from their responsibility under the Convention in relation to
the field of activity covered by such attribution.80

However, the judgment of the European Court of Human Rights in
Bosphorus questions the degree to which the international human rights
accountability of Member States may be upheld when implementing EC
law, in whose application Member States have no margin of discretion. In
Bosphorus, the Court recalled that states can subject themselves to the rule
of an international organisation compatibly with the ECHR as long as that
organisation has equivalent (understood as comparable rather than identi-
cal) standards to the ECHR, in terms of substantive protection and the
procedural system for enforcement. While states are ‘considered to retain
Convention liability in respect of treaty commitments subsequent to the
entry into force of the Convention’, the Court established that if such
equivalent protection is considered to be provided by the organisation, the
presumption will be that a state has not departed from the requirements of
the Convention when it does no more than implement legal obligations
flowing from its membership of the organisation. The presumption can be
rebutted only if it is considered that the protection of Convention rights
was manifestly deficient.8!

78 Case 374/87 Orkem v Commission [1989] ECR 3283, para 30.

79 See the Preamble to the EU Charter, above n 25.

80 App No 43844/98 TI v the United Kingdom, judgment of 7 Mar 2000, 15, Reports
2000-I11.

81 App No 45036/98 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi (Bospho-
rus Airways) v Ireland [GC], judgment of 30 June 2005, Reports 2005-V, (2006) 42 EHRR 1,
paras 155-156. For an analysis of this judgment and the doctrine of ‘equivalent protection’,
including in relation to EC asylum and migration legislation, see C Costello, “The Bosphorus
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In the absence of accession by the EC/EU to the ECHR and other
international treaties, the risk of different interpretations by the ECJ and
the European Court of Human Rights regarding the most fundamental
rights, as well as the possible lack of effective international accountability
of Member States’ implementation of Community law in this field, cannot

be excluded.

Revocation of Refugee Status and the Non-refoulement of Refugees

As regards refugees, Member States all agreed that security concerns
needed to be reflected in the Directive, but remained divided between
doing so by means of an expanded exclusion clause (therefore breaching
the Refugee Convention) or by means of an exception to the non-
refoulement prohibition (raising issues under Article 3 of the Convention
Against Torture and other human rights instruments). Given the require-
ment in Article 63 TEC that measures on asylum be in compliance with the
Refugee Convention and other relevant treaties, as examined above, none
of these options was satisfactory.

Another alternative then emerged, namely, to add a new paragraph to a
provision on revocation of refugee status that had already been introduced
earlier, allowing Member States in security cases to ‘decide not to officially
recognise a third country national or a stateless person as a refugee, where
such a decision on recognition has not yet been taken’.82 However, this
provision constituted a de facto exclusion clause (regardless of whether or
not it was called so) and, therefore, the majority of Member States
(Austria, Belgium, Finland, Luxembourg, the Netherlands, Portugal, Swe-
den and the UK) declared themselves in favour of an exception to the
principle of non-refoulement, which they saw as best fitting the Refugee
Convention.83

Negotiations then proceeded and, after further consultations with
UNHCR in late November, the EU’s Justice and Home Affairs Ministers
were presented with a proposal for their approval, where the idea of
expanding the wording of the exclusion clause in the Directive was
abandoned, and security concerns were introduced as a de facto exclusion
ground in the revocation clause in Article 14B(5), as well as an exception

Ruling of the European Court of Human Rights: Fundamental Rights and Blurred Boundaries
in Europe’ (2006) 6 Human Rights Law Review 87.

82 Art 14B, above n 65.

83 Art 14B(5) doc 14308/02 ASILE 65, 15 Nov 2002.
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to the non-refoulement obligation in Article 19(2).84 And the Council so
agreed at its meeting on 28 November 2002.85

As stated above, the post September 11 climate explains the desire of
Member States to retain discretion in security cases. The controversies
surrounding the debate on how best to achieve that objective show some
willingness on the part of Member States to find an adequate solution. Yet,
the outcome is far from adequate, and it seems to reflect the priority given
to other considerations, such as the wish to find agreement at the expense
of ensuring legal certainty in respect of the international obligations of
Member States. The Council could have, for instance, considered alter-
native options to deal with non-removable individuals who pose a threat to
security, such as those offered by international criminal law, in terms of
prosecution or extradition.8¢ Therefore, the provisions as adopted have
been criticised by commentators as raising issues under international
refugee and human rights law.

In relation to non-refoulement, the Council (admittedly, after having
consulted with UNHCR) seems to have ignored the evolution of interna-
tional law regarding this norm over the past 50 years3” by introducing a
clause similar to Article 33(2) of the Refugee Convention in a legally
binding instrument of EC law. While this provision may not be at odds
with the literal wording of the Refugee Convention, it does not reflect the
broader international law obligations of Member States. On the one hand,
all Member States are parties to the Convention Against Torture, which
explicitly forbids them to ‘expel, return (“refouler”) or extradite a person
to another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture’, a provision that has been
consistently interpreted as including an absolute prohibition even when
security concerns apply, and, therefore, offering wider protection than the
Refugee Convention.88 Likewise, the European Court of Human Rights
has consistently interpreted Article 3 ECHR as enshrining an absolute
prohibition on removing anyone to prohibited treatment, regardless of the

84 Doc 14643/1/02 REV 1, ASILE 68, 26 Nov 2002.

85 Doc 15068/02, ASILE 77, 13 Dec 2002.

8¢ For an analysis of the principle aut dedere aut judicare in relation to the question of
excludable but non-removable asylum seekers see N Larsaeus, ‘The Relationship between
Safeguarding Internal Security and Complying with International Obligations of Protection.
The Unresolved Issue of Excluded Asylum Seekers’ (2004) 73 Nordic Journal of International
Law 69.

87 See E Lauterpacht and D Bethlehem, ‘The Scope and Content of the Principle of
Non-refoulement: Opinion’, in E Feller, V Tiirk and F Nicholson (eds), Refugee Protection in
International Law (Cambridge, CUP, 2003) 87.

88 Communication No 39/1996 (CAT), Pdez v Sweden, views of 28 Apr 1997, doc
CAT/C/18/D/39/1996 of 28 Apr 1997, para 14.5.
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nature of the activities of the individual.8® On the other hand, Member
States had already agreed on the wording of this principle in Article 19 of
the Charter, which establishes that ‘[n]o one may be removed, expelled or
extradited to a State where there is a serious risk that he or she would be
subjected to the death penalty, torture or other inhuman or degrading
treatment or punishment’.

Yet, the Directive as adopted allows Member States to refoule a refugee
as long as such refoulement is not prohibited by international law.*® Given
that the Directive does not refer to extradition or expulsion, but rather to
refoulement, a literal reading of the Directive would lead to an interpreta-
tion ad absurdum, as one must conclude that, as the law stands today,
refoulement is in all cases contrary to international human rights law, given
that this legal term refers precisely to the removal of individuals to
prohibited treatment. As one commentator has observed in relation to the
limitation clauses in the Charter of fundamental rights, ‘one can only hope
that the[y] will not be placed on the curriculum for training of future civil
servants as examples of model drafting technique’.®!

A closer examination of this seemingly contradictory wording might
make more sense if one looks at the possible motivations behind it. A look
at the interpretation that some Member States have been advancing in
relation to the prohibition of refoulement might shed some light on the
matter. In Chabal, the United Kingdom argued that ‘there was an implied
limitation to Article 3 (Article 3) [sic] entitling a Contracting State to expel
an individual to a receiving State even where a real risk of ill-treatment
existed, if such removal was required on national security grounds. In
support of this view, the United Kingdom referred to Article 33(2) of the
Refugee Convention. In the alternative, the United Kingdom suggested that
‘the threat posed by an individual to the national security of the Contract-
ing State was a factor to be weighed in the balance when considering the
issues under Article 3 (Article 3). This approach took into account that in
these cases there are varying degrees of risk of ill-treatment. The greater the
risk of ill-treatment, the less weight should be accorded to the threat to
national security.’®? The Court rejected this view and affirmed the absolute
nature of the prohibition on removing anyone to treatment contrary to
Article 3 of the Convention.

Yet, the United Kingdom continues to object to the absolute nature of
the obligation enshrined in Article 3. The suggestion that the Court might

89 App No 22414/93 Chahal v United Kingdom, judgment of 15 Nov 1996, Reports
1996-V (1997) 23 EHRR 413, para 80.

°0 The Council felt that there was no need to include a provision in relation to the
refoulement of individuals with Subsidiary Protection, given that the exclusion clauses also
apply on security grounds.

91 Peers, above n 77, at 178.

92 Chabal, above n 89, para 76.
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need to reconsider its case law was taken up by the European Commission
in its response to the Council’s invitation to examine the relationship
between security and protection:

Following the 11th September events, the European Court of Human Rights may
in the future again have to rule on questions relating to the interpretation of
Article 3, in particular on the question in how far there can be a ‘balancing act’
between the protection needs of the individual, set off against the security
interests of a state.”3

Most recently, at the time the United Kingdom held the Presidency of the
EU, it sought to bring this debate within the EU’s institutional framework
by putting the discussion on the revision of the Chabal doctrine on the
agenda of the Justice and Home Affairs Council meeting in October
2005.24 The United Kingdom failed to obtain wide support for its views
from other Member States, although Lithuania, Portugal and Slovakia
joined in its third party intervention before the European Court of Human
Rights in Ramzy v Netherlands.®> The United Kingdom made this interven-
tion in the hope that the Court would reconsider its position in Chahal,
and allow for a balancing test to be made in cases where national security
concerns applied.®

A closer look at Article 21(2) of the Directive in the light of the above
considerations may lead one to conclude that the Community legislator
may have wished to ensure that the Directive left the door open for
Member States to accommodate any future developments in the interpre-
tation made by international monitoring bodies regarding permissible
exceptions to the prohibition of refoulement. However, as international
law stands today, Article 21(2) of the Directive in its current wording
allows Member States to remove individuals in breach of international law.
Even if the Directive does not impose an obligation on Member States to
do so, but merely leaves it to their discretion, arguably the provision is in
itself contrary to Community law. As the ECJ has stated in its judgment on
the Directive on Family Reunification, rules of Community law that allow
Member States to adopt or maintain norms contrary to fundamental rights

93 European Commission, above n 61, para 2.3.1.

94 Council of the European Union, Conclusions of the Justice and Home Affairs Council,
doc 12645/05 (Presse 247), 12 Oct 20085, 18.

95 App No 25424/05.

%6 See Observations of the Governments of Lithuania, Portugal, Slovakia and the United
Kingdom Intervening in Application No 25424/05 Ramzy v The Netherlands, 22 Nov 2005
(copy on file with author). The Court also allowed third party interventions on 22 Nov 2005
by the AIRE Centre; Liberty and JUSTICE; and Amnesty International, The Association for
the Prevention of Torture, Human Rights Watch, Interights, The International Commission of
Jurists, Open Society Justice Initiative and Redress (copies on file with author). These
organisations presented the Court with evidence of the evolution of international law (beyond
the Court’s own jurisprudence) on the absolute prohibition of refoulement, as found in
international case law, treaty law and literature.
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could in themselves be contrary to those fundamental rights®” and,
therefore, contrary to Community law.

Should the ECJ be called upon to pronounce on the compatibility of this
provision with international human rights law (a prerequisite for the
legality of EC law), the question arises whether the ECJ would depart from
its established case law and uphold the interpretation developed by
international human rights monitoring bodies in relation to non-derogable
rights. The analysis made above in relation to conflicting obligations of
Member States under international law and EC law in relation to exclusion
from subsidiary protection is also applicable to this context.

Security Grounds in EC Law

Beyond the specific interpretation of security grounds as limitations on
non-derogable rights, the question also arises as to the precise scope of
security grounds under EC law, as limitations on the more general right to
be granted protection derived from the Directive. Guild has argued that,
while international law places few limitations on a state’s obligations to
respect the choices of individuals as to the country in which they live, the
transfer of competence from Member States to the European Community
on matters relating to the entry and stay of non-nationals has resulted in a
right of the individual against the Member State in the event of any
interference by the sovereign state with the exercise of the choice of the
individual. As the Community legislator implements the powers conferred
by the Amsterdam Treaty in respect of third country nationals, they will be
entering into a framework already fixed by the development of free
movement of persons and the position of third country nationals privileged
by agreements between their state of nationality and the Community.®8 It is
in this context that the right to protection as an EC law-based right
enshrined in the Directive and its limitations need to be examined.

The Directive has developed the provisions in Title IV TEC recognising a
right to be granted protection for refugees and other persons protected by
international law against forced removal or the refusal of entry. EC law,
however, allows Member States to restrict rights on certain grounds. Given
that the Directive has only recently been adopted, the ECJ has not yet had
the opportunity to clarify the scope and interpretation given to the
concepts of ‘danger to the community’ or ‘danger to the security of
Member States’ enshrined in the Directive as grounds for exclusion,
revocation, refoulement and the concepts of ‘national security’ and ‘public

°7 Above n 24, para 23.
°8 E Guild, ‘Discretion, Competence and Migration in the European Union’ (1999) 1
European Journal of Migration and Law 62.
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order’ included in the Directive as limitations on the right to access to
benefits, residence permits or travel documents. However, by virtue of their
incorporation in an instrument of EC law, these concepts are subject to the
principles applicable to the interpretation of limitations on the effective
exercise of EC law-based rights.

The limitations that Member States are allowed to impose on entry or
residence of foreign nationals that currently fall under the scope of
application of EC law on ‘public policy’ and ‘public security’ have been the
object of extensive interpretation.”® The principles applicable to the
interpretation of these concepts may be referred to in the future in relation
to the interpretation of the similar concepts enshrined in the Directive. In
the case of the right to free movement of EU citizens, Member States may
refuse such citizens access to their territory when that access would i itself
constitute a danger to public policy, public security or public health.100 The
ECJ has held that this exception is to be interpreted narrowly as it
constitutes a limitation on the right to free movement and, therefore, it
requires that the presence or conduct of the individual constitute a genuine
and sufficiently serious threat to the requirements of public policy affecting
one of the fundamental interests of society.!0!

In its Communication on Restrictions on Freedom of Movement for EC
nationals, the Commission sought to clarify the correct application of
Community law on this matter, in light of the existing case law, legislative
developments and increasing number of complaints against Member States
for the incorrect application of the restrictions. The Commission recalled
that measures on entry and expulsion of non-nationals must be taken
against a common background of respect for human rights and democratic
principles, and that therefore:

[Alny application of the notions of public policy and public security by the
Member States will not only be subject to strict scrutiny so that their scope

% For an analysis of the right of residence of foreigners and the limitations that may be
imposed under EC law on public security and public order, see E Guild, ‘Security of Residence
and Expulsion of Foreigners: European Community Law’, in E Guild and P Minderhoud
(eds), Security of Residence and Expulsion. Protection of Aliens in Europe (The Hague,
Kluwer, 2001) 59-80.

100 Art 39(3) TEC. This provision was developed in Dir 64/221/EEC on the co-ordination
of special measures concerning the movement or residence of foreign nationals which are
justified on grounds of public policy, public security or public health [1964] O] 56/850. The
Dir has been replaced by Dir 2004/38/EC on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States, amending Reg
(EEC) No 1612/68 and repealing Dirs 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC,
75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC [2004] O] L 158/77, that
codifies all existing Community law on freedom of movement of EU citizens and maintains
the possibility to restrict their right to freedom of movement on public policy and public
security (Chap VI).

101 Case 36/75 Rutili [1975] ECR 1291, para 28; Case 30/77 Bouchereau [1977] 1999,
para 35.
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cannot be determined unilaterally by each Member State without being subject
to control by the institutions of the Community, but also that such Community
law scrutiny will be inspired by the basic human rights enshrined in the
European Convention for the Protection of Human Rights and Fundamental
Freedoms.102

Moreover, the measures adopted on these grounds must be applied in
accordance with the principle of proportionality, which requires justified
grounds, justified balance between measure and objective, and justified
balance of interests between individuals and the state.

Given the status of general principles of Community law as part of the
Community legal order, the infringement of which constitutes an infringe-
ment of the Treaty itself or of any rule of law relating to its application,!03
the ECJ may in the future resort to these principles, other than human
rights, to assess the validity and legality of restrictions on the right to be
granted protection. The EC]J has held that general principles of Community
law include the right to sound administration, legal certainty, an effective
remedy, the principle of non-discrimination, the rule of law, fairness,
equity, and the obligation of public authorities to make good the damage
caused by an unlawful act or omission.104

In addition to the principles that apply in the Community legal order
and the scrutiny of Member States” action by the Community institutions,
Member States may remain subject to scrutiny by the European Court of
Human Rights and other international monitoring bodies for their compli-
ance with international human rights law in the safeguarding of Commu-
nity law-based rights. In a recent case, the European Court of Human
Rights found a violation of Article 8 of the Convention in a case relating to
a delay of more than 14 years on the part of the French authorities to issue
a residence permit to a Spanish national, a right that the applicant derives
from Community law. The Court recalled its established case law regarding
the lack of a right to entry or residence of non-nationals under the
Convention, but felt that the case under consideration required a special
approach due to the fact that the right to be issued a residence permit was
one that the applicant enjoyed directly under EC law. The Court further
referred to the ECJ’s well established case law that the issue of a residence
permit for EU nationals is declaratory in nature. Accordingly, the Court

102 European Commission, Communication on the special measures concerning the
movement and residence of citizens of the Union which are justified on grounds of public
policy, public security or public health (Dir 64/221/EEC), COM(1999)372 final, 19 July
1999, at 8.

103 Case T-54/99 max.mobil. Telekommunikation Service v Commission [2002] ECR
11-303, paras 48 and 57.

104 For an overview of general principles of Community law and their standing in the
Community legal order see K Lenaerts, P Van Nuffel, and R Bray (eds), Constitutional Law of
the European Union (London, Sweet & Maxwell, 2005) 711-719.
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considered that Article 8 of the Convention needed to be interpreted in the
light of Community law and, in particular, of the obligations imposed on
Member States regarding the entry and residence of non-nationals.!0
Given that the right to be granted protection derives from the Directive and
that the recognition of refugee status is a declaratory act,'%¢ the Court may
in the future pronounce on breaches of the Convention in light of the
obligations of Member States, derived from Community law, towards
refugees and other protected persons.

EFFECTIVE EXERCISE OF THE RIGHTS ATTACHED TO PROTECTION
STATUS

The content of the status recognised to refugees in the Directive mostly
reflects—and sometimes expands—that of the Refugee Convention, for
instance, in relation to the right of access to employment, education and
health care, notwithstanding concerns in relation to other provisions, as
indicated above. Regrettably, Article 34 of the Refugee Convention, which
requires states parties to facilitate the naturalisation of refugees, has not
been reflected in the Directive.

On the contrary, the status accorded in the Directive to persons under
subsidiary protection is either limited or left largely to the discretion of
Member States. The measures adopted by Member States to give content to
these provisions will, therefore, be scrutinised in relation to their compli-
ance with international law and for their ability to ensure the effective
enjoyment of the right to be granted protection.

Apart from the level of rights that protected persons may be able to
claim, the question arises of the extent to which access to the rights
recognised may be restricted by the imposition of administrative require-
ments. Recital 30 of the Preamble establishes that:

Within the limits set out by international obligations, Member States may lay
down that the granting of benefits with regard to access to employment, social
welfare, health care and access to integration facilities requires the prior issue of
a residence permit.

This requirement found its way into the Directive at the very end of the
negotiation process. Although the Directive had the provisional agreement
of Member States (pending reservations by Germany and Austria) at the
Justice and Home Affairs Council meeting of June 2003,197 the prepara-
tions for the formal adoption of this instrument within the time limit set by

105 App No 51431/99, Aristimuiio Mendizabal v France, judgment of 17 Jan 2006 (not yet
reported), paras 65-69.

106 Ag the Dir, above n 1, itself recognises at Recital 14 of the Preamble.

107 Doc 10576/03 ASILE 40, 19 June 2003.
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the Treaty of Amsterdam required the lifting of reservations by Germany
and Austria. This allowed the United Kingdom to reopen the debate on
provisions already agreed and to which it had not previously entered
reservations regarding the level of socio-economic rights that would be
recognised under the Directive. Although the proposed reduction of the
level of rights was not agreed by all other Member States, a decision was
reached to include a Recital in the Preamble allowing Member States to
require a residence permit as a prerequisite for the enjoyment of certain
socio-economic rights.108

Given that the Preamble has been at times greatly influential in the
interpretation of secondary legislation by the ECJ,19° the question, there-
fore, arises what value this Recital may have as a means of preventing the
enjoyment of the rights attached to refugee and subsidiary protection
status.

On the one hand, Article 24 of the Directive imposes an obligation on
Member States to issue residence permits, although this obligation is
qualified. First, it requires Member States to do so only ‘as soon as
possible’ after the status has been granted. Secondly, it allows for excep-
tions when ‘compelling reasons of national security or public order
otherwise require’. Therefore, in practice, protected persons may be subject
to long delays before they see their residence permits issued, or may never
see them issued at all, which could prevent effective access to the rights
attached to their status.

On the other hand, given that residence permits are issued with a limited
validity (three years for refugees and one year for persons with subsidiary
protection), the non-renewal of permits may become an easy way for
Member States effectively to deny protection without having to engage in a
formal procedure to withdraw status. Explicit indication of this possibility
can be found in Article 21(3), whereby ‘Member States may revoke, end or
refuse to renew or to grant the residence permit of (or to) a refugee’ who
falls under the non-refoulement exception in Article 21(2) for constituting
a danger to the security of the Member State in which he or she finds him-
or herself or to the community of that Member State.

Therefore, there are a number of instances where individuals who have
seen their refugee status recognised or been granted subsidiary protection
may nevertheless find themselves undocumented in the country of asylum
and, therefore, prevented from enjoying the rights attached to their status.
The question therefore arises of the extent to which holding a residence

108 Doc 7482/04 ASILE 16, 22 Mar 2004, Art 22. The Preamble was subsequently agreed
by Justice and Home Affairs Counsellors on 5§ Apr 2004, in preparation for the adoption of
the Dir by the Council on 29 Apr 2004, Doc 8042/04 ASILE 22 OC 319, § Apr 2004.

109 See, for instance, Cases C-184/99 Grzelczyk [2001] ECR I-6193 para 44, and
C-413/99 Baumbast and R [2002] ECR 1-7091.
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permit may constitute a valid requirement for the enjoyment of the
subjective rights of individuals under the Directive.

While the ECJ has already ruled that Member States may require
individuals to comply with certain administrative formalities in order to
have their rights recognised,!10 the lack of compliance by Member States
with such administrative formalities cannot result in preventing the effec-
tive exercise of the rights recognised.

As examined above, given that Articles 13 and 18 of the Directive
recognise a subjective right of refugees and persons eligible for subsidiary
protection respectively to be granted protection under EC law, the better
view is that preventing the enjoyment of the rights attached to protection
status through the imposition of a requirement to hold a residence permit
undermines the very substance of the right to be granted protection and is,
therefore, contrary to EC law. A different interpretation would render
meaningless the right to protection enshrined in the Directive. The consid-
erations expressed above in relation to the limitations of EC law-based
rights on security grounds and on the applicability of general principles of
Community law are also valid in relation to restrictions on the rights
attached to the protection status granted. Likewise, the legality of other
provisions of Community law and the measures adopted by Member States
to implement them, such as the application of the ‘safe third country’
concept, restrictions on the right to appeal and other procedural safe-
guards, will also have to be checked against the effective enjoyment of the
right to be granted protection.

Furthermore, in so far as the socio-economic rights in question are
mandatory on Member States, they give rise to direct effect, as explained
above, and, therefore, individuals may rely on them directly if any Member
State prevents access to those rights on the ground that they do not hold
residence permits.

CONCLUSIONS

The Directive constitutes a major step forward in the recognition of the
rights of refugees and other persons protected by international law. The
obligation of Member States under EC law to grant protection (and to
recognise socio-economic rights) to refugees and to the broader category of
individuals who are not removable under international human rights law
confers upon these individuals a subjective right to be granted asylum,
protected by the Community legal order and enforceable before national
courts and the EC]J.

110 See, for instance, Case C-281/98 Roman Angonese v Cassa di Risparmio di Bolzano—
Italy [2000] ECR 1-4139, para 49.
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The Directive, however, falls short of international standards in a
number of ways, notably, in relation to the qualifying grounds and the
status of individuals under subsidiary protection and to the provisions on
exclusion, revocation and non-refoulement, which should never have
found their way into the Directive. Restrictions and limitations on the right
to be granted protection on security or other grounds are, however, subject
to the applicable principles of Community law, including the protection of
fundamental rights and, therefore, the legality of the Directive’s provisions
and those enacted in national legislation to implement the Directive remain
subject to scrutiny by national courts and the ECJ of these grounds. This
leaves room to argue for an interpretation of this instrument in the light of
all existing and evolving obligations of Member States under international
law.

These shortcomings, as well as the possible conflicting obligations
arising for Member States under EC law and international human rights
law, call for the review of the Directive in the near future in a way that
fully integrates Member States’ obligations under international law.

Beyond the review of provisions that fall short of international stand-
ards, a further reflection on the process and outcomes of the first stage in
the establishment of a Common European Asylum System is called for in
order to ensure that lessons are learned and that the EU lives up to its
commitments to refugees and other categories of protected non-nationals.
While it may not be easy to reconcile the human rights protection
obligations of states with other legitimate interests, including the duty to
prevent the serious threats posed by transnational criminality, states
nevertheless remain bound by their international human rights obligations,
even in the most serious circumstances, whether they act individually or
collectively within international organisations and multilateral arrange-
ments. As Goodwin-Gill has observed, the protection of refugees under EC
law must be clearly premised both on the specific requirements of the
Refugee Convention and its Protocol, and on the foundations of interna-
tional human rights law, the essentials of which are obligations erga ommnes
and much of which is authority from peremptory rules of international law
(jus cogens). ‘State interests may have their place, but the sovereignty of the
state exists within a community of principle.’!1!

Beyond the inherent tensions that complying with conflicting obligations
may pose, it is, however, far from clear that states are doing all in their

11 GS Goodwin-Gill, ‘The Individual Refugee, the 1951 Convention and the Treaty of
Amsterdam’ in E Guild and C Harlow (eds), Implementing Amsterdam. Immigration and
Asylum Rights in EC law (Oxford, Hart, 2001) 160. See also European Commission for
Democracy Through Law (Venice Commission), Opinion on the International Legal Obliga-
tions of Council of Europe Member States in Respect of Secret Detention Facilities and
Inter-State Transport of Prisoners, Opinion No 363/2005, doc CDL-AD(2006)009, 17 Mar
2006.
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power to ensure that their resources are used in the most efficient manner,
thus minimising the actual scope of those tensions.

Some of the outcomes of the first stage in the harmonisation of asylum
policies may be explained by the inexperience of the institutional actors in
the process and the lack of effective dialogue and transparency. The
European Commission’s Directorate-General (DG) for Justice, Freedom
and Security is the newest and smallest of the Commission’s DGs. It was
established only in October 1999, following the entry into force of the
Treaty of Amsterdam on 1 May 1999.112 Observers have pointed out the
fact that during this initial stage the DG may not have had an adequate
level of expertise in EC law (let alone international human rights and
refugee law) and institutional memory regarding co-operation and negotia-
tions. Insiders have also pointed out the lack of experience of the Council
itself in negotiating asylum matters as Community law, after more than
two decades of state co-operation at intergovernmental level. Furthermore,
the lack of transparency on the part of the Council has antagonised the
European Parliament, the consultative role of which has been reduced to a
minimum, with most asylum instruments agreed by the Council in disre-
gard of the Parliament’s calls for amendments, and sometimes even before
the Parliament has adopted its Opinion.''3 The lack of transparency of
Council negotiations also prevented other actors, such as international
organisations, to contribute to the process in a meaningful manner, as their
input was often based on informal accounts and had to take the shape of
encrypted messages in order to maintain the appearance of discretion,
effectively depriving Declaration 17 to the Treaty of Amsterdam of any
meaning.!14

Be that as it may, the first stage of the asylum legislative process has
resulted in the adoption of several pieces of EC legislation, the compliance
of which with the international obligations of states and with the EC’s own
internal legal order has been questioned by the European Parliament,
international organisations and academics. The overall emphasis on find-
ing agreement by all means has led not only to the adoption of a ‘minimum

112.11997] OJ C 340/1. The Commission had previously set up a small task force for
Justice and Home Affairs when the Maastricht Treaty was signed in 1992.

113 See Case C-540/03, above n 24, where the Parliament calls for the annulment of some
of the provisions in the Family Reunification Dir on the ground that they breach fundamental
rights. See also Case C-133/06 Parliament v Council [2006] O] C108/12, where the
Parliament argues, inter alia, that the Council has breached the obligation to co-operate in
good faith.

114 “Consultations shall be established with the United Nations High Commissioner for
Refugees and other relevant international organisations on matters relating to asylum policy’:
Declaration (No 17) on Art 63 (ex Art 73k) of the Treaty establishing the European
Community. See European Union, above n 43.
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common denominator’, but also to provisions inadequately drafted or
worded in such ambiguous terms that they may be in themselves contrary
to EC law. In addition, as one commentator has observed, to rely on
national implementation to cure the defects in EC asylum instruments
would require a prolonged period of legal uncertainty and much litiga-
tion.'15 This will not only be costly for Member States and for individuals,
but will also render the system unable to achieve its stated goals of
harmonisation of the Member States’ asylum systems and the provision of
protection to refugees across the Union.

115 C Costello, ‘“The Asylum Procedures Directive and the Proliferation of Safe Country
Practices: Deterrence, Deflection and the Dismantling of International Protection?’ (2005) 7
European Journal of Migration and Law 54.
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From Dublin Convention to Dublin
Regulation: A Progressive Move?

ANDREW NICOL QC

THE DUBLIN CONVENTION AND REGULATION: THE RULES
ALLOCATING RESPONSIBILITY

HE PURPOSE OF the Dublin II Regulation! is ‘to establish the

criteria and mechanisms for determining the Member State respon-

sible for examining an asylum application lodged in one of the
Member States by a third country national’. It is the successor to the
Dublin Convention? and closely follows the earlier instrument in its
methodology for allocating responsibility as between the Member States,
that is by:

— setting out a formal hierarchy of rules for determining which Member
State is responsible;

— establishing a procedural framework by which one Member State can
be asked to take over responsibility for an asylum seeker from another
Member State; and

— setting up an ad hoc committee to resolve issues that arise over the
working out of the rules as between the Member States.

The substance of the hierarchy of rules in the Regulation is also broadly
similar to that established by the Convention. To identify the Member
State responsible, one works through the hierarchy in strict order until a
situation matching the one in issue is identified.

In simplified terms, the Convention’s hierarchy is as follows:

— state where a family member has been recognised as a refugee (Article
4);

! Council Reg (EC) No 343/2003 of 18 Feb 2003, [2003] O] L 50/1.

2 Convention Determining the State Responsible for Examining Applications for Asylum
Lodged in One of the Member States of the European Communities, Dublin, 15 June 1990.
Although agreed in 1990, it did not come into force until 1997.
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— state which has issued a valid residence permit or visa (Article 5);

— state whose borders the applicant crossed irregularly having come
from a non-Member State (Article 6);

— state responsible for controlling entry into the territory of the Member
States (except where a visa requirement is waived and a second
Member State later also waives a visa requirement) (Article 7);

— state in whose international transit zone the application is made
(Article 7(3));

— if no other Member State is responsible, the state where the application
for asylum is lodged (Article 8).

The Regulation’s hierarchy, again in simplified terms is as follows:

— state where the family of an unaccompanied minor is legally present
(Article 6);

— in the absence of a family member, the state where an unaccompanied
minor lodges his application (Article 6);

— state where a family member has been allowed to reside as a refugee
(Article 7);

— state where a family member has an outstanding substantive applica-
tion for asylum (Article 8);

— state which has issued a valid residence permit or visa (Article 9);

— state whose borders the applicant crossed irregularly having come
from a non-Member State (Article 10);

— state which waives a visa requirement unless a second Member state
also waives a visa requirement (Article 11);

— state in whose international transit zone an application is made
(Article 12);

— if no other Member State is responsible, the state where the application
for asylum is made (Article 13).

Underlying the somewhat complex table of rules of the Regulation is the
premise that the asylum applicant should not have a free choice as to
which Member State should consider the substance of the application.

APPLICANTS’ CHOICE, MEMBER STATES’ BENEFITS

While the Regulation was being negotiated, the UK Immigration Law
Practitioners’ Association (ILPA) and others argued strongly against this
premise which, as can be seen, had also lain behind the Dublin Conven-
tion’s criteria. Giving primacy to the asylum applicant’s choice would have
made good sense in terms of common humanity because it would have
minimised the trauma of delaying substantive consideration of the asylum
claim. It would have made sense in terms of integration of successful
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applicants (surely more likely if this took place in the applicant’s country of
choice). It would have saved the administrative effort and cost of trying to
establish which country was the right one according to the hierarchy of
criteria. The outcome of all this work appears to have been extremely
limited. Such data as are available show that only a tiny fraction of asylum
applicants, about 1.7 per cent, led to transfers as a result of the Dublin
Convention.3 It is even harder to calculate the net effect (ie the number of
applicants transferred out of a particular Member State less the number of
applicants which that Member State was required to take back under the
Dublin Convention), but this will necessarily have reduced the ‘benefit’ of
Dublin for Member States even more. Finally, the Dublin Convention
hierarchy puts a disproportionate burden on those Member States which
were the most popular points of entry into the European Union from
outside.* So far as the Convention did produce results, in crude terms
Britain stood to gain; Greece and Italy stood to lose.

Although the Commission saw the logic of these arguments, Member
States remained firm and clung to the premise that the asylum applicant’s
choice of state of refuge should be the last, not the first, determining factor.
Early data on the effect of the Dublin II Regulation shows a very similar
pattern to that which was experienced under the Convention: namely, a
small number of transfers; for countries such as the UK an even smaller
number of net transfers and a disproportionate burden on countries on the
Eastern and Southern borders of the EC.3

In some circumstances, the applicant’s choice does play a more impor-
tant part. This was true to a limited extent under the Convention, and the
circumstances have been expanded somewhat under the Regulation. Thus,
both the Convention and the Regulation allow (but do not require) a
Member State to consider the substance of the asylum claim on humanitar-
ian grounds, even though it is not the state responsible under the
criteria—but only if the asylum applicant consents (see Convention Article
9 and Regulation Article 15—the ‘humanitarian clause’). Whether on these
or other grounds, a Member State is free to accept responsibility for

3 See European Commission Staff Working Paper referred to in E Guild, ‘Seeking Asylum:
Storm Clouds Between International Commitments and EU Measures’ [2004] EL Rev 198,
207.

4 See, for instance, E Thielemann, ‘Why Asylum Policy Harmonisation Undermines
Refugee Burden Sharing’ (2004) 6 European Journal of Migration and Law 47, which also
seeks to analyse reasons for an asylum seeker’s choice of country.

5 See The Dublin Il Regulation: A UNHCR Discussion Paper, Apr 2006 available at
http://www.unhcr.org/cgi-bin/texis/vtx/home/opendoc.pdf; and ECRE, Summary Report on
the Application of the Dublin II Regulation in Europe, Mar 2006, available at http:/
www.ecre.org/positions/ECRE %20Summary %20Report%200n%20Dublin %2007.03.06 %
20-%20final.pdf. The full report is at http://www.ecre.org/positions/ECRE%20
Dublin%20Report%2007.03.06 %20-%20final.pdf.
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considering an asylum application even if it is not the state responsible
under the criteria (see Convention Article 3(4) and Regulation Article
3(2)—the ‘sovereignty clause’). The Convention had said expressly that the
person concerned must consent in this context. This condition is not
repeated in the Regulation, although it may be thought that consent could
usually be inferred from the very fact that the asylum application had been
lodged.¢ All of these circumstances depend on the state where the applica-
tion is lodged agreeing to consider it. The experience under the Convention
was that states were parsimonious in exercising their discretion in favour
of the asylum seeker. A significant innovation in the Regulation concerns
the position of unaccompanied minors who do not have a family member.
In their case, the state where the application is lodged is responsible—see
Article 6. Thus in their case choice of the state of refuge is given
pre-eminence. Indeed, the treatment of unaccompanied minor asylum
applicants is one of the real improvements in the Regulation over the
Convention.

The asylum applicant’s consent is also necessary in another situation. If
the applicant has a family member resident with refugee status in a
Member State, that state will be responsible for determining the applica-
tion, but only if the applicant so desires. This was the case under the
Convention—see Article 4—and remains the case under the Regulation—
see Article 7. Regulation Article 7 requires that the family member already
has had his or her refugee status acknowledged by the Member State in
question. However, a further innovation in the Regulation is the introduc-
tion of a new step in the hierarchy. A Member State which has yet to make
a first decision on the substance of a person’s asylum application will now
be responsible for considering the application from another family mem-
ber. Again the new applicant must consent—see Article 8.7

The term ‘family member’ was defined narrowly under the Convention
as ‘the spouse of the applicant for asylum or his or her unmarried child
who is a minor of under 18 years, or his or her father or mother where the
applicant for asylum is himself or herself an unmarried child who is a
minor under 18 years’—see Article 4. The Regulation tightens this defini-
tion in some respects and relaxes it in others. It tightens the definition by
adding the condition that the relationships must have existed in the
country of origin. Children are also included only if still minors and

¢ This will not always be so. See for instance R (Ahmed Shabh) v Secretary of State for the
Home Department, 12 Mar 2001, [2001] EWHC Admin 197, [2001] ImmAR 419 where the
applicant claimed that it was only through force of circumstance that he lodged an asylum
claim in another Member State. There is some evidence that certain states use the ‘sovereignty
clause’ in order to dispose of asylum claims expeditiously and negatively through fast track
procedures: see the UNHCR and ECRE reports, above n 5.

7 For the purposes of Arts 7 and 8 of the Reg (and also Arts 15(1) and 21(3)) consent must
be given in writing: see Commission Reg (EC) No 1560/2003, below n 22, Art 17(1).



From Dublin Convention to Dublin Regulation 269

unmarried and dependent. However, the Regulation broadens the defini-
tion by including an ‘unmarried partner in a stable relationship where the
legislation or practice of the Member State concerned treats unmarried
couples in a way comparable to married couples under its law relating to
aliens’. Correspondingly, children of the couple or the applicant will count
whether ‘they were born in or out of wedlock or adopted as defined under
national law’—see Article 2(i).

DETERRING MULTIPLE APPLICATIONS

The Convention and the Regulation have had another function—and that
is to reduce the number of multiple applications for asylum in different
Member States. Thus, under Article 11 of the Convention a Member State
had an obligation to take charge of an applicant whose application for
asylum it was responsible for considering, and to take back an applicant
whose application it was already considering or whose application it had
rejected and who was illegally present in another Member State. Substan-
tially the same obligations are contained in the Regulation—see Article 16.
The prospect of multiple applications being detected has increased with the
establishment of EURODAC, a European-wide database of the fingerprints
of asylum applicants.® This has been in operation since January 2003. In
May 2004, EURODAC reported that in its first year of operation it had
successfully processed in 246,902 fingerprints of asylum seekers, 7,857
fingerprints of people crossing the borders illegally, and 16,814 finger-
prints of people apprehended on the territory of a Member State in an
illegal situation. It detected multiple applications in 17,287 (7 per cent) of
the cases.?

The reasons for multiple applications are likely to be complex. No doubt
Member States believe that they are largely due to persons making a
second or further attempt to achieve the refugee status to which the first
refusal showed they were not entitled. In some cases this may be so. In
others, an asylum application may be repeated in another country because
the claim was not adequately presented on the first occasion. We have all
too many instances in the UK of justified claims being denied because of
poor representation (or none), inadequate exploration of the reasons for
seeking asylum or simply an over-hasty processing of the application
contributing to a wrongful rejection. A further reason for multiple applica-
tions, at least in the past, has been a difference of interpretation of the UN
Convention relating to the Status of Refugees (Refugee Convention) in

8 Established under Council Reg (EC) No 2725/2000, [2000] OJ L 316/1.
° First annual report to the Council and the European Parliament on the activities of the
EURODAC Central Unit, SEC(2004)557, 5 May 2004.
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various Member States. Notoriously, this manifested itself in the attitude
towards persecution by non-state agents. Germany and France did not
consider that ill-treatment feared from such a source could qualify a person
as a refugee, unless the state was in some way responsible for the
persecution. Other states, including the UK, did not interpret the Refugee
Convention as requiring state responsibility.19 Although the Refugee Con-
vention contemplates that the International Court of Justice (ICJ) will be
competent to resolve disputes over the Convention—see Refugee Conven-
tion Article 38—no state has ever invoked the ICJ’s jurisdiction in this
regard and (by contrast, for instance to the European Court of Human
Rights) only states have standing to do so.

The Council’s Directive on refugee status!! (also known as the Qualifi-
cation Directive) will go some way to reducing this phenomenon. Its
criteria for refugee status include the possibility of persecution by non-state
agents (see Article 6), but only if the state of origin is unable or unwilling
to provide protection. The expansion in Article 7 of the concept of a lack
of state protection has plainly drawn on the UK’s jurisprudence.'2 While
this Directive will reduce the legitimate case for multiple applications for
asylum, it is not likely to eliminate it. After all, the Directive purports to
establish only minimum standards and Article 3 recognises expressly that
Member States are free to apply more favourable standards. Indeed, as a
regional organisation, the EU through none of its organs could determine
authoritatively the extent of a state’s obligations under the UN Refugee
Convention.

THE JURISPRUDENTIAL STATUS OF THE CONVENTION AND THE
REGULATION

The Regulation does differ from the Convention in its jurisprudential
status. The Convention was a treaty which was entered into by the
Member States as part of the third pillar. The third pillar arrangements
took place intentionally outside the normal institutional structures of the
Community. This was important. At a Community level, it meant that the
European Court of Justice (ECJ) had no jurisdiction with regard to the
Convention. At the level of UK law, it meant that the Convention did not

10" See R v Secretary of State for the Home Department ex parte Adan [2001] 2 AC 477,
though the need to show an insufficiency of state protection where persecution was feared
from non-state agents (see Horvath v Secretary of State for the Home Department [2001] 1
AC 489) narrowed the difference in practice.

" Council Dir 2004/83/EC of 29 Apr 2004 on minimum standards for the qualification
and status of third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted, [2004] O]
L 304/12.

12 See above n 10.
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rank as a European Treaty for the purposes of the European Communities
Act 1972. It did not have the special status which that statute conferred.
Instead, it was like any other unincorporated treaty. In a series of decisions,
the English courts held that in consequence it could not be relied upon to
create duties (as a matter of domestic law) on the UK government or rights
(again as a matter of domestic law) for asylum applicants.!3

The legal origin of the Regulation is very different. The Amsterdam
Treaty brought the third pillar into the regular institutional framework of
the Community. Specifically, Article 63 of Title IV of the EC Treaty
provides:

The Council ... shall within a period of five years after the entry into force of the
Treaty of Amsterdam, adopt: (1) measures on asylum, in accordance with the
Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967
relating to the status of refugees and other relevant treaties, within the following
areas: (a) criteria and mechanisms for determining which Member State is
responsible for considering an application for asylum submitted by a national of
a third country in one of the Member States.

The Regulation is the result.
The jurisdiction of the EC]J in this respect is governed by Article 68 of
the EC Treaty which provides:

(1) Article 234 [which allows for national courts to make references to the ECJ]
shall apply to [Title IV] under the following circumstances and conditions: where
a question on the interpretation of this title or on the validity or interpretation of
acts of the institutions of the Community based on this title is raised in a case
pending before a court or a tribunal of a Member State against whose decisions
there is no judicial remedy under national law, that court or tribunal shall, if it
considers that a decision on the question is necessary to enable it to give
judgment, request the Court of Justice to give a ruling thereon.

(3) the Council, the Commission, or a Member State may request the Court of
Justice to give a ruling on a question of interpretation of this title or of acts of
the institutions of the Community based on this title. The ruling given by the
Court of Justice in response to such a request shall not apply to judgments of
courts or tribunals of the Member States which have become res judicata.

Thus the ability of a national court to refer a question about the
Regulation (or the other Community measures adopted under Title IV) is
more limited than in relation to other EU matters.!* In particular it is only

13 See for instance Zeqiri v Secretary of State for the Home Department [2002] Imm AR
42 (CA). Also, A Nicol and S Harrison, “The Law and Practice in Relation to the Dublin
Convention’ (1999) 1 European Journal of Migration and Law 465.

14 The problems arising from this limited jurisdiction of the ECJ over Title IV measures are
analysed in Ch 3 in this volume.
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‘a court or tribunal ... against whose decisions there is no judicial remedy
under national law’ that can make a reference. In the English context, this
means for most purposes the House of Lords. Does it make a difference
that an appeal to the House of Lords is dependent on the grant of
permission to appeal (as, for that matter, is access to the Court of Appeal
from either the High Court or the Asylum and Immigration Tribunal)?
Based on the ECJ’s reaction to similar wording in other provisions, the
answer would seem to be ‘no’.1S However, if a case did reach the House of
Lords and a question of interpretation or validity arose which was not acte
claire the House would be obliged to make a reference to the EC]J.

While a reference to the EC]J in relation to the Regulation from the
English courts will, therefore, be a rare event, there is more scope for the
Regulation being considered at the national level. Article 29 of the
Regulation provides that ‘[t]his Regulation shall be binding in its entirety
and directly applicable in the Member States in conformity with the Treaty
establishing the European Community’. Without further domestic legisla-
tion, therefore, this Regulation becomes a part of UK domestic law. The
argument that once took place in relation to the Dublin Convention,
namely that it was a mere unincorporated treaty conferring neither rights
nor duties, will be an anachronism.

The ancient regime does still govern the residue of old applications
making their way through the system.

The Regulation applies to applications for asylum lodged from 1
September 2003 and, from that date, to any request to take charge or to
take back asylum seekers irrespective of the date on which the application
was made. The Member State responsible for the examination of an
asylum application submitted before that date is to be determined in
accordance with the Dublin Convention—see Article 29 of the Regulation.
There are still many cases going through the system where the application
was lodged and the request to take charge or take back and some other
Member State accepted responsibility all before 1 September 2003.

Mobhammed Omar v Secretary of State for the Home Department'¢ was
a hybrid situation. The applicant, a Somali, had claimed asylum in Italy in
May 2003. In June 2003 he travelled to England and claimed asylum here.
In July, the UK asked Italy to take him back. The Italians failed to respond.
After more than three months, the UK said that, if there was no response
within a week, Italy would be deemed to have accepted responsibility.
Article 11(4) of the Convention said that failure by a requested state to act

15 See Case C-99/00 Lyckeskog [2002] ECR I-4839, discussed by E Guild in ‘Making
References to the European Court of Justice: Some Considerations Regarding Asylum’, paper
for the International Association of Refugee Law Judges Conference, Edinburgh, 12-13 Nov
2004.

16 [2005] EWCA Civ 285, 16 Mar 2005.



From Dublin Convention to Dublin Regulation 273

within three months was tantamount to accepting the claim. Italy did
accept in January 2004. The Convention said that removal should then
take place within one month (Article 11(5)), and it was not until more than
a month had elapsed that removal directions were set. The applicant
argued that after 1 September 2003 he was entitled to rely on the direct
effect of the Regulation. The Dublin Convention criteria applied to his
case. Under those criteria, the UK had only one month to remove him to
Italy after that country’s acceptance of responsibility. Having failed to do
s0, it was now for the UK to consider his asylum application.

This argument was rejected by the Court of Appeal. Sir Swinton Thomas
distinguished between the ‘criteria’ in the Dublin Convention, which the
Regulation said should be applied to transitional cases such as this, and the
‘mechanisms’ in the Dublin Convention, which were not referred to or
given direct effect by the Regulation. Chadwick L] thought that it was not
easy to divorce the mechanisms from the criteria, but he (like the other
members of the Court) observed that the Convention prescribed no
consequences if the one-month time limit was missed. At best the applicant
could insist on effect being given to his substantive right to have his asylum
application determined in Italy and could have obtained an order for his
prompt removal to Italy, but this was the very opposite of what he wanted
to achieve.

The case does highlight other differences between the Convention and
the Regulation. In the first place the time for the requested state to respond
is much shorter. Under the Convention it was three months (and, in
default, acceptance of the request was to be presumed—see Convention
Article 11(4)). Under the Regulation the time for reply has been abridged
to two months, and only one month in a case where the requesting state
has asked for an urgent reply. Again, in default of a timely reply,
acceptance is to be presumed—see Regulation Article 18(7). On the other
hand, the maximum time for the actual transfer after acceptance is
increased. It should still take place promptly, but the maximum period is
now six months. However, unlike the Convention, which provided for no
consequences if the maximum time was exceeded, the Regulation says that
after the maximum period responsibility for considering the substantive
asylum application passes to the state where the application was lodged.
There is some greater leeway if the applicant is imprisoned or absconds,
but even in these cases after a maximum of one year where the person has
been imprisoned, or 18 months if he has absconded, responsibility for
considering the asylum claim will still revert to the state where the
application was lodged.

The Convention remained relevant (for a limited period at least) in
relation to Denmark. The UK and Ireland chose to opt in to the
Regulation. Denmark did not at first, and until 1 April 2006 the Conven-
tion continued to regulate the position as between Denmark and the other
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Member States.!'” However, at the Council meeting on 7 March 2005 it
was announced that Denmark would now accept the Dublin II Regulation
and EURODAC. The matter was concluded by an agreement between the
EC and Denmark in 2006.'8 Norway and Iceland have agreed to abide by
the Regulation, and so they are treated in the same way as Member
States.!?

Even though the Regulation is directly applicable, the familiar distinc-
tion between powers and duties remains important. There is an obligation
on the Member State which can be identified as responsible to consider the
application substantively. Article 15, the humanitarian clause, is couched in
altogether different language. It says a Member State which is not
responsible may bring together family members or other dependent rela-
tives, in particular on humanitarian or cultural grounds (Article 15(1));
where dependency is due to pregnancy, a new-born child, serious illness,
severe handicap or old age, Member States ‘should normally’ bring
together the family members (Article 15(2)) and Member States ‘shall if
possible’ unite an unaccompanied minor with his relatives (Article 15(3)).
In the one, incompletely reported, case on this provision, the UK Court of
Appeal thought that it gave no rights to the individual but provided a
framework for agreement between the Member States,2? and, in the
absence of an arguable claim under Article 8 of the European Convention
on Human Rights, the Secretary of State was entitled to remove the asylum
seeker to the Member State responsible under the ordinary criteria.2!

Again, even though the Regulation is directly applicable, the mechanisms
which it establishes necessarily involve a great deal of inter-state dialogue.
The Commission’s Regulation2? supplements the Council’s Regulation. It
prescribes forms to be used and lists in detail means of proof which are (a)
probative and (b) indicative of the various matters which are relevant to
establishing which Member State is responsible. The Dublin Convention

17" See Recitals 18 and 19 of the Preamble to the Reg, above n 1.

18 12006] OJ L 66/38.

19 See Council Dec 2001/258/EC of 15 Mar 2001 concerning the conclusion of an
Agreement between the European Community and the Republic of Iceland and the Kingdom
of Norway concerning the criteria and mechanisms for establishing the State responsible for
examining a request for asylum lodged in a Member State or Iceland or Norway [2001] OJ L
93/38.

20 The Commission’s Reg (EC) No 1560/2003, below n 22, envisages that the initiative of
requesting another Member State to take charge will be taken by the Member State where the
application was lodged or the Member State responsible: see Art 13(1).

21 R (G) v Secretary of State for the Home Department, 13 Apr 2005 (CA) (Maurice Kay,
Buxton and Neuberger L]J). I am grateful to Lugmani Thompson, solicitors for the appellant,
for a note of the decision.

22 Commission Reg (EC) No 1560/2003 of 2 Sept 2003 laying down detailed rules for the
application of Council Reg (EC) No 343/2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one
of the Member States by a third-country national [2003] OJ L 222/3.
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had established a committee for resolving disputes between the Member
States. The Council’s Regulation also requires a committee—see Article
27—and the Commission’s Regulation provides that this Committee may
be used to conciliate disputes over the humanitarian clause—see Article 14
of the Commission’s Regulation.

The Council’s Regulation contemplates that a decision that a person is to
be taken back or taken in charge by another Member State may be the
subject of appeal or review, but this is not to suspend the decision unless
the court so decides on a case-by-case basis—see Regulation Articles 19(2)
and 20(1)(e). So far as the UK is concerned, there will be no right of appeal
to the Asylum and Immigration Tribunal, and any challenge will have to be
brought by way of judicial review.23

CONCLUSIONS

The Dublin Convention was the subject of a great deal of criticism from
the UK government because of the slowness and inefficiency of its
administrative procedures. Very soon the UK and the other Member States
will have to prepare their submissions to the Commission to enable it to
prepare a report on the Regulation in 2006—see Article 28.24 It remains to
be seen whether the numbers of asylum seekers who are transferred are
significantly higher than under the Dublin Convention.2s For asylum
seekers themselves, the major disappointment is in the terms of the
Regulation itself which, like the Convention, turned its back on the
principle that their choice of refuge should be the first rather than the last
criterion for determining the state responsible for examining their claims
for asylum. The unfairness between Member States is reduced to only a
very small degree by the EU programmes for financial assistance to the
Member States with large numbers of asylum applicants. Some grants have
been made under the European Refugee Fund (ERF), but they have been on
a very modest scale. Although the second phase of the fund has increased
the level of funding somewhat, it is still not at a level which is likely to
make a very substantial impact.26 Like the Convention before it, the
Regulation has stopped some of the previous obnoxious practices. The
phenomenon of asylum applicants being bounced around like shuttlecocks

23 See Asylum and Immigration (Treatment of Claimants, etc) Act 2004, sch 3, para S.

2* The Hague Programme, agreed in Nov 2004, contemplates that the review of the First
Phase Instruments (of which the Reg is one) will not take place until 2007.

25 Early indications are that they will not be. See “The Dublin II Regulation: A UNHCR
Discussion Paper’, above n 5, which also contains an interesting review of differing national
practices in relation to the Reg.

26 ERF I is expected to provide €114 million over the period 2005-6 and projected to rise
to a total of €604 million over 2005-10—see ECRE, Information Note on the Council
Decision Establishing the ERF for the period 2005-2010, Dec 2004.
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from one European country to another with none taking responsibility has
gone. The need to establish explicit and express assumption of responsibil-
ity means that it is (largely at least) no longer the case that an asylum
seeker can be removed from one country without the other taking up the
responsibility of examining the claim. There was much anecdotal evidence
of this happening under various bilateral agreements between the UK and
other states before the Dublin Convention came into effect.2” But these
advantages should not be exaggerated. There is some evidence that the
uneven allocation of responsibilities among the Member States has led
some countries to adopt practices which effectively negate the principal
purpose of the Regulation, and the Convention before it. The Greek
authorities will, for instance, sometimes treat an asylum application as
effectively abandoned if the person concerned moves on to another country
before it has been determined. In consequence, several other European
countries will not regard Greece as a ‘safe country’ to which an asylum
claimant can be sent without risk of onward refoulement.28 Furthermore,
both the Convention and the Regulation determine which is the state
responsible as between the Member States. Both permit the responsible
Member State to remove the person concerned (where this is possible) to
some third ‘safe’ non-Member State (Convention Article 3(5) and Regula-
tion Article 3(3)). There is a continuing enthusiasm for pushing the
responsibility for asylum seekers away. This is also shown by the entry into
readmission agreements both by Member States and third countries on a
bilateral basis and by the EU itself.2°

27 See Nicol and Harrison, above n 13.

28 See both the UNHCR and ECRE reports, above n 5. The European Court of Human
Rights has emphasised that regional treaties such as the Dublin Convention do not displace
Contracting States’ obligations under the European Convention on Human Rights: App No
43844/98, TI v UK [2000] INLR 211, 228.

29 On readmission agreements and responsibility-shifting to third countries of origin or
transit see Chs 11 and 9 in this volume, respectively.
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The External Dimension of the EU’s
Asylum and Immigration Policies:

Old Concerns and New Approaches

ANNELIESE BALDACCINI®

INTRODUCTION

HE EXTERNAL DIMENSION of immigration and asylum poli-

cies is taking up a significant proportion of the Union’s current

efforts in the field of freedom, security and justice. The importance
of integrating these matters into the EU’ external policies is, however, by
no means a new concern. Early policy governing the external aspects of
migration developed, in a piecemeal fashion, as a response to the actual
influx of persons fleeing the conflict in the Balkans and the scare of a
potential influx created by the greater mobility which followed the end of
the Cold War and the breakdown of the Soviet Union.! A Commission
Communication dating back to 1994 drew attention to the need for an
overall approach in the field of immigration and asylum, which would
include in particular the reduction of migratory pressure on Europe by
co-operation with third countries of origin.2 A framework for discussion
on external migration policies was defined in 1999 by the Treaty of
Amsterdam and the Tampere European Council. However, whereas atten-
tion at first was on the need to strengthen policies that focus on the root

* This is a revised and updated version of a paper published previously. See A
Baldaccini, ‘EU Partnerships under the Hague Programme: Trading Immigration
Controls for Refugee Needs’ (2005) 1 JUSTICE Journal 50. The views expressed in this
chapter are those of the author alone.

! See S Peers, ‘Irregular Immigration and EU External Relations’ in B Bogusz, R
Cholewinski, A Cygan and E Szyszczak (eds), Irregular Migration and Human Rights:
Theoretical, European and International Perspectives (Leiden/Boston, Martinus Nijhoff,
2004) at 206.

2 Communication from the Commission to the Council and the European Parliament on
immigration and asylum policies, COM(94)23 final.
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causes of migration, more recently the emphasis has shifted to containing
refugees in their regions of origin or in transit countries and externalising
responsibility for asylum seekers.

This development may be seen as the inevitable culmination of ‘internal’
policies placing emphasis on border control and management at the
expense of refugee protection needs. For over two decades, individual
Member States have introduced increasingly restrictive measures in their
asylum policies, which variously included increased use of immigration
detention, the withdrawal of social benefits, safe third country practices
and lack of effective opportunities to challenge detention and deportation,
resulting in increased risk of refoulement. Similarly, at the EU level,
Member States have been developing common standards for the treatment
of asylum seekers which, whilst in principle seeking to uphold the right to
seek asylum and the obligations of the Refugee Convention, have primarily
focused on restriction rather than protection, in the ill-conceived hope that
this would keep potential asylum seekers out of and away from Europe.

It is perhaps in this failure at controlling a phenomenon that, by its very
nature and because of clear international obligations, is not one that can be
easily managed that emphasis shifted to placing responsibility for process-
ing claims and providing protection on third countries outside the EU. We
find evidence of this drive towards subcontracting protection duties to
third countries in the EU legislative process, particularly in the attempt to
secure a broad interpretation of the ‘safe third country’ concept. There
have also been bolder attempts by Member States to achieve a paradigm
shift in the international protection regime. These attempts predate the
more recent initiatives outlined in the Union’s latest multi-annual work
programme, but have influenced thinking in the area of external policies.

This chapter will trace the development of the external dimension of the
EU’s immigration and asylum policy and then concentrate on some key
features of the external agenda as set out in the programme adopted in The
Hague. It will try to answer two questions. First, why has the integration
of asylum and immigration into the EU’s relationship with third countries
become a major drive of EU policy in this field? Secondly, what does this
policy want to achieve and what implications does it have in practice?

DEVELOPING AN EXTERNAL MIGRATION POLICY

The Austrian Strategy

In tracing the development of the external dimension of the EU’s immigra-
tion and asylum policy in the post-Amsterdam era, it seems apt to use as
the starting point the controversial proposals that were made by the
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Austrian EU Presidency in 1998.3 A confidential strategy paper, leaked in
July 1998, remarks disappointedly on the failure of past policies to stem
the flow of illegal immigrants and asylum seekers and outlines a new
strategy to reduce migratory pressure the essential elements of which are:

— To link in a common approach all migration-related decisions within
EU institutions, ie justice and home affairs, foreign policy, economic
relations with third countries, association agreements, and ‘structural
dialogue’ with countries applying for EU membership;

— To use political leverage in agreements with migrants’ countries of
origin and transit, eg to make aid dependent on visa questions, greater
ease of border crossing on guarantees of readmission, trade on
effective measures to reduce push factors;

— To create concentric circles of co-operating states in place of “fortress
Europe’ and engage these circles of friends around Europe in policing
the EU borders from the outside in return for trade and aid conces-
sions depending on the political muscle that could be used by the EU.

This last element resembles closely the current European Neighbourhood
Policy—an aspect of the external dimension that will be addressed in the
last section of this chapter.

The second category of proposals relates to the refugee protection
regime which the strategy paper bluntly proposes to dismantle. In essence,
the Austrian strategy paper proposes the consideration of a ‘new approach’
to refugee protection based not so much on legal procedures focusing on
the individual case as on a political offer on the part of the host country.
The paper recognised that this would imply a departure from prevailing
international standards of refugee protection which would have to be
achieved in time and would require a redefinition of the role of the
UNHCR.

The paper also suggests that refugee status should be dispensed with on
account of the fact that recognising a refugee under the Geneva Conven-
tion encourages permanent settlement in the host country, whereas it
should be ‘possible and internationally acceptable for such people to return
home’ at some point in time.

The bluntness of this paper, probably due to the fact that it was not
intended for public disclosure, is astonishing and the proposals met
obvious concern and condemnation. Elements of them have, however,

3 Strategy paper on immigration and asylum policy from the Austrian Council Presidency
to the K4 Committee, 1 July 1998, 9809/98 CK4 27, ASIM 170. The wording of later
versions of the paper was somewhat watered down: see, eg, the second draft of 29 Sept
(9809/1/98).
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become recurrent themes in the European asylum debate and resurfaced in
various guises in subsequent initiatives by Member States and EU institu-
tions.

From Root Causes to Control of Migration

At the time of the Tampere European Council in October 1999, much of
the EU’ policy on asylum was concerned with ‘harmonising’” Member
States’ laws and practices, building on the legal framework created by the
1997 Amsterdam Treaty. The Tampere Conclusions laid little stress on the
broader external migration agenda, apart from drawing attention to the
contribution which the EU’ various external policies (in aid, trade, etc)
could make in addressing the underlying causes of migration flows and in
encouraging the conclusion of readmission agreements.*

Focus on integrating asylum and immigration into the EU’ broader
external policies was stepped up at the Seville European Council in 2002,
which sought to add a complementary approach to that of root causes
advocated at Tampere. At Seville, Heads of State and Government urged
that ‘any future co-operation, association or equivalent agreement which
the European Union or the European Community concludes with any
country should include a clause on joint management of migration flows
and on compulsory readmission in the event of illegal immigration’.> Most
notably, the Council introduced the concept of negative migration condi-
tionality, ie the threat to reduce the level of EU relations with a third
country in cases of ‘an unjustified lack of co-operation in joint manage-
ment of migration flows’.¢ There had been talk of reducing development
aid to countries that did not co-operate with EU demands on immigration
but this was objected to by a group of Member States.” There remained,
however, political ambiguity in the Conclusions as regards the measures
that might be taken, the legal basis for deciding on whether a state had
failed to co-operate and the substantive grounds for concluding that there
had been such a failure.

The Thessaloniki European Council in June 2003 reiterated the need to
monitor third countries’ co-operation in the field of illegal migration and
called for the development of an evaluation mechanism. This was to
include the participation of third countries in relevant international human
rights and refugee protection instruments; their co-operation in the
readmission and return of their nationals and of third country nationals;

4 Presidency Conclusions, Tampere European Council, 15-16 Oct 1999.

> Presidency Conclusions, Seville European Council, 21-22 June 2002, para 33.
¢ Ibid, para 36.

7 See ‘EU rejects Blair’s line on asylum’, The Observer, 23 June 2002.
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efforts in border control and the interception of illegal immigrants; the
creation of asylum systems, with specific reference to access to effective
protection; and efforts in re-documentation of their nationals.® The practi-
cal consequences of inadequate co-operation on these issues were still not
addressed. Notably absent was also any residual reference to addressing
the root causes of migration flows within the Union’s relations with third
countries. Instead, further scope for developing external policies on cross-
border co-operation was provided by the Thessaloniki summit’s endorse-
ment of the Conclusions of the June 2003 General Affairs and External
Relations Council calling for intensified partnership with the EU’s eastern
and southern neighbours.® A new framework for relations with neighbour-
ing countries was to provide the basis for developing a new range of
policies with the aim of bringing those countries closer to the EU.

The UK Proposals

A different strategy for engaging with third countries on issues around
immigration and asylum was offered by the UK government early in 2003
when it presented to its EU partners ideas on new international approaches
to asylum.'9 Purportedly designed to support the creation of an equitable
asylum system globally, the UK proposals advocated Regional Protection
Areas and processing centres in transit routes to Europe. The latter—called
Transit Processing Centres—were unambiguously to be holding camps for
extra-territorial processing of asylum seekers, who either had made it to
the territory of the EU or had been intercepted en route to the EU.
Regional management involved long-term action in the source regions to
address root causes of migration through effective use of development
assistance, to increase protection capability, and to develop resettlement
routes. Regional intervention also included inducing source countries to
accept returns via the conclusion of readmission agreements. It was further

8 Presidency Conclusions, Thessaloniki European Council, 19-20 June 2003, para 19. The
first set of countries chosen (Albania, China, Libya, Morocco, Russia, Serbia and Montene-
gro, Tunisia and Ukraine) has been the subject of a pilot monitoring and evaluation report
prepared during 2004 and published in July 2005. See Communication on the monitoring and
evaluation mechanism of the third countries in the field of the fight against illegal
immigration, COM(2005)352 final. The conclusions of this first report and the direction and
methodology of future reports are being discussed in the High Level Working Group on
Asylum and Migration—a cross-pillar group attended by the officials from the Member
States’ home, foreign and development departments.

® General Affairs and External Relations Council, Conclusions on a Wider Europe—New
Neighbourhood, 16 June 2003, available at http://ec.europa.eu/world/enp/pdf/cc06_03.pdf.

10 New international approaches to asylum processing and protection, paper submitted by
the Prime Minister, Tony Blair, to the Greek Presidency of the EU, 10 Mar 2003, available at
http://www.statewatch.org/news/2003/apr/blair-simitis-asile.pdf.



282 Anmneliese Baldaccini

envisaged that returnees to Regional Protection Areas might include
asylum seekers from Europe for external processing temporary protection
or on a return route.

These proposals raised a variety of legal, practical and ethical concerns
and were roundly condemned by human rights and refugee advocacy
groups.'! They also failed to receive unanimous support from EU Member
States. However, subsequent debate in the Council highlighted interest in
the regional management aspect of the proposals and a mandate was given
to the Commission to explore the idea further. The Commission’s propos-
als for a new EU approach to the international protection regime, in the
form of EU Regional Protection Programmes, were submitted to the
Council in June 2004.12 They incorporate the essence of the UK ideas and
will be examined in the next section. Along with partnership agreements
underway with EU neighbouring countries, dealt with in the last section of
this chapter, they have come to define the EU’s external approach to
immigration and asylum.

The External Dimension of Asylum and Immigration in the Hague
Programme

In November 2004, the European Council adopted the Hague Programme
setting out the Union’s aims and priorities in the Area of Freedom, Security
and Justice for the next five years. Considerable space is given in the
Programme to the external dimension of asylum and migration, signalling
that over the next five years there will be an increased focus on interna-
tional protection challenges beyond the EU borders. Member States are
called upon to ‘contribute in a spirit of shared responsibility to a more
accessible, equitable and effective international protection system in part-
nership with third countries, and to provide access to protection and
durable solutions at the earliest possible stage’.!3

' See, amongst others, Human Rights Watch, An Unjust “Vision’ for Europe’s Refugees:

Human Rights Watch Commentary on the UK’s ‘New Vision® Proposals for the Establishment
of Refugee Processing Centres Abroad, 17 June 2003, available at www.hrw.org/
backgrounder/refugees/uk/newvision.pdf; Amnesty International, Unlawful and Unworkable:
Ammnesty International’s Views on Proposals for Extra-territorial Processing of Asylum
Claims, Al Index: IOR 61/004/2003 (London, 18 June 2003); UK Refugee Council, Unsafe
Havens, Unworkable Solutions (London, June 2003). See also counsel’s opinion on the
legality of the UK’s proposals obtained by JUSTICE and available at www.justice.org.uk/
asylum/index.html.

12 Communication on the managed entry into the EU of persons in need of international
protection and the enhancement of the protection capacity of the regions of origin:
‘Improving access to durable solutions’, COM(2004)410 final, 4 June 2004.

13 The Hague Programme, annexed to the Presidency Conclusions, Brussels European
Council, 4-5 Nov 2004, para 1.6.1.
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The Union’s priorities in the context of the external dimension of asylum
and migration are to develop partnerships with third countries to assist
them ‘in their efforts to improve their capacity for migration management
and refugee protection, prevent and combat illegal immigration, inform on
legal channels for migration, resolve refugee situations by providing better
access to durable solutions, build border-control capacity, enhance docu-
ment security and tackle the problem of return’.'# Specific actions envis-
aged come under four headings dealing with: partnership with third
countries; partnership with countries and regions of origin; partnership
with countries and regions of transit; and return and re-admission policy.
Within these, the core elements of the external asylum and immigration
agenda are: (i) the development of Regional Protection Programmes; (ii)
intensified co-operation with countries on the southern and eastern borders
of the EU in the framework of the EU Neighbourhood Policy; (iii) the
development of minimum standards for return procedures; and (iv) the
timely conclusion of Community readmission agreements, to be aided by
the appointment of a Special Representative for a common readmission
policy.!$

The development of minimum standards on return procedures and the
EC policy on readmission agreements are addressed elsewhere in this
volume.'¢ This chapter will examine the evolving partnership concept in
the framework of the proposed Regional Protection Programmes (RPPs)
and the EU Neighbourhood Policy (ENP).

PROTECTION IN THE REGION

Proposals for EU Regional Protection Programmes (RPPs) were first
advanced by the Commission in its June 2004 Communication on improv-
ing access to durable solutions.!” The Communication responded to the
Thessaloniki European Council invitation, in June 2003, to submit a
detailed report examining the legal implications of and the measures that
had to be taken to advance the idea, first stirred by the UK, of new
approaches to asylum that may provide better and more equitable protec-
tion to refugees.

‘New approaches to asylum’ has come to epitomise a set of policies
which ought to address the serious and structural deficiencies of the
current international protection regime. These deficiencies, presented from
the perspective of EU policy makers, lie first in the inescapable reality that

14 Ibid.

15 Ibid, paras 1.6.1-1.6.4.
See Ch 11.

Above n 12.

SR
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developing states host the largest number—some 70 per cent—of the
world’s refugees.!8 Secondly, a disproportionate amount is said to be spent
in the developed world on processing claims the majority of which do not
meet the criteria for international protection, while the majority of refugees
remain for protracted periods in poorly resourced countries in their regions
of origin.'® Thirdly, the asylum system in Western countries is such that
refugees who travel to Europe to seek protection have no option but to do
so illegally, often paying large sums of money to human smugglers and
traffickers. The final argument is that those found not to be in need of
international protection are often not returned to their countries of origin.
EU Member States’ interception practices and deterrence policies, and their
restrictive interpretation and application of the 1951 Refugee Convention,
are not contemplated as part of the problem.

Encouragingly, the Commission’s contribution to the discussion on ‘new
approaches’ is firmly premised on the principle that ‘any new approach
should be complementary rather than substituting the Common European
Asylum System, called for at Tampere’.20 It, however, accepts that there is a
crisis in the global protection system and a need to devise policies which
can both enhance protection capacity in regions with protracted refugee
situations and ensure that refugees arriving in the EU from that region do
so in an orderly and managed manner. EU RPPs and EU Resettlement
Schemes are the short- to mid-term elements identified by the Commission
for achieving both objectives.2! Discussions among government officers
that followed the Commission’s proposal indicated widespread support for
RPPs but little enthusiasm for an EU Resettlement Scheme.22 The Council
Conclusions on durable solutions, adopted on the eve of the Hague
Programme, reflect this lack of commitment towards resettlement by
endorsing its ‘targeted use’ to ‘encourage [countries in regions of origin] to
take part in Regional Protection Programmes’.2> Rather than an end in

18 UNHCR, 2003 Global Refugee Trends, Population Data Unit/PGDS, Division of
Operational Support (Geneva, UNHCR, 15 June 2004).

¥ UNHCR counts 38 protracted refugee situations worldwide—involving more than 6
million people—and not including the Palestinian refugees. Protracted refugee situations are
those involving refugee populations of over 25,000 people, who have been in exile in a
developing country for more than 5 years and have no prospect of a durable solution,
whether voluntary repatriation, integration into their host country, or resettlement. See
Executive Committee of the High Commissioner’s Programme, doc EC/54/SC/CRP.14, 10
June 2004.

20 Communication from the Commission to the Council and the European Parliament,
Towards more accessible, equitable and managed asylum systems, COM(2003)315 final, 3
June 2003, at 12.

21 COM(2004)410 final, above n 12.

22 See HC Debs, vol 428, col 738W, 9 Dec 2004. Discussions take place in the EU’s High
Level Working Group on Asylum and Immigration.

23 General Affairs and External Relations Council, Conclusions on improving access to
durable solutions, doc 13588/1/04 REV 1 (Presse 295), 2 Nov 2004, para 7.
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itself, and one that in a concrete and viable way can ease the burden in
countries of origin and address protracted refugee situations, a residual
commitment to resettlement is retained on account of its importance in
securing targeted countries’ participation in RPPs. Moreover, Member
States are to be allowed to choose whether or not to participate in the
scheme. In the absence of a genuine and firm commitment from Member
States, there is little prospect that such a scheme would lead to a sizeable
case load of refugees being resettled to Europe.2* In any event, the
Commission was invited to present a proposal for a resettlement scheme,
along with one for RPPs by July 2005. The latter was eventually presented
in September 2005. The former has never seen the light.

The Commission’s thinking around RPPs, as presented in the June 2004
Communication, is that they should be situation-specific and elaborated in
full partnership with the third country for which they are intended. They
would be formulated in conjunction with the Regional and Country
Strategy Papers, drawn up by the Commission’s Development and External
Relations Directorates. This is meant to ensure consistency with the EU’
overall strategy towards the country or region in question in areas such as
good governance, judiciary reform, institution building, democratisation
and human rights. The Commission contemplates RPPs as a ‘tool box’ of
mainly ‘protection oriented’ measures with some ‘migration related’ ones,
in consideration of ‘the need to balance and assess all interests con-
cerned.’?s The measures suggested range from assistance to enhanced
protection capacity, action to establish registration and resettlement
schemes, assistance in improving local integration and infrastructure, to
co-operation on legal migration, action on migration management and
return. The implementation of these measures would rely on the financial
assistance and expertise of the EU.

The inclusion of non-protection-oriented measures in the ‘tool box’, ie
action on migration management and return, has been much remarked
upon as raising doubts about the true motivations at the heart of these
proposals.26 The EU’s preoccupation with enhancing protection in the
region is premised on the principle of international solidarity and fair

24 In Jan 2005, the then High Commissioner for Refugees, Ruud Lubbers, addressing the
informal meeting of Justice and Home Affairs devoted to the external dimension of the
European asylum policy, called for a broader commitment to resettlement. He highlighted
that, in 2004, only around 4,700 places were made available by the half-dozen European
countries that offer resettlement. In contrast, Australia, Canada, New Zealand and the United
States together offered 100,000 places for refugee resettlement. See UNHCR, United Nations
High Commissioner for Refugees, Mr. Ruud Lubbers, Talking Points for the Informal Justice
and Home Affairs Council (Luxembourg, 29 January 2005), 29 Jan 2005, available at
http://www.unhcr.org/admin/ADMIN/41fb91342.html.

25 COM(2004)410 final, above n 12, para 51.

26 See, for instance, Oxfam, Foreign Territory: The Internationalisation of EU Asylum
Policy (Oxford, Oxfam GB, 2005), at 65.
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sharing of responsibility. It is indeed a fundamental principle of the
international protection regime set up by the 1951 Refugee Convention
that states have an obligation to co-operate in order to find permanent
solutions to the problems of refugees.?” In addition, RPPs are presented as
providing a clear dividend for Europe: they would assist in creating the
conditions where there is no need for refugees to move beyond their
regions of origin and seek asylum in Europe. However, Member States
cannot realistically expect any short to medium term impact of RPPs in
significantly reducing onward movements of refugees from these countries
to the territory of the EU. The European Commission itself accepts that
building the institutional and infrastructural capacity to the standards
required to ensure effective protection in current refugee hosting countries
in the regions of origin is a long process, which in some cases may even
take decades.28 RPPs might be thought of as achieving more immediate
results for the EU if the establishment of such programmes were to allow
Member States to shift responsibility for asylum seekers by returning them
to ‘safe’ countries in the region of origin.

Making Third Countries ‘Safe’ for Returns

The return element in the ‘tool box’ for RPPs is one of the most critical in
the entire scheme. The Commission indicates that returns to third countries
could be aimed not only at nationals of the country in question but at
‘other third country nationals for whom the third country has been or
could have been a country of first asylum, if this country offers effective
protection’.2? Thus, RPPs could potentially form the backdrop to large-
scale ‘safe third country’ removals for which the EC Asylum Procedures
Directive effectively paves the way.3°

The Asylum Procedures Directive creates a detailed legislative scheme at
EU level governing third country removals by Member States to countries
outside the EU.3! In recent years, the notion of a ‘safe third country’ has
increasingly been relied upon by Member States as a mechanism to
determine whether or not they have responsibility for asylum seekers. The
concept, developed in state practice, is used to justify removals of refugees

27 The preamble to the 1951 Convention relating to the Status of Refugees affirms that
‘the grant of asylum may place unduly heavy burdens on certain countries, and ... a
satisfactory solution of a problem of which the United Nations has recognized the interna-
tional scope and nature cannot therefore be achieved without international co-operation’.

28 COM(2004)410 final, above n 12, para 41.

29 Ibid, para 51.

30 Council Dir on minimum standards on procedures in Member States for granting and
withdrawing refugee status [2005] OJ L 326/13.

31 Procedures for third country transfers within the EU are covered by the Dublin II Reg
but do not address the issue of safety of Member States as they are presumed safe.



The External Dimension of Immigration Policy 287

who are deemed to have improperly moved from a country where they had
found protection or could have found protection to a final country of
destination. Important safeguards which govern the transfer of responsibil-
ity under international law, such as ascertaining a ‘meaningful connection’
of asylum seekers with the country in question and ensuring that their
protection needs are properly assessed, have been progressively diluted.32

The Asylum Procedures Directive codifies this restrictive practice in EU
law. Under the terms of the Directive, the ‘safe third country’ concept
allows Member States to remove asylum seekers to any country willing to
accept them, often without any consideration of the merits of their claims
and without sufficient safeguards. Member States are given considerable
latitude in setting down rules under which the presumption of safety can be
challenged in individual cases, and they are not obliged to obtain assur-
ances that the third country concerned will process the asylum claim.33 In
effect, the wide scope of application of the concept in Community law
allows Member States to shift responsibilities for a potentially large group
of asylum seekers to third (often poorer) countries without ensuring that
these countries, required to accept responsibility for refugees, have the
capacity to do so. The ‘safe third country’ provisions in the Directive were
severely criticised by UNHCR and the agency remains concerned that,
when implemented by Member States, it could lead to violations of
international law.34

EU governments are mindful that the concept of a ‘safe third country’
has a considerable bearing on their relations with third countries and on

32 The European Human Rights Court in Strasbourg has clarified that the application of
safe third country procedures does not absolve the country of asylum of its duties under Art 3
European Convention on Human Rights (ECHR). The T1 case clearly illustrates that transfers
to third countries, where sufficient safeguards are not in place, are not compatible with the
ECHR. Thus, international law places the responsibility for the asylum applicant on the
country where the application is lodged. Accordingly, that state is entitled to transfer
responsibility only where four conditions are fulfilled: (i) the criteria for the determination of
countries as safe must be adequate; (ii) the third country must be safe for the individual
applicant and the burden of proof on safety of the third country lies with the country of
asylum; (iii) the third country agrees to admit the applicant to a fair and efficient
determination procedure; (iv) a meaningful link between the applicant and the third country
can be established: App No 43844/98, TI v UK, 7 Mar 2000.

33 Art 27(2) of the Dir, above n 30, provides that: ‘[t]he application of the safe third
country concept shall be subject to rules laid down in national legislation, including: (c) rules,
in accordance with international law, allowing an individual examination of whether the third
country concerned is safe for a particular applicant which, as a minimum, shall permit the
applicant to challenge the application of the safe third country concept on the grounds that
he/she would be subjected to torture, cruel, inhuman or degrading treatment or punishment’.

3% UNHCR, The European Union, Asylum and the International Refugee Protection
Regime: UNHCR’s Recommendations for the New Multiannual Programme in the Area of
Freedom, Security and Justice (Geneva, UNHCR, Sept 2004), available at www.unhcr.org/
home/RSDLEGAL/415¢2d964.pdf.
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the international protection regime.3* During negotiations on the Directive,
attempts to link the ‘safe third country’ concept to the provision of
‘effective protection’, however, led nowhere due to lack of agreement on
the content of ‘effective protection’. The Directive now envisages that the
concept may be applied where Member States’ authorities are satisfied that
a person seeking asylum will be treated in accordance with the following
principles in the third country concerned:

(a) life and liberty are not threatened on account of race, religion,
nationality, membership of a particular social group or political
opinion; and

(b) the principle of non-refoulement in accordance with the Geneva
Convention is respected; and

(c) the prohibition on removal in breach of the right to freedom from
torture and cruel, inhuman or degrading treatment as laid down in
international law is respected; and

(d) the possibility exists to request refugee status and, if the person seeking
asylum is found to be a refugee, to receive protection in accordance
with the Geneva Convention.3¢

The application of these rules does not guarantee access to effective
protection. While there is no internationally agreed definition of effective
protection, according to UNHCR effective protection connotes not only
protection against refoulement, ie the removal to another country where
asylum seekers face persecution or breaches of human rights, but access to
determination procedures based on due process of law and to conditions of
stay which match up to basic human rights standards and allow a life of
self-sufficiency and dignity.3” The concept is ultimately linked to the
availability of well-resourced asylum infrastructures which cover all stages
of a refugee situation: from initial reception to status determination and
adequate support, to the ultimate resolution of their situation (ie voluntary
repatriation, local integration in the host country or resettlement to a third
country).

Returning asylum seekers to countries targeted by RPPs which have not
yet developed a sustainable protection system would be unsafe for asylum
seekers and would undermine the EU’s effort to support the creation of
such a system in the first place. The implementation of RPPs necessarily
requires EU Member States to agree a benchmark against which the

35 See, for instance, the Irish Presidency discussion paper on the application of the safe
third country concept prepared for the informal meeting of Justice and Home Affairs
Ministers, 22-23 Jan 2004.

3¢ Above n 30, Art 27(1).

37 See minutes of evidence by Erica Feller, Director of International Protection, UNHCR,
House of Lords European Union Committee, Handling EU Asylum Claims: New Approaches
Examined, 11th Report of Session 2003-04, HL 74 (Q335).
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protection capacity of a host country can be assessed. This has yet to be
worked out. In an opinion on RPPs delivered by the European Economic
and Social Committee, the following are suggested as suitable indicators of
protection capacity and as orientations for a benchmark of effective
protection:

— accession and adherence to refugee instruments, including regional
refugee instruments and other human rights and international humani-
tarian law treaties;

— national legal frameworks, such as adoption/amendment of refugee
and asylum legislation;

— comprehensive and systematic registration and documentation of refu-
gees and asylum seekers;

— admission and reception of asylum seekers;

— support for self-reliance and local integration.38

According to the Commission, indicators of effective protection should be
drawn from EU standards agreed as part of the development of the
common European asylum system. They should focus on respect for
non-refoulement, access to a legal procedure, and the possibility of
adequate subsistence ‘taking into consideration the relevant socio-
economic conditions prevailing in the host country’.3® However, as men-
tioned above, Community law standards enable some of the important
safeguards that attach to asylum claims made in the Member States to be
dispensed with and have been criticised for falling short of international
law. EU instruments and policies as such have a negative export value. If
they are to serve as standards for other states seeking to develop their
national asylum systems, they will allow for provisions which enable
responsibility for assessing protection needs to be shifted on to other
countries, regardless of their capacity to do so. This will have far-reaching
consequences for the international refugee protection regime.

UNHCR has warned EU Member States that the establishment of such
programmes with specific countries in the region should not lead to ‘any
precipitous initiatives to declare such countries safe in the absence of
acceptable protection safeguards’.4®© However, Member States’ ‘safe third
country’ practices and their restrictive interpretation of ‘effective protec-
tion’ entail the disturbing possibility that RPPs may become a reason for
refusing asylum claims received in EU Member States and for large-scale
returns to the countries concerned. This would negate the potential use of

38 Opinion of the European Economic and Social Committee, SOC/184, Managed entry of
persons/international protection, 15 Dec 2004, para 1.6.

32 COM(2004)410 final, above n 12, para 45.

40 ‘Lubbers outlines ways to better manage [sic] refugee problems in EU’, UNHCR news,
29 Jan 2005.
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such initiatives to strengthen the international protection regime, and
undermine the claim that such initiatives will represent genuine sharing of
responsibility by the EU.

The Current RPP Pilots

In October 20035, the Justice and Home Affairs Council hailed the EU’s
first step in ‘improving access to protection needs and durable solutions for
those in need of international protection, as quickly and as close to their
home as possible’.4! The object of this praise was the Commission’s
September Communication on Regional Protection Programmes.*? In it the
Commission presented its proposals for two pilot schemes. The proposed
geographical locus for the first one is Eastern Europe, more precisely the
Western Newly Independent States (Ukraine, Moldova, Belarus), a region
that has emerged as a clear priority for Member States; the second is to
take place in the sub-Saharan African/Great Lakes Region. There is little
that can be gauged from the Communication about the precise content of
these programmes. General activities listed include projects aimed at the
registration of refugees, the establishment of refugee status determination
procedures, improving reception conditions, and addressing wider environ-
mental concerns. Neither of the two pilots envisages resettlement. The
Commission simply notes a move in several Member States towards
considering setting up their own national resettlement schemes—a change
of approach which is expected to ‘contribute substantially to the wider
success of Regional Protection Programmes’.*3 The opportunity to bring
forward a proposal for a more structured approach to resettlement
activities will be examined only after evaluation of these two pilot
programmes, which is to be carried out by 2007. The prospects for an
EU-wide resettlement scheme ever being agreed look, however, rather bleak
judging from the Justice and Home Affairs Commissioner’s statement that
‘it is difficult to envisage an ambitious initiative in this area’.#* To entice
reluctant Member States, the Commission has proposed to amend the
European Refugee Fund so that resettlement under RPPs can be financed
substantially by the Community.

41 Justice and Home Affairs Council, Luxembourg, 12 Oct 2005, Council doc 12645/05
(Presse 247).

42 Communication from the Commission to the Council and the European Parliament on
Regional Protection Programmes, COM(2005)388 final, 1 Sept 2005. The Communication
was the response to the Council Conclusions on improving access to durable solutions, of 2
Nov 2004, which invited the Commission to present an action plan for one or more Regional
Protection Programmes by July 2005. See above n 23.

43 Ibid, para 7.

44 Franco Frattini in Eurasylum’s Monthly Policy Interviews, Oct 2005.
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As to the geographical locus, it is not immediately obvious why RPPs
should prioritise a region of transit, rather than one with protracted
refugee situations, which they were conceived to address. The Communi-
cation seems to suggest that political support by Member States for RPPs
depended on the selection of a transit region where a pilot programme
would ‘allow for rapid and measurable results’.#> The Western Newly
Independent States of Ukraine, Belarus and Moldova are transit countries
bordering the enlarged EU. Efforts to establish viable asylum systems in
these countries are certainly to be welcomed and, according to UNHCR,
needs for capacity building and resettlement exist in these countries.
However, there is deep suspicion of and much anxiety about such a
programme forming the backdrop to return arrangements under the
Asylum Procedures Directive which, as explained above, endorses fairly
broad safe third country practices, particularly with regard to neighbour-
ing countries. The link was not lost on UNHCR, whose observations on
the Commission’s Communication emphasise the need to ensure and
maintain access to asylum systems in Europe.*¢ The Commission proposes
that around €2 million be allocated from the AENEAS financial pro-
gramme for this pilot in Eastern Europe.

As to the second pilot in the Great Lakes Region, the Communication
proposes to focus particularly on Tanzania. Tanzania, one of the poorest
countries in the world, hosts Africa’s largest concentration of refugees,
most of whom require food, shelter, security and a means to survive. The
scale of the refugee situation is such that the Commission itself recognises
that a pilot RPP, with limited funds and the absence of resettlement from
this region, is unlikely to have any lasting impact. This sober view sits
uncomfortably with the funding allocated for the protection of refugees in
sub-Saharan Africa within the exiting AENEAS programme. The Commis-
sion proposes that €4 million be earmarked for action towards durable
solutions for refugees in sub-Saharan Africa and a further €5 million for
actions linked with migration management.*” As observed by Oxfam, an
organisation with long-standing operational experience in the region,
‘more AENEAS funding is allocated to control than protection’.#8

Unless the Council ensures appropriate sustainable funding for current
and future initiatives under the RPPs, it seems very unlikely that RPPs will
be effective in addressing protracted refugee situations and contribute to

45 COM(2005)388 final, above n 42, para 11.

46 UNHCR, Observations on the Communication from the European Commission to the
Council and the European Parliament on Regional Protection Programmes (Geneva,
UNCHR, 10 Oct 2005), available at www.unhcr.org/home/RSDLEGAL/436090204.pdf.

47 COM(2005)388 final, above n 42, para 17.

48 Oxfam GB Comment on the Communication from the Commission to the Council and
the European Parliament on Regional Protection Programmes (Oxford, Oxfam GB, 16 Oct
2005), available at www.ecre.org/eu_developments/debates/OxfamRPP.doc.
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durable solutions in the regions of origin. It also seems unrealistic to expect
that any evaluation of the success of a pilot programme established in this
region can be carried out within the timeframe of 2007 set by the Council.
Migration management, on the other hand, may in relatively short
timescales have a positive impact in reducing migration flows to the EU
and in encouraging returns. Member States’ overarching interest in this
latter aspect is discernable in the allocation of funding to such pro-
grammes, in the geographical preference for their implementation, and in
the EU’ wider policy towards its neighbours.

THE EU NEIGHBOURHOOD POLICY

Along with EU RPPs, the seeds of an opportunity for enhanced
co-operation on asylum and immigration with countries closer to Europe
have been sown in the framework of the EU’s Neighbourhood Strategy.
The Hague Programme underlines the need for intensified co-operation
with countries in regions of transit, particularly with those on the southern
and eastern borders of the EU. Partnership with countries of transit is to
enable them ‘better to manage migration and provide adequate protection
for refugees’.*® Support will be provided to those countries ‘that demon-
strate a genuine commitment to fulfil their obligations under the Geneva
Convention on Refugees’.’? The appropriate framework for these partner-
ships is to be provided by the European Neighbourhood Policy (ENP).
Subsequent discussion in Justice and Home Affairs meetings indicates that
EU support measures for countries of transit could be similar to those
included in protection programmes for regions of origin.s?

EU policy-makers have been keen to integrate migration and asylum
concerns into relations with their neighbours as a way to address the
large-scale immigration flow to Europe through North Africa and the
countries of Eastern Europe. The volume of illegal human traffic from
these regions to the EU is not only perceived as a substantial drawback to
their attempts to ‘manage’ migration. Member States are also aware of the
cost in human lives such trafficking incurs. Non-governmental organisa-
tions document that, in the past decade, some 5,000 refugees and migrants
have died while attempting hazardous journeys to Europe.52

4% Hague Programme, above n 13, para 1.6.3.

30 Ibid.

51 See Press Release, ‘Informal JHA: The external dimension of European Asylum Policy’,
29 Jan 2005.

52 See ‘United for Intercultural Action’, Information Leaflet No 24, 16 June 2004.
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The ENP was first outlined by the Commission in its Communication on
Wider Europe of March 2003.53 It is meant to provide a framework for a
new range of policies in the EU’s relations with countries at the east and
south of Europe. Neighbour countries identified are those on the new land
borders of the enlarged EU—Ukraine, Moldova and Belarus—and the
southern Mediterranean countries of Algeria, Egypt, Israel, Jordan, Leba-
non, Libya, Morocco, Palestinian Authority, Syria and Tunisia. The ENP
was further extended to the countries in the southern Caucasus (Armenia,
Azerbaijan and Georgia).>* The EU has existing agreements and relations
with all but two of these countries, Belarus and Libya, which have in fact
been the subject of EU sanctions.’s Many of them are also major transit
countries for migrants to the EU.

The overall goal of the ENP is to work with the partner countries to
reduce poverty and create an area of shared prosperity and values based on
free trade, deeper economic integration, intensified political and cultural
relations, enhanced cross-border co-operation and shared responsibility for
conflict prevention and resolution. The strategy worked out by the
Commission is to offer various incentives (such as preferential trading
relations and a stake in the EU internal market) in return for concrete
progress made by partners in the field of political and economic reform,
and for enhanced co-operation in defined areas, such as Justice and Home
Affairs.5¢ A set of priorities within key areas is set out in action plans
agreed with each partner country and will guide the financial support
provided by the EU to the relevant countries. Action plans are also to
contain a number of priorities intended to strengthen commitment to
shared values. These include strengthening democracy and the rule of law,
and respect for human rights and fundamental freedoms—the key objec-
tives of the EU’s external policies.’” Existing financial assistance to these
countries will be complemented from 2007 onwards by the European
Neighbourhood and Partnership Instrument (ENPI).58

33 Communication from the Commission to the Council and the European Parliament,
Wider Europe Neighbourhood: A New Framework for Relations with our Eastern and
Southern Neighbours, COM(2003)104 final, 11 Mar 2003.

54 See Presidency Conclusions, Brussels European Council, 17-18 June 2004, para 64.

55 See KE Smith, ‘The Outsiders: the European Neighbourhood Policy’ (2005) 81
International Affairs 757, at 759.

56 Commission Communication, European Neighbourhood Policy: Strategy Paper,
COM(2004)373 final, 12 May 2004.

57 Ibid, at 13.

58 Proposal for a Reg of the European Parliament and of the Council laying down general
provisions establishing a FEuropean Neighbourhood and Partnership Instrument,
COM(2004)628 final, 29 Sept 2004. ENPI will replace current funding to countries of the
south and eastern Mediterranean and southern Caucasus through MEDA and TACIS. This
instrument will also support the EU’s strategic partnership with Russia. For the next
budgetary period (2007-13), approximately €12 billion in EC funding will be available, an
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The Commission indicates that, within the area of Justice and Home
Affairs, ‘border management is likely to be a priority in most Action Plans’
and that such plans ‘should also reflect the Union’s interest in concluding
readmission agreements with the partner countries’.’® Joint measures to
strengthen the refugee protection capacity of the countries in question are
not identified as a priority issue. This was, however, identified as a clear
problem area in earlier reports by the Commission on the state of
co-operation and dialogue with specific countries in the neighbourhood
and has been a constant source of concern for international human rights
organisations.®® Some of the countries concerned never acceded to the
Refugee Convention;é! other countries, although parties to the Conven-
tion, lack a basic protection mechanism, which implies that almost any
asylum seeker will move on from those countries to seek protection
elsewhere. Co-operation on migration is seen by the EU as an essential area
of interaction, for instance, with Libya and the reason for its prospective
inclusion in the ENP. Several organisations have reported that asylum
seekers and migrants, who live or are in transit in Libya, particularly if
they come from sub-Saharan Africa, suffer violence by the police, arbitrary
detention and deplorable detention conditions. It is common for people to
be turned away or expelled to countries like Somalia or Eritrea, where their
lives are at risk.62 The Italian government’s collective removal in October
2004 of several hundred migrants and asylum seekers to Libya, without an
individual examination of their case, has appalled organisations in Europe
and triggered a request to the Commission to open proceedings against
Italy for alleged violation of Community law.6> Libya, which is not a
signatory to the Refugee Convention, in turn deported these migrants to
Egypt and Nigeria. In May 2006, Italian lawyers instituted proceedings
before the ECtHR on behalf of a group of 83 asylum seekers who were

increase of 32% in real terms. Information on funding is available at http://ec.europa.eu/
world/enp/funding_en.htm (accessed on 20 Oct 2006).

59 COM(2004)373 final, above n 56, at 17.

0 See, for instance, in relation to Tunisia, the Commission Staff Working Paper on
intensified co-operation on the management of migration flows with third countries,
SEC(2003)815, 9 July 2003.

61 As of 1 Mar 2006, Jordan, Lebanon, Libya and Syria had acceded to neither the 1951
Convention nor the 1967 Protocol. See states parties to the Convention and the Protocol at
www.unhcr.ch.

62 ‘Libya Blocks Visit by Rights Group—Torture, Political Trials, Treatment of Migrants
Remain Major Concerns’, Human Rights Watch press release, 7 Dec 2004. For a general
critique of current EU externalisation practices, in particular through case studies of
conditions in Ukraine and Libya, see Human Rights Watch, European Union—Managing
Migration Means Potential EU Complicity in Neighboring States’ Abuse of Migrants and
Refugee, Oct 2006, available at http://hrw.org/backgrounder/eca/eu1006/.

63 “Jralian associations file a complaint with the European Commission against Italy’s
collective expulsion of hundreds of migrants to Libya’, Statewatch news, available at
www.statewatch.org/news/2005/feb/04italy-expulsion-complaint.htm.



The External Dimension of Immigration Policy 295

victims of forced repatriation to Libya after having been detained in the
Lampedusa camp with no possibility of effective access to legal counsel.64
The Strasbourg Court has declared most of the applications admissible,
showing a welcome determination to assess the merits of the conduct of the
Italian authorities.

The treatment meted out on sub-Saharan Africans is also of grave
concern as regards Morocco,® which has been the recipient of a substan-
tial EU grant of €50 million in the framework of the AENEAS programme
for financial and technical assistance to third countries for co-operation in
controlling immigration flows.6¢ As with Libya, the fate of migrants and
asylum seekers in transit through Morocco in an attempt to reach Europe
is widely documented.6” One last tragic episode, which gained widespread
publicity, occurred in October 2005 when at least 10 people died, allegedly
killed by border guards, and hundreds of others, including asylum seekers,
were deported and subsequently abandoned in the desert by the Moroccan
authorities following their desperate attempts to cross the high fences
surrounding the Spanish enclaves of Ceuta and Melilla in northern
Morocco. A report by the Commission,®® which followed a visit to the
Spanish enclaves after the tragic events, found that Morocco was making
substantial efforts to tackle the problem of illegal migration. This has
shown results in the decrease in illegal crossings to the Canary Islands and
Spain by sea: 17,252 irregular migrants, mostly from sub-Saharan Africa,
were apprehended by the authorities in 2004. The report of the mission,
however, also echoes UNHCR’s concerns about the way the 1951 Refugee
Convention is applied in Morocco:

There are doubts as to whether Morocco is able to offer in practice effective
protection to all those seeking protection inside its territory. Despite the
existence of governing legislation, no appellate authority for hearing refugee

64 See Apps No 10171/05, 10601/05, 11593/05 and 17165/05, Hussun and Others v Italy,
Decision of 12 May 2006 (Section III).

65 See the appeal issued on 17 Feb 2005 by two Spanish organisations in relation to the
violation of the rights of would-be migrants at the hands of the Moroccan military, translated
by Statewatch at www.statewatch.org/news/2005/feb/14sp-morocco.htm.

%6 See F Pastore, “The Challenge of Trans-Mediterranean Migration’, Media Monitoring
Network, 20 Mar 2004.

67 See, for instance, L Schuster, ‘The Realities of a New Asylum Paradigm’, Centre on
Migration, Policy and Society Working Paper No 20 (Oxford, University of Oxford, 2005)
and the study commissioned by the European Parliament, ‘Analysis of the external dimension
of the EU’s asylum and immigration policies’, DT\619330EN.doc, PE 374.366, 8 June 2006.
Both examine the implications on the ground of external asylum policies in the two most
attractive partners to EU Member States in their drive to control migration, Libya and
Morocco. See also H de Haas, Trans-Saharan Migration to North Africa and the EU:
Historical Roots and Current Trends (Washington, DC, Migration Policy Institute, 1 Nov
2006), available at www.migrationinformation.org/Feature/print.cfm?ID=484.

68 “Visit to Ceuta and Melilla—Mission Report. Technical mission to Morocco on illegal
immigration’, 7-11 Oct 2005, MEMO 05/380, 19 Oct 2005.
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claims appears to have been established and there remains some confusion as to
the correct procedure for claiming asylum. UNHCR has been represented in
Casablanca since 2002 but the practical implementation of refugee protection
remains problematic.6?

Indeed, according to UNHCR, Morocco has deported many sub-Saharan
nationals, some of whom were asylum seekers or were already recognised
by UNHCR as in need of international protection. Under such circum-
stances, one might expect that the refugee and human rights dimension of
transit migration should not be ignored in the development and implemen-
tation of ENP Action Plans.

In December 2004, the European Commission proposed Action Plans
with seven countries that already had agreements in force with the EU:
Israel, Jordan, Moldova, Morocco, the Palestinian Authority, Tunisia and
Ukraine.”® They have all been formally adopted in the course of 2005.
Action Plans with Egypt, Lebanon Armenia, Azerbaijan and Georgia
appear to be still under development.”! The Action Plans contain very long
lists of ‘priorities for action’ across a wide range of areas. They appear in
the main to be a list of things to do for the countries concerned, for few
concrete rewards in return. Another striking feature is that they reflect a
rather ample dose of EU self-interest.”2 Four Action Plans, those with
Moldova, Morocco, Tunisia and Ukraine, insist that the neighbours must
conclude readmission agreements with the EU. All include measures in the
field of immigration control, such as security of travel documents and
visas, exchange of information, monitoring of irregular migration flows,
training of border officials, etc. None address in any significant way the
lack of asylum capacity.

What these Action Plans seek to achieve, in terms of migration policy, is
to place the onus on third countries to control movements of their own and
other countries’ nationals towards the EU. In doing so the Union plays an
ambiguous role: on the one hand it considers democratic principles and the
respect for human rights as a central component of the dialogue with
neighbouring countries and as a condition for developing further relations
with them.”> On the other hand, by requiring these countries to filter

% 1bid, at S.

70 “European Neighbourhood Policy: the first Action Plans’, IP/04/1453, Brussels, 9 Dec
2004.

71 See http://ec.europa.eu/world/enp/partners/index_en.htm (accessed on 20 Oct 2006).
Also Communication to the Commission from Commissioner for External Relations and
European Neighbourhood Policy, Benita Ferrero-Waldner: Implementing and Promoting the
European Neighbourhood Policy, SEC(2005)1521, 22 Nov 2005.

72 Smith, above n 55, at 764-5.

73 See also the recently outlined Strategy on the external dimension of the area of freedom,
security and justice, COM(2005)491 final, 12 Oct 2005, which was endorsed by the Justice
and Home Affairs Council in Dec 2005. The Strategy affirms solemnly that ‘[t]he develop-
ment of the area of freedom, security and justice can only be successful if it is underpinned by
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migration it runs the risk of favouring the adoption of undemocratic
control policies and of prompting violations of human rights law. By
urging governments to police the movements of their own populations,
they have the effect of delegitimising national authorities in neighbouring
countries which, in too many cases, are already weak and lacking in
popular support. They potentially expose refugees and migrants in transit
countries, where they have no political voice, to serious human rights
violations. The result of these policies may well be to fuel corruption and
political unrest and destabilise countries on the EU’s borders.”*

The European Union’s co-operation and support are vital in developing
protection capacities in transit countries. For this reason it is important
that the Action Plans issued in the framework of the European Neighbour-
hood Policy include substantial components on both asylum and migra-
tion. The effects of policies that focus exclusively on border control
measures and return, without providing safeguards for refugees and
asylum seekers and without prior efforts to strengthen third countries’
often drastically underdeveloped protection capacity, is potentially capable
of frustrating the EU’s external policy objectives of fostering stability, rule
of law and human rights protection in the regions around the EU.

CONCLUSION

The Hague Programme takes asylum and immigration further into the
realm of the EU’s relations with third countries by calling for the
development of partnerships with countries in transit and source areas of
migrants and refugees. Partnerships are meant to address both the manage-
ment of migration flows and the lack of protection capacity for refugees in
the countries concerned. However, the focus so far has been almost
exclusively on immigration control measures. In return for trade and aid
concessions and through various other incentives, they attempt to establish
a series of concentric circles in which states outside the EU play an
ever-increasing role in assisting the application of the EU migration
management priorities.

The prevailing attitude of encouraging third countries to co-operate in
border enforcement measures and to accept returns, particularly of non-
nationals, contradicts the premises on which EU partnerships with third
countries are supposedly built. Far from contributing to durable solutions

a partnership with third countries on these issues which includes strengthening the rule of law,
and promoting the respect for human rights and international obligations’: Council doc
14366/3/05 of 30 Nov 2005, at para 1.

74 See F Pastore, ‘Cooperation with Sending and Transit Countries: Beyond Sticks and
Carrots?’, paper presented at the Dutch Presidency Conference on Asylum, Migration and
Frontiers, Sept 2004.
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for refugees, they constitute in all but name a measure of containment and
a form of burden-shifting which seriously undermines the international
refugee protection regime. Moreover, by policing the EU’s border from the
outside against asylum seekers and their own population, third country
governments risk political backlash and breaches of international law
which negate the key objectives of the EU’s external relations of strength-
ening democracy, the rule of law and respect for human rights. The
consequences and contradictions of EU policy-making in the external
dimension of asylum and immigration need to be faced squarely and
addressed urgently. Efforts and funding invested by the Community and
EU Member States should primarily be directed to help the countries of
origin and transit establish an institutional framework that respects human
rights and meets the needs of refugees, rather than to ensure co-operation
in keeping migrants and asylum seekers out of and away from Europe.



Part III

Borders and the Enforcement of
Migration Control






10

The Criminalisation of Migration in
EU Law and Policy

RYSZARD CHOLEWINSKI"

INTRODUCTION

HE CLOSE ASSOCIATION between the movement of third

country nationals to and within the European Union (EU) and

criminality and law enforcement is becoming an unfortunate feature
of the developing EU law and policy on migration and asylum. While the
free movement of EU citizens and their family members is an important
rationale of the EU project and is promoted and celebrated, the movement
of third country nationals is often viewed in a considerably more negative
light, whether it is in the context of their admission or non-admission to
the EU, their presence on the territory of EU Member States, including
their capacity to integrate, and their return or expulsion.

This chapter traces the treatment of third country nationals in EU law
and policy first in a historical context to demonstrate that co-operation
among EU Member States and common action aimed at combating
criminality have always been juxtaposed alongside migration issues, in
particular asylum and irregular migration. The usage of terminology,
particularly the terms ‘illegal’ migration or even ‘illegals’, constitutes a
contributory factor in the construction of the migrant from outside the EU
as someone to be suspected and not to be trusted. The chapter then
examines some elements of the criminalisation of migration with a focus
on the legally binding measures adopted since the communitarisation of

* This chapter is written in my personal capacity and does not necessarily reflect

the views of the International Organisation for Migration (IOM). Any errors or
omissions remain my own. The first version of this chapter was a paper I presented at
the ILPA, British Institute for International and Comparative Law and JUSTICE
Conference on ‘How Much Freedom, Security and Justice? Developments in EU
Asylum and Immigration Law’, 13-14 May 2005, and was written while I was Reader
in Law at the Faculty of Law at the University of Leicester. I wish to express my
gratitude to the University for granting me study leave during which that paper was
completed.
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asylum and migration matters. Some of these measures deal directly with
criminality by defining criminal offences and setting minimum and maxi-
mum penalties on those actors and intermediaries who facilitate unauthor-
ised migration, such as transport carriers, traffickers and smugglers,
whereas the criminalisation of migration is a rather more discrete concept
in other measures. Given that other chapters in this volume address the
questions of asylum and detention, this chapter focuses mainly on irregular
migration, although it briefly discusses ‘social sanctions’ in respect of the
reception and treatment of asylum seekers and refugees.

‘Criminalisation’ in this chapter is understood not only in the narrow
dictionary sense of ‘making an activity illegal’! by the imposition of penal
sanctions on the migrant where there were none previously, or to reflect
the increased involvement of international criminal groups in irregular
migration movements, but more broadly to encompass the culture of
suspicion and distrust surrounding the movements of third country nation-
als, and irregular migrants in particular. To a certain degree, this culture of
distrust has been generated and then reinforced by the developing EU
migration law and policy, particularly in the adoption of measures that
stigmatise migrants, in the absence of a more principled approach based on
detailed human rights guarantees.

BACKGROUND

The juxtaposition of migration with criminal matters and policing in the
broader EU context has a relatively long history. Indeed, the “TREVD
group, established in 1976 and considered to be the forerunner for
inter-governmental co-operation on asylum and immigration between the
interior ministries of EU Member States,? began operating in the context of
the prevention of trans-border crime. Asylum and immigration, as matters
that also transcended borders, were subsequently considered as suitable
and logical additions to this portfolio. It is not surprising, therefore, that
many of the measures adopted by European immigration ministers during
the period of ad hoc inter-governmental co-operation were generally
repressive in content and mainly concerned co-operation regarding expul-
sion, the prevention of illegal employment, etc.> Parallel developments
taking place among the Schengen states at this time also considered

' Compact Oxford English Dictionary, 2nd edn (Oxford, Oxford University Press, 2003).

2 Cf T Bunyon, Secret and Openness in the European Union: The Ongoing Struggle for
Freedom of Information, available at http://www.freedominfo.org/case/eustudy/index.html,
ch 2.

3 A core measure adopted at this time was the Recommendation of EC Ministers
responsible for immigration of 30 Nov 1992 regarding practices followed by Member States
on expulsion, doc SN 4678/92, WGI 1266. With regard to illegal employment see EC
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migration and criminal matters together. The Schengen Implementing
Agreement (SIA), now partly incorporated into the Community pillar,* is a
clear example of this approach, although it is sub-divided into sections
dealing with internal and external border controls, responsibility of states
for determining asylum applications (now defunct in the light of the
Dublin Convention and the subsequent ‘Dublin II’ Regulation’) and police
and criminal co-operation. However, the area where there is the closest
relationship between migration and criminal matters is the Schengen
Information System (SIS) containing alerts about objects (associated with
criminal activity) and aliens (third country nationals), who are considered
a threat to the public policy or national security of an EU Member State.

In contrast with Schengen developments, the introduction of formal
inter-governmental co-operation between EU Member States’ governments
in the field of Justice and Home Affairs under the Maastricht Treaty made
no distinction between migration issues (asylum; rules governing the
crossing of external borders; and immigration policy regarding third
country nationals) and co-operation in criminal and judicial matters as
well as police co-operation for the purpose of preventing and combating
terrorism, unlawful drug trafficking and other serious forms of interna-
tional crime.6 While this co-operation took place formally under the
auspices of the EU, the same actors (interior ministries) were mainly
involved and the content of the essentially ‘soft law measures’ on non-
asylum matters adopted during this period differed little from the repres-
sive measures adopted previously by EU Immigration Ministers and
focused on prevention of illegal employment, facilitation of expulsion and
readmission.”

Ministers responsible for immigration, Recommendation of 25 May 1993 concerning checks
on and expulsion of third country nationals residing or working without authorisation, doc
SN 3017/93, WGI 1516.

4 Convention applying the Schengen Agreement of 14 June 1985 between the Govern-
ments of the States of the Benelux, the Federal Republic of Germany and the French Republic
on the Gradual Abolition of Checks at their Common Borders, 19 June 1990 (hereinafter
Schengen Implementing Agreement—SIA). For the text of the Convention and the measures
adopted thereunder (ie, the Schengen acquis) see [2000] OJ L 239/1. See also Protocol No 2
integrating the Schengen acquis into the framework of the European Union [1997] O] C
340/1.

5 Council Reg 243/2003/EC of 18 Feb 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one
of the Member States by a third country national [2003] OJ L 50/1.

¢ Art K.1 of the former Treaty on European Union. The only difference was one of
competence. The Commission was not able to advance proposals under Art K.1 in relation to
judicial co-operation in criminal matters and police co-operation: ibid, Art K.3(2).

7 See respectively Council Recommendation of 22 Dec 1995 on harmonising means of
combating illegal immigration and illegal employment and improving the relevant means of
control [1996] OJ C 5/1 and Council Recommendation of 27 Sept 1996 on combating the
illegal employment of third country nationals [1996] OJ C 304/1; Council Recommendation
of 30 Nov 1994 concerning the adoption of a standard travel document for the expulsion of
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A clearer split between migration and policing and criminal matters was
achieved under the Amsterdam Treaty, whereby asylum and immigration
were transferred to the first or Community pillar (Title IV of Part III of the
EC Treaty) and policing and criminal matters were left in the revised third
pillar (Title VI of the Treaty on European Union). Although this was an
important development, it should be recalled that the normal Community
method for decision-making and the role of the Court of Justice were
altered in order to accommodate this transfer. Moreover, not all the
Member States wished to follow this route, with the result that Ireland, the
United Kingdom and Denmark secured Protocols opting out of these
provisions.8 Nevertheless, the former two countries retained opt-ins, which
have since been widely used, particularly with regard to the measures on
asylum and irregular migration, while Denmark, as a state participating in
the former Schengen arrangements, remains involved in EU measures
building on the Schengen acquis. Clearly, the rationale for the division
between these two areas by virtue of the Amsterdam amendments was not
connected with the subject-matter of this chapter, namely a principled
attempt to dissociate migration from criminality and policing, but chiefly
for practical reasons, given that Member States were not prepared at this
stage to undertake a bolder harmonisation of their criminal laws. However,
this division also resulted in some practical legal hurdles as some of the
measures subsequently adopted concerned with the identification of a
common approach to defining the scope of criminal offences and penalties
for human traffickers or those who facilitate irregular migration (migrant
smuggling) straddle both the first and third pillars. These measures are
discussed in more detail below.

The Constitutional Treaty, the acceptance of which may have been
irretrievably affected by the ‘no votes’ in referenda in France and the
Netherlands in 2005, would have brought together migration policies,
judicial co-operation in criminal matters and police co-operation under the
same general legal framework.?® While this, arguably, reflects a greater

third country nationals [1996] OJ C 274/18; Council Recommendation of 22 Dec 1995 on
concerted action and co-operation in carrying out expulsion measures [1996] OJ C 5/3;
Council Recommendation of 30 Nov 1994 concerning a specimen bilateral agreement
between a Member State and a third country [1996] O] C 274/20, Council Recommendation
of 24 July 1995 on the guiding principles to be followed in drawing up protocols on the
implementation of readmission agreements [1996] O] C 274/25 and Council Decision of 2
Dec 1999 on the consequences of the Treaty of Amsterdam on readmission clauses in
Community agreements and in agreements between the European Community, its Member
States and third countries, doc 13409/99.

8 See Protocol No 3 on the application of certain aspects of Art 14 to the UK and to
Ireland, Protocol No 4 on the position of the UK and Ireland, and Protocol No 5 on the
position of Denmark (1997) [1997] OJ C 340/1.

 Treaty Establishing a Constitution for Europe [2003] O] C 169/1, Pt IlI, Ch IV (area of
freedom, security and justice), Section 2 (policies on border checks, asylum and immigration),
Section 4 (judicial co-operation in criminal matters) and Section 5 (police co-operation).
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readiness among Member States to approximate their laws and to work
together in the post-September 11 security-oriented climate, it also signals
a return to a more marked association between migration and criminality.

TERMINOLOGY

The use of terminology is crucial in shaping the debate on migration,
particularly when sensitive political issues relating to immigration at the
national level are concerned. For example, the failure to explain the legal