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Series Preface

Since China’s reform and opening began in 1978, the country has come a long way
on the path of Socialism with Chinese Characteristics, under the leadership of the
Communist Party of China. Over thirty years of reform, efforts and sustained
spectacular economic growth have turned China into the world’s second-largest
economy and wrought many profound changes in the Chinese society. These his-
torically significant developments have been garnering increasing attention from
scholars, governments, and the general public alike around the world since the
1990s, when the newest wave of China studies began to gather steam. Some of the
hottest topics have included the so-called “China miracle,” “Chinese phenomenon,”
“Chinese experience,” “Chinese path,” and the “Chinese model.” Homegrown
researchers have soon followed suit. Already hugely productive, this vibrant field is
putting out a large number of books each year, with Social Sciences Academic
Press alone having published hundreds of titles on a wide range of subjects.

Because most of these books have been written and published in Chinese,
however, readership has been limited outside China—even among many who study
China—for whom English is still the lingua franca. This language barrier has been
an impediment to efforts by academia, business communities and policy-makers in
other countries to form a thorough understanding of contemporary China, of what is
distinct about China’s past and present may mean not only for her future but also
for the future of the world. The need to remove such an impediment is both real and
urgent, and the Research Series on the Chinese Dream and China’s Development
Path is my answer to the call.

This series features some of the most notable achievements from the last 20
years by scholars in China in a variety of research topics related to reform and
opening. They include both theoretical explorations and empirical studies, and
cover economy, society, politics, law, culture, and ecology, the six areas in which
reform and opening policies have had the deepest impact and farthest-reaching
consequences for the country. Authors for the series have also tried to articulate
their visions of the “Chinese Dream” and how the country can realize it in these
fields and beyond.
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All of the editors and authors for the Research Series on the Chinese Dream and
China’s Development Path are both longtime students of reform and opening and
recognized authorities in their respective academic fields. Their credentials and
expertise lend credibility to these books, each of which having been subject to a
rigorous peer-review process for inclusion in the series. As part of the Reform and
Development Program under the State Administration of Press, Publication, Radio,
Film, and Television of the People’s Republic of China, the series is published by
Springer, a Germany-based academic publisher of international repute, and dis-
tributed overseas. I am confident that it will help fill a lacuna in studies of China in
the era of reform and opening.

Xie Shouguang
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Abstract

The book on a government based on the rule of law summarizes and analyzes
China’s experiences and lessons as it strives to build a government based on the
rule of law. It takes an in-depth look at what the country has achieved, problems it
has faced and still does, and direction for future development in this area. The
contents of the book mainly include: the historical development, achievements, and
motivation mechanism of the construction of the government based on the rule of
law; the development of administrative legislation, survey of administrative legal
system in China, and the characteristics of the administrative legislation develop-
ment; reform of the administrative examination and approval system and reform
of the administrative permit system; reform of Chinese social security system,
welfare state and government benefits, and the development of Chinese adminis-
trative law; sources of due process concept, the experience in and the development
trend of administrative procedure legislation in China; government information and
its elements, disclosure, problems, and development trend; history and current
situation of emergency response management, reform of the public emergency
response mechanism, and improvement of emergency requisition laws and regu-
lations; development of administrative review system, problems encountered in
practice, causes and improvement; development and improvement of administrative
litigation system, achievements, and current situation; and historical development
of state compensation system, responsible government, and development of
administrative accountability system. In the book, the authors base their studies on
the practice of administration according to law in China, absorb and draw lessons
from a large number of relevant research results at home and abroad and, on the
basis of profound analysis of the construction of the rule of law in China, put
forward targeted countermeasures and suggestions which accord with the devel-
oping trend of the construction of the rule of law in China.
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Chapter 1
Building a Government Based
on the Rule of Law in China,
1949–Present: A Historical Review

At its core, a government based on the rule of law is subject to regulation by law
in its exercise of power. A government’s mode of operation is closely related to the
country’s political system, especially, the governancemodel of the ruling party. In the
early time of New China, the ruling party did not have a definite goal of constructing
the rule of law. Instead, it adopted the rule of policy for a considerably long time. It
is not until China carried out the reform and opened up to the outside world that the
government stepped onto the path of the rule of law under the boost of the market
economy. The development of government administration mode, therefore, basically
consists of two stages: from 1949 to the time of reform and opening up, and after the
reform and opening up.

The Chinese government began in earnest to build a government based on the rule
of law soon after the founding of the People’s Republic of China. “The Common Pro-
gram of the Chinese People’s Political Consultative Conference”, which had been
passed in September 1949, served as the symbol of this historical endeavor. This
document called in no uncertain terms for abolishing all oppressive laws, regulations
and statutory system put in place by the Kuomintang (KMT) reactionary govern-
ment, and replacing them with those that serve to protect and work for the people.
However, it is much easier to abolish an old system than to establish a new one.
At the time, the ruling party could ill-afford—philosophically, methodologically or
practically—to give priority to the construction of a legal system. In 1954, the Con-
stitution of the People’s Republic of China was passed and released. However, the
gradual development of rule of law was undermined by the Anti-rightist Movement,
the Cultural Revolution and many other political movements. In an era when such
mantras as “Rebellion is always justified” and “Destruction unto the legal system”
held sway, the idea of the rule of law had no chance for survival.

The tragedy of the Cultural Revolution has taught the Chinese people a lesson,
which is that safeguardingdemocracy calls for the strengtheningof the rule of law, and
establishing democratic institutions and systems of laws that can withstand changes
in national leadership, or the personal opinions and focus of attention of the leaders.

© Social Sciences Academic Press and Springer Nature Singapore Pte Ltd. 2018
H. Ma and J. Wang, Building a Government Based on the Rule of Law,
Research Series on the Chinese Dream and China’s Development Path,
https://doi.org/10.1007/978-981-13-0999-1_1
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2 1 Building a Government Based on the Rule of Law in China …

1.1 The Development in China of the Government Based
on the Rule of Law

The development in China of the government based on the rule of law can be divided
into three stages since 1978.

1. Embryo: 1978–1988.

The third Plenary Session of the 11th Central Committee of the Communist Party
of China (CPC) held in 1978, which marked the beginning of reform, opening-up
and modernization, also ushered in a new era of the construction of the rule of
law in China. The idea was embodied in the Constitution of 1982, according to
which the fundamental task of the country is to bring together all and any available
resources and invest them toward the construction of a modern socialist country, that
China would be committed to developing a socialist democracy and improving a
socialist legal system, and that “all state apparatus, armed forces, political parties,
social organizations, enterprises and institutions shall abide by the Constitution and
laws.”1 Even though it had been written into the Constitution that all the state organs
are bound by it, law scholars realized that the rule by law and the rule of law are
inherently different: the rule by law refers to the combination of static laws and
system, and leaves open the possibility of interference by human agents while the
rule of law refers to the various aspects of the operation of the legal system, including
its status, mode and process. The latter offers more protection against dictatorship
and the whims of any individual or group of individuals. In the late 1970s and
into the early 1980s, a national debate began on the relative merits of “the rule of
man” and “the rule of law”. The debate played an important role in propelling the
country’s senior leadership toward announcing in the Report of the 15th CPCCentral
Committee the government’s fundamental and long-term commitment to building a
socialist country based on the rule of law. This commitment was codified into the
Amended Constitution at the 2nd Session of the 9th National People’s Congress in
1999.

Meantime, as it guided the country’s efforts to reform the economic system,
the government tried to define its own role and proper place in the nation-building
endeavor. Reform and opening-up and attracting foreign investment were issues of
top priority. Legislation in the areas of foreign investment and foreign trade, therefore,
was the main task of the legal system. Since the reform aiming at free trade and
relaxation of rules and restrictions, imposing limits on the power of the government
was a notable feature of legislations related to China’s international cooperation,
joint venture, and sole proprietorship using foreign capital. In 1988, senior party
leadership clarified at the 13th National Congress of the CPC that administrative
legislation must be improved and basic norms and procedures for administrative
work must be established to consolidate the achievements of structural reform and

1Deng Xiaoping, Emancipating the Mind, Seeking Truth from Facts, Looking Ahead in Unity,
Selected Works of Deng Xiaoping, Vol. 2, People’s Publishing House, 1978, p. 146.
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advance the institutionalization of administrative management. We should improve
current regulations governing administrative organs and introduce rules specifying
their size in order to subject their establishment and staff scale to legal and budgetary
constraints. A multi-level administrative responsibility system is needed to improve
work quality and efficiency. An administrative procedural law is needed to strengthen
supervision over administrative work and personnel and investigate cases of neglect
or dereliction of duty and other breaches of law or discipline by administrative
personnel. Although the Report proposed to enact a series of legislations regarding
administrative work, policies remained the primary regulative instrument in this area.

2. Concerted efforts and rapid progress: 1989–2003.

Enactment and promulgation of theLawofAdministrative Procedure of 1989marked
the beginning of a new chapter in the country’s efforts to build the rule of law in
China. The 1989 Law and the Regulations on Administrative Review of 1990 have
played an important role in ensuring the rights of citizens, regulating administrative
conduct, and supervising administrative organs, and have laid a solid foundation for
the administration according to law. The administrative procedure system facilitated
the establishment of the principle that the government is subject to the rule of law
in its administrative acts. Ren Jianxin from the Supreme People’s Court proposed
in the Report of the Supreme People’s Court delivered to the 4th Session of the 7th
National People’s Congress (NPC) on April 3, 1991, that efforts should be made to
guarantee fairness and justice in the trial of civil and administrative disputes, that the
legitimate rights and interests of the citizens and legal persons should be protected,
and that the government should discharge its administrative duties and responsibility
in accordance with the rule of law.” And again in 1992, the Supreme People’s Court
proposed, echoing the earlier statement, that “through the trial of the administrative
disputes and the enforcement of the judgments thereof, the rights and interests of the
citizens, legal persons and other organizations are protected and the government’s
performance of its administrative duties based on the rule of law should be super-
vised and strengthened.” On the 1st Session of the 8th NPC on March 15, 1993, to
meet the needs of the administrative procedure system, then on behalf of the State
Council, Premier Li Peng pointed out in the Government Work Report delivered that
“governments at all levels should abide by the law while performing their duties and
handling affairs.”OnNov. 14, the sentence “the governments at all levels should abide
by law in performing their duties and handling affairs” was written into Decision of
the Central Committee Regarding Some Issues of the Socialist Market Economy.2

“The principle of administration based on the rule of law was proposed after the
establishment of the administrative litigation system, which is the legal foundation
thereof.”3 This indicates that, rather than acting proactively, the government took up

2The words in the document of the Communist Party of China are, “To enhance and improve
the judicial and administrative law enforcement and law enforcement supervision, maintain social
stability, guarantee the economic development and the legitimate rights and interests of citizens.
Governments at all levels shall abide by law in performing their duties and handling affairs.”
3Ying Songnian, The Outline of Administration Based on the Rule of Law, China Legal Science,
Issue 1, 1997.



4 1 Building a Government Based on the Rule of Law in China …

the issue of administration based on the rule of law largely because of the pressure it
had come under. Recollection by legal scholars who participated in drafting the Law
of Administrative Procedure in those early years also serves to corroborate this.4

The Interim Regulations on State Civil Servants of 1993 has changed the situation
that a civil servant who once got promoted can never be demoted or removed from his
position and established a system of selection, appraisal, rewards and punishment,
resignation and dismissal of civil servants. The State Compensation Law of 1994
established the state compensation system under which any citizens, legal entities or
other organizations injured by the exercise of the state power shall be compensated.
The Law of Administrative Punishment of 1996 provides that the rights and inter-
ests of the concerned person shall be guaranteed when administrative punishment is
imposed. The State Council passed and released the Decision on Comprehensively
Promoting Administration based on the Rule of Law in November, 1999, requiring
governments at all levels and their departments to enhance the system construction,
strictly abide by law in administration, strengthen the supervision thereof, and con-
stantly improve the capability and level of handling affairs according to law. The
16th National Congress of the CPC set the development of socialist democracy and
politics and construction of the socialist political civilization as one of the important
goals of building a moderately prosperous society in all aspects in China. And it
explicitly required “enhancing the supervision over law enforcement and promote

4Jiang Ping, Professor of the China University of Political Science and Law, said when he recalled
on drafting theAdministrative Litigation Law in the book entitled Legislation on “Citizens Suing the
Government”: “in 1986, ‘market economy’was not explicitly proposed in China, but a tendency of a
shift tomarket economy appeared. It, therefore, is significant to limit the power of the government. In
April, 1987, to celebrate thefirst anniversary of theGeneralPrinciples of theCivil Law, theNPCLaw
Committee, the Supreme People’s Court, the Propaganda Department of the Central Committee, the
Ministry of Justice, and so forth held a seminar attended byWangHanbin, the secretary general of the
NPC Standing Committee and the Director of the NPC Legislative Affairs Commission, Tao Xijin,
the chief of the drafters of the old civil code, and the consultants and professors, including me, who
participated in drafting the General Principles of the Civil Law. The seminar was evidently more
than a celebration. It also looked into the future of the legislation of the civil law and other pertinent
laws in China. Honorable Mr. Tao’s remarks drew great attention from the participants. He asserted
that about 40 years had passed since the founding of New China, but the legal system had not been
established in China. There was “System of Six Laws” in the Kuomingtang period, then how many
laws should be included in the new system? He suggested to establish a “New System of Six Laws”,
namely the criminal law, criminal procedure law, civil law, civil procedure law, administrative law,
and administrative procedure law under the Constitution, among which the first four are available
while the latter two are absent. Laws regarding administration, therefore, should be enacted as soon
as possible.” Wang Hanbin said in his concluding remarks that Mr Tao’s advice should be given
a serious consideration, but we were in lack of the knowledge and experience of legislation of
administrative law. He, hence, suggested that a research group of legislation of administrative law,
composed of law experts, scholars, the Legislative Affairs Commission of the Standing Committee
and the specific entities, including the Supreme People’s Court and the legislative affairs bureaus,
be established under the leadership of Mr. Tao, and with the Legislative Affairs Commission taking
charge of the specific jobs and expenses. Wang said that he would be the director of the group, while
Luo Haocai and Prof. Ying Songnian the deputy directors thereof and that the other members would
be JiangMing’an, ZhuWeijiu, Jiang Bixin, Xiao Xun from the Legislative Affairs Commission, and
the people from the Legislative Affairs Office of the State Council and other departments thereof.
It was decided later that making the Administrative Procedure Law be the priority task.
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administration in line with the rule of law”. The amendment of “the rule of law”
to the Constitution has ushered in China a new era of building a socialist country
based on the rule of law in all aspects. The Law of Legislation of 2000 regulates leg-
islative activities, expressly prescribing the fundamental principles and procedures
of legislation, which is of great significance for improving the quality and level of
legislation and promoting democratic and scientific legislation. The year of 2003
saw the government transforming from “the rule by law” to “the rule of law”. That
the 17th National Congress of the CPC set the goals of putting people first, scientific
development and that more attention paid to social fairness marks a further transfor-
mation of the role of the government. China’s access to theWTO also has contributed
to the transformation of the Chinese government in administrative mode.

The idea of administration based on the rule of law was established and gradually
took root in the governmentwith the passage of the LawofAdministrative Procedure.
However, to perfect the administrative legal system is still the main task for the
government.

3. Rapid development: 2004–present.

In 2004, that the State should respect and safeguard human rights of the individuals
was written into the Constitution. Putting people first and respect for human rights
have become the principles of government administrative acts. In the same year, the
State Council released the Implementation Outline of Comprehensively Promoting
Administration Based on the Rule of Law (hereinafter the Implementation Outline)
more explicitly put forward the concept of the government based on the rule of law,
set building a government based on the rule of law as the ultimate goal of promoting
the administration according to law in all aspects, andmade a ten-year plan for it. The
Implementation Outline also pointed out the necessity and urgency, and provided the
guiding ideology, goals, fundamental principles, requirements and main content of
promoting the administration in accordance with the rule of law. The establishment
of the goal of building a government based on the rule of law is the prerequisite
for the Chinese government implementing the strategy of rule of law and building
a country under the rule of law, and the outcome of its practice of the rule of law
for a period of time. It indicates that the Party had achieved better understanding of
the rule of law. The Administrative Permission Law of 2004 aims at promoting the
transformation of governmental functions and creativity of the administration mode.
In 2007, the Report of the 17th National Congress of the CPC included improving
the construction of a government based on the rule of law into the requirement for
realizing a well-off society in all aspects, and put forward more definite and specific
requirements. The Report mentioned two main tasks: fully implementing the basic
principle of the rule of law, and speeding up the construction of a socialist country
based on the rule of law. “Fully” and “speeding up” here further clarified the direction
and tasks of building a government based on the rule of law.

The Emergency Response Law of 2008 regulates the government in responding
to unexpected events and strengthens the protection of civil rights and freedom. The
Regulations on theGovernment InformationDisclosure, effective sinceMay 1, 2008,
requires the government to disclose information to the public so as to guarantee the
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citizen’s right to know, which marks China had made a substantial progress in build-
ing a transparent and open government. The Opinions on Deepening the Reform of
the Administrative System passed at the 2nd Plenary Session of the 17th National
Congress of the CPC in Feb., 2008, once again stressed enhancing the construction
of administration based on the rule of law and the construction of the administrative
system, regulating power, business and people in accordance with law, improving the
supervision mechanism, strengthening accountability system, and ensure that power
go with responsibility and be subject to supervision and that anyone whomisuses the
power be held responsible.” The Opinions also made specific requirements for reg-
ulating administrative decision making, enhancing and improving legislation of the
government, the administrative law enforcement system and procedure, the system of
administrative review, administrative redress and administrative compensation, the
system of government performance management and administrative accountability
system, the system of supervision over the executive power, and the construction of
the team of civil servants.

In May, 2008, in order to fully boost the administration in accordance with law
and build government based on the rule of law, given the significant position of city
and county governments in the political system in China and the urgency to improve
their capability and level of administration in linewith law, the State Council released
the Decision on Strengthening the City and County Governments’ Administration
According to Law, stressing such important goals as vigorously raising the aware-
ness and capability of administration according to law of the personnel in city and
county governments, perfecting the decision-making mechanism of the city and
county governments, establishing and improving the supervision and control system
of regulatory instruments, strictly implementing the administrative law, enhancing
supervision over administrative acts, and strengthening the social autonomous func-
tion and so forth.

In October, 2010, the State Council passed and released the Opinion on Strength-
ening the Construction of a Government Based on the Rule of Law considering
the effect of the Implementation Outline. The Opinion consists of 29 subtopics,
such as raising the awareness and capability of administration according to law of
government workers, particularly leading cadres, strengthening and improving the
system construction, adhering to democratically and scientifically making decisions
according to law, strictly regulating and justifying law enforcement, fully promoting
the openness of government affairs, strengthening administrative supervision and
accountability, legally resolving social conflicts and disputes, and enhancing institu-
tional leadership, supervision, inspection and so forth. In addition, the Opinion also
stresses the tasks and priorities of administration according to law in the following
period.
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1.2 Achievements Made in the Construction
of a Government Based on the Rule of Law in China

Since 1978, China has made significant achievements in reform and opening-up.
In the past more than 30 years, China has made profound transformation and rapid
development in all respects: transformation from planned economy to socialist mar-
ket economy, and from an omnipotent and all-controlling government to a limited
and service-oriented government based on the rule of law. To build a government
based on the rule of law is a key but difficult task. The past 30-year development indi-
cates that the concept of administration according to the rule of law has been rooted
in people’s mind, that the theories of government based on the rule of law have kept
developing, that governments’ capability and level of administration according to
law have been improved constantly, and that the supervision over administration has
been increasingly perfected. The remarkable achievements made in the construction
of a government based on the rule of law in China are mainly as follows:

1. The government and civil servants understand the idea of administration accord-
ing to law better now than ever before, and are fully committed to the goal of
building a government based on the rule of law in China.

Since the reform and opening-up, an increasing number of people have accepted
modern administrative and associated concepts, such as administration according
to law, government based on the rule of law, due process, that rights constitute the
ground for demanding compensation, and that the exercise of any power must be
subject to independent oversight. The Report of the 16th National Congress of the
CPC stressed the need to enhance oversight for law enforcement, and to improve
administration according to law. The Report of the 17th National Congress of the
CPC called for enhancing the enforcement of the Constitution and the laws, ensuring
that all citizens are equal before the law, striving for social fairness and justice,
safeguarding the uniformity, dignity and authority of the socialist legal system, and
promote administration according to law”. The governments at all levels and their
personnel at large, particularly CPC members and its leaders, are now more aware
of the importance of administration according to law, and more capable of meeting
relevant requirements in their work. The concept of administration according to law
has become the fundamental principle for the majority of government organs. In
particular, the government officially declared in the Implementation Outline passed
and released by the State Council in 2004 the construction of a government based
on the rule of law to be a key task for the nation. This declaration provided efforts to
build administration according to law with both direction and theoretical support.

2. A large number of laws and rules and regulations have been enacted and promul-
gated, and legislation has greatly improved both methodologically and in terms
of quality.

In the three decades of reform and opening-up, China has made tremendous progress
in legislation and enacted and promulgated a great number of laws and rules and reg-
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ulations regarding administrative work. The socialist legal system is now basically
in place. The State Council has enacted and promulgated 3668 rules and regulations
since 1979, 3087 of which are in effect.5 These administrative laws and rules and
regulations regulate the governments’ administrative conduct, secure and promote
reform and opening-up and socialist modernization. In recent years, the administra-
tive organs that have been given legislative power have been improving their leg-
islative work with respect to methods and mechanism, introduced higher-order rules
governing the formulation, review and assessment of and record keeping for first-
order rules and regulations, and made great strides toward establishing a uniform
and scientifically-sound procedures for making rules and regulations. Legislation
has become increasingly transparent and enjoyed growing involvement of the pub-
lic. The open government legislation has become prevalent, and a system has been
established for the government to hear the people’s voice in various ways. For those
bills that are of particular significance or potentially have large impact on people’s
lives, hearings, forums and seminars are held. Other times the bills are made public
so that stakeholders can voice their opinions. These measures have done much to
ensure that the legislative process is as adequately informed by and accord proper
weight to the opinions, wills and fundamental interests of those who are concerned
and the society at large.

3. Governmental function has been changing, capability of administrative law
enforcement has been strengthened, and the service mentality has taken roots.

Since the beginning of reform and opening-up, the government has been adjusting its
role and function, especially in the areas of economic regulation, market supervision,
social management, and public services. The governments at all levels acknowledge
that themarket should be given the space it needs to regulate itself, that social interme-
diaries and trade organizations should be allowed to practice self-governance based
on the rule of law, and that citizens, legal entities and other organizations should have
the right to make decisions on some particular matters so as to reduce unnecessary
government interventionon economic and social affairs. Thegovernments at all levels
should make every effort to establish an administrative law enforcement mechanism
with definite powers and responsibilities, code of conduct, effective supervision and
strong security, and abolish such “the chronic illnesses” as abusive or lackadaisical
law enforcement. Pursuant to the Administrative Punishment Law, and the Admin-
istrative Permission Law, in many places, the local governments have experimented
with comparatively consolidated the powers of administrative punishment, admin-
istrative permit and comprehensive law enforcement; clarifying the subjects of the
administrative law enforcement and the administrative permit matters. The phenom-
ena such as multiple law enforcement agencies doing the same thing, needless rep-
etition, and laxity in law enforcement have largely been eliminated. Governments
at all levels and the departments thereof have gradually established and completed

5The above data are from the Laws and Regulations—Chinalawinfo, URL: http://www.pkulaw.cn/
cluster_form.aspx?Check_gaojijs=1&menu_item=law&EncodingName=&db=chl, last access on
May 10, 2014.

http://www.pkulaw.cn/cluster_form.aspx%3fCheck_gaojijs%3d1%26menu_item%3dlaw%26EncodingName%3d%26db%3dchl
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the review, evaluation and record keeping systems for administrative law enforce-
ment, accreditation system for administrative law enforcement entities, system of
accountability, and the system of the administrative discretion. The administrative
law, therefore, has seen a high degree of compliance. TheWorking Rules of the State
Council of 2008 expressly provides that building a “service-oriented government”,
further enhancing the government’s role as a service provider and strengthening the
service mentality of civil servants, simplifying public service procedure, reducing
public service fees, and reforming the administrative model. To better serve the peo-
ple, more local governments and the departments thereof have introduced measures
meant to increase the efficiency and quality of services and so forth.

4. The system and mechanism of supervision over the administrative review and
administrative procedure have been improving.

Absolute power leads to absolute corruption. Supervision mechanism, therefore, is
vital to guarantee that the government exercises its power properly, and that the
powers of the government correspond to its responsibilities. In the past 30 years, a
mechanism of inner-outer combined supervision over the administration has been
established. The National People’s Congress and its Standing Committee supervise
the government by questioning and “file for record” of rules and regulations while
The Chinese People’s Political Consultative Conference did it by giving opinions or
advice. The supervision made by the organs such as the monitory and audit organs
have been enhanced. The governments at all levels are willingly subject themselves
to the supervision of the particular supervisory organs. Meanwhile, the inner system
of the administration has been improving the supervision mechanism, and building
and perfecting the mechanism of supervision over the rules and regulations and other
regulatory instruments. The role of the hierarchical supervision of the administrative
review system has become increasingly apparent. Courts enhance supervision over
administration by administrative procedure. In recent years, the courts have expanded
their jurisdiction over the administrative disputes. The governments at all levels
actively appear before the court to answer the complaint or defend themselves, and
willingly enforce the judgments or rulings entered by the people’s courts.

Throughout history of China’s administration according to law, enormous
progress has been achieved. However, we should also notice that due to the unique
history and tradition of China, the administration according to law and the govern-
ment based on the rule of law is driven from up to down. This up-to-down drivingwill
usually undermine or damage the executive capability of the governments at all lev-
els, which make the writs held back and enforcement thereof unsmooth. Nowadays,
the administrative legal system has been improving in China, and the achievements
in legislation are universally recognized, but the implementation of many admin-
istrative acts is far from satisfactory for the reason that governments are not fully
motivated to promote rule of law. Therefore, only by inner-and-outer regulation and
up-and-down interaction internalizing the concept of administration according to
law into the work directive of the government and conduct rule of the government
officers can the goal of building a government based on the rule of law be realized
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as soon as possible. As far as the current situation in China is concerned, for the pur-
pose of building a government based on the rule of law, it is necessary to establish a
continuous driving system with the ruling party, government and society combined.
Particularly, to achieve this, the following jobs should be done:

(a) Fully understand that the administration according to law and the construction of
the government based on the rule of law is of great significance to the improve-
ment of the Party’s ruling capability and the maintenance of the Party’s ruling
authority. The administration according to law is the specific channel to realize
the rule of law and maintain the stable and harmonious society. The Party and
government organizations and their leaders should increase their awareness of
the rule of law, understand that the government power is vested by the peo-
ple whose rights are protected by law, improve the consciousness, capability
and level of the rule of law and administration according to law, guarantee the
peoples’ political, economic, cultural, and social rights and interests, promote
social fairness and justice, protect the people’s legitimate rights and interests,
and ensure that people benefit from the reform achievements.

(b) Deepen the market economy reform and legalizing the government functions
at the same time. Since the beginning of the economic reform and opening-
up, China has carried out government institutional reform six times. Since 1988
when itwas decided to transform the governmental functions, a vicious circle has
been formed, namely streamlining, expanding, streamlining again, and expand-
ing again. Because the transformation of the governmental function has not been
in place, the government has not switched its function to economy regulation,
market supervision, social management and public service. The government
still intervenes in the micro-economic operation in a large scope, which hin-
ders the market economy development. To step out of the vicious circle of the
prior government institutional reform and transformation of the governmental
functions, it is critical to legalize the governmental functions. The law of the
government institution, which provides the government power restriction and
operation, is available in all the countries advanced in the rule of law. In China,
the current government institutional system and its powers are in flux. There are
difficulties in legalization of the governmental functions, which is impossible
to accomplish by one-time legislation. But it is suggested to provide the part of
powers which are relatively ascertained into the laws and regulations. It is not a
scientific approach to simply rely on the program of three regulations (the pro-
gram of making the regulations on the powers and responsibilities, the internal
institutions, and the staffing levels), which in fact directly caused overlaps and
conflicts of functions in the institutions.

(c) Enacting the Law of Administrative Procedures, normalizing procedures of
administrative act, and prohibiting the abuse of power. The Administrative Per-
mission Law and the Administrative Punishment Act have been enacted and
promulgated in China. The Act of Administrative Law Enforcement and the Act
of Administrative Charge are under discussion. These legislations are aimed at
regulating specific types of administrative conduct, and are oftenmisunderstood
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or avoided by executive organs. For instance, many executive organs will state
that their approvals are not made for the matters which are not subject to the
Law when they do not want to apply the Law of the Administrative Permission.
Or when they want to evade the Administrative Penalty Law, they will state that
their decisions are not for administrative penalty. It is impossible to exhaust all
the administrative acts by law, so it is obviously crucial to enact and promul-
gate a uniform law of administrative procedures to establish the principles and
procedures for the exercise of the administrative power.

(d) Incorporating the idea of administration according to law into rules of con-
duct for government officials and include the capability for the administration
according to law an important criterion used for performance evaluation for
government officials. To motivate the governments, especially the local govern-
ments, and arouse the passion of the government officials to carry out the rule
of law so as to transform passive promotion of rule of law into active one and
make it government officials’ rational choice, the level of legal knowledge and
the capability of administration according to the rule of law should be included
as criteria into the government officials’ performance evaluation system. Gov-
ernments at all levels should make the legal knowledge and the capacity of
administration according to law the qualifications for recruit and promotion of
the government officials. Those who are found liable for severe misconduct will
never get promotion.

(e) Modifying the State Compensation Law and supervising administration accord-
ing to law. The amendments and modifications to the legal systems, including
expanding the jurisdiction of the people’s courts over the administrative dis-
putes by adding the cases of public interests, enlarging the scope of national
compensation, and raising the standard of national compensation, has pushed
the government to strengthen the administration according to law and the idea
that powers and responsibilities should correspond to each other.

(f) Enhancing the social autonomous function, encouraging and guiding the public
participating in political affairs. The ruling party, government and the soci-
ety should coordinate with each other so as to effectively and continuously
promote reform. The government should make efforts in building the social
autonomous system and improving the consultation and communication mech-
anism in decision-making and implementation so as to greatly reduce the costs
of public policy implementation.

1.3 The Motivation Mechanism of the Construction
of the Government Based on the Rule of Law

The strategy of governing the country according to law derives from the reflection
of the whole society of China on the Cultural Revolution and the lessons learned
from the rule of men. To choose the path of the government based on the rule of law
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is inevitable in China and is consistent with the strategy of governing the country
according to law. The grounds for the Chinese government to adopt the rule of law
are as the following:

1. The system of market economy is the economic foundation of the construction
of the government based on the rule of law in China.

Since 1978, the reform of market economy and political system in China have con-
tributed to various degrees to the choice of administration according to law as China’s
governance strategy, but economy is the most direct reason. After the Cultural Rev-
olution, the Chinese economy was on a blink of breaking. Economic development
was the top priority of the country. Under the system of planned economy, economic
development mainly relies on the plan and intervention of the government, and the
executive powers are mainly vested in the government, while under the system of
market economy, the government has to make room for the market subjects. There is
a big difference between the two systems in position and responsibility of the govern-
ment. But in the early period of reform and opening-up, the reform of the economic
system was not carried out along a pre-paved path. Instead, the path was explored
and paved one stone by another, developing from “plan-oriented economy supple-
mented with market regulation” to the “planned commodity economy”, and finally to
the “socialist market economy”. The governmental functions have been constantly
adjusted with the improvement of the economic system. The market economy is
more demanding for the transformation of governing idea and the law enforcement
mode of the government. The government has transformed its functions from direct
control of economy under the planned economic system to the control of service
fields such as education and medication, withdrawing from the economic field. The
government act mode has been gradually transformed from compulsory measures
including regulations to combination of compulsory measures and services. The
norms of the government acts have been made more and more in accordance to laws
and regulations so that arbitrary acts can be avoided.

2. Awareness of civil rights is the social foundation of the construction of the gov-
ernment based on the rule of law in China.

The maturity of the market economy and the wealth increase of individuals made
the individuals aware of the economic rights first, then the human rights and social
rights. The awareness of civil rights causes the change of the space for civil rights
and powers of the government. The space for civil rights has been enlarged, while
the space for government powers has been narrowed. Meanwhile, the government
must change the mode of management, and legally act so as to prevent civil rights
violations by public powers.

3. The reform of the political system is the logical extension of the construction of
the government based on the rule of law in China.

The reform of the political system is extremely sensitive. Moreover, the reform and
opening-up occurred in a transformation period in which various social conflicts
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emerged. For fear that the reform of the political system might cause turbulence
of the society, policies should be made more cautiously, and measures taken more
steadily. In 20th century, the guidance thought of the Chinese political system reform
centered on the key issue of the Party’s leadership and ruling ability. The basic idea
was to steadfastly take the course of democracy legalization. As Jiang Zemin stated
in the Report of the 16th National Congress of the CPC that to develop socialist
democratic politics, it is essential to organically unify upholding the Party’s leader-
ship, people being the masters of the country and governing the country according to
law. The Report of the 15th National Congress of the CPC stated that the ruling of the
Communist Party means leading and supporting the people in exercising the power
of running the state, carrying out democratic election, democratic decision-making,
democratic policy-making, democratic management and supervision, ensuring the
people have extensive rights and freedom according to law, and respecting and pro-
tecting human right.

4. China’s access into WTO is the international pressure imposed on China in
building up a government based on the rule of law

WTO rules aim at establishing an international trade mechanism for fair and free
competition and eliminating trade barrier between member states. The requirements
made by the WTO Agreement to the governments are embodied in the nation treat-
ment principle, transparency principle, the principle of uniform law enforcement,
administrative fairness principle, and the principle of administrative supervision and
relief. These rules promote the transparency of the government information and
legalization of the administrative management, reduce the conflicts of law, stress
the fairness of administrative act, and normalize the law enforcement methods and
procedures. Meanwhile, The WTO establishes uniform act principles, which sets an
international reference for the Chinese government.

Both the market economy and the democratic politics require the Chinese gov-
ernment to transform from an omnipotent government with absolute powers to a
government based on the rule of law with limited powers. For 30 years since the
reform and the opening up to the outside world, the reform of the market economy
has almost been completed, but the reform of the political system has been compar-
atively lagging, which will not only adversely affect the ultimate establishment of
the market economy, but also hinder the development of rule of law to some extent.



Chapter 2
The Legislative Process of Administrative
Law in China

China has established an integral socialist legal system with the Constitution as its
core and laws as its mainstay. China’s legal system consists of seven bodies of law,
each subdivided into three tiers, including administrative regulations, departmental
regulations, local government rules, regulations by autonomous governments, special
regulations and other regulatory instruments.

1
The administrative legislation which

mainly consists of administrative laws and regulations has become an important part
of the socialist legal system with Chinese characteristics.

2.1 The Development of Administrative Legislation

The development of China’s administrative legislation can be divided into the fol-
lowing stages:

1. The embryonic stage from 1949 to 1981.

In the early period of new China, the national legislation focused on the constitu-
tional instruments, including the Constitution and the organic law. The Constitution
of 1954 established a highly consolidated legislation system, stipulating that the
National People’s Congress is the only law-making body in China. Although the
Constitution did not vest the executive organs with the power of legislation, the regu-
latory instruments which regulated the operation of the country were actually issued
by the State Council and subordinate departments. The administrative legislation
in fact functioned effectively. Particularly, in the first five years after the People’s
Republic of China was founded, the State Council and local governments at all levels
functioned as legislative bodies. The legislation by administrative bodies was sus-

1The Speech ofWu Bangguo, the Chairman of the NPC Standing Committee, at the second plenary
session of the 11th National People’s Congress on March 8, 2008.
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pended because of the Cultural Revolution and other political movements. It was not
resumed to work until 1978.

2. The establishment of the administrative legislative power from 1982 to 1986.

The economic development and reform and opening-up demanded for protection of a
sound legal system. The Constitution of 1982 vested the State Council and its subor-
dinate departments with the legislative power, stipulating that the State Council has
the power to formulate administrative regulations pursuant to the Constitution and
the laws, and the departments under the State Council have the power to formulate
departmental regulations. Moreover, The Organic Law of the State Council defines
the statutory duties of the State Council and its departments to make administrative
and departmental regulations.2 The Organic Law of the People’s Congress at All
Levels and Governments at All Levels also provides that the people’s governments
of provinces, autonomous regions, municipalities, capital cities where the people’s
governments of autonomous regions are based, and other comparatively big cities
designated by the State Council are empowered to formulate regulations pursuant to
laws and regulations of the State Council. The provisions of the Constitution and the
Organic Law lay a constitutional basis for the administrative legislation power and
establish the legislative power in the legal system. The reform and opening-up and
the economic development have brought about enormous social changes. The advan-
tages of the administrative legislation being highly efficient and professional were
prominent in the legal system. A large number of administrative laws and regulations
tailored to the demand of economic and social development were formulated. Mean-
while, to adapt to the reform of the economic legal system, the National People’s
Congress pioneered the delegation of legislative power in 1984. The Standing Com-
mittee of the National People’s Congress authorized the State Council to draft the
regulations on taxation. In 1985, the National People’s Congress authorized the State
Council to formulate interim rules or regulations regarding the reform of economic
system and opening up.

3. The institionalization of administrative legislative procedure from 1987 to 1999.

After the administrative legislative power was established, attention turned to admin-
istrative legislative procedure. In 1987, the State Council issued Interim Regulations
on the Enactment Procedure of Administrative Laws and Regulations, which estab-
lished the principles and procedure of administrative legislation, including planning,
drafting, approval, issue and others and so forth. The institutionalization of admin-
istrative legislative procedure was primarily accomplished. In the following decade,
a large number of administrative laws, such as the Law of Administrative Proce-
dure, the Administrative Review Law, and the Administrative Penalty Law, had been
released and so were the regulations pursuant to the aforesaid laws. Particularly the
establishment of the principle of administration according to law, which requires that
there must be laws to go by, the laws must be observed and strictly enforced, and

2Art. III of the Organic Law of the State Council.
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law-breakers must be prosecuted, radically sped up the process of administrative leg-
islation and increased the number of administrative laws.Meanwhile, a great number
of administrative rules and regulations regulating the exercise of the executive pow-
ers were issued. The demand for local development, to a certain degree, boosted the
expansion of administrative legislation scope of the local government. Governments
of Shenzhen, Xiamen, Shantou, and Zhuhai were authorized to implement rules and
regulations applicable to their special economic zones in 1992, 1994 and 1996. The
Organic Law of the People’s Congress at All Levels and Governments at All Levels
modified in 1995 expanded the administrative legislation scope of local governments
and, meanwhile, provided the filing system and other legislative supervision systems.

4. The formation of the administrative legislative system from 2000 till now.

The Legislation Law of 2000 is the first specific law on legislation, expressly stipu-
lating the legislative system, powers of legislative bodies, and legislative principles,
procedures, supervision and other aspects and so forth. In 2001, the State Council
issued the Rules of the Legislative Procedure of Administrative Laws and Regula-
tions, the Rules of the Legislative Procedure, and the Rules of Putting Laws and
Regulations on Record, which symbolizes the comprehensive institutionalization of
the administrative legislative procedure and the perfection of the legislative supervi-
sion system.

2.2 Survey of the Administrative Legal System in China

After thirty years of development, China’s administrative legal systemhas been estab-
lishedpreliminarily and administrative legislationhasmadeprominent achievements.

1. Main administrative laws have been enacted and promulgated.

The National People’s Congress and the Standing Committee thereunder have suc-
cessively enacted andpromulgated nine basic administrative laws: theLawofAdmin-
istrative Procedure, the State Compensation Law, the Administrative Penalty Law,
theAdministrative Supervision Law, theAdministrative ReviewLaw, the Legislation
Law, the Administrative Permission Law, the Civil Servant Law, and the Emergency
Response Law (see Table 2.1). The aforesaid laws constitute the main framework of
the administrative legal system in China, and boost the development of administra-
tion according to law and construction of a government based on the rule of law. The
main rules and systems established by the laws are of great significance in promoting
democracy and rule of law in China.

2. Rapid increase of administrative legislations.

During the thirty years of reform and opening-up, China has enacted and promulgated
a great number of laws and regulations that reflect the process of the reform and
opening up and play an active role in ensuring and promoting the smooth and healthy
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Table 2.1 Number of regulations introduced by the government, 1978–2010

Date Title of the Law Doctrines and systems established

Oct.1, 1989 Law of
Administrative
Procedure

• The system of citizens suing government
officials

• The doctrine of the burden of proof on the
defendant in administrative litigations

Jan. 1, 1995 State Compensation
Law

• The state liability for compensation
• Normalized compensation procedures

Oct. 1, 1996 Administrative
Penalty Law

• Doctrine of statutory punishments and rule of
double jeopardy

• Protection of the rights of concerned persons
• Hearing process

May 9, 1997 Administrative
Supervision Law

• Doctrines and systems of administrative
supervision

Oct. 1, 1999 Administrative
Review Law

• Expanded scope of administrative Review
• Doctrines of public convenience and other
doctrines

July 1, 2000 Legislation Law • System of legislation
• Normalized legislation procedures

July 1, 2004 Administrative
Permission Law

• The doctrine of trust protection
• Scope of administrative permit

Jan. 1, 2006 Civil Servant Law • The scope and classifications of civil servants
• Civil servant appointment system
• Compensation system for the rights of civil
servants

Nov. 1, 2007 Emergency
Response Law

• Emergency response system
• Scientific response procedures of public
emergencies

• The doctrine of proportionality

development of the reform and opening-up and the construction of the socialist
modernization. In terms of the quantity of legislations, only 8 administrative laws and
regulations were issued in 1978. Until 2010 did the total quantity of the legislations
reach 971 with over 600 legislations still effective, increasing over 120 times, at the
rate of 375% per year. The chart below showed the result of a study made by the
author on the number of laws and regulations released from 1978 to 2017.3

3The data are obtained at the http://pkulaw.cn/Search/SearchLaw.aspx?rdoType=1. Pursuant to the
Interim Regulations Concerning the Procedures for the Formulation of Administrative Regulations,
released on April 21, 1987, the administrative regulations refer to the regulations promulgated by
the State Council or the controlling departments under the State Council subject to the approval
by the State Council. However, the Regulations Concerning the Procedures for the Formulation of
Administrative Regulations effective on Jan. 1, 2002, provides that the administrative regulations are
those signed by the Prime Minister and promulgated by the State Council. In addition, in terms of
the manner of promulgation, pursuant to the Notice of the State Council General Office Concerning
the Improvement of Administrative Regulations Promulgation Work effective on May 31, 1988,
the State Council promulgates administrative regulations subject to the ordinance signed by the

http://pkulaw.cn/Search/SearchLaw.aspx?rdoType=1
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Fig. 2.2 Number of regulations introduced by the government, 1990–2010

Figure 2.1 shows that, since 1978, the number of the laws and regulations has
been increasing steadily. A rapid increase occurred from 1978 to 1987, from fewer
than 10 laws and regulations per year to over 50 in 1987, during which China was
undertaking the reform and opening up to the outside word and in great demand of
legislations to ensure the economic development. In the next more than 20 years,
although there were several small ups and downs in the quantity of the laws and
regulations released, the increase rate of 20–30 laws and regulations annually has
been maintained.

The information regarding the administrative laws and regulations formulated
respectively by the State Councils, departments and the local governments from
1990 to 2010 is summarized in Table 2.2.

To study the development of the administrative legislation, we did a linear analysis
of the number of regulations introduced by the departments and the local governments
each year from 1990 to 2010 (see Fig. 2.2). The author noticed that the departmental
regulations and the local government regulations were roughly consistent in the up
and down tendency during this period. The local government regulations reached its
peak in 1998 while the departmental regulations did in 1997. Afterwards, both were
in gradually downward trend. The administrative legislation slowed down when a
perfect socialist legal system was accomplished.

Prime Minister of the State Council; the departments, including the divisions, committees, banks,
directly-controlled agencies, and state bureaus, promulgate administrative regulations signed by the
chief leaders of the departments and subject to the approval of the State Council.
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Table 2.2 Administrative laws and regulations released by the government, 1990–2010

Year Number of
administrative
regulations released by
the State Council

Number of departmental
regulations

Number of local
government rules and
regulations

Total Effective Total Effective Total Effective

1990 47 28 408 276 543 231

1991 32 15 459 324 654 307

1992 31 16 481 319 809 400

1993 45 23 338 221 781 363

1994 41 20 437 274 1034 445

1995 29 24 549 340 1090 521

1996 24 18 587 360 999 498

1997 45 27 506 325 1350 737

1998 22 14 443 284 1538 925

1999 27 17 457 300 1047 662

2000 26 22 319 216 787 473

2001 48 35 243 166 664 412

2002 23 23 235 157 989 681

2003 28 25 215 154 741 555

2004 33 32 295 232 934 759

2005 23 21 266 233 662 608

2006 30 29 243 222 631 582

2007 36 36 206 198 753 732

2008 32 32 167 161 699 685

2009 22 21 182 182 541 539

2010 14 12 118 108 318 300

3. Increasing expansion of the scope of administrative legislation.

In the early time of the reform, to meet the needs of the economic system reform
and the opening up to the outside world, the government put the legislative focus on
economic legislation, mainly concerning the reform, opening up to the outside world,
and invigoration of the economy. Economic laws and regulations carry great weight.
With the gradual transformation of the economic system, administration according
to law has been put on the agenda. More attention from the legislators has been paid
on regulating and controlling administrative acts. In recent years, the government has
continued its legislative efforts in enhancing the economic adjustment and market
supervision and control. Meanwhile, more emphasis has been put on the legislation
regarding social administration, and public services, and increasing efforts have been
made in the legislation regarding improving people’s livelihood, strengthening social
construction, energy resources conservation, environmental protection, improving
supervision andmonitoring, safeguarding the citizens’ legitimate rights and interests,
and so forth.
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2.3 The Characteristics of the Administrative Legislation
Development

1. Value of administrative legislation: from pure administration to multiple targets.

In the early period of the administrative legislation, more emphasis was put on autho-
rizing by law the government to administrate the society. However, since the principle
of administration according to law was established, particularly since the goal of a
government based on the rule of law was set, the administrative legislation had
attached more importance to securing the legitimate rights and interests of citizens,
legal persons and other organizations and regulation on government powers. In the
early days of administrative legislation, the executive organs governed the society
mainly through the examination and approval power and penalty power. Most pro-
visions were formulated to bind the concerned person and the public while fewer
were made to regulate the exercise of the administrative power. The provisions of
obligations were formulated, to a great extent, for the concerned person. The execu-
tive organs limited or deprived the concerned person of the rights by setting myriad
penalties. However, they seldom imposed obligations on themselves by legislation.

In recent years, with the development of the perception of administration accord-
ing to law and the regulation on the administrative legislative power by the adminis-
trative laws, including the Administrative Penalty Law and the Administrative Per-
mission Law, the administrative legislation has laid more emphasis on the boundary
of the administrative power. And the manner of administration shifted from resorting
to mandatory means including pure sanction and examination and approval to pay-
ing more attention to the protective and incentive functions of laws and regulations.
Administrative acts were performed more by non-mandatory measures including the
administrative guidance, administrative rewards, and administrative relief.

2. Administrative legislative techniques: from the general and abstract to the scien-
tific and specific.

At the beginning of the reform and opening-up, legislation was a tedious job with
a heavy workload, and the society was undergoing a rapid change. Therefore, a
legislative policy was proposed that administrative laws and regulations should be
more general than specific. This policy was, to a large extent, tailored to the situation
and based on the understanding at that time. However, it was actually of great benefit
to stress the speed and framework of legislation instead of sticking to the detailed
content thereof,which enabledus to take abig leap in legislation andmade remarkable
achievements in the construction of legal system. It took China about twenty years
to establish a socialist legal system with Chinese characteristics, covering nearly all
aspects of the country and social life. It should be noticed, however, that the policy
that the legislations shall be more general than specific is only a matter of expediency
for the legislation in a particular historical period rather than a scientific legislative
policy. Excessively general and vague law caused difficulties in law application.
Nowadays when the socialist legal system has been established, attention should be
paid to not only the quality but also the speed and quantity of legislation.
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The increasing maturity of the administrative legislation technology not only
requires the laws, rules and regulations, and other regulatory instruments be specific
and definite in content, but also the provisions be inherently logically rigorous in
pattern and regulatory, brief and accurate in language so as to crease the applica-
bility of laws and regulations. The government gradually realized the importance
and necessity of studies on the cost of legislation and law enforcement, and social
costs and, hence, laid more emphasis on the economic function of legislation. The
governmental legislative institutes have been actively exploring the system of expert
consultation and argumentation on the government legislative projects, particularly
the system of argumentation on “cost-efficiency” of the economic legislative project.

3. The administrative legislation process: from executive dictatorship to public
participation.

With legalization speeding up, the Chinese government legislation were gradually
institutionalized and standardized. In 1987, the General Office of the State Council
issued the Notice on Improving the Promulgation of the Administrative Rules and
Regulations, which expressly provided that the administrative laws and regulations
shall be promulgated by theStateCouncilwith the ordinance of issuance signedby the
Prime Minister; and the rules and regulations shall be promulgated by a department
with an approval of the State Council and a writ of issuance signed by the person in
charge of the department. The Legislation Law passed at the third plenary session of
the Ninth National People’s Congress on March 15, 2000, is the basic law regulating
the legislation in China and provide the principles on legislation by the government.
On Nov. 16, 2001, pursuant to the Legislation Law, the State Council released the
Regulations on the Process of EnactingAdministrative Laws andRegulations and the
Regulations on the Process of EnactingAdministrative Rules and Regulations, which
specifically provide for legislative procedure for administrative rules and regulations
by the State Council, administrative regulations made by the departments under
the State Council, and the rules regulations made by the local governments. These
laws and administrative rules and regulations expressly empower the governments
to formulate rules and regulations, standardize legislative procedures and ensure the
governments to formulate rules and regulations legally and orderly.

For thirty years after the reform and opening up, the government has become
increasingly transparent and the public has got more involved in legislation. In order
to get the public more involved in legislative process, the State Council, its subor-
dinate departments, and the authorized legislative institutes under the local govern-
ments have establishedmechanism, procedures andmethods of expert argumentation
and public involvement in the process of drafting and review of bills of administrative
laws and regulations or in the process of drafting rules and regulations. Especially
for the bills which were of great significance or which concerns public interests, a
system has been established to explain how the opinions from all walks of life were
heard and accepted by holding hearings, argumentation conferences or seminars,
or publishing the bills to the public and presented to the public. These activities in
exploring and creating systems have increasingly widened the channel for public
involvement in the government legislation, greatly advancing democracy.
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4. Resolving legislative conflicts: from nearly blank to increasingly perfect.

With the increase of the legislative achievements, the conflicts of laws more fre-
quently occurred, particularly in legislation between the departments under the State
Council, the interests of the Central Government and the local governments. It is
urgent to establish a perfect resolution mechanism of legislative conflicts.

(a) To establish a system of filing administrative rules and regulations filed
to the Standing Committee of the NPC for record.

To maintain a uniform socialist legal system, on March 7, 1987, the General Office
of the State Council issued Notice on Filing the Rules and Regulations by the Local
Governments and the Regulations by the Agencies under the State Council to the
Standing Committee of NPC for Record, symbolizing the establishment of system of
filing the rules and regulations to the StandingCommittee ofNPC for record inChina.
Pursuant to Article 100 of the Constitution of the People’s Republic of China and
Article 7 andArticle 43ofTheOrganicLawof theNational People’sCongress and the
Local People’s Government at All Levels of the People’s Republic of China, and the
Notice of Putting on Record the Local Rules and Regulations issued by the General
Office of the Standing Committee of the National People’s Congress and the General
Office of the State Council, the “file for record” system of the local regulations have
been established. On Feb. 18, 1990, based on the experience gained in the practice
of filing for record the rules and regulations, the State Council promulgated the
Rules and Regulations on Filing for Record the Rules and Regulations. On April
29, The General Office of the State Council issued the Notice on Enforcement of
the Regulations on Filing for Record the Rules and Regulations, expressly providing
the “file for record” scope of the rules and regulations, the content and procedure
of review. The “file for record” system of the rules and regulations were improved
thereby. The Art. 89 of the Legislation Law of the People’s Republic of China passed
by the third plenary session of the 9thNational People’s Congress onMarch 15, 2000,
provides comprehensively for the “file for record” system of rules and regulations.4

It is provided that within 30 days of its promulgation, an administrative rule or

4Article 89 of The Legislation Law of the People’s Republic of China provides: “Within 30 days of
its promulgation, an administrative regulation, local government regulations, autonomous decree or
special decree, or any administrative or local rule should be submitted to the relevant body for filing
in accordance with the following provisions: (i) An administrative regulation shall be submitted to
the Standing Committee of National People’s Congress for filing; (ii) A local regulation enacted by
the People’s Congress of a province, autonomous region, or municipality directly under the central
government and the Standing Committee thereof should be submitted to the Standing Committee
of National People’s Congress and the State Council for filing; a local decree enacted by the
People’s Congress of a major city and the Standing Committee thereof should be submitted to
the Standing Committee of National People’s Congress and the State Council for filing through
the Standing Committee of the People’s Congress of the province or autonomous region in which
the city is located; (iii) An autonomous or special decree enacted by an autonomous prefecture or
autonomous county should be submitted to the Standing Committee of National People’s Congress
and the State Council for filing through the Standing Committee of the People’s Congress of the
province or autonomous region in which the prefecture or county is located; (iv) An administrative
or local rule should be submitted to the State Council for filing; a local rule should be concurrently
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regulation, local regulation by a province or autonomous region, special rule or
regulation, or any other administrative or local rule should be filed to the relevant
organization for record, which makes a stricter requirement. After China got access
into WTO, we were required to further improve the system of “file for record” and
review. On Dec. 14, 2001, the State Council modified the Regulations on the System
of Filing the Rules and Regulations for Record, which, to a large extent, modified
and amended the original “file for record” system, forming a comparatively perfect
legal system of “file for record” and review of the rules and regulations.

Nowadays, all the rules and regulations enacted and promulgated are timely filed
for record every year. The legislative affairs office of the State Council has established
a database of the rules and regulations filed for record. A “file for record” system of
the regulatory instruments has been established in thirty one provinces, autonomous
regions or municipalities. Almost all governments at the provincial level have estab-
lished specialized governmental rules and regulations. Over ninety percent of the
governments at the level of city with districts and over eighty percent of the county
governments have established the review system of the regulatory instruments. In
overwhelming majority of provinces (regions or cities), an institutional framework
with four-level governments (province, city, county and town levels) and three-level
“file for record” system has been established. The local governments at the level of
county and above are authorized to review the regulatory instruments formulated
by its subordinate departments and the governments at lower level. It is estimated
that, from Jan., 2003 to June, 2007, thirty one provincial governments had received
29,752 regulatory instruments from its subordinate departments and the governments
at the level of city with districts, 1741 of which, through intense review, were found
problematic and corrected in different ways so that the regulatory instruments were
made legal and valid, the legal system maintained uniform, and the governmental
rules and regulations implemented smoothly.

(b) To clear up the administrative rules and regulations.

Up to now, the New China has intensively cleared up rules and regulations for ten
times,5 among which two times were for comparatively big and thorough clearing
up, and six times were for specialized ones. The first big clearing up started in 1983
during which every region and department cleared up all the regulatory instruments
made from 1949 till 1984, including over 3298 administrative rules and regulations
and other regulatory instruments, over 20,000 departmental rules and regulations,
over 20,000 local rules and regulations, various kinds of technical rules, and so forth.
As a result, 661 rules and regulations formulated since the founding of the People’s
Republic of China remained effective, the other 2637 instruments were degraded

submitted to the Standing Committee of the local People’s Congress for filing; local rules enacted
by a major city should also be concurrently submitted to the Standing Committee of the National
People’s Congress and the People’s Government of the province or autonomous region for filing;
(v) An administrative regulation or local decree enacted pursuant to an enabling decision should be
submitted to the body specified therein for filing.
5Wu Jing, Ten Consolidated Clearing up of Rules and Regulation, People’s Daily, 13th ed., March,
28, 2007.
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into routine documents, abolished or modified to a great degree. The said clearing up
was carried out under a situation that China’s socialist modernization construction
entered into a new era and the socialist legal system was being strengthened. It was
a comparatively complete clearing up since the founding of the People’s Republic
of China and created favorable conditions for the legislation and law enforcement
thereafter.

The General Office of the State Council issued the Notice of the General Office
of the State Council on Clearing up the Currently Effective Administrative Rules
and Regulations on Jan. 15, 2000. Pursuant to the Notice, in 2001, the Legal Affairs
Office of the State Council cleared up 756 administrative rules and regulations which
were effective prior to the end of 2000. On Oct. 6, 2001, the State Council made the
Decision of the State Council on Abolishing Some of the Administrative Rules and
Regulations released before the end of 2000. The Decision abolished 71 administra-
tive rules and regulationswhich conflictedwith new laws,modified laws, newpolicies
of the Party or the State, or modified policies of the Party or the State, or had been
replaced by new laws or administrative policies; annulled 80 administrative rules
and regulations which had expired, the subject matters of which no longer existed,
or which had ipso facto been ineffective; and reinstated 70 laws and administrative
rules and regulations which has been annulled from 1994 to the end of 2000.

On Feb. 25, 2007, to maintain the unity of the legal system and smooth imple-
mentation of the governmental rules and regulations, protect the legitimate rights
and interests of the public, better satisfy the demand of speeding up the construc-
tion of a government based on the rule of law and comprehensive promotion of the
administration according to law, the General Office of the State Council issued the
Notice of the General Office of the State Council on Clearing up the Administra-
tive Rules and Regulations, deciding to comprehensively clear up the administrative
rules and regulations. The General Office of the State Council was in charge of com-
prehensively clearing up the administrative rules and regulations while the People’s
governments of provinces, autonomous regions, municipalities and comparatively
large cities and the departments under the State Council are in charge of the rules
and regulations. The clearing up ended up satisfactorily after 10 months. On Jan. 15,
2008, the Decision of the State Council on Abolishing Some Administrative Rules
and Regulations was issued, which abolished 49 administrative regulations which
conflicted with new laws or administrative rules and regulations; annulled 43 admin-
istrative rules and regulations which had been expired, or the subjects of which had
disappeared. On Dec. 31, 2008, the State Council abolished the instruments includ-
ing the Provisional Regulations Governing Urban Real Estate Tax (The Decree of
the State Council No. 546), and the Provisional Regulations Governing Urban Real
Estate Tax, Yangtze River Waterway Maintenance Fee Collection Methods, and the
Inland Waterway Maintenance Fee Collection Methods and Usage. On Nov. 19, the
State Council issued the Decision of the State Council on Modifying and Abolishing
SomeAdministrative Regulations, abolishing five administrative regulations, on Feb.
19, 2014, the State Council issued the Decision of the State Council on Modifying
and Abolishing Some Administrative Rules and Regulations, abolishing two admin-
istrative regulations, the main content of which were replaced by the new laws or
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administrative regulations. The abolished or annulled administrative rules and reg-
ulations totaled 102, taking 15.3% of the total administrative rules and regulations.
Nowadays, the rules-and-regulations clearing up conducted by the local governments
and departments under the State Council has achieved great progress.

In spite of the considerable achievements made in the Chinese administrative leg-
islation, problems exist mainly in the following aspects: (1) The positioning and aims
of the administrative legislation are defective. Due to the influence of the traditional
ideas about administrative mode and the system of planned-economy, the previous
administrative laws, rules and regulations and other regulatory instruments did not
contain sufficient provisions on protection of the public rights and interests while
attaching excessive importance to the control over the public and the empowerment
of the government. (2) A uniform system of the administrative laws and regulations is
lacking. Due to the unclear and unspecific division of the legislative scope between
the administrative rules and regulations, conflicts occurred between the rules and
regulations and the inconsistence existed between the departmental and local gov-
ernment rules. (3) Poor use ismade of the administrative legislative sources. The poor
quality of the administrative legislation, and the conflicts between and the infeasibil-
ity of the regulatory administrative instruments incurred enormous expenses of the
administrative legislation. (4) The administrative legislation is insufficiently super-
vised. The government supervision power over the administrative legislation is not
definite. The administrative subject made the supervision over itself formally rather
than substantially, while the supervision power vested with the judicial organs was
limited extremely to selecting applicable administrative rules and regulations and
dismissing the unconstitutional and illegal administrative ones. The restriction of the
Law of Administrative Procedure hindered the judicial supervision. To enhance the
judicial supervision will, therefore, help improve the efficiency of the administrative
legislation.



Chapter 3
The Reform of Administrative
Examination and Approval System
and Administrative Permission

For a long time, the Chinese government, as an omnipotent government, has inter-
fered in all aspects of social life. Especially, the planned economic system requires
the government to comprehensively interfere with the economic development, and
the overuse or even abuse of administrative examination and approval system is
somewhat a manifestation of an omnipotent government. One of the purposes of
Administrative Permission Law, therefore, is to fixate the achievements made in the
reform of the administrative examination and approval system.

3.1 Transformation of Governmental Functions
and Reform of the Administrative Examination
and Approval System

Governmental function is a specific embodiment of the state function. The govern-
ment is delegated functions to meet the needs of the state and the society in a certain
period of time. The functions delegated, therefore, do not remain unchanged. The
government should constantly adjust its functions to the demand of the society.

1. The goals and direction of the transformation of governmental function.

For a considerably long period of time since the founding of the People’s Republic
of China, China had adopted the planned-economic system, under which the govern-
ment controlled the economy and society by administrative orders. The government,
like an omnipotent housekeeper, managed and controlled all the fields of the coun-
try. With the reform and opening up gradually developing from a single project to
the whole system, the social structure has been transforming from being closed to
open up, from planned economy to socialist market economy, and from agricul-
tural society to industrial society, building up a political systemwhich attaches much
importance to democracy and a dominant social value of social productivity develop-
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ment, which symbolizes the beginning of transformation in all aspects of the society
in China. In the process of transformation, the governmental functions have been
faced with challenges in all aspects from both internal and external sources. On one
hand, China is undergoing transformation, coinciding with the wave of the economic
globalization, which brought both reform and challenges. Due to the comparative
inferiority of domestic enterprises and private economic strength, the government
must take the reform and renovation of the system seriously and, in the process of
the system transformation, act as system designer, reform promoter, and so forth.
The government should define the scope of functions of the government, enterprises
and non-governmental organizations so as to establish the resultant force of the state,
society and individuals in the aspects of public services and social administration and
promote the economic system reform and transformation. On the other hand, the Chi-
nese government, which is in the process of social transformation, must ensure the
government smoothly transform from the traditional and charming authority to legal
and rational authority while maintaining and promoting the economic development.1

To ensure the governmental functions effectively and meet China’s social eco-
nomic development needs during transformation, the transformation of governmen-
tal functions has been given high priority in the reform of the administrative system
since reform and opening-up. In 1987, the 13th National Congress of the CPC clari-
fied the prominent position of the transformation of the governmental functions in the
reform and opening-up. In the past over thirty years, reform in the transformation of
the governmental functions has been carried out in the government structure, power
assignment and personnel system of the government officer system. Since 2000,
the governments at all levels have started another round of governmental function
reform, taking the reform of the administrative examination and approval system as
its breakthrough.2 In short, efforts by the Chinese government to transform its own
functions have been guided by an idea of service that is thoroughly new, democratic
and scientifically-sound, and sustainable. (1) to limit the power of the government,
that is, to release the control of government as much as possible over those matters
that citizens, legal persons or other organizations can handle by themselves; the gov-
ernment should stay away from matters the market can do competently; it should
not interfere in matters which can be dealt with by ordinary citizens through self-
discipline; and make great efforts to overcome offside, default, and disposition of
government administration; (2) to develop a rule-of-law government which should
function according to lawandbe found liable for anyof itsmisconducts; (3) to develop
a service-oriented government which, in addition to governance, should serve and
provide convenience to the people and apply the principle of serving the people to
practice; (4) to develop a transparent government, publicizing in a timely manner
the grounds, procedure and process of the operation of administrative power so as
to guarantee the right to information regarding the administrative affairs, push the

1Yang Jianshun, The Aims of the Governmental Function Transformation and the Rationales of its
System, China Legal Science, issue, 6, 2006.
2Zhang Wei, The Transformation of the Government Functions from the Perspective of the Admin-
istrative Approval System, The Thesis of Degree of Northwest University, 2012.
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government to abide by the law strictly in administration, and build a clean and hon-
est government; (5) to develop a government with high credibility. The government
should ensure that the information disclosed should be true and reliable and that its
decisions and policies should be relatively stable rather than change too frequently.3

2. The inherent relationship between transformation of governmental functions and
reform in the administrative examination and approval system.

In China, administrative examination and approval is one of the main means by
which the government exerts influence on economic development. The government
handles public affairs through administrative examination and approval which, while
a strong and effective management instrument under a planned economy, is a poor
fit with the country’s current drive to transform the governmental functions. With the
establishment of the market economy, the administrative examination and approval
system has shown serious drawbacks. For example, it is unclear at which level of
government administrative examination and approval-related powers should rest. In
some places, it is the town governments or county governments that has and exercises
this power. But in other places, the power rests with particular departments within
the administrative bodies. Since no uniform criteria exist for deciding which matters
should be subject to such requirements, examination and approval has been offered
as a stock solution whenever problems of administration are discussed. The process
is heavy on paperwork, procedurally complicated and time-consuming. Everything
is handled in a “black box”, lacking transparency. It is common for people to see
examination and approval either as a replacement for or as more important than
supervision and monitoring. This has on one hand made it difficult for new play-
ers to enter the market while on the other hand left those who have managed to do
so largely unsupervised and unmonitored. Some administrative organs take admin-
istrative examination and approval as a means of rent seeking, which encourages
corruption. For all the powers they are endowed with and can exercise administra-
tive organs are usually not subject to a corresponding system of accountability and
constraints.4 Under this system, it has become increasingly common for the govern-
ment to end up doing either more than it should, or less than it should, or something
other than what it should altogether. Therefore, to achieve the goal of establishing a
market economy and completing the transformation of society and economy, efforts
should be made to transform its functions so the government acts within constraints,
follows the rule of law, is committed to serving the people and to transparency and
integrity. However, the transformation of governmental functions requires a reform in
the system of administrative examination and approval, which applies to the whole
process of the political and economic development in China. Thus, the system of
administrative examination and approval is critical to transformation of governmen-
tal function. Therefore, the system of administrative examination and approval is

3Wang Li, The Administrative Permission Law and the Transformation of the Governmental func-
tion, Journal of Zhengzhou Party School of the Central Committee of C.P.C., vol. 3, 2005.
4Yang Jingyu, On the Administrative Permission Law of the People’s Republic of China (Draft): at
the 29th Plenary Session of the Standing Committee of the 9th National People’s Congress, The
Communiqué of the Standing Committee of the National People’s Congress, issue 5, 2003.
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the breakthrough point of the transformation of governmental function. The key
to the transformation of governmental function is the reform in the administrative
examination and approval system.

3. The development of the administrative examination and approval system.

Since the reform and opening-up, the conflict between the aforesaid administra-
tive mode and the market economy has gradually become obvious. The Notice on
Reducing the Authority of the Administrative Examination and Approval over the
Investment in Fixed Assets and Simplifying the Examination and Approval Proce-
dures, issued by the State Council onMarch 30, 1987, states that in the administration
of investment of fixed assets, the authority of examination and approval is excessively
consolidated and the procedures thereof is so complicated that it is hard to find out
who should be liable for the problem occurring. Solving these problems permanently
should rely on the reform in the economic and political system. At present, further
efforts should be made in streamlining administration and delegating power to the
governments at the lower level, reducing the authority of examination and approval
and simplifying the examination and approval procedures on the basis of enhanc-
ingmacro-administration and strictly controlling the scale of fixed asset investment.5

Meanwhile, the local governments at the forefront of the reform and opening up have
also launched the reform on administrative approval system in terms of business reg-
istration. In March 1993, for instance, the Rules of Shenzhen on Business Registra-
tion was released. According to the document, for business registration purposes, the
examination and approval system is replaced by the verification and approval system;
it is up to the business itself to decide which matters are to be included in its registra-
tion record (e.g. scope of business, mode of operation, new projects and initiatives,
and so forth) and the organs charged with granting approvals and issuing registration
should make their decisions based on the principles of legality (whether the business
is in full compliance with the law of the land) and of effectiveness (whether it is con-
sistent with relevant industry policies and optimal efficiency in resource allocation).
This new system helps businesses reclaim some of its prerogatives that would allow
it to exercise greater control over its own operations.6

Decision of the CCCPC on Some Major Issues Concerning Building Socialist
Market Economic System passed by the Third Plenary Session of the 14th Central
Committee of the Communist Party of China passed on Nov. 14 1993, put forward
specifically that efforts should be made to deepen the reform on investment sys-
tem and substitute the administrative examination and approval system with project

5See Notice on Reducing the Authority of the Administrative Examination and Approval over the
Investment in Fixed Assets and Simplifying the Examination and Approval Procedures, March 30,
1997.
6Li You, From “Examination and Approval System” to “Approval System”: Theories and Practice
of the Reform in Business Registration System of Shenzhen Special Economic Zone, Economy of
Special Economic Zone, issue 5, 1993.
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registry or record system.7 To achieve the market function of basic configuration, a
comprehensive reform on the administrative examination and approval system has
been carried out in some places. In early 1998, the Shenzhen government enacted
and promulgated the Implementation Plan of Shenzhen Municipal Government for
Examination and Approval System Reform and comprehensively began to carry
out reform on the examination and approval system. The Guangdong province also
carried out comprehensive cleaning and reform on the matters of examination and
approval in over 70 departments under the local government. Specifically, the mea-
sures taken by the government are:

1. Adhering the reform principle: Letting the market play a decisive role in resource
allocation; allowing the government to retain, in accordance with the law, control
over examination and approval in relation to such important matters as public
security, public finance and environmental, but making sure it stays out of every-
thing and anything that is more effectively and more efficiently handled by the
market, intermediary organizations, or enterprises;

2. Reviewing and updating the list of matters subject to examination and approval.
The number of matters subject to examination and approval of the Shenzhen
municipal government has decreased by 463, or 42.2%, from 1091 to 628; For
the Guangdong provincial government, the numbers dropped by 878, or 63%,
from 1,392 to 514;

3. Establishing a uniform set of rules and standards for examination and approval
and improving the modus operandi. Depending on the purposes for which
approval is sought, the exactmatters for which approval is needed and the specific
requirements for eligibility and for approval should be clearly defined. Simplify-
ing the procedure and reducing paperwork. For instance, the Shenzhenmunicipal
government used to have several different departments handling different types
of approval applications. Recently, however, as it pushed reform forward, the
government consolidated this work into the hands of no more than two depart-
ments. In addition, the logistics have also been simplified so that, to submit their
application materials applicants need only to pass them through a window to a
staff member, who will process the application according to a uniform set of
internal procedure rules;

4. Enhancing supervision and monitoring of the examination and approval and the
follow-up thereof, shifting the focus of government administration from routine
examination and approval to the supervision and control in accordance with law
so as to ensure the implementation of thematters approved.8 Similar reformmea-

7SeeDecision of the CCCPC on Some Major Issues Concerning Building Socialist Market Economic
System (passed by the Third Plenary Session of the 14th Central Committee of the Communist Party
of China on Nov. 14, 1993).
8Tang Xiaoyang, Reforming the administrative examination and approval System and Normalizing
Government Examination andApproval: the Enlightenment Gained from the Reform ofGuangdong
Province and Shenzhen City on the System of Examination and Approval, Journal of Guangdong
Administration Academy, vol. 3, 2000.
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sures have been put in place in Beijing, Shanghai, Zhejiang, Shandong, Jiangsu,
Fujian, Liaoning, Heilongjiang, and so forth.

After 2000, as the market economy matured gradually, reforming administrative
approval system took on increasing urgency. It was explicitly pointed out at the
Fifth Plenary Session of the 15th Central Committee of the CPC that was held in
October, 2000, that advancing administrative approval system reform called for a
clear understanding of the specific needs of a socialist market economy and must
involve transforming governmental functions and separating government administra-
tion from corporate management. The government should focus on macroeconomic
regulations, and control and create a favorable market environment, refrain from
intervening directly in business operations and management, ease requirements for
administrative approval in economic affairs, promote the reform of investment and
financing system, continue to reform and to downsize the government, and establish
an administrative system to secure professional conduct, high efficiency and coor-
dinated operation9 In December, 2000, Jiang Zemin stressed at the Fifth Plenary
Session of the Central Commission for Discipline Inspection on the importance and
inevitability of the reform on the system of administrative approval.10

In September, 2001, the sixth plenary session of the 15th Central Committee of the
CPC explicitly proposed to establish a mechanism of power operation with reason-
able structure, scientific configuration, rigorous procedures, and effective restriction,
ensure that powers are operated on the track of institutionalization and legalization,
which is the fundamental measure to prevent influence peddling, reform the system
of administrative examination and approval, and regulate the behaviors of adminis-
trative examination and approval.11 In the same year, the State Council established
the leading group of the reform on the system of administrative examination and
approval of the State Council, in charge of directing and coordinating the reform
of administrative examination and approval in China, study and propose the matters
which should be removed from or remain in the list of matters subject to examination
and approval of the departments under the State Council and draft relevant provi-
sions, supervise and ensure the various departments under the State Council, clean
and dispose the items subject to administrative examination and approval properly,

9Proposals of the Central Committee of the Communist Party of China on the Outline of the Tenth
Five-Year Plan for National Economic and Social Development, approved at the Fifth Plenary
Session of the 15th Central Committee of the CPC.
10Xia Changyong, The Reform of the Administrative Examination and Approval System is to be
Intensified: Remarks of He Yong, the Deputy Team Leader of the State Council Work Leading
Group of the Reform of the Administrative Examination and Approval System, China Daily, Jan.
9, 2003.
11Decision of the Central Committee of the CPC on Enhancing and Improving the Construction of
the Work Style of the CPC, approved by the Fifth Plenary Session of the 15th Central Committee
of the CPC on Oct. 11, 2000).
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and study and dispose other important issues concerning the reform of the adminis-
trative examination and approval system.12

Afterwards, the State Council approved and issued the Notice on the Opinion
Regarding the Implementation of the Reform on the System ofAdministrative Exam-
ination andApproval, officially deploying and carrying out the reform on administra-
tive examination and approval system. The Notice made clear the guiding ideology
and general requirement for the reform of administrative examination and approval
system; established the principles for the reform of administrative examination and
approval system and implementation procedures thereof and pointed out the prob-
lems for attention. The Notice played a significant role of guidance in the national
reform of the administrative examination and approval. It explicitly pointed out that
any administrative examination and approval which hinders open market develop-
ment and fair competition and actually rarely functions effectively shall be canceled;
all thematterswhich can be handled through themarketmechanism shall be left to the
market mechanism; and matters which cannot be handled through the market mech-
anism but by righteous and normal intermediary organizations and through industry
self-discipline should be left with the said organizations and industry. Laws, admin-
istrative rules and regulations, local government regulations and the rules which are
enacted in accordance with law and in legal procedures may delegate administrative
examination and approval powers. Given the fact that the relevant legislation still has
room for improvement, the departments of the State Council may, in accordance with
the decisions, decrees and requirements of the State Council, delegate and publish in
the formof document of the departments the administrative examination and approval
powers; and the administrative examination and approval powers established by other
organs or in accordance with other documents shall be revoked.” The above princi-
ples regarding the establishment of administrative examination and approval power
are embodied in the relevant provisions of the Administrative Permission Law.

Since 2011, in accordance with the arrangements of the teleconference on deep-
ening the reform of administrative examination and approval system and to meet
the requirements of the reform of administrative examination and approval system,
the joint conference of the ministries on the reform of administrative examination
and approval system, in accordance with the Administrative Permission Law and
relevant rules and regulations, cleaned up for six batches of the items subject to the
administrative examination and approval of the departments under the State Council.
After strict scrutiny and argumentation, the State Council made a decision to cancel
and adjust administrative approval of 314 matters of the sixth rounds. In 2012, the
State Council made and issued the Decision of the State Council on Cancellation
and Adjustment of the Sixth Batch of Administrative Approval Items (State Issuance
(2012) # 52) (Hereinafter the “Decision”). Firstly, it requires that the government
continues to cancel and adjust administrative approval of matters that can be decided
independently by citizens, legal persons or other organizations, effectively adjusted

12See Notice of the General Office of the State Council on the Establishment of the Leading Group
of the Reform on the System of Administrative Examination and Approval of the State Council, No.
71, issued by the General Office of the State Council, 2001.



34 3 The Reform of Administrative Examination and Approval System …

by the market competition mechanism, and regulated and controlled by industry
groups or agencies. Where the items can be supervised or controlled afterwards
or indirectly, the upfront examination and approval should not be applicable. Any
administrative permit established in the form of departmental rules and regulatory
instruments in violation of the Administrative Permission Law should be corrected
prior to a fixed time. Efforts should be made in establishing a dynamic mechanism of
cleaning up items subject to administrative examination and approval. Secondly, the
Decision also requires that efforts should be made to actively promote the normal-
ization of administrative examination and approval. The new items subject to exam-
ination and approval should be established in accordance with law, and be subject to
review and argumentation in terms of legality, necessity and reasonableness. Absent
of legal grounds, any local governments or departments may not set items subject
to administrative examination and approval in the form of rules or other regulatory
instruments.Methods of establishing andmanaging thematters which are not subject
to administrative permit and approval should be standardized. Thirdly, the Decision
requires the government to speed up the reform in the management of institutional
and social organizations, hand over the administrative work which can be handled
by the public institutions and social organizations to the said organizations by trust,
bidding, contract, and so forth, intensify efforts to cultivate related industry groups,
and promote the said groups to work in a standard, public, efficient, fair and honest
way. Fourthly, the Decision requires the government to improve the service system of
the administrative examination and approval, continue to push forward the construc-
tion of government affairs centers, perfect government affairs service system with
an interaction at the level of the provinces, cities, counties and townships and grad-
ually extending to the village and community, enhance performance management of
administrative approval, promote on-line examination and approval, joint or united
examination and approval (for a matter which involves two or more authoritative
agencies, examination and approval is conducted by one agency with the opinions
provided by other agencies), make commitment publicly to guarantee service quality,
and raise the service level of administrative examination and approval. The depart-
ments which have a heavy workload of examination and approval should establish
halls of government affairs or service windows. Fifthly, the Decision requires push-
ing forward the work of anti-corruption in administrative examination and approval,
deepening openness of examination and approval, implementing “sunny examina-
tion and approval”, accelerating the promotion of electronic supervision system of
administrative examination and approval, and taking stern actions against violations
of law and discipline by abuse of the power of examination and approval. Sixthly,
the Decision requires tightly combining the reform of administrative examination
and approval system with investment system, fiscal、taxation and financial system,
social system and reform of administrative system, further straightening out and
normalizing relationship between the government and enterprises and relationship
between the government and society, standardizing the relationship between the gov-
ernments at different levels, further optimizing the government institutions and func-
tions, improving administrative efficacy and service quality of public administration.
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In May, 2013, in accordance with requirements set out in the Plan of the State
Council for Institutional Reform and Functional Transformation that was approved
at the First Session of the 12th National People’s Congress, the State Council issued
the Decision of the State Council on Cancelling Administrative Examination and
Approval Requirement or Replacing Requirement for Central Government Approval
with Requirement for Provincial or Local Government Approval in regard to Select
Matters (State Issuance (2013)No. 19), affected areas include investment, production
and business operations, administrative examination and approval accreditation and
certification of professional qualifications, the collection of administrative charges
and fees that were never fully justified, and contribution toward governmental funds.
The State Council decided, on the basis of study and argumentation, to cancel or
delegate administrative approval power for a batch of matters, totaling 117, includ-
ing 71 matters with administrative approval power being canceled; 20 matters with
administrative approval power being delegated to the lower administrative agencies;
10 appraisal award matters, 3 matters of administrative fees; 13 matters of inter-
nal affairs of administrative organs or involving confidential information (separate
notifications were given in accordance to provisions). In addition, another 16 mat-
ters for which administrative approval power was to be canceled or delegated were
established pursuant to relevant laws which the Standing Committee of the National
People’s Congress would modify at the request of the State Council.

In November, 2013, the State Council, in its the Decision of the State Council
on Cancelling Administrative Examination and Approval Requirement or Replac-
ing Requirement for Central Government Approval with Requirement for Provincial
or Local Government Approval in regard to Select Matter (State Issuance (2013)
No. 44), decided to further cancel and delegate administrative approval power for
68 matters (two of them are confidential and the notifications therefore were given
separately in accordance to relevant provisions). In addition, it also made a proposal
to cancel and delegate administrative approval power for 7 matters established pur-
suant to relevant laws, which would be modified by the Standing Committee of the
National People’s Congress at the request of the State Council. Request to modify
and promulgate the laws relevant to administrative approval power for 16 matters
mentioned in the Decision of the State Council on the Issues Including Cancelling
Administrative Examination and Approval Requirement or Replacing Requirement
for Central Government Approval with Requirement for Provincial or Local Govern-
ment Approval in regard to Select Matters (State Issuance (2013) No. 19) has been
made to the National People’s Congress. In January 2014, the State Council again
issued the Decision of the State Council on Cancelling Administrative Examina-
tion and Approval Requirement or Replacing Requirement for Central Government
Approval with Requirement for Provincial or Local Government Approval in regard
to Selected Matters (State Issuance (2014) No. 5) and decided to cancel and dele-
gate administrative approval power for another 64 matters and 18 sub-matters. The
State Council also made a proposal to cancel and delegate administrative approval
power for 6 matters established pursuant to relevant laws which the State Council
would request the Standing Committee of the National People’s Congress to modify,
urged the local governments and departments to ensure canceling and delegating
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administrative approval power for the matters and the connection work fulfilled, and
effectively enhance supervision and control during and after the fulfillment, continue
tomake great efforts in deepening the reformon the systemof administrative approval
so as to make streamline administration and delegate powers into a constant refor-
mative action, improve the supervision and restriction mechanism, strengthen the
supervision over the operation of the administrative approval power, and constantly
raise the level of scientific and standardized administration.

Until May 15, 2013, the State Council had canceled or adjusted administrative
approval power for seven batches of matters, totaling 2,507.13

4. Problems in the process of reform on the administrative approval system.

The number of matters subject to administrative approval has been radically cut in
China, but the change in number does not necessarily mean a change in substance.
From the perspective of social reality, particularly the entrepreneurs and the public,
the reform of administrative approval system has made limited accomplishments.
People are still running into difficulties in all respects in dealingwith the government,

13On Nov. 1, 2002, the first batch of items subject to administrative examination and approval,
totaling 789, were canceled. On Feb. 27, 2003, the second batch of the said items, totaling 406,
were canceled, together with 82 items handed over to the industry groups or social agencies for
examination and approval. On May 19, 2004, the third batch of items, totaling 409, were canceled,
another 39 itemswere no longer subject to administrative examination and approval and, instead, put
under the control of the industry groups or agencies, and 47 items were delegated to the lower-level
administration, as the result of changing the management mode. On Oct. 9, 2007, the fourth batch
of items were canceled or adjusted, totaling 186, out of which 128 items were canceled and 58 items
were adjusted for administrative examination and approval (29 items were delegated to the lower-
level administration; 8 items were transferred to other department for examination and approval;
21 items were merged into each other for the reason of same kind). Another seven items for which
administrative examination and approval power was to be canceled or adjusted was establish in
accordance with relevant law, which would be modified by the Standing Committee of the National
People’s Congress at the request of the State Council. In 2010, administrative examination and
approval power was canceled and delegated for 184 items, including 113 items for which the said
power was canceled while 71 items of which the said power was delegated. In 2012, administrative
examination and approval power was canceled and delegated for 314 items, including 184 items for
which the said power was canceled while 117 items of which the said power was delegated, and 13
items merged. In 2013, there were altogether 133 matters including administrative examination and
approval power for items canceled and delegated. See Decision of the State Council on Canceling
Administrative examination and approval Power for the First Batch of Items [State Issuance (2002)
No. 24], Decision of the State Council on Canceling Administrative examination and approval
Power for the Second Batch of Items [State Issuance (2003) No. 5], Decision of the State Council
on Canceling Administrative examination and approval Power for the Second Batch of Items and
Transforming the Management Mode of Items Subject to Administrative examination and approval
Power [State Issuance (2003) No. 5], Decision of the State Council on Canceling and Adjusting
Administrative examination and approval Power for the Third Batch of Items [State Issuance (2004)
No. 16], Decision of the State Council on Canceling and Adjusting Administrative examination and
approval Power for the Fourth Batch of Items [State Issuance (2007) No. 33], Decision of the State
Council on Canceling and Adjusting Administrative examination and approval Power for the Sixth
Batch of Items [State Issuance (2012) No. 52], and Decision of the State Council on the Matters
Including Canceling and Delegating Administrative examination and approval Power for a Batch
of Items [State Issuance (2013) No. 19].
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and the administrative power has not been scaled back in spite of the radical reduction
in the number of matters subject to the requirement. There are a number of factors
which have hindered the reform of administrative approval system.

First, the power and interests of the governmental departments. The departments
under the government will surely protect rather than give up their power and inter-
ests. Even under the high pressure of being compelled to cut the matters subject to
administrative approval, these departments will try by every means to protect their
powers and interests, which, consequently, has turn a few of reform of administra-
tive approval system into phony ones. Generally speaking, the biggest problem in the
process of reform of administrative approval system is that the government vested
with the power and interests is reluctant to give up its power and interests even under
heavy pressure. Therefore, the problems exist, such as phony reform, increase while
decrease is made, overtly decreasing but covertly increasing, and falsely decreasing
but actually increase, and so forth.

Second, during the reform of administrative approval system, there are many
disguised permissions. Although permission has been abolished, something new has
emerged, such as “核准 (approval)”, “备案 (file for record)”, “指标 (index)”, “计划
(plan)”, “验收 (inspection and acceptance)”, “审评 (review)”, “考核 (assessment)”,
and “评估 (appraisal)”. Chinese Language is abundant in Chinese characters. In
addition to “许可 (permission)”, there aremanyother charactersmeaning or implying
the meaning of permission. Subsequently, many administrative organs maintain or
increase permission in a disguising way by using different characters or terms. For
instance, there used to be thirteen matters of educational permissions established in
accordance to laws and regulations. Only six of the matters remain after radical cut
of matters made by the State Council. However, the recruit plan is still subject to
the approval of educational departments although it is not permission. The disguised
permission as such has made administrative approval power continue to exist for the
matters despite of the fact that the administrative approval power for many matters
has been abolished on the surface.

Third, the prerequisites for permission are requisite. Permission may require sev-
eral prerequisites. If the prerequisites are required by the administrative organs, they
themselves are permission. For instance, a land developer should satisfy a dozen
prerequisites for land planning permit. A majority of the prerequisites are obtained
from the relevant administrative organs, including the land use permit and land use
permit issued by Land and Resources Bureau, the quality inspection opinion pro-
vided by the quality inspection department, and so forth. These permits constitute
the prerequisites for the planning permit. Meanwhile, each permit is independent.

Fourth, the Administrative Permission Law is inherently flawed. It provides that
administrative permit hereby referred to the permission, given by the administrative
organ after examination at the request of citizens, legal persons or other organizations,
of carrying out particular activities. It also provides that this Law is not applicable
to the examination and approval by the relevant administrative departments of such
matters as personnel, financial and foreign-related affairs of other departments or of
the institutions directly under the administration of the said departments. In another
word, the Administrative Permission Law is not applicable to internal permissions
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of administrative organs. Subsequently, many people tried by every means to put
their applications in the list of non-administrative permit matters. Therefore, at that
time, the Administrative Approval Reform Office created a new concept, that is, an
approval of matters which are not subject to administrative permit. The number of the
aforesaid matters therefore increased radically. Many matters which are statutorily
subject to administrative approval are not bound by the Administrative Permission
Law.

5. The path of administrative approval system reform.

With regard to the further reform of the administrative approval system, the State
Council has taken correct measures, generally speaking: further reducing the matters
subject to administrative approval and scaling back the government power, making
moremarket space available, and transforming functions and raising efficiency of the
government by reducing thematters subject to administrative approval. In the process
of the following administrative approval system reform, more measures should be
taken14:

First, the government should redefine the scope of administrative permit the mat-
ters which are subject to administrative approval but not administrative permit should
be included in the scope and be subject to the Administrative Permission Law.

Second, declaration should be made explicitly that all the procedures of adminis-
trative permit instituted by rules and the regulatory instruments thereunder are invalid
and may not be enforceable. In the process of the administrative approval system
reform, some administrative organs blatantly violated the Administrative Permission
Law by formulating rules or other regulatory instruments to institute the procedure
of administrative permit and, consequently, caused superficial decrease but essen-
tial increase of the matters subject to administrative permit. Therefore, a sweeping
approach should be taken by announcing all procedures of administrative permit
instituted by the rules and the regulatory instrument thereunder are invalid and may
not be enforceable.

Third, Decree 412 should be repealed. Decree 412 explicitly provides that all
the matters subject to the procedure of administrative permit are no longer valid
except 500 matters subject to the procedure of administrative permit instituted by the
rules and regulatory instruments. Decree 412 has not made an obvious impact since
it took effect. Some administrative organs voluntarily promoted 21 matters which
have no legal ground according to Decree 412 to the ones with such legal ground,
and 28 matters subject to the said procedure to the ones with regulation ground. In
the following six reforms of the administrative approval system, 104 matters were
cleared out. But out of the 500matters, 119matters remained as they were, procedure
of administrative permit for 138 items was re-instituted by modified or newly issued
rules and for another six matters, the said procedure was instituted by regulatory
instruments.

14Ma Huaide, Suggestions on the Reform of Administrative Approval System, Legal Daily, p. 12,
Oct. 16, 2013.



3.1 Transformation of Governmental Functions and Reform of the … 39

Overall, in the process of implementing Decree 412, many administrative organs
intended to evade theAdministrative Permission Law by, for instance, re-formulating
rules or regulatory instruments in accordance with Decree 412 and instituting pro-
cedure of administrative permit or curing the previous procedures of administrative
permit. Decree 412, a decision of the State Council on temporary procedures of
administrative permit, has turned out to be a long-term instrument. Decree 412,
therefore, should be abolished as soon as possible, and so are the procedures of
administrative permit instituted by the rules and regulatory instruments.

Fourth, the Administrative Permission Law should be revised when necessary.
The Law has been in effect for nearly ten years, but has not produced a satisfactory
effect. This is because the Law has a tight control over and covers a wide range of
the administrative power so that the administrative organs tried hard to resist and
circumvent the law. The author therefore suggests: (1) ensuring the Administra-
tive Permission Law is effectively implemented, particularly strictly abiding by that
examination should be made on the necessity and feasibility of instituting the proce-
dure of administrative permit and that items instituted without legal ground should be
cleared out or canceled in time; (2) revising the Law, that is, expanding the scope of
application of the Law to include all the matters subject to administrative permit and
approval, while specifying Article 13 of the Law which provides that, for the matters
which can be decided independently by citizens, settled by the market, supervised
afterwards or handled by intermediaries, the procedure of administrative permit may
not be instituted. This Article is too general and abstract. The circumstances under
which the procedure of administrative permit may not be instituted should be speci-
fied, so as to limit the institution of new matters subject to administrative permit to
the maximum extent.

Fifth, the participation of the public should be ensured in the implementation of
the Administrative Permission Law. The Administrative Penalty Law provides that
an administrative organ, before making a decision on administrative penalty, includ-
ing ordering for suspension of production or business, rescission of business permit
or license or imposition of a comparatively large amount of fine, should notify the
party that he has the right to request a hearing; if the party requests a hearing, the
administrative organ should arrange for the hearing. The Administrative Compulsion
Lawalso includes provisions regarding participation procedure. Thesemeasures have
played a significant role in ensuring the effective implementation of law. However,
the Administrative Permission Law lacks explicit and feasible provisions regarding
public participation. Therefore, it should guarantee the participation of the public
in the institution and implementation of administrative permit. For instance, any
administrative permit which is not granted in accordance with laws or regulations is
subject to administrative review and administrative litigation by the public. Correc-
tions should be made, and punishment should be imposed in a timely manner. The
persons in Charge should be held accountable. To supervise the regulatory instru-
ments or rules granting new administrative permits, under the circumstances that
the systems of filing for record regulations and other regulatory instruments still
have room for improvement, the public supervision is necessary. The scope of cases
subject to administrative review and litigation should be expanded and petitions are



40 3 The Reform of Administrative Examination and Approval System …

accepted for the review and litigation of the grounds on which administrative permits
are granted, so as to tightly control the power of granting administrative permits.

All in all, during the pastmore than ten years, the reformof administrative approval
system has made some achievements. Many problems remain. The reform task will
be tougher in the next phase. With great attention paid to the transformation of the
governmental functions by the new administration and the reform of the adminis-
trative approval system, it is believed that more practical solutions will be worked
out.

3.2 The Development and Improvement
of the Administrative Permit System

To consolidate the fruits of reform on the administrative approval system, the Stand-
ing Committee of the 9th National People’s Congress put the Administrative Permis-
sion Law on the agenda of legislation and empowered the State Council to submit the
bill. On June 19, 2002, The State Council held the 60th executive meeting and passed
the Administrative Permission Law (draft) and, on Aug. 23, 2002, submitted it to the
29th Meeting of the Standing Committee of the 9th National People’s Congress for
deliberation.15 On Aug 27, 2003, the 4th Meeting of the Standing Committee of the
10th National People’s Congress passed the Administrative Permission Law and put
it into effect on July 1, 2004.

Since the Administrative Permission Law was passed and released, extensive dis-
cussions aroused in the academia and practice field on the partially consolidated
administrative permit power provided therein. So far, China has gained some expe-
rience in both theory and practice in this field. The system of partially consolidated
administrative permit power is of significance in promoting the reform of adminis-
trative system, ensuring administrative organs function in accordance with law, and
making it easy for concerned persons to obtain administrative permits.

1. The administrative permit legislation: from an omnipotent government to a lim-
ited government.

The Administrative Permission Law, which adopted the framework of the Adminis-
trative Penalty Law of 1996, mainly provides the institution, principles, procedures
and others of permission and so forth. Particularly, the Administrative Permission
Law is fairly similar to the Administrative Penalty Law in the legislation framework
with the regard to the institution of administrative permit, but more advanced in terms
of the concept of administration according to law.

15Yang Jingyu, On the Administrative Permission Law of the People’s Republic of China (drafted):
at the 29th Meeting of the Standing Committee of the 9th National People’s Congress on Aug,
23, 2002, The Communiqué of the Standing Committee of the National People’s Congress, issue 5,
2003.
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First, the Administrative Permission Law has made the concept of limited gov-
ernment into truth through limiting the scope of administrative permit.

The Administrative Permission Law mainly aims at solving the problems that
the scope of administrative permit is too wide and that the government controls too
many matters. Which matters should be subject to administrative permit is a hot
issue in the legislation of the Administrative Permission Law should. There is a
tendency in reality: administrative approval is needed whenever administration is
mentioned. Consequently, administrative permit is applied to all matters. To deal
with this issue, the majority of the people solicited for advice believed that the bill
should specify explicitly which matters may or may not be subject to administrative
permit. Given the fact that the Chinese economic system is undergoing a transfor-
mation and the transformation of governmental functions has not been completed,
and to leave space for further reform, the provision regarding the said issue should
not be excessively specific so as to be exhaustive. Therefore, the bill has provided
the principles regarding the matters subject to administrative permit, which mainly
include matters directly related to the state security, economic security, public inter-
ests, and people’s health and life and property guarantee, and matters which can
hardly be redressed in either impact or compensation. Except for the said matters
and matters for which the administrative permit is established in accordance with the
treaties signed or the international conventions participated by the Chinese govern-
ment, no other matters should be subject to administrative permit. Meanwhile, the
administrative permit should be established on the basis of rational principle. Mat-
ters subject to administrative permits are not necessarily subject to administrative
examination and approval. The bill, accordingly, proscribed that matters which can
be handled through the market mechanism should be left to the market mechanism
for resolution; matters which can be handled through self-regulation by normal and
justice intermediaries should be handled through self-regulation by intermediaries;
matters which cannot be handled by the said intermediaries through self-regulation
and instead need the government control should be firstly subject to supervision after-
wards”.16 However, during the process of deliberation by the Standing Committee
of the National People’s Congress, this generalized provision was criticized in all
aspects for vagueness and infeasibility. It was considered too flexible and hard to
achieve the goal of normalize and narrow down the scope of administrative permit.
When the second draft was submitted for review to the 31st meeting of the Standing
Committee of the 9th National People’s Congress, the Law Committee proposed to
remove the principle provision regarding the matters subject to administrative permit
from Article 13.17 Article 12 of the Administrative Permission Law passed at last
proscribes six circumstances under which administrative permit may be established.
Except the sixth circumstance which is miscellaneous, the other five circumstances

16Ibid.
17Qiao Xiaoyang, The Report of the Law Committee of the National People’s Congress on the
Revision of the Administrative Permission Law of the People’s Republic of China (Drafted): at the
31 Meeting of the Standing Committee of the 9th National People’s Congress on Dec. 23, 2002.
The Communiqué of the Standing Committee of the National People’s Congress, issue 5, 2003.



42 3 The Reform of Administrative Examination and Approval System …

are actually the combination of the scope of administrative permit for which the pro-
cedure is instituted and the scope of administrative permit for which the procedure is
instituted under the five circumstances provided in the Draft, and the latter is made
the scope of administrative permit for which the procedure is instituted.

Related to the scope of administrative permit is the limited power of the institution
for administrative permit, which is a key issue in the process of enactment of the
Administrative Permission Law.And the debate centered around the limited power of
institution of procedure for administrative permit delegated by the all-binding deci-
sions and regulations made by the State Council. The Law Committee asserted at the
fourth Meeting of the Standing Committee of the 10th National People’s Congress
on Aug. 22, 2003, that, where it is necessary for the State Council to, as an urgent
or interim measure, institute procedure for administrative permit and it is too late or
not necessary to enact laws, it is necessary for the Administrative Permission Law to
empower the state Council to institute procedure for administrative permit by issu-
ing decisions. In the reform of administrative approval, the State Council decided to
revoke the power of the departments under the State Council of instituting procedure
for administrative permit by formulating departmental rules for the reason that each
department should not be self-empowered, neither should it establish nor expand
power within its own department or system. The administrative permits which have
been declared by the departments and are necessary to continue to implement should
be certified by the regulations made by the State Council after the Law herein is put
into effect. Therefore, the Law Committee suggested that this issue be tackled in
accordance with the opinions of the State Council. As for the power of the rules and
regulations made by the provincial government to institute procedure for adminis-
trative permit, the Law Committee stated, after deliberation, that because each of the
provinces in China cover comparatively a large area and the economic and social
development in this area is not even, the provincial governments, in comprehensively
taking charge of the economic and socialmanagementworkwithin the administrative
region, need to take immediate measure of administrative permit whenever neces-
sary. Where there is no relevant law or administrative regulations available and it is
too late or unnecessary to enact local rules and regulations, it is necessary for the
law to vest the regulations made by the provincial governments with certain power
to institute procedure for administrative permit. Since the procedures for adminis-
trative permit instituted by the provincial governments are actually implemented by
relevant organs delegated by the governments, there is no self-delegation, which is
different from the rules and regulations made by the departments under the State
Council. However, some members of the Standing Committee suggested in their
review opinions that limitation should be imposed on the provincial governments
in instituting procedure for administrative permit, that is, the administrative permit
instituted by the said governments should be provisional, which was accepted by the
ultimate legislation.18

Second, the Administrative Permission Law calls for the first time for the pro-
tection of legitimate expectations with an aim of building government credibility.

18See Article 14 & 15, Administrative Permission Law.
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Credibility is critically important not only to private individuals but also to leaders
in governing their countries. According to The Analects: Governance, credibility is
a treasure of the State and a safeguard for the people. In Guanzi Shuyan, it says that
credibility is what holds everything together. Its paramount importance in theory
notwithstanding, credibility was severely damaged in the early years of the People’s
Republic of China, duringwhich the scale of class struggle continued to grow, leading
to escalating tension in interpersonal relationship, both within and beyond the Party,
culminating in the Cultural Revolution. Since the beginning of reform and the open-
ing up to the outside world, China’s has been transforming from a planned economy
to amarket economy. On one hand, themarket economy requires social trust to be the
foundation and support, and a mature market economy should be a contract-based
economy and a credit-based economy. Themoremarket-oriented the economy is, the
higher the requirement for trust. In amarket economy, the governmentmust be honest
and trustworthy as well as market players such as individuals and enterprises. Under
the systems of planned economy and rule of man, the government rules through coer-
cion and not trust by the people, so both the idea and the institution of credibility and
trust were largely absent. The Cultural Revolution did more than anything to destroy
the basic value systemof thewhole society and trust between people. After the reform
and opening up, China is in a transition period from a planned economy system to a
market economy. In a market economy that has yet to reach maturity, such as what
now exists in China, trust is still wanting in economic activities. Fraud, counterfeiting
and so forth and other kinds of misconduct frequently occur. The government has
yet to define its own role in the economy, especially in relation to the market. And as
it tries to do so, it is inevitable for it to do either more, or less, or other than what its
proper function calls for. This is a key reason for the inconsistency and discontinuity
that are often seen in government policies, and the high frequency government actions
that undermine its credibility among the public. Article 59 of the Interpretation on
the Issues Regarding the Implementation of the Law of Administrative Procedure
of the People’s Republic of China passed by the Supreme People’s Court in 1999
provides that pursuant to Sec. 2, Article 54 of the Law of Administrative Procedure,
Those specific administrative acts deemed illegal should be revoked, and for those
that have caused damage to the interests of the state, public or private individuals,
the people’s court may order the administrative organ being sued to take appropriate
remedial measures. The said interpretation mainly addresses the practical issue of
compensating those whose legitimate rights and interests have been hurt through the
revocation of administrative acts in practice. While it does not make explicit appeal
to government credibility or the protection of legitimate expectations, it is an expres-
sion of the respect for individual rights and interests. The principle of trust protection
in the Administrative Permission Law19 protects the legitimate reliance interests of
the interested person to whom such permission is granted, which indicates that the
principle of credibility has started to be followed in regulating the government acts
in administration in China and that building a credible government has been one of
the goals of the government in promoting the rule of law. The State Council made

19Article 8 & 69, Administrative Permission Law.
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honesty and trust worthiness a basic requirement for administration in accordance
with law in the Enforcement Outline of Comprehensively Advancing Administration
according to Law in 2004. The application of the principle of honest and trust in the
administrative law has set forth the specific requirements for the government, which
functions as an administrative organ: the information disclosed by the administrative
organ should be comprehensive, accurate and true; the government organs should
not revoke or modify any effective administrative decision without any legal grounds
or through law procedures; where the administrative decisions need to be revoked
or modified for the reason of state or public interests or other statutory reasons, the
revocation or modification thereof should be made within the statutory functions and
powers and through statutory procedures, and the interested people therefore should
be compensated for the damage incurred by them. With the construction of the rule
of law government speeding up, it is of great importance to establish the principle of
trust protection by legislation.

Although reform in the system of administrative approval has been conducted
several times and the flood of administrative approval has been under control to a
certain degree, no obvious achievement has been made. Many administrative organs
tried to evade the regulation of the Administrative Permission Law by various means
including confusing the administrative permit approval with non-administrative per-
mit approval. The resurgence of administrative approval exists to various degrees
in all fields of public administration. These problems indicate to some extent that
further studies and practice should be made on the issues including the scientific
establishment of governmental functions and powers and reasonable allocation of
powers.

2. Partially consolidated power of administrative permit and the reform of super-
ministry system.

The top legal ground for the system of partially consolidated administrative permit
power is the Administrative Permission Law of the People’s Republic of China.
Article 25 thereof provides that upon approval by the State Council, the people’s
government of a province, autonomous region or municipality directly under the
Central Government may, on the basis of the principles of simplification, unifor-
mity and efficiency, decide to let one administrative department exercise the power
of administrative permit which is exercised by relevant administrative departments.
Article 26 provides that wherematters of administrative permit need to be handled by
more than one institution within an administrative department, the said department
should decide on one of the institutions for accepting applications for administrative
permit and for serving the decisions on such permission itself. Where administrative
permit is granted separately by more than two departments of a local people’s gov-
ernment according to law, the government may decide on one of the departments for
accepting applications for administrative permit and for handling them itself after
the relevant departments are informed of the matter and after they respectively put
forth their opinions, or have the relevant departments to handle them jointly or in a
consolidated way. How to understand the provisions of the Administrative Permis-
sion Law and what does partially consolidated administrative permit power refer to?
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There is controversy over these questions. Some people believe that the partially con-
solidated administrative permit power refers to the power of administrative permit
exercised by a relevant administrative organ subject to the approval of the statu-
tory organs provided in Article 25 of the Administrative Permission Law. Article 26
provides the handling of applications for administrative permit instead of the par-
tially consolidated administrative permit power.20 Others assert that Article 25 and
26 of Administrative Permission Law establish the system of partially consolidated
administrative permit power, which is practiced in the two types of modes and four
ways.”21 Still others hold that “the one-stop examination and approval, one-window
acceptance, online examination and approval, etc. bear some quality of partially
consolidated administrative permit power and can be deemed as the exploration and
practice of the construction of the system of partially consolidated administrative
permit power.”22

The core of partially consolidated administrative permit power is the exercise of
consolidated power of administrative permit. In terms of permission procedures, the
administrative permit power can be divided into acceptance, review, decision, and so
forth. Decision is the core and key of the permission power. Whereas, procedures,
such as acceptance and review, are also integral parts of the power, and closely related
to the final decision. The partially consolidated administrative permit power can be
both the consolidation of procedural powers for instance, consolidated acceptance
and consolidated service, and consolidated substantive powers of administrative per-
mit, such as review and decision. The two articles of the Administrative Permission
Law provide for direct legal grounds for the partially consolidated administrative
permit power. Article 25 stresses the consolidation of the substantive powers of the
administrative permit among the administrative organs, while Article 26 emphasizes
the consolidation of the procedural powers of the administrative permit including
consolidated acceptance and coordinated handling.

Although, “based on the comparatively successful experience of partially consoli-
dated administrative penalty power, the Administrative Permission Law also provide
s for the system of partially consolidated administrative permit power with the same
rationale.”23 Both the partially consolidated administrative permit power and the par-
tially consolidated administrative penalty power are the horizontal configurations.
Differences exist between them in feature and operation of power consolidation and
its impact. The consolidation of administrative permit power more deeply affected

20Hu Zhenjie, et al., Questions and Answers Regarding Practical Knowledge of the Administrative
Permission Law, EconomicManagement Press, July, 2006, pp. 51–53; Li Shasha, TheDevelopment
of the Administrative Service Center and Construction of the System of Relatively Consolidated
Administrative Permission in China, Journal of Shenyang Carders, 2011, vol. 13, issue 4.
21Li Lu, On Creativity of the System of Relatively Consolidated Administrative Permission Power
and the Perfection of Legislation, Journal of Socialist Theory Guide, Sept., 2010.
22Zheng Chuankun, Yi Xuezhi, and Liu Jian, Studies on Construction of the System of Relatively
Consolidated Administrative Permission Power, The Forum of Constitutional Law and Administra-
tive Law, vol. 3, edited by Wen Zhengbang, China Procuratorial Press, 2007, p. 202.
23Qing Feng, The Sketch and Theoretical Analysis of the Reform of the System of Administrative
Law Enforcement, Journal of Shanghai University of Political Science and Law, 2007, issue 1.
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the system of power division between higher and lower levels and between different
departments than the consolidation of administrative penalty power. Studies on the
consolidation of administrative permit power are essential to the promotion of reform
of the administrative approval system and practice of government public services.
The consolidation of administrative permit power can be deemed, to certain extent,
as a sample of horizontal configuration of administrative power. It also provides ideas
for super-ministry reform. This paper tends to make a contrastive study on the dif-
ferent types of mode of operation of the partially consolidated administrative permit
power through the analysis of the system of partially consolidated administrative
permit power, discuss, from the theoretical perspective, the jurisprudential rationale
and categorization of the relatively concentrative administrative permit power, and
put forward suggestions on the solution to the legal problems with the partially con-
solidated administrative permit power and the direction of development.

(1) The practice of the system of partially consolidated administrative permit power
in China.

The practice of the system of relatively consolidated administrative permit power in
China and the one-stop public services in the world manifest the new public admin-
istration movement. Influenced by the ideological trend of new public administration
which arose in the world in 1970s, the governments of the countries in the world have
been making efforts in adjust the mode of public services so as to meet the needs of
the public. For instance, the former British PrimeMinisterMargaret Thatcher carried
out the reform of public-oriented one-stop services to raise government efficiency
and effectiveness after taking office. To have matters handled, citizens only need to
submit their applications to one agency or department or at one window and then can
have all procedures done, saving the trouble of calling at one department to another.

In China, consolidated examination and approval which aims at raising the admin-
istrative efficiency appeared in 1980s–1990s. For instance, in 1983, the government
of Kunming City issued Kunming Interim Measures for Protection of Groundwater
Resources, aimed at protection of groundwater resources, provided that “the munic-
ipal planning and construction bureau and municipal water conservancy department
jointly plan, review and approve the exploitation of groundwater resources, andman-
age it respectively.”24 Another example is Guangzhou City, which is in the forefront
of the reform and opening up, establish an international trade street which consoli-
dated all the international trade in 1985. In 1992, Kunming municipal government
issued Measures for Examination and Approval of Foreign Investment, stipulating
that “the municipal office of foreign investment unitarily handle and jointly review
and approve the applications for establishing foreign-invested enterprises”, aiming
at “improving investment environment and simplifying the procedures of examina-
tion and approval of the applications for establishing foreign-invested enterprises.”25

24Article 1, Kunming Interim Measures for Protection of Groundwater Resources, issued by Kun-
ming municipal government in 1983.
25Article 1, Measures for Examination and Approval of Foreign Investment, issued by Kunming
municipal government on Aug. 23, 1992.
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In the same year, Heilongjiang Province implemented Regulations on the Transfor-
mation of Operational Mechanism of the State-Owned Industrial Enterprises, aim-
ing at simplifying the procedures of examination and approval of the applications
for foreign-invested enterprises, which provides that the planning commission and
the economic commission are responsible for taking the lead and organizing banks
and other authorities, including the departments of land management, city planning,
urban construction, environmental protection, and so forth, to work jointly on a reg-
ular basis and deal with the concerned formalities in a consolidated manner.”26 In
1993, Jilin Province and the city of TianjinMunicipality, to grant enterprises the right
of import and export, established consolidated examination and approval system and
one-off approval pattern. In 1995, Shenzhen’s government for the first time consoli-
date eighteen governmental departments concerned with the approval of applications
for foreign-invested enterprises and established a specialized administrative service
center for examination and approval, which is deemed as the rudiment of the spe-
cialized administrative service center in China. In 1999, in Jinhua city of Zhejiang
province, forty-six departments which are empowered with administrative approval
opened windows in the city business hall to handle the matters, establishing the first
comprehensive administrative approval center in China and adopting one-stop ser-
vice pattern and an operation pattern of one-window acceptance, one-off notification,
a package service, one-off fee payment, and timely decision. To promote the trans-
formation of the governmental functions, optimize the environment of economic and
social environment, and raise the government efficiency and effectiveness, the local
governments have explored a series of new types of administrative permit mecha-
nism, various kinds of agencies which, in a consolidated manner, handle the matters
of administrative approval and provide a part of public services, such as the center of
administrative service, center of administrative affairs, service center for the public
convenience, hall of the administrative affairs, have been established all over the
country. Since 2000, some local government have started to write the provisions of
consolidated examination and approval and jointly handling matters into the general
rules of administrative approval. For instance, Article 8 of the Rules of Chengdu City
on the Reform of the Administrative Approval System issued in 2000 provides that
the matters for examination and approval should be joined and categorized and han-
dled unitarily by a department which is in charge of the matter. Response should be
made to the applicants by the department after consultation of all the relevant depart-
ments.” Subsequently, in 2001 and 2002, Jinan city, Shandong province, Xining
city, Shenyang city successively formulated rules of administrative approval which
specifically provided for establishing the business hall for administrative approval
and handling the applications for administrative approval in a consolidatedmanner.27

26Article 13, Rules of Heilongjiang Province on Implementation of the Regulations on Transfor-
mation of Operational Mechanism of the State-owned Industrial Enterprises, issued on Dec. 23,
1992.
27Rules of Jinan City on the Reform of the Administrative Review and Approval System (2001);Rules
on Shandong Province on Administrative Examination and Approval (2001); Rules of Xining City
on Administrative Examination and Approval (2002); Rules of Shenyang City on Administrative
Examination and Approval (2002).
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After the Administrative Permission Law took into effect in 2004, a large number of
provisions on partially consolidated administrative permit, consolidated examination
and approval, joint handling of applications have been written into local rules and
regulations regarding the matters such as administrative permit, administrative law
implementation, administrative procedures, administrative supervision, and so forth
The aforesaid development indicates that the system of partially consolidated admin-
istrative permit power, including consolidated examination and approval and joint
handling of applications, stem from the economic goals of pushing for economic
and trade development, attracting investment, and quickening the state-owned enter-
prises ownership reform. The consolidated administrative pattern has been applied
to administrative permit in economic sector and subsequently in other sectors, from
administrative permit to more comprehensive government services, and has devel-
oped into a common mode of public administration.

Administrative service center, as the main form of partially consolidated adminis-
trative permit system, has undergone two stages of development. At the initial stage,
the administrative service center, as a platform for handling affairs on behalf of the
government, set up a window accepting the application and serving permission docu-
ments. The original administrative permit function and permission procedures remain
unchanged. The physical consolidation makes the administrative service center into
“the mail room” and “gate house” and the carrier of “serial approval”28 of relevant
departments. This approach, on the surface, gathered the relevant affairs regarding
administrative permit to the administrative hall, obviated the need for applicants to
visit many different department for either submission or pick-up; but on the whole,
the power of administrative permit was not transferred. Due to the diversity of the
matters for administrative permit, the powers, such as examination and approval,
review, and decision, still remained in each department. Between the administrative
service centers which aim at partial consolidation of the power of administrative per-
mit and the original administrative organs, the boundary is unclear because power
is indefinite, communication and coordination are not smooth, and effective coor-
dination mechanism is lacking. Consequently, administrative expenses have been
increased due to function overlapping of the multiple administrative organs and the
one-stop services. In general, confusions abound in how administrative approval
applications are actually processed once they are received by the government, exac-
erbating the existing tendency to treat the granting of permission ahead of time as
either an adequate replacement of supervision andmonitoring or a superior approach
to management.

Two important measures have been put in place to streamline and simplify the
administrative permit system. First, the number of offices responsible for processing
administrative permit is reduced to one; and secondly, all matters related to admin-
istrative permit are handled at the service window open to the public at a service

28“Serial examination and approval” means that, after the administrative service center accepts the
application, the principal department is designated to take the sole responsibility for acceptance,
conclusion, and service of the files by the ways of serial review, jointly signing with relevant
administrative departments, and so forth.



3.2 The Development and Improvement of the Administrative Permit … 49

center. What these two measures basically do is to consolidate both the authority to
exercise the power to process administrative permit and the provision of services to
the public.29 While they no doubt represent progress towards substantive downsizing
of the number of offices and departments involved in handling permissions, these
measures leave fundamentally unchanged how such powers are allocated according
to the law. In other words, the power to handle these matters continue to rest with
whichever government body to which such power has been given by the law, and
it is only the authority to exercise such power and to provide related service to the
public that has been consolidated and assigned to a single service center.

As early as before the Administrative Permission Law went into effect, it was
suggested “to transform the existing local centers of administrative approval into
administrative permit agencies which have substantive administrative permit power
and unitarily handle the routine administrative permit affairs which were handled
separately by the departments concerned.”30 In 2008, the Administrative Approval
Bureau ofWuhouDistrictwas established, symbolizing an independent partially con-
solidated administrative permit authority coming into being. The District Adminis-
trative Approval Bureau shares out work and cooperates with the functional depart-
ments. The Bureau is responsible for the administrative approval, while the func-
tional departments are responsible for supervision and management after permission
is granted. The Bureau also has the duty to make annual inspection. In the process
of specific examination and approval, on-site investigation, technology demonstra-
tion, public hearings required for examination and approval should be taken care
of by functional departments, which, upon the notification from the Administrative
Approval Bureau, should provide the Bureau with the results of on-site investigation,
technical argumentation and social hearings within the provided time. This model
consolidates the permission power from the original functional department to the
Administrative Approval Bureau. It is the significant turning point at which the sys-
tem of partially consolidated administrative permit developed from the procedural
consolidation to substantive consolidation, directly touching the core of configuration
of permission power. The priority, hence, is to solve the problemof how to consolidate
the permission power and which mode of consolidation should be adopted.

(2) The operation mode and principles of partially consolidated permission power.

Judging by the current operationmode of the system of partially consolidated admin-
istrative permit adopted all over the country, different classification of operation
modes can be made according to the different criteria. The first classification is
procedural consolidation and substantive consolidation. Procedure classification is

29Implementation of these two measures is uneven across China. It is applied all over the provinces
in Sichuan, Hainan, Ningxia, Tianjing, and so forth. However, in some provinces, it is applied
only in some cities, such as Hohhot in Inner Mongolia, Weihai city in Shandong province, Zhuhai
city in Guangdong province, Kunming city in Yunnan province, Xining city in Qinghai province,
Quanzhou city and Longyan city in Fujian province, and so forth; and in the provinces such as
Anhui province, it is applied in provincial employers.
30Wang Yongqing, The Textbook of the Administrative Permission Law of the People’s Republic of
China, China Legal Publishing House, 2003, p. 93.
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the primary stage of consolidation of administration permission powers, which are
consolidated at the procedures of acceptance and service. The procedural consolida-
tion does not help to optimize the administrative permit system, nor does it actually
improve the efficiency of administrative permit. But this mode can help to put the
principle of convenience for the public into practice. Particularly, after the power is
consolidated to the administrative service center, although the administrative permit
is still under the control of the original administrative permit organ, it helps to raise
the status of the administrative service center through the two “consolidations” and
two “put in places”. The strong point of the model is that the department handles
administrative matters through one window, and the government does through one
center. To reduce the points at which the public deal with the administrative organ
can not only make things easier for the public but improve the administrative effi-
ciency as well. Meanwhile, since the implementation subject of the administrative
permit does not change in terms of system, there are fewer barriers to reform. The
weak point of the mode is that it does not solve the long-standing problem of per-
mission granting by multiple organs and hence cannot achieve the goal of reducing
administrative permit matters.

The consolidation of substantive powers refers to exercising the administrative
permit powers including acceptance, review, decision and service in a consolidated
manner, particularly the powers of review and decision. The consolidation of sub-
stantive powers is the higher-level consolidation of administrative permit powers.
To consolidate the powers of various departments to the Administrative Approval
Bureau directly changes the implementation organ of administrative permit, replac-
ing multiple organs to handle the administrative affairs by one organ so as to save
high social costs caused by multiple organs handling the administrative affairs. The
Administrative Approval Bureau is exclusively responsible for administrative per-
mit, which greatly improves the administrative efficiency. Applicants only need to
deal with one administrative permit organ, whichmakes things much easier for them.
But this mode is the adjustment made to the macro scope of administrative functions,
which involves many aspects and make it hard to reform. And monopoly may occur
due to several administrative permit powers being consolidated to one organ and lack
of supervision.

The second classification is vertical consolidation and horizontal consolidation
according to administrative systems. The vertical consolidation refers to the consol-
idation of permission powers of the administrative organs at various levels. Many
identical administrative permit matters are handled by administrative organs at var-
ious levels according to their significance. The advantages of vertical consolidation
are: the same system, minor difference in specialty, and no separation of powers
of planning, approval, supervision and penalty involved. And it is favorable to the
administrative organs for comprehensive management with multiple powers. The
drawback is it destroys the hierarchical administrative system. In case supporting
systems is lacking and supervision proves to be unsatisfactory, a situation may be
created that market failure occurs when control is tight and disorder arises when
control goes loose.
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Horizontal consolidation refers to the consolidation of approval matters of differ-
ent departments at the same level. It maintains the hierarchical management system
and can effectively reduce administrative permit affairs. But it may probably result
in separation of powers of planning, approval, inspection, supervision and penalty,
and adversely affect overall management and coordination of operation. It can be
subdivided into specialized consolidation and general consolidation according to the
extent of horizontal consolidation. Specialized consolidation, namely consolidated
management by specialized departments, is the consolidation of approval matters of
administrative organs in related fields including investment, construction, science,
education, culture and health, commerce, municipal management. General consol-
idation is the consolidation of all the matters subject to the approval of the admin-
istrative organs at the same level. Compared with general consolidation, specialized
consolidation is less inclusive, but is easier to practice because of strong correlation
of and minor differences between the matters subject to administrative permit.

The third classification is internal consolidation and external consolidation of the
administrative organs according towhether consolidation ismadewithin or out of the
administrative organs. The internal consolidation means setting up a special admin-
istrative permit agency within the administrative organ to consolidate the permission
powers of the organ. The internal consolidation integrates the permission powers
within the administrative organ, improving the administrative efficiency and help-
ing the administrative organ enhance supervision and inspection after permission is
granted. In addition, inside the organ, the administrative departments are familiar
with their own business and, therefore, encounter fewer obstacles. The consolidation
of matters subject to the permission of the administrative organs needs to integrate
the matters of several organs. For instance, the power of administrative permit is
deprived of from one administrative organ and delegated to another; or a special
administrative permit organ is established to integrate the permissions powers of
several organs.

The fourth classification is made according to hierarchy, namely consolidation
of the county governments, consolidation of the municipal government, and consol-
idation of provincial government. Relatively speaking, the grassroots governments
are more comprehensive in terms of administrative affairs. It is therefore easier, in
a consolidated manner, to subject the matters to comprehensive law enforcement,
including administrative permit and administrative penalty. The provincial govern-
ments handle comparatively more material and more specialized approval matters.
And it is hard for the provincial government to consolidate such matters.

The mode of consolidation is affected by many factors, such as the changeable
administrative affairs and adjustment of administrative management mode. Hence,
the consolidation modes are not necessarily the same. To deal with the flexible
mode of administrative management, a mechanism of regular evaluation should be
established to evaluate the operation of the partially consolidated permission power
in terms of the index of efficiency, effectiveness, and so forth.

Therefore, the ways of consolidation are different, and so is the scope of consol-
idated administrative permit power. Currently, the matters subject to administrative
permit are consolidated into the service center under three circumstances: firstly, full
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consolidation without any exception, such as Jiling, Ningxia, and Sichuan; secondly,
partial consolidation of thematters subject to administrative permit with some excep-
tions which vary from one province to another, roughly includingmatters concerning
state confidentiality, security, trade secret, privacy, religion, and ideology; or matters
which do not need to go through many procedures, or are not in a large number
or with low coverage or relevance; thirdly, the matters subject to the decision of
local governments due to lack of definite provisions therefore. Since the administra-
tive service center does not adopt the substantial consolidation of the administrative
powers, it does not matter much to the permission power which of the matters sub-
ject to administrative permit are handled in the administrative service center. But in
terms of the mode of examination and approval of Administrative Approval Bureau
of Wuhou District, the substantial consolidation of permission powers has changed
the current integral system of review, approval and supervision, and must inevitably
affect the configuration and exercise of administrative powers. Hence, a study in the
rules of administrative power configuration should precede one in the principles of
the consolidation of administrative permit powers.

The system of partially consolidated administrative permit power requires, in
accordance with the principles of simplicity, efficiency and unity, adjustment and
consolidation of administrative powers, re-configuration of powers among the depart-
ments, and streamlining government. This requirement is of great significance for
handling the problems, such as several government organs getting involved in per-
mission for an matter and repeated permission; establishing a mechanism of con-
solidated administrative permit power, reasonably delegate administrative powers,
reducing the matters subject to administrative permit, simplifying administrative
permit procedures, shortening the time of administrative permit, saving costs, reg-
ulating administrative permit, providing convenience for applicants, transforming
administrative modes, increasing administrative efficacy. The system of partially
consolidated administrative permit power has changed the rule of vertical division of
administrative permit power on the basis of industry. Instead, it horizontally divides
the powers of examination, approval, supervision and punishment on the basis of
administrative procedure. Under the existing laws and regulations, the administra-
tive organs adjust through statutory procedures the subject of administrative permit,
re-delegate administrative permit power, and re-establish the operation mechanism
of administrative power. Since it is the reconfiguration of administrative powers,
theoretically some questions should be answered first: what is the power? how many
powers can be consolidated? how to check and balance the powers after consolidation
of powers? Which powers can be consolidated? These are the theoretical grounds
for the system of partially consolidated administrative permit power. Putting too
much emphasis on power consolidation probably is not helpful for the reform of
the system of administrative approval. Moreover, it will hinder enforcement and
coordination, increase administrative costs, and cause abuse of administrative pow-
ers. Hence, the principle of administrative power consolidation and the principles
of separation of powers and checks and balances should be applied together. The
partially consolidated powers should be reasonably delegated. Theoretically, when
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it comes to determine whether to consolidate administrative powers or to use the
power separately, the following principles should be followed:

First, the specialized powers should not be consolidated. Powers or functions
delegated to a certain agency by law should not be consolidated. For instance, the
General Administration of Customs, the Internal Revenue Service, the authority of
Financial Regulation and Supervision, and China Entry-Exit Inspection of Quaran-
tine Bureau, and other authorities which are responsible for the state security and
control of personal freedom have the powers and functions which are not subject to
consolidation because of their special properties of law enforcement.

Second, there should be relevance among consolidated powers. The partially con-
solidated powers should be relevant, fall into the same category in terms of the
object of administration, have basically same objectives, and rules of activity, since
it is hard to handle the matters which are consolidated but with relevance with each
other. It increases the difficulty of administrative management rather than improve
the administrative efficiency.

Third, consolidation of powers should not influence the checks and balances
of powers. The administrative permit is the middle of the administrative process.
Administrative planning is at the beginning, and administrative supervision and pun-
ishment at the end. Some of the administrative permit powers are closely related
to the existing administrative planning, such as land use permission and land use
planning; others are closely related to administrative punishment; still others checks
with each other. Consolidation of powers to one organ will have impact on check
between each administrative power. To decide on the matters to be consolidated for
examination and approval, the relationships between administrative permit, admin-
istrative planning and administrative punishment should be taken into consideration.
Those which can hardly be clearly divided or of which the division may adversely
influence checks between the powers should not be consolidated.

Fourth, specialized administration and general administration should be divided.
Specialization is the inevitable result of social division of labor. Each industry has its
own expertise and technologies. To consolidate the powers of administrative permit,
analysis should be made of the extent of specialization thereof. Those that are highly
specialized should not be consolidated for examination and approval. At present, the
market economy of China still needs improving, and the government administration
continues to change. The government still exerts significant influence in many areas.
Under the circumstances, the specialized administration is still the main aspect of
administration. The reform of consolidation of administrative power is the supple-
ment to the specialized administration. It configures the relatively simple routine
matters subject to examination and approval so as to accord with the principles of
economy and efficiency.

Fifth, the consolidation mode and hierarchy of administrative power need to be
considered. The administrative permit powers can be vertically divided into hier-
archies. Local governments have relatively fewer matters to review and approve,
and the matters are comparatively simpler and less specialized so that the powers
can be easily consolidated. The higher governments handle the matters with great
diversity, and, therefore, it is hard to set up a special department with a consolidated
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power to review and approve the matters. However, it does not hinder the consol-
idation of powers of the departments in the fields with high relevance. In the field
with low relevance, spots or procedures for applying for administrative permit can
be consolidated, rather than the substantive powers.

The fore-going analysis indicates that factors which affect the consolidation of the
administrative powers, such as the matters subject to administrative permit, the rela-
tionship of the administrative permit power with other powers, and the levels of the
administrative permit agencies, should be considered on a comprehensive basis when
matters for consolidation are to be determined. The administrative permit powers are
consolidated partially rather than completely insofar as it covers only the following
aspects: firstly, the consolidation is limited since it is easier for the procedural powers
to be consolidated than the substantive powers. The practice in different places also
demonstrated that the procedural powers, including acceptance of the case and ser-
vice, are much easier to be consolidated than the specialized powers, such as review
and decision-making. Paper review is easy to be consolidated, compared with other
types of review including field investigation, peer review, hearing and discussion.
More specialized the power is, more difficult it is to be consolidated, especially
when expertise, experts, specialized equipment, technical appraisement, and so forth
are involved. Therefore, the specialized powers should not be consolidated at present.
Secondly, the fields where the powers can be consolidated are limited since not all
the fields are fit for having their matters subject to approval consolidated. It is not
necessary to consolidate the matters which are sharply different. Finally, the level
of administrative agencies for consolidation is limited. Not every agency is eligible
for power. Nor is it necessary to consolidate the matters with big differences. The
higher the level of the agency is, the more difficult for administrative powers to be
consolidated.

The partial consolidation of administrative permit powers into a small number
of agencies is closely related to the reform of the administrative approval system. It
is stated in the Implementation Opinions and Notices Approved and Issued by the
State Council on the Reform of the Administrative Approval System of 2001 that the
reform of the administrative approval system should divide and adjust in a reason-
able manner the powers and functions of administrative permit among the agencies
in accordance with the principle of effectiveness and efficacy. In the same year, the
leading group of the reform on the system of administrative approval of the State
Council stressed the consolidation of administrative permit powers into the hands of
a relatively small number of agencies again in the instrument entitled Issues of Car-
rying out the Five Principles of the Reform of the Administrative Approval System,
asserting that the government at this level should create conditions, break departmen-
tal boundaries, and consolidate the matters subject to administrative approval which
are scattered in different departments of the government. In 2008, the State Council
issued the Opinions on Deepening the Reform of the Administrative Approval Sys-
tem released by the Ministry of Supervision, and so forth, stressing improving the
system of relative consolidation of administrative approval. Deepening the reform
of the administrative approval system, cutting the matters subject to administrative
permit and reducing the levels of administrative permit are the prerequisite for con-
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solidation of administrative powers. And the consolidation of administrative permit
powers will necessarily bring about the integration of the matters subject to admin-
istrative permit. It could be said that the reform of administrative approval system is
the prerequisite for survival and development of the system of relative consolidation
of administrative permit powers while relative consolidation of administrative permit
powers can also promote the reform of administrative approval. The system of rel-
ative consolidation of administrative permit powers cannot develop independently
from the reform of China’s administrative approval and reform of administrative
management system. These three factors interact with each other.

Subject to the process of the reform of the administrative approval system and the
reform of super-ministry, the relative consolidation of the administrative permit pow-
ers is unlikely to be accomplished overnight. In practice, it may be carried out step by
step on a gradual basis or triggered in one particular place. The powers of administra-
tive permit for ordinary, routine and less specializedmatters may be firstly integrated.
Permissions and services can be integrated and consolidated through delegation of
power by administrative organs to township governments or community offices for
the sake of convenience for the people and in accordance with the principle of prox-
imity and dispersion. The development of relative consolidation of administrative
permit powers can provide experience for the reform of super ministry. The reform
of super ministry will involve the consolidation of administrative organs and integra-
tion of administrative powers, including the power of administrative permit. This will
inevitably bring about consolidation of administrative permit powers. Meanwhile,
the consolidation of administrative permit powers will also provide experiences and
ideas for integration of other administrative powers and adjustment of administrative
organs and ultimately promote the reform of super ministry.



Chapter 4
Welfare State and Government Benefits

4.1 Welfare State and Reform of the Chinese Social
Security System

The welfare state is the outcome of the interactions between the state and the soci-
ety. In China, the idea of poverty relief has its roots in ancient times. Poor relief
theories proposed by various schools could be found in the Spring and Autumn and
War periods more than 2000 years ago, among which the most well-known are the
notions of primacy of people’s interests, benevolent governance and universal har-
mony. In the time of natural economy, the idea of relief was executed mainly through
saving surplus grains during the years of good harvest for use during years of poor
harvest. Since the Han Dynasty, China has adopted a grain reserve system, namely
Changpingcang (GrainReserve Storage), whichwas established by the imperial gov-
ernment. In Sui Dynasty, Yicang (Charity Grain Reserve Storage) was introduced,
which held grain donations solicited from the public by the local governments. In
the Southern Song Dynasty, there was Shecang (Communal Grain Reserve), which
partly served as a form of social security, and was managed by the local community
and in which all local residents enrolled. In addition to the reserve system, there were
other forms of charity such as poverty relief, old age care and childcare. During the
Ming Dynasty, Tongshanhui (Commonweal Association) was established. It was a
non-governmental grassroots charitable organization and the first of its kind. The
Chinese traditional poverty relief or public assistance system developed under the
influence of Confucianism. Even though there is a long history of state involvement
in poverty relief, the basic premise of the aid system is still the idea that state aid is
a form of charitable giving to those in need, and not something to which the people
have a natural right or entitlement. Modern thinking in China about welfare has been
an extension of the Confucian ideas and has, in addition, been influenced by the
bourgeois-democratic revolution and the notions about welfare that originated in the
west. Sun Yat-sen proposed the principle of the people’s livelihood, believing that
this principle matters the survival of people, the society and the country. The poverty
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relief was legalized in the Rules of Workhouses for Vagrants passed and released by
the government of the Republic of China in 1915. In 1943, Public Assistance Law,
the first national law regarding poverty relief, was released. The social security and
public assistance systems were also provided in the Constitution of the Republic of
China which took effect in 1947.1

The Constitution, including several of its amendments passed and released after
the founding of the People’s Republic of China all clarify that public assistance is
not a gift but a basic administrative function of the government. It is the right of the
citizens to obtain the public assistance.2 The current Constitution of 1982 provides
three-level guarantee of the citizens’ rights of welfare. (1) The state should provide
material assistance to a particular group of people. In accordance with Article 45
of the Constitution of 1982, the state establishes and develops the social insurance,
public assistance and medical and health services that are required to guarantee
citizens’ right. The state and society ensure the livelihood of disabledmembers of the
armed forces, provide pensions to the families of the war dead and give preferential
treatment to the families of military personnel. The state and society help make
arrangements for the work, livelihood and education of persons with disabilities.
(2) The state protects the working people. In accordance with Article 42, using
various channels, the state provides opportunities for employment, strengthens labor
protection, improves working conditions and, on the basis of expanded production,
increases remuneration for work and social benefits. In accordance with Article 44,

1Article 155 of the Constitution of the Republic of China of 1947 provides that the state should
implement social insurance system to promote the social welfare, and provide with reasonable aid
and relief to those aged, feeble, or disabled and the victims of big disasters.
2Article 93 of the Constitution of the People’s Republic of China of 1954 provides that working
people in the People’s Republic of China have the right to material assistance in old age, and in
case of illness or disability. To ensure that working people can enjoy this right, the state provides
social insurance, social assistance and public health services and gradually expands these facilities.
Art. 92 of the Constitution of the People’s Republic of China of 1954 provides that working people
in the People’s Republic of China have the right to rest and leisure. To ensure that working people
can enjoy this right, the state prescribes working hours and systems of vacations for workers and
office personnel, and gradually expands material facilities for the working people to rest and build
up their health. Art. 27 of the Constitution of the People’s Republic of China of 1975 provides that
citizens have the right to work and the right to education, and working people have the right to
rest and the right to material assistance in old age and in case of illness or disability. Art. 48 of the
Constitution of the People’s Republic of China of 1978 provides that citizens have to the right to
work. To ensure the citizens enjoy the aforesaid right, the state arranges employment according to
the principle of taking overall consideration of the situation, gradually raise the remunerations on the
basis of development of production, improve the working conditions, enhance the work protection,
and expand the collective welfare. Art. 49 of the Constitution of 1978 provides that working people
have the right to rest. To ensure that working people enjoy this right, the state prescribes working
hours and systems of vacations, and gradually expands material facilities for the working people to
rest and build up their health. Art. 50 of the Constitution of 1978 provides that working people have
the right to rest and the right to material assistance in old age and in case of illness or disability.
To ensure that working people can enjoy this right, the state gradually develops welfares including
social insurance, social assistance, public health services and cooperative healthcare system. The
state takes care of and secures the life of the revolutionary disabled veterans and the families of the
revolutionary martyrs.
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the state provides by law the system of retirement for workers and staff in enterprises
and undertakings and for functionaries of organs of state. (3) The state guarantees
the basic welfare of all citizens. The amendments to the Constitution passed on
March 14, 2004 clarifies that the state establish and develop a social security system
compatible with the level of the economic development. With the addition of the
right to social welfare in the Constitution, various social security systems have been
gradually established and improved.

Throughout of the history of China’s social security system, the aims, scope,
the parties targeted, and the model have been progressing from treating poverty to
preventing poverty, from creating contentment among the public to securing citizens’
economic right, from helping a particular group of people to providing universal
social security to all citizens. During the process, the call for raising the citizens’
welfare right and the warning of the state welfare crisis appeared in turns, and so
did the value of fairness and the value of efficiency, and the theory of freedom
and theory of society and state. The disputes regarding the welfare state centered
on the speed and ways of building a welfare state rather than on its necessity in
nature and function. The Chinese decision makers were reminded repetitively that
building the welfare state equals reconstruction of the society, and with the social
transformation deepening in China, the social security system were also undergoing
profound reform.

The protection of the citizens’ welfare right is closely related to a country’s eco-
nomic and political systems. Both the market economy and democratic political
systems require the Chinese government to transform from one that wields unbound
power to one constrained by the rule of law, whose powers are subject to institutional
checks. The social security system should consequently be changed in the following
aspects:

1. The development from the urban-rural dual system to urban-rural integration
system

Under the planned economic system, the urban-rural economy and divisions of the
social institutions directly caused the unbalanced dual structure of the provision of
social security. The social security system was divided into two completely different
sub-systems: the state-working employer security system applied in towns and the
collective-family security system applied in countryside. The urban-rural security
system applied in towns mainly consists of the endowment life insurance and labor
insurance medical system applicable to the workers of the state-run enterprises and
the endowment life insurance system and the free medical care system applicable to
the workers of the government institutions. In addition, it also includes the enterprise
and institutionwelfare system and civil administrationwelfare system.Almost all the
urban population is eligible for the welfare and security provided by the state itself or
through the enterprises. The rural population mainly relies on the family or collective
welfare and security. There is no social welfare and security system available to
the rural population. The rural collective welfare and security system relies on the
people’s commune and mainly consists of the “five-guarantee” program, corporative
medical care insurance, the systemof public assistancemainly for the poor and feeble,
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and the system of care and preferential treatment for the families of the servicemen
and service women on active duty, veterans, and the war dead. The welfare and
security for the rural population are not comparable to those for the urban population
in either quantity or quality. Since the end of 1970s, the rural economic system reform
abolished the collective security based on the people’s commune and left the rural
population with no social welfare and security at all. With the development of the
market economy, the rural people were faced with greater survival risks. Particularly,
the problems of aging and poverty in rural areas became more and more serious, and
rural migrant workers were threatened by work-related injuries and occupational
diseases. With the construction of the new countryside which started in 1990s, to
narrow the gap between the urban and rural areas and promote the integration of the
socialwelfare and security system, the reformof socialwelfare and security system in
rural areas was carried out: including establishing a new type of cooperative medical
care system with a combination of individual contribution and government support,
based on comprehensive arrangement of particular serious diseases, and covering all
the rural residents; reforming the “five guarantees”3comprehensive method which
requires the government rather than the rural collective pay for the expenses thereof,
setting up the rural endowment life insurance system and subsistence allowance
system in the rural area, and so forth. The reform of the social security has effectively
expanded the coverage of the state welfare and security from the urban area to the
rural area.

2. Shifting fromcomplete reliance on the government to reliance on the government,
non-governmental actors and private individuals

Under the planned economic system, the welfare is funded by the state and arranged
by the employers, requiring no contribution from the individual. This reduced peo-
ple’s sense of individual responsibility and compromised their incentive to work.
The welfare system of “low salary and high welfare” and “high or full employ-
ment” exceeds the level of economic development. High expenditure on welfare
payments constituted a great burden on the enterprises and the state. As marketiza-
tion progressed, non-governmental actors and private individuals gradually became
involved as well as the government in welfare programs. The social insurance of
endowment, medicare and unemployment are paid by the state, employer and indi-
vidual respectively according to the different proportion of their shares

3. Comprehensive transformation from a uniform employment-based security sys-
tem to a more diverse and multi-tiered system

The egalitarianism of uniform social security standard adopted under the planned
economic system could not suit different forms of economic ownership. The social

3The Five Guarantees refers to the guarantees of food, clothing, housing, medicare and burial
expenses (or education for the minors) provided, in accordance with the Regulations on the Rural
Five-Guarantee Work released by the State Council in 1994, to the aged, the disabled and minors
who are not able to work and hence have no source of income and have no caregivers designated
by law, or whose caregivers have no capability to take care of him.
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security system developed from providing everybody with the same welfare benefits
to providing different group of people with different welfare benefits. The eligibil-
ity requirements for becoming a welfare recipient are stressed. Distinctions among
the minimum security, basic security, and supplemental security are clarified. The
standards have been shifted from a homogeneous one to one that provides different
levels of welfare to meet the needs of different social classes. Managerially, social
and professional organizations have replaced the employers as the bodies operat-
ing the social security system. The social fund insurance has been established. The
National Social Fund Insurance Council, a non-governmental organization, has been
founded. The administration of social security is separated from the management of
funds. Welfare benefits are delivered to all members of the society and subject to
management by the community.

With the past 30-year reform and development, China has preliminarily estab-
lished a basic framework of social security with the social insurance as its core and
the social welfare and public assistance system as its supplements. The framework
mainly consists of three parts: (1) A variety of social insurance system applicable to
laborers,4 including the basic social endowment insurance, basic medical insurance,
unemployment insurance, occupational injury insurance, maternity insurance, and so
forth; (2) the public assistance system applicable to the poor or low-income group of
people,5 including the basic living allowance security system, the rural help-the-poor
policy, disaster relief, and so forth; (3) a variety of social welfare system,6 such as the
endowment security, welfare for minors, welfare for the disabled, and various kinds

4The social insurance provided in the Social Insurance Law of the People’s Republic of China
are the endowment insurance, medical care insurance, occupational injury insurance, maternity
insurance, and unemployment insurance. The costs thereof are paid jointly by the state, enterprise
and individual, or by both of the enterprise and the individual.
5In accordance with the Public Assistance Law of the People’s Republic of China (draft open to
comments), public assistance refers to the material aids and services provided by the state and
society to the citizens who can hardly support themselves independently. Its main content is to the
basic living allowance. In addition, there are also special relief, natural disaster relief, temporary
relief and other relieves provided by the state, dependent on the circumstances. The social insurance
is a social security system established by the state through legislation and funded by the money paid
by the people in the society for the purpose of aiding and subsidizing the laborers who temporarily
or permanently lost working capability because of age, illness, work-related injuries, maternity, or
unemployment.
6In a different and more broad sense, social welfare is a general term for the benefits, welfare
facilities, and social services provided by the state for the purpose of improving the material and
spiritual life of all the community members. The social welfare, in a narrow sense, refers to the basic
living security provided by the state to the aged, minors, and disabled who need special care. The
social welfare discussed in this book is the narrow one. This special social welfare, mainly provided
to the aged, minors, disabled, army soldiers, martyrs, etc., is regulated by the laws and regulations,
including the Law of the People’s Republic of China on the Protection of the Rights and Interests of
the Aged, the Law of the People’s Republic of China on the Protection of the Minors, the Law of the
People’s Republic of China on the Protection of the Rights and Interests of the Disabled People, the
Regulations on the Military Pensions and Preferential Treatment, The Police Law of the People’s
Republic of China.
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of pensions and preferential treatments.7 With the rapid development of the social
security system in China, problems such as inadequate governmental involvement
in providing social security, the absence of legal institutions safeguarding the social
security system, the difficulty of expanding coverage, and so forth have become
more pronounced. Bread-and-butter issues and providing public services have now
become the primary function of the government.

“Public administration is not only a research topic for administrative law scholars
but also something to whose practical development they should be responsive to.
Developments in administrative law should stay abreast of those in administrative
practices.”8 Under the planned economic system, the government runs enterprises,
which in turn run the society. This model, to a certain extent, reduced the burden to
provide relief and assistance on the government. But this also meant that the social
basis needed for a full-fledged government benefit system was lacking. As a result,
the administrative law presents a structure of a single line with the orderly adminis-
tration as its central point. One example of simplifying the provision of government
benefits into a specific administrative act is providingmaterial aid to groups of people
in need. The transformation of the economic system has broken the traditional wel-
fare model. “With the development of civilization, there is a rising tendency of the
government activities relevant to the public demands and, consequently, the number
of the public services has been increasing.”9 The scope of the administrative relief
has been expanded to match the concept of orderly administration. The academic
study of administrative law, therefore, is tasked with developing a dual-line structure
with both maintaining order and providing benefits at the core.

4.2 Government Benefits and Services

A service-oriented government should serve the people and perform public services
through specific administrative acts. In other words, the government should actively
provide various services so as to give proper living care to citizens and organizations.
In China nowadays when transformation is undergoing, the living care as the core
content of the construction of the service-oriented government does not merely refer
to food, clothing, housing and travelling but also matters related to people’s quality
of life, including education, medical care, employment, environment, social security,
public welfare, and income distribution. The Report of the 17th National Congress
of the CPC gave high priority to bread-and-butter issues, including those related to
education, employment, healthcare, old-age care and housing.

7Zhao, Chunling, et al., The Welfare System and Development of the Social Security in China, China
Business Press, 2008, p. 130.
8Carol Harlow (U.K.) and Richard Rawling (U.K.), Law and Administration, translated by Yang
Weidong, et al., The Commercial Press, 2005, p. 76.
9Leon Duguit, The Transformation of the Public Law, Translated by Zheng Ge, et al., Liao Hai
Press & Chunfeng Literature and Art Press, 1999, p. 50.
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1. Understanding the concept of government benefits

The system of government benefits refers to the act of public administration whereby
the state provides aid, assistance and services in the forms of funds,material and labor
for purpose of meeting citizens’ basic survival and developmental needs, protecting
their economic interests and promoting social publicwelfare. It is the basic task of the
modern administration to continuously provide various types of relief to the citizens
for survival and development. Administration should be themeans by which the state
welfare is provided so as to satisfy the demands of the society. The government should
take variousmeasures of administrative relief to ensure the citizens and organizations
obtain proper living care. Living care as the core content of the construction of the
service-oriented government does not merely refer to food, clothing, housing and
travelling but also the matters related with the quality of people’s life, including
education, medical care, employment, environment, social security, public welfare,
and income allocation.

The Concept of the provision of government benefits is derived from a German
term Leistungsvervaltung co-translated by a Taiwan scholar and a Japanese scholar.
It was first shown in an article entitled TheAdministration as the Provider of Services
written by Ernst Forsthoff, a German jurist of public law, and published in 1938, in
which, Forsthoff proposed the doctrine of living care, that is, to provide services for
the purpose of living care to citizens is the core of the modern administration, and the
obligation of living care should be performed through the provision of government
benefits. Forsthoff asserted that governments should provide relief to those who have
established a service relationship with them and whose lives rely on this relation.10

With the increasing prominence of the idea of human right, the concept of the pro-
vision of government benefits has gradually fully developed in the west. Nowadays,
the Japanese scholars have a consensus that “the provision of government benefits
refers to the public administrative activities of positively promoting and improving
people’s welfare by the benefiting activities, including providing social economic
and cultural services through the public relation facilities or enterprises, and protec-
tion and guarantee of livelihood and monetary support through social security and
public assistance.”11

The concept of the provision of government benefits was not introduced to main-
land China until fairly recently, so we lag behind the above-mentioned countries and
regions in the theoretical study of the subject. The provision of government benefits
is still narrowly explained. The provision of government benefits is a general term of
related administrative behaviors in China. Generally speaking, administrative relief,
also administrative material assistance, refers to a specific administrative act that the
relief subjects/providers grant certain property interests or property-related interests,
in accordance with relevant laws, regulations, and policies and on the application of
the applicants, to the citizens who are aged, ill or not capable of working, or who

10Yan Erbao, Reflections on the Provision of Government Benefits: Case Study on the German
Administrative Laws of Germany and Japan, Studies on the Administrative Law, 2010, vol. 3.
11Yang Jianshu, The General Analysis on the Administrative Law of Japan, China Legal Publishing
House, 1998, p. 329.
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are laid-off, unemployed, poor, or suffering from disasters or accidents, no matter
natural or man-made. According to this definition, administrative relief is a specific
administrative act while the provision of government benefits is a generalization of
a kind of administrative activities with the same nature, such as the social security,
the offer of the public facilities, the operation of the public business, various kinds
of administrative subsidies, and so forth. To carry out the administrative activities
mentioned above, a specific administrative act may be done, that is, the administra-
tive subject may perform an act of administrative relief; or, other kind of act may be
done, such as rendering administrative agreements or civil contracts, and so forth.12

To equate the provision of government benefitswith administrative relief will directly
narrow down the scope and the number of relief receivers of government benefits.
Nowadays, the provision of government benefits in China is mainly applied to the
poverty alleviation and disaster relief, and so forth the receivers are the poor citizens
and the specially designated group of people. As for all the people in China, the pro-
vision of public facilities, public service and public welfare is just at the initial stage.
Without the obligation of relief provided by law, the citizens’ relevant rights and
interests would not be recognized and protected by law. Therefore, those who study
the provision of government benefits should distinguish between different ways in
which such benefits are delivered.

The provision of government benefits corresponds with intervention administra-
tion. It is, therefore, remarkably different from the traditional intervention administra-
tion in the following aspects: (1) both are different in the theoretical basis. Compared
with the traditional power control and order maintenance theories in the administra-
tive law, the provision of government benefits is based on the theory of human right
protection, and focuses on the provision of social services and the improvement of
social welfare; (2) both are different in effect. The provision of government benefits
usually benefits the targeted receivers in some way while intervention administration
mostly limits and deprives the concerned person of rights; (3) both are different in the
way of acting. The provision of government benefits is realized by means of supply-
ing, securing, funding, and so forth, while intervention administration usually bring
adverse impact on the concerned person through punishment, levy, and so forth.13

Of course, providing aid and assistance and intervention are not absolutely sep-
arated from each other. In fact, they are often intertwined. Just as German scholar
Maurer put it, the two are closely linked in the following ways: (1) relief is often
provided with the prerequisite of particular obligations, such as responsibility and
damages, for instance, scholarship is granted on the condition of excellence in aca-
demic study; (2) a measure to be taken may bring damage and relief at the same time
since it brings relief to the concerned person but damage to a third party, such as
those who also applies for the relief but failed; (3) in some administrative field, the
provision of government benefits and intervention administration can interchange

12Yan Erbao, Reflections on The provision of government benefits: Case Study on the German
Administrative Laws of Germany and Japan, Studies on the Administrative Law, 2010, vol. 3.
13He Zhengrong, The Development of the Provision of Government Benefits and the Responses to
the Theories and System in the Administrative Law, Academic Forum, 2007, vol. 11.
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with each other, for instance, in terms of environment protection or the ancient town
protection, on one hand, construction is limited; on the other hand, financial subsi-
dies are provided; (4) in terms of particular goals, the administration may take the
measure of relief or intervention.14

2. Principles governing the provision of government benefits

Different from the traditional intervention administration, the provision of govern-
ment benefits has greater affinity and allure because of its benefit-conferring nature.
But we should know that even though the provision of government benefits aims
at increasing national welfare, it is part of the function of the administrative power.
Hence power abuses and violation of the legal principles, such as principle of fair-
ness,may occur. The provision of government benefits requires governments perform
more actively their duties and governments, therefore, need more functions, powers
and resources granted to achieve the goal. And this may probably cause the excessive
expansion in government power.15 In the public social space with the battles going
on between the public power and the private right, the rights and interests of the
citizens are infringed, and even the government becomes omnipotent again. Since
governments have more powers in the provision of government benefits than order
administration and are even harder to be controlled effectively, abuse of power and
violation of the fairness principle in allocation of resources are likely to occur. The
efficiency of the provision of government benefits is also an issue of great concern.
The Chinese national economic development is in the “middle income trap”. There
is an obvious danger of the social “welfare trap”, which means that the social wel-
fare system exceeds the level of the economic development and become a burden
of the finance and the taxpayers.16 The provision of government benefits requires
the government to invest enormous amount of manpower, material and financial
resources, which definitely causes the radical increase of costs and, consequently,
imposes heavier burden on the taxpayers.

To avoid the drawbacks of the provision of government benefits, there must be
limitation and control set over its enforcement. The following policies should be
abided by in the process of the enforcement thereof:

(1) The principle of the state subsidiarity, also named the principle of the state
supplemental assistance. In accordance with the principle, the state should provide

14See Hartmut Maurer (Germany), The General Theories of the Administrative Law, Translated by
Gao Jiawei, Law Press China, 2000, pp. 9–10.
15Jiang Bixin, How do Studies on the Science of Administrative Law Respond to the Practice of
the Service-Oriented Government? Modern Law Science, 2009, vol. 3.
16The emerging-market countries will enter a take-off phase from $1000 to $3000 after getting
out of the “poverty trap” of GPD $1000 per person. However, when the GDP reach about $3000
per person, the conflicts accumulating in the process of rapid development break out together,
and the self system and mechanism are badly in need of updating. Many developing countries
are plunged into the “middle income trap” due to the reason of unsolvable conflicts of economic
development, mistakes in development strategy or external influence, and the economic growth
dropping or prolonged stagnation.
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the relief to the individuals who cannot manage to obtain the benefits all by them-
selves. It, therefore, is a minor and supplemental assistance with a characteristic of
subsidiarity. The principle set a boundary to the scope of the service provided by the
government: the administrative organs should stay away from the matters which can
be handled by the citizens, legal persons or other organizations, adjusted by mar-
ket mechanism, and solved by the administrative organizations or agencies, except
for those provided by law.17 To stress the principle of the state subsidiarity in the
provision of government benefits aims at positioning the function of the Chinese
government. China is currently in the process of transformation from the omnipotent
government to a limited government. The provision of government benefits may put
the government in a dilemma: on one hand, the excessive stress on the feature of
limitation on the government may hinder the government from performing it duties
and, consequently, affect the provision of the public service; on the other hand, too
much stress on the governmental obligation of supply may cause retrogression of
the times with the omnipotent government. The principle that government-provided
benefits are supplemental only, therefore, actually defines the scope of governmental
functions.

(2) Principle of law reservation. The principle of law reservation provides that
the administrative acts should be in compliance with law, that is, the administrative
organs should be found liable when they act unless expressly empowered by law.
Under the administrative legal system with intervention administration as a core, the
government act should be strictly reserved by law, while, in the field of the provision
of government benefits, the adoption of the principle of law reservation has been
challenged for the beneficial attribute of the provision of government benefits. In
fact, the provision of government benefits may be also detrimental to the rights and
interests of the citizens. On one hand, it may cause detriment to fairness since a
particular group of people have advantage over their competitors because of the
special supply or service they receive from the government and, hence, become
privileged, threatening the legal rights and interests of their competitors; on the other
hand, the government’s refusal to supply may cause direct detriment to the citizens’
positive rights, since refusal of supplymaycausebankruptcyof enterprises.Refusal to
supply scholarship may cause a student to quit his schooling, which has the identical
detrimental effect to fairness and property right (requiring a proprietor to install a
certain kind of protective devices to their facilities, or requiring a student to follow an
order.18 Therefore, even though beneficial, the provision of government benefits may
be detrimental to the basic rights of the concerned person, so it should be subject
to the principle of law reservation. However, since the provision of government
benefits aims at providing benefits and material assistance to the concerned person,
the government need and should be given more room for discretion than intervention

17Luo Wenyan, Service-Oriented Government and the Transformation of the Administrative Law:
from the Perspective of the Idea of “Good Governance” in the Administrative Law, Studies in Law
and Business, 2009, issue 2.
18Jin Chendong, On the Principle of the Administrative LawReservation, Zhe Jiang Social Science,
2002, issue 1.
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administration. Therefore, a breakthrough should be made in the original principle
of law reservation. The theory of material matter reservation is applied nowadays in
Taiwan, China, where the Interpretation of the Grand Justice of the Judicial Yuan
No. 443 states that the provision of government benefits is less regulated by law
than limitation of the rights of private party. In case the material matter of public
interests is involved, it is natural that control should be made over it by law. The
author believes that, in addition to law, the provision of government benefits may be
carried out in accordance to the regulatory instruments including the administrative
regulations, local governmental regulations, and administrative rules. Meantime, the
above administrative regulations, local governmental regulations, and administrative
rules should not conflictwith theConstitution and law so as to ensure the realization of
the governmental functions and satisfaction to the people’s needs and avoid detriment
to the principle of rule of law.

(3) Principle of proportionality. The principle of proportionality requires the
administrative goals objectively match the administrative measures. It forbids the
state organs taking excessive measures and ensures that, with the prerequisite of
realizing the statutory goals, the state activities should be as little detrimental to
the citizens as possible.19 Due to the limited national resources, the inappropriate
or excessive supply to people will cause detriment to the national resource and the
public interest, so the principle of proportionality should be applied to the provision
of government benefits so as to ensure the relief measures taken is proportionate to
the relief goals. Firstly, the relief measures should be helpful to achieve the admin-
istrative goals. Secondly, the administrative goals should be achieved in a way that
minimum detriment is caused to the public interest or the national resources. Thirdly,
the adverse impacts caused by the relief measures should not be obviously dispropor-
tionate to the targeted benefits. The provision of government benefits is beneficiary
to the concerned person. Special attention, therefore, should be paid to whether the
goals can be achieved in the end so as to prevent excessive and insufficient relief.
Meanwhile, relief level shouldmatch the level of the national economic development.

(4) Principle of equal right protection. This principle means that in the process of
enforcement of the administrative power, substantive or procedural, same incidents
should be treated in the same way except with rational justification. The supply of
administration should not violate the principle of equality. The equal right protection
applied in the provision of government benefits means that the state should treat all
eligible the relief receiver equally when supplying the relief. No difference should be
made in the treatment. All the eligible receivers should have equal right to the relief
in both substance and procedures including measures. Meanwhile, the government
should take various subjects and the circumstances into consideration and reasonably
treat different people and incidents differently so as to achieve genuine and substantial
equality.

(5) Principle of trust protection. The principle of trust protection aims at realizing
social justice, establishing social security system, constructing the social order of

19ChenXinmin,Principles of the Administrative Law of China, ChinaUniversity of Political Science
and Law Press, 2002, p. 43.
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fairness and justice, protecting the reliance of the poor and those who need special
protection on the provision of government benefits and sharing the social risk with
them, assisting the private parties in crisis and emergency situation through fairly
allocating resources according to law, so as to grant special protection to the disad-
vantaged people in the society.20 The principle of trust protection is established on the
legal basis that law should protect the reasonable reliance developed by the individ-
uals on the enforcement of public power and the benefits derived from the reliance.
It is of particular significance to apply the principle of legitimate expectations to the
provision of government benefits, esp. in the aspects of cancellation or rescission
of beneficial administrative behavior. Since the provision of government benefits is
realizedmainly by beneficial administrative behavior, the cancellation and rescission
of the beneficial administrative behavior will create direct influence on the public
service which the provision of government benefits aims at. Therefore, the effec-
tive and legal beneficial administrative behavior generally should not be cancelled,
rescinded, or modified for no reason. Where the circumstance has changed and the
behavior becomes no longer legitimate, the administrative organ should modify the
behavior according to law, but it should compensate the concerned person for any
detriment he or she incurs to the benefits derived from his or her reliance on the
continuity of the administrative behavior, which is required by both the principle of
administration according to law and the principle of trust protection. However, in
terms of illegal beneficial behavior, where the administrative organ believes that the
concerned person’s reliance benefits from the behavior outweighs the protection of
the public interest, the administrative organ should not cancel the beneficial admin-
istrative behavior and let it continue to exist; where the public interests outweighs
the private interest, the administrative organ may cancel the behavior, but it should
compensate the concerned person for the detriment incurred to the reliance benefits.

3. The scope of government benefits

The provision of government benefits is essentially the deliverance of benefits to some
recipients. It, therefore, necessarily should have definite scope and clearly identifi-
able beneficiaries. Ever since the concept of the provision of government benefits
came into being, its scope of application and the eligibility requirements have been
expanding with the social development. According to Ernst Forsthoff, the govern-
ment benefits that are designed to provide living care should cover the following three
areas: (a) public utility, including water, electricity, and gas; (b) domestic transporta-
tion; (c) the basic facilities people need to sustain a normal life. Thereafter, of all of
the government’s administrative duties and tasks, the deliverance of tangible benefits
to the citizens has been increasing in proportion. It has also become a research topic
for those who study administrative law. Further studies of the theories of administra-
tion have been carried out in various countries, and the scope of government benefits
and the eligibility criteria have been expanding. At present, in Germany, government

20Cheng Zhongmo, Genera Principles of the Administrative Law (II), San Min Book Co., Ltd.,
1997, p. 207.
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benefits cover such areas as infrastructure, guaranteed provision, social care promo-
tion, information and so forth. In Japan, the provision of government benefits is a
public administrative act aimed at improving welfare for citizens. It mainly includes:
(a) social administration (social security administration), which generally includes
public assistance, social insurance, fully-subsidized pension, social allowance, social
welfare, and public sanitation; (b) the administration of government-provided funds
and services necessary for sustaining a normal life. These are provided either by
public infrastructure facilities or, as in the case of power, gas, water, transportation,
postal service, and broadcasting, by state-owned enterprises; (c) the financial aid
administration. The administration of financial aid refers to the provision of sub-
sidies, funds, financing services, debt-guaranteeing, and so forth,21 carried out by
administrative subjects by providing particular financial aid to the concerned person
performing a particular public service. In China’s Taiwan province, the provision of
government benefits refers to the function of providing citizens with relief, services,
or other benefits,22 specifically including social insurance, public assistance, supply
of basic necessities, occupational training, financial aid, and cultural services.

Today, most Chinese legislations regarding the provision of government benefits
pertain to basic necessities, and labor and social security. Such legislations include
the Law of the People’s Republic of China on the Protection of Disabled Persons,
Elderly Rights Law, Education Law, Law of the People’s Republic of China on Pro-
motion of Privately-run Schools, Regulation on Pensions and Preferential Treatments
for Servicemen, the Regulations on Guaranteeing Urban Residents’ Minimum Liv-
ing Standard, Measures on Administration of Public Relief for Vagrants and Beggars
without Any Assured Living Source in Cities, the Interim Measures on Placement
of the Chinese People’s Liberation Army (PLA) Volunteers Released from Active
Service, Measures on Placement of the Soldiers Released from the Military Service,
Regulations on the Rural Five-Guarantee Work, and so forth. In terms of legisla-
tion, the provision of government benefits in China nowadays mainly focuses on the
projects of disaster salvation and poverty alleviation. The concerned person is mainly
the poor and special groups of people. The scope of the benefits is too narrow to meet
the needs of the development of the provision of government benefits inmodern times
or what are required to promote economic and social development in contemporary
China. Since the beginning of reform and opening-up in China, a socialist market
economy has gradually been taking shape. The economic system reform requires
the transformation of governmental functions. On one hand, the government should
loosen the control over the enterprises, strengthen macroscopic regulation and con-
trol, and bring the market into full play. On the other hand, the government should
promote social justice by social policies and undertake the responsibility of assisting
citizens, and reduce the burden of the enterprises. Therefore, the economic system
reform requires the government to stress the function of service, advocate the social-
ization of service, increase the diversity of service, expand the counterpart of relief,

21Murakami Takenori, Issues on Provision of Government Benefits; Ogawa Ichiro (ed.) the Great
Modern Administrative Legal System, vol. I , Yuhikaku Publishing Co., Ltd., 1983, p. 103.
22Wong Yuesheng, The Administrative Law, China Legal Publish House, 2002, p. 29.
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and develop the relief targeted at special disadvantaged group of people into one
that serves the whole society. In terms of the relief scope, the expansion should be
made from the original “livelihood attention” to “development attention” and even
further to “enjoyment attention”. The relief should include the paid supply of public
facilities and services for people free of any trouble in life as well as the unilateral
supply for the people in need of financial assistance in daily life. In terms of the
concerned person, the provision of government benefits should be divided into a
particular type of relief provided to individuals and the relief provided to the whole
social members by building the public facilities, and so forth. In another word, both
individuals and the society can be recipients of the provision of government benefits.
We should be aware that the provision of government benefits is a general term of
various administrative activities carried out by the administrative subject to achieve
its fixed goals. It covers the most majority of fields in which the modern welfare state
administration can function other than a specific administrative behavior.

4.3 Provision of Government Benefits and the Development
of China’s Administrative Law

Provision of government benefits emerged when the idea of welfare state was pro-
posed. Covering a broad rangewhose exact boundaries are constantly changing, it has
included not only forms of social security such as social insurance, public assistance,
social welfare, but also the provision and management of public service facilities,
and supportivemeasures such as interest-free loans, and budgetary funding. Different
types of government benefits can differ considerably in terms of foundational values,
legal doctrine rule, and behavior model. This book intends to analyze the challenges
faced by and the development outlook of the Chinese traditional administrative law
specifically from the perspective of provision of those government benefits that per-
tain to social security.

1. The development of the rationales for administrative law

The contemporary study of Chinese administrative law began at the end of 1980s
on the basis of administrative litigation. Since order administration aimed at main-
taining order inevitably cause detrimental effect on the citizens, prevention of abuse
of administrative power becomes the primary function of administrative law. The
purpose of government benefits is to redress market failure and protect basic human
rights by applying means available to the state and the greater society to execute the
distribution and redistribution of wealth. As such, social justice is the basic require-
ment of social security. Under the planned economic system, the bifurcation of the
Chinese population into the urban and rural defined people’s identity on the basis of
their place of residence and in the national economy. Following profound changes to
the economic foundation of the society, failure of the government to fill in the gaps
led the social security in the rural area to fall into neglect and out of the scope of the
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government’s responsibility. An integrated social security system should be based
on the legal identity of citizens, and safeguarding citizens’ equal rights to social wel-
fare should be the theoretical basis of social welfare administration. Fairness means
equality in the opportunity to receive benefits and equity in benefits received. The
government, in providing various kinds of services, should treat all eligible benefits
recipients with impartiality in both substance but also procedure and measures taken.
Finally, fairness should also manifest itself in efforts to mitigate inequality.

2. The Clarification and differentiation of governmental functions

The right to social welfare, as a right that requires active function of the state, is
dependent on the development of the social economy. The development of the pro-
vision of government benefits may put the government in a dilemma: unilaterally
stressing the limitation on the government may hinder the government from actively
performing its duties and, hence, the supply of public service may be adversely
affected which cause difficulty for the citizens in livelihood crisis; but excessively
stressing the governmental relief responsibility may cause the state fiscal unsustain-
able and high dependence of the public on the government, and consequently weaken
the independence capability of the people and retreat to the times of omnipotent gov-
ernment.

To avoid the crisis of the welfare state, some scholars propose that government
benefits must essentially be a form of supplement should. In other words, these ben-
efits must only be provided if and when the recipient is unable for some reason to
obtain the same goods and benefits through their own labor and efforts. This prin-
ciple demarcates the scope of government-provided services: administrative organs
should not intervene in those matters that private citizens, legal persons and other
organizations can adequately handle by relying on either market mechanism, or the
involvement of administrative bodies or intermediary agencies. The only exception
will be those for which direct government involvement is provided by law. Under the
planned economy, the relationship between the government and the market is dis-
torted, which directly affected the way the governmental functions. The excessively
tight control of the government may stifle the enterprises’ and individuals’ initiative,
and hinder the functioning of other social subjects. For instance, in the endowment
life insurance, the level of the basic endowment life insurance provided by the state
is so high that less space is left for other insurances so that it is difficult to establish
a multi-tiered endowment security system. In such a system there would be base
endowment provided by the state, supplemental endowment insurance provided by
the enterprises, and saving endowment insurance by individuals. In the process of
transformation of the omnipotent government under the planned-economic system
to the limited government under the market economy, the principle of the state sub-
sidiarity can help clarify the scopes of functions between the government and the
market and reduce the strong reliance of the society to the government.

Meanwhile, the obstacles to the execution of the principle the state subsidiarity
only should also be taken seriously. On one hand, there is the possibility of inadequate
government investment, underfunding of welfare programs, and tension between
supply and demand. Over-emphasis of the principle could be used by the government
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as an excuse to shirk its responsibilities. On the other hand, the tension between the
growing diversity of beneficiaries and underdevelopment of social organizations has
been escalating. Since a society compatible with the market economy is still some
way off, there are some things that the government should get out of and other things
that it should get into. Rather than the market incubating a democratic state, it should
fall on a powerful government to support and nurture the growth of the society and
market.23 The author believes that, to mitigate such conflict under the principle of
the state subsidiarity, only the system of provision should treat people with different
needs differentially. Protecting people’s right to livelihood, as a basic human right,
calls for government leadership. However for protection of the right to development,
a higher-level right, both the individuals and the society should play a primary role,
while the government a minor and supplementary one.

3. The deepening of the basic principles of the administrative law

The principle of the administration according to law is the basic principle of the
Administrative Law of the People’s Republic of China. This principle is specified
into the principle of law reservation, principle of proportionality and the principle
of reliance protection. While all three principles apply to both order administra-
tion and benefit administration, they functions somewhat differently in these two
areas. For order administration, compliance with the law requires legal basis for all
government conduct, that is, the administrative organs should not engage itself in
administrative activities unless mandated by law to do so. Under the administra-
tive law system with order maintenance as its core, the government should strictly
adhere to the principle of law reservation. Since most of benefit administration are
meant to deliver benefits to their recipients, it is given a certain degree of laxity in
the application of the principle of law reservation. Any activity which is carried out
within the scope of mandate authority provided by the Administrative Organization
Law, and in accordance with the budget with the approval of the People’s Congress
constitutes government-provided benefits even though it lacks the grounds in the
Administrative Law.”24 Leniency toward the provision of government benefits in the
traditional theory of the administrative law has been corrected. An increasing num-
ber of scholars believe that at a time when the objectives of the government and its
administrative model have undergone tremendous change, the provision of govern-
ment benefit should be subject to the principle of law reservation and be allowed to
be exempt only in exceptional cases.25 There are three types of circumstances under
which the provision of government benefits may result in “harm”. First, recipients

23LuoWenyan, A Service-OrientedGovernment and the Transformation of the Administrative Law,
Law and Business Studies, issue 2, 2009.
24Weng Yuesheng (Taiwan), The Administrative Law (I), China Legal Publishing House, 2002,
p. 670.
25Liu Yantao, Studies on the Provision of Government Benefits, Shandong People’s Publishing
House, p. 349; Huang Xuexian, Studies on the Issues Regarding Applying the Principle of Law
Reservation to the Provision of Government Benefits, Jianghai Journal, 2005, Issue 6; Hartmut
Maurer (Germany), The General Theories of the Administrative Law, translated by Gao Jiawei,
Law Press China, 2000, p. 113.
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can be harmed directly when benefits have been cancelled; their terms changed or
annulled altogether. Second, fairness in industry competitionmay be compromised as
a result of preferential treatments in taxation by the government toward certain enti-
ties. Third, the provision of government benefits might give rise to tension between
guarantee for the interests of the individual and the fair sharing of the public interest.
For instance, the controversial recent decision by theMinistry of Housing andUrban-
Rural Development in permitting to use money in the housing provident fund toward
constructing affordable housing for low-income urban residents has been challenged
by some scholars, who contend that this is a misuse of the housing provident fund
which should be used to benefit only those who contributed towards the fund. The
government, according to these scholars, should finance the building of affordable
housing by means of regular budgetary funding.26 The provision of welfare benefits
could also lead to violation of right and should be subject to the principle of law
reservation. The fact that the provision of government benefits is inherently more
changeable than the maintenance of order in terms of both substance of process helps
explain the lack of legal rigor of this area of administrative activities. As a country
undergoing transformative changes, China is caught in the conflict between legisla-
tive and institutional underdevelopment of the provision of government benefit on
the one hand and the acute and growing needs of the public for social services on the
other. In the absence of relevant laws to guide the provision of benefits, the govern-
ment has had to resort to policies instead. This necessarily calls for breakthroughs
in welfare legislation, and full compliance with the principles of administrative law.

Given the finitude of government resources, both deficiency and excess of benefits
amount to wastage of the state resources that harms the public interests. The principle
of proportionality, therefore, should be applied, so that means and ends form a rough
fit. First, the means of provision should be effective; second, the means chosen
should make the most efficient use of the country’s resources so as to keep waste
to a minimum; third and finally, the adverse effect of the provision of government
benefits should not obviously outweigh its beneficial effects, so that just the right
amount is delivered that is appropriate given the developmental stage the country is
now in.

The jurisprudential basis of the principle of legitimate expectations is that law
should protect the trust citizens have in government administration and associated
expected benefits insofar as they are rational. The significance of the principle is
particularly pronounced in the provision of government benefits, especially in cases
involving the cancellation and annulment of benefits. Since the provision of govern-
ment benefits is executed by means of administrative actions, the cancellation and
annulment of these benefits has direct impact on the purpose of public services. Ben-
efits that have already been delivered cannot in principle be cancelled, annulled or
modified without reasonable grounds. If changes in circumstances constitute ground
for declaring illegitimate any administrative activities retroactively and lead to corre-
sponding adjustments in these activities, individuals whose legitimate expectations

26Li Chunhui, Why Is It Wrong to Construct Security Houses on the Expenses of the Housing
Provident Fund?, http://money.163.com/special/focus479/, latest access on March 3, 2012.

http://money.163.com/special/focus479/


74 4 Welfare State and Government Benefits

have thereby been frustrated should be compensated for their loss. This is demanded
by both the general requirement that administrative activities comply with the law
and the particular principle of legitimate expectations. However, in cases of admin-
istrative actions that are themselves unlawful that are aimed at providing benefits, if
the administrative organ believes that the interests of the affected individuals trump
the public interest, then it must not discontinue the actions; But if the public interest
is deemed to outweigh the interests of individuals, then the administrative organ may
order the cessation of the action, but must also compensate individuals affected.

4. Provision of government benefits promotes the legislation of people’s livelihood.

The establishment of the socialist legal system with Chinese characteristics symbol-
ized the establishment of the socialist legal framework consisting of seven bodies of
law, including social legislation.27 An important component of the socialist legal sys-
temwith the Chinese characteristics is social legislation, which is aimed at protecting
the public, especially those who are vulnerable. However, compared with economic
legislation, social legislation is underdeveloped in both quantity and quality. All
basic institutions are not yet in place. Existing legislations and the other regulatory
instruments do little more than defining in broad terms the government’s responsi-
bilities and obligations to provide benefits, and tend to lack specifics on issues such
as eligibility requirements, scope, standard, enforcement procedure, and delivering
measures. In addition, a large number of government benefits have their theoretical
basis in policies. Meanwhile, as economic development continues, social conflicts
have become more numerous and acute. Governmental legislation no longer focuses
exclusively on economic development but is now just as concerned about improving
people’s livelihood. The need is urgent for government legislation to improve so it
can provide guidance on such issues as reform of medical and health care system, the
rural endowment life insurance, employment, and the rights and interests of migrant
workers. In the State Council’s legislative plan for 2012, legislation related to peo-
ple’s livelihood would continue to be the dominant issue. More specifically, work
would be ramped up on enacting rules and regulations on such areas as endowment
life insurance, medical insurance, new-type rural cooperative medical insurance,
national social security funds, basic housing security, among others. In the follow-
ing several years, legislation related to people’s livelihood will continue to be the
lawmakers’ primary area of focus. The government should expand the scope of such
legislation and improve the social security system so as to provide institutionalized
legal protection for those groups that need it.

27The White Paper on The Socialist Legal System with the Chinese Characteristics issued by the
State Council on Oct. 27, 2011, states that by the end of August, 2011, China has passed and
released the current Constitution and 240 laws, which are in effect, 706 administrative laws and
regulations, and 8600 local regulations. Different bodies of law which cover all kinds of life in the
society have been established, each containing the its basic and principal laws and correspondingly
administrative regulations and local regulations. A scientific and harmonious uniformity has been
achieved within the legal system. And the socialist legal system with Chinese characteristics has
been established.
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5. Provision of government benefits augments the diversity of administrative
conduct.

Chinese theories on administrative acts are heavily informed by judicial thinking.
Distinctions amongadministrative acts that are specific, abstract, internal and external
are made by reference to the relevant type of judicial review and their scope. The
traditional theories of administrative law show obvious path-dependency in their
approach to the classification of administrative acts. They tend to subsume new types
of administrative acts under existing categories to make them easily manageable in
judicial practice. This approach obviously constitutes a source of constraints for
the provision of government benefits. Compared with the order administration, the
provision of benefits is less rigid in that it can be carried out in a variety of ways. For
example, the government may do this by itself, or engage other entities in public-
private partnerships. Either public law or civil law may be used as the government’s
basis for discharging its obligations to provide benefits. Compared to having to rely
on the government alone, the availability of a range of mechanisms for providing
benefits has obvious advantages. Public-private partnerships promote consultation
and the commitment to contracts, but it also makes it more difficult to define the
essential properties of contracts according to public lawor contracts according to civil
law. Since the scope of government-provided benefits grows as themagnitude of state
welfare expands, it has become increasingly difficult for all types of administrative
acts to be covered exhaustively by microscopically-focused classifications. The only
solution to this problem is to replace this with a classification method that focuses
more on the more macroscopic and what is at a higher level of abstraction.

The provision of government benefits has engendered the shift from a highly cen-
tralized model of governance with the government at the center to a model featuring
multiple centers. Instead of being solely and fully responsible for providing bene-
fits directly, the government is now also responsible for guaranteeing the delivery of
benefits. This role change from the entity that provides benefits to the entity that over-
sees and guarantees the provision of benefits has not only helped to reduce its fiscal
burden, but also placed increased demands on the government to provide oversight
and guarantee. Meeting these demands has presented a challenge to the government.
On one hand, lax oversight has resulted in inadequate protection for the interests of a
third party and weakening force of the law. In addition, the government’s shirking its
responsibilities, lowered efficiency, increases in costs, and public-private collusion
for purpose of making illegal gains are all known to have happened. On the other
hand, traditional thinking about administrative law has long become outdated given
the diversity of delivery methods for government benefits,28 making government
oversight system reform increasingly necessary. Such reform will no doubt give rise
to debates about the legitimacy and efficacy of different ways in which the govern-
ment discharges its duty of oversight. For instance, at the center of the case involving
social security that took place in Shenzhen in 2009 was a dispute about whether it
should be considered an instance of administrative law enforcement or execution

28Cheng Mingxiu (Taiwan), The Administrative Act and the Theories of Legal Relations, New
Sharing Culture Enterprise Co. LTD., p. 139.
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of a contract.29 Genuine progress in oversight can only be achieved by improving
the government’s own capacity, increasing public participation, promoting public-
private cooperation and collaboration.

6. The provision of government benefits enhances administrative procedure rigor.

With a governmentwhich had limited aims andwas equippedwithweakmeans trans-
forming into a modern administrative state, the elaboration of the concept of due pro-
cess has become the main way to reposition constitutionalism.30 Risk management
and welfare improvement are the two functions of provision of government benefits.
Given the considerable room for discretionary judgment in providing government
benefits, citizens rely more on due process in the field of social laws. Compared with
the maintenance of order administration, the provision of government benefits has a
tighter organic connectionwith due process, which plays an especially important role
in safeguarding citizens’ welfare rights in practice and preventing abuse of power.
The diversity of delivery mechanisms cannot easily be accommodated by a single
set of procedural requirements.

There are generally two ways for government benefits to reach those who are
eligible to receive it: with or without an application from them. In practice, due to
information asymmetry, insufficiency or inaccuracy on their part, many of the eligi-
ble failed either to file an application at all or to submit it on time. Rigid adherence to
rules of application procedure could, therefore, be detrimental to eligible beneficia-
ries. Currently the law contains no relevant provisions pertinent to this. We believe
the author suggests the government should not only be obligated to provide compre-
hensive and accurate information in a timely manner but also be held accountable
should eligible applicants fail to submit their applications on time because of dere-
liction of duty in this area on the part of the government and held liable for any such
application delay or failure due to lack of information or insufficiency of information
service provided.

29The workers of Shenzhen Social Security Bureau repeatedly pretended to be patients in the
health centers in Shenzhen including the Second Health Center located to the north of Lian Hua,
producing the medical insurance certificates bearing photos of the certificate holders who look
extremely like the pretending patients. Then the Bureau punished the health centers for the doctors’
failure to check the medical insurance certificates. The event caused a stir in the country and was
deemed by somemedia as “entrapment”. The Shenzheng Social Security Bureau responded that the
Social Security Bureau is authorized to supervise and administrate the hospitals. Hospitals provide
medical service and the insured accept it. The Social Security Bureau, which is entrusted by the
insured, supervises and checks, pursuant to the agreements with the medical insurance companies,
whether the designated medical institutions provide medical service pursuant to the agreement or
whether the social security funds are abused. The Social Security Bureau dealt with the designated
medical institutions pursuant to the stipulations of the two parties. The punishment imposed by the
Social Security Bureau on the designated medical institutions for the breach of contract is not law
enforcement but a contractual act. Shenzhen Social Security Bureau Charged of Entrapment for
Committing Inspection by Its Workers Pretending to be Patients, Yangcheng Evening, http://news.
sohu.com/20091118/n268304235.shtml, Last visit March 3, 2012.
30Jerry L. Mashaw, Due Process in the Administrative State, translated by Shen Kui,Higher Edu-
cation Press, 2005, p.1.

http://news.sohu.com/20091118/n268304235.shtml
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The procedural due process is also critical in the provision of government benefits.
In termsof beneficiaries, itwould be a case of tort if the government disqualifies some-
body for receiving government benefits thereof without due process. In accordance
with the Chinese administrative law, hearing is applied in deciding cases involving
administrative sanction, administrative permit, and so forth. However,in the laws
regarding provision of government benefits, such as the Social Insurance Law and
the Regulations on Guaranteeing Urban Residents’ Minimum Living Standard, no
similar provisions are available according to which that the relevant parties affected
have the right to hearing before decisions are made on the termination of the such
things as enjoyment of insurance or the provision of money or property needed to
maintain the payment of minimum living allowance. Rejection of the application for
beneficial relief or the cancel of the beneficiaries’ qualification are disadvantageous
to those affected, who should be given the opportunity to so that the relevant parties’
statement and argument can be heard in a hearing.

Questions such as whether decisions to cancel or rescind benefits apply retroac-
tively, and whether beneficiaries should return what they have already received con-
cerns legitimate expectation.Most current laws provide that in cases inwhich govern-
ment benefits, in cash or kind, have been claimed through misrepresentation or any
kind, the government should recover the benefits, and in addition, impose fines and
other forms of penalty. In other circumstances, it is at the discretion of the administra-
tive organswhether the benefits that have already been dispensedwould be recovered.
In some countries, compared with other kinds of general-purpose benefits, govern-
ment benefits to the needy and vulnerable are subject to more stringent requirements
when it comes to decisions to cancel or to rescind. Among those countries, some
no long require recipients to return the benefits even after the pertinent administra-
tive order has been cancelled.31 For instance, in the German Social Administrative
Procedure Act legitimate expectation is subsumed under the principle of sozialstaat.
On one hand, such principle takes full consideration of the special condition of the
needy and vulnerable and the raison d’être of administrative law, and give them the
benefit of the doubt whenever possible; but on the other hand, the same principle also
imposes strict requirement on those who try to obtain benefits by gaming the system.
In sum, the aim is to make sure that legislations in the area of government benefits
reflect two fundamental principles: personal responsibility and mutual assistance.32

We suggests that in China’s administrative law, decisions about whether to recover
benefits that have been de facto dispensed should aim at a proper balance between
the interest of the public and legitimate expectation of the beneficiaries, who are,
after all, from disadvantaged groups.

31Jiang Bixin and Shao Changmao, The Reform of Sharing Right, the Provision Procedure of
Government Benefits and the Administrative Reform, Administrative Law Review, issue 4, 2009.
32Sun Naiyi (Taiwan), The Protection of the Reliance benefits of the Beneficiaries in the Social
Welfare Administration: Lessons learned from the German Social Administrative Procedure Act,
Fu Ren Legal Science, issue 37, June, 2009.
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7. Provision of government benefits adds to the types of administrative litigation

WithinChina’s the current legal system, dispute resolution in the provision of govern-
ment benefits is settled through such measures as administrative review and admin-
istrative litigation. The main purpose of the Administrative Litigation Law of the
People’s Republic of China, promulgated at the end of 1980s, is to protect the rights
of concerned individuals from being infringed upon as a result of the abusive exercise
of administrative power. So far as the provision of government benefits is concerned,
while some articles, such as No. 11 on benefits for the disabled and death gratuity
and No. 68 on compensation in administrative disputes, do provide legal basis for
administrative litigation, this is still a distinctly difficult area for legal practitioners
in particular. Issues of contention include who have the “standing” to file a lawsuit,
which public or civil laws are applicable in any particular case, the burden of proof
in a case involving government benefits, and sentencing decisions. For a long time,
litigation involving administrative contract has been in a kind of legal limb. While
its use continues to increase, litigations in this area face both theoretical and prac-
tical difficulties, leaving a large number of disputes resolved unsatisfactorily, and
the interests of concerned parties without proper protection. In addition to demands
for dispensation of benefits, there are now also litigation cases in which the litigants
demand the defendant to cease or abstain from a particular course of action. These
all pose challenges to the traditional understanding of administrative litigation as
a means for defending people’s rights. The emergence of administrative actions in
the area of provision of government benefits and the alternate use of a variety of
administrative activities facilitate the maturation of the classification of administra-
tive litigations. The Law of Administrative Procedures should be modified to clarify
who can sue, the scope of acceptable cases, rules about burden of proof, applicable
laws, sentencing guidelines, and other important questions.



Chapter 5
Legislation of Due Process
and Administrative Procedure

5.1 Formation of the Concept of Due Process: Imported
Practice of Public Hearing

1. Institutionalization of Public Hearing System.

The traditional Chinese way of administrative management was to “value substance
over procedure”. This began to change after the adoption of the Law of Administra-
tive Procedure in 1989. Article 54 of this Law provides: “The People’s Court may
annul a specific administrative act entirely or partially if the act was undertaken in
violation of legitimate procedure.” Since then, procedure issues of administrative
acts have gradually drawn more attention. The Administrative Penalty Law enacted
in 1996 was the very first statute in China that regulated operation of administrative
acts. It incorporated both substantive and procedural rules and the concept of proce-
dures of administrative act began to be understood and accepted by the public. Public
hearing procedure was first established by the Administrative Penalty Law to protect
the object of an administrative act, which drew broad public attention and its appli-
cation gradually expanded in various aspects of administrative practice. The author’s
research of current laws and regulations in force

1
showed that from 1996 when the

Administrative Penalty Law was enacted to 2012, provisions regarding public hear-
ings were found in 8 statutes,

2
25 administrative regulations

3
and 50 other forms of

1The data in this Chapter are mainly from the database of China Laws and Regulations of Chi-
nalawinfo (of the Peking University?).
2These include Price Law (1997), Legislation Law (2000), Law on Appraising of Environment
Impacts (2002), Administrative Permission Law (2003), Foreign Trade Law (2004), Public Security
Administration Punishments Law (2005), Urban and Rural Planning Law (2007).
3These include the Telecommunications Regulations (Sept. 25, 2000), Regulations on Public Cul-
tural and Sports Facilities (June 26, 2003), Anti-Dumping Regulations and Safeguard Measures,
Anti-Subsidy Regulations (March 31, 2004), Regulations on Grievance Petitions (Jan. 10, 2005)
etc.
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Departmental rules and regulations

Local government rules and regulations 

Fig. 5.1 Comparison of numbers of rules and regulations released by government agencies vs.
local governments, 1996–2009

directive documents. In addition, public hearing procedure was mentioned in 228
departmental regulations, of which 55 regulations involved administrative penal-
ties, 33 on administrative permits, 19 on administrative legislation and rule-making,
5 on administrative review, and 116 on other issues. Among the 26 departmental
regulations with subject title of “public hearing”, 6 were regarding general rules
of public hearings and the rest 20 regulations were regarding hearings of specific
administrative acts (8 on administrative penalty public hearing; 6 on administrative
permit public hearing, 5 on investigative public hearing; and one on price adjust-
ment public hearing). The author also found 738 local legislative statutes containing
public hearing provisions. Among the 11 local legislations that had the term “public
hearing” in the subject-title, 9 were concerned about public hearing for legislative
process and 2 for administrative penalty matters.4 And for rules and regulations of
the local government, 554 rules and regulations mentioned public hearing, among
which 61 had the term “public hearing” in the title (with 28 on public hearing for
administrative penalty; 9 on administrative permit; 8 on decision- making process; 4
on administrative review; 4 on price adjustments; 3 on rule- making; 2 on commer-
cial site establishment; and 2 on general provisions of public hearings.)5 This book
involves 6755 pieces of local rules and regulations that mention “public hearing” in
their texts, among which 195 documents bearing “public hearing” in the title (28 on
administrative penalties; 39 on administrative permits; 33 on price adjustments; 37
on major decision making; 22 on grievance petitions; 9 on administrative review; 6
on planning; 4 on general provisions of public hearing,6 and 17 on others).

Figure 5.1 illustrates a comparison of departmental rules and rules and regulations
made by the local governments within certain period of time.

The figure indicates that administrative public hearing in China was first provided
in law in 1996.

4Jiangsu Province and Shanghai Municipality.
5Shenzhen City and Ningxia Hui Autonomous Region.
6The cities of Xinyu, Wenzhou, Huaian, and Jiangmen.
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It is also shown that the earliest legislation of public hearing in China began in
1996. Thereafter the local governments were more active in making public hearing
rules, which reached its peak in 1997. By that time 14 local governments had enacted
and promulgated special regulations regarding public hearing procedure, whereas the
public hearing regulations of central government agencies under the State Council
did not reach its peak until 2002.

In terms of the subject-matter of public hearing rules, from 1996 to 1997, the
majority of the rules were regarding public hearings on administrative penalties.
After 1998, public hearings were made mainly on administrative penalties and price
adjustments. After 2004, more and more rules regarding hearings on administrative
permits and decision-making process have been formulated. The principal public-
hearing regulations contained in theAdministrative Penalty Law, the PricingLaw and
the Administrative Permits Law provided important guidance. There was a common
characteristic of the public-hearing rules made by the departments under the State
Council and the local governments, i.e. there were few general provisions regarding
public hearings, but thereweremore rules on hearings for specific administrative acts.
How come? The reason being more legal basis was available for specific adminis-
trative acts such as penalties, permits, and pricing policies. Therefore among public
hearing rules most were about administrative penalties, followed by hearings for
administrative permits.

According to the author’s statistics, 29 provincial-level governments (including
provinces, autonomous regions and municipalities directly under the central govern-
ment) have adopted laws, regulations or directives regarding public hearings, which
account for 94% of all the provincial-level governments in China. Among the 29
provinces, only Yunnan provincial government used directive document; all the rest
had public-hearing laws or regulations.At the provincial level, onlyHenan andFujian
do not have uniform public hearing regulations, but some of the agencies under these
two local governments have public hearing procedures for specific matters. Among
larger cities, 22 have made rules or directives for public hearings, accounting for
45% of the total; of which 14 only have rules, accounting for 29%. Also 5 local
governments empowered agencies to make directives regarding public hearings on
particular matters. Thus, on the whole, the imported practice of “public hearing” has
been popularized in China, reflected in administrative decision-making, penalties,
permits, administrative review, and handling of grievance petitions.

Nevertheless, despite the fact that public hearing procedure has been institutional-
ized in China, there are still problems, such as selection of public-hearing representa-
tives, disconnection between public hearing and decision-making, and “hearing but
no actual listening”. These could cast doubts on the value of public hearings. Here
the author would use the example of public hearing on pricing policies in the U.S.
to shed some lights.

2. Price public hearing in the United States and lessons learned from it.

Public hearing first appeared in the US in 1946. It was first written in the Admin-
istrative Procedure Act, in which public hearing as a procedure was clearly defined
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and public hearing became necessary whenever the relative party’s interests are con-
cerned. Nowadays, public hearing can be normally seen in legislative, administrative
and judicial procedures. Public hearing is playing a significant role in ensuring the
public’s right to know and to participate. In the US, public hearing is divided into
formal public hearing and informal public hearing. As for the informal public hear-
ing, there is no strict form and procedure, which enhances the flexibility of public
hearing in practice. But some of the core principles are still firmly followed.

(1) Diversifying participants and emphasizing participation.

Utility pricing is subject to administrative decision, of which specific procedures
are mainly provided in the state law. Mostly price public hearings use informal
public hearing procedures, aiming to get most of the public to respond. Price public
hearings are characterizedwith thewidest public notice and participation, the clearest
suggestions and the simplest procedure. There are various types of participants to
public hearing, including applicants for price adjustment and representatives thereof,
interested people, and representatives of environment, commerce, labor, and trade
associations of which interests could possibly be affected. As for pricing public
hearing, consumers’ participation is critical. The law authorizes the public advocate
to attend the hearing on behalf of the consumers. Individuals are also encouraged to
attend the hearing as long as they can prove their interests would be damaged by the
price increase of water, electric, gas and telephone. Consumers may attend a public
hearing individually or with consumer or other associations. Where a consumer
intends to attend a public hearing but knows little of the facts, he or she may apply
to attend a meeting, where the situation is introduced, held by the Office of Public
Counsel in the region affected by the price increase. Under the American public
hearing system, there is no representative required, so an interested person who files
an application for participation in accordance with the provisions is permitted in.
The hearing usually lasts a few days and sometimes even dozens of days due to the
large number of participants. As to some important proposals, public hearings will
be held in several areas to ensure the presentation of maximum public comment.
For example, before releasing the Clean Water Act in 1972, public hearings, which
lasted 44 days, were held in several areas of America and in the afternoon or evening
for the convenience of consumer. Although hearings cost much time and expense,
they, as procedures of facilitating full exchange of views and information gathering,
greatly reduce the resistance of the related policy.

(2) Influential and professional social associations.

In a price public hearing of public utilities,many social associations representing con-
sumer interests not only attend the hearing but also actively encourage consumers’
participation to show that the issues in question are related to larger public inter-
ests. Social associations can provide the customers, who are willing to attend the
hearing, with professional advice, including how to file a public hearing application,
how to put forward proposals or give suggestions, how to answer questions and so
forth. The existence of a large number of social associations makes possible the
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participation of people with different interests. In a price public hearing in America,
consumer associations are a principal power to safeguard consumer interests. With
professional staff and sufficient funds, these associations usually can produce highly
technical, logical, and informative suggestions, which may make greater impact on
administrative decision-making.

(3) High degree of openness in public hearing.

Public hearings must be held publicly unless the state secrets and security, personal
privacy, business secrets and other matters protected by law are involved. When a
hearing is to be held, the government organs concerned are required to publish the
notice byvariousmeans of publication, including newspaper, broadcasting, television
and other public media so as to ensure the voice of the interested individuals and
organizations are heard to the greatest extent. The organizers will also post the notice
of public hearing on the official billboard in the regions affected by the proposed
price fluctuation, or send the notice to particular associations and groups by mail
or other means. The notice of public hearing includes reference to the date and
time, location, agenda of the public hearing and the brief of matters to be heard.
In addition, the hearing, which is governed by the state law of open meetings and
proceedings, should also follow the provisions regarding the notice ofmeeting. Some
cities and counties also choose the unprovided ways for notification. Subject to the
provisions otherwise, the best way is to notify the interested people and regions and
allow sufficient time for preparations for the hearing. Generally, the notice of public
hearing should be given a week or ten days in advance. The public hearing examiners
are usually conducted by the administrative judges or the members of the public
utilities commission on a relatively independent and highly authoritative basis. At
the beginning of a hearing, the specific procedures and disciplines of public hearing
are announced. In case the large number of witnesses willing to testify is anticipated,
each witness will be limited in terms of the time for his testimony and required to
be consolidated and direct. The whole process of public hearing should be recorded
and noted down, ensuring it accessible to the public for consultation and duplication.
Principle ofOpenness shouldbe implemented through thewhole process.Thehearing
should be live televised and broadcasted and afterwards accessible to the public. To
ensure that witnesses take the testimony serious in the hearing, the public hearing
examiners would ask the witness, regardless of their willingness, whether he will
take an oath before stating his views, which is called sworn statement. Generally, the
sworn statements gain more attention from the decision-makers, which would make
the witnesses responsible for their opinions as well as reduce malicious interference
and inefficiency of hearing.

(4) Lessons learned from the United States in pricing hearing.

Public hearing has become an indispensable process to American administrative
procedures. In spite of the absence of specific statutory requirements for public
hearing, public hearing process is applied to nearly all bills submitted. Especially,
the significant administrative legislations and decisions are rarely passed and released
without public hearing.
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Firstly, experts’ participation in the public hearing can improve the scientific level
of legislation and decision-making. In the highly specialized and technical fields,
experts of the field in question can provide legislators and decision-makers with
scientific advice before legislation is made.

Secondly, a wide range of participants and deep involvement thereof in the public
hearing may make it possible to collect more opinions from the public and improve
the democracy of decision making. In America, there is no requirement of public
hearing representatives in the public hearing of legislation or decision-making.Who-
ever can prove that his or her interests will be affected by the price increase is entitled
to apply for attending the hearing. The representatives of different interests can fully
express their opinions, which can make the administrative agencies better informed.
Due to the wide range of participants, challenges are not usually made to the qualifi-
cation of representatives and alike in China’s public hearings of pricing. Besides, in
America, many public hearings are attended by the representatives of well-developed
social associations. These representatives are comparatively professional, which can
effectively solve the problem of information asymmetry.

Thirdly, high-degree of transparency in hearingsmakes it possible for the public to
exercise effective all-round oversight of decision-making process, which can better
protect the interests of the people concerned, and also make it easier for all parties
involved to accept the results of the public hearing. In America the laws especially
emphasize the necessity of openness of the decision-making process. The Freedomof
Information Act protects the confidentiality of internal information exchange within
an agency and among different agencies during the process of discussion, but once a
decision is made, the documents on which the decision is based must be immediately
made accessible to the public for its effective oversight of the process and the basis
of the decision made. In addition, state laws regarding freedom of information, open
meetings, public records also provide that all meetings of important decision-making
must be held publicly unless involving state secrets, trade secrets, privacy and other
matters provided by law. The public, therefore, can be well informed of the process
and background information of government decision-making, which is critical for
the public to understand government decisions, and to reduce resistance of policy
implementation due to misunderstanding caused by information imbalance held by
one side.

5.2 A Breakthrough Measure of Uniform Administrative
Procedure Legislation: The Rules of Hunan Province
on Administrative Procedures

It is well-known that since the passage of the Administrative Litigation Law the
demand for enacting an administrative procedural law has not ceased. In recent years,
many representatives at the National People’s Congress (NPC) and the Chinese Peo-
ple’s Political ConsultativeConference (CPPCC) kept submitting bills and proposals,
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demanding for enacting the administrative procedural law. In 2003, enactment of this
law was included in the five-year legislation plan of the Standing Committee of the
10th National People’s Congress, but it has not been materialized due to various rea-
sons, one of which is that the academia and the functionaries’ circle have different
opinions on whether China is ready for making such a legislation. A breakthrough
was made in Hunan province by adopting the Rules of Hunan Province on Admin-
istrative Procedures (hereinafter as the Hunan Rules), which filled in the blank and
undoubtedly has boosted the administrative procedure legislation at the provincial
and the national level. However, under the current Chinese legal system, the adminis-
trative procedure legislation still lacks empirical analysis. This paper aims to draw an
overview sketch of administrative procedure legislation through searching, sorting
out and analyzing all current laws, regulations, and provisions in this regard.

The authors used the Hunan Rules as a model version and, selected keywords of
important procedures contained in the Human Rules for a comprehensive search to
find out current laws and regulations on administrative procedures and the devel-
oping trend of administrative procedure legislation. Compared with other laws and
regulations regarding administrative procedures, theHunanRuleswas the first statute
whose title expressly bore the term “administrative procedure”, constituting a land-
mark in the area of administrative procedure legislation. It’s a relatively comprehen-
sive statute, covering the procedures of administrative decision-making, regulatory
rule-making, administrative law enforcement, special administrative acts and emer-
gency response, public hearings, administrative information disclosure, oversight of
administration, and accountability. Others were less comprehensive, covering only
either part of the administrative acts or a particular administrative procedure. The
Hunan Rules contained nine chapters with 178 articles: Chapter I regarding general
principles; Chapter II regarding subjects of administrative procedures; and Chapters
III–IX regarding specific provisions of administrative procedures. This paper selected
11 keywords from the text of Hunan Rules for analysis, which were the procedure of
administrative decision-making; regulatory instruments; administrative law enforce-
ment procedure; administrative contracts, administrative guidance, administrative
ruling, administrative mediation of special administrative acts; administrative pub-
lic hearing, administrative information disclosure; oversight of administration; and
accountability mechanism.7

This paper used “Chinalawinfo: The Retrieval System of China Law” developed
by the PekingUniversity as the search repository,which containedmore than 150,000
legal documents since 1949. The search repositorywas divided into 21 sub-databases,
including 11 major databases, 10 reference databases, covering almost all aspects
of law and legal text resources. It was regarded as one of the most comprehen-
sive database of law in terms of its contents. This paper primarily relied on two
sub-databases. One was the Database of China’s Laws, Regulations, Departmental
Rules, and Judicial Interpretations, totaling 16,211 documents passed and released

7Given the characteristics of terms in the administrative legislations, the paper, in analysis of some
of the administrative procedures, also searches the words which are related to the keywords for
information retrieval.
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by the (StandingCommittee of) National People’s Congress, the State Council and its
departments, the Supreme People’s Court and the Supreme People’s Procuratorate.
The other was the Database of China’s Local Statutes, Regulations, and Other Reg-
ulatory Instruments, totaling 295,069 documents adopted and promulgated by the
standing committees of the local people’s congresses and governments of provinces,
autonomous regions, municipalities directly under the Central Government, provin-
cial capital cities or the larger cities approved by the State Council and some county-
level cities. Two retrieval methods were applied in the study, searching the keywords
in titles and searching the keywords in full texts. The objects of the study were valid
China’s laws and regulations. Thus, “current and valid” were the criteria. Unless
otherwise noted, the issuance time of the referred legal documents in this paper, is
consistent with the date of issuance marked in the database. The regulatory instru-
ments retrieved for the study were issued prior to or on July 31, 2009.

1. Administrative Decision-Making.

Section One of Chapter III of the Hunan Rules provides procedures of administra-
tive decision-making on significant issues. The authors, used keywords of “procedure
of administrative decision-making” and “administrative decision-making on signif-
icant issues” for full-text searching and found no current laws available.8 However
there were two regulations on procedure of administrative decision-making: one
was the Decision of the State Council on Strengthening Administration according
to Law in the Municipal and County Governments (May 12, 2008), which aimed
to improve the administrative decision-making mechanism of municipal and county
governments; the other was Notice of the State Council on Distributing the Outline
Regarding Comprehensive Promotion of (effective onMarch 22, 2004), which advo-
cated to improve administrative decision-making procedure. Two departmental rules
provided that public hearings should be held before an administrative decision was
made when major public interests were involved and provided procedures of public
hearing.9 Seventy-four department-level directives required establishing and improv-
ing administrative decision-making procedure and mechanism. Some had specific
provisions regarding expert advisory opinion in public hearing. These government
agencies included 15 agencies under the State Council, whichwere:Ministry of Land
and Resources, Ministry of Information Industry, Ministry of Finance and Ministry
of Agriculture, General Administration of Quality, Inspection and Quarantine, State

8There is a law prescribing decision-making procedure. Article 71 of the Lawof the People’s Repub-
lic of China on the State-Owned Assets of Enterprises provides that where a director, supervisor or
senior manager of a state-invested enterprise commits any of the following acts, which has caused
losses of state-owned assets, he shall be liable for compensation according to law; if he is a state
functionary, he shall be subject to a sanction according to law: 6) making a decision on a major
matter of the enterprise in violation of the procedures for decision-making as prescribed by laws,
administrative regulations and enterprise bylaws.
9ThePublicHearingRules ofCommission of Science, Technology and Industry forNationalDefense
(Dec. 25, 2006) and the Public Hearing Rules of China Food and Drug Administration (for Trial
Implementation) (Dec. 30, 2005).
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Administration of Taxation and State Forestry Administration, State Administration
of Grain, and the State Oceanic Administration.10

Therewere two local government regulationswhich explicitly provided procedure
for administrative decision-making. One was the Rules of Shenzhen City on Preven-
tion of Professional Crimes (effective April 1, 2005), of whichArticle 9 provided that
the government and its agencies shall abide by the law in administration; establish
and improve procedures of administrative decision-making and permit examination;
standardizework process;make government affairs public; and enhance transparency
of administrative actions. The other was the Rules of Datong City on Administra-
tive Law Enforcement Responsibility (effective July 1, 2004), of which Article 13
provided that administrative law enforcement agencies shall establish public hearing
system of administrative decision-making and that significant decisions involving
public interests shall be subject to public hearing. The said public hearing shall abide
by the principles of openness and freedom of attendance by the public, etc.

In recent years, the local governments had been attaching more and more impor-
tance to procedure of administrative decision-making on significant issues. Seven
governments at the provincial level and three governments at the level of larger
city had enacted rules exclusively regarding the procedure of decision-making on
significant issues.11 Many local governments have provided administrative decision-
making procedure with directive documents, totaling 190 according to the study.
Among them, 42 directives clearly used the term of “important decision-making” or
“administrative decisions on significant issues” in their titles, and specifically pro-
vided for expert consultancy, notice publication, hearing, and evaluation. Among
the 42 directives, 3 were adopted by the provincial governments, namely Yunnan,
Heilongjiang andSichuan provinces12; 6 by departments under the provincial govern-

10The Author searched the key word of “administrative decision” on a text basis for information
retrieval and makes analysis of the contents of each instruments.
11By keyword searching, the terms of “administrative decision-making procedure on significant
issues” and “decisions on significant issues”, the author finds that, in addition to the Administrative
Procedural Rules of Hunan Province, there are also the Provisions of Qinghai Province on the Pro-
cedures of AdministrativeDecision-Making on Significant Issues by the People’s Governments (Oct.
2, 2009), the Provisions of Jiangxi Province on the Procedures of Administrative Decision-Making
on Significant Issues by the People’s Governments at and above the County Level (Aug. 20, 2008),
Provisions of Tianjin Municipality on the Procedures of Administrative Decision-Making on Signif-
icant Issues by the People’s Governments (May, 23, 2008), Interim Provisions of Guangxi Zhuang
Autonomous Region on the Procedures of Administrative Decision-Making on Significant Issues by
Administrative Organs (Nov. 26, 2007), Interim Provisions of Gansu Province on the Procedures
of Administrative Decision-Making on Significant Issues by the People’s Governments (March, 19,
2007),Provisions of ChongqingMunicipality on the Procedures of AdministrativeDecision-Making
on Significant Issues by the People’s Governments (Nov. 1, 2005, and the provisions issued by larger
cities, including Provisions of Shantou City on the Scrutiny of Administrative Decisions by the Peo-
ple’s Governments (Aug. 28, 2008), Provisions of Anshan City on the Legitimacy of Demonstration
Procedure of Administrative Decision-Making on Significant Issues by the People’s Government,
Provisions of Kunming City on the Procedures of Administrative Decision-Making on Significant
Issues by the People’s Governments (Nov. 23, 2004).
12Decisions of the People’s Government of Yun Nan Province on the Implementation at the County
Level within the Province of the Four Systems Including Public Hearing on Decision-Making on the
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ment; 32 by municipal governments; and one by the department under the municipal
government.13 The Provisions of Shantou Municipal People’s Government on Basic
Procedures of Administrative Decision-Making on Significant Issues of April 18,
2002, was one of the earliest relevant directives. Since 2005, more similar directives
had been adopted. According to the authors’ statistics, 10 provinces, autonomous
regions and municipalities directly under the central government and 13 larger cities
made specific provisions for procedures of administrative decision-making on sig-
nificant issues, accounting for 32% of the provinces, autonomous regions andmunic-
ipalities,14 and 27% of larger cities.15

2. The Regulatory Instruments and Administrative Law Enforcement.

Section Two of Chapter III of the Hunan Rules provided procedures for making
regulatory instruments. The authors keyword-searched “regulatory instrument” for
information retrieval and found one regulation Notice of the State Council on Further
Regulating Rules and Regulatory Instruments Involving Foreigners (Nov. 29, 2006).
There are three agencies under the State Council, which had rules or regulations
regarding the procedures of making or “file for record” of regulatory instruments,

Signification Issues, Publication of Important Matters, Notification of Work Priorities, and Consul-
tation of Government Affairs (Feb. 25, 2009), Notice of the People’s Governments of Heilongjiang
Province on Provisions of Heilongjiang Province on Issuance of the Regulations on Administrative
Decisions Making on Significant Issues by the People’s Governments (June 26, 2006), Notice of the
People’s Governments of Sichuan Province on the Implementation Measures of Sichuan Province
for Expert Consultancy andDemonstration of AdministrativeDecisionMaking on Significant Issues
by the People’s Governments (for Trial Implementation) (Dec. 27, 2004).
13For instance, Provisions of Xi’an City on the Procedures of Administrative Decision-Making on
Significant Issues by the People’s Governments (Feb. 20, 2009), Provisions of Yinchuan City on the
Expert Consultancy and Demonstration, Disclosure and Hearing for the Procedures of Adminis-
trative Decision-Making on Significant Issues by the People’s Governments (Nov. 3, 2008), Interim
Provisions of Huizhou City on for the Procedures of Administrative Decision-Making on Signifi-
cant Issues (Sept. 8, 2008), Provisions of Xinyu City on for the Procedures of Administrative Deci-
sion-Making on Significant Issues by the People’s Governments (2008.08.28), Notice of Hangzhou
Municipal Governments on Further Improving the Principles and the Procedures of Administrative
Decision-Making on Significant Issues Concerning the Economic and Social Development (April.
16, 2007), Implementation Measures of Chaoyang City for the Procedures of Administrative Deci-
sion-Making on Significant Issues by the People’s Governments (Jan. 31, 2007), Provisions of Benxi
City on for the Procedures of Administrative Decision-Making on Significant Issues by the People’s
Governments (May 24, 2006).
14The ratio shown in this paper is calculated on the basis of the number of provisions with title
bearing the selected keywords for searching, that is, the special administrative procedure legislations
with the keywords in the title rather in the text.
15Currently, in China, there are thirty one provincial governments (for the convenience of calcula-
tion, Taiwan province will not be counted in), forty nine “comparatively large cities”, which include
27 provincial capital cities, 4 Special Economic Zones, and 18 other cities approved by the State
Council. The State Council has approved 19 cities as the “comparatively large city” for four times
(Chongqing was upgraded to the municipality in March, 1997.), including 13 cities including Tang-
shan, Datong, Baotou, Dalian, Anshan, Fushun, Jilin, Qiqihar, Qingdao, Wuxi, Huainan, Luoyang
and Chongqing approved in October, 1984; Ningbo in March, 1988; Zibo, Handan and Benxi in
July, 1992; and Suzhou and Xuzhou in April, 1993.
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including Provisions Regarding Procedures of Making Regulatory Instruments by
Operational Departments of the General Administration of Civil Aviation of China
(Sept. 10, 2007);Measures forReviewof Legality ofRegulatory InstrumentsRegard-
ing Land Resources Management (Nov. 27, 2006); and Measures for Filing Regula-
tory Instruments for the Record by the Ministry of Energy (Oct. 5, 1990), and five
ministry-level regulatory instruments issued by theMinistry of Railroad, Ministry of
Foreign Trade and Economic Corporation, Ministry of Justice, Ministry of Commu-
nications, and the State Administration of Foreign Exchange.16 Some other agencies
also formulated departmental rules regarding procedures for adopting, publishing
and “file for record” of regulations and other regulatory instruments, which was not
discussed in this paper due to irrelevance.

There were 15 local regulations which had the term “regulatory instrument” in
the title, of which 14 were made by provincial governments and one by a larger city
government.17 These local statutes mainly regulated “file for record” procedures of
regulatory instruments. In addition, 69 local government regulations had the term
“regulatory instrument” in the title, of which 14were regarding both “themaking and
‘file for record’ procedures of regulatory instruments”; 17 regarding “management
of regulatory instruments”; 8 regarding “the formulating procedure of regulatory
instruments”; 21 specially for “filing for rerecord of regulatory instruments”; and
9 for other procedures including “supervision, sorting out, interpretation, confirma-
tion and notification; and objection review”. In terms of administrative level, 38
regulatory instruments were adopted by provincial governments,18 and 31 by larger
city governments. Among the rules and regulations made by the local governments,
the earlier ones were the Rules of Ningbo City on “File for Record” of Regulatory
Instruments released on April 1, 1990, and Rules of Tangshan City on the “File for
Record” of Regulatory Instruments of Administrative Agencies released on Dec. 1,
1990. Among the local regulatory instruments, 159 were regarding the “procedure
of the rule-making”, and 129 regarding the procedure of “file for record”; and 18
regarding procedures of both the rule-making and “file for record”. According to the
author’s statistics, all of the provincial governments and governments of 43 larger

16Notice of Ministry of Railways on Further Regulating the Formulation of Rules and Regula-
tions and Other Regulatory Instruments by Ministry of Railways (Sept. 07, 2003), Measures of
the Ministry of Foreign Trade and Economic Cooperation for the Drafting of Laws and Admin-
istrative Regulations and the Formulation of Ministerial Rules and Regulatory Instruments (Aug.
1, 2002), Notice of the State Administration of Foreign Exchange on Relevant Issues Concerning
the Formulation of Regulatory Instruments by the Branch at Various Levels on Foreign Exchange
Administration (June 3, 1999), Provisions on the Filing and Review of the Regulatory Instruments
Concerning Transportation (Sept. 9, 1996), Reply of the Ministry of Justice on the Issuance of
Regulatory Instruments by the Head of Provincial Bureau of Justice (May 1, 1991).
17They are Hubei, Shandong, Qinghai, Fujian, Hunan, Zhejiang, Jiangsu, Guangdong, Sichuan,
Anhui, Henan, and Jinan provinces, Guangxi Zhuang Autonomous Region, Tianjin municipality,
and Jinan city.
18All provincial governments have formulated local regulations and rules regarding the formula-
tion of regulatory instruments, among which Gansu, Anhui, Jilin, Shanxi, Xinjiang, and Jiangxi
provinces and Tianjin municipality have formulated two local rules, respectively providing the
procedure of enactment or the procedure of filing and examination.
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cities (88% of the total number of larger cities) had regulated procedures for formu-
lating and/or “file for record” of regulatory instruments through the forms of local
regulations, rules or other regulatory instruments.19

Chapter IV of the Human Rules provided procedures of administrative law
enforcement. The Administrative Penalty Law and the Administrative Permission
Law of China, as well as the Decision of the State Council on Strengthening Admin-
istration byLaw inMunicipal andCountyGovernments provided detailed procedures
of administrative penalty and administrative permit. Among the departmental reg-
ulations released by the ministries of the State Council, there are 14 regulations
prescribing procedures of administrative law enforcement, covering the aspects of
quality control and inspection, surveying and mapping, agriculture, press and publi-
cation, transportation, coal, forestry, culture, patent, earthquake, commodity inspec-
tion, electric power, and salt industrymanagement.More central departments specifi-
cally provided for administrative law enforcement, including warrant for administra-
tive law enforcement, certificates for enforcement, and certificates for investigation
and evidence collection. The 153 such departmental regulatory instruments covered
the fields of industrial and commercial administration, marine industry, business
operation, safe manufacture, certification of products, intellectual property, health,
telecommunication, environment, industry and information, air raid defense, etc.

As for the local governments, among 31 local government rules and regulations
bearing “administrative law enforcement” in the title, 7 were issued by provincial
governments, and the earlier ones included the Provisions of Fujian Province on the
Procedure of Administrative Law Enforcement of Aug. 3, 1992, and the Rules of
Hunan Province on Administrative Law Enforcement of Sept. 28, 1996.20 The gov-
ernment of Guangdong province adopted the Regulations of Guangdong Province on
Management of Administrative Law Enforcement Team (Sept. 22, 1997); the Stand-
ing Committee of the People’s Congress of two large cities also passed regulations
on administrative law enforcement, namely, the Amendment to the Regulations of
Shijiazhuang City on Administrative Law Enforcement (1994) and the Regulations
of Urumqi City on Administrative Law Enforcement (Revised in 1996).

In addition to the Human Rules, 153 local government rules and regulations had
the term “administrative law enforcement” in the title. Among them, 8 governments
including Chongqing, Sichuan, Guangxi, Hebei, Hainan, Beijing, Heilongjiang, and
Tianjin made general provisions for administrative law enforcement.21 And the earli-

19The comparatively large cities which have no special instruments regulating the “formulation of
regulatory instruments”, are Zhuhai, Changchun, Lhasa, Xining, Guiyang, and Kunming.
20Included are Regulations of Hubei Province on Administrative Law Enforcement (Revised 2006)
(Dec. 1, 2006),Regulations of LiaoningProvince onAdministrative LawEnforcement (Jan. 8, 2005),
Regulations of Shanxi Province on Administrative Law Enforcement (July 29, 2001), Regulations of
Heilongjiang Province on Administrative Law Enforcement (Dec. 14, 2000), Regulations of Hunan
Province on Administrative Law Enforcement (Sept. 28, 1996), Provisions of Fujian Province on
the Procedure of Administrative Law Enforcement (Aug. 31, 1992), Regulations of Jilin Province
on Administrative Law Enforcement (Revised 1997) (Sept, 26, 1997).
21The Basic Norms of Chongqing Municipality for Administrative Law Enforcement (for Trial
Implementation) (July, 22, 2008), Provisions of Hebei Province on Administrative Law Enforce-
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est was the Interim Provisions of Sichuan Province on Procedures of Administrative
Law Enforcement released on Oct. 13, 1989. The government of Yunnan and Hainan
provinces also adopted rules on administrative law enforcement for certainmatters.22

The government of Hubei province passed Measures of Coordinated Dispute Settle-
ment in Administrative Law Enforcement (April 13, 2006). Additionally 20 provin-
cial governments made rules on special administrative law enforcement,23 Among
the 7 larger cities that made general rules on administrative law enforcement, the ear-
liest was the Interim Rules of Jinan City on Administrative Law Enforcement issued
on Oct. 14, 1991.24 Also 4 larger cities adopted rules specifically for mechanism of
dispute settlement regarding administrative law enforcement25; 6 large city govern-
ments adopted administrative law enforcement warrant certificate rules26; and 3 large
cities adopted the procedure of agent administrative law enforcement.27 Dalian city
adopted the Methods of Case File Management in Administrative Law Enforcement

ment and Administrative Law Enforcement Supervision (Nov. 28, 2003), Provisions of Hainan
Province on Administrative Law Enforcement and Administrative Law Enforcement Supervision
(Dec. 8, 1999), Provisions of Guangxi Zhuang Autonomous Region on the Procedure of Adminis-
trative LawEnforcement (Dec. 3, 1997),Notice of theLegislativeAffairs Office of TianjinMunicipal
Government on the Implementation of Six Working Rules for Administrative Law Enforcement and
Administrative Law Enforcement Supervision (March 3, 1992), the Interim Provisions of Beijing
Municipality on Administrative LawEnforcement and Administrative LawEnforcement Supervision
(Sept. 24, 1990), the Interim Provisions of Heilongjiang Province on Administrative Law Enforce-
ment and the Supervision and Inspection of Administrative Law Enforcement (June 26, 1990), the
Interim Provisions of Sichuan Province on the Procedure of Administrative Law Enforcement (Oct.
13, 1989).
22Provisions of Yunnan Province on Administrative Law Enforcement Regarding Patent (May 10,
2005), the Interim Implementation Measures of Hainan Province for Administrative Law Enforce-
ment and Administrative Law Enforcement Supervision over Pig Slaughter (March 16, 1999).
23Included are Huainan, Changchun, Zhengzhou, Shantou, Wuxi, Nanchang, Hefei, Zibo, Jinan,
Suzhou, Nanning, Chengdu, Benxi, Ningbo, Wuhan, Hangzhou, Shenyang.
24Provisions of Qingdao City on Administrative LawEnforcement and Administrative LawEnforce-
ment Supervision (Revised 2007) (Dec. 29, 2007), Several Provisions of Development Zone in Nan-
chang City on Administrative Law Enforcement (Nov. 20, 2000), Measures of Nanchang City for
Administrative Law Enforcement (Dec. 6, 2001), Measures of Guiyang City for the Separation
of Investigation and Evidence-Taking from Review and Decision in Administrative Law Enforce-
ment (For Trial Implementation) (July 13, 1999),Measures of Xuzhou City for Administrative Law
Enforcement and Administrative LawEnforcement Supervision (Jan. 17, 1998),Decision of Nanjing
Municipal People’s Government on Amending the Interim Provisions of Nanjing City on Adminis-
trative Law Enforcement and Administrative Law Enforcement Supervision (1997 Edition) (June,
25, 1997), Notice of Jinan Municipal People’s Government on Issuing the Interim Provisions of
Jinan City on Administrative Law Enforcement (Oct. 14, 1991).
25Provisions of Guangzhou Municipality on Administrative Law Enforcement Coordination (Dec.
29, 2005),Measures of Yinchuan Municipal People’s Government for Administrative Law Enforce-
ment Coordination (April 16, 2005), Measures of Shenzhen Municipal People’s Government for
Administrative Law Enforcement Coordination (June 14, 2004), Measures of Anshan City for the
Settlement of Administrative Law Enforcement Disputes (May 5, 1994)
26Xiamen, Zhengzhou, Shenzheng, Qingdao, Xi’an, Chengdu.
27Provisions of BenxiMunicipal People’sGovernment onEntrustingLocal Tax InvoiceManagement
Agency with Matters of Administrative Law Enforcement (May, 1, 2009), Provisions of Shenzhen
Municipal People’s Government on Authorization of Administrative Law Enforcement against Ille-
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(Jan. 28 2008). Shenzhen City adopted the Provisions on theManagement of Subject
Notification of Administrative Law Enforcement (May 31, 2003).

Many of the regulations and rules provided procedures regarding partially con-
solidated power of administrative penalty and procedure of comprehensive admin-
istrative law enforcement.28 Some regulated procedures of urban management such
as Zhejiang province and Xi’an, Qingdao, Zhuhai and Xiamen cities.29 The gov-
ernment of Zhejiang province and Shanghai municipality introduced Measures for
Comprehensive Administrative Law Enforcement in Cultural Markets.30 In addition,
governments of Beijing, Tianjin, and Shanghai municipalities and Anhui province
introduced rules on partially consolidated power of administrative penalty in urban
management.31 And 21 governments of lager cities like Fushun, Anshan, Guiyang
andHarbin, formulated local rules and regulations on the partially consolidated power
of administrative penalty or comprehensive urban management enforcement.32

Studies by the authors found that 14 provinces, autonomous regions and munic-
ipalities directly under the central government, had adopted statutes or regulations
on procedures of administrative law enforcement (accounting for 45% of all such
regions in China); 20 provincial governments, accounting for 65%, had introduced
special rules on administrative law enforcement; 15 larger cities, accounting for
31%, adopted administrative law enforcement rules; 5 provinces (including munici-
palities directly under the Central Government) and 25 larger cities (accounting for

gal Transportation Business (Sept. 26, 2008), Several Provisions of Zhengzhou Municipal People’s
Government on Entrusting the Matters of Administrative Law Enforcement (Oct. 16, 2007).
28The author searched the keyword “comprehensive administrative law enforcement” on a text basis
for information retrieval, and then the keywords of “comprehensive administrative law enforce-
ment”, “partially consolidated administrative penalty” and “relative centralization” on a title basis
among the instruments he had retrieved and made an analysis on the instruments retrieved.
29Regulations of Xi’an City on Comprehensive Law Enforcement on Urban Administration (Jan. 7,
2009), Regulations of Zhejiang Province on Partially consolidated Power of Administrative Penalty
in Urban Administration (Sept. 19, 2008), Regulations of Qingdao City on Partially consolidated
Power of Administrative Penalty in Urban Administration (July 28, 2006), Regulations of Zhuhai
City on Partially consolidated Power of Administrative Penalty in Urban Administration (Aug.
17, 2005), Regulations of Xiamen Special Economic Zone on Partially consolidated Power of
Administrative Penalty in Urban Administration (Dec. 2, 2004).
30Measures of Beijing Municipality for the Relative Consolidation of the Power to Impose Admin-
istrative Punishment in Urban Management (Nov. 18, 2007), Provisions of Tianjin Municipality
on Partially consolidated Power of Administrative Penalty in Urban Management (Jan. 23, 2007),
Measures of Anhui Province for Partially consolidated Power of Administrative Penalty in Urban
Management Sector (June 28, 2006), Interim Measures of Shanghai Municipality for Partially con-
solidated Power of Administrative Penalty in Urban Management (Revised 2005) (June 27, 2005).
31Measures of Beijing Municipality for the Relative Consolidation of the Power to Impose Admin-
istrative Punishment in Urban Management (Nov. 18, 2007), Provisions of Tianjin Municipality
on Partially consolidated Power of Administrative Penalty in Urban Management (Jan. 23, 2007),
Measures of Anhui Province for Partially consolidated Power of Administrative Penalty in Urban
Management Sector (June 28, 2006), Interim Measures of Shanghai Municipality for Partially con-
solidated Power of Administrative Penalty in Urban Management (Revised 2005) (June 27, 2005).
32Included are Huainan, Changchun, Zhengzhou, Shantou, Wuxi, Nanchang, Hefei, Zibo, Jinan,
Suzhou, Nanning, Chengdu, Benxi, Ningbo, Wuhan, Hangzhou, Shenyang.
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16% of all the provincial regions and 51% of all larger cities respectively), provided
comprehensive enforcement measures on cultural markets or urban management.
Some regulations and rules were created regarding administrative law enforcement
oversight and accountability mechanism, which would be discussed in the part of
administration oversight of the book.

In addition to the uniform provisions on administration enforcement, 9 local regu-
lations and 30 local government rules specifically provided discretion in administra-
tive penalty. Among them, 6 local government regulations had the term “discretion”
in the title, including rules by Xiamen, Jilin, Shenzhen, Fuzhou, Ningbo and Zibo,
explicitly prescribing discretion. In addition, 175 local regulatory instruments had
the term “discretion” in the title, which were all directed at the issue of administrative
penalty discretion.

3. Special administrative acts.

Chapter five of the Human Rules provided procedures for particular administrative
acts, such as administrative contracts, administrative guidance, administrative ruling,
and administrative mediation.

As for administrative contracts, there had been no regulatory instrumentsmade yet
with the title of “administrative contract”. The authors, by text keyword searching,
found that the Notice of the State Council on Issuing the Program for Compre-
hensively Promoting Administration according to Law was the most authoritative
pertinent regulatory instrument. In addition, 9 ministry-level agencies had regula-
tory instruments regarding administrative contracts.33 At the local level, only the
Rules of Zibo City on the Management of Passenger Bus Transport (Jan. 24, 2002)
mentioned administrative contracts. Six local governments had regulations regarding
administrative contracts, including 2 at provincial level and 4 at lager city’s level,34

also 130 local regulatory instruments involved administrative contracts. Among all

33Notice of the Ministry of Land and Resources on Implementing Property Law of the People’s
Republic of China (May 8, 2007),Notice of theGeneralOffice of theNational Population andFamily
Planning Commission on Issuing the “Eleventh Five-Year Plan” for Administration According to
Law in Population and Family Planning System (March 21, 2007), Opinions of the State Bureau
of Surveying and Mapping “on Implementation of Five-Year Plan (2006–2010) for Promotion of
Administration According to Law in National Surveying and Mapping System” (April 30, 2006),
Notice of Ministry of Labor and Social Security on Issuing the Program for Implementing “Five-
Year Plan” of State Council for Comprehensively Promoting “Administration According to Law”
(Jan. 16, 2006),Guiding Opinions on Pushing Forward the Responsibility System of Administrative
Law Enforcement in the National System of Civil Administration, Notice of the Ministry of Finance
“on Issuing the Opinion on Comprehensively Promoting Administration According to Law and
Financial Transactions by Law in National Financial Departments (May 17, 2005).
34In addition to the Administrative Procedure Rules of Hunan Province, also included are:Measures
of Dalian City for Administration according to law in Management of Archives (Jan. 28, 2008),
Measures of Taiyuan City for the Administrative Nonfeasance of State Administrative Organ and its
Working Staff (for Trial Implementation) (Sept. 24, 2005),Measures of Nanjing City for the Admin-
istration of Toll Roads and its Ancillary Facilities (June 21, 2005), Interim Provisions of Tangshan
City on the Preliminary Examination of the Legality of Important Administrative Acts by Adminis-
trative Organs (Feb. 27, 2004), Measures of Shanxi Province for the Measures of Administration
of Breeding Stock and Poultry (July 24, 1998).
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the above-mentioned instruments the Human Rules contained the most specific pro-
visions for administrative contracts35 while the others only generally mentioned that
“administrative contracts should be signed or play its role”.

Administrative guidance had beenmentioned in the Notice of the General Office
of the State Council on Reiterating the Promulgation of National Regulations and
Policies on Foreign Economic Relations and Trade on Sep. 23, 1993, before the
Notice of the State Council on Issuing the Program of Comprehensively Promoting
Administration according to Law. At present, 2 ministry-level departments under
the State Council have formulated rules involving administrative guidance in the
process of administrative review: Rules on Administrative Review of Work Safety
Disputes (Oct. 8, 2007) and Measures of China Securities Regulatory Commission
for Administrative Review. (Nov. 25, 2002). In addition, there are 44 departmental
regulatory instruments regarding administrative guidance, of which 23 were issued
by the State Administration of Industry and Commerce, accounting for 52%, and 21
by other departments, accounting for 48%.36

Three local regulations touched upon administrative guidance, including Rules of
Hefei City on Optimizing Investment Environment (Jan. 5, 2007), Rules of Fushun
City on Optimizing Economic Development Environment (July 29, 2005), and Rules
of Sichuan Province on Donations by Overseas Chinese (Sep. 26, 2002). Addition-
ally, 6 local government rules involved provisions of administrative guidance, which
besides the Human Rules, also included Measures of Beijing Municipality for the
Relative Consolidation of the Power to Impose Administrative Punishment in Urban
Management (Nov. 18, 2007); Measures of Shanghai Municipality on Supervision
andManagement overDelivery ofGroupMeals (July 11, 2005); 2mentioning admin-
istrative guidance in provisions concerning administrative review, namely Measures
of Hainan Province on Implementing Administrative Review Law (Jan. 17, 2005)
and Rules of Guangzhou City on Administrative Review (May 2, 2004); and 1 reg-
ulation with respect to the optimizing investment environment, named Measures of
Huainan City on Optimizing Investment Environment (Nov. 19, 2008). Among the
above 9 local regulations and rules addressing administrative guidance, 3were related
to investment environment (accounting for one third), which emphasized the signif-
icance of administrative guidance on building a harmonious society and optimizing
local investment environment. Therewere 267 local regulatory instruments involving
administrative guidance, including 7 bearing the term of “administrative guidance”
in the title. Among the 7 instruments, 5 were issued by agencies of industry and

35Articles 93 to 98 of the Administrative Procedural Rules of Hunan Province.
36The instruments include 1 by Accreditation Administration, Maritime Safety Administration, 1
by Ministry of Agriculture, 1 by Ministry of Land and Resources, 1 by National Population and
Family Planning Commission, Ministry of Commerce, 1 by Ministry of Information Industry, 1 by
Ministry of Public Security, Commission of Science Technology and Industry for National Defense,
1 by State TobaccoMonopoly Administration, 1 by State Development Planning Commission, 1 by
Ministry of Foreign Economic Relations and Trade, 1 by Ministry of Education, 1 by Ministry of
Civil Affairs, 1 by State Bureau of Surveying and Mapping, 2 by Ministry of Health, 2 by Ministry
of Labor and Social Security, and the Outline of the Plan for the Reform and Development of the
Pearl River Delta.



5.2 A Breakthrough Measure of Uniform Administrative Procedure … 95

commerce (4 by Fujian Administration of Industry and Commerce and 1 by Anhui
Administration of Industry and Commerce, entitled Opinion of the Anhui Adminis-
tration of Industry and Commerce on Promoting Administrative Guidance within the
Provincial Agencies for Industry and Commerce (for Trial Implementation) (May
19, 2009). The other two were Notice of Key Points in Administrative Guidance and
Enforcement Supervision by Law issued by the Office of Legislative Affairs under
the People’s Government of Jilin (Mar. 24, 2008); and the Opinion of Promoting
Administrative Guidance in Urban Management issued by Beijing Bureau of City
Management and General Administrative Law Enforcement (April 20, 2007).

The studies found that administrative guidance was mostly applied in the field
of industry and commerce administration. Different agencies had difference views;
therefore, the provisions were rather general without specific procedures. At the
local level, administrative guidance was more emphasized in its role in mitigating
social conflicts, easing antagonistic law enforcement, and optimizing investment
environment. Relatively speaking, the Human Rules37 and rules by administrative
authorities for industry and commerce hadmore detailed provisions on administrative
guidance, are with the former focusing on basic principles and the latter on concrete
work measures.

Administrative ruling refers to the activities by administrative agencies in han-
dling, pursuant to authorization of laws and regulations, civil disputes among citi-
zens, legal persons and organizations that are closely related to their administrative
function. It is mainly applied to administrative matters such as ownership of nat-
ural resources, compensation for housing demolition and relocation, and so forth.
There were two laws and two national regulations involving administrative ruling:
Water Law of the People’s Republic of China (2009 Revision) and Audit Law of the
People’s Republic of China; Regulations on Urban Housing Demolition (Jun. 13,
2001) and Regulations on Implementation of Land Management Law of the Peo-
ple’s Republic of China (Dec. 27, 1998). The three regulatory instruments involving
administrative ruling included: the Notice of the General Office of the State Coun-
cil on Forwarding the Opinion of the Ministry of Supervision and the Office of the
State Council for Correcting Unhealthy Work Styles (Mar. 22, 2006); the Notice of
the General Office of the State Council on Control over the Scale of Urban Hous-
ing Demolition and Tightening the Management (Jun. 6, 2004); and the Notice of
the General Office of the State Council on Forwarding the Opinion of the Ministry
of Land and Resources and the Ministry of Agriculture on Protecting State-Owned
Farms’ Legitimate l Rights and Interests According to Law (Feb. 2, 2001).

Among the departmental rules, 6 involved provisions of administrative ruling,
of which 2 related to legal services, namely, Management Measures for Grassroots
Legal ServiceWorkers (Mar. 31, 2000) andDetailedRules forLegal ServicePractices
in Villages and Towns (Sep. 20, 1991). The other four were: Detailed Implementa-
tion Rules regarding Regulation on National Awards for Science and Technology
(2008 Revision); Implementation Measures for Administrative Review of Quality
and Technical Control (Apr. 24, 2000); Rules of the National Bureau of State Assets

37Articles 99 to 108 of the Administrative Procedural Rules of Hunan Province.
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Management for Mediation and Settlement over Property Disputes and Notice of
Circulating Beijing Municipality Procedures of Mediation and Settlement of Prop-
erty Disputes (Aug. 15, 1997); andMeasures for Announcement of LandAcquisition
(Oct. 22, 2001). Additionally, 23 departmental regulatory instruments were issued by
15 department agencies, including 9 instruments issued by the Ministry of Housing
and Urban-Rural Development, accounting for 39% of the total and all related to
housing demolition and relocation of houses.38

Among the 87 valid local statutes involving administrative ruling, most focused
on natural resources management and housing demolition, of which 34 were regard-
ing housing demolition and relocation, accounting for 39% of the total, and 31 on
natural resources management, accounting for 36%. Among the 31 local rules, 10
were regarding land resource management, 8 on utilization of water resources, 7 on
of mineral resource management and mine safety, 4 on grassland and pasture man-
agement, and 1 on forestry and fishery management. Those were subject matters of
earlier local regulations regarding administrative ruling. In recent years, such local
regulations regarding audit, labor protection and alternative dispute resolutions began
to involve administrative ruling. In addition, 85 local government rules provided the
administrative ruling, 27 directly on housing demolition, accounting for 32%; 6 on
land resource, accounting for 7%; 7 on water or forestry resource, accounting for
8%; and 16 on labor protection, bidding or environment pollution, and accounting
for 19%. Also 28 local government rules involving accountability for administrative
law enforcement provided that misconduct in administrative ruling would be held
accountable.

The Human Rules laid down general principle of administrative ruling,39 while
the above-mentioned rules provided for specific procedures of administrative ruling
on issues like housing demolition and natural resources management.

Administrative mediation refers to the mechanism in which an administrative
agency, as an impartial party, mediate and resolve civil disputes closely related to
the agency’s administrative function. One departmental regulation regarding admin-
istrative mediation was the Measures of Administrative Mediation for Contract Dis-
putes (Nov. 3, 1997) issued by the State Administration for Industry and Commerce.
Additionally, 32 central-government department regulatory instruments mentioned
administrative mediation, of which 15 were issued by the State Administration for
Industry and Commerce, accounting for 47%. Among the rest, 3 were issued by the
Ministry of Labor and Social Security, such as Notice on Further Strengthening Set-
tlement of Labor Disputes; 4 issued by the Ministry of Health including Opinions on

38E.g.: theGuidingOpinions of the State Administration ofWork Safety and the State Administration
of Coal Mine Safety on Further Regulating the Law Enforcement of Work Safety (Sept. 21, 2007),
Notice of the State Forestry Administration on Pushing Forward the Administrative Law Enforce-
ment Responsibility System in Forestry Departments (March 14, 2006), Notice of the Ministry of
Information Industry on Issuing the Opinions of Ministry of Information Industry on Comprehen-
sively Promoting “Administration According to Law” (July 8, 2005), Notice of the National State
Assets Management Bureau on Policies Concerning the Work of Settling Disputes Arising from
Property Rights of State Assets (Feb. 9, 1998).
39Articles 109 to 114 of Administrative Procedural Rules of Hunan Province.
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Further Strengthening the Work of Grievance Complaints Visits (March 26, 2009),
and Opinions on Comprehensive Practice of Mitigating and Resolving Conflicts and
Disputes in the Medical System (Feb. 15, 2007). Some others included Notice on
Strengthening Settlement of Fishery andMaritime Disputes by the General Office of
the Ministry of Agriculture (Feb. 7, 2007) and Notice on Strengthening Mediation
of Marine Fishery Disputes by the Bureau of Fishery and Fishing Port Management
(Feb. 24, 2006). There were 10 local regulations40 and 3 local government rules
provided administrative mediation, aside from the Human Rules, there were also
InterimMeasures of Anshan City for Contract Supervision and Administration (Feb.
25, 2003), andMeasures of Jiangsu Province on Administrative Assessment Accord-
ing to Law (Dec. 3, 2008). Additionally, 364 local regulatory instruments involved
the said issue.

Similar to the situation of administrative contract, the Human Rules was the first
and the most comprehensive regulatory instrument on administrative mediation.41

The rest onlymentioned administrativemediation or provided procedures for specific
issues and lacking general principle provisions.

Administrative emergency response refers to emergency response measures
authorized by the Emergency Response Law of China and implemented by relevant
agencies in situations such as natural disasters, accident disasters, public health or
social safety incidents. It has been widely applied to emergency situations but rarely
explicitly provided in regulatory instruments due to its lower degree in legal context
compared with other administrative acts. For example, laws, such as Food Safety
Law, Water Pollution Prevention and Control Law and Flood Control Law, autho-
rized relevant agencies to adopt emergency response measures, but none explicitly
used the term “administrative emergency response”. It was the same case with 24
administrative regulations such as Regulations on the Post-Wenchuan Earthquake
Reconstruction and Regulations on Prevention and Control of Schistosomiasis. And,
among 127 regulatory instruments with respect to emergency response, only one
explicitly mentioned the term of administrative emergency response, which was the.
Notice on Appropriate Handling of Conflicts and Disputes Arising from Prevention
and Treatment of SARS issued by the General Office of the State Council. Also, none
of the 88 governmental regulations dealing with emergency incidents used the term
“administrative emergency response”. And only 2 of the 29 departmental regulatory
ruleswith “emergency incidents” in the title employed the term “administrative emer-
gency response”, namely Basic Responsibilities of Diseases Prevention and Control

40E.g.:Decision of the Standing Committee of Xiamen People’s Congress on Improving the Diversi-
fied Dispute Resolution Mechanism (Oct. 26, 2005), Regulations of Urumqi City on Administrative
Law Enforcement (Dec. 24, 1996), Regulations of Gansu Province on the Administration of Con-
struction Project Costs (July 27, 2007), Regulations of Yunnan Province on the Administration of
Construction Project Costs (Nov. 26, 2004), Regulations of the Shenzhen Special Economic Zone
on the Promotion of the Harmonious Labor Relationship (Oct. 6, 2008), Regulations of Ningxia
Hui Autonomous Region on Patent Protection (Nov. 7, 2002), Regulations of Jilin Province on the
Protection of the Lawful Rights and Interests of Collectively-Owned Enterprises in Cities and Towns
(July 23, 1989).
41Articles 115 to 121 of Administrative Procedural Rules of Hunan Province.
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Agencies at All Levels and the Performance Evaluation Standards of Disease Pre-
vention and Control Work, both issued by the Ministry of Health. At the local level,
all of the 7 local regulations involved emergency incidents and response measures,
but none used the term “administrative emergency response”. Among 15 local gov-
ernment rules regarding emergency incidents, only the Hunan Regulation explicitly
used the term “administrative emergency response”. And among 874 local regulatory
instruments regarding emergency incidents, only 4 mentioned “administrative emer-
gency response”.42 Although the actual termwas rarely used, the prototype or similar
principles, measures and procedures of administrative emergency response provided
in Articles 122 to 129 of the Hunan Rules could be found in the above-mentioned
legal instruments.

4. Administrative Supervision and Accountability.

Chapter Eight of the Human Rules provided administrative supervision, over the
administrative agencies. The authors, by keyword title searching of “administrative
supervision”, found out that in many departmental regulations and local government
rules, administrative supervision referred to supervision of administrative agencies
over certain industry or field of trade, such as Notice of the Ministry of Finance on
Further Strengthening Administrative Supervision on Accounting Firms with Secu-
rity Trade Qualifications (Feb. 3, 2009); Opinions of the Ministry of Housing and
Urban-Rural Development on Strengthening Administrative Supervision on Bidding
and Tendering of Housing, Building andMunicipal Infrastructure Construction (Oct.
10, 2005): and Detailed Rules of Qinghai Province for Implementation of Admin-
istrative Supervision on the Social Security Funds (Feb. 25, 2004). The connotation
of the term “administrative supervision” in these documents differed from that in
the Hunan Regulation except for one, namely the Measures of Shaanxi Province on
Administrative Supervision by Law (Sep. 29, 2007). Therefore the authors expanded
title keyword searching with the term “administrating by law” and found out that
most of the departments under the State Council drafted their programs of admin-
istrating according to law in accordance with the State Council’s directive, that is,
“Effectively Implementing the Guidelines of Administrating by Law. Among local
government rules apart from the one of Shaanxi Province mentioned above, three
other regional regulations alsomentioned administrating by law. They were theMea-
sures onAdministrative Assessment According to Law ofGuangxi Province, Jiangsu

42Guiding Opinions of General Office of Sichuan Provincial People’s Government on Preventing
and Handling the Administrative Disputes in Post-Earthquake Recovery and Reconstruction (Sept.
26, 2008), Notice of General Office of Zhaoqing Municipal People’s Government on Issuing the
Medical Emergency Response Plan of Zhaoqing City (Jan. 9, 2008), Notice of General Office of
Wenzhou Municipal People’s Government on Further Improving the Predetermined Scheme System
and the Emergence ResponseMechanism for the Emergency and Public Crisis (2005.05.13),Notice
of General Office of Zhejiang Provincial People’s Government on Issuing the Plan for the Important
Survey Project of “Accelerating the Construction of Administrative Emergence Response Mecha-
nism of Zhenjiang Province, Improving the Capability of Government to Respond the Emergency
and Public Crisis” (May 13, 2004).
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Province and Dalian City.43 Additionally Tianjin Municipality, Gansu Province, and
Shenzhen, Hefei, Nanning, Hangzhou, Shijiazhuang and Nanjing cities also adopted
regulatory measures regarding administrative evaluation according to law.

Chapter Nine of the Human Rules was regarding administrative accountability
mechanism against illegal misconducts of administrative agencies and the staff. The
authors, by title keyword searching of “accountability” found out that on the cen-
tral government level the State Council issued the Provisions on Administrative
Accountability for Extraordinarily Serious Safety Accidents (Apr. 21, 2001). There-
after two other statutory regulations were issued, namely the Notice of Issuing the
Interim Measures of Accountability for Causing Incidents Regarding Farmers Bur-
dens (Aug. 9, 2002) issued by the General Office of the CPC Central Committee
and the General Office of the State Council, and the Instruction of the State Council
on Approval of Establishing Inter-Ministerial Joint Coordination System Regard-
ing Accountability for Extraordinary and Serious Work Safety Accidents (Sep. 14,
2007). Additionally 7 State Council departments had rules regarding accountability,
including Measures of Accountability for Asset Losses of State-Owned Enterprises;
Accountability for Violation of Follow-up Fund Use for Relocating People of Large-
and Mid-Size Reservoirs; Provisions on Accountability of Traffic Administrative
Permit Supervision Inspection; Provisions of the Ministry of Agriculture on Imple-
mentation of Accountability Mechanism for Administrative Permits; Accountability
Mechanism for Supervision onAdministrative LawEnforcement andMisconducts in
Quality Control Inspection and Quarantine; Accountability Mechanism for Miscon-
ducts in Law Enforcement by Policemen of Public Security Agencies; and Account-
ability Mechanism for Misconducts in Law Enforcement by Policemen Working in
Prison or Reform-through-labor Facilities. More departments provided accountabil-
ity by issuing rules and regulations which involved more than 10 fields of work,
such as railways, transportations, forestry, fire prevention, land and resources, edu-
cation, finance, taxation, health, industry and commerce, cultural relics, insurance,
construction, quality supervision and inspection and people’s bank.

At the local government level, the authors conducted title search with the keyword
“accountability” and found that 4 provinces and 3 lager cites had local regulations
regarding accountability mechanism,44 of which 3 provinces and 1 lager city mainly
addressed accountability of judicial personnel, and 1 province and 2 lager cities

43Measures of Guangxi Zhuang Autonomous Region on Assessment of the Administration according
to Law (Feb. 6, 2009),Measures of Jiangsu Province on Assessment of the Administration according
to Law (Dec. 3, 2008),Measures of Dalian City on Assessment of the Administration according to
Law (June 23, 2008).
44Regulations of Jiangxi Province on Investigation of Liabilities for the Cases Wrongly Decided by
the Judiciary (Revised 2007) (March 29, 2007), Regulations of Shandong Province on Investigation
of Liabilities for the Misconducts of the Judicial Officials in Handling Cases (June 18, 1999), Reg-
ulations of Inner Mongolia Autonomous Region on Investigation of Liabilities for the Misconducts
of the Judicial Officials in Handling Cases (Sept, 28, 1998), Measures of Hangzhou City for the
Supervision of Investigating the Cases Wrongly Decided (Dec. 30, 1997),Measures of the Standing
Committee of Changchun People’s Congress for the Supervision of Investigating Wrongly-decided
Cases in Administrative Law Enforcement (Dec. 1, 1997), Regulations of Hebei Province on Inves-
tigation of Liabilities for the Wrongly-decided Case and Faults in Law Enforcement (Sept. 3, 1997),
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focused on accountability for administrative law enforcement. Among local govern-
ment rules 59 directly concerned accountability for administrative law enforcement,
covering 24 provincial regions (including provinces, autonomous regions or munic-
ipalities directly under the central government) and 12 larger cities.

The authors also title searched with the keyword of “law enforcement account-
ability” and one statutory regulation issued by the General Office of State Coun-
cil, namely, Opinions on Promoting Accountability Mechanism for Administrative
Law Enforcement (July 9, 2005). Also 13 departments of the State Council issued
regulatory instruments regarding accountability mechanism of administrative law
enforcement within their respective agencies.

At the local level, 2 provinces and 7 lager cities established accountability mech-
anism for administrative law enforcement with local statutes while 14 provinces and
9 larger cities with local government rules.

In short, the above statistics showed that all provincial regions (including
provinces, autonomous regions or municipalities directly under the central govern-
ment)45 had rules and regulations on accountability mechanism for administrative
law enforcement, of which 28 provincial regions regulated it in forms of rules or reg-
ulations, accounting for 90%. And among 43 larger cities, 24 regulated it in forms of
rules or regulations, accounting for 86%, the other 19 larger cities adopted regulatory
instruments in this regard.46

5.3 The Development Trend of Administrative Procedure
in China: A Uniform Law of Administrative Procedures

In China, administrative power is very strong which dominates all aspects in society.
Therefore, how to regulate administrative power has been a topic of great concern
among the administrative law scholars since the era of reform and opening-up. In
1990s, they began to pay great attention to legislation of administrative procedures.
Most scholars held that a uniform law of administrative procedures should be enacted
and put forward detailed plans for it. However, this view was challenged by practical
government agency representatives, who contended that the nature and function of
the agencies differ greatly, thus a uniform law of administrative procedures is imprac-
tical in current situation. The Chinese legislature, theNational People’s Congress and
its legislation plans were also in favor of the decentralized legislative approach. The
authors believe that the lack of a law of administrative procedures makes it hard for

Measures of Jinan City for Investigation of Accountability for Misconducts in Law Enforcement
(Dec. 16, 1999).
45Regulatory instruments are formulated to regulate it in Xinjiang autonomous region, and Zhejiang
and Jiangsu provinces.
46The larger cities, includingLhasa,Xining, Tangshan,Baotou,Anshan andHandan, have no special
rules and regulations regarding the responsibility for wrongly-decided cases in law enforcement or
the administrative law enforcement responsibility system.
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administrative officers to establish the concept of due process, and the uniform law
is a necessity measure to raise their awareness of due process. Moreover, the law of
administrative procedures aiming at openness, fairness and efficiency in administra-
tive activities will lay down the fundamental basis for amodern country to regulate its
administrative power. With the current situation in China where government admin-
istration has unprecedented power, without a comprehensive law of administrative
procedures, the goal of the realization of rule of Law would be unreachable and the
lawful rights of the citizens could not be protected. Therefore, an urgent task for
China now is to launch the drafting of a uniform administrative procedures code
as soon as possible, to accomplish a well-rounded modern administrative procedure
system.

1. The practice of administrative procedure legislation in China.

The study indicates that there are numerous statutes and regulations regarding admin-
istrative procedures in China today, especially in the forms of governmental rules
and other regulatory instruments, and local government rules and regulations and
other regulatory instruments. The authors analyzed 8 administrative procedures,
namely, administrative decision-making, regulatory rule-making, administrative law
enforcement, special administrative acts, administrative public hearing, administra-
tive information disclosure, administration oversight, and accountability. The results
showed all provincial regions in China had made special regulations on 4 of the
8 above-mentioned procedures, namely, rule-making or “file for record”; adminis-
trative public hearing; administrative information disclosure (on government affairs
or administrative information), and accountability in administrative law enforce-
ment (or administrative law enforcement responsibility system). Regulations on other
administrative procedures were rather common too: 32% of the provincial regions
adopted special regulations on the procedure of administrative decision-making; 45%
adopted general provisions on procedures of administrative law enforcement; and
65% adopted special rules on certificate mechanism of administrative law enforce-
ment. The situation of larger cities was similar to that of the provincial regions in
terms of administrative procedures legislation. All the larger cities had special reg-
ulations on administrative information disclosure; 27% had rules on procedures of
administrative decision-making; 88% had rules on formulating or recording of reg-
ulatory instruments; 31% had rules on administrative law enforcement and specific
measures; 45% had rules on the administrative public hearing; and 86% had rules on
accountability in administrative law enforcement or administrative law enforcement
responsibility system. Due to on-going institutional reform of the State Council,
which resulted in frequent change of department set-up, it’s hard to calculate the per-
centage of administrative procedures of each department in its entire rule-making.Yet
on the whole, it appeared that, compared to the departments under the State Council,
local governments weremore active inmaking relevant regulations on administrative
procedures.

Through comparison of the retrieved documents, the authors also noticed a high
degree of similarity among the regulations on the same procedure; especially if the
central government had issued regulations on certain procedures, regulatory rules



102 5 Legislation of Due Process and Administrative Procedure

adopted by departments of the State Council or local governments would clearly
follow suit. For example, after the General Office of the State Council issued the
Opinions on Promoting theAdministrative LawEnforcement Responsibility System,
the central government departments and local regions made similar regulations on
the same issue. Regulations on administrative public hearing of various local regions
were also more or less the same.

The authors further compared the model version of the Hunan Rules with other
retrieved documents and also found a high degree of similarity. In the authors’ view,
innovative idea of the Hunan Rules did not lie in the specific procedures of admin-
istrative acts, but in the legislative pattern or model. Most of the administrative
procedures provided in the Hunan Rules could be found in other earlier documents
in terms of administrative decision-making, regulatory rule- making, administrative
law enforcement, administrative public hearing, administrative information disclo-
sure, administration oversight and accountability. As He Anjie, head of the Legisla-
tive Affairs Office of Hunan Provincial Government, explained that this statute is a
uniform legislation of administrative acts, covering many aspects of government’s
work, including administrative decision-making, administrative law enforcement,
administrative contracts, administrative ruling, and administrative mediation.

Regarding specific administrative procedures, the innovative measures of the
Hunan Rules mostly expressed in procedures of special administrative acts, in par-
ticular it provided definitions of special administrative acts such as administrative
contract, administrative guidance, administrative ruling, administrative mediation
and administrative emergency response. It also provided the general principles gov-
erning these administrative acts, which were absent in other regulatory rules and
improvements urgently needed in practice.

In terms of specific legislation of administrative procedures, besides the Hunan
Rules, 4 more local governments had adopted special rules by the end of 2014.47

Among them, the Regulations of Administrative Procedures of Shandong Province
was the second administrative procedure rule in China (herein after as the Shandong
Regulations). For the purpose of building a government based on the rule of law, the
Shandong Regulations clearly provided the fundamental principles of administrative
procedures, the subject of administrative procedures, procedures of administrative
decision-making on significant issues, procedures of regulatory rule-making, proce-
dures of law enforcement, procedures of special administrative acts, and procedures
administration oversight and accountability. Thus, it became a significant regulation
which regulated and protected administrative acts, thus promoting administration
according to law and building a government based on the rule of law. Among the
other municipal government rules, the Rules of Shantou City of Administrative Pro-
cedures (hereinafter as the Shantou Rules) was the first at the municipal/prefecture
and special economic zone level. The Shantou Rules contained 10 chapters with

47The four rules refer to the Administrative Procedural Rules of Haikou City (effective in Aug. 1,
2013), the Administrative Procedure Rules of Xi’an City (effective in May 1, 2013), the Adminis-
trative Procedure Rules of Shandong Province (effective in Jan. 1, 2012) and the Administrative
Procedure Rules of Shantou City (effective in May 1, 2011).



5.3 The Development Trend of Administrative Procedure in … 103

182 articles, which amended, and incorporated single administrative procedures into
a comprehensive regulation suitable the social and economic development. It cov-
ered almost every aspect of government administrative procedures, including general
principles, subject of administration acts, the procedure of administrative decision-
making on significant issues, the procedure of law enforcement, the examination and
approval procedure of non-administrative permits, the procedure of administrative
contracts, administrative guidance, administrative ruling, administrative mediation,
special procedures of administrative planning, procedures of administrative pub-
lic hearing, administrative information disclosure, oversight of administration and
accountability, thus, establishing a system of administrative procedures. Addition-
ally, in 2013 Xi’an City and Haikou City also adopted its own respective Admin-
istrative Procedural Rules. The Xi’an City Administrative Procedural Rules con-
sisted of 6 chapters with 142 articles, covering the general principles, procedures
of administrative processing, procedures of special administrative acts, procedures
of significant administrative decision-making, and appendixes. The official of the
Legislative Affairs Office of the Xi’an City, who participated in the drafting of the
Rules, explained that administrative procedural legislation in most cities in China
was incomprehensive, lacking uniform code, which gradually became a bottleneck
of the advancement of administration according to law. The uniform regulation of
Xi’an City, as the first one in 15 semi-provincial regions, filled the gap and made a
breakthrough. According to the survey, two provisions were especially popular with
the public: one being that if the law enforcement officer failed to show an ID, the
party concerned shall have the right to refuse to comply; and the other one being
sneaking photos shall be regarded as illegally collected evidence thus inadmissible in
adjudicating. Similarly, the Rules of Haikou City for Administrative Procedures also
covered concentrates on subject of administrative procedures, procedure of decision-
making on significant, procedure of law enforcement, procedure of special admin-
istrative acts, and accountability, which contributed to sound decision-making of
administrative agencies and enhanced efficiency of work in Haikou city.

As for the degree of institutionalization in the country as a whole, among various
administrative acts listed in the Hunan Rules, the procedures for regulatory rule-
making and/or “file for record” ranked the number one. As previously mentioned,
all provincial regions and 88% of larger cities in China had local regulations on this
issue. Besides, the procedure of administrative law enforcement also had compara-
tively high degree of institutionalization. Fourteen (14) provincial regions (including
provinces, autonomous regions and Municipalities directly under the Central Gov-
ernment) had general provisions on this issue, accounting for 45%; 20 provincial
governments adopted special rules in this regard, accounting for 65%; 15 lager cities
had regulatory instruments regarding administrative law enforcement and specific
measures, accounting for 31%; 5 provinces (including Municipalities directly under
the Central Government) and 25 larger cities provided comprehensive enforcement
rules in cultural events or urban management (accounting for 16% of all provincial
regions and 51% of all larger cities respectively). In contrast, the procedure of admin-
istrative decision-making was less institutionalized, with 37% of the departments of
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the State Council, 32% of the provincial regions and 27% of the larger cities had
specific regulations on this issue.

Compared to administrative acts of administrative decision-making, procedures
of regulatory rule-making, administrative law enforcement, administrative public
hearing, administrative information disclosure and administration oversight, proce-
dures for special administrative acts were less institutionalized on the whole. Take
administrative contracts for example, no current laws or regulations had the term “ad-
ministrative contract” in its title. Procedures of administrative guidance were obvi-
ously uneven among the departments of the State Council. Of the 44 departmental
regulations on administrative guidance, 23 were issued by the State Administration
of Industry and Commerce, accounting for 52%; and 21 issued by other departments,
accounting for 48%. And, among 267 local regulatory instruments on administrative
guidance, 7 had the term “administrative guidance” in its title and 5 were issued by
the administrative agencies for industry and commerce.

The above analysis also indicates that China is shifting its focus from substan-
tive law to procedural law. With over a decade’s efforts and development, statutory
administrative procedures regarding regulatory rule-making, administrative public
hearing, administrative information disclosure and accountability are quite common
now has laid a relatively sufficient foundation for national uniform administrative
procedure legislation on these issues. As for the less common procedures of special
administrative acts, although there are difficulties and challenges, on the other hand,
a national uniform legislation is even more urgently needed. In conclusion, the time
of paying attention to procedures has come in today’s China. As pointed out by the
17th National Congress of the CPC, administration by lawmeans that administrative
agencies must “exercise powers and perform duties in accordance with the statutory
authority and procedures”, therefore, “the legal structures and procedure rules must
be improved.” Perfecting procedure rules constitutes one of the two cornerstones
of building a government based on the rule of law. Now the subjective and objec-
tive conditions are ready for making uniform administrative procedure legislation.
Especially since 2004, all central government departments and local authorities have
positively responded to the three procedure regulations issued by the State Council,
namely, the Implementation Program of the State Council for PromotingAdministra-
tionAccording to Law;Opinions of theGeneral Office of State Council on Promoting
Administrative Law Enforcement Accountability Mechanism; and the Decision of
the State Council on Strengthening Administration According to Law by Municipal
and County-level Governments. This proves that, to some extent, the authorities have
made considerable progress in accepting procedure legislation is necessary. Rule of
law also means rule of procedures. Time is calling for accelerating the process of
administrative procedure legislation.

2. Choices of approach of uniform law of administrative procedures in China.

The Law of Administrative Litigation Law of 1990 provided “according with statu-
tory procedures” as one of the three elements defining a lawful administrative act
and thus established the necessity of institutionalizing administrative procedures in
applying the rule of law in administrative matters. In the following 20 years, Chinese
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scholars of administrative law, including jurists and law practitioners, have made
unremitting efforts for improving China’s administrative procedural legislation. The
efforts have resulted in great progress in terms of the concept of due process, theoret-
ical research and rule-making of practical procedures. The conditions are becoming
more and riper for enacting a uniform administrative procedural code at the national
level. Scholars and functionaries have the following recommendations regarding the
future legislation of administrative procedure.48

(1) Objectives of the administrative procedural law. Most people believe that the
direct legislative objective of China’s administrative procedural law is to create a
uniform administrative procedure law system that will ensure the minimum fairness
and justice. The criteria of such minimum standard justice of administrative proce-
dure include the following elements: (a) the principle of due process, i.e. procedures
of administrative acts should be fair and just; (b) the principle of transparency, i.e.
administrative procedures should be operated in an open manner; (c) the principle
of participation, i.e. the parties that will be negatively affected by the procedure
should have the opportunity to fully and meaningfully participate in the process;
(d) the principle of efficiency, i.e. administrative agencies should act in a timely
and efficient manner. Most scholars and functionaries also believe that the future
China’s administrative procedural law should adopt a model that gives equal weight
on rights and efficiency for the following reasons: (a) both fairness and efficiency are
the goals of administrative procedure legislation, and overemphasizing either of the
two aspects would make it one-sided. Overemphasizing protection of citizens’ rights
would make administrative procedure more like judiciary proceedings, which will
reduce efficiency and ultimately negatively affect people’s rights. Similarly, overem-
phasizing administrative efficiency is likely to result in administrative disputes and
neglecting citizens’ rights, and ultimately reduce administrative efficiency. There-
fore, equal weight should be given to protecting rights while improving efficiency;
(b) the equal weight approach is the developing trend worldwide. The countries
that have adopted the rights approach or the efficiency approach are moving to the
direction of valuing and balancing both.

(2) Relations between the administrative procedure code (the Code) and other
relevant special laws. There are two kinds of views: (a) the Code should serve as the
fundamental and basic law of administrative procedures and, therefore, the principle
of conflict should apply, i.e. the basic law is superior to the non-basic law in conflicts
between the Code and other relevant laws. This is to prevent from putting the Code
in a supplementary status and function; (b) the Code is a general law while other
administrative acts are special laws, so principle of general law and special law
should apply. The majority opinion is that the Code must first be recognized as
the basic law of administrative procedures, and under this premise the relations
of the Code and other special laws should be determined. This view reflects the
idea of abandoning existing laws and regulations and enacting an all-round uniform
administrative procedure code. In contrast, theminority view of supplementary status

48Ying Songnian, The Prospect of Chinese Administrative Procedure Legislation, China Legal
Science, vol. 2, 2010.
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holds that the existing procedure laws and regulations should be maintained, and
uniform legislation should be made only in areas where there are no clear rules for
certain administrative acts. The latter view reflects the idea of filling the blanks in
legislation, which has been fiercely opposed by the advocators of the former opinion.

(3) The content selection of China’s administrative procedural law. Four issues
regarding the contents have been: (a) whether the Code should include substantive
rules in addition to procedure rules? (b) whether the Code should also regulate inter-
nal procedures of the agencies in addition to external procedures? (c) whether the
Code should also regulate ex-post relief procedures in addition to procedures during
administrative acts? (d) what types of administrative acts should the Code cover?
The authors agrees with the majority of scholars and experts on that, firstly, China’s
administrative procedural law should include the contents of both procedure and
substantive rules, with the substantive rules containing fundamental principles of
administrative law, the formation and validity of administrative decisions, adminis-
trative contract and administrative guidance; secondly, China’s future Code should
include rules of both internal and external procedures, which not only suits the status
quo of administrative procedure legislation but is also conducive to realizing leg-
islative objective of making the Code; thirdly, the current Administrative Review
Law and Administrative Litigation Law already established ex post relief mecha-
nism, therefore there is no need to include this in the Code, and the Code should
focus on beforehand procedures; Finally, the future Code should include provisions
on administrative decision-making, regulatory rule-making, administrative contracts
and administrative guidance, but provisions on administrative planning should be
excluded.

(4) The framework of China’s administrative procedural law. Since it is necessary
to include substantive provisions in the Code, the framework of the Code needs
to resolve two important issues: one is the balance of the substantive rules and
the procedure rules; the other is the primary content—the structure of procedure
rules. For the first issue, the authors suggest that the Code be formulated in the
order of subjects, operation procedures and consequences. Specifically, it should
include fundamental principles, administrative subjects, and establishing and validity
administrative acts. For the second issue, the authors suggest that first, the chapters
be arranged on the category of administrative acts, and each chapter addresses one
type of administrative action, covering a complete systematic procedures regulating
the certain category of administrative acts. Secondly, each chapter be arranged in
the order of the process of procedure from the beginning, during and ending of each
procedure. Furthermore, separate chapters are devoted to administrative information
disclosure and public hearing respectively. Last, internal administrative procedures
should be incorporated in the part of subjects of administrative procedures.

In recent years, with the advance in the rule of law, the State Council has been
attaching greater importance to administrative procedure legislation. The Legislative
Affairs Office of the State Council made great efforts of survey and research for
the preparation of the adoption of the Regulations on Procedures of Administrative
Decision-Making on Significant Issues. The Office held discussion forums in March
of 2014 to listen to the ideas and recommendations from the heads of the legislative
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affairs office of 7 provincial governments (including Shanghai, Jiangsu, Zhejiang,
Anhui, Fujian, Jiangxi and Shandong), and 10 municipal and county governments
in 4 provinces (including Shanghai, Jiangsu, Zhejiang and Anhui). Information was
also collected regarding grassroots public affairs service and legal advice facilities.
The above-referenced Regulations was drafted on the basis of local experience and
comprehensive consideration of various complex factors throughout the country. This
made it possible for administrative agencies of the central and local governments
to act according to law, as well as enhanced the quality administrative decision-
making. In addition, many provinces and cities also adopted regulations to regulate
administrative law enforcement and to promote administrating according to law.49 In
order to coordinate and resolve conflicts and contradictions in making administrative
law enforcement procedures by various regions all over the country, the State Council
deemed it necessary to adopt a national regulation on administrative law enforcement
procedures. For this purpose, the State Council conducted extensive onsite studies
by experts and will soon issue the Regulations on Administrative Law Enforcement
Procedures applicable to the whole country. In the meantime, regulations on specific
administrative acts have been put on the legislative agenda, such as the Regulations
on Food and Drug Administrative Penalty Procedures.

In conclusion, in a country like China, where “substance is valued more than
procedures” and where citizens’ rights awareness is rather weak, there is a still a
long way to go and many obstacles to be overcome before a modern administrative
procedural system is fully in place. Nevertheless, on the one hand, a national uniform
administrative procedural law is absolutely needed for building China as a country
based on the rule of law, for protecting the lawful rights of citizens, as well as for
developing the socialist legal system with Chinese characteristics. And on the other
hand, the 30 years reform efforts not only make adopting such legislation urgent but
also possible. Time is ripe to enact a national uniform administrative procedural law,
and the legislative work should be launched as soon as possible.

49Such as Fujian province, Liaoning province, Guangxi Zhuang Autonomous Region.



Chapter 6
Information Disclosure and Government
Transparency

6.1 Government Information and Its Composing Elements

The notion of “government information” has two parts: government and informa-
tion. In modern societies, information covers a fairly wide range. It is reflective of
political, economic, scientific development and cultural conditions of the time, and
therefore constantly changing. Due to its complexity, a fixed definition of the notion
of “information” may not be possible. From a philosophical point of view, informa-
tion is the common and essential attribute of everything. The characteristics of things
are sensed by other things through a certain medium or transmission mode, such as
soundwave, electromagneticwave, image, text, symbol, and so forth.What embodies
the characteristics of a thing and could be sensed by other things is the information
that the thing communicates to others. Things have different natures, characteristics
and law of motion. Through the information communicated by a thing, people could
identify that thing and distinguish it from others.

1

The process of social development is accompanied by increases in personal, eco-
nomic and national security value of information. Human beings are developing,
planning for, controlling, integrating and making use of information resources with
growing intensity and precision. Information has fallen into public domain, and has
gradually displayed its public nature therefore it falls on the government to regu-
late it by means of the law. Regulation over government information began with
Sweden’s Freedom of the Press Act of 1766. Since then, law-making activities have
increasingly focused on information disclosure, so as to promote transparency of
government operation. Information disclosure legislations worldwide could be put
in two categories: broadly defined or narrowly defined. Broadly defined information
disclosure covers information held by all public institutions, including not only gov-
ernment agencies, but also legislatures, judiciaries, enforcement agencies, as well

1Wang Zhirong, the Fundamentals of Information Law, China Legal Publishing House, 2003, p 1.
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as other public organizations. Narrowly defined disclosure is limited to government
agencies and administrative information. Government information defined in Article
2 of the Regulation on Government Information Disclosure (hereinafter the Regu-
lation) refers to information generated or acquired in the process of administrative
agencies’ performance of their duties and the information is recorded and retained
in certain ways. Correct understanding of the definition of government information
is crucial to implementation of government information disclosure practice.

Defining government information involves four key elements. First, the holder
of the information. Government information refers to those held by government
administrative agencies. In a broad sense they include not only governments at all
levels and their divisions, but also organizations authorized by laws and regulations
to handle public affairs, such as China Securities Regulatory Commission (CSRC),
China Banking Regulatory Commission (CBRC), and China Insurance Regulatory
Commission (CIRC). According to the British legal scholar William Wade, govern-
ment is not an end in itself, but a means to an end. A government does not have its
own interest besides the interest of its people. From the perspective that “there is no
private matter in a government”, all information held by the government is public
information and public products owned by all the people. However, it does not mean
that all government information should be disclosed to the general public. Article
37 of the Regulation provides that the following information need to be disclosed in
reference to this Regulation, i.e. information generated and acquired in the process
of providing public service by entities in the fields of education, health and medical
care, family planning, utilities (water, electricity and gas), environmental protection,
and public transportation. Here “in reference” means that information held by public
entities and information held by the government is similar in some ways yet differ-
ent in others. Both are public information but to a different extent. Compared with
government information, the information of public-service entities is not entirely
public. Only the information generated and acquired in the process of performing
public-service related duties could be regarded as public information, and the rest is
non-public information. For example, college financial information could be divided
into several parts, and only the information involving government-funded budget
and final accounting of education expenses are public information which is subject
to disclosure to the general public. Funds and assets from social contributions are
non-public information, and whether the information is subject to disclosure should
be decided by donors. Profits and dividends gained by colleges as shareholders of
companies belong to the category of corporate information and internal information
of colleges. This kind of information could be disclosed within the college, but not
necessarily to the general public.

The second element concerns duties, which is also the key element in defining
government information. Government information is generated when administrative
agencies perform their duties. The contents of duties could be seen at three levels.
On the macroscopic level, government duties cover economic development, market
oversight, social management and public service. On the medium-scopic level, the
duties of central and local governments are regulated by the Organic Law of the
State Council and Organic Law of the Local People’s Congresses and Local People’s
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Governments. On the microscopic level, the three regulations, namely, Regulations
on Major Duties, Institutions’ Internal Regulations, and Regulations on Personnel
Arrangement are the foundation for determining specific duties of administrative
agencies at various levels.Which kind of information should be generated or obtained
by which agency is closely related to the duties of the agency.

The actions of duty performance of government agencies could also be catego-
rized in three ways. First, according to the object to which a duty is performed,
the action could be defined as external management or internal operation. Second,
depending on how closely the action is related to duties, it could be direct duty per-
formance or related duty performance. Third, according to the attribute of the action,
the performance could be of administrative nature or a civil activity.

As for the difference between internal and external information, some hold the
opinion that duties referred to in the Regulations are limited to external duty per-
forming, and only external duty performing could constitute government informa-
tion. Otherwise it is not government information. Some others hold that government
information is divided into internal information and external information, and the
Regulations only regulates external information. For example, some courts have
decided that, “such information as government accounting books, vouchers, files,
and staff subsidies could not be regarded as government information, because such
information is not directly related to economic and social management and public
services, and therefore could be defined as government information.”2 Whether the
view that internal information could not be regarded as government information,
or the view that internal information is government information but not subject to
disclosure, both are based on the fact that government actions are divided into inter-
nal and external functions, thus internal functions generate internal information and
external functions generate external information.

To decide whether internal information is government information, it is neces-
sary to look at it more specifically. The content of internal information, could be
categorized in three kinds: first, instruction requests, reports, responses and opinions
between the superior and subordinate agencies; second, correspondence, opinions
and notifications among agencies of the same-level; and three, internal working
documents and human resource management information within an agency. In the
reality of administrative management internal information could be very complex
in its forms. The effect of an internal information could be clear, for instance, the
instruction response of the superior agency, or the effect could be uncertain, for
instance, the request for instruction of the lower-level agency. Internal information
could be factual information, such as the investigation report of a safety accident, or
an opinion, such as instruction from the higher-level agency. It could be directive,
such as the discretion benchmark of law enforcement agencies, or it could be an
administrative decision that has not been delivered. The subject of internal informa-
tion could be limited to within the administrative system, such as among agencies

2Shanghai High People’s Court, A Study on Legal Issues concerning Government Information
Disclosure, Administrative Law Enforcement and Administrative Adjudication (vol. 1, 2008), by
the administrative division of the Supreme People’s Court, People’s Court Press, 2008.



112 6 Information Disclosure and Government Transparency

of different levels, agencies of the same level, or within an agency. It could also
involve citizens, legal persons and other organizations outside of an agency, such as
the instruction of a higher-level agency over the initial decision on an administrative
permit of a lower-level agency. Document exchanges among agencies, instruction
requests and responses between agencies at different levels, and internal rules and
discussions over cases within an agency are all preparation for or foundation of per-
forming duties externally, therefore should be regarded as part of the duty performing
process. The Regulation uses the term “in the process of duty performing”, which
indicates that duty performing is a process, covering a period of time, not just a point
of time. Thus the three above-mentioned internal agency actions are all related to
performing government duties and an integral part of duty performance.

Under the premise of recognizing internal information as government informa-
tion, then we can further discuss which should be and which should not be subject
to disclosure. The Opinions of the General Office of the State Council on Better
Handling of Government Information Disclosure Requests (2010) provided that “In-
ternal operational information generated and acquired by administrative agencies
in their routine work, and processing information in the course of internal study,
discussion and review, generally do not belong to the government information cate-
gory that should be disclosed within the meaning of the Regulation.” This provision
has raised controversies in practice,3especially regarding what’s the criteria of “in
general” and “in special cases”; what’s the relationship between internal operational
information and in-process information; and whether non-disclosure of these two
kinds of information is justifiable.

As discussed above, since internal information is very complex, therefore it seems
inappropriate to exclude all internal operational information from disclosure by the
sweeping argument that it is not government information.4 Internal information could
be characterized as directly or indirectly related to performing external administra-
tive duties depending on the degree of relevancy of the information and duty per-

3InMarch, 2011, Friends of Nature, a NGO, applied to theMinistry of Agriculture for the disclosure
of the Application for Adjusting the Scope of the National Natural Reserve of Rare and Endemic
Fishes in the Upper Reaches of Yangtze River and the Comprehensive Inspection Report on the
Adjusted Parts of the National Natural Reserve of Rare and Endemic Fishes in the Upper Reaches of
Yangtze River. TheMinistry ofAgriculture turned down the request on the grounds that the requested
documents are in-process information. Then Friends of Nature appealed for administrative review.
4In the cases of Sun Rongfa v. Hangzhou Municipal Bureau of Real Estate Property Management
and Luo Juxian v. Hangzhou Municipal Bureau of Real Estate Property Management, the court
restrictively interpreted the government information in Clause 2 of the Regulations as: “government
information involved in administrative disputes of government information disclosure refers to
the government information that is generated when administrative agencies with the function of
administrative management externally perform their administrative management duties.” The court
held that information on the examiners of administrative permit applications was the information of
internal administrative management; the examination opinions and evidence, grounds and reasons
supporting the opinions were proposed opinions coming from the decision-making process and
relevant factors that shaped those opinions; information about the discussions of the leadership
group on written decisions were discussion records within the agency and factors shaping those
records; all the information above did not belong to the government information defined in Clause
2 of the Regulation.
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formance, and this relevancy should be the significant factor in determining whether
the information should be disclosed. For example, an administrative agency usu-
ally has three kinds of staff: full-time civil servants, assistant staff on contract, and
logistical workers. Obviously, they have different relevance with administrative duty
performing: civil servants are directly involved in duty-performing; assistant staff
assist in duty-performing, and logistical workers are unrelated to duty-performing.
In fact, some information is indeed only concerning internal management and logis-
tical support. For example, cultural, entertainment, and sport activities organized by
the Labor Union of an agency and matters like residential housing allotment are
not closely related to the agency’s external administrative management function,
and thus there is no need for disclosure. But it’s worth mentioning that not all such
information should be exempted from disclosure. For instance, the expenses of such
activities funded by the agency fall into the disclosure scope according to the Regula-
tions. Therefore, internal information should not be simply excluded from disclosure
scope as a whole. Factors like the content and effect of internal information should
be considered to measure the relevancy between the information and the govern-
mental function, which could be directly relevant, considerably relevant or indirectly
relevant. I suggest that “considerably relevant” should be the criterion to determine
whether the internal information needs to be disclosed.

The division between internal and external information is determined by whether
the information is derived from or used for an agency’s internal operation or exter-
nal management function; whereas in-process information is determined by the time
period and effect of information. Due to different criteria, these two types of informa-
tion could overlap with each other, i.e. some internal information could be in-process
information at the same time. The commonpracticeworldwide is to restrict disclosure
of in-process information. There are generally two ways of doing it: in countries like
Sweden and Finland, in-process information is not regarded as official documents,
therefore no need for disclosure. Yet in theU.S., Japan, Australia, Thailand, and some
other countries, internal information is regarded as government information, and the
laws clearly define the scope and reasons for non-disclosure. The non-disclosures
are primarily for the following reasons. First, the principle of candidacy, to avoid
impediment of free exchange of ideas and to allow candid internal discussion in
policy-making; Second, the principle of fairness, to avoid impediment of fair and
efficient investigations; Third, to avoid obtaining unjust interests or social chaos
caused by disclosure, and misunderstanding caused by early disclosure of imma-
ture policies; and to prevent certain people from gaining illegitimate interests or
suffering undeserved damages. Selective disclosure of in-process information could
help governments hear different opinions and make informed decisions. The Civil
Servant Law of PRC also has confidentiality provisions based on similar reasoning
mentioned above for non-disclosure of in-process information. It’s worth noting that
certain in-process information could be disclosed, especially factual and statistical
information, such as investigation report of accidents and disasters. Public opinions
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collected for administrative rule-making should also be disclosed, as well as certain
information regarding administrative permits review and issuance.5

Does the term “duty performing” in the Regulations only apply to administrative
actions? In other words, can government information only be information derived
from administrative actions? For example, Article 2 of the Regulations of Hangzhou
City on Government Information Disclosure provides that “Government informa-
tion in this Regulations refers to information generated or acquired, and recorded
and retained in certain ways by the government at various levels in the process of
performing their administrative management duties or providing public services.”
Compared with the Regulations mentioned earlier, this Regulations adds “admin-
istrative management” before “duties”, which seems to emphasize the nature of
administrative actions. Yet government actions are not necessarily always adminis-
trative actions. For example, administrative agency renting office space, purchasing
office supplies, and hiring assistant personnel are all civil but not administrative acts.
This type of acts is not direct performing of administrative management duties but is
closely related to it. Thus information derived from such acts also should be regarded
as government information. Whether information of such civil activities is subject
to disclosure should comply with not only the Regulations, but also other relevant
laws and regulations such as the Government Procurement Law and Labor Law.

The third element, in terms of the source of information, government information
includes not only information generated by administrative agencies when perform-
ing duties, such as laws, regulations, and directive documents, but also information
acquired from other government agencies, social organizations and citizens in the
process of performing duties. For example, administrative agencies may ask citi-
zens, legal persons and other social organizations to provide information regarding
their company registration, real estate property ownership registration, and so forth,
or they could collect such information themselves in accordance with certain reg-
ulations. In this way such information will go through a conversion process, from
personal information to government information, and vice versa.

Fourth, as the form of carrier of information, government information is recorded
and retained “in certain ways”, which could be paper copies, electronic media or
other carrier as long as it could be recognized by humans.

Information disclosure constitutes a government revolution of its own initiative. It
has also made important contribution to social progress as a whole. In order to meet
the growing awareness of citizens’ rights and social demand for more information,
the government needs to further promote information disclosure in the following
aspects.

First, enhancing the understanding of information disclosure. The government
should not treat it as another chore, but should realize its great value in increasing
productivity. The 21st century is a new era of information. Along with social evolu-
tion information becomesmore valuable in personal life, economic development, and
national security situations. As people are developing, planning, controlling, inte-

5Zhou Chong, Increasingly Transparent Examination and CSRC’s Advocacy of “the Disclosure of
In-Process Information”, Shanghai Securities News, March 28, 2012. p. 02.
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grating and making use of information resources, the public nature of information
becomes more prevalent. The government has an unraveled advantage than any other
entities, in terms of access to information, quantity of data collected, and the capa-
bility of analyzing information. Government information is highly regarded because
of its objectivity, comprehensiveness and authority. It is a tremendous resource and
wealth that should be put into good use in promoting economic development, serving
public needs, and advancing technological and social progress.

Second, the government needs to expand disclosure scope and intensify their
efforts in information disclosure by making breakthroughs in the fields that concern
people’s life the most, such as environmental protection, livelihood protection, and
food safety. The usefulness and effectiveness of information disclosed need to be
improved.

Third, the government should also enhance its capability of integrating and pub-
licizing information so as to better serve the public’s needs and tap into the great
potential of information in accelerating technological and economic development.

Fourth, it is necessary for the government to provide more channels of disclosure
and make it more accessible, so as to help ensure people’s rights to be informed, and
their rights to free expression, participation and oversight.

Fifth, the government needs to strengthen supervision over information disclosure
disputes and provide remedies to safeguard citizens’ legitimate rights and interests.
Mechanism such as administrative accountability and social commentary can be used
to ensure that the government’s duty of disclosure is fulfilled.

6.2 Administrative Information Disclosure
and Government Transparency

1. The principle of administrative information disclosure.

Disclosure as a basic principle of administrative procedure began to be implemented
in China in 1980s with the introduction of government transparency practice, and it
has gone through the following development stages.

(1) From 1988 to 1996, the initial form of public affairs disclosure began to emerge
and the principle of disclosure began to be incorporated into laws.

InMarch 1988, the Communist Party of China (CPC) held the second plenary session
of CPCCentral Committee, and made public affairs disclosure an important measure
of strengthening oversight on power and fostering integrity within the Party. It was
emphasized that Party and administrative agencies at all levels must do their best to
make the procedures transparent for the people to exercise oversight. To implement
this policy, the central government launched pilot program of public affairs disclo-
sure in Dongcheng District of Beijing, Huangpu District of Shanghai, Yantai city
of Shandong Province and some other areas, which marked the very beginning of
public affair disclosure in China. In January 1996, the 14th session of the Discipline
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Inspection Commission of CPC Central Committee held its sixth plenary meeting
and decided to establish the public disclosure mechanism. The meeting directed
that “all counties (cities), villages, townships, administrative villages and grassroots
administrative units must disclose to the public as much as possible the contents,
procedures, results of administrative affairs to the public for supervision, especially
those matters that concern immediate interests of the people, such as finance. This
was the first time that “public affairs disclosure” had appeared in the document of
CPC Central Committee, and with the primary focus on public supervision and clean
government. In the same year, Administrative Penalty Law of the PRC, the first law
in China to regulate a particular administrative act, was promulgated, which also
confirmed disclosure as a basic principle. Article 4 of the Law provides that “Ad-
ministrative penalties shall be based on fairness and transparency…; regulations of
administrative penalties on certain illegal acts must be publicized. Otherwise such
regulations shall not be used as basis of administrative penalties.” Article 31 of this
law provides that “Before issuing an administrative penalty, relevant, administrative
agency shall inform the parties of the facts, reasoning, and legal basis of the decision,
as well as the legal rights the parties are provided by law.”

(2) From 1997 to 2000, public disclosure expanded from selected pilot areas to
covering all villages and townships and began to be explored at county and
municipal levels. More administrative statutes adopted the principle of disclo-
sure.

In 1997, the Report of the 15 National Congress of the CPC stated that “Democratic
election system in grassroots organs of political power and grassroots people’s self-
governing organizations should be improved, and disclosure of administrative and
financial matters should be implemented.” In the same year, as required by the central
government, pilot program of public disclosure was launched and gradually extended
to villages and townships. On December 6, 2000, General Office of the CPC Cen-
tral Committee and General Office of the State Council jointly issued the Notice on
Implementing Public Affairs Disclosure in All Village-and-Township-Level Organs
of Power in China (General Office of the CPC Central Office [2005] No. 25), indi-
cating a major progress in implementing administrative information disclosure level
by level from the bottom up. The Notice laid out the principles and requirements,
namely, disclosure according to law, being truthful and fair, paying attention to effec-
tiveness and efficiency, easier oversight by the public, and promotion of democratic
practice. The Notice also specified matters that should be disclosed, and in particu-
lar, required that budget and final accounting of governments at village or township
level should be disclosed after approval by the People’s Congress of the same level.
And for important matters disclosure should be made for collecting public opin-
ions before final decision is made. The Notice instructed that this practice is to be
followed by urban sub-district administration offices; government agencies at and
above the county-level should implement it gradually; and agencies at the provincial
and national level should formulate specific disclosure regulations.

Clause 2, Article 23, the Administrative Review Law (1999) provides that “the
applicant and the third party may have access to the written reply, the evidence, basis
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and other relevant materials supporting the specific administrative act submitted by
the defending party, and the administrative review agency may not refuse to disclose
unless the relevant materials involve State secrets, commercial secrets or personal
privacy.” Clause 2, Article 52, the Legislation Law provides that “once a law is pro-
mulgated upon signing, it should be immediately published in the Bulletin of the
Standing Committee of the National People’s Congress and in the newspapers with a
nationwide distribution.” Also, in the Legislation Law, Article 62 provides that “once
an administrative regulation is promulgated upon signing, it should immediately be
published in the Bulletin of the State Council and in newspapers with a nationwide
distribution. The text of administrative regulations published in the Bulletin of the
State Council shall be the standard text.” Article 70 provides that “once local ordi-
nance and specific regulations of local governments and autonomous regions are
promulgated, they should be published in the gazette of the standing committee of
the local people’s congress and in newspapers distributed within the administrative
region. The text of local governments or autonomous regions regulations and spe-
cific rules published in the gazette of the Standing Committee of the local People’s
Congress shall be the standard text.”

(3) From2001 to 2007, government affairs disclosurewas implemented at all levels.
Local governments began to legislate on government information disclosure.

In 2001,China joined theWorldTradeOrganization (WTO).Almost allWTOstatutes
incorporate the principle of transparency, which require that laws, regulations, policy
measures related to trade should be fair and transparent. This greatly contributed to
the popularization of public disclosure and launching of legislation on government
information disclosure in China. In 2002, the Central Government stated to estab-
lish an administrative management system featuring legitimate actions, coordinated
operation, justice and transparency, with integrity and high efficiency. Hence, dis-
closure practice became an important part of China’s administrative reform, and the
principle of governance of the new administration at that time. In 2003, the outbreak
of SARS accelerated the progress in setting up and improving the press spokesman
mechanism of central and local governments and their departments. By the end of
2004, the three-level news release system was basically established. On March 24,
2005, the General Office of the CPC Central Committee and the General Office
of the State Council jointly issued the Directive on Further Promoting Adminis-
trative Disclosure (General Office of the CPC Central Committee, [2005] No. 12),
which marked the strategic advancement of administrative information disclosure at
all levels throughout the country. The Directive extended administrative information
disclosure from village-and-township level to provincial and national level, requiring
that administrative agencies at county andmunicipal levels to practice administrative
information disclosure in an all-around way under enhanced planning and guidance
of the provincial and national government. In terms of practical implementation the
Directive called for the following: active exploration of various means of disclosing
the policy-making process, such as public notice, expert consultation, and meet-
ing observation; accelerating legislation of administrative information disclosure by
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enacting Regulations on the Government Information Disclosure in a timely man-
ner; adopting relevant local rules in areas where conditions allow; and practicing the
two major approaches of disclosure: pro-active disclosure and disclosure by request.
This Directive laid the foundation for the Regulation on Disclosure of Government
Information of 2008, and served as the most important guiding document for China’s
administrative disclosing.

In March 2003, to strengthen its leadership of administrative information disclo-
sure, the State Council set up the National Leading Group for Disclosure of Admin-
istrative Affairs, an advisory and coordinating unit under the State Council. Later, in
September 2007, the Leading Group Office was transferred from the General Office
of the Commission for Discipline Inspection of the CPC Central Committee to the
National Bureau of Corruption Prevention. Thus, government information disclosure
was under the charge of both the General Office of the State Council and the National
Leading Group. The Leading Group regarded government information disclosure as
part of public affairs disclosure.

In the mean time, some local governments also began to adopt regulations on gov-
ernment information disclosure. On January 1, 2003, the Regulations of Guangzhou
City on Disclosure of Government Information took effect officially, becoming the
first city in China to have legislations on government information disclosure. In
February 2004, Measures of Shenzhen on Online Disclosure of Government Infor-
mation began to be implemented, and it became the first city in China to disclose
government information on the Internet. In April 2004, Foshan city of Guangdong
Province launched its online searching center of current valid government docu-
ments, being the first such website in China. On May 1, 2004, the Regulations of
Shanghai on Disclosure of Government Information became effective. In Septem-
ber 2004, the Legislative Affairs Office of Beijing released the Opinions on Further
Advancing Administrative Information Disclosure According to Law. In addition,
before the national legislation, i.e. the Regulations of PRC on Disclosure of Govern-
ment Information was enacted, the following local government rules or regulations
of government information disclosure had been adopted6 (see Table 6.1).

(4) From 2008 to the present, the Regulations of PRC onDisclosure of Government
Information (the Regulations) marked the completion of the initial stage of law-
making for information disclosure, and the next step would be comprehensive
implementation. People’s awareness of procedural rights was greatly enhanced.

On May 1, 2008, the official implementation of the Regulations began, which meant
that now the government information disclosure was regulated under a nationwide
uniform set of rules. This had two major impacts: first, it’s a breakthrough in itself;
also it brought a wide-range boosting effects. The Regulations adopted by the State
Council served as the highest level of legal basis in the field of government infor-
mation disclosure, which showed the will of the State and the authority of laws.

6This table is an excerpt from Public Participation and Administrative Process—A Framework for
Theoretical and Institutional Analysis byWang Xixin, China Democracy and Law Press, December
2007, pp. 134–135.
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Table 6.1 Local government rules or regulations of government information disclosure condition

Region Name of statutes Effective date

1 Fujian Provisional Measures of Fujian Province on
Disclosure of Administrative Affairs

September 11th,
2001

2 Hunan Proposed Measures of Hunan Province on
Implementing the Mechanism of Disclosure of
Administrative Affairs (Trial)

August 1, 2002

3 Shantou Regulations of Shantou Municipality on Information
Disclosure of Administrative Affairs

June 1, 2003

4 Taiyuan Regulations of Taiyuan Municipality on Disclosure of
Administrative Affairs

July 2, 2003

5 Harbin Regulations of Harbin Municipality on Disclosure of
Administrative Affairs

February 1, 2004

6 Chengdu Regulations of Chengdu Municipality on Disclosure
of Government Information

May 1, 2004

7 Hubei Regulations of Hubei Province on Disclosure of
Government Information

July 1, 2004

8 Wuhan Provisional Regulations of Wuhan Municipality on
Disclosure of Government Information

July 1, 2004

9 Chongqing Provisional Regulations of Chongqing Municipality
on Disclosure of Administrative Information

July 1, 2004

10 Datong Rules of Datong Municipality on Disclosure of
Government Information

August 1, 2004

11 Jilin Measures of Jilin Province on Disclosure of
Administrative Information

September 5, 2004

12 Hangzhou Regulations of Hangzhou Municipality on Disclosure
of Government Information

October 1, 2004

13 Jinan Provisional Regulations of Jinan Municipality on
Disclosure of Administrative Information

October 1, 2004

14 Ningbo Regulations of Ningbo Municipality on Disclosure of
Government Information

November 1, 2004

15 Hebei Regulations of Hebei Province on Disclosure of
Government Information

July 1, 2005

16 Zhengzhou Regulations of Zhengzhou Municipality on the
Disclosure of Government Information

October 1, 2005

17 Hainan Measures of Hainan Province on Disclosure of
Government Information

October 1, 2005

18 Shaanxi Regulations of Shaanxi Province on Disclosure of
Government Information

January 1, 2006

19 Liaoning Regulations of Liaoning Province on Disclosure of
Government Information

February 1, 2006

20 Heilongjiang Regulations of Heilongjiang Province on Disclosure
of Government Information

April 1, 2006
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The Regulations prescribed that government agencies should: prepare a catalog and
a guidebook of government information; designate specialized personnel for infor-
mation disclosure; provide physical conditions at government offices for the pubic
to access government information; respond to disclosure requests within the time
limit; and establish accountability system against illegal acts. It laid down com-
prehensive requirements for the management of government information resources,
and prompted government agencies to improve their overall management system.
A diverse yet strict disclosure procedures were prescribed in the Regulation. They
included pro-active disclosing and disclosing by request; and statutory and non-
statutory disclosing. In particular, the provision of disclosure by request effectively
safeguarded citizens’ right to be informed. The Regulation also provided various
legal remedies, such as complaint reporting, administrative review, and administra-
tive litigation, to promote effective dispute resolution and oversight of information
disclosure of government agencies.

Second, using administrative regulations to promote government information dis-
closure, on the one hand it is conducive to providing guidance from the higher level;
on the other hand, and more importantly, it gives more means for the public’s over-
sight of the government. The Regulations clearly specified the duties, powers, opera-
tion procedures, related results, and supervision methods of administrative agencies,
which is helpful for proper exercise of administrative powers. It also emphasized
the public’s right to administrative litigation, and provided more means for public’s
participation and supervision. Meanwhile the Regulations incorporated the follow-
ing important matters into the disclosure scope: policies and implementation con-
cerning poverty alleviation, education, medical care, social security, employment
enhancement; supervision inspection over environmental protection, public health,
safe production, food and pharmaceutical product quality control; and urban/rural
construction and management issues. Thus the Regulations provided an institutional
platform to prevent and eradicate corruption from its source, as well as institutional
guarantee for establishing and improving an anti-corruption system that incorporates
education, punishment and supervision.7

To analyze China’s legislation on administrative information disclosure, research
was done for statutes with “administrative information disclosure” as the key words.
By 2009, 96 laws, 88 administrative regulations, 609 directive documents, 2259 local
government regulations, 2194 local rules and 41,123 other local regulatory instru-
ments had been made on disclosure. Among them, the Regulation on Disclosure of
Government Information was the highest-level statutory document that specialized
in regulating government information disclosure. Thirteen other national level reg-
ulations included the Notice on Comprehensive Implementation of Village Affairs
Disclosure and Democratic Management in Rural Areas (April 18, 1998), the Notice
on Comprehensive Implementation of Administrative Affairs Disclosure in all Rural
Village-Township Administration (December 6, 2000), and the Notice on Imple-
menting Factory Affairs Disclosure (June 3, 2002). All the three Notices regulating

7Chen Zhuo, Studies on China’s Legal System on Government Information Disclosure (D), Disser-
tation of Fudan University, 2008, pp. 27–28.
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village affairs disclosure, administrative affairs disclosure, and factory affairs disclo-
surewere issued by theGeneralOffice of theCPCCentral Committee and theGeneral
Office of the State Council. Twelve governmental rules had provisions regarding gov-
ernment information disclosure, among which the earlier one was the Provisional
Regulations on the Financial Affairs Disclosure of Rural Collective-Economic Orga-
nizations (December 16, 1997). Also 60 ministry-level rules regulated information
disclosure, and 50 regulated administrative affairs disclosure.

Among local government legislations, 20 had “disclosure” in its title [6 on village
affairs disclosure, 11 on factory (or enterprise) affairs disclosure, and 3 on admin-
istrative affairs disclosure]. Twenty-one local government rules had “government
information disclosure” in its title, among which 10 were adopted by provincial gov-
ernments and 11 by governments of big cities. Also 10 local government rules had
“administrative affairs disclosure in the title (5 by provincial governments and 5 by
governments of big cities). In addition, 1264 local ordinances had “administrative
affairs disclosure” or “government information disclosure” in the title. According to
the research, so far all provincial governments and governments of big cities have
adopted laws, regulations, and rules regarding government information disclosure,
public affairs disclosure or administrative information disclosure, among which 15
were by provincial governments8 and 14 by governments of big cities9 accounting
for 45% of provincial governments and 29% of governments of big cities.

6.3 Current Situation of China’s Government Information
Disclosure

So far, there has been no official study on the overall situation of China’s government
information disclosure. Only two civil research institutes have conducted such stud-
ies, i.e., the Center for Public Participation Studies and Support (CPPSS) at Peking
University, and Chinese Academy of Social Sciences (CASS). These two institutes
selected targets of evaluation (TOEs) and evaluation methods, and established obser-
vation indicators in accordance with the Regulations on Disclosure of Government
Information. As the output document they published the Annual Report on China’s
Administrative Transparency and Government Transparency respectively and their
latest were the 2011–2012 Reports. For accuracy our analysis of China’s government
information disclosure is based on latest reports of these two research institutes.

1. Report on China’s Administrative Transparency (2011–2012).

(1) TOEs, indicators and methods.

8Liaoning, Hebei, Shaanxi, Tianjin, Shanghai, Gansu, Xinjiang, Heilongjiang, Hubei, Hainan,
Guangdong, Sichuan, Fujian, and Zhejiang.
9Hangzhou, Chengdu, Ningbo, Nanjing, Shenzhen, Benxi, Suzhou, Zhengzhou, Guiyang, Wuhan,
Gaungzhou, Handan, Taiyuan and Harbin.



122 6 Information Disclosure and Government Transparency

From November 2011 to August 2012, the CPPSS at Peking University, conducted
an in-depth observation and evaluation on government information disclosure in
cooperation with seven other universities (China University of Political Science and
Law,10 Nankai University, Jillin University, Northwest University of Political Sci-
ence and Law, Zhejiang University, Sichuan University and Guangdong University
of Foreign Studies). Using the System of Evaluation Indicators on China’s Govern-
ment Information Disclosure that they developed, the TOEs selected by the eight
teams covered 43 departments under the State Council, 30 provincial-level adminis-
trative agencies, all prefecture-level administrative agencies under the six provincial
governments (Heilongjiang, Henan, Jiangsu, Gansu, Hunan, and Yunnan), and 38
county-level administrative agencies under some of the provincial agencies.

The evaluation was conducted with the above-mentioned indicator system. To
make it more practical, depending on TOEs and the purposes three versions of the
evaluation system were developed: the State Council version for evaluation of min-
istries, commissions, and bureaus, under the State Council; the provincial govern-
ment version for administrative agencies at the provincial and prefectural level, and
the county-level government version for county-level administrative agencies. Each
version consisted of five parts, namely organizational structure, institutional sup-
port, proactive disclosure, disclosure by request, and supervision and remedies. The
aggregate score of each version was 100 points.

Twomethods were utilized for evaluation: online searching and onsite inspection.
For the provincial government version, in all the 41 evaluation indicators 33 items of
information needed could be obtained through online searching, reviewing govern-
ment bulletins and annual reports on information disclosure, and directly requesting
information from the government. The remaining 8 indicators required onsite evalu-
ation. For the State Council version, 30 items were obtainable through the searching
method and 8 required onsite visit. And for county-level government version, among
all 45 three-level indicators 37 could be obtained through the searching method, 6
through case-testing, and 2 required both methods. For case testing, volunteer testers
could be recruited tomake evaluation through their personal experience, or evaluation
team members could make disclosure requests for test cases.

(2) Findings.

According to the evaluation results, agencies under the State Council generally per-
formed well, although some agencies were slow in making progress. Over 50%
provincial-level agencies got acceptable scores. The result at the provincial level
showed that performance in information disclosure did not necessarily correspond
to the level of economic development of the locality. For instance, developed area
like Guangdong province did not score very high. On the whole as far as government
information disclosure was concerned, provincial agencies did better than agencies

10The author was the group leader of CUPL (China University of Political Science and Law). CUPL
group evaluated the information disclosure of 41 agencies under the State Council and completed
the research report. The contents and data in this section mainly came from the Report on China’s
Administrative Transparency (2011–2012).
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under the State Council. Even though the central government agencies had made
remarkable progress in recent years, they still lagged behind provincial agencies.
However, the progress should be recognized since it showed the efforts for improve-
ment.

The provincial agencies also scored higher than lower-level agencies in terms of
organizational structure, system support, and proactive disclosure.Althoughdifferent
evaluation indicators were applied, the data result confirmed that at grassroots levels
the lower the level was, the more improvement was desired.

In general, the improvement of scoring of the provincial agencies and those under
the State Council proved that as the central government is paying more attention to
information disclosure, continuous progress has been made at both the central and
local government levels.

2. Annual Report on China’s Government Transparency (2012).

(1) TOEs, indicators and methods.

In 2012, the study group ofChineseAcademy of Social Sciences selected 59 agencies
under theStateCouncil, 26provincial governments and43governments of large cities
for the study on the implementation of government information disclosure rules.

Since notable progress had been made in information disclosure, and some dis-
closure mechanism had been well-developed, the study group made adjustments
for evaluation indicators in 2012 to make it more realistic. The adjustments were
primarily to reduce assessment on formalities. The number of indicators related to
formalities and the weight that they carried were cut down. The number of test-case
indicators and their weight were increased. The study also put more emphasis on
disclosure of important information.

In the evaluation of 2012, the guidebook of information disclosure was taken
out as an evaluation indicator. For the agencies under the State Council, the study
and evaluation on disclosure of work information were added. For provincial gov-
ernments, the study and evaluation on government bulletin, directive documents,
and disclosure of administrative approval or denial were added. For governments of
big cities, the study and evaluation on directive documents, and the disclosure of
environmental information were added.

Evaluation indicators used were as follows: (1) five for agencies under the State
Council: lists of government information that could be disclosed, work informa-
tion, directive documents, disclosure in response to application, and annual reports
on information disclosure, with a score totaling 100 points; (2) seven evaluation
indicators for provincial governments: lists of government information that could
be disclosed, directive documents, approval or denial of administrative permits,
environmental protection, disclosure in response to application, and annual reports,
totaling 100 points; (3) seven evaluation indicators for governments of big cities:
lists of government information disclosure, directive documents, administrative
approval/denial, food safety, environmental protection, disclosure in response to
application, and annual reports, totaling 100 points.
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The study began on March 5, 2012, and ended on December 15 the same year,
of which the study of annual reports was from March 5, 2012 to April 1. In the
evaluation on disclosure in response to application, government agencies were given
longer time than the statutory time limit. The study group not only went through the
contents and information on the government websites, but also tested the validity of
information links, retrieval system, and the platform of disclosure requests. To avoid
mistakes, if a researcher could not find any information or open a webpage, other
researchers would try again. They would try different search engines, different com-
puters, and different ways of Internet access at different times, to check the validity.
For disclosure by request, if an online submission platform (including e-mail) was
provided, the researchers would submit an application personally for verification. If
disclosure by request was allowed but no online platform was available, researchers
would send written applications by mail (via EMS).

(2) Findings.

The results suggested that, in 2012, the situation of government transparency was
improving in general. Both central and local governments had made some progress
in information disclosure.

First, governments attached great importance to information disclosure. The Gen-
eral Office of the State Council issued the Major Work Arrangements for Disclosure
of Government Information in 2012, which pointed out the weakness in the work of
the previous year, specified focuses for 2012 in key fields of disclosure according to
public demand, and set out major tasks for various agencies. Following this guide-
line many local governments also formulated their major work arrangements. Some
strengthened legislation for information disclosure. For example, Zhejiang Provin-
cialGovernment adoptedProvisionalMeasures ofZhejiangProvince forGovernment
Information Disclosure.

Second, the implementation of theRegulation onDisclosure ofGovernment Infor-
mation was improved, which best reflected on the issuance of annual reports. Statis-
tics showed that in 2011 only a very small number of government agencies did not
release their annual reports on information disclosure on time. The effectiveness
of online links for proactive disclosure and its consistency both improved greatly.
Governments also made obvious progress in providing information by disclosure
application responses. Several agencies also responded and provided information to
the study group’s requests.

Third, the data in annual reports showed that administrative agencies received
more applications for information disclosure. In 2011 very few agencies did not
receive any disclosure requests and more agencies received increased amount of
applications. This situation indicated that more and more people were using the
system of government information disclosure to meet their needs, which certainly
put greater pressure on governments and urged them to enhance their management
capability and efforts of executing administrative power by law.

The study also exposed some problems in government information disclosure,
which need attention and improvement. First, the awareness of government infor-
mation disclosure needs to be strengthened. According to the study, quite a few
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government staff still regarded information disclosure as a burden, and were not
willing to comply. Some even showed unwillingness and resentment in their com-
munication with applicants. Second, organizational structure was not satisfactory.
The Regulations on Disclosure of Government Information had been implemented
for over five years, but some administrative agencies still had not set up specialized
units or designated specialized personnel for this job, which adversely affected infor-
mation disclosure. Third, online disclosure devises were problematic. Some agencies
did not have websites, or the website did not function, or website information was
rarely updated. Fourth, a small number of agencies did not fully perform their duty of
proactively disclosure. Some did not disclose the information required by law; some
disclosure was incomplete, or online disclosure links invalid or inconvenient for
access, updating delayed, layout confusing and information disclosed inconsistent
under different content columns. For some governments, information disclosure was
still a mere formality. Fifth, some agencies still restricted people’s access to govern-
ment information. Sixth, government agencies should guard against “non-action”.
Quite a few agencies admitted that they had not collected the information on newly-
appointed officials (such as, number of these officials, their positions, gender ratio,
education background and majors). Also they had no data regarding disciplined offi-
cials (such as the number, the reason and the type of discipline imposed), therefore
such information was not available for disclosure.

3. Development trend and suggestions.

The Regulations for Disclosure of Government Information had been implemented
for more than five years. Practices in recent years and the latest evaluation results
suggest that themost remarkable progress shows in the establishment of the basic sys-
tems and disclosure of government budgets and final accounting; the most expected
improvement lies in information disclosure of social organizations and public enti-
ties; and the most sustainable development of government information disclosure
depends on positive interactions of the government and the public. Based on my
research and the evaluation data of CPPSS and CASS, I believe the following issues
need to be addressed to further advance government information disclosure.

First, governments need to take the initiative to disclose budgets and final account-
ing, and ensure the promptness, effectiveness, and convenience of proactive disclo-
sure, so as tomeet people’s demand for disclosure.Governments should earn people’s
trust by proactive disclosure to enhance governments’ credibility in the society as a
whole.

Second, governments need to strengthen organizational structure for information
disclosure. People’s growing demand requires information disclosure to bemore spe-
cialized and timely. This cannot be achieved without specialized units and personnel.
These staff must have specialized knowledge in management, in relevant statutes,
and information technology.

Third, governments need to raise awareness of information disclosure among their
staff. This is a long-term process. The old-fashioned training model of numerous
meetings and document reading should be discarded, and instead to adopt engaging,
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lively and systematic training to incorporate the concept of transparency into the
staff’s working attitude and style and rid of the slothful mentality and manner.

Fourth, establishing clear standards for information disclosure is urgently needed,
such as standards on website design, content column arrangement, disclosure plat-
form, scope of disclosure, information not subject to disclosure, and required compo-
nents of annual reports. These standardswill enhance the effectiveness of information
disclosure and also make supervision and evaluation easier.

Fifth, governments should adopt new models to manage their websites and infor-
mation disclosure. To reduce costs and increase efficiency, scattered management
needs to be consolidated. Local governments should separate information disclosure
from the websites of their department, and put all disclosed information on the web
portals.

Sixth, the Regulation of the Supreme People’s Court on Several Issues Regarding
Handling Administrative Cases of Government Information Disclosure should be
implemented. Judicial supervision and remedies should be promoted. Courts should
be encouraged, through accumulated exploration and experience of adjudicating indi-
vidual cases, to apply the Regulation in adjudication. And provide judicial guidance
for cases involving request for government information disclosure.

Seventh, depending on issues of public interest and concern, information dis-
closure of social organizations and public entities should be fully practiced: One,
educating the staff of these organizations so they will disclose information closely
related to people’s life and interests in a proactive way as a public service and engage
in positive interactions with the public. Two, through effective external supervision
and providing remedies to, intensify accountability and regulation implementation.
Three, introducing the mechanism of external supervision and remedy; under the
existing legal framework, academia and the judiciary have not reached a conclusion
as for whether and how judicial review should be applied to information disclosure
by public organizations and entities. It is advisable to reconstruct the concept of
administrative subjects, expand the scope of administrative subjects, and include
public organizations into the subject and scope of information disclosure, so as to
provide judicial safeguard for people’s right to be informed.



Chapter 7
Emergency and Government Response
Management

In China various public safety incidents happen every now and then. Although the
overall public safety situation is stable and getting better, serious challenges remain
in forms of severe natural disasters, safe production accidents, disastrous incidents,
and public health crisis, which threaten people’s lives and health and affect state
security and social stability. Therefore, China’s emergency response management
facesmanynewchallenges: (a) enormous risks and challenges causedbyurbanization
and modernization; (b) new and complex risks brought by rapid development of
science, technology and the economy; (c) new challenges faced by all countries with
diversity and globalization; (d) the unique transitional stage China is going through;
(e) people’s increased demand for public safety.

We must analyze the new challenges and opportunities based on actual situation
of our country, to fully understand the tasks that we face with continued industrializa-
tion, technology advancement, urbanization, market development and globalization,
to establish and improve government emergency responsemanagement, and to effec-
tively handle and mitigate various emergencies in the course of economic and social
development.

7.1 The History and Current Situation of China’s
Emergency Response Management

1. History of China’s emergency response management system.

Anemergency response andmanagement systemas a huge comprehensive systematic
undertaking of a modern society began to be built after the founding of People’s
Republic of China. Since then, the scope of the system has gradually expanded from
mainly dealing with natural disasters to covering outbreaks of epidemics, production
accidents, and social crises as well as natural disasters. The response management
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mechanism has also developed from response to a single disaster by a specialized
agency to coordinated overall response and management.

(1) Specialized emergency response system.

The specialized emergency response systemwas created at the beginning of the PRC.
At that time preventing and mitigating disasters were part of the responsibilities of
theMinistry ofWater Resources, theMinistry of Forestry, theCentralMeteorological
Administration and other agencies. In addition, some central government agencies
and their subsidiaries also established their own rescue force, such as: (a) disaster
prevention and relief agencies under the Ministry of Water Resources. This Ministry
was founded in October 1949 and its name had been changed several times until
it was decided in 1988 as the Ministry of Water Resources. Its functions include
protecting hydro-electric power facilities on rivers, flood control and drought relief;
(b) earthquake prevention and forecasting agencies. In 1971 theStateCouncil decided
to abolish theCentral EarthquakeTaskForceOffice and set up theState Seismological
Bureau to handle earthquake-related work. During the institutional reform of 1983,
the State Council decided to change the affiliation of local seismological offices from
under the local government to under the dual leadership of the State Seismological
Bureau and the local government, with the State Bureau playing the lead role; (c) the
Department of Forecast and Disaster Relief under the State Oceanic Administration.
In 2008, the State Council approved a new plan for redefining the organizational
structure, the responsibilities, and the staffing of its departments. According to this
plan, the Department of Forecast and Disaster Relief was established under the State
Oceanic Administration, with the mission of ocean observation, forecast, and early
warning of marine disasters; (d) fire departments under public security agencies. The
firefighting force in China consists of three parts. First, fire brigades under public
security agencies, whose staff enjoy the same benefits as members of the Chinese
People’s Liberation Army and they make up the major force of fire prevention and
rescue. Second, professional fire brigades under local governments with members
employed on a contractual basis. Third, professional fire brigades under businesses
or public service entities. (e) State Administration of Work Safety established in
2001, which marked a major progress in the reform of work safety management,
with a new agency and the system up and running.

(2) The formation of a comprehensive emergency response management system.

Emergency response management is a comprehensive undertaking, which incor-
porates the following factors. (a) Numerous entities are involved and an effective
response network should have participation of the general public and combine res-
cue efforts of self-rescue, mutual-rescue and public-rescue. (b) The targets of emer-
gency response includenatural disasters, accidents, public health outbreaks and social
safety incidents. It is an all-round risk management. Therefore, the traditional model
of certain agencies coping with certain disasters no longer suits the needs of disas-
ter’s response of the modern time. To enhance the government’s response capability,
the Chinese government responded to the United Nation’s call and set up China’s



7.1 The History and Current Situation of China’s Emergency Response Management 129

National Commission for the International Decade of Natural Disaster Reduction.
In 2005, it was renamed as China National Commission for Disaster Reduction. The
Commission consisted of 34 members, including relevant ministries and commis-
sions under the State Council, military divisions and research institutes. Its mission
was to formulate national guidelines and policies on disaster reduction; coordinate
disaster reduction efforts; provide guidance to local disaster reduction work; and
promote international exchange and cooperation. Even though only being a con-
sultative and coordinating agency, the Commission represented the early form of
China’s comprehensive emergency response management system, which has been
actively expanded. For instance, in 2006, the State Council Emergency Response
Management Office was established to handle the day-to-day operation of emer-
gency response and management. It functioned as a central command post for infor-
mation collection and coordinated actions round the clock. Since May 2006, local
governments at or above the county level also set up their own Emergency Response
Management Offices based on the model of the State Council, and by the end of
2006, all such offices were established at or above the county level throughout the
country.1

2. The development of “One Plan, Three Mechanisms”.
(1) Definition.

“One Plan, Three Mechanism” means emergency response and preparedness plan,
emergency response system, operationmechanism, and legal framework. “One Plan”
refers to the emergency response preparation plan; “Three Mechanisms” refers to
emergency response system, operation mechanism, and legal framework. System
setup refers to a centralized, strong and efficient command post. Operation mecha-
nism includes monitoring, early warning, reporting, decision-making and coordinat-
ing functions. Legal framework refers to administrative actions by law and making
the response system better regulated. The system of “One Plan, Three Mechanism”
(hereinafter as the “System”) is “a top-down design”, which provides an overall
leadership to emergency response management work.

(2) Background and achievements.

The Systemwas developed based on the experience and lessons learned fromfighting
the Severe Acute Respiratory Syndrome (SARS), which served as, the direct catalyst
of creating the System. In 2006, the 6th Plenary Session of the 16th CPC Central
Committee put forward the strategic task of building a socialist harmonious society,
and as part of this undertaking, the design of the System was proposed.

(a) Formulation of the emergency preparation master plan.

The emergency preparation plan (hereinafter as the Plan) marked the beginning of
the establishment of the System. In 2003, the General Office of the State Council

1Shan Chunchang, Emergency Response and Management: Operational Model and Practice with
Chinese Characteristics, Beijing Normal University Press, March, 2011, pp. 19–25.
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set up the Plan Task Force and made drafting and revising of the Plan as one of the
government’s top priorities of 2004. In April 2004, the General Office of the State
Council issued the General Guidelines to Relevant Departments and Agencies on
Drafting or Revising the Plan for Rapid Response to Public Emergencies. In May
of the same year, the General Office released the General Guidelines to People’s
Governments of Provinces (Autonomous Regions and Municipalities) on Drafting
or Revising the Plan for Rapid Response to Public Emergencies.

In January 2005, the State Council held an executive meeting and approved the
National Master Preparation Plan for Rapid Response to Public Emergencies (here-
after referred to as the Master Plan). In February 2005, the State Council reported its
work on formulation of the Master Plan to the Standing Committee of the National
People’s Congress and stated that the framework for the national emergency prepa-
ration plan had been basically established.2 In January 2006, the Master Plan was
issued by the State Council to guide public emergency response across the country.
Depending on the occurrence, nature and handling mechanism, the Master Plan put
public emergencies into four categories, namely, natural disasters, catastrophic acci-
dents, public health incidents, and social security incidents. The Master Plan laid out
six basic principles for emergency management: (a) put people first and minimize
harms; (b) put prevention first and be prepared; (c) consolidate command and clarify
responsibilities of governments at each level; (d) abide by laws and strengthen man-
agement; (e) respond quickly in a coordinated way; (f) utilize science and technology
while emphasizing human capacity. TheMaster Plan also set forth organization, oper-
ation, contingency measures, and supervision of public emergency response. Within
a few years, more than 1.3 million emergency plans at all levels were in place across
the country, covering all kinds of public emergencies. Thus a national emergency
response network was basically established.

(b) Organizational setup.

After the SARS epidemic was contained, China established a new organizational
setup for emergency response, featuring the key command of Emergency Response
Management Office under the government at each level, with coordination of joint
conferences of all departments concerned. In June 2006, the State Council issued
the Opinion on Comprehensive Strengthening of Emergency ResponseManagement
which emphasized the following: categorized management, responsibility at differ-
ent levels, territorial management, administrative accountability system under the
leadership of the Party Committee, and capacity building of emergency response
organizations and rescue teams.3 In November, 2007, the Emergency Response Law
of the People’s Republic of China was released. It prescribed that the State shall
establish an emergency response management system featuring centralized leader-
ship, integrated coordination, categorized control, responsibility at different levels,

2Shen Lutao and Zou Shengwen, Coping with Disasters Calmly: An Overview of China’s Public
Incidents Emergency Plan Framework, Xinhua News Agency, Beijing, Feb. 25, 2005.
3Gao Xiaoping, Achievements and Development of the Emergency Response Management System
with Chinese Characteristics, China Administrative Management, 2008, issue 11, p. 20.
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and territorial management. Currently, this setup has been basically in place. Apart
from the central government, the departments and local governments also formed
their own emergency responsemanagement, setup, which further improved the entire
network.

In short, the current emergency responsemanagement inChina is a comprehensive
and institutionalized new system. On the basis of the rule of law it provides guaran-
teed protection in both peacetime and wartime, as well as normal and non-normal
situations. In terms of organizational setup, apart from temporary command post
and standing operation unit at the central level, local governments at and above the
county level also established respective emergency command units, headed by chief
officials of the governments, relevant departments, local People’s Liberation Army
and Armed Police Force. A volunteer system was also established to organize social
groups and the general public to participate in emergency response when needed. In
terms of functions, the law has made clear that emergency response entities, under
normal situations, have the duties of drafting preparation program, coordinating
resources and efforts, organizing drills, and checking and eliminating potential risk
causes. And in response to emergency situations, government agencies4 are given
the power and authority to take actions as needed.

(c) The operation mechanism.

The operation mechanism for emergency response refers to institutionalized meth-
ods and measures in the entire course of emergencies from occurring, unfolding, and
changing situations. The Opinions of the State Council on Comprehensive Strength-
ening Emergency Response Management issued in July 2006 prescribed to build an
emergency response mechanism featuring “centralized command, quick response,
orderly coordination and high efficiency”. Since 2003, a number of documents have
been issued concerning establishment of monitoring and early warning mechanism,
information report mechanism, decision-making and command mechanism, infor-
mation release mechanism, and reconstruction mechanism. For instance, in terms of
the risk assessment, the General Office of the State Council issued Notice on Inspec-
tion and Elimination of Potential Safety Hazards of Major Infrastructure Projects. In
terms of information report, in December 2007, the General Office of the State Coun-
cil issued Notice on Information Report Methods of Public Emergencies (for Trial
Implementation). In terms of information release, in February 2004, the State Coun-
cil approved Opinions on Implementation of Strengthening and Improving Press
Release of Domestic Emergency Incidents. In terms of coordination between the
military and local governments, in June, 2005, the State Council and the Central
Military Commission published Regulations on the Army’s Participation in Disaster
Rescue. In September, 2006, the State Council and the Central Military Commission
jointly issued Notice on Enhancing Information Sharing Mechanisms between the
Army and Local Governments Concerning Natural Disasters.5

4Ibid.
5Shan Chunchang, Emergency Management: Operational Model and Practice with Chinese Char-
acteristics, Beijing Normal University Press, March, 2011, p. 31–32.
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After years of efforts, China has established monitoring and early warning
mechanism, information report mechanism, emergency response mechanism, emer-
gency handlingmechanism, investigation and assessmentmechanism, reconstruction
mechanism, social mobilization mechanism, emergency resource allocation and req-
uisition mechanism, government-people collaboration mechanism, and international
coordination mechanism.

(d) Development of the legal framework.

Law is the fundamental major basis in coping with public emergencies. In recent
years, the most salient feature of emergency response management development in
China is that “emergency response plans of all kinds and at all levels are formulated
based on summarizing people’s actual practice experience; then they are, developed
into systematic mechanisms which further become a series of laws and regulations,
so that there are rules to follow when responding to emergencies.”6

Before the Emergency Response Law of the People’s Republic of China was
enacted in 2007, China had already passed 35 laws, 37 administrative regulations,
55 department regulations, and 111 regulatory instruments concerning emergency
response. For instance in May, 2003, the State Council issued Regulations on Han-
dling of Public Health Emergencies, which was an important landmark showing that
health emergency response began to be codified. The Emergency Response Law
became effective in November, 2007, which was the first comprehensive law on cop-
ing with all types of emergencies since the founding of the PRC. It provided effective
legal basis and safeguards for emergencymanagement andmarked that the basic legal
framework for emergency response was in place. Since the 16th National Congress
of the CPC in 2002, the State Council has issued over 60 more special-purpose
statutes and regulations concerning emergency responses, including Regulations on
Handling of Public Health Emergencies and Regulations on HandlingMajor Animal
Epidemic Emergencies. The Standing Committee of the National People’s Congress
organized the amendment of the Law on Prevention and Treatment of Infectious
Diseases and the Law on Animal Epidemic Prevention.

In short, China has basically established a comprehensive legal framework for
emergency response management, which is based on the Constitution, centered on
the Emergency Response Law, and supported by specialized legislations. It is on the
right track of being gradually codified and institutionalized.7

6The Address of State Councilor Hua Jianmin at the Conference on Implementation of the Emer-
gency Response Law, Nov. 13, 2007.
7Shan Chunchang, Emergency Management: Operational Model and Practice with Chinese Char-
acteristics, Beijing Normal University Press, March, 2011, p. 33–35.
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7.2 Reform of the Public Emergency Response Mechanism

With the development of urbanization, large cities now face a myriad of urban
catastrophes. Natural disasters, urban ecological disasters, urban industrial facili-
ties, severe supply shortage of public goods, and high-tech risks are all potential
sources of urban public crises. The impact of urban public crises could be ampli-
fied with chain reactions, which not only disrupt the order of the cities, but also
harm people’s interests, and if not handled properly, might even undermine China’s
foreign relations and impair its international image. To effectively deal with public
crisis events, in recent years some cities havemade significant headway in emergency
management. They formed public emergency response committees, municipal emer-
gency command centers, citywide emergency command platforms, emergency com-
mand offices and command posts for specific types of emergencies. Meanwhile, they
drafted or improved emergency plans, including master preparation plans of local
governments, disaster response plans, emergency support plans, and comprehensive
emergency response plans at the district and county level. Laws and regulations con-
cerning public crises and emergency response management are also being improved.
Yet on the whole, there are still deficiencies especially for large city emergency
response management: the legal framework needs to be fully established; emergency
response laws and regulations are to be better implemented; the organizational setup
and operation mechanisms need to be more diverse; coping methods are too sim-
plistic; emergency plans lack operational details; there is little coordination between
various departments; and the social mobilization mechanism is not complete. All
these issues undermine the effectiveness of the urban emergency response manage-
ment. Therefore, improving the government’s capacity to ensure public safety and
cope with public crisis events, preventing and minimizing the damage have become
an urgent task for study and solutions.

1. Integrating regular governmental functions with emergency response functions.

Emergency response management has only become a commonly used concept and
term in recent years. But emergency response had always been part of the gov-
ernment’s public management functions. Traditional Chinese public management
only emphasized response in emergency situations, while overlooking prevention
and early warning. Under the current system, government management functions are
characterized as regular functions and emergency functions depending on the nature
of management. Due to the fact that public crises do not happen often, so in practice
the government often pays more attention to its regular functions and neglects the
emergency functions. Also, in reality, the government of some regions overempha-
sizes economic development and fails to see the relationship between socio-economic
development and crisis, and, therefore, their development plans give no considera-
tion to how to respond in the event of public emergencies. Some projects of high
returns also came with high risks, yet they were started in a hurry, bringing potential
risks for accidents that might trigger public crises. This is an important cause of
frequent occurrence of serious accidents. If these accidents are not properly dealt
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with, they may completely ruin the fruits of development.8 Currently, most cities in
China are still in the state of passive responding to emergencies, and the significance
of prevention is still largely neglected. As a result, the government is at a disadvan-
taged position. In terms of government administration, their regular functions are
closely related to emergency management for they share the same goal of safeguard-
ing public interests. Therefore, the government should raise its crisis awareness and
incorporate emergency response management into its regular functions as well as
into the socio-economic development plans of the region. In particular, the establish-
ment of prevention and early warning mechanism and the formulation and drills of
emergency plans should become part of the government’s regular work. It should be a
consideration in government’s decision-making and also a criterion for performance
evaluations of a government’s administration capacity.

2. Coordinating different departments and speeding up emergency collaboration.

In terms of organizational structure, emergency response management tends to be
handled by separate departments. The vertical management within a department is
pretty good but division of labor among different departments is not clearly defined.
There are both overlap of responsibilities and absence of management. The inter-
department coordination is poor. Some departments only know their own respon-
sibility but have little idea of the responsibility of others. In terms of the man-
agement system, there are problems that adversely affect the country’s financial
resources, such as basic geographical information, communication information, res-
cue teams and disaster relief equipment are not shared among different departments;
instead, each department builds its own capacities, causing enormous waste. Lack of
inter-department collaboration not only drains resources, it also undermines effective
decision-making in crisis. As a result, the impact of the accidents often aggravates
fromminor incidents to severe disasters. In reality, the public security, trafficmanage-
ment, firefighting, emergency medical service, flood control, earthquake and other
authorities all have their own public emergency information system, but information
sharing among them is to be improved.

Take Beijing as an example. According to incomplete statistics, in the past, there
were two kinds of emergency aid systems in Beijing. One was the emergency tele-
phone system: 110 for the police, 119 for the fire brigade, 122 for traffic authority,
120 for emergency medical service from hospitals and 999 for emergency medi-
cal service from the Beijing Red Cross Society. The other one was public hotlines
including the mayor’s hotline, emergency or service hotlines of water, power, heat
and gas supply, telecommunications, urban management, consumer protection and
other departments. These two systems had over 50 telephone numbers belonging to
multiple agencies that were not coordinated.9 In the first half of 2007 the Beijing
Non-Emergency Aid Center was opened. It adopted a management model featuring

8Chen Shuwei, Enhancing the Capacity Building for Urban Emergency Response Management in
China, Journal of Tianjin Administrative College, May, 2007.
9Zhong Kaibin and Peng Zongchao, Emergencies and Establishment of the Capital City Emergency
Collaboration System, Beijing Social Sciences, issue 4, 2003.
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unified platform, categorized response, public supervision and feedback. Under this
non-emergency aid system, a call center was set up where residents in Beijing only
need to dial the unified emergency service number (12345) if they need urgent assis-
tance. The Center can answer simple inquiries, transfer calls to specialized hotlines,
or produce incident reports to its subsidiaries to handle. Thus people can reach many
agencies with just one call only. Based on the division of governmental functions,
the Center will forward callers’ requests to different subsidiaries which will then
handle the requests and give feedbacks to the callers. In addition to those transferred
from the call Center, the subsidiaries also take phone calls directly from the public.
The Beijing Non-Emergency Aid Center coordinates, manages and supervises the
non-emergency aid system throughout the city.10 This mechanism is very helpful in
integrating emergency assistance resources of various departments. However, how
to effectively connect the emergency response numbers of 110, 119 and 112 with the
non-emergency aid system still remains to be resolved. In reality, what starts out to
be a non-emergent matter may develop into an emergency as situation changes. If the
emergency and non-emergency systems are not effectively coordinated, it may delay
the handling of emergencies. Therefore, a citywide or even nationwide emergency
collaboration system should be established, and the numerous specialized emergency
phone numbers should be replaced by a unified one.

3. Expanding the channels for social participation.

The society, as a community of human existence, is composed of natural environ-
ment, population, economy, and culture. The situation and development of these
factors play different roles in the operation of a society. Meanwhile, society as a
whole is made up of various sub-systems which interact and boost the development
of the society. How to harmonize these different systems and factors to ensure smooth
operation of the society has always been the goal. Social governance is about provid-
ing services and the boundary between the service provider and receiver are blurry
and often interchangeable. In a self-governing society, everyone can be a service
provider or receiver. It is a co-governance system characterized by everyone provid-
ing service for everyone else, i.e. governing together. Co-governing is characterized
by diverse subjects of governance, non-confrontational approaches, and adjustable
and compatible interests.11 In a consultative democracy, it is easier for the public to
reason and reach consensus; therefore, the decisions taken are easier to be understood
and carried out, and thus greatly reduce the cost of implementing public policies.

Public emergencies can cause wide-ranging impacts. The government shoulders
the primary but not the solely responsibility of emergency management; it is also the
shared responsibility of the whole society. Traditionally, the Chinese society used
to emphasize political and administrative mobilization, which was indeed necessary

10http://www.ccyl.org.cn/bulletin/qyb_scyqy/200711/t20071112_50568.htm, last retrieved on
2007-11-16.
11Tang Yalin and Guolin, From Governed by the Class System to Co-Governance: A Historical
Study on the Governance Model of the People’s Republic of China, The Academic Circle, 2006,
issue 4, p. 62.

http://www.ccyl.org.cn/bulletin/qyb_scyqy/200711/t20071112_50568.htm
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to cope with public emergencies, and in fact, the capacity to mobilize is an advan-
tage of the Chinese government. However, with the advance of the post-industrial
knowledge and information ear, the organizational structure in society has become
smaller, looser, and simpler. People tend to adopt diversified, divergent, complex
and intertwined ways of thinking. The hierarchical and bureaucratic model is qui-
etly collapsing in every sector and wide public participation in social governance is
emerging. Under the traditional system, the government was seen as the only respon-
sible body of crisis management. People expected and relied on the government to
tackle crises in every way. The efforts of the government determined the result of cri-
sis management. With this social mentality, the government’s burden was too heavy
to bear. Therefore, political and administrative mobilization alone is not sufficient to
meet the needs of the society today. There is no way that the government can pro-
vide every service demanded by the public. Particularly after an emergency breaks
out, if the government fails to handle it effectively, it is very likely to cause public
panic and proliferation of crises. Wide public participation not only helps improve
the efficiency of the government’s work, it also cuts the cost of emergency response
and reduces losses. If social forces are mobilized and their affinity with the public
fully leveraged, it can reduce the people’s reliance on the government, ease social
panic and stabilize social conditions. This paper suggests efforts in the following key
areas to enhance social participation.

(1) Improving the human resource reserve system and establishing profiles of pro-
fessionals in every community. The handling of public emergencies calls for profes-
sionals inmanyfields. If these professionals intervene immediately after emergencies
take place, they can help identify the priorities and provide more targeted response.
There are deficiencies in current human resource reserve system at all levels of gov-
ernment, which makes it difficult to meet the demand for instant personnel dispatch
in the event of emergencies. In particular, community-based organizations have little
information about human resources within their own communities. As a result, they
are not able to organize effective self-rescue when crises occur. Therefore, it is nec-
essary to establish a human resource reserve system in each community and enhance
the social capacity to respond to crises. Integrating resources of the community helps
form grassroots self-rescue organizations and provide the foundation for social relief
efforts.

(2) Improving the legal mechanism and promoting the role of insurance in public
emergencies. The government should improve relevant laws and incorporate insur-
ance into t accident prevention and rescue system, so that the role of insurance in
preventing disasters, mitigating losses and coping with accidents can be fully lever-
aged. Insurance entities should build their risk management capacities and combine
precautionwith compensation.They should use insurance rate as an economic lever to
incentivize prevention, reduce accidents, promote production safety, and strengthen
emergency response management. They can deploy market-based operations, policy
guidance, government orders, and lawenforcement to provide insurance service prod-
ucts such as safe production liability, construction project liability, product liability,
public responsibility, occupational liability, liability of board directors, environmen-
tal pollution liability and other types of insurance. The government should have a
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pilot project of compulsory liability insurance with the coal mining industry first
and then gradually expand the practice to other high-risk industries, crowded pub-
lic places, and domestic and overseas travels. The safety production risk mortgage
measure for high-risk industries need to be improved, which also need to explore to
allow professional insurance companies for management and operation.

(3) Enhancing capacity-building of community and business-based rescue teams
and specifying their status and code of conduct through legislation. Our current emer-
gency rescue system consists of professional relief agencies and rescue teams under
the public security, fire fighting, earthquake, air and maritime authorities, with the
government as the major rescue force. The SOS rescue agency under preparation by
the government can improve professional rescue capacity to some extent. Now the
SOS Call Center is ready to take emergency calls 24 h a day. The Rescue Agency
will also build an emergency transport facility with 24 helicopters; other transport
and delivery systems are also under development. After the SOS rescue company is
established, it may sign agreementswith the armed forces, so thatmilitary helicopters
can be summoned to help in times of emergency.12 However, the professional rescue
teams run by the government cannot meet the increasing demand for handling all
public emergencies. The slow response to tourist incidents during the “Golden Travel
Week” revealed the deficiencies in the public rescue system. Due to the absence of
relevant policies and regulations, the role of non-governmental rescue organizations
is not clearly defined. Based on their natures and objectives, the non-governmental
rescue organizations can be divided into two categories: non-profit and for-profit.
The non-profit rescue organizations are usually founded by volunteers on their own
initiative to carry out rescue activities. They are not registered with any government
departments. Such organizations include the self-rescue and mutual assistance orga-
nizations formed by driving enthusiasts or backpackers. For-profit organizations,
such as private fire brigades and salvage teams, are mostly registered with relevant
departments and obtained business licenses. Yet in practice, there are still some that
are not registered with any authorities. As their social status and scope of power
are not clearly defined, the non-governmental rescue teams sometimes run across
obstacles when carrying out rescue activities or even have disputes with the peo-
ple they rescue. In addition, most of these rescue teams are poorly equipped and
underfinanced. Currently, except for some for-profit professional organizations in
big cities, the non-governmental rescue organizations in rural areas and small towns
still use outdated equipment or even refitted homemade equipment. These organi-
zations are mostly funded by private donations. They receive little subsidy from the
government. A few rescue organizations are supported by townships and villages
but still can hardly make their ends meet. Some organizations charge fees for their
rescue service, and their charges are mostly arbitrary and unregulated. In general,
due to absence of laws and policy guidance, most of the non-governmental rescue
organizations are left to their own means.

12http://www.ce.cn/xwzx/gnsz/gdxw/200610/21/t20061021_9063268.shtml, last retrieved on
2007-11-17.

http://www.ce.cn/xwzx/gnsz/gdxw/200610/21/t20061021_9063268.shtml
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In comparison, rescue systems in developed countries aremoremature. For exam-
ple, outdoor emergency rescue is mainly carried out by the government in China,
whereas in many developed countries, it is mostly carried out by rescue companies.
The person in need of such service can purchase emergency rescue insurance policy
and get a card with the basic information of the insured, such as health condition,
blood type, medical history, and drug allergies. In emergencies, the person in danger
can call the rescue company and report his or her card number. Upon receiving the
call, the rescue company will retrieve the caller’s information through a computer,
locate him or her through the GPS, and dispatch a helicopter or ambulance from
the nearest base and the cost is covered by the insurance company. If the person in
danger is not insured, the cost will be borne by himself or herself.

Chapter 11 of the California Emergency Services Act prescribes the plan for uti-
lizing volunteer resources in emergency, which includes confirmation, cataloguing,
coordination and training of volunteer resources.13 Article 153 of the Act prescribes
that volunteers and persons who join the service are immune from liability during
emergency. The New York State Volunteer Firefighters’ Benefit Law of 1957 estab-
lished a benefit system for volunteer firefighters to safeguard their rights and interests
and encourage them to serve the public. In France the Act on Modernization of Civil
Security (No. 2004-811) promulgated on August 13, 2004, prescribes that volun-
teers can participate in rescue operations upon approval of the government, and it
specifies the benefits they enjoy. For instance, Article 78 of the Act prescribes that
if volunteers get injured in emergency response, the State shall cover their medi-
cal expenses, treatment cost, transportation cost, accommodation cost, rehabilitation
cost, accessory equipment cost, and shall compensate for their income losses and
long-term disability. Article 79 prescribes that volunteers shall enjoy the same work
time reduction, tax refunds, preferential treatment in employment and other benefits
as professional rescue personnel.14

In addition to improving government rescue teams, community and business-
based rescue teams should also be developed. Public-private partnership should be
adopted in emergency rescue operations. The status and rescue charges of private
organizations should be regulated by law so as to promote sound development of non-
governmental rescue forces. Some regions have already begun to explore the new
model of public-private partnership in emergency rescue. For example, the outdoors
emergency rescue teams organized by volunteer backpackers15 in Songshan Scenic
Area, Henan Province assisted the police in carrying out several successful rescues.16

(4) Giving full play the role of non-governmental organizations in emergency
management. The unique nature of non-governmental associations determines that

13Wan Pengfei, (edit): Emergency Response Management Laws in the United States, Canada and
the United Kingdom, Beijing University Press, April, 2006, p. 58.
14http://www.legifrance.gouv.fr/WAspad/Ajour?nor=INTX0300211L&num=2004-811&ind=1&l
aPage=1&demande=ajour, last retrieved on 2007-11-26.
15Backpackers (Lv-You in Chinese, a friendly term) refer to outdoor-sport enthusiasts, especially
those travel on their own for, mountaineering and hiking adventures.
16Ten Backpackers Come to Rescue Five Teachers Trapped on a Cliff at Night, Beijing Youth
Newspaper, November 28, 2007, B1.

http://www.legifrance.gouv.fr/WAspad/Ajour%3fnor%3dINTX0300211L%26num%3d2004-811%26ind%3d1%26laPage%3d1%26demande%3dajour
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they can play an important role in responding to social risks. Act No. 2004-811 of
13 August 2004 on the Modernization of Civil Security in France defines the sta-
tus and sets the rules for social organizations’ participation in emergency response
through a number of provisions. For instance, Article 35 prescribes that, upon gov-
ernment approval, associations with the purpose of ensuring civil safety can take part
in crisis rescue and civil support activities; can organize crisis prevention and can
participate in first-aid training. Article 38 prescribes that the government can sign
agreements with emergency response associations to specify their roles, response
actions, and duration, and provide financial support if necessary.17 The American
Rescue Association was founded in 1950 with branches in every state. All its mem-
bers are volunteers. Its office space is provided by the government; its helicopters
provided by the military; and search dogs provided by the police force.18

In China, over the past 20 years of reform and opening-up, non-governmental and
autonomous social organizations havehad fewopportunities to operate independently
in major public crises. Due to lack of volunteer organizations and community-based
mutual aid social groups, people were not effectively mobilized to prevent and cope
with crises. Thus the role of the government was greatly inhibited. After a crisis broke
out, the government needed time to go through proper procedures before activating
response mechanisms. There was little interaction between the government and the
public. In some big cities, the population is highlymobile, and there are few religious,
cultural, ethics or community connections for the drifting population to be attached
to. In crisis situations they feel lonely, frightened without community support. When
faced with sudden horror, they have no choice but to run back to hometown, where
they have families, clans and neighbors to rely on. Non-governmental organizations
can fill up the gap of lacking community support and to some extent satisfy people’s
needs for human connection.

Many tasks in handling public crises are highly specialized. Non-governmental
organizations can also make up for the weakness of the government in this regard.
Meanwhile, these organizations can organize self-rescue and mutual aid operations
if the government is not yet at the scene. The emergency plans made by governments
of all levels should count non-governmental organizations in as public resources and
specify their responsibilities and missions so as to bring their role into full play.

(5) Regulating news reports on public emergencies. How to regulatemedia reports
on public emergencies is a sensitive and realistic issue. Timely, accurate and effective
media report is essential for saving lives, reducing losses, reassuring the people, and
facilitating disaster relief efforts. However, one should also be aware that false or
distorted report could cause severe damages. The government emergency response
office should set up a specialized unit responsible for media liaison and information
release. The government should regulate emergency news reports with more detailed
and practical rules. It should define the obligations of reporters, such as obeying
orders of the on-site command post, following professional reporting procedures,

17http://www.legifrance.gouv.fr/WAspad/Ajour?nor=INTX0300211L&num=2004-811&ind=1&l
aPage=1&demande=ajour, last time retrieved: 2007-11-26.
18http://outdoor.travel.sohu.com/20060522/n243343129.shtml, last time retrieved: 2007-11-17.

http://www.legifrance.gouv.fr/WAspad/Ajour%3fnor%3dINTX0300211L%26num%3d2004-811%26ind%3d1%26laPage%3d1%26demande%3dajour
http://outdoor.travel.sohu.com/20060522/n243343129.shtml
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keeping sensitive information, protecting the rights of disaster victims (especially
privacy of children), taking proper precautions against communicable diseases, and
carrying necessary protective equipment. Also, the news agencies should bear the
cost for their own reporting activities. The government is obliged to strengthen the
training of journalists and improve their abilities of self-protection.

To sum up, it is a global trend to promote centralized command and comprehen-
sive coordination in order to strengthen public emergency management. We should
further explore system building and improve the government’s capacity to organize
concerted actions, so as to form an emergency response management system featur-
ing inter-departmental resource integration, unified coordination and public-private
collaboration.

7.3 Improvement of Legal System of Emergency
Requisition

With rapid socio-economic development in China, natural disasters, calamitous acci-
dents, public health emergencies and social safety emergencies become more fre-
quent. Emergency response has become a daunting task for the government. Gov-
ernment emergency response is a comprehensive project that calls for a great deal of
human, material and financial resources. On the one hand, based on the provisions
of the Emergency Response Law of the People’s Republic of China and other laws
and regulations, governments of all levels have established their emergency supply
reserve system. On the other hand, there is an ever-lasting contradiction between
emergency demand and reserve. If reserve exceeds practical demand, it will cause
waste. If reserve falls short of demand, it will impede emergency response. Since
emergencies are urgent and unpredictable, a gap will always exist between reserve
and emergency demand. This is the actual ground for emergency requisition. Emer-
gency requisition canmake up for the shortage of reserves and improve the efficiency
of emergency management. This paper attempts to review the legal framework for
emergency requisition, identify its problems and provide suggestions for improve-
ment.

1. An overview of the legal framework.

Requisition system has existed in China for many years. Several versions of the
Constitution adopted since the founding of the People’s Republic of China all have
provisions about requisition.19 Since the 1990s, laws have been made to allow the
government to expropriate, in emergency situations, assets of citizens, legal persons

19Article 13 of the 1954Constitution: “The Statemay, in the public interest, requisition by purchase,
take over for use or nationalize both urban and rural land as well as other means of production on
the conditions provided by law”. Article 6 of the 1975 Constitution: “The State may requisition by
purchase, take over for use, or nationalize urban and rural land as well as other means of, production
under conditions prescribed by law”. Article 6 of the 1978 Constitution: “The State may requisition
by purchase, take over for use, or nationalize land under conditions prescribed by law”. Article
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and other organizations for public interests. Under the current legal framework, based
on the extent of urgency, the term“emergency response” can be used in both broad and
narrow sense. Emergency response in its broad sense refers to the response to natural
disasters, calamitous accidents, public health incidents, public security incidents and
other emergencies specified in the Emergency Response Law. The term in its broad
sense also includes the response to martial law and defense mobilization. The two
definitions differ in their extent of urgency and government prevention and handling
measures. Yet in terms of emergency requisition, the same basic reasoning is applied
to both situations, and this paper will discuss emergency requisition system in the
broad sense.

While searching the PKULawDatabase, we found that some laws and regulations
differentiate between “requisition” and “transfer”. For instance, in the Law on Pre-
vention and Treatment of Infectious Diseases, requisition refers to the use of social
resources by the government to respond to emergencies. Transfer refers to the use
of resources in the government reserve system by the government.20 However, in
many laws and regulations, “requisition” and “transfer” are used interchangeably.
Sometimes the word “mobilize” is also used. All these words denote the use of social
resources by the government to respond to emergencies. Such a phenomenon contin-
ues to exist even after the promulgation of the Public Emergency Law in 2007. We
agreewith the differentiation of “requisition” and “transfer” in the Lawon Prevention
and Treatment of Infectious Diseases, and hold that the two words should be used to
denote different meanings. This paper studies the government’s requisition of social
resources. The transfer of government reserve is beyond the scope of this analysis.
However, since different choices of wording, “transfer” and “mobilize” may also be
used to refer to “requisition”, in order to ensure a full coverage of relevant statutes,
we searched all usage of “requisition”, “transfer” and “mobilize” in the database,
and selected entries that referred to “the use of social resources by the government
to respond to emergencies” for the purpose of our study.21

10 of the 1982 Constitution: “The State may, in the public interest and in accordance with law,
expropriate or requisition land.”. Article 10 of the 2004 Amendment to the Constitution: “The State
may, in the public interest and in accordance with law, expropriate or requisition land for its use
and make compensation for the land expropriated or requisitioned”. Article 13 of the said statute:
“The State may, in the public interest and in accordance with law, expropriate or requisition private
property for its use and make compensation for the private property expropriated or requisitioned”.
20The Law on Prevention and Treatment of Infectious Diseases, Article 45.
21In legislations, requisition (transfer/ mobilize) are used in difference senses. Some refer to the
requisition of social resources; some others refer to the transfer of government reserve materials.
When retrieving and examining the provisions, we used several criteria to make a decision on the
interpretation. The first criterion is the objects of the verb. For instance, materials of entities and
individuals, communication systems of communication enterprises, or the social non-commercial
passenger vehicles are obviously social resources. Another criterion is compensation. If there are
provisions on compensation, it will be considered requisition of social resources. If it is impossible
to judge from the provision itself, we would ask the opinions of relevant agencies to determine
the meaning of the provision. For instance, Article 45 of the Fire Protection Law provides that as
urgently needed by the fire fighting, relevant local people’s governments may organize persons and
muster necessary materials to assist in the fire fighting. Here “muster” actually refers to requisition.
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We found that “requisition” was mentioned in 6 laws,22 7 administrative regula-
tions,23 3 departmental regulations,24 24 local regulations25 and 25 local government
rules.26 China has central and local emergency plans at all levels and of all kinds. As
the plans are too numerous to be analyzed individually, we only choose the national
plans and provincial master emergency plans. Among national emergency plans, 8
had provisions on emergency requisition, including the National Master Plan for
Public Emergencies, the National Master Plan for Public Health Emergencies, the
National Plan for Handling of Urban Subway Disasters, and the National Earth-
quake Response Plan. Among the 31 provincial and ministerial level emergency
master plans, 29 involved government requisitions (except for Liaoning and Shan-
dong Provinces). All the aforementioned laws and regulations and plans that involved
emergency requisition totaled 103 instruments.

We also discovered that the term “transfer” was used to refer to requisition in 2
laws,27 3 administrative regulations,28 3 departmental regulations,29 26 local regu-
lations30 and 15 local government rules,31 which totaled 49 documents. “Mobilize”
was used to mean requisition in 1 law,32 1 administrative regulation,33 1 department
regulation,34 7 local statutes35 and 2 local government rules,36 totaling 12 instru-
ments.

22PropertyLaw,EmergencyResponseLaw,LawonPreventionandTreatment of InfectiousDiseases,
Martial Law, National Defense Mobilization Law, and Law on National Defense.
23Regulations on Handling of Destructive Earthquake Emergencies, Regulations on the of Natu-
ral Disasters, Regulations on Prevention and Control of Vessel-induced Pollution to the Marine
Environment, Drought Control Regulations, Regulations on Forest Fire Prevention, Regulations on
Grassland Fire Prevention, and Regulations on Nuclear Accidents at Nuclear Power Plants.
24Rules on Management of Port Operations, Rules on Management of Emergency Preparedness for
and Emergency Response to Vessel-Induced Pollution to the Marine Environment, and Measures
for the Supervision and Management of Security of Postal Services.
25Such as Regulations of Zhejiang Province on Prevention and Control of Geological Disasters.
26Such asMeasures of Gansu Province on Grassland Fire Prevention.
27Flood Control Law, and Pharmaceutical Control Law.
28Flood Control Regulations, Regulations on Prevention and Control of Geological Disasters, and
Regulations on Telecommunications.
29Rules on Management of Road Passengers Transport and Passenger Stations, Regulations on
Urgent Handling of Public Health Emergencies, and Regulations on Radiation Impact Management
of Nuclear Disasters.
30Such as Flood Control Regulations of Jilin Province.
31Rules of Heilongjiang Province on Implementation of the Regulations of the People’s Republic of
China on Flood Control.
32Fire Protection Law.
33Regulations on Handling Major Animal Epidemic Emergencies.
34Rules on Management of Civil Aviation Emergencies.
35Rules of Gansu Province on Management of Agricultural Machinery.
36Measures of Hebei Province on Implementation of the Regulation on Handling Major Animal
Epidemic Emergencies.
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From the total of 164 laws and regulations37 retrieved, it could be seen that legis-
lations at every level had formulated provisions on emergency requisition, including
the Constitution, statutes, administrative regulations, local government regulations,
departmental rules, local government rules, and other regulatory instrument as well
as emergency plans, which indicates that a complete legal framework for emergency
requisition is in place.

In terms of the time frame, only 21 of the laws and regulations on requisition
were adopted before 2003, and most of them were about flood control and drought
mitigation. The outbreak of SARS gave rise to a large number of laws and regulations
on public health emergencies. In 2003 and 2004, 27 laws and regulations contain-
ing requisition provisions were adopted. In 2006 and 2007 when the Emergency
Response Law came out, 12 laws and regulations containing requisition provisions
were passed. Before 2012, the year 2010 was the time when the largest number of
legislations regarding requisition took effect, totaling 21 instruments. The scope of
legislations regarding emergency requisition was also expanded from public health
emergencies to include natural disasters, martial law, and defense mobilization.

In terms of contents, Property Law and Emergency Response Law made general
provisions regarding emergency requisition.38 Some statutes for special purposes,
such as the Law on Prevention and Treatment of Infectious Diseases and the Flood
Control Law, laid out principles for emergency requisition compensation in their
respective fields. Most of the above-mentioned legislations only had one to two
clauses on emergency requisition. The National Defense Mobilization Law was the
only exception, devoting one entire chapter to this subject, which was Chap. 10,
Requisition of Civil Resources and Compensation.

To further evaluate China’s legal framework on emergency requisition, we made
an in-depth analysis on the content of the legislations. Emergency requisition con-
cerns a number of basic issues including: who has the requisition power (subjects
of requisition); what to requisition (objects of requisition); who should pay com-
pensation for the requisition (subjects of compensation); and how to compensate

37The legislations analyzed in this paper are the ones currently effective. If the legislations are
amended, this paper will adopt the amended versions. If the text includes both “provisions on
requisition” and “provisions on transfer”, this paper will analyze the “provisions on requisition”.
38Article 44 of the Property Law provides, “in order to meet such urgent needs as rushing to rescue
or providing disaster relief, the immovable or movable assets of entities or individuals may be requi-
sitioned within the limits of power and in compliance with the procedures provided by law.” Article
12 of the Emergency Response Law provides, “to respond to an emergency, the relevant people’s
government and its departments may requisition the assets of entities and/or individuals. After use
of the requisitioned property or upon completion of handling the emergency, the property shall be
returned to the owner in a shall be made.” Article 52 of the Law provides, “the people’s government
performing the duty of unified leadership or being responsible for organizing an emergency response
may, when necessary, requisition from entities or individuals for equipment, facilities, premises,
means of transportation and other materials needed for emergency rescue; may request other local
people’s governments to support them with personnel, material or financial resources or technology
assistance; may require the companies that produce or supply daily necessities and materials for
emergency rescue;, and may require the entities that provide medical services, transportation and
other public services to do so.”.



144 7 Emergency and Government Response Management

(procedures). We looked at all the emergency requisition (transfer/mobilization) leg-
islations in five aspects: subjects of requisition; objects of requisition; procedures
for requisition; subjects of compensation; and compensation standards. To avoid
confusion, we analyzed the statutes using “requisition”, “transfer” and “mobilize”
separately.

First, among the 103 legislations, 6 laws mentioned “requisition” and all 6 speci-
fied objects of requisition; 5 of the 6 prescribed that compensations should be made;
4 of the 6 specified the subjects of requisition; and 2 prescribed procedures for
requisition as well as the subjects of compensation. Among the 7 administrative
regulations, all of them specified objects of requisition; 6 of them prescribed that
compensations should be made; 1 of them stated subjects of compensation; and none
of them prescribed procedures for requisition. All the 3 departmental regulations pre-
scribed subjects, objects, and compensation of requisition; none of them prescribed
the procedures or the subject of compensation. Among the 24 local regulations, 20
specified subjects of requisition, 19 specified objects of requisition; 15 prescribed
that compensations should be made; 2 prescribed procedures for requisition; and 1
stated the subject of compensation. Among the 25 local government rules, 22 spec-
ified the subject of requisition; 21 specified the object of requisition; 2 prescribed
procedures for requisition; 11 prescribed that compensation should be made, but the
subject of compensation was not mentioned. Among the 9 national plans, 6 specified
the subject of requisition; 4 specified the object of requisition; 4 stated the subject of
compensation; 3 prescribed that compensations should be made; and none of them
prescribed procedures for requisition. Among the 29 provincial master plans, 26
prescribed that compensation should be made; 22 specified the object of requisition;
15 specified the subject of requisition; 7 stated the subject of compensation; and 2
prescribed procedures for requisition.39

Applying the same method to analyzing legislations using “transfer”, we found
that 2 specified the subject and object of transfer; 1 prescribed that compensation
should be made. All of the 3 central government administrative regulations stated
the subject and object of transfer, and none of them provided for procedures and
compensation. Out of the 26 local government regulations, 23 specified the subject
of transfer; 24 specified the object of transfer; 17 prescribed that compensation should
be made; 1 stated the subject of compensation; and none prescribed procedures for
transfer. All the 15 local government rules made provisions on the subject and object
of transfer; 2 specified the subject of compensation; and 9 stated that compensations
should be made.

Moreover, we analyzed the 12 legislations that used the word “mobilize”. One
law specified the subject and object of mobilization, but did not mention compen-
sation or procedures. One administrative regulation stated the subject and object of
mobilization as well as the subject of compensation, and prescribed that compen-
sation should be made. One central government department regulation specified the
subject and object of mobilization. Seven local statutes prescribed the subject and

39The three department regulations on emergency requisition are specialized provisions. They are
different from other legislations and therefore be differentiated from the other legislations.
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object of mobilization, as well as the subject and standard of compensation. Two
local government rules specified the subject and object of mobilization, and another
one stated the subject and object of mobilization, and the compensation subject and
standard.

Finally, among all the 164 legislations that we analyzed, 135 specified the sub-
ject of requisition (transfer/mobilization), accounting for 82%; 126 specified the
object of requisition (transfer/mobilization), accounting for 77%; 105 prescribed
that compensation should be made, accounting for 64%; 27 stated the subject of
compensation, accounting for 16%; and only 8 prescribed procedures for requisi-
tion (transfer/mobilization), accounting for 5%. This indicated that procedures for
requisition (transfer/mobilization) were missing in almost all levels and forms of
legislation. The subject of requisition was clearly defined, but the subject of com-
pensation was not clear.

We also noticed that in this multi-layered legal framework, the provisions lan-
guage was very similar to one another. Many statutes appeared to be just a copy
or replica of statutes of upper levels.40 For instance, Article 15 of the Regulations
on the Relief of Natural Disasters (a central government administrative instrument)
prescribes that “when responding to natural disasters, the local people’s governments
at and above the county level, or the disaster relief coordination agencies under the
people’s government, shall have the power, within their own administrative areas, to
requisition materials, equipment, means of transport and sites. After the emergency
relief is over, the requisitioned materials, equipment, means of transport and sites
shall be returned in a timely manner, and compensation shall be made in accordance
with relevant government regulations.” Article 30 of the Regulations of Zhejiang
Province on the Prevention and Control of Geological Disasters (a local govern-
ment regulation) prescribes that “where materials, facilities, equipment, buildings
and land of entities or individuals are requisitioned in need of disaster relief, the req-
uisitionedmaterials, facilities, equipment, buildings and land shall be timely returned
after use.Where the requisitionedmaterials, facilities, equipment, buildings and land
belonging to entities or individuals are damaged or destroyed, compensations shall
be made.” Article 33 of the Measures for Safety Supervision and Administration
of the Postal Service (a departmental rule) prescribes that “to respond to emergen-
cies, postal agencies shall have the power to mobilize personnel and to requisition
goods, materials, vehicles, sites and related equipment of postal services and express
delivery enterprises, and compensation shall be made in accordance with relevant
provisions.” Article 13 of the Regulations of Shanxi Province on Earthquake Emer-
gency Recue (a local government regulation) prescribes that “earthquake rescue
teams of all regions are obliged to participate in rescue operations of earthquakes,
natural disasters, and major accidents. While carrying out their missions, earthquake
rescue teams shall have the power to request assistance from relevant entities and

40The copying and duplicating issuewas first mentioned by Professor YeBifeng in the paper entitled
Analysis of Copying or Detailing Rules from the Perspective of Legal Interpretation: Departmen-
tal Rules Cannot Provide for Emergency Requisition Compensation. The paper was submitted at
Nanyue Forum of 2011 on Government based on the Rule of Law.
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personnel, and relevant entities and personnel are obliged to assist. In need of rescue
operations, necessary sites shall be occupied, and materials and equipment be requi-
sitioned, which shall be returned in a timely manner after use; in case that materials
were damaged or destroyed, compensation shall be according to relevant government
provisions. The above-quoted four statutes were adopted respectively by the State
Council, a local people’s congress, a department of the State Council and a local
government. They were supposed to have their own characteristics. However, apart
from some minor differences in wording, their main contents were all copied from
the Emergency Response Law.

Due to this kind of coping and duplicating, some important issues in emergency
requisition are left unregulated. Although the legal framework is in place, some core
elements are still incomplete, ambiguous, or even contradictory.

2. Problems of the emergency requisition legal framework.

Through the analysis above, we realized that the following main problems need to
be addressed: ambiguous relationship between the subject of requisition and the req-
uisitioned persons (including entities); lack of provisions on requisition procedures;
insufficient means of compensation; and vague compensation standards.

(1) Ambiguous relationship between the subject of requisition and the requisitioned
person.

As a general law on emergency response and management, the Emergency Response
Law regulates emergency requisition inArticle 12 andArticle 52. Legal scholars gen-
erally believe that the subject of requisition prescribed in the Emergency Response
Law is the government rather than government departments.41 But such provisions
were not followed by subordinate laws made afterwards. For instance, the Regu-
lations on the Relief of Natural Disasters of September 1, 2010 (an administrative
regulation), prescribes that the local people’s governments at and above the county
level, or the disaster relief coordination agencies under the people’s government,
shall have the power to requisition. The Regulations on the Prevention and Control
of Vessel-Induced Pollution to Marine Environment promulgated on March 1, 2010,
prescribes that the local people’s governments at and above the level of a city divided
into districts or marine administrative authorities shall have the power to requisition.
The Drought Control Regulations of February 26, 2009 prescribes that the flood con-
trol and drought relief command agencies of local people’s governments shall have
the power to requisition. In terms of departmental rules, the Safety Regulatory Mea-
sures for Supervision and Management of the Postal Service of February 26, 2009,
prescribes that postal administrative departments shall have the power to requisi-
tion. There are similar examples in local statutes and local government regulations.
Almost all local statutes on implementation of the Drought Control Regulations pro-
vide that the flood control and drought relief agencies of local people’s governments
are the subject of requisition. The Measures of Tianjin Municipality on Response to

41Li Fei (ed.), Explanation of and Practical Guide on Emergency Response Law of the People’s
Republic of China, China Democracy and Rule of Law Press, 2007, p. 207.



7.3 Improvement of Legal System of Emergency Requisition 147

Public Health Emergencies (a local government regulation) amended and effective
on November 8, 2010 prescribes that health administrative and/or relevant depart-
ments shall have the power to requisition. The Regulations of Shanxi Province on
Earthquake Emergency Rescue released onMay 20, 2008, prescribes that earthquake
rescue teams and people’s governments at and above the county level in earthquake-
stricken areas shall have the power to requisition. The above-mentioned legislations
are subordinate to the Emergency Response Law. Their provisions on the subject
of requisition contradict with that of the Emergency Response Law and should be
rendered invalid. However, these legislations mostly regulate emergency response
management in specific fields and in practice it’s hard to avoid conflicts in applica-
tion. Since the subjects of requisition at different levels of legislations are confusing,
it will bring difficulties when handling emergencies or even cause legal disputes.

The Emergency Response Law and other legislations on emergency requisi-
tion do not define the legal relationship between the subject of requisition and
the entity/person whose assets are requisitioned. While participating in govern-
ment emergency response, the requisitioned entity/person might undertake all kinds
of work, including official actions, such as assisting the police in keeping order.
According to the analysis of the administrative law theories, such situation con-
stitutes administrative entrustment. If the exercise of the entrusted power by the
entrusted entity/person causes legal consequences, it shall be borne by the entrust-
ing agency. However, the laws do not provide for the administrative entrustment
in emergency response and the scope of power of the entrusting and the entrusted
entities. This gives rise to problems in practice. For example, during the 2008 snow
disaster in Southern China, the State Grid and other companies in the course of open-
ing up rescue paths damaged farmland, forests, and farm crops while repairing the
power facilities in mountainous areas. As there was no provision on administrative
entrustment in laws, the companies faced large numbers of civil litigations, including
damage claims thereafter.

(2) Lack of provisions on requisition procedures.

The emergency requisition procedures include application, decision, approval,
announcement, extension, change, termination, as well as means and duration of
requisition. Currently the legislations on emergency requisition only prescribe that
the government shall have the power to requisition, and that requisitioned assets shall
be returned after use and compensations shall be made. There are few provisions on
requisition procedures. The existing ones are too vague. For instance, Article 17 of
theMartial Law only prescribes that “a receipt for requisition shall be made out,” and
other procedures are left unaddressed. The emergency plans are supposed to be more
detailed and practical, but few of them specify requisition procedures. The National
Master Plan for Rapid Response to Public Emergencies prescribes that “emergency
transportation means shall enjoy preferential treatment in terms of arrangement,
traffic control and road passage to ensure smooth and safe operation; procedures for
requisition of public transportation means in time of emergency shall be established
according to law to ensure that supplies and personnel for disaster relief can reach
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the destination timely and safely.” Detailed provisions are also lacking in emergency
plans made by departments of the State Council and local governments.

(3) Vague compensation standards.

In the government emergency requisition system, only a few statutes have limited
provisions onmeans of compensation, andmost of them just mentioned onemeans of
compensation, namely, monetary compensation. Only the Emergency Plan for High-
way Traffic Accidents and the Emergency Plan for Waterway Accidents adopted by
the Ministry of Transportation prescribe compensation other than monetary means,
but still lack application provisions.

Most relevant legislations prescribe that “compensations shall be made in accor-
dance with relevant provisions of the law”, “proper compensations shall be made
in accordance with relevant provisions of the State Council”, and “corresponding
compensations shall be made in accordance with relevant government provisions”.42

However, the “relevant provisions” are non-existent; and the meanings of “proper
compensations” and “corresponding compensations” standards are too vague to
apply. In practice, the compensations are usually made arbitrarily.

Some regions have begun to experimentwithmeasures to solve this practical prob-
lem. So far three local governments have formulated specific rules on emergency req-
uisition, of which two are local government rules and one regulatory instrument. The
two local rules are: the Implementation Measures of Hangzhou City on Emergency
Requisition (November 1, 2009) and theMeasures of Taiyuan City on Requisition of
Goods and Sites for EmergencyResponse (May 1, 2010); and the local directive is the
Implementation Measures of Siping City on Emergency Requisition (November 1,
2009). Although these above-mentioned regulations have comprehensive provisions
on the subject, object, procedures and compensations related to requisition, they only
apply to a specific region. Besides, as the compensation standards vary from region
to region, it could easily cause unfairness in their application. Therefore in reality,
local legislations cannot solve the problem. We suggest that a uniform emergency
requisition system be established through central government legislation.

3. Improvement of legal framework for emergency requisition.
(1) Determining legal rights and limits of the subject of requisition and the requi-

sitioned entity/person.

Worldwide, subjects of requisition usually fall into two categories: the head of the
State, and the head of government or government agencies. In some countries like
in the U.S., the Property Requisition Act of the United State authorizes that the
President in light of “imminent and impending danger” can requisition “any military
equipment, supplies, munitions, or component parts thereof, or machinery, tools,
materials, and necessary services and arms” for the defense of the United States. The
Emergencies Act in Canada authorizes the Prime Minister the power to requisition

42Article 32 of Regulations on Grassland Fire Prevention, Article 4.12.2 of National Emergency
Plan on Flood Prevention and Drought Control, and Article 44 of Regulations of Yunnan Province
on Protection of Power Facilities.
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in time of emergency. Other laws designate the government or government depart-
ments as subjects of requisition.43 For instance, in Taiwan, depending on the types
of emergencies, subjects of emergency requisition could be the Ministry of National
Defense, the Ministry of Interior (central government), Department of Health under
the Executive Branch (central government), and (local) governments at county or
city level.44

Article 52 of China’s Emergency Response Law prescribes that the subject of
requisition is the people’s government that performs the duty of unified leadership
or is responsible for organizing the handling of an emergency. Based on the princi-
pals of “unified leadership, all-round coordination, categorized control, hierarchical
responsibility, and territorial jurisdiction”, the local people’s government should be
the major responsible subject of emergency response. In practice, the duty of uni-
fied leadership and the duty of emergency response might be performed by the
same local government or by different ones. If the government exercising unified
leadership and the government organizing emergency response belong to the same
administrative division and are superior-subordinate to each other, in order to facili-
tate requisition and management of requisitioned property, the people’s government
responsible for organizing emergency response is more suited to be the subject of
requisition. If the emergency and the requisition take place at different regions, the
two local governments thus constitute an assistance relationship prescribed by the
EmergencyResponseLaw.After consultations between the two governments, orwith
the coordination of the superior government governing both administrative regions,
the requisitioning government shall exercise the power of requisition, and the uti-
lizing government and the requisitioning government shall bear joint liability. If the
entities or individuals being requisitioned for properties or labors have complaints
about the requisition or compensation, they can file the complaint either with the
requisitioning government or the utilizing government.

The law should also further specify the legal relationship between the subject
of requisition and the owner of the requisitioned property, especially the rights and
responsibilities of the owner, such as reporting to and handing over requisitioned
property at the designated place, obeying government arrangement, and fulfilling the
assigned tasks. In particular, it should be made clear that the official acts performed
by the requisitioned entity/person are entrusted by the government, and therefore the
consequences shall be borne by the government. To facilitate public utility entities
to participate in emergency response, the government can incorporate the entities
into the emergency requisition framework through administrative entrustment, but
the legal consequences of requisition should be borne by the entrusting government.

43While a declaration of a public welfare emergency is in effect, the Governor in Council may make
such orders or regulations with respect to the following matters as the Governor in Council believes,
on reasonable grounds, are necessary for dealing with the emergency: …(c) the requisition, use or
disposition of property. [Emergencies Act .R.S.C. 1985, c. 8 (4th Supp.)].
44See the Disaster Prevention and Response Act, All-Out Defense Mobilization Preparation Act
and relevant provisions in other laws and regulations.
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(2) Exploring diversified compensation means and setting a fair and reasonable
compensation standard.

Diversified means of compensation and their combinations depending different situ-
ations during requisition, can provide more choices of compensation for the requisi-
tioned entities, thus reaching fairness in a broader sense. Subjects of requisition can
make compensations in a variety of ways, in addition to restoration, returning prop-
erty and money, they can also offer tax waiver or reduction, in-kind compensation,
and medical subsidies, as separate or combined form of compensation.

It is generally believed in the world that the principles of compensation should
be “fair and reasonable”, or “proper”, or “according to actual losses”. In the United
States, requisition compensations must be made in a reasonable and timely manner.
The laws prescribe that, without just compensation, private property shall not be
taken for public use, and that just compensations shall be determined and made
as soon as possible.45 The government needs to consider many factors in order
to determine the amount of just and reasonable compensation, which include the
price that would result from fair negotiations between a willing seller and buyer46;
putting the property owner in as good a position as if the property had not been
requisitioned47; reproduction cost, loss during requisition, insurance cost, earning
capacity of the property before requisition, and its possible future uses. Not all these
factors need to be considered when deciding on the amount of proper compensation,
for they are affected by relevance, significance, or qualification.48

The Supreme Court of the United States usually determines the proper amount
of compensation for the loss of the asset owner based on the fair market value.
However, if the value of the asset increases significantly as a result of government
requisition, the added valuewill be deducted from the amount of compensation. If the
market value of the asset is difficult to determine, the following methods are usually

45The 5th Amendment to the U.S. Constitution provides, “…nor be deprived of life, liberty, or
property, without due process of law; without just compensation, nor shall private property be taken
for public use”.
46“Just compensation” for vessels requisitioned by former War Shipping Administration pursuant
to former section, was the sum which, considering all circumstances, would in all probability result
from fair negotiations between an owner, who was willing to sell, and a purchaser, who desired to
buy. American-Hawaiian S.S. Co. v. U.S., Ct.Cl.1955; 133 F.Supp. 369; 132 Ct.Cl. 246; War And
National Emergency.
47“Just compensation” within bareboat charter obligating charterer to pay owner “just compensa-
tion” in case of actual or constructive total loss of vessel means the full and perfect equivalent in
money of the vessel that was lost and requires that owner be put in as good position pecuniarily as
he would have occupied if the vessel had not been lost. Eastern S. S. Lines v. U. S., D.C.Mass.1947,
74 F.Supp. 37, affirmed 171 F.2d 589. Shipping 58(3).
48Under bareboat charter obligating United States as charterer to pay owner just compensation in
case of actual or constructive total loss of vessel, the fair value of vessel after it was declared a
constructive total loss was to be determined in the light of reproduction cost, new, depreciated to
time of loss, value placed on vessel for insurance, earning capacity of vessel, its possible future uses,
and manner in which vessel had been maintained, but each factor was to be subjected to the test
of relevancy, competency and weight. Eastern S. S. Lines v. U. S., D.C.Mass.1947, 74 F.Supp. 37,
affirmed 171 F.2d 589. Shipping 58(3).
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used to evaluate the property: the property sale situation, proceeds estimate, asset
replacement, and development cost. In Nicholson Transit Co. v. U.S., the court took
into consideration the reproduction cost, the vessel’s condition, the date of taking;
the age of the vessel, the customary methods of depreciation, the original cost to
the plaintiff, the amounts expended upon repairs, replacements and alterations, the
general condition of the vessel at the time of taking, the apparent years of remaining
useful life, and the probability of greater expenditures for repairs and replacements
in the future.49 The government shall not compensate for consequential damage
resulting from requisition. In another case, the U.S. government’s requisition in 1942
of ships on which owner had contracted to transport lumber did not result in taking of
shipper’s property by the United States, though requisition required cancellation of a
lumber shipping contract, and damages sustained by shipper as result of cancellation
were consequential damages for which no recovery could be had by shipper from
the United States.50

Japan also adopts the principle of just compensation. Section 3, Article 29 of the
Constitution of Japan promulgated in 1946 prescribes that private property may be
taken for public use upon just compensation therefore. The State or public organiza-
tions must not requisition private property or impose limitations on private property
without compensation.51

Australia adopts the principle of just compensation and advance payment. Under
normal circumstances, compensation for requisition may be paid in advance. If the
owner of the requisitioned asset does not apply for compensation and the Minister
offers compensation, the advance shall be no less than 90% of the amount of the
Minister’s offer.52 In France, the amount of compensation is calculated with the price
table provided by the Minister. If there is no price table, it shall be determined by a
Provincial Evaluation Committee. The Committee is made up of an equal number
of representatives from administrative agencies and from business and agricultural
sectors. If the claimant opposes the Committee’s decision, a lawsuit could be brought
to a regular court.53

49In arriving at a fair valuation of the Fleetwood, the court takes into consideration the reproduction
cost, which is found to be $650,000 as of June 17, 1942, the date of taking; and further the age of the
vessel, 39 years; the vessel’s condition; the customary methods of depreciation, which are valuable
as guideposts; the original cost to the plaintiff, the amounts expended upon repairs, replacements
and alterations, and the general condition of the vessel at the time of taking; the apparent years of
remaining useful life and the probability of greater expenditures for repairs and replacements in the
future. Nicholson Transit Co. v. U.S., Ct.Cl.1951, 118 Ct.Cl. 344. War And National Emergency.
50Government’s requisition in 1942 of ships on which owner had contracted to transport lumber did
not result in taking of shipper’s property by United States, though requisition required cancellation
of a lumber shipping contract, and damages sustained by shipper as result of cancellation were
consequential damages for which no recovery could be had by shipper from United States.Georgia
Hardwood Lumber Co. v. U.S., Ct.Cl.1948, 78 F.Supp. 808, 111 Ct.Cl. 621. War And National
Emergency 14.
51Yang Jianshun, An Introduction to the Administrative Law of Japan, China Legal Publishing
House, 1998, p.606.
52§ 56, Land Acquisition Act. (1989).
53Wang Mingyang, Administrative Law of France, Beijing University Press, 2007, p. 322.
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In Taiwan, compensation standard is determined in the following order: (a) com-
pensation shall be made to the property owner and operating personnel based on the
rate set by government bodies; (b) where there is no government rate, compensation
shall be made based on the rate set by relevant associations; (c) where there is no
government or association rate, compensation shall be determined by the agreement
between the government, the owner of the requisitioned property and the operating
personnel; (d) where the agreement does not apply, the government shall determine
the rate based on the current local price level and the age of the property.54In anti-
epidemic disease situations where contamination may be involved, the law provides
for higher compensation rate to make up for special losses of the owner.55

On the standard of administrative compensation, the academia in China has two
views. One holds that the requisitioned entity/person should be compensated for
“actual losses”.56 The other maintains that the amount of compensation should be
determined by the total losses of the victim, and that the long-term impact on the
survival and development of the damaged entity/person should be taken into full
consideration.57 We believe that the principle of just and reasonable compensation
should be adopted for the requisitioned property and labor. The government should
set the compensation standard based on the market value of the property, the repro-
duction cost, losses resulted from requisition and other relevant factors, and pub-
licize the standard to the public. If the persons concerned have objections towards
the compensation standard, they can commission professional agencies to evaluate
the property. More specifically, for consumables goods like coal and candles, the
loss should be calculated based on the market value at the time of requisition; and
for non-consumables such as vehicles and tents, compensation should be calculated
based on themarket rental price. If the property is damaged, the subject of requisition
should be responsible for repairing the property or paying for the repair cost.

54Article 4 of the Regulations of China Taiwan on Reimbursement for Requisition and Transfer for
Disaster Response.
55According to Article 4 of the Operational Procedures and Compensation Methods of China Tai-
wan for Requisition of Anti-Epidemic Materials, compensation for requisition of land and buildings
shall be 20% higher than the rent of land and buildings in the adjacent area within the same region
during the time of requisition. Where requisition of the above-mentioned materials lasted less than
15 days, it shall be counted as 15 days in the calculation of compensations. Where the requisition
lasted more than 15 days and less than 30 days, it shall be counted as 30 days in the calculation of
compensations.

Article 5: The compensation standard for requisitioned materials other than what is provided
in Article 4 shall be determined in the following order: (1) the government rate plus 20%; (2) the
market rate over the time of requisition plus 20%; (3) by agreement between the government and
the requisitioned entity/person.

Article 6: Where the anti-epidemic materials requisitioned by governments of all levels are
consumables, compensation shall be made within 30 days after derequisition.
56Jiang Ming’an, “A Study on Administrative Compensation System”, Legal Science Magazine,
issue 5, 2001.
57Shen Kaiju, “On the Standard of Administrative Compensation”, Henan Social Sciences, issue
1, 2005.
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As for compensation for lost work income of requisitioned personnel, in theory,
there are three standards to choose from: (1) the loss in income due tomissedworking
time; (2) the pay of the position undertaken by the requisitioned personnel during
the requisition period; (3) the average pay of staff and workers in the previous year.
The first standard may lead to different remunerations for people doing the same
work during the requisition period. The second one will be difficult to determine and
operate in practice since requisitioned personnel may change positions frequently
during the requisition period according to actual needs. The third standard seems
easier to apply and relatively fair. Also, because China’s State Compensation Law
prescribes that compensation for loss in income due to missed working time shall be
calculated on the average daily pay of staff and workers in the previous year. Even
though State compensation addresses unlawful acts of the State, while compensation
for emergency requisition addresses lawful acts of the government in time of emer-
gency, in light of actual conditions in China, it is viable that income remuneration for
requisitioned personnel be calculated on the average daily pay of staff and workers
in the previous year. For the health and safety of the requisitioned personnel, the
requisitioning entities should buy personal injury accident or other insurance for the
requisitioned personnel. While making the payment, the subject of compensation
should deduct the amount that can be obtained through insurance or other means.

(3) Specifying procedures for emergency requisition and compensation.

The legislations ofmanycountries and regions havedetailed provisions onprocedures
for emergency requisition and compensation. In New Zealand, for instance, Article
90 of the Civil Defense Emergency Response Management Act prescribes that an
entity exercising the requisition power must give the owner or person in charge of
the requisitioned property a written statement specifying the property requisitioned
and to whom the property is to be returned after requisition. In a state of emergency,
unexpected situations may arise; for instance, certain property must be requisitioned
to save lives, but the owner or person in charge of the property cannot be immediately
found. Section (4), Article 90 of the Act prescribes that under such circumstances,
the subject of requisition may immediately take control and direct the use of the
requisitioned property. To protect the interests of the owner or the person in charge
of the property, Section (5) of the saidArticle prescribes that in the case of Section (4),
as soon as it is reasonably practicable in the circumstance, a written statement must
be given to the owner or person in charge of the requisitioned property, specifying
the property requisitioned and under whose control it has been placed.

In Taiwan, government agencies must abide by the following procedures during
emergency requisition: (a) a requisition statement is produced and delivered to the
requisitioned entity/person; (b) the requisitioned entity/person shall report to the
required agency and deliver the requisitioned items based on the requirements of the
notification, and the subject of requisition shall provide the disaster relief badge or
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issue the receipt certificate; (c) derequisition after use; (d) the requisitioned items
are returned and compensations made.58

We believe that due to the urgent nature of emergency requisition, its proce-
dures should be simplified. However, the basic requirements for legitimate proce-
dures must be met. The procedures should at least include the following steps. (a)
Providing requisition documents. If the conditions make it impossible to provide
legal documents and an oral requisition is made instead, remedies should be made
afterwards. (b) Filling out requisition forms and specifying the name, quantity, and
quality of the property or labor. (c) Informing the ways and time limits of remedies.
For the need of emergency response, the enforcement of requisition should not be
suspended while the requisitioned person is applying for remedies. (d) Derequisi-
tion. After the requisition term is over or the mission is completed, the subject of
requisition should decide to derequisition based on the emergency response con-
ditions. (e) Returning the requisitioned property and making compensations. If the
value of the requisitioned property cannot be determined, professional appraisal or
notary agencies should be commissioned to evaluate the materials, labor, or other

58Article 15 of Rules of China Taiwan of Implementation of the Disaster Prevention and Response
Act provides:while the recruiting or requisitioning agency recruits personnel or requisitions property
in accordance with Section 1 and Section 3 of Article 31, Section 2 of Article 32, a recruitment or
requisition statement shall be provided and delivered to the recruited persons or the owner, utilizer
or the person in control of the requisitioned property (hereafter referred to as the requisitioned
person). In times of urgent need, the recruiting or requisitioning agency may inform the recruited
or the requisitioned person through telephone, fax or other proper means and issue the recruitment
or requisition statement later. The aforementioned recruitment or requisition statement may be
delivered by coordinating agencies, schools or associations on behalf of the requisitioning agency.

Article 17: the requisition statement shall incorporate the following information: (1) the name,
birth date, gender, identity card number, address and other identifiable features of the requisitioned
person; if the requisitioned person is a legal person or other groups with amanager or representative,
then its name, business address, the name, birth date, gender, identity card number and address of
its manager or representative; (2) the purpose, facts, reasons and statutory basis; (3) the name,
unit, number and size of the requisitioned item; (4) the region receiving the requisitioned person or
property; (5) the duration of requisition; (6) time and place for handing in the requisitioned property;
(7) the name of the executing agency and the signature of its chief; (8) document number and date
of issuance; (9) the purpose of the administrative execution and remedial methods for objection to
the execution, and time limit and the authority receiving the objection.

Article 18: upon receiving the recruitment or requisition statement or notification, the recruited
or requisitioned person shall report to the agency or deliver the requisitioned items required on the
notification. Upon arrival of the recruited person or receiving the requisitioned items, the disaster
response center or governments of all levels shall confer the disaster relief badge or issue the receipt
certificate for the requisitioned items, and shall arrange the duties of the recruited persons or utilize
the requisitioned properties properly. If the term for recruited person or requisitioned term is over
and the recruited persons or requisitioned properties are still needed, the term shall be extended.

Article 19: when the cause for recruitment or requisition ceases to exist, the recruiting or requi-
sitioning agency shall issue a derequisition document and return the requisitioned property. Com-
pensations shall be made within two months of derequisition in accordance with Article 49 of the
Act.

Similar provisions can be found in Article 7 of the Measures on Material Requisition and
Personnel Recruitment for Civil Defense, and Articles 6 and 7 of the Operational Procedures and
Compensation Methods for Requisition of Anti-Epidemic Materials in Taiwan.
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requisitioned items. (f) Issuing certificates for the return of the requisitioned property
or compensation documents. The requisitioning entities should provide certificates
for the return of the requisitioned property or compensation documents according to
actual situations.Where possible the requisitioned property should be returned to the
original owner; and if the property cannot be returned, or the property is consumed or
damaged, compensations should be made. (g) Making compensations according to
law. Requisitioning entities should make compensations based on the legal standard
or make up for the shortfalls determined by the appraisal report in cash or through
other means, as specified in the compensation documents.

Unlike ordinary administrative requisition, the emergency requisition is priori-
tized and enjoys simplified procedures. However, even emergency operations should
follow the basic principles of the rule of law and strike a balance between efficiency
and protecting the legitimate rights of the requisitioned persons. Emergency requi-
sition should also be combined with emergency prevention for better operation. The
government should improve the reserve information system, and keep good records
of materials, equipment, facilities and human resources in advance and update the
information regularly, so that they can be successfully requisitioned when needs
arise.



Chapter 8
The Development and Improvement
of Administrative Review System

8.1 The Historical Course of Administrative Review System

Administrative review and administrative litigation are two legal ways in which a
citizen, a legal person or an organization can sue a government official. Compared
with administrative litigation, the pace of development of administrative review is
not slow. The Regulations on Administrative Reviewwas issued by the State Council
in 1990 and the Administrative Review Law in 1999. Administrative review is free-
of-charge and efficient by comparison with administrative litigation. Yet in China,
cases of administrative review are fewer than administrative litigation; whereas in
other countries, the ratio can be 10:1, or even 24:1. Also at present, 70% of admin-
istrative disputes will go to administrative litigation without administrative review,
which shows a lack of public confidence in administrative review. In fact, adminis-
trative review is an important way for settling administrative disputes, safeguarding
people’s lawful rights and interests, promoting administration according to law, and
achieving social justice. However, its role has been underplayed, as people tend to
worry that officials may naturally protect each other. Another factor would be sys-
tem defects. Estimates show that under the horizontal (region-based) and vertical
(profession/industry-based) administrative management system in China, there are
about 18,000 agencies handling administrative review, but there are only 1532 pro-
fessional review officers at three levels of local governments, averaging 0.2 staffing
person per agency at the county level who handle 50% of all review cases. Such
scattered review power and personnel has become a bottleneck for effective role of
administrative review in settling disputes. In practice, some officers don’t have any
case to handle while in other places some cases cannot be handled for lack of review
officers.
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1. The Era of the Regulations on Administrative Review.

Administrative review system began in “Old China” after the 1911 Revolution. Arti-
cle 8 of the Provisional Constitution of the Republic of China prescribed that “ac-
cording to law, people have the right to file a petition with the executive authority and
a lawsuit with the administrative court.” In 1930, the government of the Republic of
China promulgated the Administrative Petition Act, which established the system of
administrative petition (i.e. administrative review). According to the Act, if the right
of a citizen was impaired by an unlawful or inappropriate act of an official, he or she
could petition for revocation or alteration of the penalty. Such petition would have a
review and an appeal, and if the party was not satisfied with the result of the appeal,
he or she could bring an administrative lawsuit.

The administrative review system of the People’s Republic of China was estab-
lished in the 1950s. In 1950, the Government Administration Council (today’s State
Council) approved the Measures for Establishing Financial Inspection Agency by
the Ministry of Finance. Article 6 of the Measures prescribed that “where the
inspected entity has solid reasons to believe that the decision of the inspection
agency is improper, it may petition to the superior agency for re-examination. The
“re-examination” here in essence was administrative review. That was the earliest
form of administrative review in New China. Since then, the scope of administra-
tion review has been gradually expanded. The word “review” first appeared in the
Organization Rules on the Committee of Taxation Review and the Provisional Regu-
lations on Stamp Tax, both were issued by the Government Administration Council
in 1950. In the late 1950s, the administrative review developed in its initial stage
with more and more pertinent laws and regulations being adopted. An important
feature of administrative review at that time was that the review decision was final,
meaning that the party who was unsatisfied could not bring an administrative action.
Administrative review system developed rapidly as part of the socialist legal frame-
work building since the Third Plenary Session of the 11th CPC Central Committee
(1978), and especially since the late 1980s, and more relevant laws and regulations
sprung up. It is estimated that, by the end of December 1990, over 100 laws and reg-
ulations regarding administrative review had been promulgated. These statutes were
improved not only in legislative techniques and but also in terms of connection and
coordination with other pertinent laws and regulations, which helped with adminis-
trative disputes resolution and self-constraint within the administrative system. Even
so, the lack of a general law on administrative review led to absence of a unified legal
basis for the scope, jurisdiction, adjudication, procedure and statute of limitation of
administrative review. During this period the number of review cases was small and
administrative review system not mature.

On April 4, 1989 the Administrative Litigation Law was enacted, which put the
legislation of administrative review law on the agenda. In order to ensure effective
implementation of the Law, the Legal Affairs Bureau of the State Council con-
vened ministries, local legislative departments and scholars to discuss the prelimi-
nary design and framework of the Regulations on Administrative Review in Wuhan,
October 1989. The draft of the Regulations was discussed at another meeting held
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in Chongqing in November the same year. And the Regulations on Administrative
Review was issued by the State Council in 1990 (hereinafter as the Review Regu-
lations). The Articles of the Review Regulations indicated that the legislative body
intended the review as an administrative process. The Interpretation of the Regula-
tions on Administrative Review prepared by the Legal Affairs Bureau of the State
Council1 explained that “administrative review refers to the specific administrative
act where a review of a petition is conducted when a dispute arises between the
penalized party and an administrative agency in the course of exercising the agency’s
administrative function, and the penalized party petition to the next higher level of
the acting agency for review of the disputed specific administrative act.” In terms
of its nature, the Interpretations pointed out that “administrative review is a regu-
lated supervision act carried out by a higher level administrative agency over its
subordinate agency.”2

The initial implementation of theReviewRegulations proved that the prediction of
the Interpretation was correct: “the cases of administrative reviewwill far outnumber
those of administrative litigation. Among 100% of administrative lawsuits brought
before the court could be filed for review by an administrative agency first, and
70% of the cases are required to do so before it can be brought to court”.3 After
the Regulations was promulgated the number of review cases increased sharply.
Statistics show that, from January 1991 to the end of 1997, there were about 220,000
cases of administrative review, averaging 30,000 a year. For eight years since the
release of the Regulations, it played a positive role in the oversight of administration
by law and protecting the lawful rights and interests of citizens, legal persons, and
other organizations. However, with the development of administrative review and
administrative litigation mechanisms, the gap between the two widened, especially
in the number of cases handled. Each year there were about 30,000 administrative
review cases, and over 100,000 administrative lawsuits. Why did people choose
administrative litigation over review despite the cost-effectiveness and convenience
of the latter? The academia believed that it reflected themanyflaws of theRegulations
in its 8 years of practice. The nature of administrative view was not clearly defined
and the problems begun to surface shortly after the Regulations was implemented.

2. The Era of Administrative Review Law.

The adoption of the Administrative Review Law in 1999 marked the establishment
of an independent system of administrative review in China. And the choice was
made not to make the administrative review a judicial process.

On April 29, 1999, the 9th Session of the 9th Standing Committee of the National
People’sCongress deliberated on and approved theAdministrativeReviewLawof the
People’s Republic of China (hereinafter as the Law), which took effect on October 1,
1999. In designing of the Law special attention was paid to avoid judicial procedures

1Now the Legislative Affairs Office of the State Council.
2The Legislative Affairs Bureau of the State Council: Interpretations to the Regulations on Admin-
istrative Review, China Legal Publishing House, January, 1991, p. 1.
3Ibid., p. 163.
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in the review process. For instance, applicants have a choice of jurisdiction. Article 12
of the Law prescribes that an applicant, who disagrees with a specific administrative
act of an agency under a local people’s government at or above the county level, may
apply for administrative review either to the people’s government at the same level or
to the next higher level of the agency. Also Article 15 prescribes that if applicants do
not knowwhich agency they should apply to, they can file the review applicationwith
the county-level government in the locality of the specific administration act, and
this government will forward the case to the relevant agency. Article 5 prescribes that
except provided by law otherwise, the decision of the review is final and no appeal.
Article 3 prescribes that the reviews will be conducted by the legal affairs unit of the
agency without setting up a separate and independent administrative review agency.
Article 22 prescribes that administrative review, in principle, shall be done with
examining documents in writing only. Article 39 prescribes that an administrative
review agency shall not charge any fees to an applicant. In order to emphasize that the
review is an internal oversight process of an administrative agency, some provisions
in the Review Regulations are not included in the Review Law, such as eligibility
of application and jurisdiction It can be concluded that in terms of the structural
design, articles and the content, the Review Law intended to highlight the review as
an internal supervision mechanism which is different from judicial procedures.

Although both the academia and functional agencies had high expectations for
the upgraded administrative review system, its implementation lagged behind of
the expectation. Before the Law came into force, applications for review were not
many, averaging 30,000 each year. In 1999, the number was 32,170. In 2000 when
the law was enacted and promulgated, the review was boosted to the extent that
the applications increased to 74,448; and in 2001, the number passed the 80,000
milestone and reached 80,857.However, in the following years, the number stagnated
at around 70,000–80,000 per year. Compared with litigation, administrative review
seemed to be fairer and more convenient; its scope was broader than litigation; the
review covered both legality and reasonableness; and it was free of charge.

In reality, however, the applicants didn’t seem to care about these advantages. The
number of review was dwarfed by that of administrative litigation, and even more so
by grievance complaint letters. This indicated that when people tried to decide how to
resolve an administrative dispute, the convenient andpractical reviewmechanismwas
not a popular choice. The main reason being that applicants assumed that the review
agency was the superior body of the same agency disputed, and they might “protect
each other” rather than the legitimate rights and interests of the party concerned.What
happened in reality proved that to some extent the public concern was justified. The
percentage of the review confirming the original decision maintained high, above
50%, which was not improved by implementation of the Review Law. The rate
climbed to 60.59% in 2006. The rate of revoking the administrative act was low,
about 10%. There were even fewer cases in which the scope of functions of a review
agency was altered, with the rate below 10% or around, 5% to more exact.4

4Statistics derived from the Past, Present and Future of Administrative Review of China by Qing
Feng, published in the Review and Prospect of the Administrative Law of China, the Publishing
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The reason being that since the review agency was usually the superior agency to
the respondent of the application, it should exercise its supervision power and thus
had the responsibility to alter or revoke the administrative act if it was unreason-
able. But according to the Administrative Review Law, if the administrative review
agency altered the original act, the review agency would become the defendant in an
administrative lawsuit. So in practice, in spite of knowing that the act was wrong, the
review agency still chose to maintain the original act to avoid becoming a defendant
in a lawsuit and would rather let the respondent agency of the administrative review
be the defendant, thus more burdens was put on the applicant. Therefore, both the
academia and the functional circles believed that the advantage of administrative
review did not yield the expected result with the passing of the Law. Many scholars
and experts questioned the effect of the Law. Some even held that administrative
review was again in a gloomy situation facing a tough choice of becoming stagnated
or going forward. The real root cause was the negative effect of excluding judicial
procedures from the review process as intended by the Review Law. For example,
in some places administrative review agencies were removed or consolidated; many
reviewing officers left; and the funding was not secured. Some cases were not han-
dled, revoked or altered as they should be. Such injustice impaired public trust and
hindered healthy operation and development of the system. Based on an analysis
of the current system, Mr. Fang Jun proposed to establish a quasi-judicial admin-
istrative review system, including ensuring independent review, promoting neutral
examination, making full use of review advantages and simplifying procedures.5

Entering the 21st century, social development demanded for deepening of govern-
ment reform. How to enhance government’s administrative capability and effectively
resolve social disputes became an urgent task for the government. In 2003 the new
administration of the State Council put forward three basic principles for governance,
namely democratic decision-making, administration according to law, and oversight
of administration. To meet the requirements by the State Council, governments and
agencies at all levels must improve institutional building, enhance administrative
law enforcement, and strengthen administrative supervision, so as to increase their
administrative capacity and quality. Against this backdrop, on March 22, 2004, the
State Council issued the Implementation Program for Comprehensive Promotion of
Government Administration by Law. In terms of administrative review, the Program
required the following improvement: the Law of Administrative Review be imple-
mented earnestly and the work of administrative review done well; applications filed
in accordance with the law must be accepted and handled on the basis of sound legal
grounds and sufficient evidence, and through proper procedures so as to ensure a
fair decision; unlawful or improper administrative act must be corrected so as to
protect the lawful rights and interests of citizens, legal persons and organizations;

House of China University of Political Science and Law, p. 719–744, and the Law Yearbook of
China.
5Fang Jun, On Updated Views and Institutional Reconstruction of Administrative Review in China,
the Judicial Reform of Administrative Review System in China edited by Zhou Hanhua, Peking
University Press, April, 2005, pp. 26–31.
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new approaches and measures need to be explored to improve the quality of review;
procedures should be simplified for cases where the facts are clear and disputes are
minor; capacity-building of review officers need to be enhanced; an accountabil-
ity mechanism need to be installed to hold the officers accountable in situations
such as: applications are not accepted or adjudicated; unlawful administrative act
not revoked, corrected or confirmed as it should be; decision is not made within the
statutory time limit; and other violations of the Review Law. The Program shed light
right on existing problems in the administrative review system.

3. The development of the Implementation Regulations of the Administrative
Review Law.

As mentioned above, as social reforms in China entered a crucial stage, many social
problems began to surface. A large number of people still voiced their grievance
through the complaint petition mechanism. How to effectively solve administrative
disputes had become an urgent task for the government.

In September 2006, theGeneral Office of CPCCentral Committee and theGeneral
Office of the State Council issuedOpinions on Preventing andResolvingAdministra-
tive Disputes and Improving the Settlement Mechanism, in which specific require-
ments were made for improving administrative review. On October 11, 2006, the
Decision of the CPC Central Committee on Building a Socialist Harmonious Soci-
ety was approved by the 6th Plenary Session of the 16th CPC Central Committee.
According to the Decision, Chinese government should speed up building a govern-
ment based on the rule of law; strengthen administration according to law; exercise
power and carry out functions strictly in accordance with the statutory authority and
procedure; improve the accountability system of administrative law enforcement;
and upgrade the system of administrative review and compensation.

In December, 2006, State Councilor Hua Jianmin chaired the national conference
on administrative review, where new strategic arrangements were laid out under new
circumstances. In his speech entitled Strengthening Administrative Review and Pro-
moting Social Harmony, Mr. Hua Jianmin stressed that China was entering a critical
period with profound changes in economic and social structure, interest pattern and
people’s outlook; opportunities for economic and social growth were accompanied
by many social problems which took the form of increased administrative disputes;
administrative review was an important mechanism to resolve people’s legitimate
claims in a systematic, legal and effective way.

In order to improve administrative review system as required in theDecision of the
CPC Central Committee on Building a Socialist Harmonious Society, efforts were
made in summarizing practical experience andmaking the review processmore prac-
tical. For this purpose, the Legal Affairs Office of the State Council drafted the Reg-
ulations on Implementation of the Administrative Review Law, which was designed
to better resolve administrative disputes and move the procedure in the direction
closer to some judicial procedures. When answering questions raised by reporters,
the spokesman of the State Council Legal Affairs Office summarized the Implemen-
tation Regulations on Administrative Review in the following four aspects:
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(1) The Regulations prescribes review channel and protection of the lawful rights
and interests of citizens, legal persons and other organizations in the provisions as
follows: (a) to ensure that administrative review agencies take cases proactively,
agencies are required to accept applications for administrative review filed by citi-
zens, legal persons or organizations who deem their lawful rights and interests are
impaired by an administrative act, unless the applications are not in compliance with
the Administrative Review Law or the Regulations on Administrative Review; (b)
to improve the review procedure, the administrative agency of a higher level has
the power to order the lower level agency to accept and adjudicate an application
where the ground for rejection is deemed insufficient. If the agency still refuses to
accept the application, the superior review agency may order the agency to accept it
within certain time limit, or directly accepts it by itself; where the application is not
in compliance with relevant provisions, the applicant should be notified of the reason
for rejection; (c) to safeguard the right to be informed of the citizens, legal persons
or organizations where an administrative act may have a negative influence on their
rights and obligations, they should be notified of the right to file for administrative
review, the review agency, and time limit for the application; (d) the Implementation
Regulations specifies themethod of calculating the time limit for filing an application,
and the information that need to be included in the content of the application.

(2) To improve the quality of case adjudication, the Regulations introduces means
of improving hearing, encouragingmediation and settlement, and procedures for sus-
pension or termination of the review. In order to avoid the delay of taking an admin-
istrative act, the Regulations specifies the time limit in which the respondent agency
must make a new administrative act ordered by the review agency. Also, in order
to encourage citizens, legal persons or other organizations to resolve administrative
disputes through review and to relieve them of the fear for suing a government offi-
cial, the Regulations prescribes the restriction of alteration, i.e., within the scope of
the review request, the review decision may not put the applicant in a worse situation
than the original act or decision.

(3) The Regulations has a special chapter on guidance and supervision of admin-
istrative review. It prescribes that people’s governments above county level should
exercise supervision on their departments and their subordinates on how administra-
tive reviews are handled; that review agencies can propose legal opinions to relevant
agencies to correct their unlawful act or remedy the losses; that review agencies can
make suggestions on improving certain mechanism and administrative law enforce-
ment; that review agencies above county level should submit a work report to the
people’s government on a regular basis; that review agencies should filemajor review
decisions to their superior agency for record.

(4) To strengthen the responsibility of administrative review agencies, the Reg-
ulations requires that agencies at all levels carry out their duties in an earnest way;
encourage the offices of legal affairs within the agencies to handle matters related to
review in accordance with the law; and provide, increase and adjust full-time review
staffing according to relevant rules so as to ensure that the agency has the capability
of handling its case load. The Regulations also requires that government above the
county level establish and improve the review accountability mechanism; include
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review work into the government target and responsibility system. In addition, the
Regulations specifies the duties, functions, and accountabilities of administrative
review agencies.6

8.2 Problems and Their Causes of Administrative Review
Practice

1. The current administrative review situation.

For 30 years since the reform and opening-up, the administration review system has
been through ups and downs, from scattered legislation to the release of Regulations
on the Implementation of the Administrative Review Law. Great progress has been
in terms of using administrative review as an important measure for administrative
power oversight and rights relief. However, worrisome problems are still salient in
implementation of the Law. Especially in recent years, all kinds of social issues keep
rising, which exposes many problems in the administration review system and erodes
its healthy development. The main problems are the following:

(1) Dwindling impact and authority of the review system.

The review system has become less well-received by the public in comparison with
the popularity it receivedwhen theAdministrativeReviewLawwas first promulgated
in 1999. It is estimated that the applications plummeted from 2002 to 2004. Though,
between 2005 and 2007, the number was on the rise in general, it still dropped in
many provinces and cities. The numbers reflect many problems in the system, which
directly affect the role of administrative review. If the number remains low, the review
cannot fulfill its function as a filter for administrative litigation and consequently will
overburden the courts; and the dwindling number shows the lack of confidence of the
public in the review system, which makes its advantages of being convenient, cost-
effective meaningless. The small number also indicates that agencies under most
circumstances are passive in their review work, i.e., more complicated and costly
procedures have been deployed.7

(2) The extremely high rate of confirming the original decisions and its fairness is
being questioned with weak credibility.

Figure 8.1 shows that though the nationwide rate of affirming decisions somewhat
dropped in the past three years, it still remained as high as above 50%. As a result,

6Answers of the Head Official of the Legislative Affairs Office of the State Council to Questions
from the Media on the Regulations on Implementation of the Administrative Review Law.

http://www.legalinfo.gov.cn/misc/2007-06/12/content_635680.htm last time retrieved: July 2,
2009.
7Liu Xin: Debate on Repositioning of Administrative Review, Legal Forum, September, 2011, issue
5, vol. 26.

http://www.legalinfo.gov.cn/misc/2007-06/12/content_635680.htm
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Fig. 8.1 Cases in which the original administrative order is re-affirmed upon review (2011–2013)

people began to challenge the fairness of the administrative review and abandon
it as a way of remedy. Besides, over 70% of cases were brought to court without
administrative review, which to some extent also reflected that the fairness of review
was questioned in people’s mind.

(3) The acceptance and handling of review cases unsatisfactory.

On one hand, compared with cases of the first-instance administrative litigation,
review cases were smaller in number, so its advantages were not fully tapped. Com-
pared with administrative law enforcement cases, the administrative review cases
were even fewer. Meanwhile, the number of applications rejected had been increas-
ing, which showed a lax and passive attitude of the review agencies.8

(4) The conflicts and discrepancies between administrative review and relevant
systems intensified.

As an important mechanism of resolving administrative disputes, administrative
review is only a part of the entire legal framework. The ideal situationwould be differ-
ent mechanisms supplement and coordinate with one another. In practice, however,
there are many conflicts between administrative review and other applicable con-
flict resolution mechanisms, especially with administrative litigation and the court
on many issues. How to correctly handle the relation between the review agency
and the court has become a serious problem for smooth operation of review work.

8Liu Dongsheng: the Reconstruction of the Administrative Review System, Doctoral Dissertation at
China University of Political Science and Law, April, 2006.
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Another problem that merits attention is how to coordinate administrative review
with grievance complaint mechanism.

(5) Low efficiency and lagged remedy.

Administrative review is away for agencies to redress their ownwrongdoings. It has a
lot of advantages comparedwith other external supervision and reliefmechanisms. In
terms of its scope, handling methods, thoroughness of solving a problem, the review
mechanism is obviously superior. A sound system of administrative review should
be able to resolve most of the administrative disputes. Yet in reality, its strength of
quickly solving a dispute did not play out. Influenced by the guiding ideology of
administrative management, many agencies handle applications through paperwork.
The cases have to go through multiple procedures, and it will take at least half a
month before the final decision is issued to the applicant. Meanwhile, during the
process of review, the administrative act is still implemented, causing serious delay
in remedies, which is most notable in disputes caused by housing demolition.9

2. Analysis of Causes.

We believe that the problems in administrative review practice lie in themany flaws in
the review systemdesign. In general, the systemhas adopted excessive administrative
means and insufficient judicial means. On the one hand, too much emphasis is placed
on internal supervision and efficiency within the administrative system; and on the
other, the system ignores procedural requirement of the review mechanism, leading
to insufficient protection of the applicant’s rights10:

(1) Positioning and functions of administrative review still unclear.

The effectiveness of administrative review is largely decided by its positioning per-
taining to the procedural and institutional design, which will affect people’s choice
of whether to engage in the review. Undoubtedly administrative review is a good
mechanism of dispute resolution. But it has always been positioned as supervision
among different levels of administrative agencies, which stresses dispute resolution
mainly through self-policing and self-redress within the system, whereas protecting
people’s rights is only a by-product of the self-redressing act. Review agencies are
not independent and impartial, and the procedures are purely administrative, that
is, no prohibition of ex parte communication, no openness and transparency, no
cross-examination where all parties are present, and the adjudication is mainly done
with paper records. It is the head of the review agency rather than the agency itself
that will make the decision, resulting in the phenomenon of adjudication without
a decision or a decision made without a hearing. Dispute resolution and internal
supervision are not mutually exclusive; rather, they can be supplementary. Review
agencies can receive higher-level supervision in the process of dispute resolution.
Sufficient understanding of this is crucial to the improvement of the administrative
review system.

9Liu Xin: Debate on Positioning of Administrative Review, Legal Forum, issue 5, vol. 26.
10Ibid.
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(2) Administrative review agencies lack the independence that they need.

Review agencies at present are within the legal affairs office of a government or
within an administrative agency itself, without a uniform independent set of admin-
istrative review agencies. The leading official of an administrative agency is in charge.
Although review cases are handled by the legal affairs office, which is still an internal
division of the agency that just handles specific review matters with no right to make
a decision. A decision made in the name of a review agency is actually a decision
made by the leading official of the agency. If the official makes the decision based
on political considerations rather than from a legal perspective, then the fairness of
a decision can hardly be guaranteed. Some local governments are trying to improve
such an unreasonable system, and progress has been made. Pilot reform projects
of review organizational setup are being carried out in some places and some legal
experts and scholars are included as members of the review committee.

(3) Administrative review procedures unsound.

Designed as amodel of administrative order, thus procedures of administrative review
lack the procedures of hearing, cross-examination and defense which will help the
review officer with facts-finding and proper application of the law. For instance, the
law prescribes that administrative review is primarily done by examining written
documents. Even in the case there are provisions for exceptions, there was no oral
hearing with all the parties present confronting each other. And review officers can
conduct investigation by ex parte communication with each party separately. All too
often, cases requiring oral hearing are those where facts are not clear and controver-
sial. Without face-to-face hearing to examine and cross-examine the parties, facts
will remain uncertain; or there will be only unilateral statement of the respondent
agency, which makes the review decision more difficult or will lead to an unfair
ruling. Moreover, the lack of transparency of the review process will greatly reduce
the confidence of the parties and the public in the decisions.

(4) The scope of review too limited.

Currently an internal administrative act is not subject to review; and the challenge to a
regulatory instrument has to be together with a specific administrative act and cannot
be reviewed separately. Yet as an internal examination mechanism of an adminis-
trative agency, the scope of review should be broader than that of the administrative
litigation. All cases that are not suited for court adjudication should be covered in
the scope of administrative review.

(5) The review mechanism not linking with the process of administrative litigation
and grievance complaint.

Administrative review and administrative litigation lack necessary connections
between them in terms of scope, applicable legal basis, and the parties involved,
which constrains both of their due effect. As the scope of administrative review is
rather vague, many cases are pushed to grievance complaints agency. Handling of
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such complaints is more of a political function, and the relief granted is not as timely
and proper as that of administrative review. As for the link with administrative liti-
gation, if administrative review is deemed as a judicial or a quasi-judicial procedure,
then the review can be a “pre-trial” and the applicant disagreeing with the deci-
sion can bring a lawsuit against the original agency rather than making the review
agency a defendant. This is crucial to change the situation of high re-affirming rate
of original administrative decisions. Given the reform trend and pilot program, the
review panel mostly consisted of independent professionals should not sued; neither
should the review agency in name become a defendant in administrative litigation.
The practical and institutional flaws of administrative review have everything to do
with its incorrect positioning, so it should be the logical starting point of redefining
the nature of administrative review

3. The key to the reform: restructuring review agencies.

According to the Administrative Review Law, no special administrative review
agency is required for a government and its department to exercise review power,
while its legal affairs office is the de facto administrative review body. In practice,
there are four types of review entity setups: (a) a division under the legal affairs office
is designated as the administrative review office; (b) instead of setting up a special
division under the legal affairs office, delegating the power of review to an existing
division or office under the legal affairs office, or designating special officers to han-
dle review matters within the legal affairs office; (c) establishing an administrative
review committee under the government or a functional department and the com-
mittee’s office is located within the legal affairs department of that government; (d)
setting up a special review body within an administrative agency with the sole func-
tion of conducting administrative review without overlapping with other functions.
It has an independent legal status and review decision-making authority.

The above-mentioned types of organizational setup show that review bodies in
China are scattered and varied without a uniform and centered structure. At present,
the first two are the primary review settings, and they are by nature an internal and
subordinate part of the administrative agency without independence. The arrange-
ment of the legal affairs office taking charge of administrative review does not meet
the requirements of the complex and specialized work of administrative review.

Therefore, most people agree that the breakthrough point of improving the admin-
istrative review system must begin with the reform of review agency setup, which is
the key task of revising the Administrative Review Law. Only with a fair, indepen-
dent and specialized administrative review agency can various problems faced in the
administrative review work be hopefully solved.
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8.3 Reform of Administration Review System and Revision
of the Administrative Review Law

(1) Improvement of the administration review systemand the revision of theAdmin-
istrative Review Law.

According to the design of supervision and relief system in China, administrative
review is efficient and convenient for the public. It is a normal way of relief and
the core of supervision and relief system, so it should play a major role in settling
disputes. The severe flaws in the system of administrative review hinder it from
performing its function. Instead, grievance complaints and other nonconventional
methods have become a more popular choice and the main channel for dispute set-
tlement. In recent years, with rapid economic and social progress, various disputes
have increased greatly, and the aforesaid problem has become more salient. Conse-
quently, unprecedented demands from all walks of life are calling for reform of the
administrative review system, and putting comprehensive revision of the Adminis-
trative Review Law on agenda. The Review Law is an important legal corner stone
of the administrative review system. On the one hand, the system reform must be
accomplished through revision of the law; at the same time the review system reform
is crucial and necessary for improving the Review Law. Therefore, the reform of
the system of administrative review should start with revision of the current Review
Law. We propose that the Review Law should be revised in the following aspects11:

(2) Re-defining the nature of administrative review.

The nature of administrative review involves four theories: the administrative theory,
administrative relief theory, administrative judicature theory, and judicature theory.
The Review Law defines administrative review as an internal self-correction mecha-
nism within the administrative system, which raises serious challenge to its fairness
and hinders the review from functioning as a more specialized and convenient dis-
pute resolution approach compared to litigation. Since administrative review and
administrative litigation both adopt the principle of “no complaint, no case”, admin-
istrative review should be the first rights remedy mechanism for citizens. Otherwise
the very purpose for a citizen to apply for a review would be lost. Therefore, remedy
for violated rights should be the primary function of administrative review while
supervision an intended byproduct in the review process.

(3) Reforming administrative review agencies to make them more independent,
professional and authoritative.

Reforming the review system is the very core of revising the Review Law, which will
directly affect other related mechanisms. Under the current Review Law the review
bodies are scattered within each government and its departments; governments at
all levels and all their departments can handle review matters, therefore become the

11WangWanhua: Several Major Issues in Revising the Administrative Review Law, Administrative
Law Review, issue 4, 2011.
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review agencies. This setup is seriously flawed for lacking of independence and the
staff not specialized, which greatly impairs the authority and dispute resolution func-
tion of the administrative review system. Hence the revision of the Administrative
Review Law must focus on the reform of administrative review agency’s setup to
solve the problems mentioned above.

(4) Expanding the scope of administrative review.

The review application scope directly affects the scope of the rights of citizens,
legal persons and other organizations that applied for review, as well as directly
affects to what extent social problems can be solved through administrative review.
Therefore, it is also a key issue in revising the Review Law. The current review scope
is too narrow and unable to adapt to the changing situation. The scope of review
prescribed in the Administrative Review Law corresponds to the Administrative
Litigation Law, which is very problematic. Administrative review refers to resolution
of administrative disputes by administrative agencies, involving the relations of a
superior administrative agency and its subordinate. Administrative litigation refers
to resolution of administrative disputes by the court, involving the relations between
judicial power and administrative power. To make the scope of these two different
dispute resolutionmechanisms almost the samewouldmean that some administrative
acts that are not qualified for judicial review also cannot be handled by administrative
review, thus citizens, legal persons and other organizations are left without means for
remedy. Those cases not eligible for judicial review are not necessarily ineligible for
administrative review, so the application scopes should not be exactly the same. All
acts by administrative agencies that may affect the legal rights and interests of the
interested people should be included into the scope of administrative review. This is
an important issue to be considered when revising the Administrative Review Law.
The basic idea for revision is to expand the scope of review as broad as possible,
especially to include: (a) acts by organizations with public management function
to exercise public power; (b) administrative discipline measures by administrative
agencies to their staff; and (c) regulations and regulatory directives issued by the
State Council.

(5) Improving administrative review procedures.

The system design at the initial stage of administrative review legislation delibera-
tively separated review procedures from judicial proceedings, which resulted in sim-
plification of review procedures and making them internal measures only. Thus, the
lacking of fundamental system guarantee of rational and fair procedure has impaired
the functions of administrative review. Therefore, in the revision basic elements
of due process should be introduced to so as to safeguard procedural rights of the
applicant. Specifically the following procedures should be modified or added when
reconstructing the review procedures: (a) adding the provision to allow that the appli-
cant may file a review application either with a review agency, or with the agency that
made the original administrative act; (b) adding the provision of recuse; (c) improv-
ing facts-finding and evidence presenting means; (d) classifying review procedures
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into general procedure and summary procedure; (e) abolishing the practice of adju-
dication by written documents only; adding hearing arguments from the applicant,
the agency and the third party; and (f) introducing mediation in a moderate way.

(6) Improving the types of review decisions.

There aremany problems in this area. For instance, decisions on dismissing the appli-
cation for review and on dismissing the requested act of the review are confused;
requirements for deciding to revoke or correct an act or declare an act unlawful are
not clearly defined; the types of review decisions are insufficient to meet practical
demands. Therefore, the key to improve review decisions is to amend and modify
the provisions on the types of review decisions to adapt to the complicated circum-
stances.We specifically suggest: (a) abolishing the decision of affirmation; (b) adding
the decision of dismissal of the review request, decision of ordering correction, and
decision of situation with specific applicable conditions; (c) in terms of decisions
against a unlawful procedure, different types of decisions should be made for differ-
ent circumstances, including decrees of nullity, revocation, order of supplementation
and correction; (d) revising the provision from“administrative review agency directly
makes the decision to revoke or alter an act” to the review agency orders the respon-
dent agency to revoke or alter an administrative act; e abolishing the provision of
“the decision of administrative review becomes effective upon the time it is served”
and, instead, making relevant provisions based on different circumstances.

4. The key to reforming administrative review system: reconstructing the adminis-
trative review entity setup.

When the administrative review systemwas first established, legislators tried to stress
the value of independence of administrative review system, by deliberately avoiding
the convergence between administrative review and administrative litigation, so as to
strengthen its function as an internal supervisionmechanism. Therefore, the adminis-
trative review body was set up under the framework of the horizontal (region-based)
and vertical (profession/industry-based) management system.

Chapter 3 of the Regulations on Administrative Review specially prescribes the
jurisdiction of administrative review. Article 11 prescribes that one who does not
accept a specific administrative act undertakenby the people’s government at or above
the county level may file an application for reviewwith the relevant agency at the next
higher level or with the people’s government of the same level under the following
circumstances: (a) there is no immediate higher-level agency in charge of the subject
matter; (b) it is provided by law or regulation that the people’s government has the
jurisdiction. The review application filed against administrative act by a department
under the State Council shall be handled by that department.

Article 12 prescribes that a review application filed against a specific adminis-
trative act undertaken by any of the local people’s governments at various levels
shall be handled by the people’s government at the next higher level. An applica-
tion for review filed against a specific administrative act undertaken by a provincial
government (including an autonomous region or amunicipality under the central gov-
ernment) shall be handled by the same level of government which had undertaken
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the aforesaid act. Article 13 prescribes that an application for review filed against a
specific administrative act undertaken jointly by two or more administrative agencies
shall be handled by an administrative agency at the next higher level over the afore-
said two ormore administrative agencies. Article 14 prescribes that an application for
review filed against a specific administrative act undertaken by a dispatched agency
of a local people’s government at or above the county level shall be handled by the
local government that established the dispatched agency. An application for review
filed against a specific administrative act undertaken by an agency by a dispatched
agency in its own name according to the provisions of certain laws, regulations and
rules shall be handled by the department that established the dispatched agency.

Article 15 prescribes that an application for review filed against a specific admin-
istrative act by an organization authorized by the laws, regulations and rules shall
be handled by the administrative agency immediately over the said organization.
An application for review filed against a specific administrative act by an entrusted
organization shall be handled by an administrative agency at the next higher level
over the entrusting administrative body. Article 16 prescribes that an application for
review filed against a specific administrative act which, according to law, is subject
to approval of an administrative agency at a higher level, shall be handled by the
administrative agency that makes the final decision unless otherwise prescribed by
the law and regulation.

The Administration Review Law has similar provisions on the jurisdiction of
administrative review. Article 12 provides that an applicant, who refuses to accept
a specific administrative act of the departments under local people’s governments at
or above the county level may apply for administrative review either to the people’s
government at the same level or to the same agency at the next higher level. An appli-
cant who refuses to accept a specific administrative act of an administrative agency
of a vertical management system, such as the Customs, banks, tax collection, foreign
exchange control, or a State security agency shall apply for administrative review to
the competent authority at the next higher level. Article 13 prescribes that a citizen,
legal person, or any other organization that refuses to accept a specific administra-
tive act of local people’s governments at various levels shall apply for administrative
review to the local people’s government at the next higher level. An applicant who
refuses to accept a specific administrative act of an agency at the county govern-
ment level, which is legally dispatched by a provincial-level government (including
an autonomous region), shall file an application to the dispatching government for
administrative review.

Article 14 prescribes that a citizen, legal person, or any other organization that
refuses to accept a specific administrative act of a department under the State Council,
or a provincial-level government (including an autonomous region, or a municipality
directly under the Central Government) shall apply for administrative review to
the department under the State Council, or the provincial-level government that
undertook the specific administrative act. The applicant who refuses to accept the
administrative review decision may bring an administrative litigation to a people’s
court; or apply to the State Council for a ruling, and the State Council shall make a
final ruling according to the provisions of this Law.
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There has been constant criticism in the academia on the lack of independence
of administrative review agency. In the Analysis of the Flaws of the Vertical Juris-
diction of Administrative Review System in China, Liu Heng pointed out that the
flaws of the vertical jurisdiction lie in the following aspects: (a) it impairs the fairness
of administrative review decision; (b) it is not beneficial to the public; (c) lacking
legal basis for administrative organization; (d) weak enforcement of a decision by a
superior administrative department; (e) vertical jurisdiction, is difficult in reality; (f)
vertical review jurisdiction of large number of specific administrative acts by vari-
ous government departments is not conducive for the government to learn about and
exercise supervision of administrative acts by its subordinate departments in a timely
and comprehensive manner, and consequently the function of internal supervision
will be hampered; (g) it leads to a more scattered administrative review power with
multiple administrative agencies, which increases administrative costs. In addition,
due to uneven location of review applications filed, some review agencies are under-
staffed while others are staying idle. And when eventually the excessive agency is
closed, then some new cases will be left with no agency or staff to handle them. The
article also pointed out that the key of rooting out aforementioned flaws is tomake the
review more like a. judicial process and ensure the independence of administrative
agencies.

The practice of administrative review proves that the value of administrative
review doesn’t have to be realized through its separation from administrative liti-
gation, since the two systems can supplement each other. Administrative review has
the inherent function of dispute resolution and this unique role is gradually recog-
nized. Therefore, one important measure of improving the review practice is to carry
out the pilot program of making the review agency independent and procedures with
more “quasi-judicial” features.12

In 2008, in order to further improve the administrative review system and its
working methods, to enhance the quality and efficiency of administrative review in
dispute resolution, to boost its credibility, and to give full play to its role in settling
administrative disputes, and to build a government based on the rule of law and a
harmonious socialist society, the Legal Affairs Office of the State Council following
the directives of the CPCCentral Committee and the State Council, decided to launch
a pilot program of establishing administrative review committees in eight provinces
and municipalities, namely Beijing, Heilongjiang Province, Jiangsu Province, Shan-
dongProvince,HenanProvince,GuangdongProvince,HainanProvince andGuizhou
Province.

Actually as early as in 2007, some cities already began to explore establishing
such a review committee. A notable example would be the administrative review
committee of Harbin City, Heilongjiang Province, which was established in July,
2007, to explore a relatively centralized model of administrative review power. The
committee was a review agency authorized by the government to make final deci-
sions on administrative review cases and directly report to chief officials of the city

12Liu Heng & Lu Yan, “An Analysis of the Flaws of the Vertical Jurisdiction of Administrative
Review in China”, Chinese Journal of Law, issue 2, 2004.
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government. The city administrative review committee consisted of 1 chair, 2 vice
chairs, and 18 members. The chair was the executive deputy mayor; and the two
vice chairs, one was the director of the city government Legal Affairs Office, and
the other was the deputy director of the Legal Affairs Office especially in charge
of administrative review work. The members were selected and appointed from law
professors, scholars, senior lawyers, legislators, and members of the local Chinese
People’s Political Consultative Council. Members from outside of the government
accounted for 81%, more than half of the total.

Administrative review office under the committee was located in the Legal Affairs
Office of themunicipal government, where the committeemembers conducted inves-
tigation, reviewed cases and implemented decisions of the committee. Their job
responsibilities included: accepting review applications; investigating basic facts;
submitting to the committee reports of investigation and preliminary hearing of
cases; handling matters decided by the committee; conducting review mediation;
and doing related research and surveys.

The committee separated investigation from decision-making, i.e., the review
office conducted fact-finding investigation while the committee members voted for
the decision. Five to nine members would participate in voting with members outside
of the government accounted for over 50%. The committee followed the following
procedures in a deliberation meeting: (a) the case investigation team submitted a
report on investigation and cross-examination hearing to the committee; (b) com-
mittee members reviewed the report and posed questions to the investigation team
and the team responded to the questions; (c) members engaged in deliberation and
discussion; (d) members filled out the voting opinion form; (e) votes were counted
and the decision made by the majority rule. The review decision would be signed by
the committee chair and the decision would be issued in the name of the municipal
government. If the chair deemed it necessary for the matter to be reconsidered, the
chair should instruct the administrative review office to hold another deliberation
meeting attended by at least nine members, or a committee meeting with over two
thirds of the members present. The deliberation and vote would be made again by
the majority rule. The new review decision would be sent to the chair for review and
signature. If the chair deemed it necessary for the municipal government to discuss
and make a decision, a report would be submitted to the executive meeting of the
people’s government for a collective discussion and decision.13

After the pilot program of the administrative review committee was launched
in Harbin City, administrative review cases used to be handled by the municipal
government and its departments now were all investigated, deliberated and decided
by the review office and the committee by the majority rule, and then sent to the
committee chair for approval. Theworking departments of themunicipal government
no longer handled administrative review cases.

13The Establishment and Operation of Harbin Administrative Review Committee, issued on the
website of Legislative Affairs Office, the State Council, http://www.chinalaw.gov.cn/article/dfxx/z
ffzdt/200804/20080400046777.shtml, last retrieved on July 2, 2009.

http://www.chinalaw.gov.cn/article/dfxx/zffzdt/200804/20080400046777.shtml
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Unlike the situation in Harbin where the administration power was consolidated,
the Beijing municipal government also established an administrative review com-
mittee and the first term was composed of 28 members. The municipal government
official in charge of legal affairs assumed the position of executive deputy chair of
the committee. Besides, 18 people were selected from universities, research insti-
tutes, and government ministries in Beijing and became non-permanent members.
Such setup was unprecedented. As an administrative review entity of the municipal
government, the committee functioned through holding review hearings and plenary
sessions. For significant and difficult cases, the committee would hold joint review
and joint consultations, and the final decision would be reported to the municipal
government.14

We have every reason to believe that as the administrative review agency becomes
independent; the system will play a bigger role in safeguarding the legitimate rights
and interests of citizens, legal persons and other organizations; in settling administra-
tive disputes; and in supervising administrative agencies. The key issues are: how to
correctly define the purpose and function of administrative review; how to effectively
combine the functions of disputes resolution with supervision of administrative acts;
and the undefined purpose of administrative review is a leading constraint on its role
to be fully played out.

14The Beijing Administrative Review Committee Established, Joint A Adjudication of Big and
Difficult Cases, http://news.china.com/zh_cn/news100/11038989/20071114/14471553.html, latest
retrieved, July 2, 2009.

http://news.china.com/zh_cn/news100/11038989/20071114/14471553.html


Chapter 9
Developing and Improving
the Administrative Litigation System

9.1 A Historical Review

Before 1949, the Kuomintang (KMT) government did pass and enacted an adminis-
trative litigation law. The law came to an end when KMT’s rule in mainland China
ended. Since the founding of the PRC, development of China’s administrative liti-
gation System has gone through the following four stages.

1

1. The initial stage.

In the early years after the founding of PRC, the Chinese leaders did realize that
citizens should have the right to complain against and sue administrative agencies
for their misconducts. Article 19 of “The Common Program of the Chinese People’s
Political ConsultativeConference” promulgated onSeptember 29th, 1949, prescribes
that “citizens and civic organizations may file complaints with the people’s supervi-
sory agency or people’s judicial authority against any state agencies or civil servants
for misconducts and negligence. In December 1949, the Provisional Organization
Regulation of the Supreme People’s Court prescribes that an administrative adju-
dication tribunal shall be set up in the Supreme People’s Court. Article 97 of the
1954 Constitution of the PRC prescribes that “PRC citizens have the right to file
complaints, either written or oral, with state agencies at all levels against the staff of
state organs for misconducts and negligence. Citizens who suffer a loss due to rights
infringement at the hand of government civil servants are entitled to compensation.”
At that time, some legal documents had provisions on administrative litigation. For
example, Article 31 of the Rural Reform Law of 1950 prescribes that, after the town-
ship government determines a rural person’s status, if this person or another disagrees
with the determination, he or she could, within 15 days of the decision file a petition

1Zhao Daguang, The Development and Experience of Administrative Adjudication in the Past 60
Years, Law Application, Dec. 2009.
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to the People’ Court of that county for a ruling. In 1952 the Government Adminis-
tration Council issued the Rules of Establishing People’s Tribunals in the Campaign
against Five Illegal Activities, which prescribes that “business owners who disagree
with the Thrifty Inspection Committee’s determination and treatment of their status
(law-abiding, basically abiding, semi–abiding, and semi-non abiding) may appeal to
the municipal or county-level People’s Tribunal. Similar regulations could also be
found in Provisional Regulation on the Inspection of Import and Export Commodi-
ties (1953) and Provisional Regulation on Port Management (1954). Article 41 of
the Constitution of the PRC of 1982 prescribes that “PRC citizens have the right to
criticize and make suggestions to any state agency or functionary. Citizens have the
right to file with relevant state agencies complaints or accusation against any state
agency or functionary for any misconduct; but false fabrication or deliberate dis-
tortion of facts is prohibited. The state agency concerned must investigate the facts
and handle citizen’s complaint, accusation or report in a responsible manner. No one
may suppress such complaint or accusation or retaliate against the citizen who filed
the complaint or accusation. Citizens who suffered losses as a result of infringement
of their civil rights by any state agency or functionary are entitled to compensation
in accordance with the law.” Thus, we can see that the Constitution and laws laid
down a constitutional foundation for administrative litigation and state compensation
system. However, due to absence of specific provisions and administrative adjudica-
tion organs in People’s Courts, so administrative litigation was non-existent in China
then. Therefore, at this stage there were a few sporadic regulations that were not
really put into practice.

2. The stage of laws for special purposes.

After the reform and opening up, the reconstruction of legal system began. Admin-
istrative litigation began to be practiced in China in accordance with some laws for
special purposes and regulations. For example, the Election Law of 1997 prescribes
that People’s Courts have jurisdiction over the cases regarding the list of voters. The
Law on Income Tax of Foreign Enterprises of 1980, Economic Contract Law of 1980
of and the Regulation Concerning Land Requisition for State Construction of 1982
all prescribe that People’s Courts have jurisdiction over administrative disputes. And
in practice, some courts actually handled administrative disputes.

3. The stage of the Civil Procedural Law.

On March 8th, 1982, Civil Procedural Law of the PRC (Provisional) was released.
Section 2, Article 2 of the Lawprescribes “that the Lawherein governs administrative
litigation adjudicated by People’s Courts according to law”, which provided specific
legal grounds for adjudication of administrative disputes and laid the basic foundation
for the establishment of administrative litigation system of New China. Thereafter
more and more special statutes provided for court jurisdiction over administrative
disputes. By 1989 when the Civil Procedural Law was passed, around 130 special
statutes and regulations prescribed that administrative lawsuits could be filed with
the people’s courts. A large number of the administrative disputes involved public



9.1 A Historical Review 179

security penalties and land issues. In October 1986, Wuhan Intermediate People’s
Court of Hubei Province andMiluo County-level People’s Court of Hunan Province,
taking the lead, set up administrative tribunals. In October 1988, the Supreme Peo-
ple’s Court also established an administrative tribunal and the local courts followed
suit.

Since 1980s, legal scholars began to explore the possibility of establishing an
independent administrative litigation system. They held that based on actual situation
and China’s development needs as well as other countries’ experience in this area, it’s
high time for China to enact an administrative litigation law. This recommendation
was accepted by the legislative body and a task force was set up to work on legislation
of administrative litigation.

4. The stage of the Administrative Litigation Law.

Controversies did not impede legislative work. On April 4th, 1989, Administra-
tive Litigation Law of the PRC was passed at the Second Plenary Session of the
Seventh National People’s Congress. It was a milestone in the reconstruction of
China’s administration according to law, and marked the official establishment of
administrative litigation system in PRC. Compared with other laws, Administrative
Litigation Law suffered unimaginable difficulties in its implementation. According
to the daily brief of August 1990, from the Secretariat of CPC Central Commit-
tee Office, over 2000 township-level officials in a certain area threatened to resign
before the Administrative Litigation Law took effect. However, despite the obstacles,
the administrative litigation system survived and developed rapidly in the past two
decades. The scope of administrative disputes heard in People’s Courts continued to
expand and now covers almost all fields in administrative management. The types
of administrative disputes kept increasing and so far there are over 50 varieties of
administrative litigation cases.

Since Administrative Litigation Law was adopted, the Supreme People’s Court
has issued more than 20 Interpretations, 16 judicial guidance directives and over 200
responses concerning application of the laws. Table 9.1 shows the currently effective
and important Interpretations of the Supreme People’s Court:

The Judicial Interpretations listed in Table 9.1 provided much needed guidance
for proper implementation and adjudication practice of the Administrative Litiga-
tion Law. Their contents and contributions could be summarized as follows: (1) they
included detailed and operational provisions on the scope of accepted cases, forms
of ruling and judgment and other relevant administrative litigation procedures, e.g.
Interpretation by the Supreme People’s Court for Several Issues Regarding the Imple-
mentation of Administrative Litigation Law; (2) they helped set up a comprehensive
evidence system in administrative litigation, including types of evidence, burden
of proof, and rules of examination and cross-examination, e.g. Provisions of the
Supreme People’s Court on Issues Regarding Evidence in Administrative Litiga-
tion; (3) they specified the legal grounds for adjudication and application of laws
in administrative disputes, e.g. Provisions of the Supreme People’s Court on Issues
Regarding Handling Administrative Cases of International Trade, and Provisions
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Table 9.1 Currently effective and important interpretations of the Supreme People’s Court

Date of release Title Content

May 6, 1996 Interim Litigation Rules Governing
the Processing of Compensation
Claims by the People’s Court
Compensation Commission

Procedures on case filing acceptance,
adjudication, investigation and
hearing, and enforcement of
judgment

May 6, 1996 Interpretations of Several Issues
Regarding the People’s Courts’
Implementation of the State
Compensation Law of PRC

The scope of state compensation,
major actions, qualification of
compensation recipients,
compensation-providing agencies

April 29, 1997 Provisions of the Supreme People’s
Court on Issues Regarding the
Processing of Administrative
Compensation Cases

The scope of case acceptance,
jurisdiction, parties to the lawsuit,
acceptance of lawsuits, trials and
decisions

March 10,
2000

Interpretation by the Supreme
People’s Court of the Issues
Regarding the Implementation of
Administrative Litigation Law of
PRC

Scope of case acceptance, litigants,
evidence, jurisdiction, acceptance of
lawsuits, trials and decisions

September 21,
2000

Interpretations by the Supreme
People’s Court of the Issues
Regarding Judicial Compensation in
Civil and Administrative Litigation

Scope of judicial compensation,
types of enforcement measures,
unlawful preservative measures,
denial of compensation in accordance
with the law

February 21,
2001

Interpretations by the Supreme
People’s Court on Jurisdiction over
Administrative Cases Regarding
Property Management Right of
State-owned Assets

Administrative litigation regarding
property rights determination of
state-owned assets shall be handled
by the competent court according to
the situations specified in this
document

February 7,
2002

Interpretations by the Supreme
People’s Court on Jurisdiction
Assignment for Administrative
Penalty Cases involving PRC
Customs Law

Lawsuits filed challenging
administrative penalties imposed by
the Customs shall be heard by a local
court with jurisdiction in accordance
with relevant provisions of the
Administrative Litigation Law

October 1,
2002

Provisions of the Supreme People’s
Court on Evidence-Related Issues in
Administrative Litigation

Allocation of burden of proof, time
limit for producing evidence,
requirements for evidence
production, obtaining, preserving,
examination and cross-examination,
and verification and acceptance of
evidence

October 1,
2002

Provisions of the Supreme People’s
Court on Issues Regarding Hearing
Administrative Cases of International
Trade

Types of cases, jurisdiction, and
adjudication

January 1,
2003

Provisions of the Supreme People’s
Court on Issues Regarding
Applicable Laws in Deciding
Anti-Subsidy Administrative Cases

Scope of case acceptance, parties of
the lawsuit, court with jurisdiction,
adjudication and decision

(continued)
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Table 9.1 (continued)

Date of release Title Content

January 1,
2003

Provisions of the Supreme People’s
Court on Issues Regarding Law
Application in Hearing
Anti-Dumping Administrative Cases

Scope of case acceptance, litigants,
court with jurisdiction, adjudication
and decision

September 5,
2003

Provisions of the Supreme People’s
Court on Issues Regarding People’s
Courts Hearing Personnel Dispute
Cases of Non-Profit Public Entities

Subject matters of cases regarding
personnel disputes between a
non-profit public entity and its staff

February 1,
2008

Provisions of the Supreme People’s
Court on Issues regarding
Jurisdiction for Administrative Cases

Jurisdiction of Intermediary People’s
Courts, actions required if basic-level
courts fail to perform duties, and
calculation of adjudication time limit

February 1,
2008

Provisions of the Supreme People’s
Court on Issues Regarding
Withdrawal of Administrative
Lawsuit

Details regarding during litigation the
defendant agency corrected its
specific administrative act and the
plaintiff applies to withdraw the
lawsuit

January 4,
2010

Provisions on Issues regarding
Handling of Administrative Permit
and License Cases

Details regarding lawsuits against
permit/license issuing agency’s
non-action, the defendant, evidence
obtaining and other related issues

November 18,
2010

Provisions of the Supreme People’s
Court on Issues Regarding Housing
Registration Trials

Acceptance and adjudication of cases
concerning housing registration
agency’s acts such as registration,
inquiry, and copying registration
records

March 18,
2011

Interpretation of the Supreme
People’s Court on Issues Regarding
Application of the State
Compensation Law (I)

Application of the Revised State
Compensation Law

August 13,
2011

Provisions of the Supreme People’s
Court on Issues Regarding
Administrative Cases of Government
Information Disclosure

Acceptance of filing, burden of proof,
adjudication and judgment of
government information disclosure
cases

September 5,
2011

Provisions of the Supreme People’s
Court on Issues Regarding Rural
Collectively-Owned Land
Administrative Cases

Acceptance of filing and adjudication
of administrative actions involving
rural collectively-owned land

February 15,
2012

Provisions of the Supreme People’s
Court on Acceptance of State
Compensation Cases

Requirements of the acceptance of
filing and adjudication of state
compensation cases

April 10, 2012 Provisions of the Supreme People’s
Court on Application for Compulsory
Enforcement of Decisions on
Compensation for Requisitioned
Properties on State-Owned Land

Requirements and procedures of
compensation for requisitioned
properties on state-owned land
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of the Supreme People’s Court on Issues Regarding Law Application in Hearing
Anti-Dumping Administrative Cases.

9.2 Achievements and the Current Situation
of Administrative Litigation in China

1. Achievements since the implementation of the Administrative Litigation Law.

Achievements have been made in establishing and improving China’s administrative
litigation system in the following aspects.

(1) Establishing, for the first time, the legal system of common people suing gov-
ernment officials. This is a departure from the traditional notion that officials are
superior to commoners. This system makes citizens and the government equal
before law and subject them equally to the judgment of the court. In the course
of the 23 years since the Administrative Litigation Law took effect, the num-
ber of administrative disputes has increased, and the scope of accepted cases
widened. In particular, the Interpretation for Issues Regarding the Implementa-
tion of Administrative Procedural Law issued by the Supreme People’s Court
in 2000 to a certain extent expanded the scope of the cases to be accepted for
filing and adjudication.

(2) Safeguarding the legitimate rights and interests of the objects of administrative
acts. Through investigation of the challenged administrative act, administrative
litigation could effectively stop infringement of unlawful administrative acts on
the objects of administrative agencies. And administrative litigation cases, enor-
mous in number and diverse in types, has enhanced people’s rights awareness
and concept of litigation. The public has become more aware of protecting their
legitimate rights and interests.

(3) Overseeing power-exercising of administrative agencies and promoting admin-
istration according to law. Administrative litigation is highly effective in ensur-
ing that administrative acts complywith the law.Once the administrative acts are
judged unfavorably by the court, the administrative agencies and the staff will be
held accountable. Under such pressure, administrative agencies and their staff
will strengthen self-discipline and improve their competency in administrative
law enforcement. Through administrative litigation, lawful administrative acts
are affirmed and encouraged and unlawful acts are redressed in a timely manner.

(4) Ensuring economic security and social stability. Since the establishment of
administrative litigation system, China has been experiencing significant
transformation with intensified social conflicts, which will undermine social
stability if not dealt with properly and timely. From this perspective the
development of administrative litigation in China has played a positive role in
understanding people’s living conditions, solving their complaints, remedying
their losses, and removing the source of people’s sufferings. Therefore, the
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administrative litigation “offers a new and good way for resolving conflicts
among the people and proves to be an indispensable mechanism for maintaining
long-term stability of the country.”2

(5) Accelerating the continued improvement of administrative law system. The
birth of Administrative Litigation Law served as a catalyst to bring out a bulk
of administrative statutes: the State Compensation Law, the Administrative
Penalty Law, the Administrative Review Law, the Legislation Law, the Admin-
istrative Permits Law, and the Administrative Mandatory Enforcement Law, are
all passed and released under the background of Administrative Litigation Law
which has greatly accelerated the improvement of administrative law system
in China.

(6) Promoting academic studies of administrative jurisprudence. The establish-
ment of administrative litigation system in China has directly promoted the
prosperous development of academic studies on administrative jurisprudence.
Theories of subjects of administrative law, administrative acts, and admin-
istrative procedures are all closely related to the practice of administrative
litigation. Administrative disputes provide abundant materials for academic
studies. Meanwhile, the highly convincing decisions rendered by the judges,
under the guidance of active judicial power and by applying jurisprudence and
principles of administrative law, have broadened the vision of scholars and the
scope of academic studies.

2. An Overview of Administrative Litigation.

From 1988 to 2012, the people’s courts at all levels in China handled administrative
disputes, totaling over 1,900,000 at the first-instance hearing, around 470,000 at
second-instance hearings and around 40,000 cases for judicial review (re-trial) (see
Table 9.2).

After Administrative Litigation Law took effect in 1990, the number of admin-
istrative lawsuits grew rapidly from less than 10,000 before 1989 to over 20,000,
doubled the yearly average. In over 20 years since 1988, administrative litigation
cases increased steadily from over 8000 in 1988 to over 136,000 in 2011, which was
around 17 times growth. The Law played an important role in settling administrative
disputes and protecting the legitimate rights and interests of the citizens. Yet it did not
lead to anticipated “blowout” of administrative disputes. Great imbalance still exists
among courts in different areas. Lots of administrative disputes occur in developed
regions, while courts in less developed areas sometimes need to look for cases.

3. Problems of Administrative Litigation in Resolving Social Conflicts.

Since its establishment in 1989, administrative litigation has played a significant role
in settling administrative disputes and resolving conflicts between administrative

2Luo Haocai, A Great Achievement in Democracy and Legal System Construction: the 10th
Anniversary of the Promulgation of the Administrative Litigation Law, http://www.chinalawed
u.com/news/21601/21712/148/2004/12/ma177919293416121400260233_145881.htm.

http://www.chinalawedu.com/news/21601/21712/148/2004/12/ma177919293416121400260233_145881.htm
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Table 9.2 Number of administrative disputes heard by People’s Courts at all levels, 1988–2012

Year Cases
accepted
for first-
instance
trial

Cases
closed for
first-
instance
trial

Cases
accepted
for second-
instance
trial

Cases
closed for
second-
instance
cases

Cases
Accepted
for judicial
review

Cases
closed for
judicial
review

1988 8573 8029 2356 2218 489 447

1989 9934 9742 2908 2888 564 551

1990 13,006 12,040 3432 3325 602 538

1991 25667 25,202 6930 6708 1181 1031

1992 27,125 27,116 8334 8273 988 914

1993 27,911 27,958 7426 7584 1154 1162

1994 35,083 34,567 7699 7672 1345 1332

1995 52,596 51,370 9694 9536 1628 1512

1996 79966 79,537 11,454 11,365 1885 1910

1997 90,557 88,542 12,754 12,684 2230 2184

1998 98,350 98,390 14,330 14,220 2432 2339

1999 97,569 98,759 18,045 18,072 3182 3001

2000 85,760 86,614 19,743 19,404 2746 2918

2001 100,921 95,984 22,536 22,149 2967 2875

2002 80,728 84,943 27,674 27,649 1797 1867

2003 87,919 88,050 25,134 25,045 1833 1801

2004 92,613 92,192 27,495 27,273 1850 1852

2005 96,178 95707 29,448 29,176 1894 1780

2006 95617 95,052 28,956 29,054 1950 1870

2007 101,510 100,683 29,986 29,964 1098 2035

2008 108,398 109,085 32,920 31,366 1543 1521

2009 120,312 120,530 32,643 32,981 1358 1405

2010 129,133 129,806 35,334 35,188 1448 1578

2011 136,353 136,361 33,479 33,440 1564 1519

2012 129,583 128,625 32,549 32,584 1277 1287

Total 1,931,362 1,924,884 483,259 479,818 41,005 41,229

agencies and the public. But some existing problems are hindering the function of
administrative litigation.3

(1) A small number of administrative agencies are still resentful regarding admin-
istrative litigation and reluctant to cooperate in hearings. When a party files a
lawsuit, some administrative agencies and their staff do not treat the plaintiff
properly or participate in the litigation. Instead, some even interfere with the

3Ma Huaide, Mitigating Social Conflicts and Administrative Litigation System, Chinese Cadres
Tribune, 2011, issue 3.
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adjudication. A judge once commented in his paper that in China administrative
litigation faces myriad difficulties and the root cause is that judicial power is
trumped by administrative power and remains relatively weak. Some agencies
still do not understand or accept why the court is legally authorized to exam-
ine their administrative acts. They express resentment, refuse to cooperate and
sometimes even engage in obstruction of justice.

(2) Per capita number of administrative disputes is very low. Interested parties need
to enhance awareness of administrative litigation; besides they lack trust for the
judicial system.

The principle of “no complaint, no trial” has also been adopted by administrative
litigation, so litigation can only be initiated by the interested party whose rights are
infringed. Since the adoption of the Law, administrative litigation cases are very
few and it is very hard to sue administrative agencies. The per capita number of
administrative disputes is extremely low, which does not mean that administrative
agencies are very competent or that they rarely infringe upon the legitimate rights
and interests of citizens. Judging by the astronomical number of grievance complaint
letters, calls and visits received by the grievance petition agencies at various levels,
the small number of administrative disputes does not mean that the total number of
administrative disputes is low; rather, it is due to the fact that lots of disputes are not
filedwith the courts. One of the causes is the low rights and litigation awareness of the
potential plaintiff. China has a long history of self-sufficient natural economy where
people were under strong influence of the clan rule and Confucian culture, which
led to the lack of rights awareness and litigation concept among the public. Another
important reason is that, at present, judicial corruption is serious and worsening,
resulting in people’s distrust in courts and administrative litigation system.

(3) Administrative adjudication is obstructed and judges are not independent.

Over 20 years of administrative litigation practice suggests that judicial organs are
actually controlled by multiple non-judicial forces. The judicial power has an obvi-
ous tendency of being controlled by administrative and local authorities. There is a
popular saying in judicial practice, that “choosing a right court is half of the winning
battle”. China still has a long way to go to achieve independence for the courts and
the judges. Not only external environment of administrative adjudication needs to be
improved but also within the court system support needs to be provided to enhance
independence of adjudicatory bodies and judges.

(4) Trial quality needs to be improved.

Despite of impressive progress, many problems still exist in the adjudication of
administrative disputes, such as many cases that should be accepted by court are
actually rejected; it is common for the court to decide cases beyond the time limit;
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lawsuit withdrawal rate is too high and majority appeared to be “abnormal with-
drawal; and improper application of laws is also common.

(5) Administrative litigation system needs to be further advanced.

Administrative Litigation Lawhas been implemented inChina formore than 20 years
and during this period the Supreme People’s Court has issued quite a few Interpre-
tations and Provisions to improve the system. However, since the Law has not been
revised, many problems cannot be solved from the source. They include: the purpose
of administrative litigation not clear; the scope of case acceptance too narrow, the
scope of protected rights and interests not sufficient; and the level of first-instance
trial court too low. Besides, under the current system public interests administra-
tive lawsuits are not accepted, and provisions on the defendant of an administrative
litigation after administrative review are not reasonable.

These problems make it very difficult for the court to adjudicate the cases fairly
and independently. The cost of the plaintiff to bring an administrative lawsuit is very
high in terms that the party is faced with many non-legal risks when challenging the
powerful local government and its subordinate agencies. So, some of them would
rather pick other routes such as through grievance complaint petition to a higher level
or making a group incident or mass disturbance to attract attention. They seem to
believe that “the more trouble you make the more attention you get.” This way not
only the original conflict is not mitigated; it may trigger even more serious social
unrest.

9.3 Improvement of the Administrative Litigation System
and Revision of the Administrative Litigation Law

The administrative litigation system has played an important role in promoting
administration according to law, safeguarding the legitimate rights and interests of the
interested party, resolving administrative disputes, and maintaining social stability.
However, as the society develops, this Law needs to be revised to meet ever-changing
social requirements.

1. Purposes of administrative litigation.

Article 2 of the Administrative Litigation Law provides that the purpose of the Law
is protecting the legitimate rights and interests of citizens, legal persons and other
organizations, and safeguarding and overseeing the exercise of administrative power
by administrative agencies in accordance with the law. In practice, two problems
exist with the said provision.

First, it puts too much emphasis on ensuring administrative agency’s exercise
administrative powers in accordance with the law and weakens the purpose of pro-
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tecting the legitimate rights and interests of the interested party.4As a result, in prac-
tice, some courts refuse to accept cases that should be accepted, or fail to dismiss the
cases that should be dismissed. This also becomes an excuse used by the Party and
government leaders for interfering with administrative litigation. In some places, the
court even consults with the Party and government organs on the acceptance, hearing
and judgment of cases. Second, the said provision neglects the function of adminis-
trative litigation in settling administrative disputes. Consequently, some courts refuse
to accept administrative disputes in order to avoid conflicts that might be caused by
the litigation.

Some scholars, therefore, propose to add resolving administrative dispute as a
purpose of administrative litigation, and even a toppriority,5 with the ultimate purpose
as protecting the rights and interests of citizen, legal persons and other organizations.6

2. Scope of case acceptance.

The scope of accepted cases has been the most controversial issue in the theory and
practice of administrative litigation. Particularly since China entered historic trans-
formation, various social conflicts have been on the rise. More courts are trying to
avoid their duty of administrative adjudication by declaring that the case concerned
is beyond the scope of case accepted, thus failed to protect the legitimate rights and
interests of interested parties. With the growing demand for widening the scope of
accepted cases, in March 2000 the Supreme People’s Court issued the Interpreta-
tion on Issues Regarding the Implementation of Administrative Litigation Law. The
Interpretation defines the scope of accepted cases by means of generalization and
exclusion by enumeration. In other words, it provides a specific enumerated list of
matters that the scope of accepted cases does not cover. As long as the dispute is not
on the exclusion list, the interested party is in principle permitted to file an action
with the court. Although it is controversial whether the Supreme People’s Court has
gone beyond the scope of accepted case prescribed by the Law, the direction in which
the efforts were made should be affirmed.

Despite persistent and strong calls for the expansion of the scope of accepted
cases in administrative litigation, in reality, the number of administrative disputes
has stayed stubbornly small, never accounting for more than 2% of the total cases
handled by the court.7 By comparison, the number of grievance complaint letters,

4Ma Huaide, Problems of the Administrative Litigation Law and Suggestions for its Revision, Legal
Forum, Sept. 2010.
5GuoXiujiang,OverviewandOutlookon thePurpose of theAdministrativeLitigationLaw:Dynam-
ics of Legality Review and Administrative Dispute Resolution, Review and Outlook on China’s
Administrative Litigation Law, China University of Political Science and Law Press, Dec. 2006,
p. 804.
6MaHuaide, Protecting the Rights and Interests of Citizens, Legal Persons and Other Organizations
Should be the Fundamental Purpose of Administrative Litigation, Administrative Law Review, issue
2, 2012.
7Guo Xiujiang, Review and Outlook on the Purpose of the Administrative Litigation Law: Dynam-
ics of Legality Review and Administrative Dispute Addressing, Review and Outlook on China’s
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calls and visits totaled close to 20million, whichwas 20 times the number of adminis-
trative review and administrative litigation cases combined. Therefore, expanding the
scope of accepted cases in administrative litigation and improving judicial capability
are of great significance for protecting the legitimate rights and interests of the inter-
ested party and overseeing the exercise of power of administrative agencies.8 The
academia has suggested the following amendments for the scope of cases accepted:
using the method of generalization in defining the scope of acceptance; replacing
administrative acts with administrative disputes as the criterion for acceptance; and
listing for exclusion the types of disputes that are not suitable for administrative
litigation.

3. Parties to administrative litigation.

Parties to administrative lawsuits are the subjects in administrative litigation. The
qualifications for being a plaintiff or defendant, in particular, are directly related
to whether the party could obtain remedies through administrative litigation. In the
Administrative Litigation Law, there are two Articles regulating the qualifications of
a plaintiff. Article 2 provides that “if a citizen, a legal person or any other organization
considers that his/her/its legitimate rights and interests have been infringed upon by
a specific administrative act of an administrative agency or its staff, the party shall
have the right to bring a suit before a people’s court in accordance with this Law”.
Here “consider” is a subjective criterion, which is hard to apply in practice and it
has resulted in many controversies concerning the qualifications for a plaintiff in an
administrative lawsuit. In fact, plaintiff qualifications are closely related to the scope
of accepted cases. Some courts use “personal right and property right” prescribed
in Article 11 of the Law as a standing requirement to reject someone to be the
plaintiff. They insist that the plaintiff should be the person against whom the specific
administrative act is directed at, which impeded the interested party to seek remedy
of infringed rights through administrative litigation. To follow the general tendency
of relaxing restrictions on plaintiff qualifications, the Supreme People’s Court, in its
Interpretation in 2000, clearly defines plaintiff as citizens, legal persons and other
organizations whose interests are legally connected to the administrative act that the
lawsuit is filed against. Another problem closely related to plaintiff qualifications
is the public interest administrative litigation. In academia, there are controversies
over which organizations can, on behalf of the public, bring a lawsuit against an
administrative act that has harmed the general interest of the public. Some suggest
that the Procuratorate should shoulder this responsibility, and others suggest that
the law should expressly designate some social organizations for this matter. No
consensus has been reached. The issue also needs urgent attention when revising the
Law. Otherwise, the qualification requirements for plaintiff will remain incomplete
and the public interests cannot be fully protected.

Administrative Litigation Law, China University of Political Science and Law Press, December
2006, p. 804.
8Ma Huaide, Improving Administrative Litigation System to Promote Social Dispute Resolution,
Legal Information, Aug., 2011.
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Defendant is defined on the basis of the theory of administrative subjects. Due to
the complicated administrative management system in China, it is rather difficult to
determine the defendant in an administrative litigation. In many situations, the actual
administrative actor is not the defendant. The Interpretation of the Supreme People’s
Court attempts to clarify the definition of defendant in administrative litigation on
the basis of the administrative subject theory. Unfortunately, the defendant definition
has become even more obscure. In order to make it easier for the interested party to
exercise the right to litigation, the requirements for defendant determination should
be simplified in the revised version of the Law. Some scholars suggest that “whoever
did the act shall be the defendant”, which seems like a simple solution.

4. Jurisdiction of administrative litigation.

Jurisdiction of administrative litigation cases includes level of jurisdiction, regional
jurisdiction, and jurisdiction by order.When the lawwas drafted, the drafters believed
that jurisdiction system should facilitate lawsuit initiation of the interested party and
improve the court’s efficiency in handling cases. Generally speaking, a basic-level
court in a place where the case occurs wouldmake the jurisdiction easy for the parties
to file a case, make an answer, conduct investigation, collect evidence and imple-
ment the judgment. Also, jurisdiction of administrative disputes should be consistent
with criminal and civil cases. As for the level of jurisdiction, the Law prescribes that
basic-level courts are the first-instance court of administrative disputes by default. In
China, courts are set up according to geographical administrative divisions. Personnel
decision and financial supply of courts are controlled by the same-level administra-
tive division. When an administrative agency is sued, to avoid losing the case, the
defendant agency often tries to influence the judge from independently exercising the
adjudicatory power through power connections. Basic-level courts are under abso-
lute control of the local administrative power. In practice, the court usually exits as a
department of the local government. The administrative ranking system is applied in
the management of the court; yet the ranks of court officials are half-level inferior to
their counterparts of other government agencies. The court is also controlled by the
local government in terms of personnel, finance, and material supplies. In the Party
organization, the ranking of Party representatives of the courts is much lower than
their counterparts of the local government. Moreover, with highly localized control,
the court, is reduced to a tool of local protectionism, undermining unified judicial
standard by the rule of law. Under the current judicial system, when a county or
higher level people’s government is the defendant, the basic-level court is rarely able
to avoid interference and obstruction from the administrative agency, which greatly
undermines justice. Therefore, how to ensure independence of the court to uphold
justice is the important objective for the reform regarding jurisdiction level in admin-
istrative litigation. The Supreme People’s Court, in an attempt to suppress judicial
localization, has through its judicial interpretations designated more intermediary
courts as the first-instance court of administrative disputes. The academia also put
forward some solutions from different perspectives, such as further narrowing down
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the jurisdiction scope of the basic-level court; upgrading the level of regional juris-
diction; expanding the scope plaintiff’s choices of regional jurisdiction; setting up
circuit administrative tribunals; and establishing special administrative courts. The
objectives of the above are to promote fair adjudication; to make it easier for the
parties to participate; and to reduce the litigation cost and burden.

5. Types of judgment in administrative litigation.

The current Administrative Litigation Law prescribes four types of the first-instance
judgment, namely “affirming”, “revoking”, “performing” and “altering” It also spec-
ifies requirements for the application of each type of judgment. These judgments,
especially “affirming” and “revoking”, and their application requirements, for the
first time set up the systematic criteria for deciding the legality of administrative
acts, which has played a positive guiding role in building the administrative law
system in China. However, the four types of judgment are basically centered around
administrative acts and neglect the claims of the plaintiff, therefore encountered
some difficulties in practice. The Interpretation of the Supreme People’s Court on
the Law incorporates the claim of the party in the judgment consideration and adds
another two types, i.e., “legality declaratory judgment” and “dismissal of the litiga-
tion request”. This to a certain degree makes up for the deficiency of the provisions
in the Law.

However, as administrative adjudication further develops, the said six types of
judgment fall short of meeting the needs of various kinds of administrative disputes.
The amended provision still cannot effectively resolve administrative disputes, and
shows their limits in safeguarding the legitimate rights and interests of citizens and
the public interest. The problems are two folds: First, some types of judgment do not
match the purpose of administrative litigation. For example, as for the relationship
between the “affirming” judgment and the judgment of “dismissing the litigation
request”, when deciding the dispute between the object and subject of an administra-
tive act, the court, as an adjudicator, only needs to dismiss the case if the administrative
act is found lawful and reasonable; it is not necessary for the court to reinforce the
legal effect of the administrative act by “affirming” the judgment.

Second, the existing types of judgment are not suitable for new kinds of litigation,
such as public-interest litigation, litigation between administrative agencies, and
litigation regarding the parties’ status.9 Thus, social demands are not met and judicial

9Public-interest litigation is an action filed by citizens against unlawful practices of an administrative
agency for matters that are not directly related to the citizens’ own rights or legal interests but in
order to safeguard public interests. Citizens should be permitted to file an action for special disputes
concerning public laws. Litigation between agencies refers to an action in which the court, through
legal procedures, settle the disputes between administrative subjects over the allocation or exercise
of power. Such disputes should be settled by the court so as to ascertain power allocation, to prevent
agencies from overstepping the boundary of their powers or abusing powers, to reduce disputes
caused by power overlapping, and to improve management efficiency. Litigation of parties is an
action for declaring or establishing the legal relations between parties. It is an action with one side
of the said relation as the defendant and it is concerning legal relations in public law. Litigation of
parties is important for settling disputes between parties over administrative acts.
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resources are wasted. The academia suggests providing additional types of judgment
for those new litigation; expanding the scope of accepted cases; and increasing the
types of administrative litigation. Some other issues are also covered in the discussion
regarding revision of the Law, such as procedures of administrative litigation, the
third-party litigation, coordination between civil and administrative litigation, and
coordination between administrative review and administrative litigation.10

6. Statute of limitation of administrative litigation.

The statute of limitation of bringing an administrative lawsuit is prescribed mainly
in the Administrative Litigation Law and relevant Interpretations of the Supreme
People’s Court. The Administrative Review Law also includes some relevant provi-
sions. The following problems could be found in those provisions: (1) administrative
efficiency is over emphasized and the statute of limitation is too short. (2) The pro-
visions are vague. There is only one Article in the Administrative Litigation Law
regarding the statute of limitation, which fails to cover complicated circumstances
in practice. For instance, in case of non-service of the administrative decision to the
concerned party, what kind of limitation is proper and for how long; also in case that
the decision is served but the party is not informed of the right to litigation, how
should the time limit be calculated. (3) There are conflicts among these provisions.
Although the Administrative Litigation Law and judicial interpretations do not have
many provisions regarding the statute of limitation, and the ones they do have are
contradictory to each other. The first one is the starting date, which the Law and the
Interpretation have different ways of calculating. The second is that the statute of
limitation for administrative review inherently contradicts the statute of limitation for
administrative litigation. Article 9 of the Administrative Review Law provides that
citizens may apply for administrative review within 60 days from the date when they
are aware of the administrative act concerned. On the surface, the statute of limitation
for administrative review seems irrelevant to the statute of limitation for administra-
tive litigation. However, they are inherently related and even contradictory with each
other. Since the statute of limitation for administrative review is obviously shorter, so
if the party has an option to choose either review or litigation, they may initiate liti-
gation even after the statute of limitation for administrative review is over. However,
according to the existing laws, in some cases the party must apply for administrative
review first before initiating an administrative lawsuit, and if the statute of limitation
for review is over, then the party also loses the chance of litigation. This will deprive
the party’s right for judicial remedy and undermines the legal principle that the parties
should have equal time and opportunity for obtaining legal remedies. The statute of
limitation for administrative review is apparently shorter than that for administrative
litigation. In cases where administrative review is a required prerequisite for admin-
istrative litigation, then the party who exceeds the statute of limitation for review
will not be able to file for litigation. (4) The basic provisions of statute of limitation
are defective without suspension or extension of limitation.

10Ma Huaide, Improving the Administrative Procedure Law and Categorization of Administrative
Litigation, Jiangsu Social Sciences, issue 5, 2010.
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Considering the flaws in current legislation and practical problems, we make
the following suggestions on revising the statute of limitation for administrative
litigation: (1) change the current cumbersome and impractical limitations to one
year starting from the datewhen citizens, legal persons or other organizations become
aware or have reason to know about the administrative act that has infringed their
legitimate rights and interests. Where a real estate is involved, the longest protection
term is suggested 20 years from the date when the administrative act is committed,
or 5 years for other administrative acts from the date when the administrative act
is committed. (2) Adding provisions on extension and suspension for the statute of
limitation for administrative litigation, which is an important matter that should be
specified in the Law.11

7. The key to improving administrative litigation is the reform of administrative
adjudication system.

The report of the 18th National Congress of the CPC points out that the rule of law
is the basic way of state governance and administration; it is imperative to ensure
that laws are made scientifically, enforced strictly, justice administered impartially,
and everyone abides by the law; more importance needs to be attached to the rule of
law in state governance and social management. Secretary-General of the CPC Xi
Jinping directs that fairness and justice should be felt by people in every single case.
The 24-year-old Administrative Litigation Law has contributed, to a certain extent,
to settling administrative disputes, but with economic and social development and
the increased disputes, the Law can no longer meet the new demand of establishing
a government by the rule of law and requires immediate modification.

(1) The current situation of China’s administrative adjudication system.

The practice of administrative litigation has exposed that main challenges facing the
administrative litigation lie with particular problems in the administrative adjudica-
tion system, which have greatly hindered its function. The problems are: (1) it is
very hard to avoid outside interference, which seriously undermines the fairness of
adjudication. (2) Enforcement of the judgment has become a serious challenge. (3)
The low-efficiency of adjudication makes it hard to ensure its quality. (4) Judicial
authority is lacking, especially in administrative adjudication.12

(2) Reform choices.

The problems discussed abovemake it difficult for administrative litigation to play its
role in overseeing administrative power and resolving administrative disputes. There-
fore reform is imperative. At present, three reform plans have been proposed. First,
designating higher-level courts to hear administrative disputes; increasing choices of

11Ma Huaide, Problems of the Administrative Procedure Law and Suggestions for Its Revision,
Legal Forum, Sept. 2010.
12Ma Huaide, The Purposes of the Reform of Administrative Adjudication System: Setting up
Administrative Courts, Law Application, July 2013.
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jurisdiction and designated jurisdiction; relatively centralizing adjudication power;
allowing the plaintiff to choose a third-party court jurisdiction; upgrading the hearing
court level: when a government is sued, the plaintiff has the right to request the court
at one-level higher than the defendant agency to hear the case.

Second, on the basis of the existing administrative adjudication system, set up
administrative tribunals and circuit tribunals under the Supreme People’s Court and
the provincial high people’s court, for the advantage of the specialty and timeliness
of the tribunals. They are convenient for the parties to attend; can resolve the situation
where the basic-level court refuses to accept the case; enforcement agency delays in
taking action; and the administrative agency refuses to implement the judgment.

Third, following the example of continental law countries and establish special-
ized administrative courts to handle administrative disputes.13

(3) Establishing administrative courts.

As the current administrative adjudication system is in an all-round crisis situa-
tion, a systematic structural reform must be adopted. The first and second proposals
mentioned above, though practical, could not solve the fundamental problems. The
purpose of reform is not to treat the symptoms but to cure the root cause; therefore,
the only way out for the reform is to set up an independent set of administrative courts
that is vertically under the supervision of the Supreme People’s Court. This way not
only the control of local governments and judicial localization can be rid off, but also
the court can effectively adjudicate some highly specialized administrative disputes
over intellectual property, tax, and land. At the same time, the system can oversee
all levels of governments to exercise administrative power by law, and ensure that
the central government’s administrative decrees are carried out without obstruction.
In addition, this kind of system is conducive to enhancing judicial fairness and effi-
ciency through relatively centralized adjudication power. It is also helpful for judges
to accumulate experience in administrative adjudication and therefore improves the
quality of case handling.

Under the current legal framework, the Constitution and the Organic Law of the
Courts do not cause obstacles to the establishment of administrative courts. With
the rich experience gained in administrative adjudication for many years, setting
up administrative courts does not require a large amount of additional personnel,
financial andmaterial resources; norwill it producegreat backlash against the existing
administrative adjudication system or suffer cultural impediment. The system design
of the administrative courts should include the following.14

(1) The organizational structure can be set up with three levels of courts — the
High Administrative Court, Appellate Administrative Courts, and Ordinary Admin-
istrative Courts, with the second-instance judgment as the final decision. In terms of
hierarchy, only the Supreme People’s Court will set the relatively independent High
Administrative Court as the court of last resort for administrative disputes. Both

13Ibid.
14Ibid.
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Appellate Administrative Courts and Ordinary Administrative Courts are directly
under the administrative court system. All levels of administrative courts are inde-
pendent in terms of organizational relationship, separate from the people’s courts
at various levels and not subordinate to any of them. Each province, autonomous
region and municipality will have an appellate administrative court and several ordi-
nary administrative courts. The establishment of administrative courts will avoid
geographical overlapping, changing the existing pattern that court jurisdiction cov-
ers the same area as administrative jurisdiction.

(2) The duties, powers and the scope of accepted cases of administrative courts.
After setting up administrative courts, the scope of accepted cases in administrative
litigation should be expanded. Administrative courts may review internal administra-
tive acts and abstract administrative acts as long as it is necessary for judicial power
to impose restriction.

(3) The personnel of administrative courts will be composed of a president, vice
president and several judges. The President of the High Administrative Court shall
be nominated by the President of the Supreme People’s Court and appointed by the
Standing Committee of National People’s Congress. All other personnel shall be
appointed by the Standing Committee of NPC according to the nomination of the
President of the Supreme People’s Court. The president, vice president, and judges of
appellate administrative courts and ordinary administrative courts shall be nominated
by the President of the High Administrative Court, and appointed by the Standing
Committee of National People’s Congress. The qualifications for judges and the
source of judge selection should be strictly controlled so as to guarantee the high
quality of the judges.

(4) Institutional guarantee of administrative courts. To make sure that administra-
tive courts can exercise adjudicatory powers independently and avoid interference
of administrative agencies, the expenditure of administrative courts shall be totally
funded by state revenues instead of revenues of local governments. Management of
personnel, finance and assets shall be exclusively controlled by the High Adminis-
trative Court. Budgets and plans for establishment expenditure and personnel shall
be gathered and sorted out by the High Administrative Court and submitted to the
legislature NPC through the Supreme People’s Court instead of being controlled by
administrative agencies. Matters, such as formulation of budget, management and
allocation of funds, and hire and fire of, may first be provided by the revised Admin-
istrative Litigation Law, and thereafter by a specialized organic law of administrative
courts. Besides, institutional guarantee should be provided to ensure independence
of judges in administrative courts.

All in all, the reform of administrative adjudication system is critical to the reform
of administrative litigation system and the judicial system as a whole. Setting up
administrative courts is an essential approach to reform administrative adjudication
system. Thus administrative courts can fundamentally overcome the deficiencies
in the administrative adjudication system, as well as offers a feasible solution for
China’s judicial reform.



Chapter 10
State Compensation and Government
Accountability

10.1 The History of State Compensation System

In a democratic political system, the government is but a part of the society and does
not have privileges. It is a special legal person that serves the public interest and
the people and it is endowed with rights and capacity to stand in legal relationship
with other entities. If and when the government infringes upon the rights of citizens
through the act of its agencies, it ought to compensate the victim just like any other
legal persons and entities. The State compensation system is a showcase of state
accountability. Before the 1870s, the State was exempted from legal liability under
the rule of state immunity. Thereafter the state liability system was first introduced
in Europe in the form of compensation for wrongful convictions. After WWII, the
State compensation system became common worldwide. The earliest provision on
State compensation in China was in the draft Constitution of 1934. Its Article 26
provides that “civil servants who infringe on the people’s freedom and rights shall
be punished and held liable both criminally and civilly. In addition the victim can
make claims for compensation from the State in accordance with the law.” In Decem-
ber, 1946, the Constitution Assembly of the Nationalist Party (Kuomintang) adopted
the draft Constitution, symbolizing that the Republic of China officially recognized
the State compensation system. Prior to the founding of the People’s Republic of
China, the Chinese Communist Party (CPC) also adopted infringement compensa-
tion of public officials in revolutionary base areas. For instance, Article 10 of the
Human Rights Protection Regulations of Shandong Province adopted during theWar
against Japan’s Aggression provides that “government functionaries who infringe on
people’s freedom and rights shall be punished and held liable both criminally and
civilly. In addition, the victim can claim compensation according to law.” Since the
founding of the People’s Republic of China, China’s State compensation system has
undergone the following four stages.
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1. Establishment of Constitutional Principles for State Compensation (1954–1985).

In January 1954, the Provisional Regulations for HarborManagement of the People’s
Republic of China was adopted. Its Article 20 provides that “if the port authorities
forbid vessels to depart from the port on no legal ground, the vessel owner can claim
compensation for direct damages and reserve the right to sue the port authorities.”

Article 97 of the 1954 Constitution provides that “people have the right to be
compensated for the loss caused by public officials’ infringement of their rights.”
This was the first time that the State compensation system was recognized by New
China’s Constitution. But the 1975 and 1978 versions of the Constitution did not
mention State compensation. The 1982 Constitution provides in Section 3, Article
41 that “people have the right to be compensated according to law for the loss caused
by government agencies’ and public officials’ infringement of their rights”. This
resumed the State compensation provision of the 1954 Constitution and provided
constitutional basis for the state compensation system.

2. Applicable Civil Compensations (1986–1989).

Article 121 of the General Rules of the Civil Law provides that “if a government
agency or its personnel, while performing its duties, encroaches upon the lawful
rights and interests of a citizen or legal person and causes damages, it shall bear civil
liability.” In the tort system, this Article is usually referred to as the tort liability
of the government agency; and civil law scholars regard it as one of the special
tort liabilities. Even though the provision in the General Rules of the Civil Law
was unsophisticated, it, for the first time, gave citizens the right to claim for State
compensation. After that, courts in China began to accept and hear cases on State
compensation under the civil procedure, marking the beginning of China’s practice
on State compensation.

Following the General Rules of the Civil Law, some specific laws also included
provisions of State compensation. Article 42 of the Regulations on Administrative
Penalties for Public Security passed in 1986 provides that “public security organs
shall acknowledge their mistakes to those who are wrongly punished and return the
fines and confiscated property; where the legal rights and interests of those punished
are infringed upon, compensation shall be made for the loss.” Article 54 of the
Customs Law (1987) provides that “if the Customs causes damage to any inward
and outward goods or articles while examining them, it shall compensate for actual
loss from such damage.”

3. Administrative Compensation as a Distinct Category (1989–1994).

The Law of Administrative Procedure promulgated in 1989 made the first attempt to
separate State compensation (administrative compensation only) from the civil law
compensation. With the form of administrative compensation litigation, the Law of
Administrative Procedure actually solved several core substantive problems in State
compensation, shaped up the system, and laid a solid foundation for the State Com-
pensation Law. Article 67 of the Law of Administrative Procedure provides that a
citizen, a legal person or any other organization who suffers damage because of the
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infringement of the party’s lawful rights and interests by a specific administrative act
of an administrative agency or its personnel, shall have the right to claim compen-
sation. If a citizen, a legal person or any other organization makes a separate claim
for damages, the case shall first be handled by an administrative agency. If disagrees
with the decision of the administrative agency, the party may file a suit in a people’s
court. Mediation is applicable in compensation litigation.

Article 68 of the same law provides that if a specific administrative act of an
administrative agency or its personnel infringes upon the lawful rights and interests
of a citizen, a legal person or any other organization and causes damage, the admin-
istrative agency shall be liable for compensation. After paying the compensation, the
administrative agency shall order its personnel who committed intentional or gross
mistakes in the case to bear part or all of the damages.

Article 69 of the same law provides that the compensation shall be paid as expen-
diture of the government budget at various levels. The administrative agency respon-
sible for causing the compensation may be ordered to bear part or all of the damages.
Specific measures shall be formulated by the State Council.

Roughly at the same time when the Administrative Procedure Law was passed,
the Standing Committee of the National People’s Congress assigned its Legislative
AffairsCommission to study anddraft theStateCompensationLaw.TheWorkReport
of the NPC Standing Committee (1991) stated that six laws need to be drafted and
the State Compensation Law was one of them. In 1993, the CPC Central Committee
proposed to establish accountability and compensationmechanism for unlawful exer-
cising of power in the document entitled the Decision of the CPC Central Committee
on Certain Issues in Establishing a Socialist Market Economy.

4. Comprehensive Setup of State Compensation (1995–present).

The draft State Compensation Law was submitted to the 8th NPC Standing Com-
mittee for deliberation in 1993, and the State Compensation Law of the People’s
Republic of China was adopted at the 7th session of the Standing Committee of the
8th National People’s Congress on May 12, 1994 and came into force on January 1,
1995. It marked the establishment of a relatively comprehensive and systematic State
compensation system in China. Along with the Law of Administrative Procedure,
it plays an important role in protecting the right to claim State compensations of
citizens, legal persons and other organizations and ensuring that State organs abide
by laws when excising powers.1

The main provisions of the State Compensation Law are as follows: (1) the Law
follows the principle of liability for violation of the law. Under this principle, the
State shall only be liable for compensationwhen an administrative agency or its func-
tionaries, in exercising their administrative powers, infringe upon the lawful rights
and interests of citizens, and thereby causing damage to them. This is an objective
principle of single liability. It distinguishes State compensations from State remu-
neration. State compensation is based on unlawful acts, while State remuneration

1The Work Report of the NPC Standing Committee by Tian Jiyun at the 3rd session of the Standing
Committee of the 8th National People’s Congress on March 11, 1995.
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refers to lawful acts. (2) The Law incorporates administrative compensation, criminal
compensation, and judicial compensations in a comprehensive way. It also combines
substantive law with procedure law by defining the scope of State compensation and
setting the standard, procedures and method of calculation of compensations. (3)
The State Compensation Law specifies procedures for administrative compensation
and criminal compensation respectively.

The State Compensation Law not only improved the state legal liability system,
but also provided system safeguard for citizens’ rights. But the implementation of
the Law was not satisfactory. Some even mocked it by calling it the “Law of No
Compensation from the State.” To respond to the call for change from all directions
the Law was revised by the Decision on Revising the State Compensation adopted
on April 29, 2010 at the 14th session of the Standing Committee of the 11th National
People’s Congress and it took effect on December 1, 2010. The 29th session of the
NPC Standing Committee made the second revision in 2012 and it came into force
on January 1, 2013.

10.2 Revision of the State Compensation Law

The second revision focuses on the issues that emerged since the promulgation of the
State Compensation Law. Its purpose is to provide full remedy to the victim, protect
the legitimate rights and interests of citizens, legal persons and other organizations,
and ensure that the State organs exercise their powers in accordance with the law.
The revised State Compensation Law makes the following innovations:

1. Evolving from single liability for violation of the law to a diverse State com-
pensation liability system, expanding the scope of compensation, and further
clarifying the State liability for compensation.

There are several principles for determining the liability, such as liability for violation
of the law and liability for mistakes. Since liability for violating the law is relatively
clear and objective, so it was adopted by the 1995 State Compensation Law. Article
2 of the original version of the Compensation Law provides that “where State organs
or State functionaries execute their functions and powers in violation of the law and
thus infringe upon the legitimate rights and interests of citizens, legal persons and
other organizations, and thereby causing damage to them, the victims shall have the
right to claim State compensation in accordance with the law.” This single liability
principle suggests that if and only if the act of State organs or State functionaries,
in performing official duties, violate the law, infringe upon the legitimate rights and
interests of the citizens, legal persons and other organizations, and cause harm to
them, then compensation should be made for the harm. If the official act does not
violate the law, even if they cause damage, the State shall not bear the compensation
liability. Although this principle to some extent is justified, its drawbacks are becom-
ing increasingly conspicuous. For instance, sometimes it is difficult to set the criteria
for “violation of the law”. Under this principle, damage caused by factual acts, by
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administrative acts excluded from administrative litigation, and by public facilities
cannot be included in the scope of State compensation.

Section 1, Article 2 of the revised Law provides that where the State organ or its
functionary in performing its duties infringes upon the lawful rights and interests
of citizens, legal persons and other organizations, and thereby causing damage to
them, the victim shall have the right to claim State compensation in accordance
with this Law. Compared with the original provision, the new version deleted the
term “in violation of the law”, which indicates that liability has evolved from single
liability for violation of the law to a diverse liability system. This change further
expands the scope of State compensation. For example, Section 3 of Article 3 and
Section 4 of Article 15 of the original Compensation Law provides that if a State
organ or its functionary uses or instigates violence such as beating, and thereby
causing bodily injury or death of a citizen, the victim is entitled to compensation.
In the new State Compensation Law, Section 3 of Article 3 provides that using or
instigating or indulging violence such as beating and abuse, and thereby causing
bodily injury or death to a citizen, such situation is under the scope of administrative
compensation. Section 4 of Article 17 provides that citizens who have been subject
to torture, bodily injury or death as a result of the use of violence such as beating by
a government functionary or instigated or indulged by a functionary are entitled to
criminal compensation. The new version of the law makes violent behavior such as
beating and abuse by instigation or indulgence by a government functionary eligible
for compensation. Article 17 of the newState Compensation Law also provides that if
after the arrest the criminal charge is dropped or not prosecuted; or the person is found
not guilty in the original trial, or found innocent in a retrial through the procedure
of trial supervision, but the original sentence has been executed, the person is still
entitled to compensation. In other words, as long as the person is found not guilty in
a retrial, compensation should be made to the victim, whether or not the judge had
fault or violated the law in the original trial. In terms of criminal compensation, the
new Law combines, liability for violation of the law and consequence liability. The
State is liable not only for illegal detention, but also for legal detention that exceeds
the time limit and for wrongful arrest.

The new Law has made some improvements over the original version, but objec-
tively speaking, the liability system for State compensation is still a work in progress.
Based on different situations, the principle of accountability of official duties with
or without fault need to be established to ensure that all violations of the citizens’
legitimate rights and interests are compensated with proper remedy.

2. Raising Compensation Payment Standard and Adding Compensation for Emo-
tional Sufferings.

The State compensation standard set by the original State Compensation Law was
quite low. Thiswasmainly becausewhen the lawwasmade, the financial resources of
the State were rather limited. As a result, only direct losses specified in the law were
recoverable. The revised Law makes more specific provisions on the compensation
standard. (1) The compensation standard for the right to life and health is raised.
Article 34 provides that, where a bodily injury is made, medical expenses, nursing
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cost as well as lost income due to missed working time shall be compensated. Daily
compensation for lost income shall be assessed according to the State average daily
pay of staff and workers in the previous year, and the maximum shall be five times
of the said average yearly pay. Here nursing cost is added to the compensation. In
the case of partial or entire loss of ability to work, medical expenses, nursing cost,
disability aids cost, rehabilitation expenses, and disability compensation shall be
paid. The disability compensation shall be determined in accordance with the degree
of lost work ability based on the disability scale set by the State. The maximum
amount of compensation for loss of work ability shall be twenty times the State
average yearly pay of staff and workers in the previous year. In the case of total loss
ofwork ability, living expenses shall also be paid to personswho cannotwork but have
been supported by the disabled. The added compensations by the new Law include
nursing cost, disability aids cost, rehabilitation cost, cost for continued treatment
and other necessary expenditures incurred due to the disability. (2) Compensation
standard for property right is recognized as part of the indirect loss. Article 36
provides that for returned fines, confiscatedmoney, unfrozen deposits and remittance,
interests shall be paid based on the bank deposit rate over the same period. (3) The
greatest improvement of the new Law is adding the provisions on mental injury.
Article 35 provides that a State organ or its functionary’s violation of law may not
only infringe upon a citizen’s personal freedom and the right to life and health, but
alsomay causemental injuries. Therefore, the revisedLawprovides that in the case of
mental injury, the State shall eliminate the negative effects, restore reputation of the
injured party, and make an apology; if the infringement causes serious consequence,
appropriate solatium shall be paid by the State.

3. Simplifying the State Compensation Procedures and Defining the Burden of
Proof.

Under the original Compensation Law, the first procedure for compensation is to
confirm infringement. The prerequisite of demand for compensation is the confirma-
tion from the judicial organ for wrongful detention, wrongful arrest, miscarriage of
justice, or other unlawful acts committed when executing their functions and powers.
In practice, such organs liable for compensation often deny or delay the confirma-
tion with various excuses. When claimants appeals to a higher authority they seldom
get satisfactory results. This actually deprives the claimants’ right to compensation.
Since the handling of criminal cases involves more than one judicial organ includ-
ing the police, the procuratorate and the court, the confirmation process can be very
cumbersome and it is often used as a means to avoid compensation. As a result, the
State compensation procedures are obstructed, and the rights and interests of victims
undermined.

The revised State Compensation Law removes the confirmation procedure and
reduces the steps in the application for compensation. When designing specific pro-
cedures, the revised Law emphasizes more on the responsibility of liable organs.
Under the new Law, when a claimant applies for compensation, the State organ liable
shall, make a decision within two months from the date of receiving the application.
If payment is not made within this period, or if the claimant is not satisfied with the
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amount of compensation, the claimant may apply for administrative review to the
next higher level of the liable agency. And if the claimant disagrees with the review
decision, a compensation request can be filed with the compensation commission of
the court. This offers a procedure safeguard of the claimant’s right to legal remedy.

The revised Law partly strengthens the liable State organ’s burden of proof.
According to Article 15, where a citizen dies or loses the ability to act when the
person is detained or personal freedom restrained due to compulsory administrative
measures by a State organ liable, this organ shall provide evidence to prove whether
there is a causal relationship between its conduct and the death or loss of ability to
act of the citizen.

4. Improving the Compensation Payment System to Guarantee Payment.

As there were no specific provisions in the original Law regarding the compensation
payment mechanism, there was no legal safeguard for the payment of compensation.
The current practice is that once the compensation liability is determined, the liable
organ shall advance the compensation, and then applies to the financial authority
of the same level for reimbursement. There had been quite a few compensation
payment problems during the decade after the State Compensation Law was first
implemented. Some relatively poor regions’ budgets did not have State compensation
expenditure. Although the Measures of the State Council on the Management of the
State Compensation Expenses provided that compensations shall be advanced by the
liable organ first and then be reimbursed by the State budget. But in practice, due to
budget reform in recent years, the budget of each agency is increasingly meticulous,
and many State organs had no fund for the advance. The revised State Compensation
Law improves the payment mechanism by providing that the State compensation
expenses should be included in the budget of all levels. The claimant can apply for
compensation to the liable organ with the proper legal document such as a written
decision or mediation agreement on compensation. The liable organ is obligated to
apply to the finance department for compensation payment within seven days upon
receiving the claimant’s application, and the relevant financial department shall make
the payment within fifteen days after receiving the payment application.

10.3 Responsible Government and the Development
of Administrative Accountability System

In its narrowest sense, government liability refers to the negative legal consequences
borne by the government organs and their functionaries for unlawful exercise of
power. The established State compensation system is one form of State liability,
where the State is held accountable for damage caused to the legitimate rights and
interests of citizens, legal persons, and other organizations. This system has played
a positive role in safeguarding people’s rights, overseeing State organs and their
functionaries, and raising the legal accountability awareness of the State and the
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government. Yet the social development and further understanding of government
liabilities have made it clear that the State compensation system cannot cover all
legal liabilities of the government.

The government infringement liability for compensation has been aggravating
since the mid 20th century, which is manifested in the following aspects: the scope of
government compensation liability has been expanded to covering almost all domains
of administrative management; a liability determining system has been established
combining liability without fault, liability for consequences and liability with fault;
the criteria for compensation have been relaxed; the compensation standard has been
raised; and the remedial function strengthened. The development of the government
liability system to some extent facilitates the expansion of governmental functions.
In the context of building a government based on the rule of law, forming an all-round
understanding of government liability and regulating government liability through
legislation becomes all the more important. Government responsibility should be
understood in a broader sense, including the government’s social responsiveness,
obligation and legal liability. It demands that the government be able to respond to
the social demand and take positive measures to fulfill the needs and interests of the
public justly and efficiently.2

Responsible government is an inevitable trend in the development of modern
democracy and provides the basic foundation for a just and efficient government. To
establish a responsible government, the first step is to regulate government responsi-
bility through legislation. In accordance with the Constitution of the People’s Repub-
lic of China, the mandatory responsibility of the government includes safeguarding
the rights of citizens, protecting public interests, maintaining public security and
public order, and improving the environment. Secondly, the government should exe-
cute its functions and powers justly though ways mandated by the law and fulfill
its legal obligations. Thirdly, to ensure the fulfillment of government responsibility,
an accountability system should be established under strict oversight, which should
include both the State compensation system as the government responsibility as well
as the administrative accountability system for liability of individual officials.

The development of State compensation and administrative accountability system
in China gives rise to the concept and system of responsible government. Admin-
istrative accountability, especially accountability of officials, helps strengthen the
building of a responsible government. The idea of accountability of officials in China
can date back to the remarksmade byDengXiaoping in the ExpandedMeeting of the
Political Bureau of the CPC Central Committee on August 18, 1980. He instructed
that “the officials should shoulder their responsibilities instead of evading them, and
those who derelict their duties should be held accountable.” In fact, the earliest case
of accountability of officials took place in the same year, when the drilling ship Bohai
2 sank and the then Vice Premier Kang Shi’en was recorded a major demerit. Kang
Shi’en was the highest-ranking official that has been held accountable for adminis-
trative failures. In the twenty years that followed, more administrative accountability
cases happened, but they caught little public attention. Since the year 2000, with

2Zhang Chengfu, On Responsible Government, China Renmin University Journal, issue 2, 2000.
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increased production safety accidents, accountability received renewed attention.
On April 21, 2001, the State Council issued Provisions of the State Council on
Investigation for Administrative Accountability for Extraordinarily Serious Safety
Accidents. On August 9, 2002, the General Office of the CPC Central Committee
and the General Office of State Council released the Interim Measures of Admin-
istrative Accountability for Causing Incidents Involving Adding Extra Burden for
the Farmers. During the outbreak of Severe Acute Respiratory Syndrome (SARS)
in 2003, Zhang Wenkang, the then Minister of Health and Meng Xuenong, the then
Mayor of Beijing, were held accountable for hiding information about the epidemic
outbreak and for failure to respond. This led to a nationwide accountability drive.3

The accountability system is an important part of the State political system and the
State oversight ability. A sound and effective accountability system is an importance
sign for amature country under the rule of law. Therefore, improving the accountabil-
ity system and establishing a responsible and transparent government based on the
rule of law has becomes a fundamental objective for reforming the modern adminis-
trative system. Compared with Western countries, the administrative accountability
system in China still needs to be improved. This calls for efforts on both the macro
and micro levels.

1. The development of responsible government and administrative accountability
system depends on the design and operational status of other related systems.
Therefore, analyzing relevant factors and improving the relevant systems become
all the more essential for promoting the development of administrative account-
ability system in China.

(1) Enhancing legal literacy of administrative personnel, regulating the exercising of
state power and keeping it in check. The Report to the 18th National Congress of the
CPC asserts that in the course of reform, promoting the rule of law is the greatest con-
sensus. Rule of law runs through the whole process of reform and development and
covers all areas of the economic, political, cultural, social, and ecological progress.
Rule of law not only provides strong support for all reforms but also is a consensus
reached in the process of deepening reforms and promoting scientific development.
It must be maintained in the long term and become the basic approach of governance
of the Party and the way of thinking of leading officials.4 Leading official should
set a good example for others in this respect. Civil servants should abandon the idea
of rule of man, enhance their legal awareness, and get used to “rule of law” way of
thinking and acting, which is critical to forming the belief system of the rule of law.5

In addition, to achieve the goal of establishing a moderately prosperous society in
all respects and building a government based on the rule of law by 2020, the means
of regulating the State power and keeping it in check become all the more important.

3Shi Shuwei, Current Situation and Path Choice Concerning the Administrative Accountability
System in China, Guangming Daily, Oct. 15, 2010.
4Ma Huaide, Rule of Law Is the Greatest Consensus about Future Reform and Development, http://
www.legaldaily.com.cn/bm/content/2012-11/14/content_3982765.htm?node=20737.
5Ma Huaide, How to Cultivate the Belief of Rule of Law, People’s Forum, issue 16, 2013.

http://www.legaldaily.com.cn/bm/content/2012-11/14/content_3982765.htm%3fnode%3d20737
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The Report of the 18th National Congress of the CPC and remarks of government
leaders thereafter all emphasize that the basic idea for realizing this goal is to regulate
the State power and keep it in check through system building. Whether in reforming
the governance structure or in improving the Party’s leadership role, or whether in
combating corruption or in declaring the government transparency and ensuring no
organization or individual is above the law, the common theme is restraining the
State power and keeping it in check. This is critical to promoting the rule of law and
building a responsible government.6

(2) Improving institutional checks for power and reforming administrative law
enforcement mechanism.

First, in terms of the anti-corruption legal framework, China has promulgated the
Criminal Law, the Law on Administrative Oversight, and the Implementing Regu-
lations for the Administrative Oversight Law and other statutes. It also issued many
policy directives. These are large in number and cover almost all areas in which cor-
ruption may occur. Even so, corruption is still rampant. This may be attributed to the
absence of key legal framework for exercise of power, such as procedure regulation
for major decisions-making, the status of government information disclosure regu-
lation not high enough in the legal hierarchy, and no legal basis for human resources
management.7

Second, access to legal remedies and power oversight need to be improved.

(a) Redefining the role of discipline inspection and supervision. For a long time, the
discipline inspection and supervision organs of all levels have cooperated with
the administrative agencies in carrying out safety inspection, joint law enforce-
ment inspection, efficiency supervision, and supervision on online administra-
tion services. However, some problems have emerged in this process. The most
important one is that the disciplinary organs undertake a lot of work beyond
their statutory duties. As a result, the principle of functions mandated by law
is violated. Sometimes the disciplinary organs are even sued when supporting
the work of law enforcement organs for lack of legal ground in their actions.
Therefore, the role of discipline inspection and supervision should be properly
defined, and the statutory powers and duties of the disciplinary organs should
be specified. The disciplinary organs should execute their powers and perform
their duties in keeping with the Law on Administrative Supervision. Only in so
doing can they exercise proper supervision and play a better role in building a
responsible government.8

(b) Removing obstacles in administrative review and administrative litigation and
improving judicial credibility. The Report of the 18th National Congress of the
CPC claimed judicial credibility as an important part of building a moderately

6Ma Huaide, The Key to Build a Law-Based Government, Integrity Culture Studies, issue 4, 2013.
7Ma Huaide, Three Laws Need to Be Made to Combat Corruption from the Root, Renmin.com,
http://theory.people.com.cn/n/2013/0227/c112851-20620675.html.
8Ma Huaide, On the Role of Inspection and Supervision by Disciplinary Organs, http://www.e-go
v.org.cn/news/news006/2014-02-07/147590.html.

http://theory.people.com.cn/n/2013/0227/c112851-20620675.html
http://www.e-gov.org.cn/news/news006/2014-02-07/147590.html
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prosperous society in all respects. As Xi Jinping put it, “we should deepen
reform of the judicial system and ensure that the judicial and procuratorial
powers are executed independently and impartially in accordance with the law,
so that the people can see justice in every judicial case.” The influence of local
and administrative authority over judicial functions should be removed, and the
role of judicial power in overseeing and restricting administrative power should
be restored.9

(c) Redefining the functions of grievance complaint letters and visits. Instead of
being used to settle disputes, grievance complaints should return to their orig-
inal function of supervising government work through the voice of people’s
sentiments.10

To build a responsible government, China should also reform the current admin-
istrative law enforcement system, which is required by the Decision of the CPC on
Major Issues Concerning Comprehensive Deepening of the Reform. There are many
problems in this regard based on the Constitution, the administrative organization
laws, relevant regulations, and the law enforcement practice. The most conspicu-
ous ones include stratified enforcement, dislocation of power from responsibility,
weak foundation, poor collaboration, muddled boundaries, overlapping functions,
self-serving practice, insufficient supervision and absence of accountability.11

As the administrative law enforcement system has not yet been fully straightened
out, problems such as difficulties and conflicts in enforcement, nonfeasance, selective
enforcement and entrapment have triggered strong public concern. These problems
not only undermine the authority of law enforcement and reduce its efficiency, but
are also inconsistent with the goal of building a government based on the rule of
law. In recent years, many regions have been experimenting with administrative law
enforcement reform measures. Yet few of these reforms and experiments produced
satisfactory results. The main reason is that many problems are institutional and
cannot be solved at the grassroots level. Top-down design is needed to address the
root cause, to find a way out of the current dilemma and to lay a firm foundation for
the building of a responsible government based on the rule of law.

2. The administrative accountability system has its unique features. In addition to
providing a sound institutional environment through reforms at the macro level,
the responsible government and administrative accountability also need to be
fine-tuned at the micro level.

(1) Transforming from internal accountability to external accountability.

Currently China practices the internal accountability system, which means Party
cadres are held accountable by Party organizations and administrative officials held

9Ma Huaide, The Key to Improving Judicial Credibility, People’s Judicature: Application, issue 9,
2013.
10Ma Huaide, Be Vigilant to the Phenomenon of Believing in Grievance Petitions Rather Than the
Law, Study Times, Jan. 25, 2010, p. 005.
11Ma Huaide, Establishing a Comprehensive, Authoritative and Standard Administrative Law
Enforcement System, China Party and Government Official’s Forum, issue 12, 2013.
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accountable by administrative agencies. The Inner-Party Supervision Regulations
(for trial implementation) released on February 18, 2004, has provisions on inquiry
and questioning, dismissal or replacement. Regulations of the Communist Party of
China on Disciplinary Actions specifies the disciplinary actions for Party cadres who
committed nonfeasance andmalfeasance. The Outline for Promoting Administration
by Law in an All-RoundWay issued in April, 2004 provides that integration of power
and responsibility should be a basic principle for governance based on the rule of
law. It also has provisions on the decision-making accountability system, the admin-
istrative law enforcement accountability system, and improving the administrative
review accountability system.

The Law of People’s Republic of China on Civil Servants promulgated on January
1, 2006 specifies the conditions under which the civil servants shall be accountable to
their higher authority, as well as resignation and dismissal of civil servants, thus fur-
ther strengthening the administrative accountability system. During the 4th Session
of the 10th National People’s Congress onMarch 5, 2006, PremierWen Jiabao, in the
Report on theWork of theGovernment, proposed that the administrative accountabil-
ity system be established and perfected, and that the government’s execution ability
and credibility be enhanced. In 2008, for the first time, administrative accountability
was incorporated in the Working Rules of the State Council and Priorities for the
State Council’s Work. And in July 2009, based on the practice in recent years, the
CPC Central Committee released the Interim Provisions on the Implementation of
Accountability System for the Party and Government Leaders.

However, both the general principles of accountability in modern administrative
work and China’s past experience of public administration indicate that a single
accountability and activation mechanism alone is not sufficient for multiple varieties
of accountability. To give full play to the role of the accountability system, China
should gradually shift towards external accountability system with the people’s con-
gresses as the mainstay plus involving public participation. Article 3 and Article
128 of the Constitution provides that the administrative organs, judicial organs, and
procuratorial organs are created by the people’s congresses and to which they must
answer. In accordance with Article 41 of the Constitution, “citizens of the People’s
Republic of China have the right to criticize and make suggestions to any State organ
or functionary; citizens have the right tomake complaints, to press charges against, or
to make informative report about any State organ or functionary for violation of law
or dereliction of duty.” In practice, however, if the people’s congresses are to exercise
this power endowed by the Constitution and the laws, the means of supervision and
accountability still needs to be confirmed through legislation, which include special
investigation, inquiry, dismissal and vote of non-confidence. Meanwhile, based on
the belief that citizens are the ultimate subject of external accountability, procedures
for the public to activate the accountability mechanism needs to be established.

(2) Shifting from an ad hoc emergency accountability to a long-term standing
system.

In the past, leading officials were only held accountable after major safety accidents
had taken place. Now the administrative accountability system has become a perma-
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nent institutional feature. Apart from the above-mentioned documents issued by the
CPC Central Committee and the State Council, departments under the State Council
and local governments have also adopted provisions on administrative accountability
based on their own functions and duties. Regulatory instruments about accountabil-
ity have been introduced in a dozen fields such as railways, transportation, forestry,
fire prevention, land resources, education, finance, health, industry and commerce,
cultural relics, insurance, construction, quality control, and the People’s Bank of
China. At the local level, by July 2009 twenty-eight provinces, municipalities and
autonomous regions had made rules or regulations concerning administrative law
enforcement accountability or responsibility, accounting for 90%of the total.12 Forty-
three larger cities hadmade such rules or regulations, accounting for 86% of the total.
Among the 43 larger cities, 24 of them codified the system through rules or regula-
tions, and the remaining 19 codified it through regulatory instruments.13

At the National Work Conference on Governance based on the Rule of Law
in 2010, the then Premier Wen Jiabao emphasized the need for strictly enforcing
administrative accountability. He said that accountability should always be main-
tained regardless of the person, time or location in question. If defiance of orders or
prohibition, nonfeasance, malfeasance and other wrongful administrative acts cause
major liability accidents or serious violation of administrative law in a region or a
department, relevant leading officials or even the executive leaders should be held
liable, so as to make sure that government organs and their personnel execute their
powers and duties properly. Meanwhile, more research should be done on legislation
of administrative accountability to improve the relevant legal system.

(3) Moving from accountability for violation of law to all-round accountability.

In the past, only unlawful acts such as abuse of power or overreaching one’s authority
were held accountable, whereas omission to act was largely neglected. As a result,
some officials were reluctant to perform their duties for fear of making mistakes.
Currently, the scope of accountability is expanding from “having faults” to “omission
to act”. In addition tomakingmore detailed provisions on accountability for fault, the
dimensions of accountability for omission to act should be further explored. Criteria
for administrative accountability for omission to act should be incorporated in the
accountability system. An all-round accountability system encompassing political
responsibility, legal responsibility and moral responsibility should be established.

Promoting administrative accountability system and building a responsible gov-
ernment is essential for deepening reform of the administrative system, enhancing
the concept of government based on the rule of law, and fulfilling government duties.
It is indispensable for governing for the people, governance based on the rule of law,
adopting the “scientific outlook on development”, and developing a correct attitude
toward merits and achievement. It is also crucial for building a harmonious society

12Xinjiang Uyger Autonomous Region, Zhejiang Province and Jiangsu Province did it through
regulatory instruments.
13Larger cities with no regulations on administrative accountability or responsibility system are
Lhasa, Xining, Tangshan, Baotou, Anshan and Handan.
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and a service-oriented government. To sum up, responsible government and admin-
istrative accountability system will continue to play an important part in China’s
future development. Great efforts should be made to improve the current adminis-
trative accountability system and build a responsible government.
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