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“A major objective will be to have intellectual 
property rights systems that advance human security 
through the efficient development of appropriate drugs 
and the facilitation of their extensive use. Any resolu-
tion of the current impasse should favor flexibility and 
overcome import and export controls on the drugs and 
vaccines needed for emergencies. A balance must be 
crafted to provide incentives for research and devel-
opment for both profitable products and technologies 
to fight diseases of the poor. That balance should also 
provide equitable access to life-saving essential drugs 
and vaccines for people unable to purchase technolo-
gies from the global marketplace. The balance should 
recognize the very large public investments in basic 
research that underlie product development by all 
manufacturers, including private ones”

Human Security Now
Commission on Human Security, 2003
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Foreword

With this book Professor Robin Ramcharan has made a distinct contribution to 
the literature on international intellectual property law. As former Chairman of 
the Advisory Board of the World Intellectual Property Organization (WIPO) 
Worldwide Academy (WWA), and as former Director of the Raoul Wallenberg 
Institute of Human Rights and Humanitarian Law (RWI) when an LL.M program 
on international intellectual property rights law and human rights law was estab-
lished in cooperation with the WWA at the University of Lund, I had the occasion 
to witness at first hand the debate about, and the need for, the modernization of the 
regime of international intellectual property law.

The perspectives of human security and human rights provide a helpful frame-
work from which to approach this modernization, and Professor Ramcharan has 
helped to identify new vistas to that end. His proposal to set up an international 
equity panel within the WIPO is timely and innovative, and the intellectual prop-
erty community should welcome his effort to make the case for this policy option.

I have known Robin for a long time and have enjoyed the opportunity to follow 
closely his educational, research, and professional endeavors. When he worked at 
the WWA I had the pleasure of cooperating with him. I am particularly pleased 
that his consistent pursuit of learning and research, his service with the WWA and 
his other academic undertakings have led to this highly creative book. I congratu-
late him warmly and commend his book to the intellectual property community.

Gudmundur Alfredsson
Professor at the Universities of Akureyri and Strasbourg

Former Chair, Advisory Board of the WIPO Worldwide Academy
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This book looks at the regime of international intellectual property law from the 
perspectives of human security. The concept of human security, we believe, pro-
vides a good framework for a contemporary reassessment of international intellec-
tual property laws and for their modernization.

The concept of human security, though not directly labeled as such, received 
initial attention in theoretical works such as Barry Buzan’s People States and Fear, 
which argued that national and international security must be anchored in individ-
ual security.1 Subsequently, as the concept received express affirmation and promi-
nence in the 1990s, it came to signify that the rationale of human endeavors 
nationally, regionally, and internationally should be to advance the security of 
human beings as individuals, as groups, and as constituent elements of humanity 
as a whole.

Professors McFarlane and Khong in their authoritative work on the intellectual 
history of human security at the United Nations, discuss how the concept of 
human security came about, how it came to refer to the individual as the subject in 
need of security, and how the concept has fared in its development dimensions and 
its protection dimensions (human rights).2

Seen in broad terms the regime of international intellectual property laws can 
be said to have had a core rationale from the outset of advancing human secu-
rity by fostering and protecting the creativity of human beings so that it can help 
advance human progress and development. The literature on the regime of inter-
national intellectual property law has many examples of scholars and practitioners 
arguing that it helps to promote economic and social development. At the same 
time it is contended more and more that due to power imbalances in the world 
and the differing stages of economic development of many countries the regime 
of international intellectual property law operates often to the detriment of human 
security and welfare. The debate over access to drugs needed for the protection 
of human life is a case in point. There is well-documented evidence that, in prac-
tice, international intellectual property laws operate to the detriment of protection 

1 Barry Buzan 1985.
2 MacFarlane and Khong 2006, 10.
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of the rights to life, to health, and to food in many situations. There are also 
many claims that the traditional knowledge of societies in Asia, Africa, and Latin 
America, which is their birthright, has been appropriated by the allocation of pat-
ents to corporations in western, developed countries.

A contemporary reassessment and modernization of international intellectual 
property laws must strive for reconciliation between the approach that intellectual 
property laws help promote economic growth and development and the counter-
vailing contentions that they often operate to the detriment of people in developing 
countries. The ongoing ‘Development Agenda’ deliberations3 within the WIPO 
seek to examine how WIPO as an institution, and its programmes and operations, 
could help advance the Millennium Development Goals articulated by the United 
Nations General Assembly. That is a broader debate which has many political ram-
ifications. In this book we take as our starting point the perspective of the enhance-
ment of human security and we seek to inquire how such an approach might help 
attenuate international intellectual property laws. The human security framework 
can help the international community arrive at equitable balances between the 
regime of international intellectual property law and the needs of developing coun-
tries and indigenous peoples on the ground.

Recent publications in countries such as India and South Africa help to bring 
out the need for new perspectives poignantly. A recent publication on Indian 
Patents Law, based on a conference organized by the Goa Institute of 
Management, highlighted the strains on Indian patent law as a result of India’s 
having to bring its legislation in conformity with the requirement of the TRIPS 
Agreement. Opening the Conference, Dr. Anil Kakodkar, remarked that the ques-
tion of patents and intellectual property rights had become a very crucial and 
important matter, particularly for India, which, he said, was going through a civili-
zational transition: India needed to bring about a synergistic impact of modern 
knowledge and traditional knowledge which was its heritage.4 The need was to 
preserve old knowledge and build on it with the new. The book highlighted the 
case of the patenting of turmeric in the USA, which had required the Indian 
Government to initiate legal proceedings to get the patent revoked.

As changes were taking place in the management of knowledge, he continued, 
there was corresponding need for a transition of the people from weaker econo-
mies to stronger economies. The intellectual property system needed to be sensi-
tive to the requirements of the poor and the less endowed and to requirements of 
national importance.5 He highlighted concerns regarding access to medicines for 
the poor and the weak. As a nuclear scientist himself, he gave the example of a 
plumbing valve that could have helped filter radioactivity and better protect people 
in their water supplies. He said that when he and his colleagues thought of getting 

3 See http://www.wipo.int. Accessed 1 June 2012.
4 Kakodkar 2009, 3.
5 Id., 3.
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the valve from the market they had been told that it had been built under technol-
ogy license from a foreign manufacturer and could not be used for the nuclear 
industry. He complained, “We cannot copy that valve because it is protected under 
IPR-Patent regime. I would object to granting of patent in such a case. If the prod-
uct cannot be used in a program of national importance what is the wisdom in 
granting it?”6

In a powerful presentation in the book, Professor N.R. Madhava Menon pleaded 
that because India had to comply with the TRIPS regime and modify its patent 
laws, Indian society was suddenly moving from a culture of openness and sharing 
to a culture in which information was considered a commercial product to be 
“encashed” in the international market without concern for the disadvantaged sec-
tions of the people. He stressed the need for an integrated approach to knowledge 
in order to promote creativity, innovation, and development.7 He highlighted prob-
lems for Indian society stemming from the TRIPS Agreement. The revised Indian 
Patents Act, he complained, “was adopted not particularly to meet the immediate 
needs and aspirations of the people of India; it was adopted because of the com-
pulsions of TRIPS and to be able to discharge the obligations that India has under-
taken under the WTO.”8 He added plaintively: “Very few people to my mind in the 
developing world consider the TRIPS Agreement as a fair arrangement for all the 
trading nations because it imposes unbearable burden on technologically backward 
countries.”9 He noted that developing countries, struggling to fulfill the basic needs 
of their people in relation to health, nutrition, and food, were encountering prob-
lems in having to deal with an IPR regime developed in the west during their 
industrialization:

…if an IPR regime developed in the west during industrialization were to be applied 
across the board to all products and processes regardless of the social cost and benefit, we 
may end up jeopardizing the livelihood of millions of people and exposing them to the 
risk of loss of livelihood, malnutrition and ill-health. Biodiversity, agriculture, traditional 
systems of medicines, folklore and similar common property assets today subserve the 
health of Indians. They are not owned by any single person. It is a community resource, a 
shared resource which cannot be monopolized or appropriated to the common detriment. 
Now we are suddenly told that these knowledge systems are to be put into the IPR route if 
they are to be saved by its legitimate owners, the communities to which they belong. It is 
an impossible task and will take a long time and expense. However, that seems to be the 
only way which western countries will recognize this wealth which we have been enjoy-
ing for hundreds of years and sharing it with non-Indians as well. We are suddenly faced 
with the situation in which neem or turmeric will be patented elsewhere and we will have 
to spend hard-earned dollars to fight the cases against it in foreign courts. Is this the only 
way in which intellectual property rights can be so organized to give the inventor his due 
and at the same time make it available for public good?10

6 Ibid.
7 Menon 2009, 7.
8 Id., 9. WTO refers to the World Trade Organization.
9 Ibid.
10 Id., 10.
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Professor Menon made a powerful argument for fairness and equity in the 
regime of intellectual property law:

The rules of the game are to be fair and equitable to both sides. Fresh negotiations to 
change the rules appropriately seem to be the only suitable option available to countries 
like India seeking to increase their share in global trade…There is no doubt of the possi-
ble conflict of private rights and public interests when it comes to patenting of food, drugs 
and pharmaceuticals as it concerns the basic necessities of life of a large number of people 
living below the poverty line.11

Professor Menon went on to point out potential threats to bio-diversity and tra-
ditional knowledge in the TRIPS regime: “In my view a separate treaty like the 
TRIPS Agreement would be also necessary for the purpose” of protecting biodi-
versity and traditional knowledge.12 “Developing countries like India having rich 
unexplored biodiversity and a wealth of traditional knowledge have to realize that 
they are in risk of losing heavily under the TRIPS regime if they fail to persuade 
the TRIPS Council to establish effective mechanisms within TRIPS or parallel to 
it to protect these sources of wealth of developing countries.”13

Professor Menon recognized that the originators of innovations should get their 
just reward by way of suitable royalties and that there should be no grudge in pro-
viding the same. Simultaneously the door should be open for obligatory licensing 
involving the domestic enterprises in the production of patented drugs. The profit-
driven model of the TRIPS was not suited to the health needs of the developing 
and poor countries.14

We see similar arguments in Africa generally and South Africa in particular. 
Armstrong et al., have advanced the view that the beginning of the twenty-first 
century foreshadowed a new phase in global intellectual property governance, 
characterized neither by universal expansion nor reduction of standards, but rather 
by contextual ‘calibration’. They considered that a systemic calibration was taking 

11 Keayla 2009, 39. The argument for equity was made as follows by Dr. Yusuf K. Hamied, 
then Chairman and Managing Director of Cipla Limited and a leading scientist, who is quoted 
in Kealya as follows: “[T]he patent regime in this country should be devised so that the utmost 
 priority is granted to securing people’s rights of access to affordable and quality healthcare, with-
out monopoly.” Id., 32–33.
12 Menon (2009), 15.
13 Id., 16.
14 Id., 39. The need for equity regarding price control was made as follows: “TRIPS Agreement 
is silent about the price control of patented products. The products protected under patents would 
enjoy monopoly in the market place and would command high prices. Appropriate law should 
be strengthened to deal with the prices of the patented products at least for the initial period of 
5 years. The importance of this aspect can be understood on the basis of examples of prices of 
similar products sold in India, Pakistan and India. A pack of ten 500 mg tablets of Ciprofloxacin 
costs Rs 29 in India whereas the prices in Pakistan is Rs 424 and in Indonesia it is Rs 393 (con-
verted to Indian rupees). The prices of other pharmaceutical products are almost in the similar 
proportion.” Keayla 2009, “The Amendment Patents Act of 1970: A Critique,” in Parulekar and 
D’Souza 2009, 38.
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place, based on an understanding of the positive and negative implications of intel-
lectual property for broad areas of public policy:

In essence, a newly emerging intellectual property paradigm is based on a richer under-
standing of the concept of development. While development was once defined as mainly 
an issue of economic growth, there is now a more nuanced view, a view that emphasizes 
the connections between development and human freedom… WIPO’s new ‘development 
agenda’, formally adopted in 2007, is premised on promoting a more holistic appreciation 
of the real relationships among intellectual property and economic, social, cultural, and 
human development.15

In similar vein, as we shall see later, Brazil has taken a leading role in pushing 
for a development agenda within WIPO. All three IBSA countries (India, Brazil, 
and South Africa) are thus in the vanguard of efforts for a more equitable regime 
of international intellectual property laws.

In this book, we shall argue that the underlying rationale of the regime for the 
international protection of intellectual property rights needs to change so as to 
strike a balance between the rights of authors and the requirements of human secu-
rity. At the beginning of the twenty-first century it is increasingly recognized that 
international protection regimes must be mindful of the need to do justice to those 
in dire need.

Until now one can say that the rationale of the regime of international protec-
tion of intellectual property rights has been premised primarily, if not exclusively, 
on protection of the creativity and the rights of authors/inventors so as to foster 
innovation.

However, authors and inventors do not create in a vacuum. They create in a 
national environment that has been shaped by intellectual currents from different 
parts of the world, and it must be recognized that creativity and authorship need 
to advance the interests and rights of humanity. In this book, it will be suggested 
that the rights of access of poor people to medicines and to the basic means of sur-
vival must influence the future evolution of the regime of international intellectual  
property law.

15 Armstrong et al., 2010, 4.
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This chapter introduces the relationship between 
intellectual property rights and human security. The 
latter is anchored in the protection of fundamen-
tal human rights and in the right to development. It 
examines, briefly, the role of IPR in economic devel-
opment and justifications for the protection of IPRs. 
It concludes with a review of the powerful calls by 
the international community and Member States of 
WIPO for a more equitable international intellectual 
property regime.

1.1  IPR and Economic Development

In seeking to attenuate and modernize the regime of international intellectual 
property law, a fair analysis must recognize both the merits of the existing regime 
and the evidence that it needs to be attenuated and modernized so as to promote 
human security worldwide. In opening this work, therefore, we discuss the con-
tribution of the regime to innovation and economic growth, as well as calls for its 
attenuation and modernization.

Within the last two decades, the international intellectual property regime has 
gained greater prominence in international commercial relations among coun-
tries.1 While the protection of intellectual property pre-dates by over a century the 
1994 Agreement on Trade Related Aspects of Intellectual Property (TRIPS) con-
cluded in the context of the Uruguay Round of the GATT negotiations, it is the 

1 For a very brief overview of intellectual property see WIPO 2003, What is Intellectual 
Property. For a more detailed survey see WIPO 2004, Handbook on Intellectual Property.
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2 1 Introduction

TRIPS Agreement that catapulted international intellectual property laws dramati-
cally into the international spotlight. Moreover, with the progression of the indus-
trialized countries and advanced developing countries toward knowledge 
economies, the conventional wisdom that intellectual property is beneficial for 
wealth creation was highlighted by the fact that the mere possession of intellectual 
property rights constitutes valuable assets that can be traded or licensed for profit.2

Beyond the commercial aspects of the international intellectual property system 
is its role in fostering creativity and spurring technological change. Copyright laws, 
for example, grant rights for exclusive commercial exploitation of literary, dramatic, 
musical and artistic works to authors of such works as well as to related works.

It is acknowledged that the protection of IP rights has had a beneficial impact on 
invention and creativity, which in turn benefits the economy of a country. While 
definite proof of the claim that IP protection leads to economic growth is yet to 
emerge, Kamil Idris, former Director General of the World Intellectual Property 
Organization, in a book titled Intellectual Property: A Power Tool for Economic 
Growth suggested the beneficial impact that IP has on the economic development 
of countries.3 He argued that there were rewards to be gained from proper domestic 
protection of copyright and related rights, patents, trademarks, industrial designs, 
geographic indications and other forms of IP rights. Shahid Ali Khan, has also dis-
cussed the economic impact of IP in developing countries.4 Other studies, in the 
field of copyright for example, have demonstrated the economic importance of cop-
yright industries for the national economy of some countries. In the United States, 
a leader in technological innovation and creativity, it was estimated that copyright 
industries had contributed some six percent of gross domestic product in 2011.5

1.1.1 Copyright and Economic Development

The economic importance of copyright industries is well documented.6 Lord David 
Puttnam, a successful film producer and Deputy Chairman of British public service 
broadcaster Channel 4, has argued that “an economy based on our creative industries 
is considerably more sustainable in the long run than one based on credit default 
swaps.” With careful management, “our intellectual property could well prove to be 
one of the crucial drivers of growth going forward.”7 The industries referred to in 
Table 1.1 are important contributors to national economies and create jobs in every 

2 For a discussion on the economic impact of intellectual property see Alikhan 2000 and Idris 
2003. On the valuation of intellectual property assets see Caledonia 2006.
3 Kamil Idris 2003.
4 Alikhan 2000.
5 Siwek 2011.
6 See Jehoram 1989; Silberston 1998.
7 Lord Puttnam 2011, 3.
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country. By the late 1980s, studies of European countries indicated that the copyright 
industries contributed 2.77 % to the gross national product (GNP) of the 
Netherlands, 2.06 % in Austria, and 2.92 % in Finland. In the United Kingdom (UK), 
the value added to gross domestic product (GDP) of the UK in 1990 was 3.6 %.

Those industries, which directly depended on copyright, employed about 
800,000 people.8 The Commission of the European Communities has estimated 
that the market for copyright goods and services in the Community ranges 
between 5 and 7 % of the GNP of the European Communities Member States.9 
The music industry in the European Union alone accounted for an estimated turno-
ver of 18 million ECU and employed over 600,000 people in 1995.10

In the United States (US), the Washington-based Intellectual Property Alliance 
estimated that the core copyright industries (publishing, broadcasting, sound 
recording, and audio-visual) accounted for 5.24 % of GDP in 2001. In dollar 
terms, this amounts to US$ 535.1 billion, an increase of over $75 billion since 
1999. Copyright industries led the US economy in their contributions to job 
growth, GDP, and foreign sales/exports.11 Over the last 25 years, the US copyright 
industry’s share of GDP grew more than twice as fast as the remainder of the US 
economy. Employment in the US copyright industries doubled to 4.7 million 

8 WIPO/ACAD/E/01,  Table 1.1.
9 PCIPD/3/9, 3.
10 Laing 1999.
11 IIPA, Press Release, April 22, 2002. http://www.iipa.com.

Table 1.1  Copyright industries

Primary copyright/neighboring 
rights industries

Some beneficiary groups of 
dependent industries related to 
copyright

1 Printing/publishing Printing trade persons, library, 
librarians

2 Music industry Composers, lyricists, musicians/
performers, music publish-
ing, recording companies, 
concerts or musical promo-
tions

3 Computer/games software Computer hardware manufac-
turers

4 Arts, photography and related 
matters

Museums, galleries

5 Radio, television, cable
(terrestrial/satellite)

Producers, directors, actors, 
announcers, advertisers

6 Advertising Most suppliers of goods and 
services

7 Films and videos Producers, directors, actors
Source WIPO 2001c, p. 3

1.1  IPR and Economic Development
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between 1997 and 2001.12 In Japan, the copyright industry reached an estimated 
scale of 2.3 % of GDP in terms of value added in 1998.13

Using statistics from WIPO and other sources, the ICC estimated in February 
2011, that in the G8 countries, copyright-based industries and interdependent sec-
tors alone accounted for approximately 4–11 % of Gross Domestic Product—3.4 %  
in Japan, 4.7 % in Canada, 6.06 % in Russia, 6.9 % in the EU, and 11.09 % in the 
US. It noted that these sectors also produced a substantial number of jobs—
approximately 3–8 % of all employment within the G8—3.0 % of all domestic 
employment in Japan, 5.4 % in Canada, 6.5 % in the EU, 7.3 % in Russia, and 
8.53 % in the US.14

In the countries of the Southern Market in Latin America (MERCOSUR) and 
Chile, a WIPO study estimated that the value added by the copyright industries to 
the GDP in Argentina was 6.6 % in 1993, 6.7 % in Brazil in 1998, 6 % in Uruguay 
in 1997 an average of 2 % for Chile between 1990 and 1998 and an average of 1 % 
for Paraguay between 1995 and 1999.15

In Australia, the copyright industries contributed $19.2 billion in industry gross 
product, which represented 3.3 % of Australia’s GDP. This marked a steady 
growth from just over 2 % in 1980–1981. In June 2000, 3.8 % (345,000 people) of 
Australia’s workforce were employed in copyright industries. Employment in 
these industries grew at an average of 2.7 % from 312,000 in 1995–1996.16

On the Asian continent, one may note the importance of the copyright industries 
in China and India. Alikhan found that China, with one of the fastest growing 
economies since the late 1970s, had made intellectual property rights a priority on 
its reform agenda. Indeed, it possessed a huge cultural industry which had contin-
ued to grow since. In 1994, the book publishing industry had recorded 104,000 titles 
of which 61,000 were new. The number of printed copies stood at over 3 billion 
while some 150 films had been produced with attendance in cinemas at around 
14.5 billion. Sales of music were over $280 million in 1998. China was tipped to 
become one of the world’s largest internet markets. The number of Internet users in 
China had increased more than fourfold from 2.1 million in December 1998 to 8.9 
million in December 1999. As of 1998, the software industry alone had created 
some 60,000 jobs and had generated over $220 million in tax payments in 1997.17

In India, Alikhan found that as of 1997, the contribution of the cultural indus-
try to its GNP was 5.06 %. It had a sophisticated book industry with an annual 
book title production of around 57,400 titles in 1997, producing a turnover of over 
$455 million. Its film industry was the largest in the world, producing some 800 
films per year. Retail values of music in 1997 were around $334 million and the 

12 Ibid.
13 PCIPD/3/9, 5.
14 ICC February 2011, 1.
15 WIPO and State University of Campinas 2002.
16 The Allen Consulting Group 2001.
17 Alikhan 2000, 64–65.
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potential of the recording industry was enormous, especially given the size of its 
huge middle class of some 300 million people.

There are other areas of Asia with economically significant cultural industries 
such as South Korea and Singapore. The latter for example, with a population of 
around 4 million people, boasts over 100 publishing companies. The island city-
state had made intellectual property one of its priority areas as it sought to become 
an “intelligent island” which could serve as an information technology hub for the 
Southeast Asia region.18 It has invested massively in the software industry. 
Already in 1993, the contribution of the cultural industry to its GNP was 2.7 %.

Singapore’s Creative Industries Development Strategy was announced in 
September 2002. The Economic Review Committee announced that “Singapore 
must now embark on a journey of reinvention to harness multi-dimensional crea-
tivity of our people to develop a Creative Economy. This would look at how we 
can fuse arts, business and advantage.”19 It considered the creative industries to be 
those “which have their origin in individual creativity, skill and talent and which 
have a potential for wealth and job creation through the generation and exploita-
tion of intellectual property”, namely arts and culture, design and media.”20

Creative industries were estimated to have contributed a total value-added of 
S$2.98 billion (Singapore dollars), or about 1.9 % of GDP. Distribution industries 
associated with these core creative industries had added S$2.02 billion, bringing the 
total value added of the copyright industries to S$5.00 billion or 3.2 % of GDP. In 
2000, employment in creative industries was 47,000 (2.2 % of total employment), with 
an additional 32,000 persons in distribution industries. The total employment in this 
creative cluster in 2000 was 79,000 or 3.8 % of total employment. The sector with the 
highest value-added was the IT sector, which accounted for 38 % of the value added 
and 31 % of employment. From 1986 to 2000, the creative industries had grown by an 
average of 17.2 % per annum, as compared to average annual GDP growth of 10.5 %. 
Growth in the creative cluster during the same period was 14.0 % per annum.21

The vision of the Creative Industries Development Strategy’s was “to develop a 
vibrant and sustainable creative cluster to propel the growth of Singapore‘s 
Creative Economy. Targets for the year 2012 include doubling the percentage con-
tribution of the creative cluster from 3 % of GDP in 2000 to 6 % and to establish a 
reputation for Singapore as a “New Asia Creative Hub.”22 The three key initiatives 
are Renaissance City 2.0, Design Singapore, and Media 21. The first focuses on 
“developing software to maximize the potential of our arts infrastructure.” The 
second aims to foster “a Global Cultural and Business Hub for the design of prod-
ucts, content and services, where design consciousness and creativity permeates 
all aspects of work, home and recreation.” Design will be integrated into business 

18 See Ramcharan 2006.
19 ERC Service Industries Subcommittee Workgroup on Creative Industries 2002.
20 Ibid.
21 Department of Statistics (Singapore) 2003.
22 Ibid.
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as “a strategic business tool to drive innovation and growth.” The third aspires to 
increase the GDP contribution of the media industry from 1.6 % in 2000 to 3.5 % 
in 2012. A “Mediapolis” is projected to serve to “cluster high value-adding media 
production and R&D activities in a conducive ‘work, live, play, and learn’ environ-
ment that supports experimentation and multidisciplinary cross-pollination.”23

The economic impact of copyright and related rights industries, such as film, 
music, broadcasting, software, and the Internet in Singapore has been noted. 
Strong copyright protection is considered indispensable for creativity and eco-
nomic growth in this sector. Issues of concern, however, related to access to infor-
mation, copyright protection for its software industry and electronic commerce, 
and the skilled manpower necessary to service the IT sector.

We have thus far established that copyright industries can, and do, play an 
important economic role in economies in Asia, Europe, North America and, Latin 
America. What about the situation in Africa? Alikhan assessed that Africa’s cul-
tural industry, especially in book publishing and music, “is on a progressive 
path.”24 The most promising market he cited was South Africa, where the copy-
right industry “registered a sizable increase during the 1990s.” Book sales 
amounted to some $250 million in 1997 and the retail value of music was around 
$222.2 million in the same year. He also noted sizeable book and music industries 
in Nigeria, Ghana, Zimbabwe, Côte d’Ivoire, and Kenya.

Unfortunately, however, there have been very few statistics that one could use to 
provide a comprehensive and accurate indication of the relative importance of cop-
yright industries in Africa. A 2008 study commissioned by the Department of 
Labour of South Africa acknowledged that “research in South Africa (and more 
generally in the rest of Africa) suffers from poor availability of quantitative and 
qualitative data resulting in no real possibility for comparative analysis with inter-
national data. There is no single official source of data for the industries as we 
define them.”25 The WIPO has been actively engaged in African States to help 
remedy this situation. This is one of the issues addressed in the Standing 
Committee on Copyright and Related Rights (SCCR), which convened at the 
WIPO from 4 to 8 November 2002 and which has been discussed since. Member 
States participating in the SCCR noted that “Although some countries have done 
survey work and shown the contribution of cultural and information industries to 
the national economy, that contribution is not sufficiently demonstrated, particu-
larly in developing countries…” In light of this WIPO and the Finnish government, 
following a meeting in July 2002, cooperated on the preparation of a handbook on 
survey guidelines for assessing the economic volume of creative industries.26

23 Ibid.
24 Alikhan 2000, 70.
25 Joffe and Newton 2008, 11. In 2008, the African Union adopted the Nairobi Plan of Action for 
the Development of the Cultural Industries in Africa.
26 WIPO 2002, paras 28 and 29.
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A study on Francophone Africa by Papa Toumané Ndiaye, reveals some of the 
issues and difficulties. Ndiaye, writing in 1996 about cultural industries, noted a 
shift away from cultural and ideological considerations “towards economic con-
cerns…probably due to the fact that the main features of present-day culture are 
the importance of its industrial dimension, the force of its political and economic 
impact, and its means of dissemination, which through the information superhigh-
ways, are turning the world into a ‘global village’”. The cultural industries, which 
exercise the greatest influence, are “in order of importance music (radio, phono-
grams and television), the audiovisual media (cinema and television), the press 
(daily newspapers and magazines) and publishing (books).” Assessing their rela-
tive economic importance, however, is daunting task as “there are so few reliable 
indicators as to their economic and social importance.”27

The ICC has recently pointed to the contributions of the copyright sector in 
developing countries. Particularly noteworthy is the fact that the Mexican copy-
right industries directly or indirectly employed some 11 % of the work force of 
that country.28

1.1.2  Industrial Property and Economic Development

The various forms of Industrial property are also seen as important to innovation 
and ultimately economic progress. The International Chamber of Commerce (ICC) 
has argued that intellectual property rights (IPRs) “have a vital role in growing the 
economies of developed and developing countries all over the world, in spurring 
innovation, in giving large and small firms a range of tools to help drive their suc-
cess, and in benefitting consumers and society through a continuous stream of 
innovative, competitive products and services and an expansion of society’s over-
all state of knowledge.”29 The Chamber has noted that business sectors that 
depend on intellectual property protection present an important and growing part 
of every modern economy, as they move up the technological ladder.30

The ICC has pointed to World Economic Forum (WEF) studies over the past 
three decades, such as the Global Competitiveness Report, pointing to the impor-
tant role that IP protection plays in economic competitiveness of countries. It notes 
that extensive WEF surveys confirm that a country’s intellectual property protec-
tion is linked with its economic ‘competitiveness’. Intellectual property is identi-
fied as being among the Key factors deemed to be determinant of economic 

27 Papa Toumané Ndiaye 1996, 4.
28 ICC 2011.
29 ICC 2011, “Intellectual Property: Powerhouse for Innovation and Economic Growth,” February 
2011, 1. Available at http://www.iccwbo.org/uploadedFiles/BASCAP/Pages/IP_Powerhouse per-
cent 20 for percent 20 Innovation percent 20 and percent 20 Economic percent 20 Growth percent 
20(2).pdf. Accessed in November 2011.
30 Id., 1.

1.1  IPR and Economic Development

http://www.iccwbo.org/uploadedFiles/BASCAP/Pages/IP_Powerhousepercent 20 for percent 20 Innovation percent 20 and percent 20 Economic percent 20 Growth percent 20(2).pdf
http://www.iccwbo.org/uploadedFiles/BASCAP/Pages/IP_Powerhousepercent 20 for percent 20 Innovation percent 20 and percent 20 Economic percent 20 Growth percent 20(2).pdf
http://www.iccwbo.org/uploadedFiles/BASCAP/Pages/IP_Powerhousepercent 20 for percent 20 Innovation percent 20 and percent 20 Economic percent 20 Growth percent 20(2).pdf


8 1 Introduction

growth and explanatory of the success of some countries over others: “Intellectual 
property protection is identified in the WEF surveys as one of the key national 
‘institutions’ within which individuals, companies and governments interact to 
generate income and wealth in the economy.” The ICC notes that countries per-
ceived as having the strongest intellectual property protection are routinely found 
to be among the most economically competitive countries in the WEF surveys. 
Those perceived as having the weakest IPR systems tend to rank among the bottom 
for growth and competitiveness. In the 2009–2010 WEF survey, there had again 
been a high degree of correlation between a country’s intellectual property ranking 
and its overall competitiveness ranking among the 133 countries surveyed.31

In a 2009–2010 Survey the WEF argued that “The quality of institutions [which 
include intellectual property] has a strong bearing on competitiveness and growth. 
It influences investment decisions and the organization of production and plays a 
central role in the ways in which societies distribute the benefits and bear the costs 
of development strategies and policies. For example, owners of land, corporate 
shares, or intellectual property are unwilling to invest in the improvement and 
upkeep of their property if their rights as owners are insecure.”32

The Intellectual Property Expert Group (IPEG) of the Asia Pacific Economic 
Conference, acting in the belief that IPR protection and enforcement “is a key fac-
tor for promoting foreign trade and investment, as well as for boosting economic 
development” has been following a work program since their creation in 1996, 
which aims to: “Deepen the dialogue on intellectual property policy; survey and 
exchange information on the current status of IPR protection and administrative 
systems; study measures for the effective enforcement of IPR; fully implement the 
TRIPS Agreement; and facilitate technical cooperation to help economies imple-
ment TRIPS.”33 In their Joint Statement of 2000 in Darwin Australia, the APEC 
member economies recognized the important role of the TRIPS Agreement admin-
istered by the WTO, based on the understanding “that the extension of an adequate 
protection to intellectual property rights contributes to the economic development 
of the APEC member economies as well as to the promotion of sound trade and 
investment in the APEC region.”34

WIPO has also documented the same arguments in the course of its work. The 
linkage between industrial property and economic development comes through in 
the WIPO Handbook on Intellectual property which contended that: “At the begin-
ning of our new millennium, worldwide economic development, with the creation 
of employment, economic growth and the reinforcement of the industrial network, 
cannot be realized without innovation at all levels.”35

31 Id., 10.
32 Ibid.
33 Intellectual Property Rights Experts Group (IPEG), http://www.apec.org/Home/Groups/
Committee-on-Trade-and-Investment/Intellectual-Property-Rights-Experts-Group.
34 IPEG 2000.
35 WIPO 2004, 168.
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http://www.apec.org/Home/Groups/Committee-on-Trade-and-Investment/Intellectual-Property-Rights-Experts-Group


9

The ICC has highlighted patent dependent sectors and their role in the overall 
economy. It has noted that less research seems to have been done to date in estimat-
ing the economic contribution of patent, trademark and other IP-reliant sectors to 
the overall domestic or regional economy. Some research in the UK, however, has 
suggested that these sectors alone “were found to contribute a conservative £25.2 
billion of Gross Value Added (4.23 % of the UK’s GDP), and to employ nearly one 
million people or 3.72 % of the total UK workforce.”36 It noted that if patent-inten-
sive industries are ranked not according to those making the most patent filings but 
rather by those that make the largest contribution to the economy, Gross Value 
Added of the top 10 patent-intensive industries so defined represented 7.8 % of 
GDP, and 36.7 % of all industrial output in the UK. It drew attention to a recent US 
study of both patent and copyright dependent sectors which had similarly found that 
these two sectors together accounted for $1.9 trillion or 17.3 % of the US GDP.37

WIPO has discussed the contribution of patents from the point of view of their 
contribution to enhancing productivity (i.e. output per unit of input), the improve-
ment of which facilitates economic growth.38 It considered that governmental poli-
cies aimed at encouraging innovation are vital for greater productivity. WIPO has 
called attention to arguments that “innovation is one of the key factors of the crea-
tion of new industries and the revitalization of existing ones, in both developed 
and developing countries. A recent study found that 20 % of existing international 
trade relied on new patents. In a globalizing economy, the competitiveness of 
industries can only be maintained by continuous innovation.”39 Promoting innova-
tion is a national policy objective, which can be attained only if all the economic 
players of a country participate in such a policy. Therefore, innovation support 
structures should be considered a public service for innovative minds, entrepre-
neurs and SMEs, as well as other public services on offer, for example, healthcare 
or education. This public service should give incentives to and reinforce inventors, 
innovators, and SMEs investing their ideas and transforming them into products, 
processes, and technologies, which ultimately benefit society as a whole.40

Total registration and grant numbers for various IPRs had shown annual growth 
despite decreases in patent and trademark applications for some years and this 
growth was relatively high compared to that for patent, trademark and design 
applications. This could be explained by national IP offices’ allocation of addi-
tional resources to processing applications that were filed in previous years and 
awaiting examination.41

Patent applications have served as an important indicator of overall economic 
vitality of national and international economies: for the period 2009–2010, the top 

36 Ibid.
37 ICC 2011, pp. 1–2.
38 WIPO 2004, 166.
39 Id., 169.
40 Id., 171.
41 Id., 7.
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ten patent offices accounted for approximately 87 % of total patent applications, 
with the top 3, the US, Japan and China filing about 60 % of the total. Together, the 
top 20 offices filed 94 % of all patent applications. Between 2008 and 2009, of the 
top 3 offices, Japan witnessed a 10.8 % drop in the number of applications received, 
the US remained almost unchanged, and China saw an increase in applications by 
8.5 %. Whereas most of these offices show a drop in applications from 2008 to 
2009, about half indicate positive 5-year growth.42 The Economic downturn had 
accelerated the slowdown in patent applications worldwide and had brought about 
the first ever decline in applications under the Patent Cooperation Treaty (PCT).43

In the early phase of the recent global financial crisis, patent applications 
worldwide grew by 2.6 % in 2008, albeit a slower rate than in previous years. 
Approximately, 1.91 % patent applications were filed across the world in 2008, 
consisting of 1.1 resident applications and 0.8 million non-resident applications. A 
further downward trend in patent applications was expected in 2009. The available 
data for eight large patent offices showed a 2.7 % decrease in patent applications 
in 2009. As these offices accounted for around 80 % of the world total, a world-
wide drop in patent applications was projected for 2009, which would constitute 
the first decline since 2002.44 At the height of the economic crisis in 2009, appli-
cations filed through the Patent Cooperation Treaty (PCT) dropped by 4.5 %, the 
first drop since the inception of the PCT System. This drop was preceded by 
declining growth rates starting in 2005.

Data by origin of the applicant show that US residents filed 4.1 % fewer appli-
cations across the world in 2008 compared to 2007. In contrast, residents of China 
filed 26.7 % more applications in 2008. Patent applications in offices of middle-
income and low-income economies seemed to be less affected by the early phase 
of the global economic downturn. At the majority of these offices, the number 
of applications saw considerable growth in 2008. For example, applications in 
Belize, Peru, Romania, and Turkey recorded double-digit growth. In the majority 
of middle-income and low-income economies, non-resident applicants accounted 
for the largest share of total applications.

The available 2009 data showed a substantial drop in applications in a num-
ber of offices compared to 2008. For example, patent applications at the European 
Patent Office (EPO) declined by 7.9 % in 2009, which constitutes the first drop in 
the number of applications since 2002. The 10.8 % decline in application numbers 
at the Japan Patent Office (JPO) is the largest in recent history.

In 2009, PCT applications filed by residents of the US (−10.8 %), Germany 
(−11.3 %), Canada (−11.8 %) and Sweden (−13.4 %) experienced sharper than 
average declines. Despite the challenging economic conditions, residents of China 
(+29.1 %), Japan (+3.6 %), the Netherlands (+2.4 %), and the Republic of Korea 
(+1.9 %) filed more PCT applications in 2009 than in 2008. Indeed, continued 

42 WIPO 2010, 7.
43 WIPO 2010, 8–9.
44 Ibid.
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growth in PCT filings in the case of Japan and the Republic of Korea took place 
against the backdrop of falling resident applications at the JPO and the Korean 
Intellectual Property Office (KIPO), respectively.

The share of high-income economies in total patent applications (74.1 %) was 
15.4 percentage points higher than their GDP share (58.7 %). Resident applica-
tions accounted for 57.4 % of the total number in high-income economies. In con-
trast, only one-fifth of all applications in low-income economies were resident 
applications.

The North East Asian countries filed the highest number of patents per GDP. 
The Republic of Korea, Japan and China were the three top ranked countries in 
terms of resident patents-to-GDP ratio and resident patents-to-R&D ratio. In 2008, 
residents of the Republic of Korea and Japan filed, respectively, 103 and 82 pat-
ents per billion GDP. The Republic of Korea was the only country with more than 
100 patents per billion GDP. Middle-income economies—such as Azerbaijan, 
Chile and Turkey—have a resident patents-to-GDP ratio similar to that of Greece, 
Singapore and Spain, which are high-income economies.

Globally, in 2011 patent applications under the PCT increased by some 10 % 
compared to the previous year. This was the highest increase since 2005.45 The 
majority of applications (80 %) came from China, Japan, and the United States. A 
distinctive aspect of total applications was the increase in Asia’s share of total 
applications to 38.8 %. North America occupied the number one place by 2007. A 
noteworthy fact is that while it took 26 years to reach 1 million PCT applications 
in 2004, it took only 7 years to reach 2 million in 2011.

In relation to trademarks, ICC studies have shown that branded goods industries 
reliant on trademarks likewise represent a substantial portion of many countries’ 
manufacturing sectors. It has pointed to research in Germany which found, that the 
branded goods sectors represent 22 % of the domestic manufacturing industry, 20 % 
of the country’s exports, and 7 % of the overall economy. Similar figures were 
found for Spain where the Brands industries accounted for some 74 billion or 6.8 % 
of GDP. Estimate for the UK industry also pointed to brand manufacturing account-
ing for some 14 % of all UK manufacturing and over £50 billion of gross output.46

In its most recent studies, WIPO has noted that the global economic downturn 
hit trademark applications including applications through the WIPO-regulated 
‘Madrid’ registrations system.47 The growth in trademark applications worldwide 
started to slow in 2006. The global economic downturn accelerated this decline 
and, in 2008, total trademark applications worldwide fell by 0.9 %. An estimated 
3.30 million trademark applications were filed across the world in 2008, consisting 
of around 2.33 million resident applications and approximately 0.97 million non-
resident applications. International trademark registrations via the Madrid System 
decreased by 12.3 % in 2009, representing the first decrease in applications since 

45 WIPO 2012.
46 ICC 2011, 2.
47 See WIPO’s website for the most recent studies. Figures cited are those available at the time 
of writing. See http://www.wipo.int/ipstats/en/statistics/marks/. Accessed on 25 June 2012.
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2002–2003. Compared to resident trademark applications filed with national IP 
offices, international registrations via the Madrid System declined at a faster rate 
in the majority of countries. The 12.3 % drop in 2009 is primarily due to a fall in 
applications from residents of France, Germany and the US.48

The majority of the top 20 IP offices saw a drop in the number of trademark 
applications. In 2008, the IP offices of Japan (−16.6 %), Spain (−13.3 %) and the 
United Kingdom (−11.8 %) saw the largest decreases in applications received in 
2008 compared to 2007. In contrast, the IP offices of many middle-income econo-
mies—e.g., Brazil, India, and Thailand—experienced growth in application numbers 
over the same period. At the top three IP offices—China, the Republic of Korea, and 
the US—the decrease in resident applications accounted for the overall decrease in 
applications, as non-resident applications actually grew between 2007 and 2008.

In 2009, available data for a few IP offices provided a mixed picture. A few 
offices, such as China (+20.8 %) and France (+8.1 %) saw substantial growth in 
applications in 2009 compared to 2008. In contrast, Germany and Japan experi-
enced, respectively, a 7.7 and 7.2 % drop in applications. For the US, data for the 
calendar year are not available, but fiscal year data show a drop (−11.7 %) in the 
number of applications from October 2008 to September 2009.

China accounted for around 90 % of the worldwide increase in trademark reg-
istrations. The total number of trademark registrations across the world grew by 
7 % in 2008, which is slightly above the growth rate of the previous year. In 2008, 
approximately 2.37 million trademarks were registered across the world. A sub-
stantial increase in the numbers of registrations issued in China (+56.8 % growth) 
is the main source of this increase. The increase in trademark registrations in China 
is partly due to the 300 additional trademark examination assistants recruited to 
reduce the number of pending applications. The majority of the top 20 IP offices 
saw an increase in trademark registrations in 2008 compared to 2007. Registrations 
issued by the IP offices of the United Kingdom, the Russian Federation and the 
European Union’s Office for Harmonization in the Internal Market (OHIM) grew 
by 23.6, 21.7 and 20.1 %, respectively, in 2008. Chile heads the trademark appli-
cations per GDP list. Chile is the only country with more than 100 resident trade-
mark applications per billion GDP in 2008. The Republic of Korea (87), Bulgaria 
(82), and China (81) also exhibited a high resident applications to GDP ratio.

Overall, according to the ICC, many sectors that rely on IP protection showed 
disproportionate growth despite trends of declining prices, and are strategically 
important in the economy. It called attention to the economic benefits generated by 
sectors reliant on IPR such as information and communication technology (ICT) 
which are even higher when adjusted to constant dollars, given that the prices 
for such IPR-based goods and services tend to decline over time. ICC cited a US 
study which has explained:

For example, the overall price index for the US GDP rose from 100.000 in 2000 to 108.237 
[+ 8.2 per cent] in 2004. By contrast, the price index for the ICT industry component of 

48 WIPO 2010, 8–9.
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the convergence industries fell from 100.000 in 2000 to 79.752 [−20.2 per cent] in 2004. If 
price levels consistently fall and real quantities remain unchanged, the real value added by 
the producers of those goods consistently increases. Since the IP industries have reduced 
real prices over time, their real output—net of intermediate purchases or, in other words, 
value added, has correspondingly increased over the same period.49

The ICC noted that “many IP-based sectors not only make substantial economic 
contributions but are important as a strategic matter to their economies.” Drawing 
attention to a study by Professor Raymond in 1996, the ICC quoted his conclusion 
that: “… of all traditional manufacturing industries, the [IP] intensive ones are those 
upon which Britain’s industrial future depends. They have been the ones that con-
tinued to grow and prosper in times of adversely changing industrial structure.”50

1.2  Utilitarian v. Natural Rights Approaches to IPRs

The statistics as outlined above are reflective of the predominant economic ration-
ale or utilitarian approach for the protection of IPRs as opposed to a ‘natural 
rights’ approach that privileges the protection of the personality of creators or the 
idea that a creator has a natural property right in the fruits of his or her labor.51 
The predominant utilitarian rationale focuses on economic incentives for crea-
tors.52 The central idea is that the public interest would be advanced through the 
accumulation of inventions and other creative endeavors, which are thus incentiv-
ized. As market mechanisms may not be sufficient to induce firms to make 
“socially optimal” levels of investment in the production of knowledge and to pre-
vent “under-investing” in knowledge production, non-market institutional arrange-
ments, such as patents and subsidies are deemed necessary. While creating such 
incentives it was also important not to leave room for anti-competitive practices.53 
This rationale was emphasized as a justification for the inclusion of IPR protection 
in the US Constitution in a case of Mazer v. Stein (1954), in which the Supreme 
Court noted that the economic rationale behind the clause empowering Congress 
to grant patents and copyrights “is the conviction that the encouragement of indi-
vidual effort by personal gain is the best way to advance public welfare through 
the talents of authors and inventors in ‘Science and useful Arts’.”54

49 ICC 2011, 4.
50 Id., 4.
51 Wong notes that civil law systems protect the natural rights of authors while common law 
systems emphasize economic reward and incentives for innovation. Wong 2010, 12. Bentley and 
Sherman note several justifications for intellectual property protection: utilitarian (incentive), nat-
ural rights, reward (of the creator) and rule of law. Bentley and Sherman 2009.
52 See Landes and Posner 2003. See also seminal works by Nelson 1959 and Arrow 1962.
53 Coriat et al. 2006, 1035.
54 Wong 2010, 2. See Mazer v. Stein—347 U.S. 201 (1954), available at Cornell Law, 
http://www.law.cornell.edu/copyright/cases/347_US_201.htm. Accessed 28 May 2012.
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It has been suggested that there is a public good aspect to IP, which prevents 
“free riding” by third parties who would not incur the same costs as those who 
developed the invention first. For example, copyright protection trades off the cost 
of limiting access to the work against the benefit of providing incentives to create 
the work in the first place. IP protection is necessary to prevent such market fail-
ures as free riding would take away incentives for creators. This would diminish 
works available to the public and consequently their utility. Such is the case for 
copyright, in order to make works available to the public, for patents, to encourage 
technological innovation.

The same argument can be made for trademarks, which help reduce the risk 
and uncertainty of making a purchase. The prevention of misrepresentation of the 
origin of a good is the purpose of the law. Society needs to provide enough incen-
tives to cover the fixed costs of creation but incentives should not work to stifle the 
very creativity that is encouraged. For example, an overly broad patent claim may 
stifle innovation and competition. Moreover, there are things that it would be 
unethical to grant patents for, which are needed by some stakeholders, such as 
innovations in health. Predominant policy concerns underlying the area of intellec-
tual property are to ensure a diverse and competitive market place: the system 
must provide incentives to create, it must promote competition and it must resolve 
potential conflicts over access to creations. Campbell and Picciotto, in a critical 
review of seminal literature by William Landes and Richard Posner defending 
intervention by the state in favor of intellectual property protection (despite 
Landes and Posner’s ideological bent towards non-state intervention in markets 
generally), point out that ‘Posnerian’ economics has defended such intervention 
despite the lack of significant knowledge regarding the welfare maximization role 
of such intervention on behalf of IP.55

Balancing the protection of creators’ innovations and the needs of society, a 
theme running through this work and discussed in subsequent chapters, has 
become increasingly difficult, according to Wong, because of the harmonization of 
IP-related laws and trade laws at the regional and international levels. For exam-
ple, Wong noted that  “Legal traditions and provisions on IP within member states 
of the EU are continually being reshaped by regional regulations and decisions, 
and a mixture of common law and civil law concepts may coexist in a country 
through this confluence.”56 Internationally, “the linkage of IP to trade (and thus 
trade sanctions) has been deepened through other multilateral instruments and 
bilateral or regional free trade arrangements (FTAs) including those with so-called 
TRIPS-plus provisions.”57

It is well known that powerful industrialized countries that seek enhanced IP 
protection globally, have in the past adopted IP laws that allowed them to advance 

55 Campbell and Picciotto 2003.
56 Wong 2011, 17.
57 Id., 17.
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their trade interests and industrial policy interests. A UNDP Human Development 
Report of 2001 concluded that many advanced economies had found “legal and 
illegal” ways of circumventing them. Many European countries for example, once 
they shifted from being “net users” to “net producers” of IP had moved to “stand-
ard IP protection” in the 1960 and 1970s.58 The US, notes Wong, had pursued IP 
policies “quite flexibly in the nineteenth century”.59 With knowledge products 
becoming important worldwide, IP protection had become a prerequisite for for-
eign investment and technology transfer. The standardization of IP rules will 
impact developed and developing countries and developing and least developed 
countries (LDCs) differently. While seemingly creating a level playing field, as the 
UNDP 2001 report noted, “the game is hardly fair when the players are of such 
unequal strength, economically and institutionally.”60 While LDCs must spend 
scarce resources and administrative skills on implementing the regime, they 
thereby place themselves at a disadvantage. LDCs and other developing countries 
are not necessarily tailoring IP laws to their needs and contexts. Many developing 
countries have expressed these concerns and the need for better calibrated IP laws 
to suit local circumstances and towards a more just IP system. This led Brazil, in 
particular, to push for a ‘Development Agenda’ within the WIPO.

1.3  Calls for a More Equitable and Modernized Regime 
of International Intellectual Property Law

There have been increasing calls for a ‘kinder and gentler’ international intellectual 
property regime. These have been heard loud and clear in the WIPO General 
Assembly. During the 49th Assembly in 2011,61 for example, developing countries 
acknowledged that intellectual property protection was important for innovation, for 
technological growth and for cultural enrichment. In summary, the African Group, 
represented by the Delegation of South Africa, “noted that science, innovation and 
technology were key to improving Africa’s competitiveness and economic growth, 
and WIPO had a major role to play in those areas.”62 The Latin American Group 
(GRULAC), represented by Panama, noted that “It was only through sufficient devel-
opment of the intellectual property system, by rewarding creativity and innovation, 
that greater economic and social development could be achieved.”63 ASEAN, repre-
sented by Singapore, noted “the shared belief in the importance of IP for social,  
economic and cultural development.” The Development Agenda Group (DAG),  

58 UNDP 2001, 102.
59 Wong 2010, 20.
60 UNDP Human Development Report 2005, 105.
61 WIPO 2011a., A/49/18 Prov.
62 Id., para 23.
63 Id., para 26.
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represented by India, “believed that intellectual property (IP) was an important con-
tributor to socio-economic growth and development everywhere and that it was 
increasingly becoming a practical asset in a growing global knowledge economy.”64

The Least Developed Countries (LDCs), represented by Nepal, were

encouraged to see IP emerging as an integral part of the development process but noted that 
the domain of IP had not been immune from the ongoing impacts of the financial and other 
emerging crises. … IP had been quick to respond to the signs of recovery in 2010. The early 
review of the international patent system published by WIPO indicated that in 2010 the 
world would see an almost six per cent increase in patent filings as an indicator of the crea-
tion of new goods and services. The Delegation stated that the biggest growth had occurred 
in the emerging markets but that growth had not been equitable. In fact, the top three sub-
regions had accounted for over 80 per cent of patent filings and in the race to foster creativ-
ity and knowledge LDCs did not feature. The crucial importance of IP in an economy could 
not be overemphasized at the current time with looming crises of all kinds. Indeed, IP had 
the potential to contribute to resolving the most challenging problems in generating jobs 
and economic growth. Innovation was needed in order to discover new climate serving tech-
nologies, generate noble life saving medicines, introduce new technologies in agriculture 
and bring the marginalized into the mainstream for creativity and knowledge. At a time 
when the world was undergoing social and economic pressure, the role of IP remained piv-
otal in promoting decent jobs, thereby generating sustainable lifestyles, addressing the crisis 
and contributing to a fair, inclusive, stable and secure situation.65

The LDCs argued, however, that “The realization of the Development Agenda 
was indispensable if a sustainable IP system were to be created.”66 They noted that

technology had made breakthroughs to transform the world and had brought prosperity to 
the lives of human beings. There was a need to address the technology gap and knowledge 
and digital divide between the LDCs and other countries. The divide in intellectual prop-
erty and its ills was indeed going to perpetuate the divides in income, living standards and 
every attribute of life, and the creation of a favorable IP environment was essential for 
economic development. Advances in technological capability, production investment, and 
innovation were key to knowledge and wealth creation. The Delegation felt that a new set 
of tools was needed to address emerging problems that had never been foreseen and called 
for the transfer of appropriate and productive technology and the dissemination of infor-
mation for creating a sound and viable technological foundation to promote knowledge, 
creativity and innovation for the benefit of the economy and society.67

The African Group reiterated four substantive proposals it had previously made, 
in the seventh session of the Committee on Development and Intellectual Property 
(CDIP), including a proposal for a project on enhancing cooperation amongst 
developing countries and least developed countries. It called for WIPO to take a 
leadership position on IP issues globally and to continue to integrate developing 
country priorities in its program and budget and to re-launch discussions within 
the Committee on IP and Development, which had stalled earlier on.

64 Id., para 31.
65 Id., para 32.
66 Id., para 32.
67 Ibid.



17

The Arab Group, represented by Egypt, noted the importance of enhancing 
capacities of developing countries and LDCs to integrate and benefit from the 
knowledge-based economy. It argued that,

There was a need to go beyond traditional technical assistance activities and embark on 
value-added projects that took into consideration varying development levels and specific 
economic and social conditions. Such projects should help developing countries to estab-
lish National IP Strategies based on available flexibilities, exceptions and limitations. 
Projects should respond to specific needs and priorities of Member States, contribute to 
the promotion of local creativity, foster development efforts and reinforce science and 
technology infrastructure.” The Arab Group stressed that integrating the global IP system 
should not run contrary to national public policy objectives. For the IP system to fulfill its 
role as a tool for wealth creation, progress and development, it should be recognized that 
countries needed IP legislation and public policies which were in line with their respective 
conditions. The IP system should reinforce rather than reduce public policy space, includ-
ing food security, public health, environment and climate change.68

The Asian Group, through the delegation of Pakistan, submitted that,

irrespective of their differing levels of development, most countries in the Asian region 
were faced with a diverse range of challenges in building and supporting their national IP 
protection regimes. The nature and magnitude of those challenges were indicative of the 
absence of a “one-size fits all” approach in that context. The situation on the ground reaf-
firmed the need for customized IP strategies for those countries at different levels of 
development. However, translating that recognition into reality remained a far greater 
challenge. The Delegation encouraged WIPO to intensify its efforts in working with mem-
bers to develop national IP strategies that reflected a country’s level of development and 
thereby established the relevance of IP protection in enhancing its economic and techno-
logical capacity.69

It considered that “a calibrated, country-specific IP system was essential in 
today’s world.” More importantly, “the global IP system should evolve in a bal-
anced way to support the developing and least developed countries in achiev-
ing their development objectives.” It noted that “The evolution of the IP system 
should also encourage innovation and creativity, and keep pace with the rapidly 
evolving global technological, geo-economic, social, and cultural environment. 
The Delegation stressed that WIPO should focus more on improving global IP 
Services while keeping in view the Development Agenda Recommendations and 
their implementation. The Development Agenda should not be reduced to an array 
of activities centering on technical assistance and merely duplicating what was 
already being done, albeit on a larger scale.”

The ASEAN States, represented by Singapore, noted that “The implementation 
of the WIPO Development Agenda and the work of the CDIP continued to be cen-
tral to ASEAN’s interests. ASEAN’s development experience epitomized the con-
viction that IP protection was not an end in itself but a means to promote public 
interest, technological progress and development.”70 ASEAN was “committed to 
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improving access to copyright-protected works for the visually impaired and per-
sons with disabilities and would request the inclusion of copyright exceptions and 
limitations as an area of cooperation between ASEAN and WIPO in the coming 
year.”71

The DAG, represented by India, argued that it was even more necessary than 
ever to contextualize IP rights within the wider framework of development, both in 
order to ensure that IP regimes were appropriately tailored in different countries, 
and to foster socioeconomic growth and development.72 The DAG highlighted 
“the importance of employing IP for the betterment of mankind everywhere 
through calibrated norm-setting, protection, enforcement and technical assis-
tance.”73 It estimated that “vital work was being undertaken by WIPO on health, 
food security and climate change and the Group looked forward to being regularly 
apprised of the work being done by the Global Challenges Division in those areas 
in an appropriate intergovernmental forum, such as the CDIP or the SCP, as well 
as through routine PBC updates.

The DAG added that South–South cooperation in the area of intellectual prop-
erty was critical. South–South trade and cooperation in areas such as health, envi-
ronment, labor and agriculture were actively promoted by the United Nations 
(UN) and its specialized agencies. The Group hoped that the proposed project on 
South–South cooperation would be adopted by the Member States within the 
resumed CDIP, thus enabling WIPO to join other UN organizations in fostering 
South–South cooperation alongside North–South and triangular cooperation.74 On 
patents and health the DAG “welcomed in particular the agenda item on patents 
and public health” in the Standing Committee on Patents and looked forward to 
progress being made regarding the joint proposal presented by the DAG and the 
African Group.75

The EU and its 27 Member States, represented by the Delegation of Poland, 
“stressed the importance it attached to creating and maintaining a balanced and 
effective international IP system, and stated that it shared the common view that IP 
was an important tool for sustainable growth and wealth creation.”76

China reported that the environment for IP protection had been under constant 
improvement in China and that “the rapid increase of investment in China by 
global enterprises, as well as its ever rising number of patent and trademark appli-
cations, demonstrated China’s firm commitment to and confidence in IP protec-
tion.”77 It continued that “in the new era of globalization, and with the new 
advances in science and technology, innovation policies were considered as 
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national strategies in more and more countries, and global issues such as climate 
change, food security, public health and energy crisis had brought both new chal-
lenges and fresh opportunities to the international IP system.”78

The Delegation of India, speaking on its own behalf, shared its country’s reali-
zation of “the importance of nurturing innovation to achieve a higher growth path 
and improve India’s competitiveness in the world markets and provide access to 
essential services,” which had prompted the President of India to declare 2010/20 
as the ‘decade of innovation’. Consequently, the National Innovation Council had 
been established in India.

Sector innovation councils on intellectual property rights had been established with an 
objective to formulate India’s national Intellectual property rights (IPR) strategy for 
encouraging innovation with a view to adequately addressing the consequences of sustain-
able development including growth and food security. The Council would also formulate 
the medium-term policy objectives that could be the building blocks of India’s IPR strat-
egy. The IPR framework was arguably one of the important aspects of the innovation eco-
system since there were policy makers and economists who felt that the legal rights 
provided by IPRs drove technical innovation. That system of legal rights created an incen-
tive to innovate but could also create monopoly situations and hinder competition and 
even access to technology for further adaptation and use in unrelated sectors. In that sense 
it affected growth. Technology transfer provided the mechanism by which technological 
innovations could be shared while protecting the interests of the innovator. The issue of 
technology transfer needed to be addressed adequately by Member States and policies that 
facilitated it were to be encouraged.79

It continued that India was at a critical phase in developing intellectual property 
rights. On the one hand, there was a move to form groupings to strengthen the 
existing regime and enforce stiffer norms, while on the other hand there was also a 
growing sensitivity among others to ensure that the regime was equitable to facili-
tate the fulfillment of the aspirations of the majority of humanity while ensuring 
that the innovative processes remained unhampered. There was a need to balance 
the rights of the innovators against the cost imposed on society due to the protec-
tion provided. Innovation lay at the heart of long-term economic growth and inter-
national competitiveness. India had experienced consistent growth rates in the past 
and needed to continue along a high growth path to ensure that the huge backlog 
of unmet demands, whether in education, health, water or energy provision, were 
addressed. India continued to need innovation to make growth more inclusive as 
well as environmentally sustainable.

India was happy at the progress being made in implementing the Development 
Agenda recommendations through relevant projects in the CDIP. The Development  
Agenda was an encouraging framework that called for a conceptual paradigm shift 
by placing IP in the larger context of socioeconomic development, instead of see-
ing IP as an end in itself. It replaced the one-sided simplistic notion: IP was good, 
more IP was even better; with a more advanced and calibrated view that IP was 
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good when it served as a tool to enhance economic growth and social development 
and was tailored to suit a country’s needs and situation. India was also happy to 
note the new focus on exploring how IP could contribute to finding solutions for 
pressing global challenges in the areas of health, food security and climate 
change. WIPO’s approach to such important issues was viewed as very 
encouraging.80

Delegations generally called for the continuation of substantive work aimed 
at maximizing the flexibilities allowed under various IP systems, in particular 
limitations and exceptions in copyright law, patents and health and work towards 
facilitating access to information and cultural life for visually impaired persons. 
They also called for continued work in the Intergovernmental Committee (IGC) 
on Genetic Resources, Traditional Knowledge and Folklore, among other areas, 
aimed at concluding a treaty in the near future.

On traditional knowledge and genetic resources, the GRULAC “restated its 
interest in achieving agreement on all issues being dealt with by the Committee, so 
as to establish and ensure the effective protection of the genetic resources, tradi-
tional knowledge and folklore of GRULAC member countries.”81 The ASEAN, 
while recognizing that the IGC had a lot of work ahead, “welcomed the considera-
ble progress already made to develop texts on the issues under consideration. 
It underscored its support for the renewal of the IGC’s mandate along the terms 
agreed at IGC  19 and an acceleration of its work to develop international legal 
instruments for the effective protection of GRTKF.”82

The LDCs welcomed the progress made by the Intergovernmental Committee 
on Intellectual Property and Genetic Resources, Traditional Knowledge and 
Folklore, in the ongoing text-based negotiations on the normative standards that 
were aimed at ensuring their protection and was of the view that the Committee 
should be allowed to continue its work until a clear and acceptable legal instru-
ment had been finalized and put in place. The LDCs noted that “Traditional 
knowledge, genetic resources, traditional cultural expressions and folklore needed 
to be seen from the overall perspective of socio-economic development, while for-
mulation of national legislation to protect them from misappropriation was neces-
sary, since protection measures at the national level alone were not enough.”83 The 
Delegation stated that serious efforts were needed “to develop comprehensive 
strategies to protect the rich cultural heritage and use the precious indigenous 
resources for wealth creation and employment innovation.” While India welcomed 
the proposed renewal of the mandate of the IGC for the 2012/13 biennium to exer-
cise the negotiations based on a clearly defined work program it hoped “that there 
would be a closure on GRTKF issues in this biennium with a text or texts of an 
international legal instrument or instruments being submitted to the General 
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Assembly for convening a diplomatic conference. India felt that “As one of the 
countries which continued to be most affected by misappropriation and bio-piracy, 
India attached great importance to the early finalization of international legal 
instruments on all three issues and the convening of a diplomatic conference 
within the next biennium.”84

Regarding visually impaired persons, GRULAC’s was of the view that “pro-
gress should be made towards adopting a treaty for visually impaired persons and 
other people who had difficulty accessing the printed word.”85 For the countries of 
their region,

the issue was of major importance, because it would provide access to knowledge for vul-
nerable groups that had been previously marginalized and that should be given priority in 
society, by promoting, protecting and ensuring full enjoyment, in conditions of equality, 
of the human rights and fundamental freedoms for disabled people, as laid down in the 
principles and objectives of the United Nations Convention on the Rights of Persons with 
Disabilities.86

The statements on behalf of Group B countries by the USA and on behalf of the 
CEBS by Slovenia are produced in their entirety as they underscored the differing 
challenges and priorities of different countries and parts of the world. They are 
reproduced in their entirety as they also point to the breadth of the work agenda 
before the WIPO.

The delegation of the United States of America, speaking on behalf of Group B, 
expressed satisfaction with WIPO‘s efforts to maintain the Organization’s place as 
the global IP authority, to encourage innovation and creativity worldwide and to 
promote an effective intellectual property system.87 Those efforts would continue to 
foster economic, social, and cultural development of all countries. Group B was 
convinced that, regardless of regional group affiliation, Member States should con-
tinue to foster mutual understanding in order to make progress. Group B also 
attached great importance to the long-standing practice of making all decisions in 
the Organization by consensus. One of the Organization’s recent successes had 
occurred in the SCCR, where positive engagement had led to the SCCR’s recom-
mendation to resume the 2000 Diplomatic Conference on a treaty for the protection 
of audiovisual performances, with an agreement on the one outstanding article and a 
precise plan for the completion of the treaty. Although work on addressing the needs 
of the visually impaired and persons with print disabilities had not been completed, 
Group B was firmly committed to working with other delegations to achieve a posi-
tive result. Group B was similarly committed to advancing a treaty for the protection 
of broadcasting organizations. During the fifteenth and sixteenth sessions of the 
SCP, Member States had agreed on a balanced work plan, and Group B would help 
to lead those projects to a positive conclusion. The SCT had started work in the area 
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of designs, and a diplomatic conference might be convened as a result. Group B 
noted the significant progress made in the IGC over the past 12 months. Finally, 
Group B was pleased to see a proposal from the IGC for a renewal of its mandate. 
Such rich progress in the various fields was proof that WIPO would remain the 
global IP authority. Group B welcomed the progress made with the Strategic 
Realignment Program (SRP). Group B was confident that the reforms being imple-
mented through the 19 initiatives,88 comprising the four core values, would enable 
WIPO to be a more responsive, efficient organization providing global IP leadership 
and achieving its Strategic Goals. Group B welcomed the Director General’s contin-
uing efforts to establish a values-based integrity and ethics system and looked for-
ward to the development of an ethics training program for management and staff.

The Delegation of Slovenia, speaking on behalf of the Central European and 
Baltic States (CEBS) said that the agreement reached during the Fifteenth Session 
of the Standing Committee on the Law of Patents (SCP) would allow for further 
constructive discussions and should lead to the harmonization of patent law at the 
international level. The Group acknowledged the success of the Twenty-Second 
Session of the Standing Committee on Copyright and Related Rights (SCCR), in 
particular in the field of the protection of audiovisual performances, and hoped that 
a new international instrument would be forthcoming. More needed to be done to 
offer broadcasting organizations adequate protection at the international level. 
Access to copyright protected works for persons suffering from a print disability 
had been improved significantly, yet further effort was required in order to reach 
an agreement acceptable to all stakeholders. The work of the Standing Committee 
on the Law of Trademarks, Industrial Designs and Geographical Indications (SCT) 
was extremely important. The Group welcomed the progress that had been made 
with respect to the draft provisions of the industrial designs law. The possibility of 
convening a Diplomatic Conference in the next biennium with a view to adopting 
a design law treaty could be discussed with the other Member States. Such an 
instrument would serve as a useful tool for promoting innovation and creativity. 
The Group supported the adoption of the recommendation relating to the mandate 
for the Intergovernmental Committee on Intellectual Property and Genetic 
Resources, Traditional Knowledge and Folklore (IGC). Finally, the Group recog-
nizes the importance of the work of the CDIP. It was unfortunate that a single issue 
had caused the suspension of talks. If all Member States cooperated and worked 
constructively, then that issue would be resolved at the next Session of the CDIP. 
Furthermore, efforts should continue to implement the Development Agenda (DA) 
recommendations, launch other pending projects and find viable solutions for 
modalities for a coordination mechanism for the DA at the next session.89

88 In its Strategic Realignment Program, WIPO adopted 19 initiatives, aimed at bringing “new 
focus to the Organization’s culture and values, greater efficiency in our business processes and 
better alignment of our programs, structure and resources to our nine Strategic Goals.” The 19 
initiatives are available at: http://www.wipo.int/export/sites/www/about-wipo/en/strategic_realig
nment/pdf/srp_corevalues.pdf. Accessed on May 28, 2012.
89 Id., para 11.

http://www.wipo.int/export/sites/www/about-wipo/en/strategic_realignment/pdf/srp_corevalues.pdf
http://www.wipo.int/export/sites/www/about-wipo/en/strategic_realignment/pdf/srp_corevalues.pdf


23

1.4  IPRs and Humanity Security

As noted above, a central theme running through the entire field of intellectual 
property is the necessity of striking a balance between the interests of right own-
ers on the one hand and those of users and the general public on the other. The 
increasing recognition of legal and moral superiority of the rights of humanity, and 
the basic human security that these rights seek to protect, has militated in favor of 
the pursuit of a more balanced intellectual property regime that recognizes basic 
rights to life, health, and food security.

The various calls for a more equitable intellectual property regime by states are 
rooted in the desire for a more just IP system. This is the theme of a recent work on 
Intellectual Property and Theories of JusticeJustice90 which discusses general 
approaches to justice and specific issues treated from the angle of justice. Chapters 
include Lockean justifications of intellectual property, the work of Rawls, intellec-
tual property and efficiency, intellectual property and social justice, the incentives 
argument for intellectual property protection, approaching intellectual property 
through the lens of regulatory justice, and the concept of liberty and rejection of 
strong intellectual property rights. Specific issues explored include copyright and 
freedom of expression, free software, the efficiency of the patent system, patents 
on drugs, and whether it is ethical to patent human genes. The chapters stand 
largely on their own and the book as a whole does not endeavor to offer a theory of 
justice for intellectual property regimes. Important questions are raised for reflec-
tion, for example, is the exclusion of the poor from access to patented drugs not in 
clear violation of basic human rights. The issue is posed but not examined in depth.

Daniel Attas examined Lockean justifications of intellectual property and the 
possibility of extending Locke’s theory with respect to tangible property so that it 
might offer a feasible theoretical basis for intellectual property too. The author con-
cluded that such an attempt must fail since Lockean theory of property is founded 
on natural rights approach rather than an ‘inventive’ approach.91 Speranta Dumitru 
asks whether monopoly rights for talented people are justified by Rawls’ criteria of 
justice and answers that Rawls’ theory is ill equipped to answer this question.92

Professor Shubba Ghosh approached intellectual property through the lens of 
‘regulatory justice’.93 He noted that while everyone agrees that the subject of intel-
lectual property is copyrights, patents, trade mark and related legal concepts such 
as trade secrets, there is increasing doubt that this subject can or should be 
described as “property”. He argued that intellectual property can best be under-
stood as a system of laws meant to define and regulate creative activity. Put suc-
cinctly, intellectual property establishes a system of rights and obligations that 

90 Gosseries et al. 2008.
91 Attas, “Lockean Justifications of Intellectual Property,” Id.
92 Dumitru, “Are Rawlsians Entitled to Monopoly Rights?”, Id.
93 Ghosh, “When Property is Something Else: Understanding Intellectual Property Through the 
Lens of Regulatory Justice,” Id.
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order the processes of creating novel products and services that are valuable to 
society.94 He discusses four notions of regulatory justice gleaned from the schol-
arly literature on regulation: expertise, civic participation, market failure and man-
agement. He argues that each has an application to understanding intellectual 
property with civic participation and market failure having the greatest relevance. 
He contends that considering intellectual property as regulation is to espouse a 
normative position about intellectual property law that is in opposition to the nor-
mative implications of conceiving intellectual property as property.

Prof. Ghosh posits four normative models which he thinks help in expanding 
one’s perspective beyond the narrow paradigm of property. The model of expertise 
emphasizes that the grant of a patent, for example, reflects the judgment of the 
Patent Office on the novelty, usefulness and non-obviousness of the invention. 
There is the administrative judgment on the effects of the patent on market compe-
tition. Therefore, it is within the jurisdiction and obligation of agencies whose 
expertise is in competition policy to police the anti-competitive use of patents. The 
rights granted by patent law are subject to these limitations from competition law. 
Furthermore, the model of civic participation would recognize the grant of a patent 
as requiring public scrutiny both of the innovativeness of the invention and of 
potential misuses of the patent. The model of market failure recognizes the use of 
patents to create markets and the need to limit the patent right if the market is 
being harmed or compromised. Finally, the model of management suggests that 
inventions are public resources that should be managed in a way that benefits the 
public. Therefore, the model of management would call for limitations on the pri-
vate right to exclude granted by the patent.95

Approaching intellectual property from the angle of regulatory justice is attrac-
tive when considering international intellectual property laws through the lens of 
human security. For it brings in the element of public policy, namely, that the 
international intellectual property regime should be regulated and managed in such 
a way as to advance human security worldwide. As Professor Ghosh put it, “inven-
tions are public resources that should be managed in a way that benefits the pub-
lic.”96 It may be added that in the era of global harmonization of IP law, the notion 
of the ‘public’ encompasses not only the national public but the global public.

The emphasis on justice naturally leads to a consideration of the human rights 
dimension to IP, which is critical to the larger developmental imperatives of a vast 
majority of humanity and indeed the international human rights regime has 
inspired calls for a ‘right to development.’ The IP and human rights regimes have 
developed independently of each other and each was based on different rationales, 
one following utilitarian, economic rationale, the other following considerations of 
humanity. It was only after the TRIPS Agreement that sustained consideration of 
the linkages between the two took place as attention was focused on the 

94 Id., 106.
95 Ibid, 119.
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consequences of TRIPS for the enjoyment of fundamental human rights. 
Authoritative statements on human rights and intellectual property have come 
mainly through human rights institutions, whereas intellectual property institutions 
have been less inclined to integrate a human rights perspective to IPRs.97 The UN 
Sub-Commission on Human Rights and the Committee on Economic Social and 
Cultural Rights (CESCR), as well as some regional human rights bodies, have 
considered over time the status of IP as a ‘fundamental’ human right and/or issued 
statements on the same. The CESCR has issued an authoritative general comment 
on IP and human rights (Chap. 3), which, though not unproblematic, has provided 
a sound basis on which to engage with a consideration of IP in a human rights 
framework.

1.5  Outline of the Book

In the work that follows, the discussion of IP and human security has been divided 
into three parts. In Part I (Intellectual Property and Human Security), Chap. 2 sets 
out the interrelationship between the regime of intellectual property law and con-
siderations of human security. The basic message here is that, as in other areas 
of international law and policy, everything must be done to advance the dignity, 
welfare, and security of human beings everywhere. Chapter 3 sets out the fun-
damentals of the international intellectual property regime. Chapter 4 examines 
the relationship between specific IPRS and human security, such as education, 
health, and food. The presentation of the regime will have in view the perspec-
tives of advancing human security worldwide in the future. In Part II (Intellectual 
Property, Development and Human Rights), Chap. 5 presents the essence of the 
United Nations Declaration on the Right to Development, which, it is argued, 
should guide the modernization of the international intellectual property regime. 
The UN General Assembly in 2011 commemorated the 25th anniversary of this 
important declaration. Chapter 6 outlines the emerging dialog between human 
rights and intellectual property rights and the attempts to bridge the two regimes. 
Chapter 7 examines the roles of international business organizations (IBOs) such 
as the ICC. Business confederations in the major developed countries and organi-
zations such as the International Chamber of Commerce have played a pivotal role 
in the thrust of the international intellectual property regime, notably the TRIPS. 
It is argued that not only business considerations but a regard for human security 
worldwide should be integrated into account in the core strategies of such inter-
national business organizations. Chapter 8 analyzes the international community’s 
efforts to accommodate the demands of indigenous peoples for the protection of 
their genetic resources, folklore and traditional knowledge, with emphasis on the 
latter. In Part III (WIPO and Human Security), Chap. 9 looks at the role of the 

97 WIPO  1998.
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World Intellectual Property Organization (WIPO) in enhancing human security 
through its Development Agenda, which seeks to integrate developmental con-
cerns in all of its policies. Recent policy planning and decisions within WIPO 
give cause for optimism and the current Director General of the WIPO has been 
playing an important role in shaping the future contributions of the organization. 
Chapter 10 makes a concrete proposal for an International Equity Panel at WIPO, 
which can help make the regime of international intellectual property law more 
attuned to considerations of human security and submits that such a panel within 
WIPO can help attenuate some of the rigidities of the TRIPS Agreement.

http://dx.doi.org/10.1007/978-90-6704-900-9_10
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This chapter takes an in-depth look at the 
relationship between IPRs and human security. 
It examines the nature of security and the 
contemporary understanding of the term “security”, 
which now encompasses “human security”. 
Whereas the term security had been applied to states 
traditionally it now encompasses the individual 
as an object of security. IPRs are discussed in the 
framework of human security, which has placed 
emphasis on fundamental human rights and the right 
to development.

2.1  The Nature of “Security”: Individual, National  
and International

This chapter discusses the interrelatedness between intellectual property and 
human security. There are two sides of this interrelationship. In the first place, IP 
issues are closely related to the hard security of nations. In the second place, the 
application of the regime of international intellectual property laws can help pro-
mote economic and social development and, at the same time, can result in major 
hardships when it comes to protection of the right to life and realization of the 
rights to health, food, and education. In the pages that follow, different aspects of 
these issues are explored.

The term “security” is widely accepted as encompassing three levels: individual 
or human, national and international.1 The nature of threats have moved well 
beyond Cold War era geo-political concerns of Soviet-USA balance of power and 

1 See Buzan 1983 and Ramcharan 2002.
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classic foreign military adventurism, as was the case with Iraq’s invasion of 
Kuwait. Balance of power issues still do matter, for example, in the current context 
of American predominance over the global military landscape, debate surrounds 
the use of its overwhelming power and its strategic rivalry with competitors like 
China and other powers like Brazil, the EU, India and Russia. Added to these con-
cerns is the threat of weapons of mass destruction (WMD), which may be chemi-
cal, biological, or nuclear (CBN).2

The security studies agenda now include issues that transcend national bounda-
ries, such as environmental degradation,3 terrorism, transnational crime, destruc-
tion of the ozone layer, and the easy migration health hazards such as the HIV/
AIDS virus.4 These concerns have led to a concern with “international” security 
issues, which affect the international community of sovereign nation-states.

Accordingly, the referent object, which needs to be secured, has evolved from 
an exclusive discussion of “State” or national security to human/individual and 
common global security concerns—i.e., “human security”. Worldwide concerns, 
such as human rights abuses, have led to an expansion of the referent unit in need 
of security to the individual human being.5 As Paris has acknowledged, human 
security “is the latest in a long line of neologisms—including common security, 
global security, cooperative security, and comprehensive security—that encourage 
policy makers and scholars to think about international security as something more 
than the military defense of State interests and territory.”6 The term gained greater 
currency in the 1990s. The 1994 Human Development Report of the United 
Nations Development Programme noted that a concern for State security (security 
of territory from external aggression) had clouded other concerns so that “forgot-
ten were the legitimate concerns of ordinary people who sought security in their 
daily lives.”7 Sadako Ogata, former United Nations High Commissioner for 
Refugees and Johan Cels, has argued that while State security is essential, it “does 
not necessarily ensure the safety of individuals and communities.” Moreover:

2 See Stern 2002–2003, pp. 89–123.
3 The WIPO acknowledged that it “recognizes that intellectual property rights may be of rel-
evance in the field of trade as well as environmental policy.” WIPO 2001b WT/CTE/W/182; 
IPC/C/242.
4 For a comprehensive overview of the changing nature of security studies see Steven Miller, 
2001, 5–39.
5 See Paris 2001, 87–102.
6 Id., 87. Paris addresses the difficulties of the expansive scope of the concept. For policy mak-
ers, “the challenge is to move beyond all-encompassing exhortations and to focus on specific 
solutions to specific political issues.” Id. 92. For academics, “the task of transforming the idea 
of human security into a useful analytical tool for scholarly research is also problematic” as it is 
“far from clear what academics should even be studying”. Id., 93. Some scholars have attempted 
to identify key indicators, such as poverty, health, education, political freedom, and democracy.
7 UNDP 1994, 22–23.
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No longer can State security be limited to protecting borders, institutions, values, and peo-
ple from external aggressive or adversarial designs. The spread of deadly infectious dis-
eases, massive forced population movements, human rights violations, famine, political 
oppression and chronic conditions of deprivation threaten human security and, in turn, 
State security.8

A debate has been raging on the confines of the human security concept, since 
its popularization by the UNDP’s Human Development Report of 1994, about the 
utility of an expansive definition of human security for theorizing about security. 
One the one hand, an expansive definition has seen the human security paradigm 
being applied to a wide range of contemporary problems affecting individuals, 
communities, states, and global society. These include environmental problems, 
humanitarian intervention, underdevelopment, small arms proliferation, and so on. 
On the other hand, theory-inclined scholars have questioned the utility of an 
expansive definition for the purposes of theorizing about security. Some scholars 
have warned against “overstretch”. From a policy perspective, Taylor Owen, has 
warned that this was corroding the impact of human security on the UN 
landscape.9

Three approaches to human security have emerged since 1994: (1) a rights-
based approach anchored in the rule of law and treaty-based solutions to human 
security, that believes that new human rights norms and convergent national stand-
ards can be developed by international institutions; (2) a humanitarian conception 
of human security, according to which the safety of peoples is the paramount 
objective, and links human security to preventive and post-conflict peace building; 
and (3) a sustainable human development conception, which draws on the UNDP’s 
1994 report.10 Kaldor has distinguished between the Canadian Government’s 
approach, namely “security of the individual as opposed to the states’” but with 
primary emphasis on security in the face of political violence11 and the UNDP 
approach. The latter has emphasized the importance of development as a security 
strategy.12 A Japanese Commission on human security (CHS) initiated discussions 
on the “responsibility for development”—freedom from want and human security 
as development became a topic of the reform agendas at the UN and in regional 
organizations (EU).13

Owen has warned that there has been a failure to distinguish clearly between 
human development and human security and that there is a lack of distinction 

8 Ogata and Cels 2003, 275.
9 Owen 2009, 3.
10 Benedeck 2009, 8.
11 Kaldor 2007, 2. See Canadian Government’s, Human Security Report (http://www.hsr
group.org/) and Canadian Intl Commission on Intervention and State Sovereignty (ICISS), 
Responsibility to Protect, http://responsibilitytoprotect.org/ICISS%20Report.pdf.
12 See High level panel on Threats, Challenges and Change + UNSG response “IN Larger 
Freedom”. For this and related see http://www.responsibilitytoprotect.org.
13 Tadjbakhsh and Chenoy 2007.
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between human rights and human security, both of which are detrimental on the UN 
landscape.14 Sorpong Peou has warned that we must not make the human security 
concept too elastic and amorphous. From a political science theory perspective, he 
has cautioned that scholars must not carelessly combine competing insights from 
different theoretical perspectives, rendering our arguments unintelligible. “There 
are limits to eclecticism or pluralism. If possible, clear theoretical statements should 
be made to allow us to test our theoretical insights against empirical evidence or to 
keep critically evaluating our normative commitment to human security.”15

In order for human security to be more useful, Mary Kaldor has argued for a 
“global conversation” about human security, “the transformation of the social rela-
tions of warfare and the character of threats we face.”16 The key to dealing with 
“new wars is the reconstruction of political legitimacy around the ideas about 
human rights and global civil society that were reinvented in the last decades of 
the Cold War.”17 Kaldor noted that millions of people live in daily fear of violence 
and new wars were increasingly intertwined with global risks—disease, natural 
disasters, poverty, and homelessness. Her work sought to develop new proposals to 
address gaps in understanding of “war”, which is still influenced by the example 
of World War I and World War II. For Kaldor, human security is about the security 
of individuals and communities rather than the security of states, and it combines 
both human rights and human development.18

McFarlane and Khong agree with the notion that the individual’s security is not 
subordinate to that of the state and that this pre-dates the 1994 UNDP report. 
Indeed, they have shown that it is pervasive throughout the international human 
rights instruments that were drafted during the Cold War.19 However, they limit 
their definition of human security to protection from violence. This reflects a con-
cern among scholars and policymakers that human security remain relevant and 
useful for policy making, just as the concept of “national security” has been. “This 
concern is reflected in Glasius and Kaldor’s attempt to reconcile internal and 
external security”, now held to be inseparable. They sought to define a global 
security agenda for Europe, NATO, and the US.20 They drew upon Amartya Sen’s 
work on development as freedom and focus on the “downside risks”, that is “the 
insecurities that threaten human survival or the safety of daily life, or imperil the 
natural dignity of men and women, or expose human beings to the uncertainty dis-
ease and pestilence, or subject vulnerable people to abrupt penury.”21 They have 
contrasted these to an expansive view of human security as human rights as 

14 Owen 2009, 3.
15 Peou 2009, 7.
16 Kaldor 2007, 2.
17 Id., 10.
18 Id., 182.
19 MacFarlane and Khong 2006, 10.
20 Glasius and Kaldor 2006, 3–4.
21 Id., 7.
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suggested by Bertrand Ramcharan, who served as UN High Commissioner for 
Human Rights, and note that violations of the right to food, health and housing, 
even grave and massive ones, are not commonly recognized as belonging to the 
category of jus cogens norms like genocide, large-scale torture, inhuman and 
degrading treatment, disappearances, slavery, crimes against humanity, and war 
crimes as defined by ICC.22 The moral case for Europe’s interest in human secu-
rity outside its borders was founded simply on ‘our common humanity’, which 
posits that human beings have a right to live with dignity and security, and a con-
comitant obligation to help each other when that security is threatened. It was also 
founded on the legal consideration that Articles 55 and 56 of the UN Charter 
enjoin states to promote universal respect for, and observance of human rights. 
The development and human rights perspectives were two sides of the same coin: 
both were rooted in the philosophical approach that privileges the search for sub-
stantive equality and justice. These stood at the heart of the human rights move-
ment and the attendant international legal regime that guarantee such rights.

The Commission on Human Security, in 2003, defined human security as the 
protection of the vital core of all human lives in ways that enhance human free-
doms and human fulfillment. Human security meant protecting fundamental free-
doms—freedoms that were the essence of life. It meant protecting people from 
critical (severe) and pervasive (widespread) threats and situations. It meant using 
processes that build on people’s strengths and aspirations. It meant creating politi-
cal, social, environmental, economic, military and cultural systems that together 
give people the building blocks of survival, livelihood, and dignity. Human secu-
rity reinforced human dignity. Human security complemented state security in 
four respects: Its concern was the individual and the community rather than the 
state. Menaces to people’s security included threats and conditions that had not 
always been classified as threats to state security. The range of actors was 
expanded beyond the state alone. Achieving human security included not just pro-
tecting people but also empowering people to fend for themselves.23

The Commission on Human Security proposed a new framework—a human 
security framework—to address the conditions and threats people face at the start 
of the twenty-first century. Human security was ‘people-centred’, focusing the 
attention of institutions on human beings and communities elsewhere. By plac-
ing people at the center, the human security approach called for enhancing and 
redirecting policies and institutions. Human rights and human development had 
reoriented legal, economic and social actions to consider their objectives from the 
perspective of their effect of people. Recognizing the interdependence and inter-
linkages among the world’s people, the human security approach built on these 
efforts, seeking to forge alliances that could wield much greater force together 
than alone.

22 Ibid.
23 Commission on Human Security 2003, 4.
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Human security, the Commission added, was also concerned with deprivation: 
from extreme impoverishment, pollution, ill health, illiteracy, and other maladies. 
Catastrophic accident and illness ranked among the primary worries of the poor—
and understandably, because of their toll on human lives—causing more than  
22 million preventable deaths in 2001. Educational deprivations were particularly 
serious for human security. Without education, men and especially women were dis-
advantaged as productive workers, as fathers and mothers, as citizens capable of 
social change. Without social protection, personal injury or economic collapse could 
catapult families into penury and desperation. All such losses affected people’s power 
to fend for themselves. Each menace, terrible on its own, justified attention. Yet to 
address this range of insecurities effectively demanded an integrated approach.24

Human security, in the view of the Commission, was deliberately protective. It 
recognized that people and communities are deeply threatened by events largely 
beyond their control: a financial crisis, a violent conflict, chronic destitution, a ter-
rorist attack, HIV/AIDS, underinvestment in health care, water shortages, and pol-
lution from a distant land. To protect people—the first key to human security—their 
basic rights and freedoms must be upheld. To do so, required concerted efforts to 
develop national and international norms, processes and institutions, which must 
address insecurities in ways that are systematic not makeshift, comprehensive not 
compartmentalized, and preventive not reactive. Human security helped identify 
gaps in the infrastructure of protection as well as ways to strengthen or improve it.25

As many as 800 million people in the developing world and at least 24 million 
people in developed and transition countries lived without enough food. These 
people suffered daily hunger, malnutrition, and food insecurity even though most 
national food supplies are adequate. The problem was lack of entitlement to food 
and access to adequate food supply. Food insecurity and hunger undermined a per-
son’s dignity and well-being.26

Human security, the Commission urged, should be mainstreamed in the agen-
das of international, regional, and national security organizations.27 The growing 
inequity between and within countries affected displacement patterns. As long as 
inequity and imbalances between labor demand and supply were growing among 
countries, people would continue to seek every opportunity to better their liveli-
hoods.28 Measures to ensure that there was adequate social protection for all, 
including the working poor and those not in paid work are critical.29 Disease and 
poverty went hand in hand. So, too, do disease and conflict.30 Good health was 
both essential and instrumental to achieving human security. It was essential 

24 Id., 6.
25 Id., 11.
26 Id., 14.
27 Id., 33.
28 Id., 44.
29 Id., 85.
30 Id., 95.
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because the very heart of security was protecting human lives. Health security was 
at the vital core of human security—and illness, disability and avoidable death are 
critical pervasive threats to human security. Health included not just the absence of 
disease, but also a state of complete physical, mental, and social well-being. 
Health was both objective physical wellness and subjective psychosocial well-
being and confidence about the future.31

One may ask: why ‘securitise’ intellectual property? This is a logical and natu-
ral consequence of the human security agenda of the international community that 
places individuals at the center of security. Objections may come from academics 
who long for a concept of security that allows for the development of neat theories 
of national and international security. But the complexity of security studies no 
longer allows for this, a point made amply clear by the field of critical security 
studies.32 The term ‘security’ injects a sense of urgency into the inquiry and secu-
ritization may also perhaps serve as a guide to policy making and allocation of 
resources. Jonathan Ban has suggested two analytical tools for thinking about 
national (threats to the state, national interests, and state power), international 
(interconnectivity of states’ security), and global security (social development, 
public health, environmental protection human rights, and other such global 
issues).33 First, threats can be characterized as either direct or indirect to determine 
the immediacy or tangential concern for security planners. Second, a risk-based 
approach could provide a framework to characterize the degree to which problems 
like health concerns represent threats to security. Securitization also serves to bring 
intellectual property into the mainstream of the field of International Relations, 
which is increasingly characterized by feuds over knowledge.

In an increasingly globalized world, spearheaded by revolutions in communica-
tions technology as exemplified by global Internet communication, geo-economic 
competition between nation-States have become as important or perhaps even 
more important as trade relations between nations deepen.34 Paradoxically, while 
freer trade between nations is touted as a means of ensuring that wars become a 
phenomenon of the past, the deepening of trade relations between nations often 
leads to ferocious competition between economies as each seeks to preserve its 
competitive advantage or to protect particular industries. Moreover, in the  
so-called knowledge economy, where information is a prized asset, nations seek to 
maintain a stranglehold on information, which they perceive as vital to their eco-
nomic well-being. The protection of intellectual property thus takes on a different 
dimension when viewed in this light, as it is not only an asset in and of itself, but 
the protection of State and privately owned intellectual property assets may pro-
vide significant competitive advantages to nations. Where the well being of one 

31 Id., 96.
32 See Peoples and Vaughan–Williams 2010 and Baylis et al. 2010 for an overview of the field of 
security studies.
33 Ban 2003, 19–20.
34 Sorensen 1990, Bergsten 1990.
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nation depends on access to technology in another, IP is of vital importance. 
Sadako and Cels have noted the fact that many of the poorest countries and people 
are excluded from technological and knowledge-based advances. In order to meet 
“the challenges that the current intellectual property rights regime poses to health 
security requires new thinking about the ownership of knowledge, health as a 
human right, and effective market and institutional structures to protect incentives 
as well as lives.”35 Clearly, the concept of security has ‘broadened’ (to include 
non-military threats) and has ‘deepened’ (to include security of individuals and 
groups).

The study of security, therefore, encompasses many aspects of human activity. 
The founding editors of the journal International Security (IS) noted in the first 
issue in 1976 that the view of international security taken then was one which 
embraced “all of those factors which have a direct bearing on the structure of the 
nation state system and the sovereignty of its members, with particular emphasis 
on the use, threat and control of force.”36 Steven Miller, Editor in Chief of IS, 
noted that he and his predecessors had aspired “to reflect the inherently multidisci-
plinary character of the field.”37

What then, is the relationship between IP and the security of the individual, the 
state, and the international community?

2.2  Major Intellectual Property Treaties and Security

The concern with national and human security is apparent in some intellectual 
property treaties. Article 27 (1) of the TRIPS Agreement stipulates that “patents 
shall be available for any inventions, whether products or processes, in all fields of 
technology, provided that they are new, involve an inventive step and are capable 
of industrial application.” According to para 2:

Members may exclude from patentability inventions, the prevention within their territory 
of the commercial exploitation of which is necessary to protect ordre public or morality, 
including to protect human, animal or plant life or health or to avoid serious prejudice to 
the environment, provided that such exclusion is not made merely because the exploita-
tion is prohibited by their law.

Carvalho has noted that the rationale for exclusion of patentability on grounds 
of ordre public or morality is often misunderstood to mean “that patentability 
should be excluded whenever the technology puts health at risk or offends public 
morality.”38 Following this logic, it would appear that there is a line beyond which 
research should not cross. The fallacy of this line of reasoning is exposed when 

35 Ogata and Cels 2003, 279.
36 “Foreword,” International Security 1976, 2.
37 Miller 2001, 5–39.
38 Pires de Carvalho 2002, 170.
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one considers that “patents alone are not sufficient to promote technology”. Indeed, 
technology will evolve with our without patents. The term “order public or moral-
ity” was borrowed from Article 53(a) of the European Patent Convention (EPC).39 
The European Board of Appeals has understood the term to mean “not whether 
certain living organisms are excluded [from patentability] as such but rather 
whether or not the publication or exploitation of an invention relating to a particu-
lar organism is to be considered contrary to “ordre public” or morality”.40 Rather, 
the Board defined the concept of ordre public “as covering the protection of public 
security and integrity of individuals as part of society. It also encompassed the pro-
tection of the environment”. Accordingly inventions, that would likely seriously 
prejudice the environment were to be excluded from patentability as being contrary 
to ordre public.41 The latter term “is linked to a notion of security, both collective 
and individual”. Carvalho has noted that TRIPS Article 73, titled “Security 
Exceptions”, has acknowledged the same concept of security in the light of which 
“exclusions from patentability do not require any sort of justification or objective 
test (such as the necessity to prevent the invention’s commercial exploitation)”.42 
Article 73 states that nothing in the TRIPS Agreement shall be construed:

(a)  To require a Member to furnish any information, the disclosure of which it considers 
contrary to its essential security interests; or

(b)  To prevent a Member from taking any action which it considers necessary for the pro-
tection of its essential security interests;

 (i) relating to fissionable materials or the materials from which they are derived;
 (ii)  relating to the traffic in arms, ammunition and implements of war and to such 

traffic in other goods and materials as is carried on directly or indirectly for the 
purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c)  To prevent a Member from taking any action in pursuance of its obligations under the 
United Nations Charter for the maintenance of international peace and security.

In the same context, a “security exception” is mentioned in Article 4 of the 
Patent Law Treaty (PLT) of June 2000, which stipulates that “[n]othing in this 
Treaty and the Regulations shall limit the freedom of a Contracting Party to take 
any action it deems necessary for the preservation of essential security interests”.

In the context of the wider scope of national and international security con-
cerns, Article 8 of the TRIPS Agreement is noteworthy in that it takes into account 
public health concerns. It stipulates that:

1. Members may, in formulating or amending their laws and regulations, adopt meas-
ures necessary to protect public health and nutrition, and to promote the public interest in 

39 Ibid.
40 Case Law of the Boards of Appeal, Quoted in Pires de Carvalho 2002, pp. 170–171.
41 Ibid., 171.
42 Ibid.
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sectors of vital importance to their socio-economic and technological development, pro-
vided that such measures are consistent with the provisions of this Agreement.

However, Article 8 (2) calls for “appropriate measures” consistent with TRIPS, 
to be taken to “prevent the abuse of intellectual property rights by right holders 
or the resort to practices which unreasonably restrain trade or adversely affect the 
international transfer of technology”. A significant aspect of transfer of technology 
is the publication of technical details of an invention. Article 29 (1) of the TRIPS 
Agreement set forth that:

Members shall require that an applicant for a patent shall disclose the invention in a man-
ner sufficiently clear and complete for the invention to be carried out by a person skilled 
in the art and may require the applicant to indicate the best mode for carrying out the 
invention known to the inventor at the filing date or, where priority is claimed, at the pri-
ority date of the application.

2.3  Balancing Public and Private Rights: Intellectual 
Property and Human Security

Among the genuine and urgent security concerns in recent times is the threat of 
AIDS (Acquired Immune Deficiency Syndrome). Persons afflicted by this and 
other deadly viruses cannot wait for compulsory licensing schemes or for con-
tracts to be negotiated on favorable pricing schemes as their lives hang in the 
balance.

The Commission on Human Security recognized that the burden of HIV/AIDS 
is overwhelmingly concentrated among the poorest people in the poorest regions. 
HIV/AIDS decreases the ability of affected individuals to work and increases their 
health care costs, resulting in greater financial strain on their households.43

National disease surveillance and control systems should be strengthened and 
then networked into a global system. Health empowerment and protection depend 
on reliable and up-to-date data and analysis and a capacity to act in response to 
information. Central to health and human security, therefore, are systems to collect 
and deploy information for detecting disease threats, monitoring their changes, 
and guiding control efforts. All surveillance and control activities ultimately 
depend on people and local communities, but national and international systems 
are needed to empower people and communities.44

Health and human security are central matters of human survival in the twenty-
first century. Knowledge and technology can make a difference. The challenges 
are to make tools and knowledge accessible while promoting incentives and 

43 Commission on Human Security 2003, 99.
44 Id., 104.
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structures for the production of new knowledge. Social action was needed to 
deploy that knowledge for health and human security.45

Education and knowledge may enable groups to identify common problems 
and act in solidarity with others. Four priorities for action are promoting a global 
commitment to basic education; protecting students’ human security at and 
through school; equipping people for action and democratic engagement; teaching 
mutual respect.46 Access to information and skills allowed people to learn how to 
address concerns that directly affect their security. Knowledge, education, and 
democratic engagement were inseparable—and essential. Free and diverse infor-
mation media can provide individuals with the knowledge required to exercise 
their rights and to influence—or challenge—the policies of the state and other 
actors.47

There is an urgent need for institutional arrangements to make inexpensive 
and affordable generic drugs available to the developing countries that need them 
most. Community-based health initiatives, community-based health care, and self-
insurance schemes are fundamental to this progress. The world urgently needs 
primary health services and national disease surveillance systems. It is impor-
tant to develop an efficient and equitable system for patent rights. Global flows 
of knowledge and technology are increasing under the WTO. In November 2001, 
the WTO’s Doha Ministerial Declaration recognized the challenges facing devel-
oping countries. A number of important drugs do not have patent limitations. But 
for those that do, current international rules governing intellectual property leave 
many of the poorest people in the world unable to use the drugs. Because so many 
lives were at stake there was an urgent need for institutional arrangements to make 
inexpensive and affordable generic drugs available to the developing countries that 
need them most.

Developing countries that currently export generic medicines—such as Brazil, 
China, and India—were obliged to comply by January 2005 with the WTO 
requirements that generic medicines be used domestically only. They cannot be 
exported, even to other countries with similar emergencies that may not be able 
to produce medicines on their own. If a country has insufficient manufacturing 
capacity to produce medicines domestically, it will have to rely on expensive pat-
ented medicines for health needs—unless the rules are changed.

On the positive side, the WTO has recognized public health emergencies as 
requiring special provisions. The Doha Round affirmed the rights of governments to 
grant ‘compulsory licenses’ allowing the domestic production of essential medi-
cines, when they are covered by patent, and to purchase ‘parallel imports’ from 
legitimate international sources during national emergencies, including the HIV/
AIDS pandemic. Further the ministers at Doha agreed that the least developed coun-
tries would not be required to offer patent protection on pharmaceutical products 

45 Id., 109.
46 Id., 116.
47 Id., 120.
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until 2016. Because many poor countries did not have sufficient manufacturing 
capacity, their exercise of compulsory licensing and parallel imports depends on 
international sources. If other developing countries cannot export essential emer-
gency medicines and vaccines under the WTO, the exercise of emergency measures 
will be nominal, not real. The Doha Round of trade talks is not yet completed 10 
years on. Moreover, Matthew Kennedy noted the slow pace of acceptance of the 
Protocol Amending the TRIPS Agreement (2005) that would allow the Doha 
Agreements to come into effect.48

According to the Commission on Human Security, three challenging issues that 
needed to be resolved were the following: clarifying the definition of “insufficient 
manufacturing capacity”; allowing companies in one country to export inexpen-
sive generic drugs still under patent to other countries; and deciding on the meas-
ures necessary to prevent the re-export of drugs manufactured under compulsory 
licenses back to the developed world. A major objective was to have intellectual 
property rights systems that advance human security through the efficient develop-
ment of appropriate drugs and the facilitation of their extensive use. Any resolu-
tion of the current impasse should involve favoring flexibility and overcoming 
import and export controls on the drugs and vaccines needed for emergencies. A 
balance was required in order to provide incentives for research and development 
for both profitable products and technologies to fight diseases of the poor. That 
balance should also provide equitable access to life saving essential drugs and vac-
cines for people unable to purchase technologies from the global marketplace. The 
balance should recognize the very large public investments in basic research that 
underlie product development by all manufacturers, including private ones.49

In the context of such concerns, it is not surprise that some developing coun-
tries have enacted laws to deal partly with such situations. In Egypt, Article 25 of 
the Patent Law stipulates that the State may expropriate a patent for national secu-
rity reasons and in cases of extreme urgency.50 In Tunisia, its Patent Law of 
August 2000 has provided in Article 78, para 5, that the State may avail itself of an 
ex-officio license for defense and national security reasons for the exploitation of 
an invention.51 Such exploitation may be undertaken by a third party on behalf of 
the State. In Morocco, a law on the protection of industrial property sets forth in 
Article 75, that the State may be granted an ex-officio license for the exploitation 
of an invention for national defense and that third parties may undertake such 
exploitation for the State.52

48 Kennedy 2010.
49 Commission on Human Security 2003, 139–140.
50 Republic of Egypt, Law No. 82 of 2002.
51 Republic of Tunisia, Law No.2000-84 of August 2000.
52 Republic of Morocco, Law No.1-00-91 of 15 February 2000.
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2.4  IP Linkages with National and Global Security

Given the expansive definition of human security that is found in the literature and 
recognition that national and human security are interconnected, one may take 
note of the direct or indirect linkages between intellectual property and national 
and global security, which have been explored by this author in an earlier work.53 
For example, in an age when weapons of mass destruction and their potential use 
by non-state actors has become a major concern, we argued that careful attention 
must be paid to the patent regime and the information that is available through the 
same. Information contained in a patent application enters the public domain once 
the patent is granted, and thus becomes an invaluable source of information on the 
state-of-the-art in any given field. These documents are easily searchable by any 
government, corporate entity, or individual and they constitute an important 
means/source of transfer of technology. Transfer of Technology is defined as a 
“matter of how items used in one area of activity or in one place, can be applied 
and used in others”.54 Such a transfer refers to products but also includes, accord-
ing to Molas-Gallart, “a broader concept encompassing the social relations and the 
“mode of production” in which the development and production of artifacts 
occur”. Information can be retrieved through the International Patent Classification 
(IPC) system, which is based on the Strasbourg Agreement Concerning the 
International Patent Classification, a WIPO-administered international treaty con-
cluded in 1971, that entered into force in 1975. The IPC is a hierarchical classifi-
cation system covering all fields of technology that is indispensable for efficient 
retrieval of patent information. WIPO has promoted the use of the IPC since:

The amount of information contained in patent documents is immense. They contain prac-
tically everything that represents an advance in the knowledge of mankind in the field of 
technology. It is therefore extremely important that this information be accessible to any-
one who needs it. Such accessibility exists in theory because the patent documents are 
published, that is, are made available to any member of the public.55

In relation to trade secrets, it was argued that in light of concern over the 
national and international security implications of trade secrets (confidential 
information which is the object of economic espionage) a balance must be struck 
between the legitimate public concern for security and the legitimate rights of the 
inventor. This calls for an honest distinction between genuine security concerns 
and non-genuine security concerns. In a climate of concern for terrorism and the 
threat of WMD, excessive controls on the publication of information may inad-
vertently serve the cause of terrorists who seek to disrupt normal commercial, eco-
nomic, social, and political intercourse in society.

Other global security vulnerabilities may be added to this discussion, including 
social development (poverty and its impact on state security), human rights and 

53 Ramcharan 2005.
54 Molas-Gallart 1998.
55 WIPO 2000.
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environmental challenges, and transborder public health issues. These are 
addressed briefly in Chap. 4 and elsewhere in this work. Climate change scientists 
have called attention to a fast-approaching point of no return that would herald 
catastrophic consequences for the Earth’s climate, and thus human life in the next 
50–100 years. In terms of ‘immediacy’ one may highlight the global nature of the 
security challenges posed by health. The UN Secretary General’s Agenda for 
Peace, which took stock of “new risks for stability”, had explained that “drought 
and disease can decimate no less mercilessly than the weapons of war”.56

Jonathan Ban has argued that the question is not whether some health chal-
lenges generate risks that have implications for security but, rather, to what degree 
do the various health challenges pose risks and have security implications. Using 
the ‘direct’ versus ‘indirect’ categorization scheme, he has noted that direct secu-
rity involves risks that relate more to traditional aspects of security, such as biolog-
ical attacks, attacks on medical personnel facilities and supplies by combatants in 
a conflict, and threats to the health of military personnel, peacekeepers or 
deployed contingents because of infectious diseases. Indirect threats, such as HIV/
AIDS and SARS (Severe Acute Respiratory Syndrome, which led to international 
crisis response in 2001 and 2002, may carry less risk than direct threats). They 
nevertheless “have the potential to impact national and international security and 
should not be excluded from traditional national security considerations”.57 The 
UN Security Council convened a meeting in January 2000 to discuss AIDs. The 
US National Intelligence Council produced a report on “The Global Infectious 
Disease Threat and Its Implications for the United States” in January 2000. In 
April 2000, the Clinton Administration announced that it formally recognized 
AIDS as a threat to US national security. This was later enshrined in the US 
National Security Strategy of 2007.58

Security is as much real as it is about perceived threats. The nature of the 
threats faced by individuals, nations and the international community, has changed 
dramatically. The end of the bipolar Cold war superpower rivalry has seen greater 
economic interdependence as more parts of the world are effectively integrated 
into the world economy. In an increasingly technologically and economically 
interconnected world, interdependence causes occurrences in one part to impact 
directly upon individuals and nations in another, and sometimes the impact is 
immediate and devastating. The national security of a State exists symbiotically 
with its economic well-being. Nations seek to protect scarce resources of which 
intellectual property assets are a key component.

For technologically advanced States it is the specter of lost capital, jobs, and 
especially military advantage, which are worrisome. In the post-Cold War era, the 
quest for technological and economic supremacy is raging among China, the EU, 

56 Boutros-Ghali 1993.
57 Ban 2003, 23.
58 See National Intelligence Council, The Next Wave of HIV/AIDS: Nigeria, Ethiopia, Russia, 
India and China. ICA 2002-04 D, September 2002, footnote 14, Ban 2003, 28.

http://dx.doi.org/10.1007/978-90-6704-900-9_4
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India, Japan, and the USA while Russia was trying to regain its Soviet-era gran-
deur. A larger strategic competition between big powers is evidenced, for example, 
in the close monitoring by the US of transfers of sensitive technologies. Of special 
concern to the US is China.59

For the less technologically advanced States and especially the world’s least 
developed countries the success of their quest to acquire knowledge and new 
technologies that they can absorb into their economies may make the difference 
between life and death.

2.5  Conclusion

In this chapter, we have reviewed the literature on human security and noted 
instances in which there is a direct relationship with international intellectual 
property laws. We would conclude this chapter with a simple point: it must be 
right to argue that international intellectual property laws should seek to protect 
human security and advance human welfare across the globe. This is the basic 
thrust of this book that we take forward next by looking at the fundamentals of the 
international intellectual property law regime.

59 GAO, Export Controls: Issues Related to the export of Communications Satellites, 
Statement for the Record by Katherine Schinasi, Associte Director, Defense Acquisitions 
Issues, National Security and International Affairs Division. GAO/T-NSIAD-98-211; GAO, 
Export Controls: some Controls Over-Missile-Related Technology Exports to China Are Weak, 
GAO/NSIAD-95-82; and US Department of Commerce (Bureau of Industry and Security), 
US Commercial Technology Transfers to The People's Republic of China. http://www.bxa.
doc.gov. More generally, see Kalpana Chittaranjan, “Leakage of US Nuclear Secrets,” 
Strategic Analysis, Vol. XXIII No.4, (New Delhi: IDSA, July 1999), http://www.ciao.
net.org/olj/sa/sa_99chk04.html; and Savita Pande, “The Challenge of Nuclear Exports Control,” 
Strategic Analysis, Vol. XXIII, No.4. (http://www.ciao.net.org/olj/sa/sa_99pns.02.html).
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This chap ter pro vides a brief over view of the inter-
na tional intel lec tual prop erty regime. This regime 
encom passes, copy right and related rights, pat ents, 
util ity mod els, trade secrets (con fi den tial infor ma-
tion), trade marks, geo graph i cal indi ca tions, indus-
trial designs, and sui gene ris sys tems, such as inte-
grated com puter cir cuits, plant vari e ties, dat abases 
and tra di tional knowl edge, and tra di tional cul tural 
expres sions. Their essen tial char ac ter is tics are out-

lined below.

3.1  The Inter na tional IPR Regime

This chap ter exam ines briefly the core inter na tional intel lec tual prop erty laws that 
are the sub ject of this book and pays par tic u lar atten tion to how they mea sure up 
from the per spec tives of human secu rity. We shall briefly outline, in turn, copy-
right, related rights, pat ents, util ity mod els, trade marks, indus trial designs, and 
trade secrets. Sui gene ris sys tems for plant vari e ties and tra di tional knowl edge are 
treated there af ter.

Gen er ally speak ing, IP refers to cre ations of the mind.1 The Con ven tion Estab-
lish ing the WIPO, con cluded in Stock holm on 14 July 1967 (Arti cle 2(viii)) pro-
vides that

1 Sig nifi  cant use is made here of var i ous pub li ca tions of the WIPO and the WIPO Web site 
http://www.wipo.int. See Abott et al. 2007; Bent ley and Sher man 2009; Cor rea 2010; Dut field 
and Su thersa nen 2010; Pug atch 2006 and WIPO 2004.
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intellectual property shall include rights relating to: literary, artistic and scientific works, 
performances of performing artists, phonograms and broadcasts, inventions in all fields of 
human endeavor, scientific discoveries, industrial designs, trademarks, service marks and 
commercial names and designations, protection against unfair competition, and all other 
rights resulting from intellectual activity in the industrial, scientific, literary, or artistic 
fields.2

It is a form of prop erty—intan gi ble—in addi tion to movable and immov able 
prop erty. It is divided into two broad cat e go ries Copy right and Related Rights, and 
Indus trial Prop erty, which includes pat ents and util ity mod els, trade marks, indus-
trial designs, and geo graph i cal indi ca tions. Trade secrets or con fi den tial infor ma-
tion is also con sid ered as intel lec tual prop erty. There are also sui gene ris sys tems 
for the pro tec tion of plant vari e ties and tra di tional knowl edge and folk lore of 
indig e nous com mu ni ties. An over view of defi  ni tion of each of these is read ily 
avail able on the web site of the WIPO.3

3.2  Copy right

Copy right pro tec tion cov ers forms of cre a tiv ity that are con cerned pri mar ily with 
mass com mu ni ca tion and with all meth ods of pub lic com mu ni ca tion, from printed 
pub li ca tions to sound and tele vi sion broad cast ing, films for pub lic exhi bi tion in 
cin e mas, and even com put er ized pro grams for the stor age and retrieval of infor ma-
tion.4 Copy right pro tec tion seeks to ensure that the authors, sing ers, per form ers, 
tele vi sion sta tions, and cable oper a tors obtain their just reward. At the same time it 
seeks to ensure that the pub lic goods pro duced by these pro fes sions are capa ble of 
enjoy ment and con sump tion by the pub lic.

Each coun try addresses these issues through national copy right laws, in con for-
mity with min i mum stan dards rec og nized in var i ous inter na tional con ven tions 
 gov ern ing copy right mat ters. These include the Berne Con ven tion for the Pro tec tion 
of Lit er ary and Artis tic Works of 1886,5 the Rome Con ven tion for the Pro tec tion of 
Per form ers, Pro duc ers of Phon o grams, and Broad cast ing Orga ni za tions of 1961, the 
Geneva Con ven tion for the Pro tec tion of Pro duc ers of Phon o grams Against Unau tho-
rized Dupli ca tion of Their Phon o grams of 1971, the Brus sels Con ven tion Relat ing to 
the Dis tri bu tion of Programme-Car ry ing Sig nals Trans mit ted by Satellite of 1974, 

2 Convention Establishing the World Intellectual Property Organization, Signed at Stockholm on 
14 July 1967 and as amended on September 28, 1979.
3 See the WIPO (http://www.wipo.int) and IPOS (http://www.ipo.sg) web sites for fur ther 
infor ma tion.
4 WIPO 2004, 40.
5 Here af ter Berne Con ven tion. It was con cluded in 1886, revised in Ber lin in 1908, com pleted at 
Berne in 1914, revised at Rome in 1928, at Brus sels in 1948, at Stock holm in 1967, at Paris in 1971 
and amended in 1979. For a his tory of the evo lu tion of The Berne Con ven tion see WIPO (1986).

http://www.wipo.int
http://www.ipo.sg
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the WIPO Copy right Treaty (WCT) of 19966 and the WIPO Per for mances and Phon-
o grams Treaty (WPPT) of 1996.7 Both of the lat ter two came into force in 2002. Last 
but not least, as noted ear lier the TRIPS Agree ment of 1994 reit er ated the basic prin-
ci ples and rights of the Berne Con ven tion and added an ‘enforce ment’ dimen sion to 
the pro tec tion of intel lec tual prop erty in gen eral. TRIPS stip u lated that mem bers 
must com ply with Arti cles 1–21 of the 1971 Paris Act of the Berne Con ven tion.8

The Berne Con ven tion, which cre ated a Union of con tract ing states, is the ‘mother 
of all copy right trea ties’, which seeks to pro tect the lit er ary and artis tic works of 
authors. Copy right pro tected works are defined in Arti cle 2 (1) as con sti tut ing:

Every production in the literary, scientific, and artistic domain, whatever may be the 
mode or form of its expression, such as books, pamphlets, and other writings; lectures, 
addresses, sermons, and other works of the same nature; dramatic or dramatico-musical 
works; choreographic works, and entertainment in dumb show; musical compositions 
with or without words; cinematographic works which are assimilated works expressed by 
a process of analogs cinematography; works of drawing, painting, architecture, sculpture, 
engraving, and lithography; photographic works to which are assimilated works expressed 
by a process analogs to photography; works of applied art; illustrations, maps, plans, 
sketches, and three-dimensional works relative to geography, topography, architecture, or 
science.

Copy right does not pro tect ideas but rather the expres sions of ideas in some 
form. The ele ment of fix a tion is pro vided for in Arti cle 2(2) of the Con ven tion 
which stip u lates that it is a mat ter for each leg is la tion “to pre scribe that works 
in gen eral or any spec i fied cat e go ries of works shall not be pro tected unless they 
have been fixed in some mate rial form.” The expres sion must pass a test of orig i-
nal ity, which is inter preted dif fer ently in dif fer ent juris dic tions.

The pro tec tion of the Con ven tion applies also, as stip u lated in Arti cle 4, to (a) 
authors of cin e mat o graphic works the maker of which has his head quar ters or 
habit ual res i dence in one of the coun tries of the Union; (b) authors of works of 
archi tec ture erected in a coun try of the Union or of other artis tic works incor po-
rated in a build ing or other struc ture located in a coun try of the Union.

Unlike for pat ents and trade marks, the enjoy ment and exer cise of the rights 
granted is sub ject to no for mal ity (Arti cle 5(2)). Deter min ing what passes for 
infringe ment becomes com pli cated. National stat utes have laid down lists of acts 
that would con sti tute infringe ment of copy right as well as pro vi sions on defences 
to charges of infringe ment.

There are two cat e go ries of rights: eco nomic rights and moral rights. Eco-
nomic rights refer to those which are intended for the author of a work to obtain 

6 Con tract ing states num bered a total of 89 as of May 2012. For infor ma tion on the latest con tract-
ing mem bers see the fol low ing http://www.wipo.int/trea ties/en/Show Re sults.jsp?lang=en&treaty_
id=16. Accessed on 29 May 2012.
7 Con tract ing states num bered a total of 89 as of May 2012. For infor ma tion on the latest con tract-
ing mem bers see the fol low ing http://www.wipo.int/trea ties/en/Show Re sults.jsp?lang=en&treaty_
id=20. Accessed on 29 May 2012.
8 TRIPS Agree ment, Arti cle 9.
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remu ner a tion for his endeavor. Arti cle 9 grants authors a right of repro duc tion. 
It stip u lates that authors of lit er ary or artis tic works pro tected by the Con ven tion 
shall have the exclu sive right of autho riz ing the repro duc tion of these works, in 
any man ner or form. As a result of the devel op ment of new audio-visual tech nol-
o gies in recent times, it also stip u lates that any sound or visual record ing shall be 
con sid ered as a repro duc tion.

A right of “mak ing and autho riz ing trans la tions of their works” (Arti cle 8) and 
a right of “autho riz ing adap ta tions, arrange ments and other alter na tions”  (Arti cle 
12) are granted to authors. Authors of dram a ti co-musical and musical works have 
the right of dis tri bu tion. Arti cle 11 gives them the right to autho rize (i) the pub-
lic per for mance of their works and (ii) any com mu ni ca tion to the pub lic of the 
per for mance of their works. They also enjoy the same rights for trans la tions 
thereof (Arti cle 11(2)). Authors also enjoy the right to autho rize the broad cast ing  
(Arti cle 11 bis) of their works or the com mu ni ca tion thereof to the pub lic by any 
other means of wire less dif fu sion of signs, sounds, or images and, accord ing to 
Arti cle 14, the right to autho rize (i) the cin e mat o graphic adap ta tion and repro duc-
tion of these works, and the dis tri bu tion of the works thus adapted or repro duced, 
(ii) the pub lic per for mance and com mu ni ca tion to the pub lic by wire of the works 
thus adapted or repro duced; and (iii) the adap ta tion into any other form of cin e-
mat o graphic pro duc tion derived from lit er ary or artis tic works.

In addi tion to these eco nomic rights, the author enjoys moral rights, which seek 
to secure proper rec og ni tion of an author’s original work and to pro tect its integ-
rity from muti la tion. Arti cle 6 in par tic u lar, stip u lates that an author has the right 
to “claim author ship” and “to object to any dis tor tion, muti la tion or other mod i fi-
ca tion of, or other derog a tory action in rela tion to the said work, which would be 
prej u di cial to his honor.” Indeed, the right to autho rize trans la tions and adap ta tions 
also serve this pur pose.

To enforce these rights the author is enti tled under Arti cle 15 to “insti tute 
infringe ment pro ceed ings in the coun tries of the Union.” Infring ing cop ies of the 
work are lia ble to sei zure in any coun try of the Union accord ing to the laws of 
each coun try (Arti cle 16).

The ben e fi ciary authors are those who are nation als of one of the coun tries of the 
Union and authors who are not nation als of one of the coun tries of the Union for  
(i) their works first pub lished in one of those coun tries or (ii) simul ta neously in a coun-
try outside the Union and in a coun try inside the Union (Arti cle 3(1)). Authors who 
are not nation als of one of the coun tries of the Union but who have their habit ual res-
i dence in one of them shall be assim i lated to nation als of that coun try (Arti cle 3(2)).

An impor tant prin ci ple is that of national treat ment. Arti cle 5(3) stip u lates that 
authors will enjoy “in coun tries of the Union other than the coun try of ori gin, the 
rights which their respec tive laws do now or may here af ter grant to their nation als, 
as well as the rights spe cially granted by this Con ven tion” Where the author is not 
a national of the coun try of ori gin of the work for which he is pro tected “he shall 
enjoy in that coun try the same rights as national authors.”9

9 Arti cle 5, Berne Con ven tion. See TRIPS Agree ment, Arti cle 3.
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The Berne Con ven tion pro vides a term of pro tec tion from the moment of first 
pub li ca tion, for the dura tion of the life of the author, and for 50 years after his/her 
death. (Arti cle 7 (1)) In the case of cin e mat o graphic works, Arti cle 7 (2) stip u lates 
that coun tries may pro vide that the term of pro tec tion shall expire 50 years after 
the work has been made avail able to the pub lic with the con sent of the author, or 
“fail ing such an event within 50 years from the mak ing of such a work.”10 Mem-
bers of the Berne Union may pro vide “may grant a term of pro tec tion in excess of 
those pro vided by the pre ced ing para graphs” (Arti cle 7 (6)).

The rapid and dra matic changes in audio-visual and com mu ni ca tions tech nol ogy 
have led to a con stant and on-going pro cess of updat ing of the Berne Con ven tion. 
The pur pose of the WCT and the WPPT was to “update and sup ple ment the major 
exist ing WIPO Trea ties on copy right and related rights, namely the Berne Con ven-
tion…and the Inter na tional Con ven tion for the Pro tec tion of Per form ers, Pro ce dures 
and Phon o grams and Broad cast ing Orga ni za tions (Rome Con ven tion).”11 These trea-
ties sought to com ple ment the pro vi sions of the Berne Con ven tion and to pro gres-
sively adapt copy right laws to con tem po rary cir cum stances. The WCT deals with 
pro tec tion for authors of lit er ary and artis tic works, and the WPPT pro tects cer tain 
related rights. Both have sought bet ter defi  ni tion of inter na tional copy right norms 
and rules to suit con tem po rary tech no log i cal changes, rec og niz ing the pro found 
impact of the devel op ment and con ver gence of infor ma tion and com mu ni ca tion 
tech nol o gies on the cre a tion and use of lit er ary and artis tic works, in the case of the 
WCT and on the pro duc tion and use of per for mances and phon o grams in the case of 
the WPPT. The two are col lec tively referred to as the “Inter net Trea ties” as both seek 
to address the chal lenges posed by today’s dig i tal tech nol o gies, “in par tic u lar the dis-
sem i na tion of pro tected mate rial over dig i tal net works such as the Inter net.”12

Under the WCT, for exam ple, com puter pro grams, whatever may be the mode or 
form of their expres sion, are pro tected as lit er ary works within the mean ing of Arti-
cle 2 of the Berne Con ven tion (Arti cle 5). A right of rental is granted under Arti cle 7 
of the WCT to authors of com puter pro grams (except where the pro gram itself is not 
the essen tial object of the rental), cin e mat o graphic works and works embod ied in 
phon o grams.13 Con tract ing Par ties are obliged, under Arti cle 11 of the WCT, “to 
pro vide ade quate legal pro tec tion and effec tive legal rem e dies against the cir cum-
ven tion of effec tive tech no log i cal mea sures that are used by authors in con nec tion 
with the exer cise of their rights.”14 The TRIPS Agree ment also affords com puter 
pro grams copy right pro tec tion under Arti cle 10(1), whether in source or object code.

The WPPT, pur su ant to the Rome Con ven tion of 1961, clar i fied the rights of 
artists in the dig i tal era.15 Arti cle 2 (b) of the WPPT ampli fies the defi  ni tion of 

10 Arti cle 7 (2), Berne Con ven tion.
11 WIPO 2002.
12 Ibid.
13 See TRIPS Agree ment, Arti cle 11.
14 WCT, Arti cle 11.
15 See also TRIPS Agree ment Arti cle 14.
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phon o grams in Arti cle 2 (b) of the Rome Con ven tion as fol lows: “‘phonogram’ 
means the fix a tion of the sounds of a per for mance or other sounds, or of a rep re-
sen ta tion of sounds, other than in the form of a fix a tion incor po rated in a cin e mat-
o graphic or other audio vi sual work.”16 Arti cle 2 (c) adds a defi  ni tion of “fix a tion” 
to mean “the embodi ment of sounds, or of the rep re sen ta tions thereof, from which 
they can be per ceived, repro duced or com mu ni cated through a device.” Arti cle 2 
(d) of the WPPT expands on the mean ing of “pro ducer of a pho no gram” to mean 
“the per son, or legal entity, who or which takes the first ini tia tive and has the 
respon si bil ity for the first fix a tion” of the sounds of a per for mance or other 
sounds, or “the rep re sen ta tions of sounds.”17 Arti cle 2 (e) ampli fies the defi  ni tion 
of “pub li ca tion” of a fixed per for mance to mean “the offer ing of cop ies of the 
fixed per for mance or the pho no gram to the pub lic, with the con sent of the right-
holder, and pro vided that cop ies are offered to the pub lic in rea son able quan tity.”18 
Arti cle 2 (f) expanded the defi  ni tion of “broad cast ing” to mean “the trans mis sion 
by wire less means for pub lic recep tion of sounds or of images and sounds or of 
the rep re sen ta tions thereof; such trans mis sion by satellite is also “broad cast ing”; 
trans mis sion by encrypted sig nals is “broad cast ing” where the means of decrypt-
ing are pro vided to the pub lic by the broad cast ing orga ni za tion or with its con-
sent.”19 Arti cle 2 (g) of the WPPT pro vides a defi  ni tion of “com mu ni ca tion to the 
pub lic” mean ing “the trans mis sion to the pub lic by any medium, otherwise than 
by broad cast ing, of sounds of a performance or the representations of sounds in a 
phonogram… [It] includes making the sounds or representations of sounds fixed 
in a monogram audible to the public.”

The WCT and the WPPT were adopted by more than 100 coun tries the major-
ity of whom were devel op ing coun tries. The trea ties should help to fos ter greater 
pro tec tion of rights hold ers, to pro mote the devel op ment of elec tronic com merce 
and to con trib ute to the national econ omy. Regard ing the first of these, WIPO has 
noted that due to cur rent Inter net tech nol ogy,

the need for protection in the digital environment is greatest in the areas of recorded 
music, text, computer programs, photos, and graphic art. Unauthorized use, however, rap-
idly extend to other types of works and subject matter, for instance audio-visual works, as 
bandwidth and the quality of telecommunications systems improve. Unless legislators 
take action against it soon, the latter categories of copyright industries would face, in the 
near future, problems as serious as those already faced nowadays by the music and infor-
mation industries.20

16 Rome Convention Article 3 (b) states that “phonogram” means “any exclusive aural fixation 
of sounds of a performance or other sounds”.
17 Rome Convention Article 3 (c) defined “producer of phonograms” as meaning “the person 
who, or the legal entity which, first fixes the sounds of a performance or other sounds”.
18 Rome Convention Article 2 (d) defined it as “the offering of copies of a phonogram to the 
public in a reasonable quantity”.
19 Rome Convention Article 3 (f) of the Rome Convention defined it as “the transmission by 
wireless means for public reception of sounds or of images and sounds”.
20 PCIPD/3/9, 3.
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As if to under score the chal lenge of dig i tal tech nol o gies, from a broad cast ing 
per spec tive, Lord Putt nam has argued that since audi ences wish to con sume more 
of mov ing images and other online con tent and at a faster rate, the pres er va tion of 
exist ing strengths in the area of copy right will mat ter little “if we do not actively 
embrace the evo lu tion of the media, and seize every pos si ble advan tage it 
offers.”21 Achiev ing a bal ance between rights and access will be dif fi cult. He sug-
gests that “we dare to take a fresh look at the pos si bil ity of an envi ron ment in 
which “rights own ers, when faced with dif fi cult issues or choices, look at each 
issue from the per spec tive of “Why not?” rather than “I own it, there fore why on 
earth should I—after all, what’s in it for me?”22

With regard to the sec ond point, the trade in copy righted works, per for mances, 
and phon o grams can become a major ele ment of global com merce, which will 
grow and thrive along with the value of the mate rial that is traded. The trans mis-
sion of text, sound images, and com puter pro grams over the Inter net is already 
com mon place and will soon be true for trans mis sion of audio vi sual works (fea ture 
films). Pro tected copy right and related mate ri als already con sti tute a great amount 
of the sub ject mat ter of elec tronic com merce. The lat ter will have a great impact 
on the sys tem of copy right and related rights, which in turn will also exert a great 
influ ence on the evo lu tion of how elec tronic com merce evolves.23

The cru cial impor tance of copy right-based indus tries in infor ma tion soci e ties 
was empha sized by the Com mis sion on Intel lec tual Prop erty Rights (CIPR) of the 
UK, which noted that copy right-related indus tries sup ply the intel lec tual raw 
mate rial for sci ence and inno va tion, as well as for edu ca tional and instruc tion in 
gen eral, and “they have helped bring about dra matic increases in pro duc tiv ity 
through aid ing the cre a tion of infor ma tion-based prod ucts like desk-top pub lish ing 
soft ware, elec tronic mail or sophis ti cated sci en tific com puter dat abases.”24 The 
CIPR con cluded: “We believe that copy right-related issues have become increas-
ingly rel e vant and impor tant for devel op ing coun tries as they enter the infor ma tion 
age and strug gle to par tic i pate in the knowl edge-based global econ omy.”25

3.3  Related Rights

Such rights, some times referred to as ‘neigh bour ing rights’, pro tect the legal inter-
ests of per sons or legal enti ties who con trib ute to mak ing works avail able to the 
pub lic, or who pro duce such mat ter. There are three kinds of related rights: rights 
of performing artists in their per for mances, the rights of pro duc ers of phon o grams 

21 Lord Putt nam, 3.
22 Id., 3.
23 PCIPD/3/9, 4. See also WIPO’s Primer on Elec tronic Com merce, http://www.wipo.int.

24 CIPR 2002.
25 Ibid., 96.
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in their phon o grams, and the rights of broad cast orga ni za tions in their radio and 
tele vi sion pro grams. Related rights, which form the sub ject mat ter of the Rome 
Con ven tion of 1961, seek to assist those who assist intel lec tual cre ators to com mu-
ni cate their mes sage and to dis sem i nate their works to the pub lic. The sub ject mat-
ter pro duced by such per sons and legal enti ties, though not qual i fy ing as “works” 
under all copy right juris dic tions, are deemed to con tain suf fi cient cre a tiv ity or 
tech ni cal and orga ni za tional skill to jus tify copy right-like prop erty right.

3.4  Pat ents

The sig nifi  cance of pat ents for eco nomic growth and devel op ment was noted ear-
lier. A ‘pat ent’ is a right granted by gov ern ment, upon appli ca tion to the com pe tent 
author ity, to an inven tor who is thereby given the right to exploit an inven tion for a 
lim ited period of time. An inven tion means a tech ni cal solu tion to a spe cific prob-
lem in the field of tech nol ogy.26 An inven tion may be related to a pro cess or prod-
uct. The Paris Con ven tion for the Pro tec tion of Indus trial Prop erty of 1883 and the 
TRIPS Agree ment of 1994, among oth ers, reg u late the sub stan tive aspects of the 
inter na tional pat ent regime.27 The Pat ent Coop er a tion Treaty of 1970 and the Pat-
ent Law Treaty of 2000 reg u late pro ce dural aspects of the regime.

The grant of a pat ent must meet the fol low ing con di tions accord ing to Arti cle 
27 of the TRIPS Agree ment: the inven tion must con sist of pat ent able sub ject mat-
ter, the inven tion must be indus tri ally appli ca ble (use ful) and it must be new 
(novel). It must exhibit a suf fi cient “inven tive step” (non-obvi ous). Upon fil ing an 
appli ca tion there is an exam i na tion as to form, fol lowed by an exam i na tion as to 
sub stance. Under TRIPS, “pat ents shall be avail able for any inven tions, whether 
prod ucts or pro cesses, in all fields of tech nol ogy.”28

A pat ent grants exclu sive rights to the owner to pre vent oth ers from mak ing, 
using, offer ing for sale, sell ing or import ing for these pur poses, the prod uct under 
pat ent with out the owner’s con sent.29 A pro cess pat ent extends such con trols to the 
use, offer for sale, sale or impor ta tion of the prod ucts directly obtained by that 
pro cess.30 The right holder also has the right to assign or trans fer by suc ces sion 
the pat ent and to con clude licens ing con tracts.

The term of pro tec tion of a pat ent is now 20 years from the fil ing of the 
appli ca tion as per Arti cle 33 of the TRIPS Agree ment, on con di tion of pay-
ment of peri odic renewal fees in some cases. In return, soci ety requires that the 

26 WIPO Hand book 2004, 17.
27 See Arti cles 27–34, TRIPS Agree ment.
28 Arti cle 27, TRIPS Agree ment.
29 Arti cle 28(1)(a), TRIPS Agree ment.
30 Arti cle 28(1)(b), TRIPS Agree ment.
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pat ent appli ca tion dis close the inven tion in a way that allows oth ers to put it into 
practice.

The scope of pro tec tion of pat ents has expanded over the last cen tury. While 
there are fields of tech nol ogy that are excluded from pat ent abil ity31 in Dia mond v. 
Cha kra barty the US Supreme Court held that the scope of pat ent able sub ject mat-
ter includes ‘any thing under the sun that is made by man’, which included even 
bac te rium that pre sum ably could be made by man. More over, the require ment of 
nov elty for obtain ing a pat ent is stretched to include pat ents granted for sec ond ary 
uses of exist ing drugs, for exam ple.32

3.5  Util ity Mod els

Util ity mod els (aka ‘petty pat ents’, inno va tion pat ents or util ity inno va tions) are 
also avail able to pro tect inven tions under Arti cle 11 of the Paris Con ven tion. They 
are sim i lar to pat ents but have a less strin gent set of sub stan tive require ments for 
their grant.33 Essen tially they are granted for inven tions in the mechan i cal field.34 
The nov elty require ment remains, but “inven tive step” and “non-obvi ous ness” 
require ments are less strin gent and may be absent alto gether. They con fer rights of 
shorter dura tion to cer tain kinds of small or incre men tal inno va tions that have a 
short com mer cial life. The pro ce dure for obtain ing pro tec tion for UMs is usu ally 
shorter and sim pler than for pat ents.

3.6  Trade Secrets (Con fi den tial Infor ma tion)

Trade secrets or con fi den tial infor ma tion can be tech ni cal infor ma tion, plans or a 
device (indus trial secrets).35 They can also be related to the busi ness oper a tion of a 
com pany, such as con fi den tial cus tomer lists or mar ket ing plans. The United 
States’ Uniform Trade Secret Act (USTA) defines a trade secret as fol lows:

(4) “Trade secret” means information, including a formula, pattern, compilation, program 
device, method, technique, or process, that: (i) derives independent economic value, actual 
or potential, from not being generally known to, and not being readily ascertainable by 
proper means by, other persons who can obtain economic value from its disclosure or use, 

31 Arti cle 27 (2), TRIPS Agree ment.
32 Wong (2011), 9. See Dia mond v. Cha kra barty, 447 U.S. 303 (1980). Case avail able on Find Law 
at http://case law.lp.find law.com/cgi-bin/get case.pl?court=us&vol=447&invol=303. Accessed on 
29 May 2012.
33 WIPO 2004, 17.
34 In 1985, a total of 279,055 util ity model appli ca tions were filed world wide. After a drop in the 
late 1990s, the fig ure rose to 495, 810 in 2010. WIPO 2011c.
35 In some juris dic tions, such as the UK, the term con fi den tial infor ma tion is used. See gen er ally 
Aplin et al. 2012, Ben-Attar 2004, Gurry 1984 and Shan 2008.
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and (ii) is the subject of efforts that are reasonable under the circumstances to maintain its 
secrecy.36

A use ful way of under stand ing the field of trade secrets is to com pare it with 
pat ents. A pat ent is a right granted by a gov ern ment, which con fers a monop oly on 
the exploi ta tion of an inven tion in exchange for dis clo sure of how to make and use 
an inven tion. Once a pat ent is pub lished all infor ma tion con tained therein is made 
pub lic and any infor ma tion that con sti tuted a trade secret dur ing the con fi den tial 
appli ca tion pro cess is thereby lost. In con trast to a pat ent, a trade secret is some-
thing that con fers “a busi ness advan tage, is gen er ally not known, and the owner of 
the trade secret takes steps to main tain it secret.”37 In decid ing whether to opt for 
pat ents or trade secrets the fol low ing pros and cons of each must be weighed. A 
deci sion in favor of the pat ent route is the fact that a trade secret is of no use to 
pro tect a prod uct, which can be reverse engi neered. Pat ents have a firm dura tion 
whereas trade secret pro tec tion can be lost over night if the secret is pub licly dis-
closed. The dis clo sure of infor ma tion in a pat ent is not det ri men tal to proprietary 
rights and perhaps a licensee may be more will ing to pay for tech nol ogy which is 
pat ented which would enable a clearer delim i ta tion of the licensee’s rights. More-
over, the act of fil ing for a pat ent does not result in loss of trade secret rights. Only 
when the pat ent is granted there is dis clo sure through pub li ca tion.

In other words, unlike pat ents, there is no nov elty require ment; it is nei ther 
gen er ally known in the trade nor pub licly avail able. It has some inde pen dent eco-
nomic value so as to give some com pet i tive advan tage to its owner and it must 
not have been pub licly dis closed by its owner. How ever, the law does not pro tect 
against inde pen dent inven tion or dis cov ery of the secret. Secrecy is of par a mount 
impor tance and takes pre ce dence over all other con di tions of pro tec tion for it is 
this aspect which gives the pro tected infor ma tion its eco nomic value.

It is not proper for some one to appro pri ate infor ma tion that is gen er ally 
known in an indus try and claim it as his or her trade secret. No trade secret pro-
tec tion exists for mat ters that are com pletely dis closed by prod ucts sold to the 
pub lic.

Trade Secret pro tec tion is an increas ingly impor tant mat ter of pub lic pol icy in 
many coun tries today as the world econ omy moves toward a knowl edge-based one. 
Jus ti fi ca tion for their pro tec tion is found in three main the o ries—con trac tual obli-
ga tion, fidu ciary rela tion ship, and unjust enrich ment or mis ap pro pri a tion. A duty 
not to dis close con fi den tial infor ma tion may stem from a con trac tual rela tion ship 
(such as an employ ment con tract, con tract for works, joint-ven tures, part ner ships, 
and so on) between the owner of the trade secret and the per sons to whom it is 
com mu ni cated. Prob lems arise when third par ties not party to the con tract may 
ben e fit from the con fi den tial infor ma tion, such as a com pet i tor who takes on an 
employee who pos sesses knowl edge from his pre vi ous employer. A 

36 USTA, Section 1(4).
37 Howard Eisenberg, “Patents vs. Trade Secrets,” Patent Law You Can Use. http://www. 
chernofflaw.com.

http://www.chernofflaw.com
http://www.chernofflaw.com
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fidu ciary rela tion ship implies a duty of secrecy, some times even where no con tract 
or agree ment is proven. For exam ple, the Swiss Code of Obli ga tions (Arti cle 418 
(d) (1)) spec i fies that employ ees have to keep the trade secrets of their  employ ers.38 
Franc ois Desse mon tet has noted that com mon law juris dic tions base the pro tec tion 
of trade secrets on a fidu ciary rela tion ship. Mis ap pro pri a tion and unjust enrich-
ment, favored by Desse mon tet as a the o ret i cal pre mise, are also bases for a cause 
of action. He has noted that “that the ory has the advan tage to be uni ver sally accept-
able, since mis ap pro pri a tion is pro hib ited as unjust enrich ment in the US and as an 
act con trary to “hon est com mer cial prac tices” in the word ing of Con ti nen tal Euro-
pean unfair com pe ti tion laws.”39 More over, the the ory “rightly empha sizes the fact 
that trade secrets are assets of busi ness, “prop erty inter ests” and it so con forms 
with the notions of “theft or embez zle ment” of trade secrets that are com mon 
ground through most of the US State. The notion of a prop erty inter est in the trade 
secret makes under stand able why there can be a license of know-how, or a sale as 
the par ties wish to agree, or a trans fer to the heirs of a deceased owner.”40

The 1883 Paris convention stipulates in Article 10bis that any act of competi-
tion contrary to the honest practices in industrial or commercial matters consti-
tutes an act of unfair competition and that the countries of the Union are bound to 
assure to nationals of such countries effective protection against unfair competi-
tion. Thus protection against unfair competition is mandatory for Member States 
of the Paris Union.

Article 10bis was incorporated into the TRIPS Agreement in the form of Article 
39, which is “the first multilateral acknowledgment of the essential role that Trade 
Secrets play in industry. It is the embodiment in the world’s law of the American 
and European notion of protecting confidential information as a means of fully 
protecting intellectual property rights, even where no disclosure to society has 
taken place.”41 Article 39 deals with the protection of undisclosed information (i.e. 
trade secrets), and stipulates that:

1.  In the course of ensuring effective protection against unfair competition as provided in 
Article 10bis of the Paris Convention (1967), Members shall protect undisclosed infor-
mation in accordance with paragraph 2 and data submitted to governments or govern-
mental agencies in accordance with paragraph 3.

2.  Natural and legal persons shall have the possibility of preventing information lawfully 
within their control from being disclosed to, acquired by, or used by others without their 
consent in a manner contrary to honest commercial practices so long as such information:

(a) is secret in the sense that it is not, as a body or in the precise configuration and assem-
bly of its components, generally known among or readily accessible to persons within 
the circles that normally deal with the kind of information in question;

(b) has commercial value because it is secret; and
(c) has been subject to reasonable steps under the circumstances, by the person lawfully 

in control of the information, to keep it secret.

38 Dessemontet 1998–1999, 5.
39 Id., 6.
40 Ibid.
41 Id., 3.

3.6 Trade Secrets (Confidential Information)
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Data sub mit ted to gov ern ments as a con di tion to the mar ket ing approval of 
prod ucts must be pro tected.

Subsequent to TRIPS Arti cle 39, WIPO pub lished the Model Pro vi sions on the 
Pro tec tion Against Unfair Com pe ti tion.42 Arti cle 6(1) stip u lates that:

Any act or practice, in the course of indus trial or com mer cial activ i ties, that results in the 
dis clo sure, acqui si tion, or use by oth ers of secret infor ma tion with out the con sent of the 
per sons law fully in con trol of that infor ma tion (here in af ter referred to as the “right ful 
holder”) and in a man ner con trary to hon est com mer cial prac tices shall con sti tute an act 
of unfair com pe ti tion.43

Arti cle 6(2) lists the fol low ing ways in which trade secrets can be dis closed:  
(i) indus trial or com mer cial espi o nage, (ii) breach of con tract, and (iii) breach of 
con fi dence. With regard to the dis clo sure of infor ma tion in particular, WIPO’s 
com men tary on Arti cle 6(2)(i) states that, indus trial or com mer cial espi o nage is 
typ i cally a delib er ate attempt to appro pri ate another’s secret infor ma tion. Espi o-
nage may be car ried out by form ing a rela tion ship with the right ful holder with the 
fraud u lent inten tion of induc ing the lat ter to com mu ni cate the secret infor ma tion, 
for exam ple by obtain ing employ ment or hav ing an asso ci ate hired as employee or 
the right ful holder. It may also be car ried out by means of lis ten ing devices, by 
gain ing access to a plant with a view to dis cov er ing the secret infor ma tion and tak-
ing pho to graphs and by other means. It may occur through unlaw fully remote 
access to com puter files and dat abases.44

3.7  Trade marks

Trade marks have existed since antiq uity. Some three thou sand years ago, Indian 
crafts men engraved their sig na tures on their artis tic cre ations before send ing them to 
Iran.45 They became espe cially impor tant with the advent of indus tri al i za tion and 
the emer gence or an inter na tional, and now global, mar ket-place. It became nec es-
sary to guide con sum ers on the choice of prod ucts and ser vices. As WIPO has noted, 
here, intel lec tual cre a tiv ity, though it exists, is less prom i nent. Rather, what mat ters 
here is “that the object of indus trial prop erty typ i cally con sists of signs trans mit ting 
infor ma tion to con sum ers” espe cially as regards prod ucts and ser vices offered on 
the mar ket, and that “the pro tec tion is directed against unau tho rized use of such 
signs which is likely to mis lead con sum ers, and mis lead ing prac tices in gen eral.”46

42 WIPO 1996, 52.
43 Ibid.
44 Ibid.
45 WIPO 2004, 67. See gen er ally Din woo die 2008 and Jeh oram et al. 2010.
46 Ibid.
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A trade mark is any sign (words, let ters and numer als, devices, col ored marks, 
3-dimen sional signs, audi ble signs, olfac tory marks) that indi vid u al izes the goods 
of a given enter prise and dis tin guishes them from the goods of its com pet i tors. Two 
func tions are inter de pen dent. “Indi vid u al i za tion” is through indi ca tion of the source 
of the prod uct (e.g., the enter prise that made the prod uct or ser vice). Indi cat ing the 
source pre sup poses that the trade mark “dis tin guishes” the goods of a given enter-
prise from those of other enter prises. Trade marks include ser vice marks (insur ance 
com pa nies, car rental firms, air lines) and col lec tive marks (such as asso ci a tions) 
and cer ti fi ca tion marks (used by any body who com plies with defined stan dards).

Trade marks can be pro tected on the basis of use or reg is tra tion. The Paris Con-
ven tion obliges con tract ing states to pro vide for a trade mark reg is ter.47 The term of 
pro tec tion is poten tially unlim ited, sub ject to pay ment of fees at reg u lar inter vals.

3.8  Indus trial Design

This refers to the ornamental or aes thetic aspect of a use ful arti cle.48 This may 
depend on the shape, pattern, or color of the arti cle. The sub ject mat ter of pro tec-
tion is not the arti cles or prod ucts but rather the design which is applied to or 
embod ied in such arti cles or prod ucts (such as the clas sic shape of the coca cola 
bot tle). The design must be capa ble of being used in indus try. The designs must be 
novel or original. Upon reg is tra tion of the design, the pro pri e tor gains the exclu-
sive right to pre vent the unau tho rized exploi ta tion of the design in indus trial arti-
cles. Rights own ers usu ally gain the right to make, import, sell, hire, or offer the 
sale of arti cles to which the design is applied or in which the design is embod ied. 
At the inter na tional level, indus trial designs are to be pro tected in all mem bers of 
the Paris Con ven tion Union.49 The reg is tra tion of indus trial designs is reg u lated by 
the Hague Agree ment con cern ing the Reg is tra tion of Indus trial Designs.50

3.9  Geo graph i cal Indi ca tions

Geo graph i cal Indi ca tions (GIs) of inter na tional repute include names like “Cham-
pagne”, “Tequila”, “Porto”, and “Dar jee ling”, all of which are names of prod ucts 
asso ci ated with prod ucts of a cer tain nature and qual ity.51 They all indi cate a  

47 Arti cles 6–10, Paris Con ven tion.
48 See Fryer 2005, Gray and Bouz alas 2001.
49 Arti cle 5 quin quies, Paris Con ven tion.
50 See WIPO’s web site for detailed infor ma tion: http://www.wipo.int/trea ties/en/reg is tra tion/
hague/. Accessed on 29 May 2012.
51 See generally Gangjee 2012.

3.7 Trademarks

http://www.wipo.int/treaties/en/registration/hague/
http://www.wipo.int/treaties/en/registration/hague/
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geo graph i cal space, a town, a region, or a coun try. Geo graph i cal indi ca tions can 
acquire a high rep u ta tion and thus may be valu able com mer cial assets.

Pro tec tion for GIs is not found spe cifi  cally in the Paris Con ven tion, Arti cle 1 of 
which refers to indi ca tions of source and appel la tions of ori gin. The term GI was 
cho sen by WIPO to describe the sub ject mat ter of a new treaty for the inter na tional 
pro tec tion of names and sym bols which indi cate a cer tain geo graph i cal ori gin of a 
given prod uct. The term is intended to be used in its wid est pos si ble mean ing.52 It 
was also used in EC Coun cil Reg u la tion No. 2081/92 of 14 July 1992 on the Pro-
tec tion of Geo graph i cal Indi ca tions and Des ig na tions of Ori gin for Agri cul tural 
Prod ucts and Food stuffs and in the TRIPS Agree ment.

The Term GI is applied to prod ucts whose qual ity and char ac ter is tics are attrib-
ut able to their geo graph i cal ori gin. This is dif fer ent from “appel la tion of ori gin”, 
which requires a qual ity link age between the prod uct and its area of pro duc tion, 
and “indi ca tion of source”, which requires merely a link age between prod uct and 
place, or a trade mark, which iden ti fies the enter prise that offers prod ucts or ser-
vices on the mar ket.53 There is no “owner” of a GI in the sense that one per son or 
enter prise can exclude other per sons or enter prises from the use of the GI. Each 
and every enter prise located in the area to which the GI refers has the right to use 
the said indi ca tion for the prod ucts orig i nat ing in the said area.

At the inter na tional level, GIs are pro tected by pro vi sions in the Paris Con ven-
tion, the Madrid Agree ment on the Repres sion of False or Decep tive Indi ca tions of 
Source on Goods (1891), the Pro to col Relat ing to the Madrid Agree ment (1989), 
the Lis bon Agree ment for the Pro tec tion of Appel la tions of Ori gin and their Inter-
na tional Reg is tra tion (1958) and the Trade mark Law Treaty (1994).54 Part II,  
Sec tion 3, Arti cles 22–23 of the TRIPS Agree ment is ded i cated to the GIs.

3.10  Sui Gene ris Sys tems

3.10.1 Inte grated Com puter Cir cuits

The Layout designs (topographies) of integrated circuits also form another field 
in the protection of intellectual property. They are considered as creations of the 
human mind, involving great investment in time and capital whereas the cost of 
imitation is minimal. The Treaty on Intellectual Property in Respect of Integrated 
Circuits (IPIC Treaty) was adopted in Washington in 1989. Integrated-circuit and 
layout designs are defined in Article 2 of IPIC:

52 WIPO 2004, 121.
53 Id., 121.
54 WIPO 2004, 124–129. See WIPO’s web site related to trade mark reg is tra tion for fur ther infor-
ma tion: http://www.wipo.int/madrid/en/. Accessed on 29 May 2012.
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(i) ‘Integrated circuit’ means a product, in its final form or an intermediate form, in which 
elements, at least one of which is an active element, and some or all of the inter-connec-
tions are integrally formed in and/or on a piece of material and which is intended to per-
form an electronic function.

(ii) ‘layout design (topography’ means the three-dimensional disposition, however, 
expressed, of the elements, at least one of which is an active, and of some or all of the 
interconnections of an integrated circuit, or such a three-dimensions disposition pre-
pared for an integrated circuit intended for manufacture.

Under the IPIC, Con tract ing par ties are obliged to secure the pro tec tion of lay-
out designs and inte grated cir cuits through out their ter ri to ries. This obli ga tion 
applies to arti cles that are “original” in that they are the prod uct of the cre a tor’s 
own intel lec tual effort and are not com mon-place among those skilled in this art.

IPIC was inte grated into TRIPS, with some mod i fi ca tions.55 The term of pro-
tec tion was increased to 10 years (as opposed to eight) from the date of fil ing an 
appli ca tion or of the first com mer cial exploi ta tion, though Mem ber States were 
free to pro vide up to 15 years from the cre a tion of the lay-out design. The exclu-
sive right of the right-holder extended to arti cles incor po rat ing inte grated cir cuits 
in which a lay out-design is incor po rated, inso far as it con tin ued to con tain an 
unlaw fully repro duced lay out-design. The cir cum stances in which lay out designs 
could be used with out con sent of the right hold ers was fur ther restricted. Cer tain 
acts engaged in unknow ingly would not con sti tute infringe ment.

Some acts may be per formed for pri vate pur poses or for the sole pur pose of eval-
u a tion, anal y sis, research, or teach ing. The “WIPO Hand book on Intel lec tual Prop-
erty” has noted that it was con sid ered desir able to per mit “reverse engi neer ing”, that 
is the use of an exist ing lay out-design in order to improve on it, “even if it involves 
the copy ing of an exist ing lay out-design, pro vided that an improved lay out-design is 
thereby cre ated—an advance of tech nol ogy which is the gen eral pub lic inter est.”56

3.10.2 Plant Vari ety Pro tec tion (PVP)

PVP, also referred to as plant breeder’s rights, is granted to breed ers of new, ‘dis-
tinct’, ‘uniform’, and ‘sta ble’ plant vari e ties.57 WIPO has noted that the avail abil-
ity of improved, new plant vari e ties to grow ers “is crit i cally impor tant to 
agri cul tural and hor ti cul tural indus tries of all coun tries.”58 Improved dis ease 

55 TRIPS Agree ment, Arti cle 35.
56 WIPO 2004, 119–120.
57 Arti cle 6, 1978 Act of the Inter na tional Con ven tion for the Pro tec tion of New Vari e ties of 
Plants. See gen er ally.
58 WIPO 2004, 331.
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 resis tance and higher yields are vital since they “dra mat i cally affect the eco nom ics 
of pro duc tion of a crop and its accept abil ity to its final con sum ers.”59 Food secu-
rity for a grow ing world pop u la tion, sus tain able agri cul tural pro duc tion, the need 
to raise incomes and to enhance eco nomic devel op ment all call for sus tained 
efforts in breed ing new vari e ties.

Fol low ing calls by the US as early as the 1930s, and subsequent action by 
Euro pean states in 1961, this area was sub se quently reg u lated by the Inter na tional 
Con ven tion for the Pro tec tion of New Vari e ties of Plants (‘the UPOV Con ven tion’) 
of 1961, which has 70 con tract ing par ties.60 States under took to cre ate a sys tem 
for the grant of plant-breed ers’ rights within their domes tic laws. Each UPOV 
mem ber state must entrust the grant ing of breeder’s rights to a com pe tent admin is-
tra tive unit. UPOV is an inde pen dent, inter na tional, inter gov ern men tal orga ni za-
tion, with an inter na tional legal per son al ity. It coop er ates very closely with WIPO. 
The Sec re tary Gen eral of UPOV is the Direc tor Gen eral of WIPO and UPOV 
head quar ters is in the same build ing as WIPO.

PVP gen er ally offers pro tec tion for at least 15–20 years from the grant ing of 
such pro tec tion, although the term can be longer for vines and trees (18–25 years) 
than for annual food crops and ornamental plants. The increase from 18 to 
20 years ensures that the period of pro tec tion avail able for the major ity of appli-
cants in the plant breed ers’ rights sys tem will be the same as that avail able in the 
pat ent sys tem. Exclu sive rights enjoyed by the owner are weaker than for pat ents. 
The breeder’s right is lim ited to the exclu sive pro duc tion for com mer cial mar ket-
ing, for the offer ing of sale, for mar ket ing, of repro duc tive or veg e ta tive prop a gat-
ing mate rial, as such of the vari ety.61 Under the 1978 Act the breeder’s exclu sive 
right relates only to pro duc tion for the pur poses of com mer cial mar ket ing. Thus, 
“a farmer…who pro duces seed on his own farm for the pur poses of re-sow ing on 
his own farm can do so freely with out obli ga tion to the breeder.”62 This is known 
as the “farmer’s priv i lege”. The right owner may exploit his right by pro duc ing or 
licens ing to oth ers.

Pro tec tion is granted under Arti cle 27(3)(b) of the TRIPS Agree ment, which 
stip u lates that this must be accom plished either through pat ents or through a sui 
gene ris sys tem or a com bi na tion thereof. Coun tries are there fore free to design 
their own sui gene ris pro tec tion for plant vari e ties. Excep tions are pro vided by 
most coun tries, includ ing free dom to use pro tected mate rial for fur ther breed ing, 
and the ‘priv i lege’ for farm ers to save and replant seeds, though not all of them. 
Replant ing may require remu ner a tion to the right owner.

59 Ibid.
60 The Con ven tion was revised in 1972, 1978, and 1991. It estab lished the UPOV, derived from 
French words for the Union. See the UPOV web site at http://www.upov.int/over view/en/vari-
ety.html. Accessed on 29 May 2012.
61 Arti cle 5, 1978 Act.
62 WIPO 2004, 333.
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3.10.3 Data base Pro tec tion

Arti cle 10(2) of the TRIPS agree ment pro vides for pro tec tion of com pi la tions of 
data or other mate rial, whether in machine read able or other form. These are con-
sid ered as intel lec tual cre ations by reason of the selec tion of arrange ment of their 
con tents and thus are affor ded pro tec tion as such. Pro tec tion does not extend to, 
but is with out prejudice to any copy right sub sist ing in, the data or mate rial itself.

A sui gene ris pro tec tion for dat abases has become part of the landscape of IP 
pro tec tion in the EU. This is in addi tion to copy right pro tec tion for dat abases 
which meet the require ment of ‘orig i nal ity’ in a coun try. Coun cil Direc tive 
96/9/EC of March 1996 pro vided that dat abases referred to “a col lec tion of inde-
pen dent works, data or other mate ri als arranged in a sys tem atic or method i cal way 
and indi vid u ally acces si ble by elec tronic or other means”.63 The sui gene ris pro-
tec tion is given to the maker of a data base, which shows that there has been qual i-
ta tively and/or quan ti ta tively a substantial invest ment in either the obtain ing, 
ver i fi ca tion or pre sen ta tion of the con tents.64 The Direc tive grants the right “to 
pre vent extrac tion and/or real i za tion of the whole or of a substantial part, eval u-
ated qual i ta tively or quan ti ta tively, of the con tents of that data base.” There are 
restric tions on “the repeated and sys tem atic extrac tion and/or re-uti li za tion of 
insub stan tial parts of the con tents of the data base.”65

3.10.4 Tra di tional Knowl edge (TK) and Tra di tional Cul tural 
Expres sions (TCE)

The eco nomic value of indig e nous peoples’ knowl edge for sus tain able devel op-
ment has gained cur rency. At the Global Knowl edge con fer ence in Toronto in 
1997, gov ern ment lead ers urged the World Bank and other donors to learn from 
local com mu ni ties. In this vein, Nic olas Gor je stani of the World Bank’s Indig e-
nous Knowl edge (IK) for Devel op ment Pro gram argued in an inde pen dent paper 
that IK is “a key ele ment of the social cap i tal of the poor and con sti tutes their 
main asset in their efforts to gain con trol over their lives. For these rea sons, the 
potential con tri bu tion of IK to locally man aged, sus tain able and cost-effec tive sur-
vival strat e gies should be pro moted in the devel op ment pro cess.”66 Efforts were 
being made in the fol low ing areas: encour age ment of coun tries to for mu late 

63 Coun cil Direc tive 96/9/EC, Arti cle 1(2). The Direc tive is avail able on the Eu ro lex web site at 
http://eur-lex.europa.eu/Lex Uri Serv/Lex Uri Serv.do?uri=CE LEX:31996L0009:EN:HTML. 
Accessed on 29 May 2012.
64 Arti cle 7(1), Id.
65 Arti cle 7(5), Id.
66 Gor je stani 2000.
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national strat e gies on tra di tional knowl edge, inte gra tion and enhance ment of the 
capac ity of national and regional TK net works, the pro mo tion of local exchange 
and adap ta tion, and iden ti fi ca tion of inno va tive mech a nisms to pro tect tra di tional 
knowl edge in a way that fos ters fur ther devel op ment, pro mo tion and val i da tion, 
and exchange of tra di tional knowl edge.

The pro tec tion of the TK and TCEs of indig e nous peoples, dis cussed more 
amply in Chap. 8, has gained cur rency at the inter na tional level. While there is no 
sin gle treaty on the pro tec tion of indig e nous knowl edge and TCEs, we may note a 
range of instru ments at the inter na tional level that involve the pro tec tion of indig e-
nous peoples’ intel lec tual prop erty. These include ILO Con ven tion R104 on Indig e-
nous and Tribal Pop u la tions of 195767; ILO con ven tion C 169 (1989) on Indig e nous 
and Tribal Peoples68; the Rio Con ven tion on Bio log i cal Diver sity (1992); the UN 
Dec la ra tion on the Rights of Indig e nous Peoples (2006)69; and draft trea ties that 
have been elab o rated over the past decade by WIPO Mem ber states deal ing with 
genetic resources, tra di tional knowl edge, and TCEs of indig e nous peoples. As seen 
in Chap. 1, delegations at the 49th WIPO Gen eral Assem bly of WIPO sup ported 
the con tin u a tion of the man date of the Inter-Gov ern men tal Com mit tee deal ing with 
TK and TCE and many hoped that its work would come to a speedy con clu sion.

While many coun tries seek to pro tect TK and TCEs through exist ing IP laws, 
the lat ter have vary ing degrees of rel e vance and lim i ta tions for the defen sive or 
affir ma tive pro tec tion of such knowl edge and cul tural her i tage. At the national 
level some coun tries have sui gene ris laws pro tect ing par tic u lar aspects of TK, 
such as for medic i nal knowl edge. In other coun tries TK pro tec tion is bound up 
with sui gene ris laws to pro mote bio-diver sity (Peru), rec og niz ing that such knowl-
edge is often embod ied in the plant genetic resources man aged by TK cus to di ans.70

3.11  Con clu sion

With the above brief over view of the fun da men tals of the inter na tional intel lec tual 
prop erty law regime we can now under take a closer look at the human secu rity 
aspects of this regime.

67 The text of the rec om men da tions is avail able on ILO web site at http://www.ilo.org/ilo lex/cgi-
lex/con vde.pl?R104. Accessed on 29 May 2012.
68 The text of the Con ven tion is avail able on the ILO web site at http://www.ilo.org/ilo lex/cgi-
lex/con vde.pl?C169. Accessed on 29 May 2012.
69 UN Gen eral Assem bly Res o lu tion 61/295, 2007. The Dec la ra tion was adopted by a major ity 
of 144 states in favor, 4 votes against (Aus tra lia, Can ada, New Zea land and the United States) 
and 11 absten tions (Azer bai jan, Ban gla desh, Bhu tan, Burundi, Colom bia, Geor gia, Kenya, Nige-
ria, Rus sian Fed er a tion, Samoa, and Uk raine).
70 For a com par a tive study of sui gene ris laws on tra di tional knowl edge see WIPO doc u ment 
WIPO/GRTKF/IC/5/INF/4. Avail able at http://www.wipo.int/tk/en//laws/pdf/grtkf_ic_5_inf_4_
annex.pdf. Accessed on 29 May 2012.
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This chap ter iden ti fies and dis cusses the rela tion ship 
between var i ous intel lec tual prop erty rights and key 
aspects of human secu rity such as edu ca tion, tech nol ogy 
trans fer, the envi ron ment, health, food secu rity and the 
sur vival of indig e nous peoples.

4.1  IP, Human Secu rity and Devel op ment

There are a num ber of key issues which are of rel e vance from a human secu rity 
angle in the area of copy right and related rights and indus trial prop erty. They cen-
ter on the need to bal ance pri vate rights ver sus pub lic rights so as to ensure that 
basic human secu rity—life, food, and heath—are not neg a tively impacted. Issues 
of con cern include, for exam ple, the terms of pro tec tion of pat ents and copy right 
which have expanded over the cen tu ries as well as the over all sub ject mat ter cov-
ered by Intel lec tual Prop erty Regimes (IPRs). These have an impact on what is 
often called the “pub lic domain”, a space where people can draw from for free 
expres sion and cre a tiv ity. Some authors see an enclo sure of the “intan gi ble com-
mons of the mind” tak ing root through the expand ing scope of IPRs.1

IP has always been cited as a key ele ment, thought not the only ele ment, for 
socio-eco nomic devel op ment. As seen in Chap. 1, a devel op men tal per spec tive 
has been called for and a Devel op ment Agenda is guid ing the work of the World 
Intel lec tual Prop erty Orga ni za tion (WIPO). Devel op men tal con cerns, con sid ered 
fur ther in Chap. 5, have perhaps been dis cussed from within the con fines of the 
IPR as opposed to a more com pre hen sive dis cus sion of devel op ment in a wider 
con text that encom passes the right to devel op ment and devel op ment as free dom 
from want.

1 Wong 2010, 10.
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4.2  Copy right and Devel op ment

Copy right, notes WIPO, is a means of pro mot ing, enrich ing, and dis sem i nat ing 
cul tural her i tage. It con sti tutes an “essen tial ele ment in the devel op men tal pro-
cess” for “encour age ment of intel lec tual cre a tion” is one of the basic pre req ui sites 
of all social eco nomic and cul tural devel op ment.2 The empha sis on cre a tive indus-
tries in Chap. 2 under scored this point. More over, while pat ents are usu ally asso ci-
ated with health and welfare, Chon points to the lit er a ture link ing edu ca tion and 
pub lic health mea sures such as fer til ity, infant and adult mor tal ity, and adult mor-
bid ity and mor tal ity.3

While focused on the strength en ing of the Berne Con ven tion, the Paris Act of 
the Berne Con ven tion (1971) sought to address the con cerns of devel op ing coun-
tries. For exam ple, it became pos si ble for such coun tries to pro tect their folk lore 
abroad by pro vid ing that where the iden tity of the author is unknown, but where 
there is ground to pre sume that he is a national of a coun try of the Union, the 
rights in such a work are to be acknowl edged in all coun tries of the Union. An 
Appen dix to the Paris Act pro vided spe cial pro vi sions for devel op ing coun tries.4

The rec og ni tion of the link ages between cul ture and devel op ment has gained 
greater cur rency in recent times. In a doc u ment enti tled “Cul ture and Sus tain able 
Devel op ment: A Frame work for Action” (1998), James Wol fen sohn, then Pres i-
dent of the World Bank, argued that we are at a “cross roads in our under stand ing 
of devel op ment” for “[W]e sim ply can not con ceive of devel op ment with out cul-
tural con ti nu ity. It must be acknowl edged and must form the basis of the future.”5 
Indeed, sus tain able devel op ment must be built on “local forms of social inter-
change, val ues, tra di tions, and knowl edge” to rein force the social fab ric. The Bank 
defined cul ture as:

[T]he whole com plex of dis tinc tive spiritual, mate rial, intel lec tual, and emo tional fea tures 
that char ac ter ize a soci ety or social group. It includes cre a tive expres sions (e.g., oral tra di-
tions, lan guage, lit er a ture, performing arts, fine arts, and crafts), com mu nity prac tices 
(e.g., tra di tional heal ing meth ods, tra di tional nat u ral resource man age ment, cel e bra tions, 
and pat terns of social inter ac tion that con trib ute to group and indi vid ual welfare and iden-
tity), and mate rial or build ing forms such as sites, build ings his toric cen ters, land scapes, 
art and objects.6

The World Bank has sought to tar get its pro grams to “help the poor com mu ni-
ties iden tify their own strengths and open oppor tu ni ties for them to revive, use, 
and adapt their own her i tage and iden tity.”7

2 WIPO 2004, 41.
3 Chon 2011, 5.
4 WIPO 2004, 267.
5 Wol fen sohn 1998, iii.
6 Id., 12.
7 Id., 13.
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It was men tioned above that an equi ta ble bal ance must be sought between 
the author’s eco nomic rights and the rights of the gen eral pub lic. Pub lic inter est 
lim i ta tions on the rights of authors are thus required. For this reason, the Berne 
Con ven tion Arti cle 2 bis leaves it open to national leg is la tions to deter mine, for 
exam ple, whether polit i cal speeches and speeches deliv ered in the course of legal 
pro ceed ings are excluded from the exclu sive rights of the authors. The same 
applies to lec tures, addresses, and other works of a sim i lar nature. It is per mit-
ted to make quo ta tions from a work, pro vided that these are com pat i ble with fair 
practice and that their extent is not exces sive (Arti cle 10(1)). It is per mit ted to use 
lit er ary and artis tic works for illus tra tions in pub li ca tions, broad casts or sound or 
visual record ings for teach ing, pro vided such use is com pat i ble with fair practice 
(Arti cle 10(2)). The repro duc tion by the press, broad cast ing or com mu ni ca tion to 
the pub lic by wire of arti cles pub lished in news pa pers or peri od i cals is per mit ted, 
sub ject to national leg is la tion. How ever, “the source must always be clearly indi-
cated” (Arti cle 10 bis (1)).

4.3  Copy right and Edu ca tion

Arti cle 19 of the Universal Dec la ra tion of Human Rights guar an tees the right to 
edu ca tion. Access to infor ma tion that is vital for edu ca tion, such as text books 
 cru cial for aca demic achieve ment of a nation’s school chil dren has become more 
dif fi cult as a result of height ened copy right pro tec tion. Reprog ra phy, which, from 
a devel op men tal per spec tive, could facil i tate access is often seen from the per spec-
tive of “piracy” and is highly reg u lated. While devel oped coun tries rec og nize the 
neces sity of dis sem i na tion of knowl edge they seek har mo nized and height ened 
copy right pro tec tion that are not nec es sar ily in the inter est of devel op ing coun tries.

Strik ing a bal ance, both domes ti cally and inter na tion ally, between the pro tec-
tion of the author’s exclu sive rights over his work and the need for access to infor-
ma tion is now more dif fi cult. In a 2009 report to the Stand ing Com mit tee on 
Copy right and Related Rights of WIPO, which dealt with an Afri can-Arab 
Regional Sem i nar on Copy right Lim i ta tions and Excep tions, it was noted that par-
tic i pants “agreed on the need to achieve a bal ance whereby copy right and related 
rights should not ham per pub lic pol icy and devel op ment pri or i ties, includ ing the 
rights of users of pro tected rights.”8 His tor i cally, each coun try adapted its laws to 
suit their vital con cerns and lev els of devel op ment. Prior to the Berne Con ven tion, 
there was no con straint on the abil ity of coun tries to do this. The US, for exam ple, 
restricted copy right pro tec tion to US cit i zens until 1891.9 The Berne con ven tion 
had left enough flex i bil ity to coun tries to adapt their laws. Arti cle 9(2) of the 
Berne Con ven tion states:

8 WIPO 2009, para 5.
9 CIPR 2002, 18.
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It shall be a matter for legislation in the countries of the Union to permit the reproduction 
of such works in certain special cases, provided that such reproduction does not conflict 
with a normal exploitation of the work and does not unreasonably prejudice the legitimate 
interest of the author.

Spe cial pro vi sions for devel op ing coun tries were pro vided in an Appen dix to 
the Berne Con ven tion dur ing the 1971 revi sion con fer ence for the Berne Con ven-
tion. The pro vi sions in the Appen dix have proven unwork able. They have been far 
too com plex and have pre sented struc tural imped i ments to the cre a tion of local 
pub lish ing indus tries. The net effect of this and the TRIPS Agree ment was, 
accord ing to schol ars, that rents flow toward devel oped coun tries, with little 
rewards to the devel op ing world. Most of the textbook indus try was located in the 
devel oped world. More over, local con di tions in devel op ing coun tries may not be 
ame na ble to the excep tions and lim i ta tions pro vided for in trea ties.10

An equi ta ble solu tion may lie in the max i mi za tion of excep tions and lim i ta tions 
under Arti cles 9(2) and (10)(2) of the Berne Con ven tion. These give expres sion to 
the con cept of “fair use” (US) or “fair deal ing”(UK) which allows for excep tions 
and lim i ta tions to copy right for per sonal use, edu ca tional pur poses, research, 
archi val copy ing, library use, and news report ing.11 The fair use doc trine of the US 
Copy right Act rec og nizes the pri or ity of dis sem i na tion of knowl edge, although 
com pen sa tion is not pro vided for in cer tain cases.12 Arti cle 52 of India’s Copy right 
Act of 1957, states that charges of infringe ment will not arise under “fair deal ing” 
pro vi sions, which have emerged as an equi ta ble doc trine that allowed for cer tain 
uses of works that copy right law would nor mally have pro hib ited, if pro hib it ing 
such use would sti fle the very cre a tiv ity that it is intended to fos ter.13 The defense 
of fair deal ing includes the use of a lit er ary, dra matic, musical, or artis tic work for: 
(1) the pur pose of pri vate use (such as research), crit i cism, or review; (2) report ing 
cur rent events in a news pa per, mag a zine, or sim i lar peri od i cal, or by broad cast or 
in a cin e mat o graph film or by means of pho to graphs; (3) the read ing or rec i ta tion 
in pub lic of any rea son able extract from a pub lished lit er ary or dra matic work; 
(4) the pub li ca tion in a col lec tion, bona fide intended for the use of edu ca tional 
insti tu tions, and so described in the title, and (5) any adver tise ment issued by or on 
behalf of the pub lisher, of short pas sages from pub lished lit er ary or dra matic 
works, not them selves pub lished for the use of edu ca tional insti tu tions, in which 
copy right sub sists, pro vided that not more than two such pas sages from works by 
the same author are pub lished by the same pub lisher dur ing any period of 5 years. 
“Fair deal ing” pro vi sions do not con fer a right to the works being used, rather they 
sim ply state that infringe ment does not occur whilst avail ing of the lim ited excep-
tions pro vided.

10 Chon 2011, 9.
11 For a related dis cus sion see, Tor re mans 2004.
12 Sec tions 107 to 118, title 17, US Code. See the con sol i dated US copy right laws at http://www.
copy right.gov/title17/. Accessed 29 may 2012.
13 Copyright Act of 1957, Indian Copyright Office.
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The advent of TRIPs raised con cerns that flex i bil i ties would be con strained. 
Lim i ta tions or excep tions to exclu sive rights under copy right under the TRIPS 
Agree ment were con fined to cases which did not con flict with nor mal exploi ta tion 
of the work and did not unrea son ably prejudice the legit i mate inter ests of the right 
holder (Arti cle 13). Yet, the CIPR has noted that:

The general lesson history shows us that countries have been able to adapt IPR regimes to 
facilitate technological learning and promote their own industrial policy objectives. 
Because policies in one country impinge on the interests of others, there has always been 
an international dimension to debates on IP. …[T]he Berne Convention recognized this 
dimension, and the desirability of reciprocity, but allowed considerable flexibility in the 
design of IP regimes. With the advent of TRIPS, a large part of this flexibility has been 
removed.14

Fol low ing TRIPS, a three-step test rule of inter pre ta tion has been devel oped, 
fol low ing from Arti cle 9(2) of the Berne Con ven tion. In his anal y sis of the test, 
Roger Knights has out lined the steps as fol lows: The first step requires that excep-
tions should be con fined to “cer tain spe cial cases.” The sec ond requires that 
excep tions “do not con flict with a nor mal exploi ta tion of a work” or of a per for-
mance or a pho no gram, when, as in the WIPO Per for mances and Phon o grams 
Treaty (WPPT), the test is applied to these things rather than copy right works. The 
third step of the test requires that excep tions “do not unrea son ably prejudice the 
legit i mate inter ests of the author,” or, cor re spond ingly, of the per former or pho no-
gram pro ducer.15 Kur and Rise-Khan have noted the absence of any sub stan tive 
guide as to which excep tions may qual ify to meet the con di tions set out in the var-
i ous ver sions of the test.16 More over, ambi gu i ties and restric tive ness of the 
approach to excep tions under TRIPS have had a deter ring effect on those devel op-
ing coun tries aim ing to devise new excep tions cor re spond ing to their indi vid ual 
socio-eco nomic, cul tural, and tech no log i cal lev els of devel op ment.17 An equi ta ble 
approach to the same and one that aims at “sub stan tive equal ity” requires that 
“inter pre ta tion of these norms should be gen er ously con strued in favour of devel-
op ment,” which is con sis tent with the draft ing his tory of the Berne Con ven tion.18 
Such an inter pre ta tion might hold that the oper a tion of the edu ca tional excep tion 
pro vi sions within their spe cific sphere was unaf fected by the more gen eral pro vi-
sion in Arti cle 9(2) and that the uses allowed under them are there fore excluded 
from its scope.19

A related issue is access to infor ma tion vital to the trans fer of tech nol ogy. A 
major ity of the world’s infor ma tion car ry ing or knowl edge-based prod ucts are pro-
duced in the devel oped world. It is com mon knowl edge that the devel op ment of 

14 Ibid., 20.
15 Knights 2001, para 7. See also Senf tle ben 2004.
16 Kur and Ruse-Khan 2008, 8.
17 Id., 8.
18 Chon, 13.
19 WIPO 2003.
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domes tic tech no log i cal capac ity has been a key deter mi nant of eco nomic growth 
and pov erty reduc tion. More over, the CIPR has noted that the “early emer gence of 
an indig e nous tech nol ogy capac ity” is of vital impor tance. Many of the fac tors 
con du cive to effec tive trans fer of tech nol ogy, such as edu ca tion, research, and 
devel op ment, are under de vel oped in many devel op ing coun tries and LDCs in par-
tic u lar. Access to the sci en tific knowl edge and knowl edge of tech no log i cal 
advances is there fore of vital impor tance. For exam ple, Africa has been at a dis ad-
van tage given its lag ging Inter net con nec tiv ity. Nev er the less, while the Inter net 
bears enor mous and rev o lu tion ary potential to trans fer this knowl edge to those 
who need it the most, this may be ren dered more dif fi cult by devel op ments in 
inter na tional copy right law and its exten sion to the dig i tal envi ron ment. “Copy-
right reg u lates the flow of ideas and knowledge-based prod ucts.”20

Of par tic u lar con cern are (1) the exten sion of the term of pro tec tion and (2) 
the exten sion of the scope of pro tec tion. The term of pro tec tion has expanded 
from a his tor i cal low of 14 years under the Stat ute of Anne of 1710 in the UK to 
the author’s life plus 50 years beyond the death of the author of the work under 
 Arti cle 7 of the Berne Con ven tion. This has increased and is now up to 70 years 
in many devel oped coun tries. In the United States, the sec ond ses sion of the 105th 
Con gress, decided to amend Sec tion 302 of Title 17 (deal ing with the dura tion 
of copy right), United States Code, so that, pro tec tion was extended to 70 years 
beyond the life of the author gen er ally. The US also pro vides for a term of pro-
tec tion of 95 years from first pub li ca tion for works made for hire. The Euro pean 
Union, in its Direc tive 93/98/EEC of 29 Octo ber 1993 pro vided as fol lows:

(11) Whereas in order to estab lish a high level of pro tec tion which at the same time meets 
the require ments of the inter nal mar ket and the need to estab lish a legal envi ron ment con-
du cive to the har mo ni ous devel op ment of lit er ary and artis tic cre a tion in the Com mu nity, 
the term of pro tec tion for copy right should be har mo nized at 70 years after the death of 
the author or 70 years after the work is law fully made avail able to the pub lic, and for 
related rights at 50 years after the event which sets the term run ning.21

Con se quently, Arti cle 1 (1) of the Direc tive stip u lated that.

The rights of an author of a literary or artistic work within the meaning of Article 2 of the 
Berne Convention shall run for the life of the author and for 70 years after his death, irre-
spective of the date when the work is lawfully made available to the public.

The CIPR has noted that such exten sions are in defi ance of eco nomic ratio nale 
as “the rate of tech ni cal change has led in sev eral indus tries to a shorter effec tive 
prod uct life (for exam ple, suc ces sive edi tions of soft ware pro grams), which point 
to longer copy right pro tec tion being redun dant.”22

20 Ibid., 95.
21 Coun cil Direc tive 93/98/EEC, of 29 Octo ber 1993, har mo nized the term of pro tec tion of 
copy right and cer tain related rights.
22 Ibid., 20.
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The scope of pro tec tion in the dig i tal envi ron ment has been extended to com-
puter soft ware and to dat abases. For parts of the world that are lag ging dras ti cally 
behind in terms of Inter net con nec tiv ity, the pro tec tion of badly needed soft ware is 
an impor tant issue. Dat abases are the sub ject of intense dis cus sions at the inter na-
tional level. In the mean time, the Euro pean Union’s Direc tive on data base pro tec-
tion in its Mem ber States sig naled a restric tive atti tude to the shar ing of 
infor ma tion. These two prob lems are com pounded by a pro vi sion in the WIPO 
Copy right Treaty (WCT) and also in the WPPT aimed at pre vent ing the cir cum-
ven tion of tech no log i cal pro tec tion mea sures (TPMs), that is, encryp tion tech nol-
ogy. TPM legal regimes may serve to over ride exist ing national copy right law 
excep tions and lim i ta tions and may ham per a coun try’s abil ity to cre ate new 
excep tions and lim i ta tions to meet their domes tic needs.23

Infor ma tion com mu ni ca tion tech nol o gies (ICTs) bore great potential to over-
come access to edu ca tion con straints. Pro-access to edu ca tion tech nol o gies, essen-
tially the Inter net,24 have led to chang ing power struc tures among cre ators, 
pro duc ers, and dis trib u tors of edu ca tional prod ucts. Changes have been taken 
place in pro duc tion, modes of access, and in dis tri bu tion that have seem ingly 
favored the con sumer of such prod ucts. Open access and peer-to-peer tech nol ogy 
have expanded the arse nal of access to knowl edge tools.25 These are, how ever, 
impacted by the relent less drive for greater IP pro tec tion and through treaty mak-
ing, tech ni cal assis tance aimed at impart ing the “high est stan dards”, the enhance-
ment by the devel oped coun tries of infringe ment detec tion meth ods to devel op ing 
coun tries, and the crim i nal i za tion of not only infringe ments for ‘com mer cial gain’ 
or on a ‘com mer cial scale’ but also for per sonal use of copy right-pro tected mate-
rial.26 The lat ter in par tic u lar her alds dra mat i cally a loss of bal ance in the copy-
right regime as there is no moral con sen sus on the same. In a dis cus sion of 
crim i nal pen al ties under the US Dig i tal Mil len nium Copy right Act of 1998, one 
com men ta tor, Moo hr, has noted that “Crim i nal use sug gests it is appro pri ate to 
pun ish con duct that imposes a com mu nity harm or that breaches a moral stan dard 
[how ever] con sen sus that would con demn per sonal use is far from robust and the 
harm ratio nale pro vides an equiv o cal basis for crim i nal i za tion.”27 Oth ers ques tion 
whether there is a con sen sus across soci e ties, with dif fer ent cul tural atti tudes 
toward IP, that com mer cial copy ing and han dling of copy right works with out 
autho ri za tion from the cre a tor should be treated as crim i nal offences. The har mo-
ni za tion of crim i nal infringe ment of IIP rights in rela tion to coun ter feit ing and 
piracy in Europe has dem on strated that not all coun tries accept crim i nal i za tion of 
copy right infringe ments.28 It has been sug gested that dig i tal spe cific excep tions 

23 Sha bal ala 2011, 11.
24 Id.
25 On Peer-to-Peer file shar ing see Ta naka 2001, 37–84.
26 Ibid., 13.
27 Moo hr 2003, 733.
28 Id.
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could be enacted where these are rel e vant and appro pri ate to their edu ca tional use. 
Again the three-step test might be inter preted in favor of devel op ing nations.

Libraries have a key role to play in terms of access to knowl edge in the dig i tal 
envi ron ment but they face tough restric tions that do not facil i tate access to 
 edu ca tional mate ri als. Denise Nich ol son, a Copy right Ser vices Librar ian at the 
Uni ver sity of Wit wa ters rand in Johan nes burg, South Africa, while high light ing 
chal lenges posed by copy right to edu ca tors, librar i ans, and stu dents in her coun try, 
has pointed to some chal lenges fac ing libraries. For exam ple, a librar ian was 
restricted from dig i tiz ing a valu able col lec tion, which is fast dete ri o rat ing in con-
di tion, as copy right clear ance was nec es sary for each item. Some rights own ers 
were untrace able, some refused per mis sion and some charged high fees or set too 
strict con di tions. Libraries, from want of resources, could only pur chase one or 
two cop ies of well-used books mean ing that such lim ited resources will be dam-
aged by thousands of stu dents using them, as the lat ter can not afford to buy them. 
In addi tion, copy right laws pro hib ited a library from pre serv ing the original by 
repro duc ing extracts or a sec tion of a book for users to copy from (even if the 
mate rial was for a short-term assign ment).29 Lament ing the lack of bal ance in 
copy right law, she has called for greater con cern for the pub lic inter est fol low ing 
the “Adel phi Pub lic Inter est Test” of the Royal Soci ety for the Encour age ment of 
the Arts, Man u fac tur ers and Com merce, which has stated that “There must be a 
pre sump tion against extend ing copy right; Change should be allowed only if it is 
shown to bring eco nomic and social ben e fits; The bur den of proof must lie with 
the advo cates of change; and there must be wide pub lic con sul ta tion and a com-
pre hen sive, objec tive and trans par ent assess ment of the costs and ben e fits.”30 
Libraries can ben e fit from care fully max i mized excep tions and lim i ta tions that 
cater to the devel op ment objec tive of pro mot ing access to edu ca tion, a basic 
human right.31 The WCT of WIPO has rec og nized the need to main tain a bal ance 
between the rights of authors and the larger pub lic inter est, espe cially edu ca tion, 
research, and access to infor ma tion.32

This pub lic inter est is fur ther impacted by TRIPS Plus agree ments that are 
being pur sued through trea ties and, in par tic u lar, free trade agree ments, nota bly by 
the USA, which have “the effect of reduc ing the abil ity of devel op ing coun tries to 
pro tect the pub lic inter est.”33 Prac ti cally speak ing, such trea ties are aimed at 
reduc ing the scope or effec tive ness of lim i ta tions on rights and excep tions. It has 
been argued by some that TRIPS Plus exceeds lev els of pro tec tion in TRIPS, 
beyond the level of eco nomic devel op ment of coun tries. Kur and Ruse-Khan have 

29 Nicholson 2006. IFLA is the International Federation of Library Associations and Institutions.
30 Ibid., 313.
31 See WIPO 2011, Draft treaty on Excep tions and Lim i ta tions for the Per sons with Dis abil-
i ties, Edu ca tional and Research Insti tu tions, Libraries and Archives, SCCR/22/12. Avail able at 
http://www.wipo.int/meet ings/en/doc_details.jsp?doc_id=169397. Accessed on 29 May 2012.
32 Pre am ble of WCT.
33 Mu sungu and Dut field 2003, 3.

http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=169397
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stated “enough is enough”, for “the gen eral per cep tion so far has been that above 
the pre scribed min i mum stan dards there is no ceil ing or limit other than the 
sky…”34 Such a con struc tion has resulted “in a spiral move ment—driven by bilat-
eral agree ments—towards ever-increas ing lev els of pro tec tion and reduc ing flex i-
bil i ties and pol icy space left open under the TRIPS Agree ment”35 TRIPS-plus 
argu ably included new stan dards that pur port edly limit the abil ity of coun tries to 
pro mote tech no log i cal inno va tion and to facil i tate the trans fer of tech nol ogy and 
dis sem i na tion of tech nol ogy, take nec es sary mea sures to pro tect pub lic health and 
nutri tion and to pro mote the pub lic inter est in sec tors of vital socio-eco nomic and 
tech no log i cal devel op ment, and to take appro pri ate mea sures to pre vent abuse of 
intel lec tual prop erty rights by hold ers or the resort by rights hold ers to prac tices 
which unrea son ably restrain trade or adversely affect the inter na tional trans fer of 
tech nol ogy.36 Kur and Ruse-Khan have advanced the notion of “ceil ing rules” or 
“sub stan tive max ima” to address the appro pri ate ness and pos si ble scope of man-
da tory lim i ta tions to the level of pro tec tion for IP and in so doing to “give effect to 
inter ests dis tinct from those of IP right hold ers and their exploi ta tion of pro tected 
sub ject mat ter” such as, inter alia, access to infor ma tion, pub lic health, pro tec tion 
of the envi ron ment, cul tural self-deter mi na tion and dis sem i na tion of tech nol ogy.37

4.4  Pat ents and Tech nol ogy Trans fer

The Agree ment between the UN and WIPO of 1975, rec og nized the lat ter as a spe-
cial ized agency of the UN and, as per Arti cle 1, respon si ble for “tak ing appro pri-
ate action in accor dance with its basic instru ment, trea ties and agree ments 
admin is tered by it, inter alia, for…facil i tat ing the trans fer of tech nol ogy related to 
indus trial prop erty to the devel op ing coun tries in order to accel er ate eco nomic, 
social and cul tural devel op ment…”38 Arti cle 10 stip u lates that WIPO must coop-
er ate with other UN bodies in “pro mot ing and facil i tat ing the trans fer of tech nol-
ogy to devel op ing coun tries in such a man ner as to assist these coun tries in 
attain ing their objec tives in the fields of sci ence and tech nol ogy and trade and 
devel op ment.”39

Tech nol ogy trans fer can take place through a vari ety of ways includ ing sell ing 
tech nol ogy, licens ing tech nol ogy, through merg ers, and acqui si tions and through 
for eign direct invest ment. Tech nol ogy licens ing takes sev eral legal forms: pat ent 
assign ment (trans fer of own er ship), pat ent licens ing (licen sor retains own er ship), 

34 Kur and Ruse-Khan 2008, 1.
35 Ibid.
36 Id., 3.
37 Id., 5.
38 WIPO 1975, 3.
39 Ibid., 7.
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and know-how licens ing agree ments (pro vi sion of knowl edge related to pat ented 
or non-pat ented infor ma tion through a sep a rate or dis tinct writ ing or doc u ment 
accom pa ny ing a license con tract). Addi tional forms include the sale and import of 
cap i tal goods involv ing com mer cial trans fer and acqui si tion of tech nol ogy, fran-
chis ing a dis trib u tor ship (involv ing the trans fer of tech ni cal infor ma tion), con sul-
tancy arrange ments (to facil i tate advice by indi vid ual con sul tants of firms), 
turn key pro jects (whereby one party sup plies to a cli ent the design for an indus trial 
plant and the tech ni cal infor ma tion), and joint ven ture arrange ments.40

An exam i na tion by Di nop o u los and Ko tt arid i of the growth effects of National 
Pat ent Pol i cies led them to the con clu sion that har mo ni za tion result ing in stron ger 
South ern pro tec tion of pat ents rights has “an ambig u ous effect on the rate of inter-
na tional tech nol ogy trans fer,” and this is an “opti mis tic assess ment of the TRIPS 
agree ment…”41 More over, it has been sug gested that tech nol ogy trans fer is ren-
dered increas ingly dif fi cult. For exam ple, the UNDP has pointed out that in some 
instances, such as in the plant vari ety regime, con trary to argu ments that TRIPS-
plus reg u la tions in bilat eral invest ment trea ties may increase FDI and tech nol ogy 
trans fer, there is some like li hood that invest ment trea ties do not trans late into 
afford able tech nol ogy trans fer for devel op ing coun tries.42 Khan de par kar has noted 
that the link age between pat ent regimes and tech nol ogy trans fer is not easy to test. 
Weak capac ity of the buyer in a devel op ing coun try to absorb tech nol ogy can 
super sede the avail abil ity of strong pat ent pro tec tion. He points to the increas ing 
costs of tech nol ogy trans fer with the advent of strong pat ent regimes “as they have 
tended to lead to exces sive direct and indi rect costs due to restric tive clauses and a 
decrease in the bar gain ing power of the tech nol ogy buyer.”43

Another fac tor affect ing trans fer of know-how is the ‘work ing’ of pat ents. Upon 
being granted a pat ent, beyond a grace period, the right-owner must ‘work’ the 
pat ent, that is, mak ing of the prod uct or using a pro cess. An inven tion must be 
exploited fol low ing the grant of the pat ent as per Arti cle 5A(2) of the Paris Con-
ven tion. The prin ci pal goal here is the trans fer of tech nol ogy, “the actual work ing 

40 For a brief explanation of each of these please see Chap. 3, “The Role of Intellectual Property 
in Development and WIPO’s Development Cooperation Program,” in WIPO Handbook on 
Intellectual Property, WIPO 2004, 172–178.
41 Di nop o u los and Ko tt arid i 2004, 500. Their argu ments con form with prior work under taken 
that showed that “pat ent pol icy har mo ni za tion is not a welfare—(as opposed to growth)—max i-
miz ing pol icy.”(Id., 510). See Gross man and Lai 2004, pp. 1635–53.
42 UNDP 2008.
43 Khaneparkar 2006. He points to two studies on the costs of technology transfer: Branstetter  
et al. “Do Stronger Intellectual Property Rights Increase Technology Transfer? Empirical Evidence 
from US Firm-Level Panel Data,” Columbia Business School |Finance and Economics Division, 
The Chazen Institute, and the NBER Research Draft Paper, December 2002, http://www.econ.
yale.edu/seminars/trade/tdw03/branstetter-030505.pdf; Bascavusoglu and Zuniga, “Foreign 
Patents Rights, Technology & Disembodied Knowledge Transfer Cross Broders: An Empirical 
Application,” 2001, http://www.econ.kuleugen.ac.be/smye/abstracts/p.502.pdf. See footnotes 14 
and 15 of Khaneparkar, Id.

http://www.econ.yale.edu/seminars/trade/tdw03/branstetter-030505.pdf
http://www.econ.yale.edu/seminars/trade/tdw03/branstetter-030505.pdf
http://www.econ.kuleugen.ac.be/smye/abstracts/p.502.pdf
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of the pat ented inven tions in a given coun try being seen as the most effi cient way 
of accom plish ing such a trans fer to that coun try.”44 Fail ure to do so could lead to 
non-vol un tary licenses or com pul sory licenses. The oper a tion of a com pul sory 
license for non-work ing is sub ject to cer tain lim i ta tions under Arti cle 5(4) of the 
Paris Con ven tion that aim at pre vent ing the com pul sory licensee from gain ing an 
unfair advan tage in the mar ket place. Where the pro vi sion of com pul sory licenses 
for non-work ing is insuf fi cient incen tive for work ing a pat ent, Arti cle 5A(3) envis-
ages the rev o ca tion of a pat ent. Speak ing along with the Del e ga tion of China at the 
2011 Gen eral Assem bly of WIPO, the rep re sen ta tive from the IP Depart ment of 
China’s Hong Kong Spe cial Admin is tra tive Region claimed “that a large num ber 
of pat ents held by inven tors had not been put to work for profi ts, and that many 
SMEs were unable to achieve trans for ma tion or upgrad ing due to the lack of R&D 
funds and time.”45

Non-vol un tary licenses (NVL) or com pul sory licenses (CL) are pro vided for 
to cater to the pub lic inter est. They can be divided into those granted to pri vate 
par ties and those granted to the gov ern ment itself. The lat ter type is of par tic u lar 
inter est as it typ i cally occurs in the fields of national defense, national econ omy, 
and pub lic health. Pro ce dural safe guards include using the pat ented infor ma tion 
with out the per mis sion of the owner for as long as the con di tions warrant it and by 
per sons des ig nated by the gov ern ment.

4.5  Pat ents and the Envi ron ment

Fol low ing from the dis cus sion on tech nol ogy trans fer, a related issue that has 
emerged recently is the link age between intel lec tual prop erty and the pro tec tion of 
the envi ron ment and in par tic u lar cli mate change. It is self-evi dent that a healthy 
envi ron ment is indis pens able for every aspect of human secu rity. The link age 
between IP and the envi ron ment has been tack led from a num ber of angles. For 
exam ple, recent research has exam ined whether the intel lec tual prop erty sys tem in 
any way hin ders the trans fer of envi ron men tally sound tech nol o gies (EST). The lat-
ter are sources and meth ods for pro duc ing energy that reduce the emis sion of 
green house gas ses. Their dis sem i na tion across all coun tries is deemed “inte gral to 
mit i gat ing cli mate change”.46 ESTs are used in the fol low ing ways: the treat ment 
of domes tic water to improve water qual ity, com puter soft ware to cre ate long-term 
future sce nar ios to exam ine pol icy choices and envi ron men tal con se quences of 
such choices, the imple men ta tion of regional knowl edge man age ment sys tems for 
ESTs, and so on. New tech nol o gies are typ i cally pat ented and own er ship tends to 

44 WIPO 2004, 35.
45 Ibid.
46 Meir Perez Pug atch 2011, 1.
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be con cen trated in devel oped coun tries. Own ers may not make the tech nol ogy 
avail able in all coun tries. Research on the trans fer of ESTs has sug gested that ade-
quate pro tec tion is nec es sary for invest ment in envi ron men tal tech nol o gies and 
that IP is not a bar rier to the trans fer of ESTs. IP is one of a num ber of fac tors 
affect ing EST trans fer, includ ing infra struc ture, effec tive gov ern ment and the 
devel op ment of knowl edge insti tu tions, finance, human skills, and the appro pri ate 
reg u la tory envi ron ment.47 Another angle con cerns proprietary trans genic tech nol-
ogy indis pens able for improved qual i ties and yields of plants that are impor tant for 
food secu rity. Advances in bio tech nol ogy have pro duced claims that new plant 
vari e ties may lead to reduced use of pes ti cides and thus ben e fi cial for the envi ron-
ment, though this claim has been con tested as plants seem increas ingly tol er ant or 
resis tant to her bi cides.48 A fur ther con cern is the risk that trans genic plants have 
begun to spread onto farmer’s fields and into the wild, rais ing dis cus sion over the 
‘farmer’s priv i lege’ (dis cussed below), prop erty rights in seeds and the effects of 
genetic con tam i na tion or gene flows over legit i mate farm ing prac tices.49 Finally, 
in the face of cli mate change and its impact on food secu rity, debates have 
emerged over the neces sity of indus trial scale GM crops that with stand cli mate 
change effects as opposed to the need for a diver sity of farm ing mod els to ensure 
food secu rity.50

4.6  Pat ents and Health

Health prob lems and con cern for the same are both glob al ized phe nom ena. Trans-
bor der health is ren dered more com plex by ever greater degrees of inter de pen-
dence. Some 2 mil lion or more people were cross ing bor ders every day from 
2003.51 Domes tic and inter na tional health issues are increas ingly hard to sep a rate. 
They are com pounded by pov erty and un der de vel op ment, and related prob lems 
such as mal nour ish ment. Pov erty breeds dis ease and vice versa. The cumu la tive 
effects can impact the sta bil ity of a state that is unable to pro vide basic ser vices. 
State fail ure can affect regional sta bil ity. As former Direc tor Gen eral of the World 
Health Orga ni za tion (WHO) Gro Har lem Brunt land, has noted, “Pan dem ics such 
as AIDS, can cut so deeply into the fab ric of coun tries that their social, eco nomic, 
and polit i cal reper cus sions desta bi lize whole regions.”52 The growth and pros per-
ity of nations require healthy pop u la tions. In the words of Brundt land, there is “no 

47 Ibid.
48 Hans Hau gen et al. 2011, 10.
49 Id., 11.
50 Ibid.
51 Brundt land 2003, 8.
52 Ibid., 9.
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hope for the spread of free dom and democ racy unless we treat health as a basic 
human right.”53

Pat ent regimes can play their part indi rectly in pro vid ing health secu rity in 
terms of in cen tiv iz ing research and devel op ment on needed med i cines. Phar ma-
ceu ti cal com pa nies argue that they need to recover mas sive research costs involved 
through the tem po rary monop o lies granted by IP rights.54 A num ber of crit i cal 
issues have arisen in rela tion to the pat ent regime. In sit u a tions of pub lic health 
emer gen cies can the needed med i cines be accessed rap idly? Does height ened pat-
ent pro tec tion impact neg a tively on the basic right to health, which is a fun da men-
tal right guar an teed under inter na tional human rights con ven tions? The Direc tor 
Gen eral of WIPO, in a speech on “Health and Inno va tion” in Can berra, Aus tra lia 
on 2 March 2011, evoked St. Thomas More’s rec og ni tion in Uto pia, that “health is 
a precondition for the enjoy ment of all other things”.55 While inno va tion is essen-
tial for new treat ments and cures for health, “there is no point hav ing new med i-
cines unless they can ben e fit those who need them. And so there is the ques tion of 
bal ance, which …lies at the heart of all intel lec tual prop erty.”56 The Direc tor Gen-
eral rec og nized that:

health is emblem atic of the dis par i ties in wealth and resources that exist between coun-
tries… Where the nec es sary wealth to pur chase med i cines does not exist amongst a cat e-
gory of con sum ers or patients, there is no eco nomic or mar ket incen tive to invest in 
inno va tion in respect of dis eases that affect those con sum ers or patients. Mar ket fail ure 
has led to the so-called 10/90 gap, whereby 10 % of the world’s dis eases attract 90 % of 
the world’s R&D…. While 500,000 people die each year form neglected trop i cal dis eases 
[NTDs]…, it is esti mated that only $1 out of every $100,000 invested in bio med i cal R&D 
is spent on NTDs.57

One may begin by not ing exclu sions from pat ent abil ity in the pub lic inter est. 
On the grounds of “ordre pub lic” TRIPS has pro vided that sub ject mat ter that may 
be excluded includes dis cov er ies of mate ri als or sub stances exist ing in the nature, 
sci en tific the o ries or math e mat i cal mod els, plants and ani mals other than micro-
or gan isms and essen tially bio log i cal pro cesses for the pro duc tion of plants and 
ani mals, schemes, rules or meth ods for doing busi ness; meth ods of treat ment for 
humans or ani mals, or diag nos tic meth ods prac ticed on humans or ani mals (but 

53 Ibid., 11.
54 Car los Cor rea has refuted their claims, argu ing that “though the phar ma ceu ti cal indus try 
under takes some basic research… in most cases, the dis cov ery of impor tant new drugs is made 
by pub lic insti tu tions, which later license their devel op ment and exploi ta tion to pri vate firms. 
Some 70 % of drugs with ther a peu tic gain were pro duced with gov ern ment involve ment…. 
Basic research that led to the dis cov ery of potential ‘drug leads’ has almost always been pub-
licly funded at uni ver si ties, in-house gov ern ment facil i ties, or research insti tutes in Europe, North 
Amer ica, and Japan.” Cor rea 2002, 264.
55 Gurry 2011.
56 Ibid.
57 Ibid.
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not prod ucts for use in such meth ods). TRIPS Arti cle 27 spec i fied that Mem ber 
States may exclude from pat ent cer tain kinds of inven tions, such as the inven tions 
the com mer cial exploi ta tion of which would con tra vene pub lic order or moral ity.

The har mo ni za tion of pat ent laws glob ally under the TRIPS Agree ment has 
poten tially dra matic con se quences for access to health in devel op ing coun tries as 
flex i bil i ties in the tra di tional IP regime are under con stant threat from demands for 
ever higher lev els of IP pro tec tion, for exam ple through TRIPS-plus mea sures.58 
Tshi man ga Kong ol o argued a decade ago that Afri can coun tries would face great 
 dif fi cul ties imple ment ing TRIPS Agree ment espe cially in a con text in which  “Afri can 
coun tries dis be lieve the positive impli ca tions of TRIPS’ rules if imple mented as such 
with out ade quate adjust ment.”59

The case of India has shed some light on the com plex i ties involved. In a dis cus-
sion of Indian pat ent law, Me non has argued that there is “no doubt of the pos si ble 
con flict of pri vate rights and pub lic inter ests when it comes to pat ent ing of food, 
drugs and phar ma ceu ti cals as it con cerns the basic neces si ties of a large num ber of 
people living below the pov erty line.”60 Ke ayla has con trasted the un-amended 
Indian Pat ents Act 1970 with the 2005 amend ment of the Act to make it-TRIPS 
com plaint.61 Whereas the un-amended act “was a bal anced Act” which helped the 
growth of a phar ma ceu ti cals indus try in India that sat is fied domes tic demand and 
cre ated a sur plus for export, an “ill-con sid ered” Pat ents (Amend ment) Act of 
2005, brought in fea tures that do not nec es sar ily serve the inter ests of India. The 
key fea tures of the un-amended pat ents Act 1970 and the require ments of the 
TRIPS, brought in by the amended Act of 2005, were sum ma rized by Ke ayla in 
tab u lar form (see Table 4.1).

One of the issues raised by this Indian case con cerns prices of drugs, over 
which TRIPS is silent, and which were argu ably kept lower by the un-amended 
Pat ent Act 1970. The sec ond issue con cerns the pro scrib ing of India’s phar ma-
ceu ti cal indus try from man u fac tur ing gener ics. The third issue was that with the 
ush er ing in of an era of more strin gent cri te ria for pat ent abil ity, stud ies point to 
a “wide range of ques tion able inven tions being granted pat ents in the USA.”62 
Ke al ya pointed to a num ber of legal issues in need of review, includ ing the 
scope of pat ent abil ity, so as to max i mize the use of flex i bil i ties pro vided for by 
TRIPS.

Of par tic u lar con cern in the IP regime are sit u a tions of national emer gency. 
Com pul sory licenses may be granted where it is deemed nec es sary in the pub lic 
inter est. Such licenses are granted to pri vate par ties or to the gov ern ment itself. 

58 See Collins-Chase 2008.
59 Kongolo 2002, 185.
60 Me non 2009, 11.
61 Ke ayla 2009, pp. 25–39.
62 Id., 32.
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Two issues are of rel e vant here. First, States may avail them selves of Arti cle 31 of 
TRIPS, “the heart and soul of the TRIPS Agree ment for devel op ing coun tries.”63 
In sit u a tions of national emer gen cies, states are allowed to issue com pul sory 
licenses for pat ented prod ucts deemed nec es sary to address pub lic emer gen cies. 
Coriat, Orsi and d’Almeida have noted the Bra zil ian Gov ern ments’ tac tic, in a 
con certed effort to address the HIV/AIDS cri sis, of threat en ing to use com pul sory 
licenses in nego ti at ing price reduc tions of pat ented anti-ret ro vi ral (ARVs) drugs 
nec es sary to fight AIDS.64 Arti cle 31, which deals with use with out autho ri za tion 
of the right holder (com pul sory licenses), stip u lates that:

63 Id., 37.
64 Coriat et al. 2006, 1053.

Table 4.1  Amend ment to Indian pat ents act in light of TRIPS agree ment

Un-amended pat ents Act 1970 TRIPS pat ent sys tem

There was no prod uct pat ent sys tem for  
phar ma ceu ti cals, food, and chem i cal- 
based prod ucts. These indus trial sec tors  
were cov ered by only pro cess pat ent.  
(Sec tion 5)

TRIPS pro vides for pat ent pro tec tion for any 
inven tions whether prod ucts or pro cesses 
in all fields of tech nol ogy pro vided that 
they are new, involve an inven tive step 
and are capa ble of indus trial appli ca tion. 
(Arti cle 27)

The term of pro tec tion of the pro cess pat ent  
was 7 year from the date of appli ca tion or 
5 years from the date of seal ing of pat ent 
whichever period was shorter. (Sec tion 53)

The term of all prod uct or pro cess pat ents will 
be 20 years from the date of appli ca tion. 
(Arti cle 33)

In order to ensure the effec tive role of the 
domes tic enter prise in the pat ented  
prod uct, a sys tem of ‘licens ing of right’  
was also pro vided for the sec tors cov ered  
by the pro cess pat ent. (Sec tions 87 & 88)

There is no ‘licens ing of right’ pro vi sion. The 
com pul sory licenses are hav ing tight con-
di tions for meet ing domes tic demands

There was no con straint on exports of  
phar ma ceu ti cals and other prod ucts  
(Sec tion 90(a)(iii)

Exports will also have practical dif fi cul ties, 
as only those enter prises that are already 
pro duc ing the con cerned pat ented prod uct 
will be able to meet the export demands. 
(Arti cle 31)

The pat ent holder was under an obli ga tion  
to work the pat ent in the coun try. There  
was also pro vi sion for rev o ca tion of  
pat ent for non-work ing. (Sec tion 83)

The For eign pat ent hold ers have been absolved 
of work ing of their pat ents. The imports 
by them are to enjoy the same pat ent rights 
with out dis crim i na tion as to the pace of 
inven tion, field of tech nol ogy and whether 
the prod ucts are imported or locally pro-
duced. (Arti cle 27)

For ‘licenses of right’, the roy alty ceil ing  
was stip u lated at 4 % of the net ex-fac tory  
sale price in bulk of the pat ented arti cle.  
(Sec tion 88(5))

There is no roy alty ceil ing for com pul sory 
licenses. The roy alty pay ment will have to 
be based tak ing into account the eco nomic 
val u a tion of the autho ri za tion (Arti cle 31)

Source Ke al ya 2009, 29–30
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i. Where the law of a Member allows for other use of the subject matter of a patent 
without the authorization of the right holder, including use by the government or third 
parties authorized by the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;
(b) such use may only be permitted if, prior to such use, the proposed user has made 

efforts to obtain authorization from the right holder on reasonable commer-
cial terms and conditions and that such efforts have not been successful within 
a reasonable period of time. This requirement may be waived by a Member in 
the case of national emergency or other circumstances of extreme urgency or in 
cases of public non-commercial use. In situations of national emergency or other 
circumstances of extreme urgency, the right holder shall, nevertheless, be noti-
fied as soon as reasonably practicable. In the case of public non-commercial use, 
where the government or contractor, without making a patent search, knows or 
has demonstrable grounds to know that a valid patent is or will be used by or for 
the government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was 
authorized, and in the case of semi-conductor technology shall only be for public 
non-commercial use or to remedy a practice determined after judicial or adminis-
trative process to be anti-competitive;

(d) such use shall be non-exclusive;
(e) such use shall be non-assignable, except with that part of the enterprise or good-

will which enjoys such use;
(f) any such use shall be authorized predominantly for the supply of the domestic 

market of the Member authorizing such use;
(g) authorization for such use shall be liable, subject to adequate protection of the 

legitimate interests of the persons so authorized, to be terminated if and when the 
circumstances which led to it cease to exist and are unlikely to recur. The com-
petent authority shall have the authority to review, upon motivated request, the 
continued existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of  
each case, taking into account the economic value of the authorization…[empha-
sis added].

Sec ond, Arti cle 39(3) of the TRIPS Agree ment has called for the pro tec tion of 
“test or other data” in the phar ma ceu ti cal and agri cul tural chem i cal prod ucts, as 
well as ‘other data’ from unfair com mer cial use, except where nec es sary to pro tect 
the pub lic or unless steps are taken to ensure the data are pro tected against unfair 
com mer cial use. For tu nately, for devel op ing and least devel oped mem bers of the 
WTO, most of its mem bers had lim ited the pro tec tion of test data relat ing to phar-
ma ceu ti cals and agri cul tural chem i cal prod ucts to a term of 5–10 years, “tak ing 
into account con sid er ations of pub lic inter est in the health sec tor.”65 As Pires de 
Carv alho has argued, “for many ill nesses there is only one known active com po-
nent avail able, and thus it is in the inter est of soci ety that more than one com pet-
ing prod uct using the same com po nent be devel oped.”66 One must ques tion 
whether exten sions of dead lines for the imple men ta tion of the TRIPS pro vi sions, 

65 Pires de Carvalho 2002, 269.
66 Id., 269.
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which were granted to devel op ing and least devel oped coun tries, were suf fi cient 
for accom plish ing the above-men tioned mea sures.67

One can there fore take some com fort that “mech a nisms put in place by WTO 
Mem bers to imple ment Arti cle 39 (3) do not nec es sar ily apply to all data sub mit-
ted to gov ern ments….”68 The Doha Dec la ra tion on the TRIPS Agree ment and 
Pub lic Health rec og nized the major prob lem of coun tries faced by emer gen cies 
such as HIV/AIDS but which have no domes tic capac ity to pro duce life-pro long-
ing drugs.69 How ever, the gen eral dilemma remained and was exposed in a com-
mu ni ca tion from the Euro pean Com mu ni ties to the TRIPS Coun cil:

First, even when manufactured under a compulsory license, medicines may still be unaf-
fordable for certain segments of the population in poor countries. After all, production of 
medicines, even by a manufacturer other than the patent holder, always has a cost and 
manufacturers have to make a reasonable return on investment if they are to stay in busi-
ness…It is widely agreed that improving…access [to drugs] requires a mix of comple-
mentary measures in different areas. These measures include: public financing of drugs 
purchases; strengthened health care systems, including the infrastructure for distributing 
drugs and monitoring their usage; improved information and education; and increased 
research and development.70

The need for care fully crafted TRIPS com pli ance so as to max i mize flex i bil i-
ties is under scored by Bra zil’s expe ri ence with fight ing HIV/AIDS. Coriat et al., 
argue that Bra zil’s early adop tion of TRIPS pro vi sions 1997 and fail ure to take 
advan tage of the 10-year tran si tion period ulti mately pre sented dif fi cul ties in 
meet ing the AIDS chal lenge. The only ARVs pro duced sub se quently were the 
old est ones (those com mer cial ized before the 1997 Bra zil ian Indus trial Prop erty 
Law. A lack of capa bil i ties for syn the siz ing mol e cules required import ing the 
same from China and India. The TRIPS com pli ance of the lat ter may jeop ar dize 
pro cure ment pol icy and the whole archi tec ture of the Bra zil ian pro gram. Most of 
the sec ond gen er a tion ARVs have to be imported. More gen er ally, they con-
cluded that evi dence pointed to the pat ent sys tem being in a “state of tense 
imbal ance between incen tives to inno vate and access to treat ment.”71 While 
‘advanced’ devel op ing coun tries like Bra zil, India, and South Africa, with 
domes tic phar ma ceu ti cal indus tries, may be also poised to take the ‘shock’ of 
higher pat ent pro tec tion regimes and to exploit oppor tu ni ties in the global mar ket 

67 Some developing countries have opted for additional transition period under Article 65.4 of 
the TRIPS Agreement, allowing them until 1 January 2006 (Cuba, Egypt, India, Madagascar, 
Pakistan, Qatar, United Arab Emirates). For LDC Members the TRIPS Agreement provides a 
transition period until 1 January 1996. Under para 7 of the Doha Declaration that LDC  country 
Members will not have to implement or apply the TRIPS Agreement’s provisions concerning pat-
ents and data protection for drugs before 1 January 2016.
68 Ibid., 268.
69 Pires de Carvalho 2002.
70 European Community 2002.
71 Coriat et al. 2006, 1059.
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place, the sit u a tion is not so rosy for many other devel op ing and least devel oped 
coun tries.

Kong ol o has noted that the Doha Dec la ra tion acknowl edged the use of flex i bil i-
ties and he called upon Afri can coun tries to pur sue the fol low ing courses of action: 
(1) In accor dance with Arti cles 7 and 8 of the TRIPS Agree ment “to imple ment 
these pro vi sions any time there is a con flict between pri vate inter est and pub lic 
inter est”; (2) to apply Arti cle 17(2) for the pos si bil ity given to them to exclude 
from scope of pat ents, inven tions that con flict with pub lic inter est and that are 
prej u di cial to human health; (3) To fully imple ment Arti cles 30 and 31 to limit the 
exclu sive rights of the pat en tee for pub lic health pur poses; and (4) Imple ment all 
pro vi sions of the Dis pute Set tle ment Unit that were pro vided for the inter ests of 
devel op ing coun tries and least devel oped coun tries.72 Kong ol o called atten tion to 
the HIV/AIDS “calam ity for Afri can coun tries” and advised that Afri can coun tries 
should take advan tage of the com pul sory licens ing pro vi sions of the TRIPS 
Agree ment.

It is note wor thy that as the South Afri can Med i cines Amend ment Act 90 of 
1997 worked its way through par lia ment to address the HIV/AIDS cri sis afflict-
ing 3.5 mil lion people in the coun try by then through par al lel imports and com-
pul sory licens ing, pow er ful phar ma ceu ti cal com pa nies fought this move on the 
grounds that it con flicted with the South Afri can Pat ent Act of 1978 and with 
South Africa’s inter na tional obli ga tions. More over, as noted by Kong ol o, “South 
Africa” was threatened with sanc tions by the United States and was placed on the 
US Trade Rep re sen ta tive’s “Watch List”.73 Eric Noeh ren berg, rep re sen ta tive of 
the Wash ing ton-based Inter na tional Fed er a tion of Phar ma ceu ti cal Man u fac tur ers 
Asso ci a tion, noted at the time, that “the Doha Dec la ra tion…did not add any thing 
new; it did not weaken TRIPS… it did not change any of its obli ga tions… Min is-
ters real ize they can achieve their pub lic health aims within the TRIPS Agree-
ment, with out need ing to change it and with out need ing to weaken it.”74 In 
rela tion to para 6 of the Doha Dec la ra tion, he noted, “when a coun try needs the 
drugs and engages in god faith nego ti a tions, appro pri ate deals can be reached. 
That is our busi ness… deals are made to expand access.”75 Mat thew Ken nedy has 
noted the slow pace of accep tance of the Pro to col Amend ing the TRIPS Agree-
ment (Decem ber 2005) that would allow the Doha Agree ments to come into 
effect.76

72 Kong ol o 2002, 206.
73 Kong ol o 2005, 609.
74 Noeh ren berg 2000, 379.
75 Ibid., 381.
76 Ken nedy 2010, 473.



81

4.7  Pat ents, Plant Vari e ties and Food Secu rity

Food secu rity is an extremely com plex cross-dis ci plin ary issue that encom passes 
dif fer ent areas of pub lic pol icy, dif fer ent fields of tech nol ogy, and dif fer ent nor ma-
tive and legal frame works.77 Pub lic pol icy issues include sus tain able agri cul ture, 
the pro tec tion of indig e nous com mu ni ties, the pres er va tion of bio di ver sity, and the 
need to in cen tiv ize R&D on tech nol ogy that caters to the needs of devel op ing 
coun try agri cul ture. How can sci ence and tech nol ogy be har nessed to help 
increase agri cul tural pro duc tiv ity? In addi tion, trade-related IPR pol icy has 
entered into the pic ture through the TRIPS Agree ment. IPRs may affect the acces-
si bil ity and avail abil ity of a large num ber of agri cul tural prod ucts. In this vein, 
Boyd, Kerr and Perk i kis asked whether devel op ing coun tries are at the mercy of 
mul ti na tion als.78

Food secu rity, which can be under stood from the house hold to the inter na tional 
level, was defined by Heads of State at the 1996 World Food Sum mit as exist ing 
“when all people, at all times, have phys i cal, social and eco nomic access to suf fi-
cient, safe and nutri tious food that meets their die tary needs and food pref er ences 
for an active and healthy life.”79 The Rome Dec la ra tion on World Food Secu rity 
rec og nized the right of every one to have “access to safe and nutri tious food, con-
sis tent with the right to food and the fun da men tal right of every one to be free from 
hun ger.”80 The UN Mil len nium Dec la ra tion of 2000 resolved to halve the pro por-
tion of the world’s people who suf fer from hun ger.81

This task is extremely daunt ing con sid er ing the dra matic increase in world pop-
u la tion in the last cou ple of cen tu ries. The global pop u la tion is expected to reach 9 
bil lion in the next three decades and aver age per capita food con sump tion is 
expected to rise above 3,100 kcal per day, includ ing increased con sump tion of 
live stock. This will require a 70 % increase in agri cul tural pro duc tiv ity.82 Lei dw ein 
of the Aus trian Agency for Health and Food Safety has noted that some 1,600 
 mil lion hect ares are under cul ti va tion glob ally. This is expected to rise by just 5 % 
(70 mil lion hect ares) with the bulk of the expan sion likely to hap pen in sub-Sah a ran 
Africa and Latin Amer ica. Such change in land use is already fraught with 

77 Cul let 2003.
78 Boyd et al. 2003. They argue that the real ques tion is, given the potential ben e fits of bio tech-
nol ogy for devel op ing coun tries, “whether devel op ing coun tries can change their focus from con-
cerns with monop oly exploi ta tion to the dan gers of for go ing oppor tu ni ties” and “how to induce 
multinational firms to exploit devel op ing coun tries.” The sug gested sub si di za tion of bio tech nol-
ogy research tai lored to devel op ing coun tries, fail ing which invest ments will sim ply not take 
place. Id., 230.
79 Haugen 2011, 3. For critiques of this definition see Cullet 2003.
80 Rome Declaration of 1996, World Food Summit, 13–17 November. Available at http://www. 
fao.org/docrep/003/w3613e/w3613e00.htm. Accessed on 1 June 2012.
81 United Nations 2000.
82 Lei dw ein 2011, 2.
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dan gers, includ ing the col lapse of eco log i cal sys tems. “Some 90 % of the increase 
in global food pro duc tion will need to come from inten si fied farm ing and higher 
yields.”83 He has noted that farm ers will increase pro duc tion if it pays and that 
some 70 % of the world’s poor are farm ers or farm work ers. Tai lored solu tions to 
boost pro duc tiv ity are vital. One of the issues to be faced is that agri cul ture will 
have to pro duce its own energy given the finite nature of fos sil fuels. Alter na tives 
such as bio-fuels will have to be made more effi cient. Inno va tions envis aged 
include greater effi ciency in the appli ca tion and use of nitro gen and phos pho rous 
fer til iz ers, as well as the effi cient recy cling of wastes con tain ing them.84 Cli mate 
change will com pound the chal lenges fac ing agri cul ture. In this con text, “plant 
breed ing will become increas ingly impor tant to ensure that crops are adapted to 
more chal leng ing envi ron men tal con di tions and greater effi ciency will also be 
required in ani mal pro duc tion for improved feed con ver sion rates, effi cient use of 
sew age nutri ents and lower meth ane emis sions.”85

The food secu rity prob lem may be most acute in Africa, which com prises most 
of the world’s LDCs. Al haji Te jan-cole, legal coun sel for the Afri can Agri cul tural 
Tech nol ogy Foun da tion (AATF) has high lighted the food secu rity prob lem in 
Africa by call ing atten tion to the fact that, though rich in nat u ral and human 
resources, Africa con tains some 239 mil lion under nour ished people with an esti-
mated 33 mil lion chil dren going hun gry every night.86

A key con cern for a con ti nent with largely small holder-based farm ing that still 
uses inef fi cient prac tices that erode the soil is how to pro duce higher crop yields 
and more nutri tious foods from poor soils, to make food more afford able for and 
acces si ble to Africa’s expand ing pop u la tion. Draw ing from Food and Agri cul ture 
Orga ni za tion (FAO)  anal y sis he has noted that every 10 % increase in small holder 
agri cul ture pro duc tiv ity in Africa can lift almost 7 mil lion people above the dol lar-
a-day pov erty line. In devel oped coun tries proprietary tech nol o gies to improve the 
drought tol er ance, pest and dis ease resis tance, yield potential and nutri ent con tent 
of food crops are already being exploited, with research com pa nies com ing up 
with bet ter tech nol o gies con stantly. Small hold ers in Africa “seemed resigned to 
the hit-or-miss char ac ter of their live li hood, they are keen to adopt new proprietary 
tech nol ogy options where the right incen tives and mar ket oppor tu ni ties exist.”87 
Inter na tional com pa nies, hold ing intel lec tual prop erty rights to most of these pro-
prietary tech nol o gies, have little com mer cial incen tive to mar ket them in Africa 
given high costs of pro duc tion, devel op ment and test ing, reg u la tory approval, lia-
bil ity, man u fac ture, and mar ket devel op ment.

The right to food was rec og nized in the Universal Dec la ra tion of Human Rights 
(UDHR): “Every one has the right to a stan dard of living ade quate for health and 

83 Id., 2.
84 Ibid.
85 Id., 3.
86 Te jan-Cole 2011, 4.
87 Id., 4.
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well-being of him self and of his fam ily, includ ing food, cloth ing, hous ing and 
med i cal care and nec es sary social ser vices, and the right to secu rity in the event of 
unem ploy ment, sick ness, dis abil ity, wid ow hood, old age or other lack of live li-
hood in cir cum stances beyond his con trol.”88 While the UDHR was a non-bind ing 
instru ment, it is argu able that its core pro vi sions have become legally bind ing 
through the oper a tion of cus tom ary rules of inter na tional law.89

The IC ESCR, Arti cle 11, rec og nized “the right of every one to an ade quate stan-
dard of living for him self and his fam ily, includ ing ade quate food, cloth ing and 
hous ing.” More over, the States par ties rec og nized “the fun da men tal right of every-
one to be free from hun ger” and “to take, indi vid u ally and through inter na tional 
co-oper a tion, the mea sures, includ ing spe cific pro grammes,” which were needed 
“to improve meth ods of pro duc tion, con ser va tion and dis tri bu tion of food by mak-
ing full use of tech ni cal and sci en tific knowl edge, by dis sem i nat ing knowl edge of 
the prin ci ples of nutri tion and by devel op ing or reform ing agrar ian sys tems in 
such a way as to achieve the most effi cient devel op ment and uti li za tion of nat u ral 
resources.” They also agreed to “to ensure an equi ta ble dis tri bu tion of world food 
sup plies in rela tion to need.”90 The list of mea sures was not exhaus tive and as per 
Arti cle 2(1), each State Party under took to take steps “with a view to achiev ing 
pro gres sively the full real i za tion of the rights rec og nized in the pres ent Cov e nant 
by all appro pri ate means…”91 Hau gen et al., have noted that empha sis on “pro-
duc tion, con ser va tion and dis tri bu tion of food” remain valid con cerns today and 
that, under stood as being in ter linked, any strat egy that impeded food dis tri bu tion 
was to be avoided. An effec tive dis tri bu tion strat egy implied that food-pro duc ing 
resources, such as seeds, should be made ade quately to farm ers and that the state 
should facil i tate the same.92

In its General Comment No. 3, the committee on Economic Social and Cultural 
Rights (CESCR) has noted that there are two obli ga tions of “imme di ate effect”: 
An obli ga tion under Arti cle 2(1) of the IC ESCR to take mea sures or steps, both on 
national and inter na tional lev els, and an obli ga tion under Arti cle 2(2) to guar an tee 
that these rights will be exer cised with out dis crim i na tion of any kind.93

Gen eral Com ment No. 12 of the CESCR stated that the “right to ade quate food 
is indi vis i bly linked to the inher ent dig nity of the human per son and is indis pens-
able for the ful fill ment of other human rights enshrined in the Inter na tional Bill of 

88 UDHR, 10 Decem ber 1948 Gen eral Assem bly res o lu tion 217 A (III).
89 See gen er ally Al fr eds son and Eide 1999.
90 ICESCR adopted and opened for signature, ratification, and accession by General Assembly 
resolution 2200A (XXI) of 16 December 1966.
91 IC ESCR, Ibid.
92 Hau gen et al. 2011, 5.
93 CESCR, “The nature of States par ties obli ga tions (Art. 2, para. 1),” 12/14/1990. CESCR 
 Gen eral com ment 3.
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Human Rights.”94 The CESCR com mented on the right to ade quate food, which 
would be real ized “when every man, woman and child, alone or in com mu nity 
with oth ers, have phys i cal and eco nomic access at all times to ade quate food or 
means for its pro cure ment.” The core con tent of the right to food com prised:

The avail abil ity of food in a quan tity and qual ity suf fi cient to sat isfy the die tary needs of 
indi vid u als, free from adverse sub stances, and accept able within a given cul ture; 
The acces si bil ity of such food in ways that are sus tain able and that do not inter fere with 
the enjoy ment of other human rights.95

Avail abil ity of food referred to the “the pos si bil i ties either for feed ing one self 
directly from pro duc tive land or other nat u ral resources, or for well-func tion ing 
dis tri bu tion, pro cess ing and mar ket sys tems”. Acces si bil ity referred to dis tri bu tion 
and pro cure ment of food and “phys i cal acces si bil ity” (ade quate food must be 
acces si ble to every one). Par a graph 11 com mented that the avail able food must be 
cul tur ally accept able for “per ceived non nutri ent-based val ues” were attached to 
food and food con sump tion “and informed con sumer con cerns regard ing the 
nature of acces si ble food sup plies.” Given the exclu sive right of the rights hold ers 
under the IP regime to restrict access to prod ucts con tain ing food-related tech nol-
ogy there appeared to be a con flict between IPRs and the right to ade quate food 
under the Cov e nant. That there is a need for bal ance between pub lic and pri vate 
rights is evi dent in rela tion to the right to food. Gen eral Com ment No. 17 of the 
CESCR has addressed this issue by com ment ing that the IP regime should not in 
any way, impede States’ abil ity to com ply with their core obli ga tions in rela tion to 
the right to food.96 Gen eral Com ment 12, while not men tion ing intel lec tual prop-
erty, stip u lated that “As part of their obli ga tions to pro tect people’s resource base 
for food, States par ties should take appro pri ate steps to ensure that activ i ties of the 
pri vate busi ness sec tor and civil soci ety are in con for mity with the right to food.”97

FAO’s Vol un tary Guide lines on Real i za tion of the Right to Ade quate Food in 
the Con text of National Food Secu rity were devel oped as “a human rights-based 
practical tool addressed to all States.”98 Guide line 8.5 in par tic u lar, has stip u lated 
that “States should, within the frame work of rel e vant inter na tional agree ments, 
includ ing those on intel lec tual prop erty, pro mote access by medium- and small 
scale farm ers to research results enhanc ing food secu rity.” Guide line 8.12 pro vides 
that states should:

94 CESCR, “Sub stan tive Issues Aris ing in the Imple men ta tion of the Inter na tional Cov e nant 
on Eco nomic, Social and Cul tural Rights: Gen eral Com ment 12,” E/C.12/1999/5,12 May 1999. 
Avail able at http://dac cess-ods.un.org/TMP/1560313.html.
95 Ibid.
96 CESCR, Gen eral Com ment No. 17, 2005, The right of every one to ben e fit from the pro tec tion 
of the moral and mate rial inter ests result ing from any sci en tific, lit er ary, or artis tic pro duc tion of 
which he or she is the author, E/C.12/GC/17,12/01/2006.
97 CESCR, Gen eral Com ment 12.
98 FAO 2005. Adopted by the 127th Ses sion of the FAO Coun cil Novem ber 2004.
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con sider spe cific national pol i cies, legal instru ments and sup port ing mech a nisms to 
pre vent the ero sion of and ensure the con ser va tion and sus tain able use of genetic 
resources for food and agri cul ture, includ ing, as appro pri ate, for the pro tec tion of rel e-
vant tra di tional knowl edge and equi ta ble par tic i pa tion in shar ing ben e fits aris ing from 
the use of these resources, and by encour ag ing, as appro pri ate, the par tic i pa tion of 
local and indig e nous com mu ni ties and farm ers in mak ing national deci sions on mat ters 
related to the con ser va tion and sus tain able use of genetic resources for food and 
agri cul ture.99

The Guide lines exhorted States to adopt a “holis tic and com pre hen sive 
approach to hun ger and pov erty reduc tion” (Guide line 2.4) through, inter alia, 
adop tion of mea sures to improve access afford able tech nol o gies (Guide line 2.6).

A UN Gen eral Assem bly Res o lu tion of 2008 on the right to ade quate food 
requested “all States and pri vate actors…to take fully into account the need to pro-
mote the effec tive real i za tion of the right to food for all,” and stressed that States 
par ties to the WTO’s Agree ment on Trade-Related Aspects of Intel lec tual Prop erty 
Rights “should con sider imple ment ing that agree ment in a man ner sup port ive of 
food secu rity, while mind ful of the obli ga tion of Mem ber States to pro mote and 
pro tect the right to food.”100 This ech oes crit i cisms of the UN Spe cial Rap por teur 
on the Right to Food who has argued that the “trade-cen tric” approach to food 
secu rity of the WTO is out dated.101 In the Spe cial Rap por teur’s report on food 
secu rity to the Gen eral Assem bly he referred to intel lec tual prop erty require ments 
under the TRIPS Agree ment in paras 25–28. Paragraph 25 stated as fol lows:

The result of the strengthened protection of intellectual property rights at the global level, 
if it is indeed extended to plant varieties and seeds, would be to reinforce the control of 
corporations claiming such rights in the global food system and to increase the price of 
inputs for farmers using protected plant varieties. Extending patents to plant varieties in 
particular would accelerate the “verticalization” of the food production chain, as agricul-
tural producers would become dependent on the prices set by companies for the seeds on 
which they have patents and would be denied the traditional right to sell and exchange 

99 FAO 2005.
100 United Nations 2008, The Right to Food, A/Res/63/187.
101 In the con text of the increas ing for eign direct invest ment in agri cul ture, which reached 
some US$ 3 bil lion by 2005–2006, the UN Spe cial Rap por teur on the Right to Food, Oliv ier 
de Schutter, has crit i cized the WTO’s “trade cen tric” approach to human secu rity, not ing that 
“The impact of trade rules can no longer be seen at the level of States alone. It must be sen si tive 
to what really deter mines food secu rity: who pro duces for whom, at what price, under which 
con di tions, and with what eco nomic, social and envi ron men tal reper cus sions. The right to food 
is not a com mod ity, and we must stop treat ing it that way.” He con tin ued, “The pol i cies cur-
rently shaped by the inter na tional trade regime are not sup port ive of these small-scale farm ers. 
Instead, we impose a lose–lose upon them. They do not ben e fit from the oppor tu ni ties that access 
to inter na tional mar kets rep re sents for some. But it is they who are the vic tims of the pressure 
on land, water and nat u ral resources on which they depend, for which they increas ingly have to 
com pete with the agro-export sec tor.” Oliv ier de Schutter, “WTO defend ing an out dated vision 
of food secu rity—UNfood expert,” 16 Decem ber 2011. http://www.ohchr.org/EN/NewsE vents/
Pages/Dis play News.aspx?New sID=11720&Lan gID=E. See the Spe cial Rap por teur’s report on 
“Agri busi ness and the Right to Food,” 22 Decem ber 2009, A/HRC/13/33.
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seeds among themselves, as well as to save part of their crops in order to retain seeds for 
the next planting season—either as a consequence of the protection of patents or by the 
use of “technology use agreements” by companies selling seeds. It would also lead to a 
decrease in biodiversity, since patents are granted on stable or fixed varieties, which, 
although they promise higher yields, encourage monocultural forms of agriculture.102

The Special Rapporteur emphasized that:

Clearly, the privatization of genetic resources for agriculture resulting from the extension 
of intellectual property rights to plant varieties, plants, or seeds may put this balance in 
jeopardy. The Special Rapporteur intends to study in depth this issue and others where 
intellectual property relates to other parts of the food system, in order to assist States in 
ensuring that the implementation of the TRIPs Agreement, and the protection of intellec-
tual property rights on plant varieties in general, remain fully compatible with their obli-
gation to protect the right to food, including the right of farmers to produce food under 
conditions that ensure an adequate standard of living.103

IPR affects access to tech nol ogy vital to agri cul tural pro duc tiv ity. The AATF 
has sought access to inno va tive tech nol o gies that can bet ter secure food sup-
plies. For exam ple, in order to con trol strig a in maize, a weed which sucks out 
most of the nutri ents, it is pro mot ing imaz a py-resis tant non-trans genic maize 
seed, which has been effec tive against the weed in East and Cen tral Africa. 
Higher yields, between 38 and 82 %, result from improved maize tech nol ogy. 
AATF is devel op ing mar u ca-resis tant co pea vari e ties. The mar u ca-vi ra ta (pod 
borer) inflicts much dam age on cow pea result ing in great losses and the high 
cost of insec ti cides ren ders the lat ter inac ces si ble to farm ers. There fore, trans-
genic cow pea vari e ties resis tant to the mar u ca pest were needed. AATF has 
sought access, through a roy alty free license, to a gene con fer ring resis tance to 
the mar u ca pod borer in cow pea. Banana is an impor tant food for over 100 mil-
lion people in Sub-Sah a ran Africa. The region pro duces about one-fifth of the 
world’s bananas. How ever, biotic and abi otic fac tors greatly reduce pro duc tiv ity. 
A banana bac te rial wilt caused eco nomic loss of some US$200 mil lion in 
2001.104 Test ing on improved rice vari e ties with US firms has also been under-
way. There af ter, AATF field researches aimed to trans fer and adapt the tech nol-
ogy. Finally, maize, the most widely grown crop in Africa, with some 300 
mil lion people depend ing on it, was severely affected by drought. A drought-tol-
er ant Afri can maize has been sought after using var i ous breed ing tech nol o gies 
and bio-tech nol ogy.

The chal lenges to the world’s food sup ply require incen tives for fur ther 
research on inno va tive agri cul tural solu tions. Par tic u larly, rel e vant areas of intel-
lec tual prop erty are pat ent law, plant vari ety pro tec tion or breed ers’ rights, and 

102 Report of the Special Rapporteur on the right to food, A/63/278, 21 October 2008, para 25.
103 Ibid., para 28.
104 Te jan-Cole 2011, 6.
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rights over genetic resources.105 “Agri cul tural inno va tions need to be afford able 
and farm ers need incen tives to adopt them.” Food inse cu rity has raised the pos si-
bil ity of heated debates on pat ent ing of seeds and on the licens ing pro vi sions in 
rela tion to pub lic health.

In con trast to the infor mal exchange of knowl edge and farm-saved seeds tra di-
tion ally in devel op ing coun tries indus trial farm ing com pa nies have relied on 
monop o lis tic rights granted for the devel op ment of seeds and plant vari e ties, 
through mod ern forms of bio tech nol ogy and plant breed ing.106 Busi ness mod els in 
indus trial crop improve ment have depended on pat ents and PVP.107 In con trast, in 
many parts of the world, small farm ing linked to cus tom ary prac tices—ances tral 
cul ture and tra di tions—“local inno va tion sys tems exist which have con tin u ally 
evolved and adapted to new eco log i cal con di tions.” Hau gen et al. point to many 
dynamic exam ples of out puts by small farm ing com mu ni ties, which are far 
detached from IPR incen tives or other com pen sa tion mech a nisms.108 IPRs so crit i-
cal to indus trial breed ers were “irrel e vant to the work and inge nu ity of farm ing 
com mu ni ties whose prac tices are essen tial for the main te nance of bio di ver sity and 
ensur ing food secu rity for a broad pop u la tion.”109 The exten sion of IPRs, pat ents 
in par tic u lar, toward reward ing inno va tion in the area of living organ isms was only 
devel oped in the 1970s and has been pushed by com mer cial inter ests in biol ogy 
and from devel op ments in infor ma tion sci ence that facil i tate the dis sem i na tion of 
infor ma tion. A key ques tion is the util ity of the indus trial farm ing model to the sit-
u a tion of poor farm ers who need to improve their har vests but can not afford huge 
invest ments.110 Can trans genic crops neg a tively impact on the poor? Will asym-
met ri cal power rela tion ships in most devel op ing coun tries imply that richer farm-
ers will ben e fit at the expense of the poor?

Pat ents are rel e vant to food secu rity. Arti cle 27(3) of TRIPS pro vides for the 
exclu sion of plants and ani mals from pat ent abil ity but for the grant of pat ents on 
micro or gan isms and pro cess for non-bio log i cally or micro bi o log i cally devel op ing 
plants and ani mals. Mem bers may also grant pro tec tion towards plant vari e ties 
either through pat ents or a sui gene ris sys tem of a com bi na tion of the two.111 
While Mem bers States may exclude plants, includ ing trans genic plants, plant vari-
e ties (hybrids included), plant cells, seeds and other plants, ani mals (includ ing 
trans genic ani mals) and ani mal breeds, TRIPS oper ates on the prin ci ple of ‘min i-
mum’ stan dards and all mem bers must pro vide for the pro vi sions in their national 
regimes in stip u lated time peri ods with little regard for the lev els of devel op ment 
of soci e ties. Coun tries may also adopt higher stan dards. The US and Europe, note 

105 Id., 3.
106 Cul let 2003, 4.
107 Hau gen 2011, 8.
108 Id., 9.
109 Id., 9.
110 Ibid.
111 Id., 13.
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Hau gen et al. have adopted mea sures lead ing to: (1) lim it ing the list of non-pat ent-
able prod ucts; (2) Dou ble pro tec tion—PVP and pat ents—for the same plant (EPO 
in 1999); and (3) The low er ing of the thresh old for inven tive ness (EPO), “so that 
nat u rally occur ring sub stances are pat ent able.”112 As noted ear lier, invest ment 
trea ties could reduce flex i bil i ties under TRIPS and that the trans fer of tech nol ogy 
to devel op ing coun tries may be neg a tively impacted. It has been pointed out that 
TRIPS-plus agree ments through FTAs have been push ing devel op ing coun tries to 
agree to pro vid ing pat ents on plants, acces sion to UPOV, the imple men ta tion of 
IPRS with the high est inter na tional stan dards or a com bi na tion of these.113 More-
over, longer pro tec tion peri ods for data of the pro tected inven tion are pro vided for 
in such agree ments. UNDP Guide lines have noted that FTAs could reduce or elim-
i nate tar iffs on cer tain imported tech nol o gies and facil i tate an influx of monop o lis-
ti cally priced seeds and other fam ing prod ucts.

Debates on seeds have con verged around the UPOV sys tem and its flex i bil i ties. 
The UN Spe cial Rap por teur on the Right to Food, in a 2009 report on seed pol icy 
and the right to food, high lighted issues of con cern. First, the emer gence of a com-
mer cial seed sys tem (with tem po rary monop oly priv i leges to plant breed ers and 
pat ent hold ers) along side the farm ers’ seed sys tems through which farm ers tra di-
tion ally save, exchange and sell seeds, often infor mally may work to the det ri ment 
of poor farm ers. Pri vate-led research to cater to demands of indus tri al ized coun-
tries may not cater to those in devel op ing coun tries. The Spe cial Rap por teur noted 
that with higher IP stan dards, “The oli gop o lis tic struc ture of the input pro vid ers’ 
mar ket may result in poor farm ers being deprived of access to seeds, pro duc tive 
resources essen tial for their live li hoods, and it could raise the price of food, thus 
mak ing food less afford able for the poor est.”114 Sec ond, the exten sion of TRIPS 
min i mum stan dards to plant and life forms raised fears about “appro pri a tion of 
genetic resources with out the con sent of, or with out ade quate shar ing of the ben e-
fits with, the farm ers and com mu ni ties which have devel oped those resources in 
the first place.” In rela tion to this, he noted a third con cern regard ing the dif fi cul-
ties with pres er va tion of bio di ver sity as pro vided for in the Con ven tion on Bio log i-
cal Diver sity. The Spe cial Rap por teur noted that for the 1.5 bil lion people or so 
who depend on small-scale farm ing for their live li hoods:

States there fore face two sep a rate chal lenges. They must ensure that the com mer cial seed 
sys tems not only raise aggre gate yields, but also that they work for the ben e fit of the farm-
ers most in need to have their incomes raised—small hold ers in devel op ing coun tries. And 
they must sup port farm ers’ seed sys tems, on which not only these farm ers depend, but the 
enhance ment of which is vital, in addi tion, for our long-term food secu rity.115

The fourth con cern was that exces sive pro tec tion of breed ers’ rights and pat ents 
might dis cour age inno va tion in the name of reward ing it. He noted that very little 

112 Hau gen 2011, 13.
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research has ben e fited crops such as trop i cal maize, sor ghum, mil let, banana, cas-
sava, ground nut, oil seed, potato or sweet potato, for exam ple. These are referred 
to as “orphan crops”: pub lic research cen ters have not made up for the lack of 
inter est of the pri vate sec tor in these crops. Com ment ing on the need to preserve 
farmer’s seed sys tems and crop genetic diver sity, the Spe cial Rap por teur argued 
that the expan sion of intel lec tual prop erty rights could con sti tute an obsta cle to the 
adop tion of pol i cies that encour age the main te nance of ag ro bi odi ver si ty and reli-
ance on farm ers’ vari e ties. In this regard, the TRIPS and the strength en ing of the 
UPOV regime were also of con cern.

TRIPS Arti cle 27.3(c) has pro vided for the adop tion by Mem ber States of an 
effec tive sui gene ris form of pro tec tion for plant vari e ties. While many coun tries 
have adopted such a sys tem, they have not been tai lored to local needs.116 Instead 
of avail ing of flex i bil i ties, devel op ing coun tries find them selves hav ing to imple-
ment stan dards of pro tec tion accord ing to UPOV stan dards, “which may not serve 
as the best avail able option where a sig nifi  cant pro por tion of the pop u la tion 
depends on an infor mal seed sup ply sys tem of agri cul ture for their daily sub sis-
tence needs and sus te nance.”117

Restric tions on plant breed ers’ right may take place only in the pub lic inter est 
in exchange for ade quate remu ner a tion. (Arti cle 10, 1978 Act) The 1978 ACT of 
UPOV pro vides for the fol low ing excep tion to breed ers’ rights: The autho ri za tion 
of the breeder shall not be required for the uti li za tion of the vari ety as an ini tial 
source of var i a tion for the pur pose of cre at ing other vari e ties. This relates to the 
use of an inbred line in the com mer cial pro duc tion of seed of a hybrid. The 
authors of the 1978 Act were aware of the nature of plant breed ing and of the man-
ner in which incre men tal pro gress was achieved by build ing upon the pro gress 
embod ied in exist ing vari e ties. Arti cle 15(1)(iii) of the 1991 Act pro vides that 
“acts done for the pur pose of breed ing other vari e ties” are com pul so rily excepted 
from the breed ers’ right.118

We have noted the ‘farmer’s priv i lege’ above. The scope of the breeder’s rights 
was lim ited in the 1991 Act in that the ‘farmer’s priv i lege’ was absent. Arti cle 
14(1) of the 1991 Act pro vided that in respect of prop a gat ing mate rial of a pro-
tected vari ety, any pro duc tion, repro duc tion (mul ti pli ca tion), con di tion ing for the 
pur pose of prop a ga tion, offer ing for sale, sell ing of other mar ket ing, export ing or 
import ing, or stock ing for any of these pur poses, shall require the autho ri za tion of 
the breeder. The scope of pro tec tion was thus extended to all pro duc tion or repro-
duc tion with out a ref er ence to its pur pose and, unlike the 1978 Act, “does not have 
the effect of cre at ing, by impli ca tion, a farmer’s priv i lege”.119

In rela tion to Arti cle 15(2), which enti tles states to exclude the plant ing of 
farm-saved seed from the require ment for breeder’s autho ri za tion, the Dip lo matic 

116 UNDP Guide lines, 2008, 5–6.
117 UNDP 2008, 7.
118 WIPO 2004, 334.
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Con fer ence lead ing to the 1991 Act had for mally rec om mended that the pro vi sion 
of Arti cle 15(2) “should not be read so as to be intended to open the pos si bil ity of 
extend ing the practice com monly called “farmer’s priv i lege” to sec tions of agri cul-
tural or hor ti cul tural pro duc tion in which such a priv i lege is not a com mon prac-
tice.”120 The 1978 Act pro vided that pro tec tion may be applied to all botan i cal 
gen era and spe cies, requir ing pro tec tion of a min i mum of five gen era upon acces-
sion to the Con ven tion. WIPO has noted that most Mem ber States pro tect all spe-
cies of eco nomic impor tance in their coun tries, and “in an increas ing num ber of 
cases, the entire plant king dom”.121 The 1991 Act, how ever, required that Mem ber 
States had to pro tect all gen era and spe cies 10 years after they became bound by 
the 1991 Act, “so that over time a world wide UPOV sys tem of plant vari ety pro-
tec tion will emerge which requires Mem ber States to pro tect all plant gen era and 
spe cies.”122

It has been noted that the farmer’s priv i lege pro vi sion may be a dou ble-edge 
sword. “While it sounds rea son able that a small farmer should be able to use seeds 
pro duced on his or her own farm with out pay ing a license fee, exces sive use of 
this excep tion can have a seri ous impli ca tions for plant breed ers and their abil ity 
to develop locally adapted vari e ties.”123 Lei dw ein calls atten tion to the Inter na-
tional Treaty on Plant Genetic Resources for Food and Agri cul ture (IT PGR) which 
has a bear ing on this issue. “These pro vi sions have sought to bal ance access to 
bio di ver sity for incre men tal inno va tion and ben e fit shar ing to reward farm ers for 
on-farm con ver sa tion and man age ment of such bio-diver sity.”124 Those gen er at ing 
profi ts from cre at ing com mer cial prod ucts that incor po rate genetic resources must 
pay a per cent age into a fund used to pro mote con ser va tion and sus tain able use of 
plant genetic resources except when such a prod uct is avail able with out restric tion 
to oth ers for fur ther research and breed ing. Vol un tary pay ment is encour aged in 
the lat ter case. The intel lec tual prop erty sys tem seems to have an impor tant role in 
pro vid ing suf fi cient and the right kinds of incen tives in order to fos ter required 
inno va tion.

In order to max i mize flex i bil i ties Hau gen et al. point to laws adopted by 
India, Malay sia and Thai land, which, by then were not mem bers of UPOV, and 
thus not bound by this most “pat ent-like” of the ver sions of the UPOV Con ven-
tion.125 They were deemed to hold impor tant les sons, for exam ple, on how to 
rede fine cri te ria for pro tec tion (nov elty, dis tinct ness, uni for mity, and sta bil ity). 
Hau gen et al. have drawn atten tion to the Malay sian Pro tec tion of New Plant 
Vari e ties Act 2004, which has inserted the term “iden ti fi able” in place of the 
 lat ter two terms for those vari e ties that are bred or dis cov ered and devel oped by 
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a farmer, “local com mu nity or indig e nous people.”126 They advise on the inclu-
sion of an elab o rate under stand ing of the term ‘essen tially derived vari e ties’ 
(Arti cle 14(15)) of UPOV 1991). The lat ter agree ment extends rights to vari e ties 
which are essen tially derived from the pro tected vari ety. Arti cle 14(5) sought to 
ensure that pat ent rights and PVP oper ate in a har mo ni ous fash ion and to avoid a 
sit u a tion where plants and their parts, seeds and genes are pat ent able and access 
to these could be blocked by pat ent hold ers, thus under min ing the abil ity of 
com pet i tors from freely access ing breed ing mate rial. Con tro versy sur rounds the 
Essen tially Derived Vari e ties (EDVs) as there is little con sen sus over the genetic 
con for mity thresh old required for the iden ti fi ca tion of EDVs from ini tial crop 
vari e ties.

There has emerged great con cern over pri vate and sov er eign claims over 
genetic resources that are crit i cally impor tant for food secu rity. Both priv ati za-
tion of bio log i cal resources127 and sov er eign claims over such resources may 
lead to greater pov erty, exploi ta tion, and under min ing “the bio log i cal com-
mons”.128 His tor i cally, con ser va tion, use, and open access to plant genetic 
resources for food and agri cul ture (PGRFA) were freely exchanged based on 
under stand ings that they con sti tuted a com mon her i tage of human kind that were 
beyond strict sov er eignty con sid er ations. Accord ingly appro pri a tion by pri vate 
enti ties was dis cour aged. The 1983 FAO Inter na tional Under tak ing for Plant 
Genetic Resources had guar an teed the same. This under stand ing proved unac-
cept able to devel oped coun tries which had major inter ests in genetic engi neer-
ing. A broader con sen sus was reached by the FAO Con fer ence of 1991. 
Res o lu tions there from acknowl edged the need to bal ance the rights of for mal 
inno va tors as breed ers of com mer cial vari e ties with the rights of infor mal inno-
va tors.129 The Con ven tion on Bio log i cal Diver sity of 1992 pro vided Mem ber 
States with the oppor tu nity to reg u late by whom, and under what con di tions 
resources could be used and how ben e fits would be shared, lead ing to access and 
ben e fit shar ing (ABS) schemes and tra di tional knowl edge pro tec tion laws. 
Devel op ing coun tries were given a means to redress any imbal ance of power 
with indus trial and devel oped coun tries and this effort con tin ues today. The 
Inter na tional Under tak ing was revised and became a bind ing treaty by Novem-
ber 2001. The FAO Inter na tional Treaty for Plant Genetic Resources for Food 
and Agri cul ture (IT PGRFA) pro vided a legal frame work for the con ser va tion of  
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PGRFA, their sus tain able use and ben e fit shar ing.130 Under a Mul ti lat eral Sys-
tem, access to a series of crops listed in Annex 1, account ing for most (not all) 
human nutri tion were cov ered by a pro vi sion under which “mem ber states” 
agreed to pro vide facil i tated access. As Hau gen et al. note, this dos not cover  
PGRFA held by pri vate own ers.131

Dis cus sions on IPRs proved par tic u larly con ten tious result ing in a com pro mise 
solu tion that recip i ents of PGRFA could not claim IPRs that limit the facil i tated 
access to the PGRFA or their genetic parts or com po nents, in the form received 
under the Mul ti lat eral Sys tem. PGRFA accessed under the Mul ti lat eral Sys tem 
had also to be made avail able to other inter ested par ties by the recipient under cer-
tain con di tions, despite argu ments that this would sti fle inno va tion. On the other 
hand, when PGRFA were already pro tected by intel lec tual prop erty or other prop-
erty rights, access could only take place in con for mity with the trea ties reg u lat ing 
the par tic u lar kind of prop erty rights.132 No hier ar chy of trea ties is estab lished by 
the IT PGRFA.

It also rec og nized Farmer’s rights under Arti cle 9, which acknowl edged the 
con tri bu tion of local and indig e nous com mu ni ties and farm ers of all regions of the 
world, as well as crop diver sity have made to con ser va tion and devel op ment of 
plant genetic resources that con sti tute the basis of food and agri cul ture pro duc tion. 
Arti cle 9 pro vides for the pro tec tion of TK rel e vant to PGRFA, for the equi ta ble 
par tic i pa tion in shar ing ben e fits aris ing from the uti li za tion of such resources, and 
for par tic i pa tion in deci sion mak ing at the national level on mat ters related to their 
con ser va tion and sus tain able use.133

Ben e fit shar ing con sti tuted another impor tant area of dis cus sion. The UN Rap-
por teur on the Right to food has stated that:

The protection against the misappropriation of genetic resources should not result in new 
enclosures preventing access to genetic resources as a common heritage: the sharing of 
genetic resources not only promotes diversity, it also can contribute to food security by 

130 Id., 7. Pur su ant to the adop tion of the Inter na tional Treaty on Plant Genetic Resources for 
Food and Agri cul ture some 11 Inter na tional Agri cul tural Cen tres of the Con sul ta tive Group 
on Inter na tional Agri cul tural Research (CGIAR) hold ing ex situ col lec tions of Plant Genetic 
Resources for Food and Agri cul ture, as well as the Cen tro Agron óm i co Trop i cal de In ves ti ga ción 
y Ens eñanza and two of the four orga ni za tions host ing col lec tions as part of the Inter na tional 
Coco nut Genetic Resources Net work, have placed the col lec tions they host under the frame work 
of the Treaty, to be accessed accord ing to the same rules. Using a Stan dard Mate rial Trans fer 
Agree ment, recip i ents may use the mate ri als for food and agri cul ture for free, or for the min i mal 
costs involved. Report of the UN Spe cial Rap por teur on the Right to Food, Seed pol i cies and the 
right to food: enhanc ing ag ro bi odi ver si ty and encour ag ing inno va tion. 23 July 2009, A/64/170, 
par as 21–23. The text of the IT PGRFA is avail able at http://www.fao.org/Ag/cgrfa/it pgr.htm. 
Accessed on 1 June 2012.
131 Haugen 2011, 19.
132 Cul let 2003, 7–8.
133 Hau gen 2011, 20.
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allowing research on new varieties to make progress, a process of sharing of, and 
improvement on, genetic resources in which farmers should be actively involved.134

As per Arti cle 13(3) IT GRFA, ben e fits aris ing from the use of PGRFA that are 
shared under the Multi-lateral Sys tem should flow pri mar ily to farm ers in all coun-
tries, espe cially to those in devel op ing coun tries and coun tries in tran si tion who 
con serve and sus tain ably uti lize PGRFA.135

Related con cerns affect ing the pub lic domain include the potential for mate ri als 
pro vided under the Stan dard Mate rial Trans fer Arrange ments (SMTAs) used under 
the IT PGRFA mul ti lat eral sys tem to find their way into pat ents in coun tries that 
allow the pat ent ing of iso lated and unmod i fied genetic sequences.136 Another con-
cern’s pro vi sions in Arti cle 13(2) which pro vides for con di tions under which a 
recipient that sells a PGRFA prod uct incor po rat ing mate rial from the mul ti lat eral 
sys tem must pay mon e tary ben e fits from the com mer cial i za tion under cer tain 
cir cum stances.

One will have to wait and see whether the IT PGRFA will yield greater pro tec-
tion of the com mon her i tage of human kind. Atten tion will have to be paid to 
max i miz ing flex i bil i ties under TRIPS137 and related IP trea ties that would facil i-
tate a num ber of pol icy pri or i ties noted by Hau gen, et al.: (1) research and devel-
op ment of national and com mu nity-based seed banks so as to sup port local 
farm ers and com mu ni ties con fronted with cli mate change, (2) stim u late col lec-
tive par tic i pa tory breed ing, pro tect, and pro mote the TK of indig e nous peoples, 
(3) imple ment farm ers’ rights to sup port local avail abil ity of seeds and breed ing 
mate ri als, (4) explore open source of cross-licens ing struc tures to enhance the 
tech nol ogy com mons,138 and (5) design inclu sive devel op ment strat e gies that 
effec tively account for small farm ers and poor farm ers in par tic u lar.139 Debates 
over these have raged on, for exam ple in India, where a new Food Secu rity bill 
going through Par lia ment in late 2011 was being widely crit i cized for sus tain ing 
efforts to in cen tiv ize pri vat ize agro-related tech nol o gies.140 The UN Spe cial 
Rap por teur on the Right to Food has urged that States, in iden ti fy ing the sys tem 
of intel lec tual prop erty rights best suited to their spe cific needs, could be sup-
ported by inde pen dent and par tic i pa tory human rights impact assess ments, in 
order to inform their choices. But the use by States of the flex i bil i ties they are 
allowed should not be dis cour aged either by inter na tional agree ments or by pri-
vate ini tia tives.141

134 UN Special Rapporteur on the Right to Food 2009, para 45.
135 Hau gen 2011, 20.
136 Id., 20.
137 See Cul let 2003, 21–24.
138 See Graff et al. 2002.
139 Hau gen et al. 2011, 22.
140 Ibid.
141 UN Spe cial Rap por teur on the Right to Food 2009, para 41.
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4.8  The IP Regime and the Sur vival of Indig e nous  
Com mu ni ties

The very sur vival of the ances tral way of life of indig e nous com mu ni ties is 
at stake and is one of the major con cerns within the inter na tional com mu nity. 
The pro tec tion of indig e nous com mu ni ties’ tra di tional knowl edge, dis cussed 
in Chap. 8, is a com plex issue that spans the IP, envi ron ment and human rights 
regimes. Suf fice it for the moment to note inter na tional efforts to address the 
plight of indig e nous com mu ni ties.

Indig e nous com mu ni ties, com pris ing some 370 mil lion people world wide, 
whose exis tence has been threatened by mis ap pro pri a tion of land, pol lu tion of the 
envi ron ment and mis ap pro pri a tion of their tra di tional knowl edge, and folk lore, have 
brought their plight to the inter na tional com mu nity’s atten tion most spec tac u larly 
through the UN and through chal leng ing the intel lec tual prop erty regime as it cur-
rently exists. This strug gle is more amply dis cussed in Chap. 8. It is increas ingly 
accepted that tra di tional knowl edge “is essen tial to the food secu rity and health of 
mil lions of people in the devel op ing world.”142 More over, tra di tional med i cines pro-
vide “the only afford able treat ment avail able to poor people. In devel op ing coun-
tries, up to 80 per cent of the pop u la tion depends on tra di tional med i cines to help 
meet their health care needs.”143 Expres sions of folk lore, beyond their mon e tary 
value, serve to preserve and pro mote the iden tity of groups in a glob al iz ing world.

Focus on the pro tec tion of tra di tional knowl edge is a rel a tively recent phe-
nom e non. WIPO’s work on “expres sions of folk lore” began as early as 1978 in 
coop er a tion with the UN Edu ca tional, Sci en tific and Cul tural Orga ni za tion (UNE-
SCO). It has thus pro gressed to a more advanced stage than the work on tra di-
tional knowl edge in gen eral. A con crete out come of this work was the adop tion 
in 1982 of the “Model Pro vi sions for National Laws on the Pro tec tion of Expres-
sions of Folk lore Against Illicit Exploi ta tion and Other Prej u di cial Actions” (the 
Model Pro vi sions). WIPO and UNE SCO con ducted four Regional Con sul ta tions 
on the Pro tec tion of Expres sions of Folk lore, each of which adopted res o lu tions 
or rec om men da tions with pro pos als for future work. In addi tion, it is worth not ing 
that the WPPT of 1996 already makes explicit ref er ence to expres sions of folk-
lore. WIPO began its work on ‘tra di tional knowl edge, inno va tions and cre a tiv ity’ 
(tra di tional knowl edge) in the 1998–1999 bien nium. Two Round ta bles were con-
vened regard ing the pro tec tion of tra di tional knowl edge and a series of nine fact-
find ing mis sions (FFMs) on tra di tional knowl edge, inno va tions and cre a tiv ity were 
under taken. The objec tive of the FFMs was to iden tify and explore the intel lec-
tual prop erty needs and expec ta tions of new ben e fi cia ries, includ ing the hold ers of 
indig e nous knowl edge and inno va tions. A draft Report on all the FFMs was made 
avail able for pub lic com ment in paper form and on the WIPO web site. Com ments 

142 CIPR, 73.
143 Id., 73.
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received were taken into account in pro duc ing a revised Report on the Intel lec tual 
Prop erty Needs and Expec ta tions of Tra di tional Knowl edge Hold ers (“the FFM 
Report”), which was pub lished in 2001. From 9 to 11 Novem ber 2000, WIPO 
organized an Inter-Regional Meet ing in Chiang Rai, Thai land, which addressed 
intel lec tual prop erty issues within all the three themes of genetic resources, tra di-
tional knowl edge, and folk lore. Twenty-eight Mem ber States attended the Meet ing 
and adopted ‘A Pol icy and Action Agenda for the Future’ which wel comed “the 
deci sion of the Mem ber States of WIPO to estab lish … the Inter gov ern men tal 
Com mit tee” and rec om mended, among other things, that WIPO should “facil i tate, 
sup port and con trib ute to the work of the Com mit tee by contin uing to con duct the 
explor atory activ i ties and practical pilot pro jects and stud ies on these issues of the 
kind under taken by WIPO thus far.”

Fol low ing exten sive dis cus sions on intel lec tual prop erty and genetic resources 
at WIPO between Sep tem ber 1999 and 2000, the Gen eral Assem bly of the WIPO 
approved a pro posal for the estab lish ment of the Inter gov ern men tal Com mit tee 
and for a basic sub stan tive frame work. At the Twenty-Sixth (12th Extraor di nary) 
Ses sion of WIPO’s Gen eral Assem bly, held from 25 Sep tem ber to 3 Octo ber 2000, 
Mem ber States decided to estab lish a spe cial body to dis cuss intel lec tual prop erty 
issues related to genetic resources, tra di tional knowl edge, and folk lore. The WIPO 
Inter gov ern men tal Com mit tee on Intel lec tual Prop erty and Genetic Resources, 
Tra di tional Knowl edge, and Folk lore is a forum where gov ern ments dis cuss mat-
ters rel e vant to three primary themes. These themes con cern intel lec tual prop erty 
issues that arise in the con text of: (i) access to genetic resources and ben e fit shar-
ing; (ii) the pro tec tion of tra di tional knowl edge, inno va tions and cre a tiv ity; and 
(iii) the pro tec tion of expres sions of folk lore. The Inter gov ern men tal Com mit tee 
was estab lished by the WIPO Gen eral Assem bly, at its Twenty-Sixth Ses sion, held 
in Geneva from 25 Sep tem ber to 3 Octo ber 2000. The Inter gov ern men tal Com-
mit tee held its first ses sion in Geneva, from 30 April to 3 May 2001 and has since 
held some 18 ses sions, the sub stance of which is dis cussed in Chap. 8.

4.9  Con clu sion

In the con text of glob al iza tion, the need for a more equi ta ble IP regime is indeed 
urgent. The tra di tional ter ri to rial scope of exist ing inter na tional IP regime is called 
into ques tion as the world becomes increas ingly inter de pen dent. The IP regime is 
not sim ply one that is merely applied within a given juris dic tion. As Wong has 
noted, “the social impact of IP is global.”144 The con cepts of pub lic and pub lic 
inter est must be under stood in the global order. The lat ter order encom passes pow-
er ful calls to respect the right to devel op ment and for fun da men tal human rights. 
We dis cuss the right to devel op ment in the next chap ter.

144 Wong 2011, 35.
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This chapter highlights the fact that calls for a more 
development-oriented IP regime are not new and, as 
seen previously, only in recent years has a concerted 
effort been made for a development-friendly IP 
regime by the international community. This has 
occurred in the context of powerful arguments in 
favor of a right to development. The said right 
today stands on solid ground and embodies a 
comprehensive set of principles and rights, which 
are discussed in this chapter.

5.1  Calls for a Development-Oriented IP Regime

The introduction to this work set out the views of States from different parts of 
the world, which expressed in the General Assembly of the WIPO how the regime 
of international intellectual property laws should be infused with a development 
agenda. They expressed the view that IP laws should be more responsive to the 
needs and aspirations of people in different parts of the world. Academic commenta-
tors have reflected this powerful call for an equitable international IP system that is 
reflective of the developmental aspirations of nations globally. As the discussion on 
mainstreaming a development agenda within WIPO goes forward it is essential to 
take into account the landmark UN declaration on the right to development whose 
twenty-fifth anniversary was commemorated in 2011 (See Annex A). This chapter 
presents the essence of the right to development as it is contained in this declaration.

Development is promoted as a fundamental goal in a number of IP-related con-
ventions. Development as a concern of the international community emerged 
amidst the Cold War competition between the US and the USSR, both of whom 
competed for the hearts and minds of peoples of the ‘Third World’. The World 
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Bank, initially tasked with reconstructing war torn societies, was also entrusted 
with ‘development’ concerns from the 1960s onwards. The post-war de-coloniza-
tion process thrust post-colonial states into an international economy that was 
highly unfavorable to them, heralding calls for a New International Economic 
Order (NIEO) that catered to their developmental priorities. The Preamble to the 
WIPO Convention of 1967 expresses the organization’s desire to “contribute to bet-
ter understanding and co-operation among States for their mutual benefit”.1 In the 
Agreement between the UN and the WIPO of 1974, the UN recognized the WIPO:

as being responsible…, inter alia, for promoting creative intellectual activity and for facil-
itating the transfer of technology related to industrial property to the developing countries 
in order to accelerate economic, social and cultural development, subject to the compe-
tence and responsibilities of the United Nations and its organs, particularly the United 
Nations Conference on Trade and Development, the United Nations Development 
Programme and the United Nations Industrial Development Organization, as well as of 
the United Nations Educational, Scientific, and Cultural Organization and of other agen-
cies within the United Nations system.2

The 1994 Marrakesh Agreement that established the WTO states that the 
Parties to the Agreement:

Recognis[e] that their relations in the field of trade and economic endeavor should be con-
ducted with a view to raising standards of living, ensuring full employment and a large 
and steadily growing volume of real income and effective demand, and expanding the pro-
duction of trade in goods and services, while allowing for the optimal use of the world’s 
resources in accordance with the objective of sustainable development, seeking both to 
protect and preserve the environment and to enhance the means for doing so in a manner 
consistent with their respective needs and concerns at different levels of development.3

The TRIPS Agreement references development in its preamble and in Articles 7 
and 8. The former provides that:

The protection and enforcement of intellectual property rights should contribute to the pro-
motion of technological innovation and to the transfer and dissemination of technology, to 
the mutual advantage of producers and users of technological knowledge and in a manner 
conducive to social and economic welfare, and to a balance of rights and obligations.4

Article 8 provides that members may adopt measures necessary to protect pub-
lic health and nutrition, and to promote the public interest in sectors of vital 
importance to their socio-economic and technological development, provided that 
such measures are consistent with the provisions of this Agreement. Such meas-
ures should be “consistent with the provisions of this Agreement” and “may be 
needed to prevent the abuse of intellectual property rights by right holders or the 

1 Preamble, Convention Establishing the World Intellectual Property Organization, Stockholm 
on 14 July 1967, Available at http://www.wipo.int/treaties/en/convention/trtdocs_wo029.html.
2 Article 1, Agreement between the United Nationsand the World Intellectual Property 
Organization, Entered into force on 17 December 1974. Available at http://www.wipo.int/export/
sites/www/treaties/en/agreement/pdf/un_wipo_agreement.pdf.
3 Marrakesh Agreement establishing the WTO.
4 Article 7, TRIPS Agreement, http://www.wipo.int/treaties/en/agreement/trips.html#part2.7.
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resort to practices which unreasonably restrain trade or adversely affect the inter-
national transfer of technology”.5

De Beer has noted that debates about IP and development are not new. In 1961, 
Brazil advanced a resolution to the UN on IP and development but WIPO’s 
 predecessors effectively stifled that resolution.6 The mandate of WIPO, to spread 
IP protection, appeared to stand at odds with the requirements of development. 
The Development agenda espoused in the twentieth century seemed to be more of 
an ‘underdevelopment agenda’.7 While WIPO appeared to be fostering IP for 
development, the interests and views of developing countries appeared to be mar-
ginalized within the organization. The former Director General of WIPO had 
argued for IP as a tool for “economic growth”.

In an edited work by Carsten Fink and Keith Maskus, the contributors, who are 
economists, have explored a key question: what were the implications of new IP 
laws, such as TRIPS, for international economics? They have noted that IP “can 
play an important part in efforts to foster development and reduce poverty”.8 They 
examined the trade-offs to IP protection in closed and open economies. They have 
argued that most positive and normative effects of IP reform were at best ambigu-
ous and dependent on circumstances.9 The chapters in the work investigated IPR 
and trade and suggested that stronger IPRs have had a positive effect on trade gen-
erally, but there was no necessary correlation in the case of high-end technology 
products. Analyzing these results and those of earlier works, the editors suggested 
that multinationals export decisions were not based on IPRs in poor countries. 
Patent rights mattered more in middle-income countries and larger developed 
countries. High-end technologies were hard to imitate and so trade was less 
responsive to IPRs. In the case of FDI, Maskus noted in Chap. 2 of the work that 
IPR protection was one of many factors influencing FDI decisions of multination-
als overall, though the importance increases in the case of middle-income coun-
tries. In Chaps. 4 and 12, on investments in Eastern Europe and China, 
respectively, the authors suggested that IPR protection does play a role.

In a study of international transactions by the US and German corporations, 
Fink argued that there was no impact of stringent IP regimes. Overall, IPR protec-
tion did not seem to play a major role in boosting investment, but did play a role 
in technology transfers through licensing agreements. The foregoing suggests the 
need for a more nuanced and context-based approach to IP in relation to different 
types of countries and developing countries in particular.

Some IP scholars have sought the re-calibration of IP from a developmental 
perspective. Wong and Dutfield argue for a “capabilities” approach to such 

5 Id.
6 De Beer 2009
7 Drahos and Brathwaite 2003.
8 Fink and Maskus 2005.
9 Id., 6.
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re-calibration.10 Using the “development as freedom” approach they borrowed 
from Amartya Sen’s and Martha Nussbaum’s “capabilities” or “IP from below” 
approach which they argue could be applied to both developed and developing 
countries. They argue that all IP law should be guided by what is best to ensure the 
complete enjoyment of a human being’s life. As Martha Nussbaum has argued, the 
enjoyment of a human life includes:

(1)Being able to live to the end of a human life of normal length; (2) Being able to have 
good health, including reproductive health; to be adequately nourished; (3) Being able to 
use the senses; (4) being able to imagine, to think, and to reason – and to do those things 
in a ‘truly human’ way, a way informed and cultivated by an adequate education, includ-
ing but by no means limited to, literacy and basic mathematical and scientific training…11

While economic growth remains an important indicator of development it is no 
longer the only metric for measuring development.12 Amartya Sen’s and Martha 
Nussbaum’s approaches, as reflected in the UNDP, are now accepted as an impor-
tant matrix. The key is to retain sight of the instrumentality of GDP and other such 
indicators as tools for measuring the degree to which people can choose how they 
live their lives. A major challenge was to move away from development as merely 
“economic growth” to development as “freedom”.13 The Development Agenda of 
WIPO represents a “paradigm shift” in terms of IP policy in the twenty-first 
 century. The Agenda re-establishes IP as a major public policy issue. This new 
development paradigm and the place of IP within has mirrored historic calls for a 
‘right to development’ that followed the calls for a New International Economic 
Order in the early 1970s and that were grounded in the international bill of human 
rights. The substance of the right to development is explored hereafter.

5.2  The Right to Development

In 2011, the UN commemorated the twenty-fifth anniversary of the Declaration on 
the Right to Development. The right to development (RTD) was simultaneously of 
great importance to the suffering masses of the world and a subject of great con-
troversy. A great African jurist, then Chief Justice of Senegal, Keba Mbaye, first 
advocated the concept in 1972 in a lecture at the International Institute of Human 
Rights in Strasbourg, France.14 The African Charter on Human and Peoples’ 

10 Wong and Dutfield 2011.
11 Nussbaum 1997.
12 De Beer 2009, 5.
13 This framework is used by by Wong and Dutfield 2011. See also Gervais 2007; Matthews 
2011a; Khor and Khor 2002, Meléndez-Ortiz and Roffe 2009.
14 M’Baye (1972). See also M’Baye, “Emergence of the ‘Right to Development’ as a Human 
Right in the Context of a New International Economic Order,” address to Meeting of Experts on 
Human Rights, Human Needs and the Establishment of a New International Economic Order, 16 
July 1979, SS-78/CONF.630/8.
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Rights, which Judge Mbaye heavily influenced, then inserted it for the first time in 
a human rights convention. Article 22 of the Charter stated:

1. All peoples shall have the right to their economic, social and cultural development 
with due regard to their freedom and identity and in the equal enjoyment of the com-
mon heritage of mankind.

2. States shall have the duty, individually or collectively, to ensure the exercise of the 
right to development.15

The UN Declaration on the Right to Development (1987) would follow up by 
affirming in its Article 1(1) that:

The right to development is an inalienable human right by virtue of which every human 
person and all peoples are entitled to participate in, contribute to, and enjoy economic, 
social, cultural and political development, in which all human rights and fundamental 
freedoms can be fully be realized.

One could also include as definitional elements Article 8, which provided that:

States should undertake, at the national level, all necessary measures for the realization of 
the right to development and shall ensure, inter alia, equality of opportunity for all in their 
access to basic resources, education, health services, food, housing, employment and the 
fair distribution of income. Effective measures should be undertaken to ensure that women 
have an active role in the development process. Appropriate economic and social reforms 
should be made with a view to eradicating all social injustices.
States should encourage popular participation in all spheres as an important factor in 
development and in the full realization of all human rights.

The World Conference on Human Rights in 1993 reaffirmed the right to devel-
opment, as established in the Declaration on the Right to Development, as a uni-
versal and inalienable right, and as an integral part of fundamental human rights.16

There is a solid core content to the right to development at the national level 
that calls for the following: recognition of the right to development in the national 
legal order; taking all necessary measures to implement the right to development; 
formulation of national development policies in the spirit of the UN declaration; 
popular participation; equality of access; appropriate economic and social reforms; 
eradicating social injustice; halting violations of human rights; the role of women 
in the development process; acting on the core content of basic economic and 
social rights; and fair distribution of income.

Most of the action on the RTD has taken place in the former UN Commission 
on Human Rights, now the Human Rights Council, and in the UN General 
Assembly. However, the main focus has been on the international dimensions of 
the right to development rather than the national or regional dimensions. When 
a former UN Independent Expert on the Right to Development indicated in 
1998–1999 that he intended to focus on the national dimensions of the right to 

15 African Charter on Human and Peoples Rights (1979), Article 22. See, generally, Zeleza and 
McConnaughay 2004.
16 Vienna Declaration on Human Rights 1993, para 10.
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development he was advised by the Group of 77 developing countries to concen-
trate on the international dimensions and the favored idea of developing countries 
is to work for the drafting and adoption of an international convention that would 
provide for transfers or resources from developed to developing countries. This is 
stoutly resisted by the former, as could be seen at the Copenhagen conference on 
climate change in December 2009.

The link between development and human rights has been prominent ever since 
the establishment of the UN. Article 55 of the UN Charter set out the interdepend-
ence and interrelatedness of peace, development, and human rights:

With a view to the creation of conditions which are necessary for peaceful and friendly 
relations among nations based on respect for the principle of equal rights and self-deter-
mination of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic and social 
progress and development,

b. solutions of international economic, social, health, and related problems, and interna-
tional cultural and educational cooperation;

c. universal respect for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion.

The importance of development for human rights, and the need to integrate 
human rights in the development process have been emphasized ever since and 
there is nowadays much discussion of rights-based approaches to development as 
well as the role of human rights in poverty reduction strategies. But while related 
to, these are not the same as the right to development and we need to examine the 
pith and substance of the idea in view of the emphasis, but differing interpreta-
tions, given to it by developing and developed countries.

Article 9 of the UN Declaration on the Right to Development adopted by the 
GA in 1986, states that all the aspects of the right to development set forth in the 
Declaration are indivisible and interdependent and each of them should be consid-
ered in the context of the whole.17 Is an ‘aspect’ the same as an ‘element of the 
definition’ of a right? The content of the Declaration may help to answer this ques-
tion. The nearest that the Declaration comes to providing a definition of the right 
to development is in Article 1(1) which states that: “the right to development is an 
inalienable human right by virtue of which every human person and all peoples are 
entitled to participate in, contribute to, and enjoy economic, social, cultural, and 
political development, in which all human rights and fundamental freedoms can 
be fully be realized”. One could possibly include as definitional elements also 
Article 8, which provided that:

1. States should undertake, at the national level, all necessary measures for the realiza-
tion of the right to development and shall ensure, inter alia, equality of opportunity 
for all in their access to basic resources, education, health services, food, housing, 

17 See, generally Chowdhury et al. 1992 and de Waart et al., 1988.
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employment and the fair distribution of income. Effective measures should be 
undertaken to ensure that women have an active role in the development process. 
Appropriate economic and social reforms should be made with a view to eradicating 
all social injustices.

2. States should encourage popular participation in all spheres as an important factor in 
development and in the full realization of all human rights.

The remaining articles of the Declaration proceed to make a number of state-
ments that serve different purposes. There are collateral statements such as the 
one in Article 6 (2) that all human rights and fundamental freedoms are indivisible 
and interdependent. The Declaration identifies the subjects and beneficiaries of 
the right to development in Article 1 (1), which refers to the right to development 
as one by virtue of which ‘every person and all peoples are entitled’. Article 2(1) 
specifies that the human person is the central subject of development and should 
be the active participant and beneficiary of the right to development. Para 3 of the 
same article adds that states have the right and the duty to formulate appropriate 
national development policies. The possible subjects and beneficiaries are there-
fore the individual, the state, all Peoples.

The Declaration states what the right to development implies. Article 1 para 
2 states that the right to development implies the full realization of the right of 
peoples to self-determination (development is cast, in Article 1 of ICESCR 
as a derivative of the right to self-determination). It indicates what the right to 
development requires. This is mentioned in places such as Article 3 (2) which 
states that the right to development requires full respect for the principles of 
international law concerning friendly relations and cooperation among states. 
Article 4 (2) adds that sustained action is required to promote more rapid devel-
opment of developing countries. As a complement, effective international co-
operation is also essential.

The Declaration indicates responsibilities. Article 2(2) states that all human 
beings have a responsibility for development. Article 3(1) adds that states have 
the primary responsibility for the creation of national and international conditions 
favorable to the realization of the right to development. It also indicates duties of 
the subjects and beneficiaries of the right to development, namely: in Article 2(2) 
that individuals should promote and protect an appropriate political, social, and 
economic order for development; in Article 2(3) that states have the right and 
duty to formulate appropriate national development policies; in Article 3(3) that 
states have the duty to cooperate with each other in ensuring development and 
eliminating obstacles to development; in Article 4 that states have the duty to take 
steps, individually and collectively, to formulate international development poli-
cies with a view to facilitating the full realization of the right to development. 
Sustained action is required to promote more rapid development of developing 
countries. Effective international co-operation is essential: under Article 5 states 
shall take resolute steps to eliminate massive and flagrant violations of human 
rights; under Article 6 all states should co-operate with a view to promoting, 
encouraging, and strengthening universal respect for and observance of all human 
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rights and fundamental freedoms and states should take steps to eliminate obsta-
cles to development resulting from failure to observe civil and political rights as 
well as economic, social, and cultural rights; under Article 7 all states should pro-
mote the establishment, maintenance, and strengthening of international peace 
and security; in Article 8 states should undertake, at the national level, all nec-
essary measures for the realization of the right to development. States should 
encourage popular participation in all spheres as an important factor in develop-
ment and in the full realization of all human rights; in Article 10 steps should 
be taken to ensure the full exercise and progressive enhancement of the right to 
development.

Although all of the above-mentioned “aspects” are contained in a document 
entitled “Declaration on the Right to Development”, they surely cannot all be part 
of the definition of the right to development. The elements that seem to be new, the 
normative statements that appear to have been added to the prior stock of human 
rights norms are in Article 1, para 1, which rests on the notions of participation 
in, contribution to, and enjoyment of development. The Declaration adds or con-
solidates a specific new right. (‘The right to development is an inalienable human 
right by virtue of which every human person and all peoples are entitled to partici-
pate in, contribute to, and enjoy economic, social, cultural and political develop-
ment, in which all human rights and fundamental freedoms can be fully realized’). 
This is the first time that such an explicit statement has been made in an authorita-
tive international instrument.

The Declaration insists that development has to be of such a nature that ‘all 
human rights and fundamental freedoms can be fully realized.’ This point is fur-
ther emphasized in Articles 5 and 6. In other words, when there is gross violation 
of human rights and fundamental freedoms, development is vitiated.

The Declaration insists on the indivisibility and interdependence of all human 
rights. It urges full respect for principles of international law and calls upon all 
states to promote the establishment, maintenance and strengthening of interna-
tional peace and security. These are essentially statements about inter-relation-
ships and inter-linkages. The right to development therefore cannot be considered 
what some claim that it is: namely a ‘synthesis right’ encompassing, englob-
ing and subsuming other rights. Peace, disarmament, respect for human rights, 
and fundamental freedoms are required for development to take place. They 
are not, however, miraculously subsumed in an overarching right, ‘the right to 
development’.

Development is conceptually employed in the Declaration in the follow-
ing senses: more narrowly in the legal sense of a right (Article 1 (1)); broadly as 
a goal; relatively as a guide; and practically as a means. The first sense (a new 
right) represents an advance upon the ICESCR which does not contain a spe-
cific affirmation of the right to development although there may be some traces 
of the notion in the Covenant. The Declaration on the right to development and 
the International Covenant also cover very much similar ground in calling for 
national and international measures for the realization of economic, social, and 
cultural rights.
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5.3  The Committee on Economic Social and Cultural rights 
and the Right to Development 

The Committee on Economic Social and Cultural rights, which functions under 
the ICESCR has noted in its General Comment No. 3 that international cooper-
ation for development was incumbent upon states which are in a position to do 
so. The Committee has elaborated a series of General Comments on the right to 
health, the right to food, the right to education, and the relationship between IP 
and human rights. These contribute core elements toward the development of a 
modernized rationale for an international protection regime.

The International Covenant on Economic, Social and Cultural Rights calls for 
Governments to pursue policies and strategies that can ensure satisfaction of basic 
needs to food, health, shelter, and education. This can be a healthy way for the 
society to monitor itself and to strive for the equitable advancement of its peo-
ple.18 An examination of the substantive articles of the International Covenant on 
Economic, Social, and Cultural Rights shows the concept of development per-
forming six roles. First, development comes closest to being recognized as a right 
in Article 11 of the Covenant, which refers to the right of everyone to an adequate 
standard of living ‘and to the continuous improvement of living conditions’. The 
Covenant follows a deliberate scheme in which many articles define the right rec-
ognized and then proceed to indicate the steps to be taken, nationally and interna-
tionally, with a view to promoting the realization of an element of the right of 
everyone to an adequate standard of living.

Second, development is cast, in some instances, as a derivative of a recognized 
right. This is the case for example, in Article 1 of the Covenant, dealing with the 
right to self-determination. After stating that all peoples have the right to self-
determination, the article proceeds to add that by ‘virtue of that right’ they fully 
pursue their economic, social, and cultural development.

Third, development is in some instances cast in the role of a goal to be pursued 
in going about the realization of a right recognized in the Covenant. One may see 
this, for example, in Article 15 on the right to take part in cultural life. This arti-
cle specifies that the steps to be taken by the States Parties to the Covenant shall 
include “the development and the diffusion of science and culture’. Another exam-
ple is Article 13, para 2(e), which includes, among the steps to be taken to imple-
ment the right of everyone to education, ‘the development of a system of schools 
at all levels.’

Fourth, in some instances, development is cast in the role of a guide in the 
implementation of a right recognized in the Covenant. For example, Article 12 on 
the right to the enjoyment of the highest attainable standard of physical and men-
tal conditions requires States Parties to take steps ‘for the healthy development of 
the child’. Likewise, Article 13, after recognizing the right of everyone to educa-
tion, adds that ‘education shall be directed to the full development of the human 

18 See, generally, Chapman and Russell 2002.
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personality’. One might have thought that this element, namely the ‘full develop-
ment of the human personality’ should have featured explicitly in the core defini-
tion of the right to development contained in the Declaration adopted by the UN 
General Assembly in 1986.

Fifth, the concept of development also finds itself in the Covenant as a means 
for enabling the realization of rights recognized in the Covenant. One sees this for 
example in Article 6, which recognizes the right to work and then specifies that the 
steps to be taken by the State Party to achieve full realization of this right should 
include ‘policies and techniques to achieve steady economic, social, and cultural 
development’. One also sees this in Article 11, para 2 (a) which refers to the need 
for developing or reforming agrarian systems in such a way so as to achieve the 
most efficient development and utilization of natural resources.’

Sixth, and finally, one sees the concept of development being employed as a 
factor which may be taken into account in determining the extent of the obliga-
tions of a State Party to guarantee economic rights recognized in the Covenants to 
non-nationals.

The above-mentioned instances of the utilization of the concept of development 
indicate that the drafters of the Covenant definitely had at the forefront of their 
minds development issues when drafting the Covenant. However, they did not 
consider it necessary, at that stage, to include expressly the right to development. 
This has now been done in the Declaration on the right to development and at the 
World Conference on Human Rights (1993).

Article 15 of the Covenant on Economic, Social, and Cultural Rights recog-
nizes “the right of everyone: (a) To take part in cultural life; (b) To enjoy the ben-
efits of scientific progress and its applications; (c) To benefit from the protection 
of the moral and material interests resulting from any scientific, literary, or artis-
tic production of which he is the author”. ICESCR General Comment No. 17 
(2005): The right of everyone to benefit from the protection of the moral and 
material interests resulting from any scientific, literary or artistic production of 
which he or she is the author (Article 15, para 1 (c), of the Covenant) notes as 
follows19:

1. The right of everyone to benefit from the protection of the moral and material inter-
ests resulting from any scientific, literary or artistic production of which he or she is 
the author is a human right, which derives from the inherent dignity and worth of all 
persons. This fact distinguishes article 15, paragraph 1 (c), and other human rights 
from most legal entitlements recognized in intellectual property systems. Human 
rights are fundamental, inalienable and universal entitlements belonging to individu-
als and, under certain circumstances, groups of individuals and communities. Human 
rights are fundamental as they are inherent to the human person as such, whereas 
intellectual property rights are first and foremost means by which States seek to pro-
vide incentives for inventiveness and creativity, encourage the dissemination of crea-
tive and innovative productions, as well as the development of cultural identities, and 

19 ICESCR, GENERAL COMMENT No. 17, 2005: The right of everyone to benefit from the 
protection of the moral and material interests resulting from any scientific, literary or artistic pro-
duction of which he or she is the author (Article 15, para 1 (c), of the Covenant).
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preserve the integrity of scientific, literary and artistic productions for the benefit of 
society as a whole.

2. In contrast to human rights, intellectual property rights are generally of a temporary 
nature, and can be revoked, licensed or assigned to someone else. While under most 
intellectual property systems, intellectual property rights, often with the exception of 
moral rights, may be allocated, limited in time and scope, traded, amended and even 
forfeited, human rights are timeless expressions of fundamental entitlements of the 
human person. Whereas the human right to benefit from the protection of the moral 
and material interests resulting from one’s scientific, literary and artistic productions 
safeguards the personal link between authors and their creations and between peo-
ples, communities, or other groups and their collective cultural heritage, as well as 
their basic material interests which are necessary to enable authors to enjoy an ade-
quate standard of living, intellectual property regimes primarily protect business and 
corporate interests and investments. Moreover, the scope of protection of the moral 
and material interests of the author provided for by article 15, paragraph 1 (c), does 
not necessarily coincide with that is referred to as intellectual property rights under 
national legislation or international agreements.

3. It is therefore important not to equate intellectual property rights with the human 
right recognized in article 15, paragraph 1 (c). The human right to benefit from the 
protection of the moral and material interests of the author is recognized in a num-
ber of international instruments. In identical language, article 27, paragraph 2, of 
the Universal Declaration of Human Rights provides: “Everyone has the right to the 
protection of the moral and material interests resulting from any scientific, literary or 
artistic production of which he is the author”. Similarly, this right is recognized in 
regional human rights instruments, such as article 13, paragraph 2, of the American 
Declaration of the Rights and Duties of Man of 1948, article 14, paragraph 1 (c), of 
the Additional Protocol to the American Convention on Human Rights in the Area 
of Economic, Social and Cultural Rights of 1988 (“Protocol of San Salvador”) and, 
albeit not explicitly, in article 1 of Protocol No. 1 to the Convention for the Protection 
of Human Rights and Fundamental Freedoms of 1952 (European Convention on 
Human Rights).

...

11. The Committee observes that, by recognizing the right of everyone to benefit from the 
protection of the moral and material interests resulting from one’s scientific, literary 
or artistic productions, article 15, paragraph 1 (c), by no means prevents States parties 
from adopting higher protection standards in international treaties on the protection 
of the moral and material interests of authors or in their domestic laws, provided that 
these standards do not unjustifiably limit the enjoyment by others of their rights under 
the Covenant.

5.4  The Millennium Declaration and Development Goals

In successive policy documents the UN has sought to set development goals and 
pursue development strategies for tackling the massive economic and social prob-
lems, particularly extreme poverty, facing two-thirds of the world’s population. 
The Millennium Declaration is the latest example of such a policy document.

In the Millennium Declaration adopted on 8 September 2000, UN Heads of 
State and Government reaffirmed their commitment to the Purposes and Principles 
of the UN Charter and expressed their determination to establish a just and lasting 
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peace all over the world. They believed that the central challenge was to ensure 
that globalization became a positive force for all the world’s peoples. They con-
sidered certain fundamental values to be essential to international relations in the 
twenty-first century including freedom, equality, solidarity, tolerance, respect for 
nature, and shared responsibility.

They declared their intention to spare no effort to free the peoples of the UN 
from the scourge of war, whether within or between states. They resolved to 
strengthen the rule of law in international as well as in national affairs and to make 
the UN more effective in maintaining peace and security. They solemnly declared 
that they would spare no effort to free their fellow men, women, and children from 
the abject and dehumanizing conditions of extreme poverty. They resolved in 
particular to halve by the year 2015 the proportions of the world’s people whose 
income was less than one dollar a day as well as the same proportion of people 
from hunger. Further, they resolved, by the same date, to halve the proportion 
of people unable to reach or to afford safe drinking water. They also committed 
themselves, to ensure that children everywhere, boys and girls alike, would be able 
to complete a full course of primary schooling. Similar goals were set in relation 
to the reduction of maternal mortality, tackling HIV/AIDS and malaria, and to 
improving the lives of slum-dwellers.

The Heads of State and Government declared their solemn intention to protect 
the vulnerable and to protect and assist children and civilian populations that suf-
fer disproportionately the consequences of natural disasters, genocide and armed 
conflicts, and other humanitarian emergencies. They undertook to spare no efforts 
to make the UN a more effective instrument for pursuing the fight for development 
for all the peoples of the world, the fight against poverty, ignorance and disease; 
the fight against injustice; the fight against terror and crime; and the fight against 
the degradation and destruction of their common home.

The Heads of State and Government undertook specific commitments in respect 
of human rights, democracy, and good governance. They resolved to strengthen 
the capacity of all their countries to implement the principles of democracy and 
respect for human rights, including minority rights. They also resolved to elimi-
nate all forms of violence against women, to take measures for the protection of 
the human rights of migrants, migrant workers and their families, to eliminate 
the increasing acts of racism and xenophobia in many societies, and to promote 
greater tolerance in all societies.

The Heads of State and Government further resolved to strengthen cooperation 
between the UN and national parliaments and to give greater opportunities to the 
private sector, NGOs, and civil society to contribute to the realization of UN goals 
and programs. They requested the UN General Assembly to review the progress 
made in implementing the provisions of their declaration and asked the Secretary-
General “to issue periodic reports” for consideration by the General Assembly and 
as a basis for further action”.20

20 Millennium Declaration, adopted by Heads of State and Government at the United Nations  
General Assembly, 2000, para 31.
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The Millennium Development Goals (MDGs) were derived from the 
Millennium Declaration (See Annex B). Most of the goals and targets were set 
to be achieved by the year 2015 on the basis of the global situation during the 
1990s. During that decade a number of global conferences had taken place and 
the main objectives of the development agenda had been defined. The MDGs laid 
down eight goals to be achieved by the year 2015. Goal 8 called for a global part-
nership for development with the following targets: addressing the special needs 
of the least developed countries, landlocked countries, and small island develop-
ing states; developing further an open, rule-based, predictable, non-discriminatory 
trading and financial system; dealing comprehensively with developing countries 
debt; in cooperation with developing countries, developing and implementing 
strategies for decent and productive work for youth; in cooperation with pharma-
ceutical companies, providing access to affordable essential drugs in developing 
countries; in cooperation with the private sector, making available the benefits 
of new technologies, especially information and communications to developing 
countries.

The MDGs are based more on partnership and cooperation rather than on right 
but they have been invoked by the developing countries in support of the imple-
mentation of the right to development, particularly the alleviation of extreme 
poverty.

5.5  High-Level Task Force on the RTD

The UN Human Rights Council adopted Resolution 15/25 on the Right to 
Development in October 2010. The latter emphasized the urgent need to make the 
right to development a reality for everyone, stressed the primary responsibility of 
States for the creation of national and international conditions favorable to the 
realization of the right to development and decided to act to ensure that its agenda 
promotes and advances sustainable development and the achievement of the 
MDGs.21 The Committee on Economic, Social, and Cultural Rights, in a submis-
sion on Resolution 15/25, commented that “all of the substantive Articles 1-15 of 
the Covenant on Economic, Social and Cultural Rights touch upon the substance 
of the right to development”.22 On the occasion of the twenty-fifth anniversary of 
the Declaration on the RTD, the UN High Commissioner for Human Rights noted 
that the constituent elements of the right to development were rooted in the provi-
sions of the UN Charter, the International Bill of Rights and other UN instruments, 
and included the right to self-determination, to full sovereignty over natural and 
wealth resources, to participation, fair distribution of benefits, as well as to 

21 UN Human Rights  Council, “The Right to Development,” Resolution 15/25, 7 October 2010, 
A/HRC/RES/15/25.
22 Submission in follow-up to HRC Resolution 15/25.
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remedies for inequality”.23 She noted that many elements of the right to develop-
ment were reflected in human rights treaty provisions; States had ratified these 
treaties and were bound to comply with them. In effect they would need to comply 
with the right to development….Some elements of the right to development were 
realized when human rights under international standards were realized. Minimum 
core obligations relating to economic, social and cultural rights were needed to 
tackle issues of poverty, housing and health; when these obligations were met, the 
right to development would also be furthered”.24

In the lead-up to the Resolution of the Human Rights Council its Working 
Group on the Right to Development had set up a High-Level Task Force in an 
effort to, inter alia, better define the content of RTD. The task force held consulta-
tions with States, international organizations and non-governmental organizations 
on various issues. A report on discussions during its sixth session in January 2010, 
by the Chairperson-Rapporteur, Stephen Marks, noted the argument of Egypt on 
behalf of the Non-Aligned Movement, supported by the African Group, which 
urged the elaboration and adoption of an international convention on the right to 
development “which should be on par with other human rights and fundamental 
freedoms, following the principles of universality, interdependence, indivisibility 
and interrelatedness”.25 Mexico stated that the right to development “had to be 
posited within the overall context of other human rights, particularly economic, 
social and cultural rights”.26 Mauritius argued that the right was a “fundamental 
human right that went beyond poverty eradication and was a bridge between eco-
nomic, social and cultural rights and civil and political rights”.27

The Chairperson-Rapporteur considered the content of the right to development 
as outlined in a report on the same by Susan Randolph and Maria Green which 
had advanced the notion that the right was “one of both peoples and individuals, 
which entails obligations of all states, regardless of their level of development 
towards those both within and outside their jurisdiction; and the obligation of 
states acting collectively”.28

Thematic issues of relevance to intellectual property discussed by the Working 
Group were the right to health and access to essential medicines in relation to 
Millennium Development Goal 8, target E and technology transfer (in relation to 

23 Summary of the Panel Discussion of the Human Rights Council on the theme, “The Way 
Forward inte h Realization of the Right to Development: Between Policy and Practice,” (Geneva, 
14–18 September 2011), 2 November 2011, A/HRC/WG.2/12/4.
24 Summary of the Panel Discussion of the Human Rights Council on the theme, “The Way 
Forward in the Realization of the Right to Development: Between Policy and Practice,” (Geneva, 
14–18 September 2011), 2 November 2011, A/HRC/WG.2/12/4, para 31.
25 Report of the High-Level Task Force on the Implementation of the Right to Development on 
its Sixth Session (Geneva, 14–22 January 2010), A/HRC/15/WG.2/TF/2, para 11. Canada, the 
European Union and the USA did not feel that an international convention would be appropriate.
26 Id., para 15.
27 Id., para 18.
28 Id., para 63. See UN Doc. A/HRC/15/WG.2/TF/CRP.5.
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MDG Goal 8, target F). The representative of the WHO’s Department of Ethics, 
Equity, Trade and Human Rights, commented on WHO efforts to advance the right 
to health and to mainstream human rights in the work of the WHO, internally and 
externally.29 The WHO’s Director of Public Health, Innovation and Intellectual 
Property outlined the WHO’s global approach to health, which recognized link-
ages with other global issues, including human rights and noted that intellectual 
property aspects featured in their global Strategy and Plan of Action. A representa-
tive of the Global Fund expressed strong interest in, and commitment to, promot-
ing human rights as a means of improving access to essential medicines as a 
component of the right to health.30 The Working Group on RTD stressed the 
importance of the Doha Declaration on Public Health and the decisions allowing 
for the exportation of pharmaceutical products under compulsory licenses to 
address public health problems afflicting many developing countries, especially 
those resulting from HIV/AIDS, malaria, tuberculosis, and other epidemics.31

In relation to technology transfer, Ms. Sakiko-Fukuda Parr reported on a techni-
cal mission of the Task Force to WIPO. Reporting on its Development Agenda, she 
highlighted the importance of technological innovation in creating and enabling 
environment for development. The uneven global distribution of spaces of innova-
tion was a defining challenge of the twenty-first century. The WIPO Development 
Agenda was a major breakthrough in making sure that the framework of intellec-
tual property was managed in the public interest.32 Ms Fukuda Parr recalled the 
key tensions between intellectual property systems and the right to development:

While intellectual property encourages innovation that produces market returns, it does 
not always provide incentives for investments in technology that meet the basic needs 
of poor people and countries who have little purchasing power. The bulk of intellectual 
property rights are held by a few developed countries, hence the importance that develop-
ing countries catch up with innovation. Collaboration with other United Nations agencies 
should be considered in technical assistance so that intellectual property policies can be 
considered from broader developmental perspectives, and take account of diverse condi-
tions in different countries that require an approach unique to meeting the country’s needs.

She also noted the:

[T]he significance of policy space and autonomy in creating an enabling environment for 
development. In this regard, an important issue to be addressed was how to maintain policy 
space given the constraints arising from international agreements such as the Agreement 
on Trade-Related Aspects of Intellectual Property Rights (TRIPS). Implementation of the 
Development Agenda is just beginning; from a human rights perspective, the implementa-
tion process requires a monitoring process that is yet to be established.

The head of the WIPO’s Innovation and Technology Transfer section stated to 
the Task Force that the development considerations formed an integral part of the 

29 Id., para 29.
30 Id., 31, 7.
31 E/CN.4/2006/26, paras. 51–53.
32 Id., para 36, 8.
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work of WIPO and that 9 of the 45 recommendations of the Development Agenda 
focused on technology transfer and aimed at developing innovation capacity of 
developing countries.33 More generally, the representative of WIPO stated that:

Access to knowledge is a human right and intellectual property was made to build, not 
block, innovation and the rights of people. It is the responsibility of Governments to pro-
vide incentives for intellectual property, whereas the role of WIPO is to promote a culture 
for intellectual property and respect for indigenous, traditional and cultural knowledge 
and folklore.34

With reference to the tension between public and private interests, incentivizing 
innovation by providing intellectual property protection on the one hand and shar-
ing the innovation, the WIPO representative noted that “market failures require 
Governments to intervene and address the needs of society, especially in the area 
of health”.35 He pointed to TRIPS flexibilities, such as compulsory licenses as a 
policy option to address the needs of society.

The WTO, in reaction to Resolution 15/25, has commented that development 
was among the founding goals of the organization. The TRIPS agreement was to 
promote innovation and technology transfer and it required developed counties to 
provide incentives for their companies to transfer technology to least-developed 
countries. It called attention to Article 66.2 which imposed an obligation upon 
developed countries to provide incentives for technology transfer. It called atten-
tion to the February 2003 decision by the TRIPS Council, following the Doha 
Agreement, to put in place a mechanism for ensuring the monitoring and full 
implementation of the obligations”.36

The UN Secretary General’s report on the right to development called attention 
to the Working Group’s call for development “grounded in economic policies that 
foster growth with social justice”, the need to build synergies “between growth-
oriented development strategies and human rights” and the importance of the prin-
ciple of equity, the rule of law and good governance.37

The Working Group on RTD recognized the need for strong partnerships with 
the private sector at the national level in pursuing poverty eradication and develop-
ment efforts, as well as the need for good corporate governance. While acknowl-
edging the potential positive and negative effects of transnational corporations and 
other business enterprises on the development efforts of host countries and the 
enjoyment of human rights, the Working Group recommended that transnational 
corporations should operate in a manner consistent with the domestic and 

33 Id., para 38, 9.
34 Id., para 41, 10.
35 Ibid., para 41, 10.
36 WTO, Submission in follow-up to HRC Resolution 15/25, “The Right to Development,” 
Available at http://www.ohchr.org. Acessed on 12 December, 2011.
37 UN, “The Right to Development,” Report of the Secretary General, 1 August 2011, A/66/216, 
para 15.

http://www.ohchr.org
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international human rights obligations of the host countries and the countries of 
origin and that the elaboration of criteria should be considered for periodic evalua-
tion of the effects of their activities.38

5.6  Conclusion

The preceding chapter has shown the emphasis given since the establishment of 
the UN to the pursuit of development and to the implementation of economic, 
social, and cultural rights alongside civil and political rights. It is acknowledged 
that development is needed for the full flowering of human rights—as much as 
human rights are necessary for the full flowering of development.

The GA and the World Conference on Human Rights have declared the exist-
ence of a right to development, and development is widely accepted as a human 
right, even if differing interpretations are given to it. Even so, the emergence of 
the idea of the right to development has not been free of controversy and to this 
day there are those who would contend that development is not a human right. 
This raises profound questions of the meaning of a human right. If one takes the 
legalistic view that a human right, to qualify, as such, must be legally enforceable, 
then development may not qualify as a human right everywhere. But if one takes 
the view of Amartya Sen that rights form part of social ethics, are situated within 
the process of public reasoning, and may inspire legislation if not already part of 
it, then surely the concept of the right to development is sound.

The international community assembled at the World Conference on Human 
Rights in Vienna in 1993, considered development so important as to confirm it by 
consensus as a human right. This should have removed any doubt as to the status 
of development as a human right. The task ahead is one of implementation, begin-
ning with the implementation of the right to development at the national level.39

The late Professor Oscar Schachter, one of the greatest international lawyers of 
the twentieth century, writing in 1992 on the implementation of the right to devel-
opment, argued that the concentrated target of implementation should be allevia-
tion of the mass poverty and the plight of vulnerable peoples. “In the state of the 
world today”, he submitted, “mass poverty and deprivation require international 
action in more massive and sustained way than ever before”.40

In the next chapter we continue the discussion of the links between IP, human 
rights, and human security.

38 Id., para 37.
39 See further Jolly et al. 2009.
40 Schachter 1992, 27.
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This chap ter exam ines the ongo ing dialogue 
between IP and human rights, which began recently.  
Schol ars have exam ined crit i cally the notion that IP 
rights can be cat e go rized as “fun da men tal” human 
rights. It is nev er the less accepted that IP rights do 
play their part in advanc ing fun da men tal human 
rights. A sus tained effort at “bridg ing” IPRs and 
human rights has begun and the argu ment that IP 
rights are sub ser vi ent to human rights is explored 
briefly. These efforts and the major ele ments of this 
debate are dis cussed below.

6.1  IP, Human Rights, and Human Secu rity

It is a tru ism that the pro tec tion of human rights is vital for human secu rity. The 
pur suit of the right to devel op ment and its con se quent ben e fits are anchored to the 
pro tec tion of fun da men tal human rights. Jer emy Phi lips and Ali son Firth have 
noted that the Universal Dec la ra tion of Human Rights (UDHR) would appear to 
depend on intel lec tual prop erty for the real i za tion of some of its objec tives and call 
atten tion to the right to pri vacy, prop erty, and mak ing a living.1 Nefar i ous aspects of 
intel lec tual prop erty were nev er the less pointed to by Pro fes sor C. G. Wee ram ant ry 
who men tioned intel lec tual prop erty in sci en tific knowl edge as a source of pos si-
ble den i gra tion of the right to share in sci en tific advance ment and its ben e fits.2 
Phi lips and Firth have raised the pos si bil ity that like all other rights, IP rights “are 
capa ble of abuse or, more accu rately, of use in a man ner which may be regarded as 

1 Phi lips and Firth 2009, 8.
2 Cited in Phi lips and Firth 2009, 9. See Wee ram ant ry 1983.

IP, Human Rights, and Human Secu rity
Chap ter 6

R. Ram ch a ran, Inter na tional Intel lec tual Prop erty Law and Human Secu rity,  
DOI: 10.1007/978-90-6704-900-9_6,  
© t.m.c. Asser press, The Hague, The Neth er lands, and the author 2013



118 6 IP, Human Rights, and Human Secu rity

prej u di cial either to com pet ing pri vate inter ests or to the pub lic inter est.”3 They 
referred to the case of Ser vice Cor pn Inter na tional plc v Chan nel Four Tele vi sion 
Cor pn (1999) in which Light man J decided not to grant an injunc tion to sup press 
an alleged infringe ment of copy right on a direct appli ca tion of the Euro pean Con-
ven tion on Human Rights’.4

Dra hos has cau tioned that despite argu ments in favor of IP rights based on wel-
fare eco nom ics that are needed to over come mar ket fail ure prob lems in the mar ket 
for inven tion and inno va tion, IP rights cre ate costs, “most nota bly that the infor-
ma tion that is the object of the rights can be priced above mar ginal costs.”5 The 
ques tion is do the costs of these rights out weigh their ben e fits and mea sur ing this 
is a very inac cu rate ‘sci ence’. Yet, there is enough evi dence, he noted, “to sug gest 
that we should be extremely cau tious about expand ing the scope and strength of 
these rights.”6 While IP has become impor tant to busi ness strat egy, “not all of 
these stra te gic uses of intel lec tual prop erty add to dynamic effi ciency and in some 
cases…they may well inhibit it.”7 There was evi dence he sug gested, that “should 
make us sus pi cious of argu ments that contin uing to glob al ise and ratchet up stan-
dards of intel lec tual prop erty will serve human rights inter ests.”8 He pointed to 
pos si ble neg a tive impacts of height ened IP pro tec tion on mar kets in food and 
health. He argued in rela tion to health, that “the inter est in health of all people has 
to date been met in rela tion to the pro duc tion of drugs for people in devel op ing 
coun tries by a mar ket sys tem that relies sig nifi  cantly on pat ents to gen er ate invest-
ment in drug research.”9 Perhaps some what cyn i cally, he noted that the prom ise of 
geno mic-based tech nol o gies to lib er ate ‘us’ from dis ease refers to a largely west-
ern ‘us’, for the sim ple reason that the direc tion of pat ent-based research is deter-
mined by abil ity to pay.” Call ing atten tion to the fact that half of the world’s 
pop u la tion lives on less than two dol lars a day, it was clear to him that “it is the 
age ing but wealthy pop u la tions of the West that will deter mine the direc tion of 
pat ent based R&D in health.”10 Dra hos also cau tioned that a “pat ent-driven cul-
ture” was expand ing in ways that could pro foundly affect the capac ity of inter na-
tional insti tu tions related to agri cul ture to deliver goods in the form of bet ter 
agri cul tural tech nol o gies to devel op ing coun tries.”11 In rela tion to the right to edu-
ca tion, he noted that “it would be sur pris ing if devel op ing coun try needs for access 
to qual ity text books have changed all that much.”12

3 Philips and Firth 2009, 9.
4 Id., 9.
5 Dra hos 2000, 6.
6 Phi lips and Firth 2009, 7.
7 Dra hos 2000, 7.
8 Ibid.
9 Ibid.
10 Ibid.
11 Id., 9.
12 Ibid.
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While the link between intel lec tual prop erty rights and human rights has been 
made, it has been dis cussed almost exclu sively, argues Phi lippe Cul let, in human 
rights forums. There was “a vis i ble imbal ance inso far as the lan guage of human 
rights has not pen e trated intel lec tual prop erty rights insti tu tions, while the lan-
guage of intel lec tual prop erty rights is now reg u larly addressed in human rights 
insti tu tions.”13 More over, for Cul let, the WIPO and the WTO con tin u ally rethink 
the legal frame works that have been adopted, largely with a view to strengthen 
them in favor of intel lec tual prop erty rights hold ers. These two insti tu tions nei ther 
have any spe cific man date to con sider human rights issues nor do they show any 
defi  nite incli na tion to address the human rights impli ca tions of the legal regimes 
they put for ward.14

Sub stan tive dis cus sions on the ‘con flict’ between the IPR and human rights 
regimes were gen er ated as a result of Res o lu tion 2000/7 of the Sub-Com mis sion on 
Human Rights of the UN Eco nomic and Social Coun cil, which had requested a 
report on the afore men tioned.15 A note ver bale was sent to Mem ber States and let-
ters sent to inter na tional orga ni za tions and non-gov ern men tal orga ni za tions on 
6 March 2001, solic it ing infor ma tion that would be rel e vant to the report.16 
Subsequent com men tary by States, non-gov ern men tal actors and schol ars has 
offered some crit i cal insights on the rela tion ship between human rights and intel lec-
tual prop erty. Paki stan’s reac tion was to call for a “com pre hen sive review of the 
intel lec tual prop erty regime” in order to, inter alia, “restore the bal ance between the 
rights of the intel lec tual prop erty hold ers and that of the users”, a call also made by 
UNC TAD, and “to ensure that the imple men ta tion of the intel lec tual prop erty 
agree ment is not in con flict with the rel e vant pro vi sion of the Universal Dec la ra tion 
of Human Rights and the Inter na tional Cov e nant on Eco nomic, Social and Cul tural 
Rights.”17 The Cen ter for Inter na tional Envi ron men tal Law noted that the tra di-
tional bal ance between pub lic and pri vate rights was being tilted toward the lat ter as 
indus try seg ments in soci ety had “attempted to give added – unjus ti fi able – force to 
IPRs by pro mot ing them as nat u ral rights with out lim i ta tion; in other words, rights 
that have a moral force that some how is beyond polit i cal chal lenge.”18 This devel-
op ment denied the “con tin gent nature of IPRs – gov ern ments may, in the inter ests 
of cit i zens, choose not to grant IPRs, or to define them more nar rowly.”19 TRIPS 

13 Cul let 2007, 414.
14 Id., 419.
15 Sub-Com mis sion on Human Rights, Intel lec tual Prop erty Rights and Human Rights, Res. 
2000/7, 3, U.N. Doc. E/CN.4/Sub.2/RES/2000/7 (Aug. 17, 2000) [Here af ter Res o lu tion 2000/7], 
avail able at http://www.un hchr.ch/Hur idocda/Hu rid oc a.nsf/0/c462b62cf8a07b13c125697000467
04e?Open doc u ment. For a detailed dis cus sion of the ori gin of Res o lu tion 2000/7, see Weissb rodt 
and Schoff 2004; Weissb rodt and Schoff 2003.
16 United Nations Eco nomic and Social Coun cil, The Real i za tion of Eco nomic, Social and Cul-
tural Rights,” E/CN.4/Sub.2/2001/12, June 2001.
17 Ibid., para 6.
18 Id., para 30.
19 Ibid.
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http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/c462b62cf8a07b13c12569700046704e?Opendocument


120 6 IP, Human Rights, and Human Secu rity

had shifted the bal ance in favor of IPR pro duc ing com pa nies and coun tries. It called 
for a sys tem atic “sus tain abil ity review” by WTO mem bers in the TRIPS Coun cil of 
the impli ca tions of imple ment ing the Agree ment for the pub lic inter est and sus tain-
able devel op ment, as part of the man dated review of the TRIPS Agree ment.20

The Euro pean Writ ers’ Con gress applauded the affir ma tion by the Sub-Com-
mis sion “that the pro tec tion of moral and mate rial inter ests of authors is a human 
right.”21 The Ger man Jus tice and Peace Com mis sion indi cated that it was study ing 
“the neg a tive impact of the TRIPS Agree ment on the human rights to ade quate 
food, health and the right of peoples to freely dis pose of their nat u ral wealth and 
resources and not to be deprived of their own means of sub sis tence.”22 Green peace 
was con cerned about the Euro pean Union’s Pat ent Direc tive which it felt “would 
explic itly legal ize the con tro ver sial practice of the Euro pean Pat ent Office of 
grant ing “pat ents on life”.23 It was deeply con cerned over the “pat ent ing of plants, 
cells and organs” which had led to inter ven tion in the genome of the human germ 
line, thus break ing “a taboo and abus[ing] human dig nity in a way which is with-
out prec e dent.”24 The Inter na tional Asso ci a tion of Audio-Visual Writ ers noted the 
moral inter ests of authors, referred to in Arti cle 27 of the UDHR and in Arti cle 
6bis of the Berne Con ven tion and the vary ing strength of pro tec tion of moral 
rights of authors from State to State.25 The Inter na tional Fed er a tion of Musi cians 
noted that “the rela tion ship between IPRS and human rights is cru cial” espe cially 
given the emer gence of new audio-visual tech nol ogy in time of the era of glob al-
iza tion.26 It noted that Arti cle 27 of the UDHR, “as it con cerns inter pre tive artists, 
is con stantly being vio lated in both devel oped and devel op ing coun tries.”27

Sub stan tive aca demic com men tar ies on the rela tion ship between human rights 
and IPRs have appeared over the last decade.28 Aca demic com men tar ies have cen-
tered, inter alia, on the fol low ing points: (1) Gen eral link ages between IP and 
human rights; (2) The evo lu tion of IP and human rights regimes sep a rate from 
each other; (3) The appar ent con flict between a view of IP as prop erty rights and 
human rights regimes’ exclu sion of IP rights under the ambit of “prop erty” rights; 
(4) The need to bridge the two regimes; (5) There is no real con flict between the 
two regimes as claimed by some, since the IP incor po rates the goals of the human 
rights regime; and (6) Lacuna in Gen eral Com ment 17 of the CESCR in rela tion to 
Arti cle 15(c) of the Inter na tional Cov e nant on Civil and Polit i cal Rights.

20 Id., para 34.
21 Id., para 35.
22 Id., para 37.
23 Id., para 19.
24 Id., para 45.
25 Id., para 47.
26 Id., para 51.
27 Ibid.
28 See for exam ple Hel fer 2004; Tor re mans 2004.
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6.2  Link age Between Human Rights and Intel lec tual  
Prop erty

Accord ing to Cul let, dif fer ent kinds of links between intel lec tual prop erty rights 
and human rights exist. Pat ent laws have rec og nized the socio eco nomic dimen-
sion to the rights granted and a bal ance must be struck between the inter ests of the 
pat ent holder and the broader inter ests of soci ety. In addi tion, Intel lec tual prop-
erty rights have direct and indi rect impacts on the real i za tion of human rights. For 
exam ple, intel lec tual prop erty rights include eco nomic and moral ele ments and 
the lat ter can be linked to cer tain aspects of human rights. Finally, human rights 
trea ties rec og nize cer tain rights per tain ing to sci ence and tech nol ogy. Indeed, links 
between intel lec tual prop erty rights and human rights have been acknowl edged for 
many decades, as exem pli fied in the sci ence and tech nol ogy-related pro vi sions of 
the Universal Dec la ra tion of Human Rights (Universal Dec la ra tion).

Nev er the less, for Cul let, the main debates con cern ing the links between human 
rights and prop erty rights have focused for a long time on real prop erty rights 
rather than intel lec tual prop erty rights. The adop tion of the TRIPS Agree ment and 
its impli ca tions for devel op ing coun tries—health and food in par tic u lar—had 
“fun da men tally changed the nature of the debate con cern ing intel lec tual prop erty 
rights and human rights.”29

Although the link between intel lec tual prop erty rights and human rights is 
debated, this does not imply that there is no con nec tion between human rights and 
intel lec tual con tri bu tions. On the one hand, exist ing intel lec tual prop erty rights have 
the potential to affect the real i za tion of human rights such as the right to health. On 
the other hand, it is pos si ble to under stand exist ing sci ence and tech nol ogy pro vi sions 
in human rights trea ties, not as pro vid ing a link to exist ing intel lec tual prop erty rights 
but as pro vid ing a basis for the rec og ni tion of the non eco nomic aspects of intel lec tual 
endeavor. For Hel fer, this may have been what was sought in the con text of the adop-
tion of the rel e vant clauses in the Universal Dec la ra tion and the IC ESCR.30

6.3  Sep a rate Evo lu tion of IP and HR Regimes

Audrey Chap man has noted that IP rights and human rights are strange bed fel lows 
that have seldom inter acted with each other his tor i cally. This was due to the fact 
that “Intel lec tual prop erty law yers tend to have little involve ment with human 
rights law, and few human rights spe cial ists deal with sci ence and tech nol ogy 
or intel lec tual prop erty issues.”31 Lau rence Hef fler has noted the need for a 

29 Cul let 2007, 405.
30 Id, 407.
31 Chap man 1998.
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 com pre hen sive and coher ent frame work for intel lec tual prop erty law and pol icy 
and human rights law, which has to be pre ceded by a bet ter under stand ing of the 
attri butes of each.32

The claim that IP rights have evolved from State-granted rights to being univer-
sal human rights has been made with out substantial scru tiny accord ing to Rob ert 
Os ter gard. He makes the case for a hier ar chy of IP rights given that the State’s 
respon si bil ity to pro vide for people’s phys i cal welfare takes pre ce dence over an 
indi vid ual’s right to profit. He advances two argu ments: First, that there exists a 
hier ar chy of intel lec tual objects based on a gen er ally per ceived notion of phys i cal 
welfare. Sec ond, when dis cuss ing IPR, the empha sis must not be exclu sively on 
the rights of pro duc ers; IPR must also be exam ined from the per spec tive of con-
sum ers and the national welfare. These argu ments focused on nations’ attempts to 
ful fill their cit i zens’ basic needs, which were largely grounded in tech nol o gies and 
pro cesses that sus tain phys i cal well being. Con se quently, if cer tain indi vid u als had 
exclu sive con trol of estab lished tech nol o gies, “other indi vid u als may be deprived 
of basic prod ucts that could con trib ute to their bet ter ment.”33

Os ter gard, crit i cally exam ined Lock ean the o ries of prop erty rights and their 
fail ure to pre vent the emer gence of sys tems of monop oly over IP mat ter. He turned 
to util i tar ian argu ments, advanced by Will Kym li ka and John Raw ls, who have 
argued that “the mor ally best acts are the ones that max i mize human welfare” and 
that “the prin ci ple for soci ety is to advance as far as pos si ble the welfare of the 
group, to real ize to the great est extent the com pre hen sive sys tem of desire arrived 
at from the desires of its mem bers,” respec tively.34 How ever, as noted ear lier in 
this work, the util i tar ian view has come under attack and “it is not clear that the 
long-term ben e fits out weigh the short-term draw backs asso ci ated with the monop-
oly right.”35 Os ter gard pro posed that the ‘devel op ment-as-capa bil ity’ approach of 
A mar tya Sen could help over come the neg a tive impacts of the util i tar ian (soci e tal 
ben e fit) approach to IP on the “indi vid ual”. Devel op ment in this view is viewed as 
the exten sion of peoples’ capa bil i ties. This view of devel op ment cen ters on indi-
vid u als rather than soci ety and is con structed to incor po rate three defi  ni tions of 
devel op ment: expan sion of com mod i ties, increase in util ity, and basic needs. The 
capa bil i ties approach to eco nomic devel op ment has attempted “to inte grate all of 
these com po nents while at the same time dem on strat ing the defi cien cies of defin-
ing devel op ment within the con text of one of these con cepts.”36 Osterg aard con-
cluded that

while the pro cess of fur ther tech no log i cal advance ment neces si tates the pro tec tion of 
exclu sive pro duc tion rights that IPR grant, the main te nance and improve ment of human 
phys i cal well-being must be con sid ered when allo cat ing IP rights. The result ing deci sion 

32 Hel fer 2007, 167–179.
33 Os ter gard 1999, 157.
34 Id., 163.
35 Ibid.
36 Id., 168.
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has pro found human rights impli ca tions, given that the Universal Dec la ra tion of Human 
Rights guar an tees IP as a human right. In order to max i mize both the ben e fits derived 
from IP and the phys i cal well-being of its cit i zens, devel op ing and devel oped coun tries 
must work to craft pol i cies that strike a fine bal ance between these val ues. Part of this 
work must include allow ing devel op ing coun tries access to crit i cal tech nol o gies that sup-
port the eco nomic devel op ment of their people. The trade-off for devel oped coun tries is 
that weaker IP pro tec tion in devel op ing coun tries may ulti mately result in lower for eign 
aid require ments as the devel op ing world acquires tech nol o gies that allow it to sus tain 
itself.37

6.4  IP as “Prop erty” Right

The place of pri vate prop erty rights in human rights trea ties and bills of rights has 
been con tro ver sial for decades. The right of prop erty forms part of the norms of 
inter na tional law but its nature and scope have been hotly debated. Peter Dra hos 
exam ined the extent to which the right of prop erty has been rec og nized as a 
human right and con cluded that is dif fi cult to see how intel lec tual prop erty rights 
can be clas si fied as fun da men tal human rights.38 Hav ing traced the evo lu tion of IP 
law from its ter ri to rial phase (devel op ment of national IP sys tems since the four-
teenth cen tury, Ven ice), through the inter na tional phase (the emer gence of inter na-
tional trea ties on IP), and into the global phase (which fea tures the TRIPS 
Agree ment) he con cluded that the links between IP and human rights were “thin at 
best” since “the emerg ing States of medi e val Europe used them for polit i cal ends 
such as cen sor ship or alter na tively as eco nomic tools” and States con tin ued to 
view IP through the prism of eco nomic prag ma tism.39 Fol low ing a sur vey of inter-
na tional human rights instru ments and their bear ing on IP as a prop erty right, he 
observed that while it may be uncon tro ver sial to view the right to prop erty as part 
of the norms of inter na tional law the dif fi cult issues have related to the nature and 
scope of the right. Is it a neg a tive right (the right not to have pos ses sions inter fered 
with) or does it include positive ele ments (the right to acquire prop erty)? The right 
of prop erty can, using a vari ety of legal taxo no mies, be di sag gre gat ed into a num-
ber of dif fer ent types (real, per sonal, equi ta ble, tan gi ble, intan gi ble, doc u men tary, 
non-doc u men tary, and so on). Does the rec og ni tion of a right of prop erty in inter-
na tional law apply with equal force to all the dif fer ent types of prop erty that can 
be iden ti fied? Do all, some or any of these dif fer ent kinds of prop erty rights qual-
ify as fun da men tal human rights?40

Most prop erty rights, he has argued, do not fit into the cat e gory of rights so fun-
da men tal that they merit inter na tional enforce ment. More over, “the absence of the 

37 Id., 177.
38 Dra hos 1999.
39 Id., 357.
40 Ibid.
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gen eral right of prop erty from the IC CPR weak ens the claim that it is part of cus-
tom ary inter na tional law.”41 He con tin ued:

Attempt ing to put the prop erty right into the cat e gory of fun da men tal human rights also 
encoun ters a con cep tual prob lem. Both pri vate inter na tional and pub lic inter na tional law 
rec og nise the right of sov er eign states to reg u late prop erty rights, to adjust them to eco-
nomic and social cir cum stances. Yet this is pre cisely not the way in which we think about 
fun da men tal human rights norms that pro hibit geno cide, tor ture and slav ery, norms that at 
least some schol ars argue are part of cus tom ary inter na tional law. States can not adjust 
these norms to suit their con ve nience. In the case of prop erty, how ever, not only is it con-
ve nient for states to adjust prop erty norms, but it seems vital to the devel op ment of their 
econ o mies that they have the power to do so. It is for this kind of reason that the Euro pean 
Com mis sion on Human Rights con cluded that the grant under Dutch law of a com pul sory 
license in a pat ented drug was not an inter fer ence in the pat ent holder’s rights under Arti-
cle 1 of Pro to col 1 of the Euro pean Con ven tion on Human Rights. The com pul sory 
license was law ful and pur sued a legit i mate aim of encour ag ing tech no log i cal and eco-
nomic devel op ment.42

Could it be, asked Dra hos that the universal rec og ni tion of IPRs some how ren-
ders them universal norms, i.e., human rights? Sim ple rec og ni tion is unsat is fac tory 
as a basis for con clud ing that they are fun da men tal human rights. Another line of 
argu men ta tion is the nat u ral rights argu ment. How ever, can it be argued that IPRs 
are “nat u ral prop erty rights”? A nat u ral right can not be depen dent on legislative 
acts. More over, IPRs are tem po rary rights, not akin to rights to life and lib erty. 
After con sid er ing sev eral lines of argu men ta tion Dra hos con cludes that, “The 
upshot of this short dis cus sion is that the view that all intel lec tual prop erty rights 
are human rights by vir tue of their universal rec og ni tion is prob lem atic.”43 One 
ave nue for build ing a bridge between IPR and human rights is the “instru men tal 
view” accord ing to which “Some rights, then, are instru men tal in secur ing the fea-
si bil ity of claim ing other types of rights.” Fol low ing this view, “human rights 
would guide the devel op ment of intel lec tual prop erty rights; intel lec tual prop erty 
rights would be pressed into ser vice on behalf of human rights.”44 But once again:

[T]he his tory of intel lec tual prop erty does not square with this ideal. It has as much to do 
with pow er ful elites using such priv i leges to obtain eco nomic rents for them selves as it 
has to do with par lia ments work ing on behalf of cit i zens to design rights that max i mise 
social welfare. This should not be sur pris ing. The eco nomic the ory of leg is la tion, the the-
ory of pub lic choice argues that leg is la tion is essen tially a mar ket pro cess in which leg is-
la tors and inter est groups trans act busi ness in a way that sees the pub lic inter est 
sub or di nated to pri vate inter est.45

Dra hos called for a dia log between IP and human rights regime, which has 
been absent his tor i cally since the devel op ment of intel lec tual prop erty pol icy and 
law “has been dom i nated by an epi ste mic com mu nity com prised largely of 

41 Id., 361.
42 Ibid.
43 Id., 367.
44 Id., 368.
45 Ibid.
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tech ni cally minded intel lec tual prop erty law experts.”46 Con se quently, intel lec tual 
prop erty devel oped “into highly dif fer en ti ated and com plex sys tems of rules”, 
influ enced by the nar row and often unar tic u lated pro fes sional val ues of this par tic-
u lar group. “Emblem atic of this par tial ity has been the nar row inter pre ta tion that 
has been given to the moral ity clause in Arti cle 53(a) of the Euro pean Pat ent 
Con ven tion.”47

Cul let has noted that find ing a con sen sus around the notion of a fun da men tal 
right to prop erty has never been pos si ble.48 On the positive side, prop erty rights are 
deemed to fos ter secu rity, to pro vide pro tec tion of the indi vid ual’s auton omy, to 
pro vide a basis for par tic i pa tion in a dem o cratic soci ety, and are seen as con du cive 
to the pro tec tion of other human rights such as the right to pri vacy. On the neg a tive 
side, pri vate prop erty rights may con sti tute a source of inequal ity and con done 
exist ing own er ship pat terns with out tak ing into account their legit i macy. There fore, 
prop erty rights tend to con trib ute to main tain ing the sta tus quo of a very unequal 
dis tri bu tion of wealth. From a dif fer ent per spec tive, it may be asked whether all 
types of prop erty can or should fall within the scope of human rights pro tec tion.

In Europe, the right to prop erty has been accepted as a human right since the 
adop tion of the first Pro to col to the Con ven tion for the Pro tec tion of Human 
Rights and Fun da men tal Free doms. Arti cle 1 of the first Pro to col, which pro vides 
that “[e]very nat u ral or legal per son is enti tled to the peace ful enjoy ment of his 
pos ses sions”, has been ana lyzed on numer ous occa sions by the Euro pean Court of 
Human Rights.49 How ever, there have been com par a tively few cases deal ing with 
intel lec tual prop erty. Accord ing to Cul let, the Euro pean Court of Human Rights 
(ECHR) has spe cifi  cally indi cated that a pat ent falls within the scope of the term 
pos ses sion but “no in-depth anal y sis of the place of intel lec tual prop erty pro tec-
tion in the con text of the Con ven tion has been under taken.”50 The Euro pean Union 
has gone fur ther than the Euro pean Con ven tion of Human Rights with the adop-
tion of its Char ter of Fun da men tal Rights. This Char ter includes not only a right to 
prop erty but also spe cifi  cally pro vides that “[i]ntel lec tu al prop erty shall be pro-
tected.”51 The Char ter falls short of intro duc ing a human right to intel lec tual prop-
erty rights because it is addressed to insti tu tions of the Euro pean Union rather than 

46 Ibid.
47 Id., 370. Dra hos called atten tion to the On com ouse case, which revealed “a for mal is tic treat-
ment of the moral ity cri te rion that did not really engage with the mat ters of prin ci ple that the 
oppo nents in that case were rais ing…This nar row line of inter pre ta tion has per sisted despite the 
fact that there is a strong argu ment that human rights law oper ates to affect the inter pre ta tion of 
Arti cle 53(a).” Ibid.
48 Cul let 2007.
49 Arti cle 1, Pro to col to the Con ven tion for the Pro tec tion of Human Rights and Fun da men tal 
Free doms Paris, 20 March 1952. Avail able on web site of Euro pean Court of Human Rights at 
http://www.echr.coe.int/nr/rdonly res/d5cc24a7-dc13-4318-b457-5c9014916d7a/0/en gli shang-
lais.pdf. Accessed on 2 June 2012.
50 Cul let 2007, p. 410.
51 Arti cle 17(2), Char ter of Fun da men tal Rights of the Euro pean Union, 2000 J.O. (C 364) 12.
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right hold ers. Sim i larly, in India, for exam ple, a fun da men tal right to prop erty was 
included in the Con sti tu tion and it was this that led to the inclu sion of intel lec tual 
prop erty rights in some early judg ments. This sit u a tion changed sub se quently and 
a con sti tu tional amend ment removed this right from the list of fun da men tal rights. 
As per Cul let, “In India, a deci sion was taken to pro vide for a bal ance between 
rights, which puts prop erty below inher ent rights such as the right to health or 
food.”52 In South Africa, the Con sti tu tional Court has deter mined that there was 
no uni ver sally accepted trend toward the pro tec tion of intel lec tual prop erty rights 
in human rights instru ments and bills of rights.53 Dif fer ent coun tries and dif fer ent 
regions of the world had dif fer ent posi tions on the place of sci en tific and cul tural 
con tri bu tions in the human rights frame works. Most coun tries pro tected the eco-
nomic inter ests of authors through intel lec tual prop erty rights such as pat ents and 
copy rights. Fur ther, most coun tries failed to pro tect the moral and eco nomic inter-
ests of intel lec tual con tri bu tions which can not be pro tected under exist ing intel lec-
tual prop erty rights. This was, for instance, the case for tra di tional knowl edge.54

Human rights instru ments like the Universal Dec la ra tion treat real prop erty 
and intel lec tual prop erty sep a rately. Thus, while prop erty rights are addressed in 
 Arti cle 17, cul ture and sci ence come up at Arti cle 27 in the con text of the socio-
economic rights rec og nized in the Universal Dec la ra tion. Fur ther, the right to 
prop erty was not included in the IC ESCR while the rights rec og nized under 
 Arti cle 27 were sub stan tially incor po rated in Arti cle 15(1) of the Cov e nant.

A rare IP case before the ECHR, An he us er-Busch Inc. v. Por tu gal,55 drew atten tion 
to the legal dif fi cul ties of mar ry ing IP and human rights based on the right to prop erty. 
In this trade mark case, an Amer i can com pany (An he us er-Busch) claimed that the 
Portuguese Supreme Court’s deci sion to set aside the reg is tra tion of “Bud we is er” at 
the request of a Czech com pany con sti tuted an expro pri a tion with out com pen sa-
tion of its prop erty. In other words, the deci sion vio lated the Con ven tion for the 
Pro tec tion of Human Rights and Fun da men tal Free doms, which stip u lates that 
“every nat u ral or legal per son is enti tled to peace ful enjoy ment of his pos ses sions” 
and that “no one shall be deprived of his pos ses sions except in the pub lic inter est 
and sub ject to the con di tions pro vided for by law and by the gen eral prin ci ples of 
inter na tional law.”56 A subsequent pro viso stip u lates that these pro vi sions do not 
“in any way impair the right of a State to enforce such laws as it deems nec es sary 
to con trol the use of prop erty in accor dance with the gen eral inter est or to secure 
the pay ment of taxes or other con tri bu tions or pen al ties.”57 The Court held that 

52 Cul let 2007, 411.
53 Id., 411.
54 Ibid.
55 An he us er-Busch Inc. v. Por tu gal (73049/01) [2006] E.T.M.R. (ECHR).
56 Article 1 of Protocol 1 to the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms, 1952.
57 Arti cle 1, Pro to col to the Con ven tion for the Pro tec tion of Human Rights and Fun da men tal 
Free doms Paris, 1952.
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Arti cle 1 was appli ca ble to intel lec tual prop erty, includ ing trade marks, as well as 
to an appli ca tion for reg is tra tion of a trade mark, which gave rise to inter ests of a 
pro pri ety nature (a bun dle of finan cial rights and inter ests). The Court noted that 
this was a case mainly about the way national courts inter preted and applied 
domes tic law in pro ceed ings essen tially between two rival pri vate claim ants. How-
ever, one could not escape the fact that a legal per son brought a case against a 
Supreme Court deci sion and not another pri vate actor. The Court’s rul ing “reflects 
the widely held belief that those who pro duce “intel lec tual prop erty” should in one 
way or another enjoy pro tec tion on the level of human rights.”58

Sev eral crit i cal aspects of this case were high lighted by Klaus Be it er, which 
fore shadow some of the issues raised fur ther below. First, he ques tions whether 
such pro tec tion is best achieved by rec og niz ing a “human right to intel lec tual 
prop erty” as in inte gral ele ment of human right “to be enti tled to the peace ful 
enjoy ment of one’s pos ses sions.”59 He has argued that Arti cle 15(c) of the 
IC ESCR was the desir able form of for mu lat ing the human right of the cre a tor of 
intel lec tual prop erty alluded to, i.e., the right of every one to ben e fit from the pro-
tec tion of the moral and mate rial inter ests result ing from any sci en tific, lit er ary, or 
artis tic pro duc tion of which he is the author. A con cern was that this lat ter right 
does not encom pass the cre a tor’s moral inter ests that safe guard the moral links 
between cre ators and their cre ations. With regard to the cre a tor’s mate rial inter ests, 
from a human rights per spec tive, only those eco nomic inter ests that con trib uted to 
the enjoy ment of the right to an ade quate stan dard of living (Article 11, para. 1, 
IC ESCR) deserved pro tec tion. Be it er has com mented that “the pro tec tion of mate-
rial inter ests in the intel lec tual cre ations do not cover all forms of eco nomic rights 
as pro tected in the exist ing intel lec tual prop erty sys tem but rather the lim ited inter-
ests of authors and inven tors in obtain ing just remu ner a tion for their intel lec tual 
labour.”60 Thus, the scope of mate rial inter ests that should be pro tected is nar rower 
than under the right to prop erty. It may be held that the term of mate rial inter ests 
need not extend over the entire life span of the cre a tor since an ade quate stan dard 
of living can be achieved through a one-time pay ment to the cre a tor. While not 
argu ing that proprietary inter ests should not be exten sive, he makes the point that:

[T]he pro tec tion of any such inter ests is nei ther required nor, as a mat ter of fact, legit i mate 
in terms of human rights. Ulti mately, grant ing human rights pro tec tion to claims not 
firmly grounded in human dig nity may—in the con text of the exer cise of bal anc ing com-
pet ing human rights—be severely det ri men tal to claims that are gen u inely rooted in that 
fun da men tal value.61

Sec ond, Be it er con tin ued, the An he us er-Busch case appeared to accord human 
rights pro tec tion to the whole gamut of intel lec tual prop erty rights reg u larly rec og-
nized. The Court con cluded that Article 1 of Pro to col 1 applied to intel lec tual 

58 Be it er 2008, 714–721.
59 Be it er 2008, 715.
60 Id., 717.
61 Ibid.
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prop erty “gen er ally” after a “rather short review of the sparse case law on the 
issue.”62 Third, Article 15(1)(c) and other human rights are rec og nized as fun da-
men tal, inalien able, and universal rights belong ing to indi vid u als, and under cer-
tain instances, to groups of indi vid u als and com mu ni ties, whereas intel lec tual 
prop erty rights were first and fore most means by which States seek to pro vide 
incen tives for inven tive ness and cre a tiv ity, to encour age the dis sem i na tion of cre-
a tive and inno va tive prod ucts, and to preserve the integ rity of sci en tific, lit er ary, 
and artis tic pro duc tions for the ben e fit of soci ety. In light of this the var i ous IP 
rights lack those char ac ter is tics nec es sary to be included under the rubric of 
human rights. Do trade marks really qual ify for human rights pro tec tion?63 Fourth, 
the right to ben e fit from the pro tec tion of the moral and mate rial inter ests result-
ing from one’s sci en tific, lit er ary, or artis tic pro duc tions can as per the IC ESCR 
also be enjoyed in cer tain cir cum stances by groups of indi vid u als or by com mu ni-
ties, nota bly indig e nous peoples. The lat ter’s inter ests in intel lec tual cre ations 
fall ing “outside the Western model, were not reflected in tra di tional IP rights. The 
legal is tic term prop erty…sug gests that what is sought to be pro tected under the 
lat ter right are clearly cir cum scribed prop erty inter est of indi vid u al ized right 
hold ers rather than vaguely defined com mu nal inter ests in prop erty…”64 Fifth, 
whereas the right to hold IP rights accrues to the holder of IP, the right elab o rated 
in  Arti cle 15(1)(c) accrues solely to the cre a tor thereof. The holder of IP need not 
be the cre a tor. From the per spec tive of human dig nity, “then the holder who is not 
the cre a tor is not enti tled to human rights pro tec tion, as his human dig nity is not 
at stake in rela tion to a work that he has not cre ated him self. Yet the right to prop-
erty would afford him pro tec tion.”65 A final dis turb ing con cern for Be it er was to 
see that a cor po rate actor could claim that their “human right” to prop erty had 
been vio lated before the Euro pean Court of Human Rights. Arti cle 1 of the Pro to-
col did pro vide that “every nat u ral or legal per son is enti tled to the peace ful 
enjoy ment of his pos ses sions.” Thus, this unique pro vi sion grants “human rights” 
to “legal per sons”. The An he us er-Busch deci sion greatly enhanced the risk that 
Arti cle 1 pro tec tion might be granted to trade marks and trade marks appli ca tion. 
“This is regret ta ble. Human Rights, being pre mised on human dig nity, can not 
accrue to legal per sons.”66 Another more appro pri ate field of inter na tional law to 
afford pro tec tion for cor po rate actors may be “that express ing inter na tional law 
stan dards on the min i mum treat ment of aliens.”67 The CESCR com ment on the 
Arti cle 15(1)(c) of the IC ESCR sug gests that the draft ers of the arti cle believed 
that authors of sci en tific, lit er ary, or artis tic pro duc tions were to be “nat u ral 
per sons”.

62 Ibid.
63 Id., 718.
64 Ibid.
65 Id., 719.
66 Be it er 2008, 719.
67 Id., 719.
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6.5  Rec on cil i a tion and the Myth of ‘Con flict’ Between IPR 
and Human Rights

Gros she ide has advanced the the sis that over com ing ten sions between IPR and 
human rights regimes required adopt ing the view that HR always pre vails over 
IPRs. He has pro posed that the IP and HR regimes are com pat i ble—they are after 
the same goal and IPRs are in fact embod ied in the human rights sys tem. The fun-
da men tal chal lenge was to pro tect fun da men tal rights while pro vid ing access.68 
Gros she ide has asked some impor tant ques tions that need to be tack led: Are 
human rights universal or cul tur ally defined? Do any legal con se quences fol low 
from the fact that domes ti cally intel lec tual prop erty belongs to the domain of pri-
vate law and human rights to pub lic law? Are all intel lec tual prop erty rights, seen 
from a human rights per spec tive, of the same rank ing? Con struct ing intel lec tual 
prop erty as human rights implies con struct ing them as abso lute rights—is exe cut-
ing any of these abso lute rights accept able even if it is at the expense of soci ety at 
large? Can human rights such as IPRs are held by cor po rate enti ties? How should 
a proper bal ance be found between the pro tec tion of IPR and access to intel lec tual 
prod ucts pro tected by them? Is the debate about, and the need for, the human 
rights qual i fi ca tion of IPRs equally rel e vant for the devel oped world and the devel-
op ing world?

Rec on cil i a tion of the IP and human rights regimes was taken up by Michael Yu 
and other schol ars.69 After an over view of the draft ing his tory of Arti cle 27 of the 
UDHR and Arti cle 15 of the IC ESCR, Yu dem on strated that many of the fram ers 
of the UDHR and the IC ESCR, fol low ing an explo ra tion of the pro tec tion of inter-
ests in intel lec tual cre ations, “found such a right to be overly com plex, redun dant, 
and sec ond ary to basic human rights.”70 Today, how ever, “the right to the pro tec-
tion of inter ests in intel lec tual cre ations is rec og nized as a human right in the 
UDHR, the IC ESCR, and many other inter na tional or regional instru ments.”71 
Today, what these draft ers ignored or left for another day has become par tic u larly 
impor tant. From pro tec tion of pub lic health to the main te nance of sus tain able food 
sup ply, the ten sion between these para graphs has raised seri ous con cerns among 
the poor, the vul ner a ble, the abused, the pow er less, and the indig e nous—all of 
whom are in great need of human rights pro tec tion. Yu has noted two approaches 
to dis cus sions on the rela tion ship between IP and human rights: that they are in 
con flict and that they are com ple men tary. While these two approaches have their 
ben e fits and dis ad van tages, they ignore the fact that some attri butes of intel lec tual 
prop erty rights are pro tected in inter na tional or regional human rights instru ments, 
while other attri butes do not have any human rights basis at all. Yu took the view 

68 Gros she ide 2010.
69 Yu 2007, Brown 2010.
70 Id., 1123.
71 Ibid.
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that some attri butes of intel lec tual prop erty rights are, indeed, pro tected in inter na-
tional or regional human rights instru ments and under scored the impor tance of 
using dif fer ent approaches to resolve two dif fer ent sets of con flicts: exter nal con-
flicts (con flicts at the inter sec tion of the human rights and intel lec tual prop erty 
regimes) and inter nal con flicts (con flicts between rights within the human rights 
regime).72 He has argued that it is impor tant to dis tin guish between the human 
rights and non-human rights aspects of intel lec tual prop erty pro tec tion. Focus ing 
on Arti cle 27(2) of the UDHR and Arti cle 15(1)(c) of the IC ESCR, he explores the 
nature and scope of the right to the pro tec tion of inter ests in intel lec tual cre ations. 
He con sid ers that, under the prin ci ple of human rights pri macy, the pro tec tion of 
the non-human rights aspects of intel lec tual prop erty pro tec tion should be sub or di-
nated to human rights obli ga tions in the event of a con flict between the two.73

The idea of a con flict between the human rights regime and IP regime has been 
chal lenged.74 Rose mary Coo mbe, for exam ple, has noted that there is already a 
case to be made that IP rights are part of human rights, though she rec og nizes they 
are rarely treated as such.75 Writ ing from the per spec tive of a lack of atten tion to 
cul tural rights, Coo mbe con sid ered Arti cle 15 of the CESCR as one of the four 
cul tural rights that are to be respected with regard to three pro scribed under tak-
ings. Under Arti cle 15(2) of the CESCR, the steps taken by the State party to 
respect IPRs “shall include those nec es sary for the con ser va tion, the devel op ment, 
and the dif fu sion of sci ence and cul ture.”76 Most States party to the CESCR report 
devel op ments in intel lec tual prop erty pro tec tions pur su ant to their report ing obli-
ga tions under the CESCR (rather than under the CCPR), “which indi cated that 
there was an inter na tional practice and poten tially a cus tom ary norm of rec og niz-
ing IPRs as cul tural rights in inter na tional human rights law.”77 She has rec og-
nized impor tant impli ca tions stem ming from this in rela tion to the rec og ni tion of 
indig e nous knowl edge.

If cul ture were viewed as the sum total of a soci ety’s cul tural cap i tal, then “cul-
tural devel op ment” may mean “more cul ture” in the sense of encour ag ing more cre a-
tive activ ity, more cul tural prod ucts, and thus more intel lec tual prop er ties (lit er ary, 
artis tic, musical, and cin e mat o graphic works as well as tech no log i cal inno va tions). 
How ever, if the right to cul ture was under stood as the right to “one’s own cul ture” 
then cul tural devel op ment may have a dif fer ent mean ing. Under the third under stand-
ing of cul ture, the right of a group to main tain its cul tural integ rity might take pre ce-
dence over the rights of cul tural cre ators in the wider soci ety, and the group might 
choose to restrict access to and use of ele ments of its cul tural her i tage in the expres-
sive and sci en tific works of oth ers if doing so was deemed nec es sary to preserve the 

72 Id., 1045.
73 Id., 1046.
74 Hau gen 2007, 60; Hel fer 2003.
75 Coo mbe 1998, 59.
76 Id., 65.
77 Ibid.
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group’s iden tity. Cer tain exer cises of these cul tural rights and rights to cul tural iden-
tity, how ever, might also be seen to restrict improp erly free dom of expres sion and the 
free flow of infor ma tion in the larger soci ety and thus to vio late sig nifi  cant polit i cal 
and civil rights.78 Global insti tu tional divi sions of labor reit er ate and mir ror these 
con flict ing under stand ings of cul ture and their lack of rec on cil i a tion.79

The WTO’s reac tion to Res o lu tion 2000/7 noted that “human rights of indi vid u-
als and pub lic inter est” were tra di tional foun da tions of intel lec tual prop erty pro-
tec tion and looked at how they were reflected in mul ti lat eral IP law.80 The WTO 
noted that human rights and the equal treat ment of authors and inven tors, on the 
one hand, and pub lic inter est, on the other hand, remain the under pin nings of the 
IP sys tems. Whereas civil law tra di tions empha sized more of the first and the com-
mon law empha sized more of the sec ond, “it would appear that these two con cep-
tual start ing-points are com ple men tary rather than mutu ally exclu sive.”81 An 
objec tive of IP was to pro mote long-term pub lic inter est by means of pro vid ing 
exclu sive rights to hold ers for a lim ited dura tion of time. It acknowl edged that 
“dur ing the course of the term of pro tec tion, there is potential for con flict between 
these two con sid er ations, which can also mir ror dif fer ences between the inter est of 
right hold ers and users.”82 The chal lenge of the national and inter na tional rule 
maker was to find the opti mal bal ance between var i ous com pet ing inter ests with a 
view to max i miz ing the pub lic good, while meet ing also the human rights of 
authors and inven tors. Arti cle 7 of the TRIPS empha sizes the need for bal ance.”83 
An opti mal bal ance could be achieved by “prop erly deter min ing the defi  ni tion of 
pro tect able sub ject mat ter, scope of rights, per mis si ble lim i ta tions and the term of 
pro tec tion.”84 The TRIPS was a min i mum rights agree ment “that leaves a fair 
amount of lee way to Mem ber coun tries to imple ment its pro vi sions within their 
own legal sys tem and practice and fine tune the bal ance in light of domes tic pub lic 
pol icy con sid er ations.”85 Rights under UDHR Arti cles 27(2) and 15(1)(c) of the 
IC ESCR along with other human rights “will be best served, tak ing into account 

78 Id., 74.
79 Coo mbe notes that WIPO, “…has not his tor i cally been sym pa thetic to the con cerns of minor-
i ties and indig e nous peoples. Indeed, less than a decade ago, the Direc tor Gen eral of WIPO 
informed the United Nations Human Rights Cen tre that it did not rec og nize the stand ing of 
indig e nous peoples in intel lec tual prop erty mat ters…” Id., 76.
80 UN Eco nomic and Social Coun cil (2001), “The Real i za tion of Eco nomic, Social and Cul-
tural Rights: Intel lec tual Prop erty Rights and Human Rights,” Report of the Sec re tary-Gen eral. 
Sub-Com mis sion on the Pro mo tion and Pro tec tion of Human Rights, 52nd Ses sion, June 2001, 
E/CN.4/Sub.2/2001/12, par as 16–28. See Moon 2011, who looks at dis pro por tion ately adverse 
impacts of WTO rules on the human rights of indi vid u als or groups who are pro tected under 
human rights law from dis crim i na tion. See gen er ally, Gar cia 1999; Hest er mey er 2007.
81 Ibid.
82 Id., para 21.
83 Ibid.
84 Id., para 22.
85 Ibid.
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their inter de pen dent nature, by reach ing an opti mal bal ance within the IP sys tem 
and by other related pol icy responses. Human rights can be used—and have been 
and are cur rently being used—to argue in favour of bal anc ing the sys tem either 
upwards or down wards by means of adjust ing the equal rights or by cre at ing new 
rights.”86 The best way to serve the objec tives of human rights was at the end of 
the day a mat ter of social and eco nomic anal y sis and empir i cal evi dence. The 
prob lem of find ing a bal ance was par tic u larly acute in the case of pat ents on phar-
ma ceu ti cal prod ucts and TRIPS rep re sented an effort to find an appro pri ate bal-
ance between rights hold ers and users. The WTO noted a num ber of pro vi sions in 
TRIPS which enabled gov ern ments to imple ment their IP regimes in favor of 
imme di ate and long-term pub lic health con sid er ations. It acknowl edged also the 
issue of tra di tional knowl edge and noted the impos si bil ity of pat ent ing infor ma-
tion that was already in the pub lic domain. It noted TRIPS’ silence on the topic of 
bio di ver sity, which “leaves gov ern ments free to leg is late in accor dance with the 
require ments of the CBD on these mat ters.”87

Rob ert Ander son and Hanu Wager, both Coun sel ors at the WTO, have defended 
the WTO against mis per cep tions that the WTO sys tem was at odds with human 
rights. They were con cerned with basic ques tions con cern ing the over all sig nifi -
cance of trade, trade lib er al iza tion, and the role of the WTO for human rights and 
devel op ment. The con cept of ‘human rights’ they have used included civil and 
polit i cal rights and they empha sized “the his toric impor tance of free dom to par tic-
i pate in mar kets (absent pri vate or pub licly imposed dis tor tions) as an aspect of 
civil and polit i cal rights.”88 Their argu ment was that: (1) the rules and pro ce dures 
of the WTO are directly sup port ive of civil rights in the sense of free dom to par tic-
i pate in mar kets and free dom from arbi trary gov ern men tal pro ce dures; and (2) the 
sys tem also makes an essen tial con tri bu tion to devel op ment and to the real i za tion 
of broader eco nomic, social, and cul tural rights, by stim u lat ing eco nomic growth 
and thereby help ing to gen er ate the resources that are needed for the ful fill ment of 
such rights. They reit er ated posi tions noted by the WTO above. They also exam-
ined devel op men tal needs from the per spec tive of com pe ti tion law, which aimed 
to pro mote the effi cient and com pet i tive oper a tion of mar kets and to rem edy cer-
tain defi cien cies or ‘mar ket fail ures’ that would otherwise arise in the oper a tion of 
mar kets. These defi cien cies or fail ures resulted, first and fore most, from anti-com-
pet i tive prac tices of firms such as car tels and col lu sive prac tices, abuses of a dom i-
nant position or monop o li za tion, and merg ers that cre ate a dom i nant position or 
otherwise sti fle com pe ti tion. It entailed a lim ited but impor tant degree of gov ern-
ment inter ven tion to ensure the proper func tion ing of mar kets in the pub lic inter-
est. While the need for com pe ti tion pol icy was typ i cally explained in eco nomic or 
util i tar ian terms; how ever, it could also be explained in con sti tu tional or human 
rights terms, par tic u larly as being nec es sary for the ful fill ment of eco nomic, 

86 Id., para 23.
87 Id., para 28.
88 Ander son and Wager 2006.
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social, and cul tural rights. Rec og niz ing the threat posed by anti-com pet i tive prac-
tices to the welfare of cit i zens, com pe ti tion laws were some times con ceived as 
serv ing a con sti tu tional func tion in respect of the mar ket econ omy, ensur ing that 
the rights and free doms of cit i zens are not under mined through prac tices such as 
those dis cussed above. This role of com pe ti tion law was cap tured by the US 
Supreme Court in its opin ion in a land mark anti-trust case, United States v Top co 
As soc. Inc.: “Anti trust laws … are the Magna Carta of free enter prise. They are as 
impor tant to the pres er va tion of eco nomic free dom and our free enter prise sys tem 
as the Bill of Rights is to the pro tec tion of our [other] fun da men tal free doms.”89

The well-known Max Planck Insti tute noted in its reac tion to the UN Sec re tary 
Gen eral’s report of 2001, the rela tion ship between intel lec tual prop erty rights and 
other human rights is “that of find ing the proper bal ance rather than that of a con-
flict.”90 It con tin ued:

56. The dif fer ent human rights do and must com ple ment each other. In this respect, the 
fol low ing remarks seem essen tial: intel lec tual prop erty rights have since ever been char ac-
ter ized by the effort of bal anc ing the authors’ and inven tors’ rights against the pub lic inter-
est; for exam ple, in the field of copy right, the exclu sive rights are lim ited in favor of the 
pub lic inter est, and this exer cise of find ing the right bal ance by means of deter min ing the 
lim i ta tions of and excep tions to exclu sive rights has been part of any copy right leg is la tion 
since the very begin ning of the exis tence thereof. The same is true for the fix a tion of the 
term of pro tec tion, which is lim ited in time, as opposed to the dura tion of prop erty rights 
in mate rial objects. In addi tion, not all cre a tive efforts are pro tected by copy right, in par-
tic u lar not ideas, meth ods, style or mere infor ma tion or news of the day as such.
57. Another aspect of the com ple men tar ity of intel lec tual prop erty and human rights 
which must not be for got ten is the fact that exclu sive rights of authors and inven tors 
them selves even have been jus ti fied by the pub lic inter est, as may be seen from the US 
Con sti tu tion of 1787, accord ing to which the pro gress of sci ence and use ful arts shall be 
pro moted “by secur ing for authors and inven tors for lim ited times the exclu sive rights to 
their respec tive writ ings and dis cov er ies.” In con ti nen tal law coun tries, authors’ and inven-
tors’ rights have been jus ti fied by the phi los o phy of nat u ral law, fol low ing eh thought that 
the results of their work are the nat u ral prop erty of authors and inven tors.
58. Another aspect…which seems essen tial….is the fact that reg u larly, it is only the exclu-
sive rights rec og nized in favour of the author which allow him to make a living on the 
basis of the exploi ta tion of his cre ations. Equally, in the field of pat ents, it is on the exclu-
sive rights rec og nized in favour of the inven tor which allow him to invest in research 
regard ing for exam ple new phar ma ceu ti cal prod ucts or med i cal pro ce dures; with out the 
pos si bil ity to amor tise the high cost invested in such research, no one would even under-
take to try to find new phar ma ceu ti cals or other prod ucts which then may ben e fit to 
every body.91

Sim i lar posi tions were expressed in the Euro pean Com mis sion’s reac tion to the 
res o lu tion 2000/7 of the Sub-Com mis sion on Human Rights  request ing a report 
on intel lec tual prop erty and human rights. The EU Com mis sion’s com ments are 
instruc tive and are repro duced at length below. The Com mis sion wel comed the 

89 Id., 2006, 734. See United States v. Top co As socs., Inc., 405 U.S. 596 (1972).
90 UN Eco nomic and Social Coun cil  2001, para 56.
91 Ibid.
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reflec tion that was trig gered by the request but was “more cau tious about its gen-
eral thrust” for the Res o lu tion “assumes that the pro tec tion of Intel lec tual Prop erty 
Rights….as embod ied in the Agree ment on Trade-Related Aspects of Intel lec tual 
Prop erty Rights… con flicts, in one way or another, with a num ber of Human 
Rights.”92 Res o lu tion 2000/7 had:

Not(ed)… that actual or potential con flicts exist between the imple men ta tion of the TRIPS 
Agree ment and the real i za tion of eco nomic, social and cul tural rights in rela tion to, inter 
alia, imped i ments to the trans fer of tech nol ogy to devel op ing coun tries, the con se quences 
for the enjoy ment of the right to food of plant vari ety rights and the pat ent ing of genet-
i cally mod i fied organ isms, “bio-piracy” and the reduc tion of com mu ni ties’ (espe cially 
indig e nous com mu ni ties’) con trol over their own genetic and nat u ral resources and cul-
tural val ues, and restric tions on access to pat ented phar ma ceu ti cals and the impli ca tions 
for the enjoy ment of the right to health,

The Res o lu tion went on to State that it:

1. Affirms that the right to protection of the moral and material interests resulting from 
any scientific, literary, or artistic production of which one is the author is, in accord-
ance with article 27, paragraph 2, of the Universal Declaration of Human Rights and 
article 15, paragraph 1 (c), of the International Covenant on Economic, Social and 
Cultural Rights, a human right, subject to limitations in the public interest;

2. Declares, however, that since the implementation of the TRIPS Agreement does not 
adequately reflect the fundamental nature and indivisibility of all human rights, 
including the right of everyone to enjoy the benefits of scientific progress and its 
applications, the right to health, the right to food and the right to self-determination, 
there are apparent conflicts between the intellectual property rights regime embodied 
in the TRIPS Agreement, on the one hand, and international human rights law, on the 
other…93

The UN Sub-Com mis sion in a subsequent res o lu tion, 2000/21, on Intel lec tual 
Prop erty and Human Rights:

Reminds all Gov ern ments of the pri macy of human rights obli ga tions under inter na tional 
law over eco nomic pol i cies and agree ments, and requests them, in national, regional and 
inter na tional eco nomic pol icy forums, to take inter na tional human rights obli ga tions and 
prin ci ples fully into account in inter na tional eco nomic pol icy for mu la tion
Urges all Gov ern ments to ensure that the imple men ta tion of the TRIPS Agree ment does 
not neg a tively impact on the enjoy ment of human rights as pro vided for in inter na tional 
human rights instru ments by which they are bound;
Also urges all Gov ern ments to take fully into account exist ing State obli ga tions under 
inter na tional human rights instru ments in the for mu la tion of pro pos als for the ongo ing 
review of the TRIPS Agree ment, in par tic u lar in the con text of the Min is te rial Con fer ence 
of the World Trade Orga ni za tion to be held in Doha in Novem ber 2001;

92 Euro pean Com mis sion (2001), “Sub mis sion to the United Nations Sec re tary Gen eral from the 
Ser vices of the Euro pean Com mis sion with Regard to Res o lu tion 2000/7 and the Request for a 
Report on Intel lec tual Prop erty Rights and Human Rights.” 31 July 2001.
93 UN Sub-Commission on the Promotion and Protection of Human Rights, “Intellectual 
Property Rights and Human Rights,” Resolution 2000/7, E-CN_4-RES-2000-7.doc.
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Calls upon States par ties to the Inter na tional Cov e nant on Eco nomic, Social and Cul tural 
Rights to ful fill the duty under arti cle 2, par a graph 1, arti cle 11, par a graph 2, and arti-
cle 15, par a graph 4, to coop er ate inter na tion ally in order to real ize the legal obli ga tions 
under the Cov e nant, includ ing in the con text of inter na tional intel lec tual prop erty 
regimes94

In its delib er a tions and in its Res o lu tion 2000/1 the UN Sub-Com mis sion drew 
atten tion to a report on “The Real i za tion of Eco nomic, Social And Cul tural Rights: 
Glob al iza tion and its Impact on the Full enjoy ment of Human Rights,” by Spe cial 
Rap por teurs J. Ol o ka-Ony an go and Deep i ka U da gam a, which itself cited the cri-
tiques of Pro fes sor Joseph Sti glitz regard ing the North–South divide as fol lows:

Again Prof. Sti glitz pro vides the most lucid exam i na tion of what would com prise a gen u-
ine regime of trade lib er al iza tion: “But trade lib er al iza tion must be bal anced in its agenda, 
pro cess and out comes, and it must reflect the con cerns of the devel op ing world. It must 
take in not only those sec tors in which devel oped coun tries have a com par a tive advan tage, 
like finan cial ser vices, but also those in which devel op ing coun tries have a spe cial inter est, 
like agri cul ture and con struc tion ser vices. It must not only include intel lec tual prop erty 
pro tec tions of inter est to the devel oped coun tries, but also address issues of cur rent or 
potential con cern for devel op ing coun tries, such as prop erty rights for knowl edge embed-
ded in tra di tional med i cines, or the pric ing of phar ma ceu ti cals in devel op ing coun try mar-
kets.”95 [empha sis added]

The EU Com mis sion, com ment ing on Res o lu tion 2000/7 was of the opin ion 
that IPRs, “includ ing TRIPs, and wider pub lic pol icy objec tives, such as human 
devel op ment, pro tec tion of human rights, health, envi ron ment and tra di tional 
knowl edge can be mutu ally sup port ive if all the rel e vant inter na tional fora work 
together in a co-oper a tive spirit.”96 After call ing atten tion to the foun da tions of 
IPR in Arti cle 27.2 of the UDHR and Arti cle 15.1(c) of the IC ESCR, the Com-
mis sion noted that TRIPS obliges WTO mem bers to pro vide for sub stan tive 
IPR pro vi sions in their domes tic leg is la tions as well as enforce ment mea sures. 
“A num ber of indi vid ual eco nomic human rights are directly enshrined in sev-
eral pro vi sions of the TRIPS Agree ment,97 and illus trate the prin ci ples of the 
UND HR and the IC ESCR.”98 It called atten tion to the fact that a num ber of 
coun tries which “never pre vi ously rec og nized many of these rights, have now 
done so, for the first time” by adher ing to the TRIPS Agree ment. There fore, 
TRIPS has fos tered the inter na tional real i za tion, secur ing, and respect of cer-
tain human rights.

The Com mis sion drew atten tion to the human rights com po nent of IPRs in the 
form of a right to prop erty going back to the French rev o lu tion of 1789 and the 

94 UN Sub-Com mis sion on the Pro mo tion and Pro tec tion of Human Rights, “Intel lec tual Prop-
erty Rights and Human Rights,” Res o lu tion 2000/, E-CN_4-SUB_2-RES-2000-7.doc.
95 Ol o ka-Ony an go and U da gam a 2000, para 19. See work cited by Pro fes sor Sti glitz 1999 at 
387.
96 Ibid.
97 Arti cles 3, 4 and Part II I on Enforce ment, as per the Com mis sion, para 1.
98 UN Eco nomic and Social Coun cil 2001, Id.
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Amer i can Con sti tu tion of 178799; “Human Rights and the equi ta ble treat ment of 
authors and inven tors, on the one hand and the pub lic inter est to have access and 
to ben e fit from these cre ations and dis cov er ies, on the other hand, are the two pil-
lars of the IP sys tem.”100 Coun tries had reflected these two pil lars in their national 
sys tems, with civil law-based sys tems tend ing to empha size the former, while 
com mon-law-based sys tems tend to empha size more the lat ter. It was also clear 
that the social objec tives behind dif fer ent areas of IP law var ied: trade mark laws 
con cen trated more on con sumer pro tec tion, and ensur ing fair com pe ti tion; copy-
right was designed to encour age cre a tive works and pat ent laws pro moted tech no-
log i cal inno va tion and served as a means to pro vide finance for research and 
devel op ment.101 The Com mis sion con tin ued:

6. The goal of patent and similar IP systems is to promote long-term public interest by 
means of providing exclusive rights to holders for a limited duration of time. Upon 
expiration of this period of protection, the protected works and inventions fall into 
the public domain and all are free to use them without prior authorization of the right 
holder. During the term of protection, there is potential for conflict between the exclu-
sive rights of the right holder and the desire of users/consumers for access. The chal-
lenge always facing the IP system is how to provide the best balance between these 
two considerations. This is reflected in Article 7 of TRIPS… and in the tensions inher-
ent in the goals of Article 15.1(a) and (b), on the one hand, and Article 15.1 (c), on the 
other, of the ICESCR.

7. The Preamble of the WTO Agreement to which the TRIPS Agreement is an annex, 
states that member countries’ recognize the “need for positive efforts designed to 
ensure that developing countries, and especially least developed countries among 
them, secure a share in the growth in international trade commensurate with the 
needs of their economic development.” This is further elaborated in the TRIPS 
Agreement itself where the public interest aspect of IP protection is emphasized 
in Article 7 which states that “the protection and enforcement of intellectual prop-
erty rights should contribute to the promotion of technological innovation and to 
the transfer and dissemination of technology, to the mutual advantage of produc-
ers and users of technological knowledge and in a manner conductive to social and 
economic welfare, and to a balance of rights and obligations.” The fact that such 
goals are singled out in a separate and specific provision of the TRIPS Agreement 
shows the importance attached to these principles by the WTO Members. Thus when 
considering the policy underlying IP protection, i.e., the balance between rights of 
the creator/inventor and the rights of the public/consumer, the objectives stated in 
Article 7 should be a decisive guide in the interpretation of the TRIPS Agreement. 
More importantly, the case law of the WTO Appellate Body emphasizes consist-
ently that such goals are an essential yardstick in interpreting other provisions of the 
Agreement.

99 The Law of 1791 in France stated that “the prop erty of the work which is born of the writer’s 
thought is the most sacred, the most legit i mate, the most unas sail able and the most per sonal of all 
prop er ties.” The US Con gress in 1787 jus ti fied its legislative pow ers over IP on the basis of the 
need “to pro mote the pro gress of sci ence and use ful arts, by secur ing for lim ited times to authors 
and inven tors the exclu sive right to their respec tive writ ings and dis cov er ies.” Id., para 5.
100 Euro pean Com mis sion 2001, para 5.
101 Ibid.
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8. In addition, many have rightly argued that the WTO and the TRIPS Agreements are 
also, in a way human rights agreements, since they enhance “due process and prop-
erty rights of economic actors.” Good examples of this would be Article 3 (national 
treatment) and Article 4 (Most-Favored Nation) of the TRIPS Agreement, which can 
be said to be expressions of the principle of non-discrimination enshrined in Article 2 
of the UDHR and Article 2.2 of the ICESCR, that “[t]the States Parties (…) under-
take to guarantee the rights (…) will be exercised without discrimination of any kind 
as to (…) national (…) origin. (…)”.

9. It is, moreover, important to note that the balance sought by the TRIPS Agreement 
goes beyond the point of its inception, extending also to its implementation phase. 
Article 8 of the TRIPS Agreement, for example, provides that “Members may, in 
formulating or amending their laws and regulations, adopt measures necessary to 
protect public health and nutrition, and to promote the public interest in sectors of 
vital importance to their socio-economic and technological development, provided 
that such measur5es are consistent with the provisions of this Agreement.” As argued 
elsewhere, countries have certain flexibility to reconcile the requirements of differ-
ent human rights, according to their own understanding, with those of the TRIPS 
Agreement. This is clearly reflected in the compromise embedded in Article 8 of the 
TRIPS Agreement.

10. The Resolution claims that the Human Development Reports of 1999 and 2000 have 
identified circumstances where the implementation of the TRIPS Agreement can be 
said to constitute contraventions of International Human Rights Law. After a consid-
eration of the reports in question, the Commission services consider that this state-
ment is unsupported and, indeed, could be prejudicial. A number of the specific issues 
raised in the resolution are considered in the following sections.

11. The Commission services are committed to ensuring a high standard for the pro-
tection of human health in the development and implementation of its policies and 
actions. Human health is closely related and inter-related to issues of trade, develop-
ment, and poverty. The health status of a population is essential for the development 
of a country, while improved development and the increased prosperity and resources 
it brings, are vital for the promotion of public health. By facilitating the creation of a 
more open trading system, the WTO and the TRIPS Agreement may help provide the 
increased development opportunities necessary for promoting human health.

12. The lack of access to medicines in general in the developing and least developed 
countries is, to a large extent, dependent on poverty. The limited research into dis-
ease which affect the Third World, poor health infrastructure and inadequately funded 
healthcare services and prevention and delivery systems are important factors in this 
respect. The reasonable solution to the current health crisis is not to change the IP sys-
tem, but rather to develop all the elements necessary to improve health standards. This 
includes making the best possible use of the flexibility which the TRIPS Agreement 
already provides. Many pharmaceutical companies offer medical and pharmaceutical 
products at significant discounts to developing and least developed countries. In many 
cases, the countries concerned do not have patent protection legislation, or conversely, 
the companies involved do not apply for a patent protection where the possibility does 
exist. This ensures that the knowledge regarding how this medicine was prepared etc. 
is easily available and could be used in such countries for the development of their 
own versions of these products. However, this presupposes the means to utilize this 
knowledge to prepare such products. In practice, developing – a particularly least 
developed – countries rarely possess the know-how and funding capacity to be able 
to take advantage of this knowledge. It is, therefore, important to focus on developing 
and strengthening this capacity.

13. An important part of IP policy is that governments take appropriate measures in other 
areas of economic and social policy that enable the society to benefit from the IP sys-
tem and to prevent its abuse. It should be firmly borne in mind that companies are 
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keen to avoid a situation where patented products made available at reduced price in 
one less developed country are reimported back into another more developed country 
where that product earns a higher market price. These companies rely on these (higher 
cost, developed) markets, and the patents they have obtained therein, to protect their 
products for a sufficient period to recoup the costs of research and development and to 
accumulate sufficient resources to finance the next generation of products.

14. The solution to this problem is to address such issues as the need to develop research 
and development programs into diseases prevalent in the developing and least 
developed countries. It is fair to say, that up-to-now, these diseases have often been 
neglected. Such a solution is unlikely to be met by the private sector alone as the pur-
chasing power in the countries affected is often too low to achieve the necessary econ-
omies of scale required to even break even. Moreover, any incentive for such research 
and development that could be offered by IPRs, would be eliminated if effective IP 
protection for the final products were to be denied. This solution will require the 
development of initiatives, and significant funding, from the international community. 
Such initiatives are beginning to take place under the aegis of organizations such as 
the UN and the WHO and the Commission services are also fully involved.

15. The Commission services are of the opinion that the TRIPS Agreement should not 
burden developing countries with onerous obligations, but rather establishes a mini-
mum level of agreed provisions which will ensure adequate IP protection. Developing 
countries already have a relatively wide margin of discretion in implementing the 
TRIPS. This flexibility should be adequate to enable developing countries to set up 
intellectual property regimes which not only meet their policy needs, but also respond 
to their public health concerns. Developed countries and the EC are generally also 
willing to provide technical assistance in this area.

16. Article 8 of TRIPS, entitled “Principles”, recognizes that “Members may, in for-
mulating or amending their laws and regulations, adopt measures necessary to pro-
tect public health and nutrition, and to promote the public interest in sectors of vital 
importance to their socio-economic and technological development, provided that 
such measures are consistent with the provisions of this Agreement.” The relevance of 
IP protection for the development of developing and least developed countries (LDCs) 
was acknowledged at a seminar on intellectual property which took place at the UN 
LDC conference in May 2001 in Brussels

17. The EC is an active participant in the ongoing debate on access to medicines. 
Discussions on alternatives such as differential pricing, with the objective of supply-
ing the cheapest possible medicines to the poorest countries, are gaining momentum 
in different fora. The EC strongly believes that mutually satisfactory solutions for 
developing countries can be found without substantially altering either the founda-
tions of IPR protection, of the TRIPS Agreement.

Right to Food and Genetically Modified Organisms

18. In a similar vein to that of access to the right to health, the question of the right to 
food widely exceeds the framework of intellectual property rights. Adequate access to 
food clearly depends largely on factors unrelated to the world of intellectual property, 
such as agricultural productivity, adequate infrastructures, weather conditions, peace, 
and stability.

19. Nevertheless, one element of IP which is relevant to the right to food relates to access 
to plant varieties. Article 27.3 of the TRIPS Agreement grants flexibility in the han-
dling of new plant varieties as part of the specific provisions on biotechnology. While 
members may refuse patents on plants and animals, if this is the case, then there 
must be alternative means of protection provided, a so-called “effective sui-generis” 
system, for new plant varieties. Indeed, such systems may offer greater flexibility 
than the patent system and countries which have such systems usually incorporate 
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a breeders’ exemption and the so-called “farmers’ privilege.” The latter ensures that 
farmers can re-sow on their own land protected varieties they have grown with-
out having to purchase new seed each year. A review of Article 27.3 by the TRIPS 
Council is currently taking place.

20. Although having some bearing on the discussion over access to food as mentioned 
in the previous paragraph, the concern over the patenting of genetically modified 
organisms has to be recognized as part of a much larger discussion on the role of 
biotechnology and genetic modification in today’s world. Issues related to whether 
or not research into technology should take place and, if so, how the results of such 
research should be commercialized or exploited are not related to intellectual property 
in general or the TRIPS Agreement in particular. These issues have to be decided by 
countries themselves. The only IP issue at stake in this debate is whether or not the 
inventor of a biotechnological invention should have the right to prevent other people 
from using his invention for the limited period of the patent’s life. The granting of a 
patent does not in any way signify authorization to exploit an invention if there are 
regulatory or other objections. Governments can legislate on the production and distri-
bution of products, including those covered by such patents, on the basis of any pub-
lic policy considerations, such as public order, morality, health, and the environment. 
Finally, it should be noted that the IP protection offered to certain genetically modi-
fied organisms has contributed significantly to their development and widespread dis-
tribution. Leaving aside any doubts about its safety, this technology has had a major 
impact in the fight to eradicate famine in countries like China.

Protection of Traditional Knowledge

21. Article 8(j) of the Convention on Biological Diversity requires Parties, under certain 
conditions, to protect Traditional Knowledge (TK), innovations and practices of indig-
enous and local communities relevant for the conversation and sustainable use of bio-
logical diversity while encouraging the equitable sharing of the benefits arising from 
their use. This provision does not specify the means by which Parties can achieve this 
objective. However, the Article 8(j) group, in the CBD framework, has the task of 
clarifying the implications of this provision and to facilitate its concrete application.

22. The TRIPS Agreement mainly incorporates IPRs which have already been regulated 
under other international agreements, such as those falling under the auspices of 
WIPO. TRIPS is silent on the issue of TK. However, nothing in the TRIPS Agreement 
prevents WTO Members from setting up a protection system by (a) applying their 
existing intellectual property regimes to TK (to the extent that such regimes care 
adequately for this task) or (b) through the creation of a specific regime for the pro-
tection, regulation of access, enforcement of rights and attribution of rewards from 
the use of TK. A number of countries and regional organizations have already set up 
national or regional regimes for the protection of TK. Others have accommodated 
their patent laws so as to prevent abusive patenting of TK to ensure sharing of benefits 
arising from the use of TK.

23. Under the principles contained in TRIPS, the patenting of Traditional Knowledge 
should, in principle, not be possible. TK, usually, does not fulfill the basic criteria for 
patentability (novelty or inventiveness). The situation is different when TK, is used as 
a basis for further innovations. In such cases, these innovations are patentable, inde-
pendently of the need to fulfill any accompanying national requirements to obtain 
authorization from the owners of the TK form which the invention is derived and to 
reward them for the use of it or share the benefits of its use. In this respect, the EU 
Biotechnology Directive (98/44/EU), in is recital 27, encourages the mention of the 
geographic origin of biological material in the patent application, along the lines indi-
cated by Article 16(5) of the CBD. Where misappropriation of TK has taken place, 
this has been a result of the incorrect application of patentability criteria in individual 
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cases. In such cases, the patents concerned can, and have been, invalidated (cf. the 
‘Neem tree oil’ case).

24. On several occasions, the EC has indicated that it is in favor of measures for the pro-
tection of traditional knowledge, such as development of databases containing infor-
mation relating to TK, and of measures to avoid abusive patenting of TK by parties 
other than the TK holders themselves. In this context, it is important to note the World 
Intellectual Property Organisation (WIPO) has established the Intergovernmental 
Committee on Genetic Resources, Traditional Knowledge and Folklore to consider 
possible systems for the protection of TK, with regard to both measures available 
under existing regimes and as regards the need for a specific protection regime of its 
own. Furthermore, the EC supports the CBD Ad Hoc Working Group…which will try 
to develop guidelines or other approaches in order to address the issue of access to 
genetic resources and benefit sharing, including traditional knowledge. Also, the EC 
has indicated that it is open to requests from developing countries to include TK on 
the agenda of a new round of multilateral trade negotiations.

25. The Commission services believe that it is important to ensure that the developing 
and least developed countries have the necessary means and resources to effectively 
implement protection regimes in TK. Capacity building is paramount, and can be sup-
ported through technical cooperation. The Commission services are prepared to play a 
role in the process and to encourage regional approaches in this area.

Right to Enjoy the Benefits of Scientific Progress

26. The issue here is that of technology transfer. While recognizing that the levels of tech-
nology transfer from developed countries may still be modest, one should not lay all 
the blame at the door of the IPR protection system in general, nor on TRIPS, in partic-
ular. The Commission services have put in place a number of initiatives to foster the 
transfer of technology. Currently the European Commission is conducting a thorough 
review on how to improve the transfer of technology from an IPR perspective.

27. At the same time, it should be noted that TRIPS itself provides the basis for the trans-
fer of technology. Article 7 of TRIPS (see para 4 above) makes it clear that the protec-
tion of IPRs is to be achieved in a manner to ensure that a number of objectives can 
be fulfilled, i.e., (i) promotion of technological innovation; (ii) transfer and dissemina-
tion of technology, (iii) contribution to the mutual advantage of producers and users 
of technological knowledge, (iv) in a manner conducive to social and economic wel-
fare, (v) balancing rights and obligations. Furthermore, Article 66.2 of TRIPS estab-
lishes that “developed country members shall provide incentives to enterprises and 
institutions in their territories for the purpose of promoting and encouraging technol-
ogy transfer to least-developed country members in order to enable them to create a 
sound and viable technological base.” Any shortcomings in the area of technology 
transfer may, therefore, be best addressed to the developed countries themselves, or 
their enterprises and institutions, rather than to the IPR system or TRIPS Agreement.

28. Conversely, IPR protection, and in particular the patent system, can play an important 
role in promoting technology transfer. European industry confirms that adequate and 
effective patent protection is an important precondition for technology transfer. Indeed, 
many industries, which are inclined to adjust the marketing conditions of certain prod-
ucts to the particularities of developing countries, are reluctant to do so in the absence 
of adequate IPR protection. It is relevant to note in this regard that the absence of patent 
and other IP protection often results in the exportation of the relevant product back into 
developed world rather than in its provisions at a cheaper price to the poorer people.

29. While developed countries may be accused of investing relatively meager resources 
in technology transfer, action from developing countries is required as there is no one 
better placed than the authorities of these countries themselves to identify their own 
needs in terms of technology transfer. Nevertheless, such input from the developing 
countries is still missing in many of the existing technology transfer programs.
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Right to Protection of Material Interests

30. The Resolution affirms that the right to protect the moral and material interests result-
ing from any scientific, literary, or artistic production of which one is the author is 
a human rights, subject to limitations in the public interest. The Berne Convention 
and Articles 9–13 of TRIPS give effect, at multilateral level, to authors’ rights, while 
neighboring rights are explicitly addressed in Article 14 of TRIPS. In this, an appro-
priate balance between intellectual property rights of authors (and neighboring rights 
holders) and the human rights of others is achieved by defining with care the scope of 
the protectable subject matter, to ensure an appropriate level of protection, and, at the 
same time, allowing for appropriate exceptions and limitations to copyright protection 
which comply with Article 13 of TRIPS. Exceptions that are adopted are generally for 
the public interest and often cover a variety of cases, such as educational purposes, 
the needs of the disabled or disadvantaged, scientific research, religious celebrations, 
public security, criticism, caricature, or parody. Appropriate use of such exceptions 
demonstrate that the human rights and freedoms of education, health, religion, opin-
ion, and expression, are all balanced against IPRs such as the rights of authors (which 
may, in turn, qualify as human rights) and other related rights.

Conclusion

31. As illustrated in the preceding paragraphs, the TRIPS Agreement provides for a min-
imum standard of protection while, at some other time, it gives Member Countries 
substantial freedom to implement its provisions and to find the right balance between 
human rights and IPRs. Developing countries have a relatively wide margin of dis-
cretion in implementing the TRIPS Agreement and this flexibility should be adequate 
to enable developing countries to set up intellectual property regimes which not 
only meets their policy needs, but also responds to their concerns over public health, 
access to medicines, access to food plant varieties, the protection of traditional knowl-
edge, and the patenting of biotechnological inventions. The Commission services 
strongly believe that mutually satisfactory solutions for developing countries can be 
found without substantially altering the foundations of IPR protection of the TRIPS 
Agreement.

The EU response has been set out in full because it goes to the heart of many 
of the policy and legal controversies swirling around IP rights, human rights, and 
human security. The EU response is of such a nature as to justify the proposal we 
make later in this book for the establishment of an equity panel within WIPO.

6.6  Human Rights Pri macy Over Intel lec tual Prop erty 
Rights?

Hans Mor ten Hau gen has argued that “Human rights, includ ing eco nomic, social 
and cul tural human rights, do in prin ci ple pre vail over intel lec tual prop erty 
rights.”102 Arti cle 27 of the Universal Dec la ra tion of Human Rights pro claimed 
that every one has the right to share in sci en tific advance and its ben e fits and that 
every one has the right to the pro tec tion of the moral and mate rial inter ests 

102 Hau gen 2009, 354.

6.5 Rec on cil i a tion and the Myth of ‘Con flict’ Between IPR and Human Rights
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result ing from any sci en tific, lit er ary, or artis tic pro duc tion of which he or she is 
the author. Fol low ing up on the Universal Dec la ra tion, the Inter na tional Cov e nant 
on Eco nomic, Social and Cul tural Rights stip u lated in Arti cle 15 that:

1. The States Parties to the present Covenant recognize the right of everyone: (a) to take 
part in cultural life; (b) to enjoy the benefits of scientific progress and its applications; 
(c) to benefit from the protection of the moral and material interests resulting from 
any scientific, literary, or artistic production of which he is the author.

2. The steps to be taken by the States Parties to the present Covenant to achieve the full 
realization of this right shall include those necessary for the conservation, the devel-
opment and the diffusion of science and culture.

3. The States Parties… undertake to respect the freedom indispensable for scientific 
research and creative activity.

4. The States Parties… recognize the benefits to be derived from the encouragement and 
development of international contacts and cooperation in the scientific and cultural 
fields.

The Com mit tee on Eco nomic, Social, and Cul tural Rights, in its Gen eral Com-
ment No 17, pointed out that human rights are fun da men tal, inalien able, and uni-
versal enti tle ments belong ing to indi vid u als and, under cer tain cir cum stances, 
groups of indi vid u als and com mu ni ties. Human rights are fun da men tal as they are 
inher ent to the human per son as such, whereas intel lec tual prop erty rights are first 
and fore most means by which States seek to pro vide incen tives for inven tive ness 
and cre a tiv ity, encour age the dis sem i na tion of cre a tive and inno va tive pro duc tions, 
as well as the devel op ment of cul tural iden ti ties, and preserve the integ rity of sci-
en tific, lit er ary, and artis tic pro duc tions for the ben e fit of soci ety as a whole.

It is impor tant, the Com mit tee empha sized, not to equate intel lec tual prop erty 
rights with the human right rec og nized in Arti cle 15, para 1(c). The human right to 
ben e fit from the pro tec tion of the moral and mate rial inter ests of the author is rec-
og nized in a num ber of inter na tional instru ments such as Arti cle 27, para 2 of the 
Universal Dec la ra tion of Human Rights which pro vides that every one has the right 
to the pro tec tion of the moral and mate rial inter ests result ing from any sci en tific, 
lit er ary, or artis tic pro duc tion of which he is the author.

The right to ben e fit from the pro tec tion of the moral and mate rial inter ests 
result ing from one’s sci en tific, lit er ary, or artis tic pro duc tions, the Com mit tee 
added, seeks to encour age the active con tri bu tion of cre ators to the arts and sci-
ences and to the pro gress of soci ety as a whole. As such, it is intrin si cally linked 
to the other rights rec og nized in Arti cle 15 of the Cov e nant, i.e. the right to take 
part in cul tural life (Arti cle 15, para 1(a), the right to enjoy the ben e fits of sci en-
tific research and cre a tive activ ity (Arti cle 15, para 3). The rela tion ship between 
these rights and Arti cle 15, para 1(c), is at the same time mutu ally rein forc ing and 
recip ro cally lim i ta tive ….As a mate rial safe guard for the free dom of sci en tific 
research and cre a tive activ ity, guar an teed under Arti cle 15, para 3 and Arti cle 15, 
para 1 (c), also has an eco nomic dimen sion and is, there fore, closely linked to the 
rights to the oppor tu nity to gain one’s living by work which one freely chooses 
(Arti cle 6, para 1) and to ade quate remu ner a tion (Arti cle 7(a)), and to the human 
right to an ade quate stan dard of living (Arti cle 11, para 1). More over, the real i za-
tion of Arti cle 15, para 1(c), is depen dent on the enjoy ment of other human rights 
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guar an teed in the Inter na tional Bill of Human Rights and other inter na tional and 
regional instru ments, such as the right to own prop erty alone as well as in asso ci a-
tion with oth ers, the free dom of expres sion includ ing the free dom to seek, receive, 
and impart infor ma tion and ideas of all kinds, the right to the full devel op ment of 
the human per son al ity, and rights of cul tural par tic i pa tion, includ ing cul tural rights 
or spe cific groups

The Com mit tee con sid ered that Arti cle 15, para 1(c) of the Cov e nant entails at 
least the fol low ing core obli ga tions, which are of imme di ate effect:

(e) To strike an ade quate bal ance between the effec tive pro tec tion of the moral and mate-
rial inter ests of authors and States par ties’ obli ga tions in rela tion to the rights to food, 
health and edu ca tion, as well as the rights to take part in cul tural life and to enjoy the ben-
e fits of sci en tific pro gress and its appli ca tion, or any other right rec og nized in the 
Cov e nant.103

The Com mit tee has empha sized that it is par tic u larly incum bent on States par-
ties and other actors in a position to assist, to pro vide “inter na tional assis tance and 
coop er a tion, espe cially eco nomic and tech ni cal”, which enable devel op ing coun-
tries to ful fill their obli ga tions. While only States par ties to the Cov e nant are held 
account able for com pli ance with its pro vi sions, they are nev er the less urged to con-
sider reg u lat ing the respon si bil ity rest ing on the pri vate busi ness sec tor, pri vate 
research insti tu tions and other no-State actors to respect the rights rec og nized in 
Arti cle 15, para 1 (c) of the Cov e nant.

There are prin ci ples of inter na tional human rights super vi sory bodies that could 
help guide the devel op ment of a mod ern ized regime for the pro tec tion of intel lec-
tual prop erty rights. In the case of LCB v. UK, the Euro pean Court of Human 
Rights held that Arti cle 2 of the Euro pean Con ven tion, which pro tects the right to 
life, imposes an obli ga tion upon the State to do “all that could have been required 
of it to pre vent the appli cant’s life being put at avoid able risk.”104 It has been sug-
gested that there may be a lia bil ity under Arti cle 2 where a State places an indi vid-
ual’s life at risk by deny ing him or her med i cal care that is avail able to the gen eral 
pub lic.105

The Deci sion of the Euro pean Court in Cyprus v. Tur key is inter preted by some 
as extend ing the guar an tee of the Arti cle 2 obli ga tion to pro tect life in a way that 
would be in accord with national health care stan dards in Euro pean states and indi-
rectly pro vide a partial, but welcome guar an tee of the right to health, which is an 
estab lished human right.106 The role of the Court in such cases would be one of 
review ing whether the fail ure to pro vide health care—for exam ple, for an expen-
sive drug or oper a tion—needed to pro tect life was a rea son able use of lim ited 
finan cial resources, with the State being allowed a mar gin of appre ci a tion in its 

103 WIPO 2003, 3.
104 L.C.B. v. United King dom, 23413/94 [1988] (ECHR).
105 See on this Har ris 1989, 42–48.
106 Cyprus v. Tur key (25781/94) [2001] (ECHR).
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allo ca tion of resources, and did not infringe fun da men tal human rights norms, 
such as non-dis crim i na tion and due pro cess. The right to life has been inter preted 
in some national juris dic tions, nota bly India, to cover the qual ity of life as well as 
mere phys i cal exis tence. On this basis, rights such as the rights to health107 and to 
live li hood108 have been made indi rectly jus ti cia ble through the civil right to life.

As we have seen ear lier, the UN Spe cial Rap por teur on the Right to Food has 
made a cogent case for intel lec tual prop erty rights to be rec on ciled with inter na-
tional, regional, and national efforts to real ize the right to food glob ally. He has 
noted that the dom i nant par a digm of agri cul tural devel op ment favors the strength-
en ing of IP rights in order to pro mote and reward inno va tion by the pri vate sec tor 
and the pro vi sion of improved seed vari e ties to farm ers in order to help them pro-
duce higher yields. He con sid ered, how ever, that this model may leave out pre cisely 
those who need most to be sup ported, because they are the most vul ner a ble, living 
in the most dif fi cult envi ron ments. He thought that there were other ways of putt ing 
sci ence at the ser vice of farm ers, which may bet ter suit the needs of this cat e gory, 
and which pub lic pol i cies may have to pay greater atten tion to in the future.

He has also advised that there may be a ten sion between the right to enjoy the 
ben e fits of sci en tific pro gress and the con tin ued strength en ing of IP rights. The 
most vis i ble, and indeed the most widely dis cussed, man i fes ta tion of this ten sion 
is between the right of those hold ing pat ents or other IP rights on the one hand, 
and those unable to access the knowl edge or tech nol ogy that is pro tected by the 
grant ing of tem po rary monop oly to the right holder, on the other hand. Espe cially 
when com bined with exces sive con cen tra tion within cer tain sec tors, IP rights that 
are too far-reach ing allow the rights hold ers to cap ture a dis pro por tion ate rev e nue 
in reward of their invest ment.

As regards, the direc tion that IP rights are given to sci en tific research, he 
thought that profit-driven research serves the needs of the high-value seg ments of 
the mar kets, while neglect ing the real needs of the poor est and most mar gina lised 
groups. A strong role for pub lic invest ment in research was there fore required in 
order to com pen sate this imbal ance.109

A recent report of an expert con sul ta tion within the Human Rights Coun cil on 
access to med i cines as a fun da men tal com po nent of the right to health has pointed 
out that:

47. While intel lec tual prop erty rights have the impor tant func tion of pro vid ing incen tives 
for inno va tion, they can, in some cases, obstruct access by push ing up the price of med i-
cines. The right to health requires a com pany that holds a pat ent on a lifesaving med i cine 
to make use of all the arrange ments at its dis posal to ren der the med i cine acces si ble to all. 
As pat ents cre ate monop o lies, limit com pe ti tion and allow pat en tees to estab lish high 
prices, they con se quently have a sig nifi  cant impact on access to med i cines. While some 
coun tries lack suf fi cient aware ness about the use of TRIPS flex i bil i ties and have lim ited 
tech ni cal capac ity to imple ment them, oth ers have not stream lined their pat ent laws 

107 Para mand Ka tar ia v. Union of India (1989) 4 SCC 286.
108 Olga Tel lis v. Bom bay Municipal Corp (1986) AIR 180.
109 De Schutter 2011, 349–350.
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suf fi ciently to facil i tate use of such flex i bil i ties. Fur ther more, pressure from devel oped 
coun tries and multinational phar ma ceu ti cal cor po ra tions have played a prom i nent role in 
shap ing the imple men ta tion of TRIPS flex i bil i ties in devel op ing and least devel oped coun-
tries. For exam ple, a num ber of devel op ing coun tries, while attempt ing to imple ment 
TRIPS flex i bil i ties to address pub lic con cerns have expe ri enced pres sures from devel oped 
coun tries and multinational phar ma ceu ti cal cor po ra tions.110

In rela tion to access to med i cines, accord ing to Ha fiz Aziz Ur Reh man, it was 
not advis able for India to con clude a free trade agree ment with the USA because 
of the ten dency of “TRIPS plus” type of agree ments engaged by the US to limit 
the abil ity of devel op ing coun tries to effec tively use the safe guards and flex i bil i ties 
of the 1994 TRIPS Agree ment.111 The author called atten tion to a WHO report of 
2006 on the same, advis ing against TRIPS-plus agree ments that may reduce 
access to med i cines.112 In her explo ra tion of meth ods of achiev ing link age in 
inter na tional law between the human right to health and the TRIPS, Lisa For man, 
has sug gested that “jus co gens (peremp tory norms), erga om nes duties (duties 
‘‘owed to all’’) and sec tion 103 of the UN Char ter “col lec tively pro hibit gross vio-
la tions of any rights includ ing health, and place rea son able lim its on all human 
con duct (includ ing trade) to pro tect human health and life.”113 For man has argued 
the case for the pri or i ti za tion of health in WTO insti tu tions by advanc ing legal 
argu ments “about health’s appro pri ate loca tion within inter na tional law’s exist ing 
hier ar chies.”114 For man, referred to a report of the Inter na tional Law Com mis sion 
of 2007, which made the case that “no spe cial ized regime, includ ing the WTO, 
oper ates outside of inter na tional law.”115

With regard to the right to edu ca tion, Arm strong and col leagues have noted that 
there is a grow ing move ment of national and inter na tional pol icy mak ers, pri vate 
sec tor indus try lead ers, research ers and mem bers of civil soci ety who view copy-
right from a dif fer ent per spec tive. Their focus is not only on pro tect ing copy right 

110 UN Doc. A/HRC 17/43: Report of expert con sul ta tion on access to med i cines as a fun da men-
tal com po nent of the right to health.
111 Reh man 2010, 267–300.
112 Id., 270. See World Health Orga ni za tion Com mis sion on Intel lec tual Prop erty Rights, Inno-
va tion and Pub lic Health 2006. Pub lic health inno va tion and intel lec tual prop erty rights. Geneva: 
WHO Press. See http://www.who.int/in tel lec tu al prop er ty/doc u ments/the re port/EN Pub lic Health-
Re port.pdf. Accessed 1 April 2012.
113 For man 2011, 155.
114 Ibid.
115 The report argued that “sys temic inte gra tion between func tional areas of inter na tional law 
can be achieved in two primary ways: first, because all bodies of law must respect hier ar chi cally 
supe rior norms in inter na tional law, and sec ond, because all inter na tional law is linked through 
treaty inter pre ta tion in the Vienna Con ven tion on the Law of Trea ties, a legal treaty that estab-
lishes the frame work and inter pre tive meth ods that all inter na tional trea ties are sub ject to.” For-
man, Id., 157. See Inter na tional Law Com mis sion (ILC) (2006) ‘Frag men ta tion of Inter na tional 
Law: Dif fi cul ties Aris ing from the Diver si fi ca tion and Expan sion of Inter na tional Law: Report 
of the Study Group of the Inter na tional Law Com mis sion—Final ized By Mar tti Kosk en ni emi’. 
U.N. Doc. A/CN.4/L.682, 13 April.
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own ers. They also paid atten tion to the exter nal i ties of copy right sys tems, spe cifi -
cally copy right’s impli ca tions for enabling or restrict ing access to knowl edge:  
“…the ulti mate objec tive of copy right can not be the pro tec tion of cre a tive works 
for its own sake; copy right serves a nobler role in fur ther ing broad pub lic pol icy 
objec tives, such as the advance ment of learn ing.”116

6.7  Lacuna in Gen eral Com ment 17 of the ESCR

With a view to strength en ing the human rights per spec tive on IP, Cul let pro vides 
some inci sive cri tiques of the CESCR’s Gen eral Com ment 17 on Arti cle 15 of the 
ESCR Cov e nant, which are sum ma rized as fol lows.

First, he has argued that the lim ited focus of the Gen eral Com ment ensures that 
it does not pro vide a suf fi cient frame work for address ing all rel e vant links between 
human rights, intel lec tual prop erty rights, and con tri bu tions to knowl edge. In view 
of the impor tance of sci ence and tech nol ogy in the twenty-first cen tury, Cul let has 
argued that it is imper a tive to move beyond exist ing intel lec tual prop erty rights 
when address ing the issue from a human rights per spec tive.

Sec ond, it does not indi cate how the bal ance between the enjoy ment of the 
fruits of sci ence and incen tives for inno va tion is to be achieved.

Third, sub sec tion (c), which deals with the reward for indi vid ual con tri bu tions, 
does not indi cate with any spec i fic ity the type of con tri bu tions that are cov ered. 
Intel lec tual prop erty rights are based on the pre mise that there must be a bal ance 
between the rights granted to the prop erty rights holder and soci ety’s inter est in 
hav ing access to novel devel op ments in the arts, sci ence, and tech nol ogy. This is 
related to, but much nar rower than, the scope of Arti cle 15(1). While the intel-
lec tual prop erty rights frame works intro duce rights for indi vid ual con trib u tors, 
they only bal ance it with a gen eral soci e tal inter est in ben e fit ting from artis tic or 
tech no log i cal advances. Intel lec tual prop erty rights frame works do not rec og nize 
every one’s right to enjoy the ben e fits of sci en tific pro gress and its appli ca tions as 
an indi vid ual and/or col lec tive right. While Arti cle 15(1)(c) may some times be 
read as refer ring to exist ing intel lec tual prop erty rights, there is noth ing that indi-
cates that sub sec tion (c) is lim ited to exist ing cat e go ries of intel lec tual prop erty 
rights. In fact, for Cul let, Arti cle 15(1)(c) rec og nizes intel lec tual con tri bu tions in 
gen eral with out mak ing any spe cial ref er ence to one or the other cat e gory of exist-
ing intel lec tual prop erty rights.

Fourth, from a human rights point-of-view, the Com mit tee intro duced an 
impor tant restric tion to the scope of the con cept of author under the Gen eral Com-
ment. It made it clear that no legal entity could be deemed to be an author. How-
ever, the Gen eral Com ment appeared not to have taken into account the fact that 
it has become dif fi cult to dis tin guish the rights of the indi vid ual author and the 

116 Armstrong 2010, 3.
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rights that may accrue to busi nesses under intel lec tual prop erty rights frame works. 
In the con text of inno va tions pro tected by pat ents, he noted, it had become much 
more dif fi cult to dis so ci ate indi vid ual inven tors from insti tu tions with which they 
are asso ci ated. The Gen eral Com ment appeared not to take into con sid er ation the 
fact that today there are few, if any, pat ented inven tions that are com mer cially 
exploited by indi vid ual inven tors. Indeed, most pat ents are owned by big busi-
nesses. In today’s world, it is only large com pa nies hold ing intel lec tual prop erty 
rights, such as pat ents, whose actions can have a direct impact on people’s access 
to med i cines. This means that, if the Gen eral Com ment really focuses exclu sively 
on indi vid ual authors’ mate rial claims allow ing them to indi vid u ally have an ade-
quate stan dard of living with out any link to intel lec tual prop erty rights regimes, 
there is no direct link between the rights pro tected at Arti cle 15(1)(c) and the 
impacts of med i cal pat ents held by big phar ma ceu ti cal com pa nies. The fact that 
intel lec tual prop erty rights regimes failed to pro vide effec tive pro tec tion to indi-
vid ual inven tors is cause for worry in the con text of Arti cle 15(1)(c). The Com-
mit tee seemed to have con ceived of lev els of pro tec tion in the con text of exist ing 
intel lec tual prop erty rights regime as opposed to pro vid ing alter na tive solu tions.

Fifth, the Com mit tee took, argu ably, a pro gres sive position by high light ing 
the spe cial position of indig e nous peoples and the need to pro vide pro tec tion to 
expres sions of their cul tural her i tage and tra di tional knowl edge. This opened the 
scope of pro tec tion beyond main stream con cep tions of pro tec tion. How ever, there 
was no reason to limit the scope of Arti cle 15(1)(c) to indig e nous peoples. In the 
con text of tra di tional agri cul tural knowl edge it was not only the knowl edge of 
indig e nous peoples that needed to be pro tected but the knowl edge of all agri cul-
tural com mu ni ties and all farm ers.

Sixth, the Com mit tee also devoted space to defin ing the con cepts of moral 
and mate rial inter ests. The notion of moral inter est which is pro posed by the 
Com mit tee was close to the notion of droit moral, whose main char ac ter is tics it 
incor po rated. This included the notion that the moral inter ests pro tected under 
the cov e nant were closely con nected to the per son of the author, in part because 
they can not be ceded. While the notion that indi vid u als had moral inter ests over 
their intel lec tual con tri bu tions was rel a tively un con ten tious, this was not the case 
with regard to mate rial inter ests. In the Gen eral Com ment the defi  ni tion of mate-
rial inter ests given high lighted the dif fi cul ties faced by the Com mit tee in nei ther 
clearly mov ing away from the con cep tual frame work of intel lec tual prop erty rights 
regimes nor ana lyz ing Arti cle 15(1) in its entirety. On the one hand, the Com mit-
tee empha sized that the pro tec tion of mate rial inter ests under the cov e nant was 
lim ited to the basic mate rial inter ests of authors allow ing them to enjoy an ade-
quate stan dard of living. The Gen eral Com ment also linked this eco nomic dimen-
sion of the rights pro tected under Arti cle 15(1)(c) to other rights pro tected under 
the cov e nant such as the oppor tu nity to gain one’s living by work which one freely 
chooses and the right to an ade quate remu ner a tion. On the other hand, the Com-
mit tee asserted that there is a close link between the pro tec tion of authors’ mate rial 
inter ests and the right to own prop erty. The Gen eral Com ment seemed to empha-
size the link between what it sees as the human right to prop erty and Arti cle 15(1)

6.7 Lacuna in Gen eral Com ment 17 of the ESCR
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(c). Cul let has argued that this is both unnec es sary in view of the Com mit tee’s 
claim that there is no link between Arti cle 15(1)(c) and prop erty rights and inap-
pro pri ate because this link may be made only by refer ring to Arti cle 17 of the 
Universal Dec la ra tion because there is no right to prop erty under the Cov e nant.

Sev enth, an anal y sis of the Gen eral Com ment also needs to take into account 
the scope it delin eates. As noted ear lier, the Com mit tee con sciously decided to 
first con sider Arti cle 15(1)(c) and move to the other two sub sec tions sub se quently. 
Fur ther, since there is a direct rela tion ship between the three sub sec tions, the inter-
pre ta tion given to Arti cle 15(1)(c) by defi  ni tion con strains and prob a bly restricts 
the inter pre ta tion that will be given to the other two sub sec tions. The prob lem is 
that while Arti cle 15(1)(c) tends to take a nar row view of intel lec tual con tri bu tions 
to socio eco nomic devel op ment, sub sec tions (a) and (b) pro vide a much broader 
per spec tive. Cul let has noted that the rela tion ship between the three sub sec tions 
was of great impor tance because this was the kind of bal ance that intel lec tual 
prop erty rights regimes have failed to effec tively pro vide. It related to the bal ance 
between social pol icy and pri vate inter ests found in intel lec tual prop erty rights 
regimes but goes much fur ther because sec tions (a), (b), and (c), in prin ci ple, each 
have the same weight. It was there fore regret ta ble to Cul let that the Gen eral Com-
ment does not fol low the struc ture of Arti cle 15(1), which would have allowed 
human rights law to make substantial head way on the issue of the bal ance of rights 
between the dif fer ent claims found in each sub sec tion.

Eighth, Arti cle 15(1) of the IC ESCR pro vided an appro pri ate basis for address-
ing issues related to cul ture, sci ence, and tech nol ogy in a human rights frame work 
because it rec og nized the exis tence of dif fer ent rights in this field and pro vided 
a bal ance between every one’s inter est in shar ing tra di tional knowl edge. Arti cle 
15(1)(c) con sti tuted only one of three impor tant sets of rights rec og nized under 
Arti cle 15(1), which should be approached con cur rently. In light of the con text 
given to Arti cle 15(1)(c) by the other two sub sec tions and in view of human rights 
such as the rights to health, food, edu ca tion, and par tic i pa tion, Cul let pro posed an 
alter na tive read ing of Arti cle 15(1)(c) to the read ing pro posed under the Gen eral 
Com ment. Prin ci ples under ly ing such alter na tive read ing of Arti cle 15(1)(c) are 
four fold. First, any form of indi vid ual or col lec tive pro tec tion of knowl edge may 
not be appro pri ate or welcome in all sit u a tions and all con texts. Sec ond, there was 
no rela tion ship between the rights pro tected under Arti cle 15(1)(c) and exist ing 
intel lec tual prop erty rights, and the pro tec tion affor ded under this pro vi sion did 
not cover any one who could directly or indi rectly ben e fit from exist ing intel lec-
tual prop erty rights. These frame works pro vide more than ade quate pro tec tion of 
mate rial inter ests. Third, the focus of any inter pre ta tion of a human rights pro vi-
sion should be on people who are most dis ad van taged and least able to take advan-
tage of the pro tec tion offered. In the case of the pro tec tion pro posed under Arti cle 
15(1)(c), one of the start ing points for pro tec tion should be the pro tec tion of tra di-
tional knowl edge hold ers who are largely excluded from the pro tec tion pro vided 
by intel lec tual prop erty rights regimes while often being sub jected to bi opi ra cy. 
Fourth, any regime for the pro tec tion of indi vid ual or col lec tive con tri bu tions to 
knowl edge should take into account the fact that dif fer ent people have dif fer ent 
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rea sons for seek ing the pro tec tion of their knowl edge which may or may not have 
any links with pros pects for its com mer cial i za tion.

In the con text of Arti cle 15(1), tra di tional knowl edge pro tec tion did not need to 
be equated with pro tec tion in an intel lec tual prop erty con text. A human rights per-
spec tive on tra di tional knowl edge pro vided an oppor tu nity to con ceive pro tec tion 
in a broader sense that took into account new con tri bu tions to knowl edge and 
exist ing con tri bu tions. Fur ther, while Arti cle 15(1) for mu lated rights as indi vid ual 
rights in accor dance with the gen eral ori en ta tion of the IC ESCR, human rights 
were gen er ally more eas ily adapt able to notions of col lec tive rights than intel lec-
tual prop erty rights instru ments.117

In sum ma riz ing, Cul let noted two main chal lenges needed to be addressed in 
com ing years at the national and inter na tional lev els. First, the increas ingly vis i ble 
impacts of cer tain types of intel lec tual prop erty rights on the real i za tion of human 
rights needed to be tack led by ensur ing that mea sures were taken to pro tect every one 
who was likely to be neg a tively affected by strength ened intel lec tual prop erty rights 
stan dards. Sec ond, a broader ques tion of the place of sci ence and tech nol ogy in a 
human rights frame work needed fur ther con sid er ation. This would pro vide a basis for 
address ing the ques tion of the pro tec tion of all con tri bu tions to knowl edge, some thing 
that the exist ing intel lec tual prop erty rights sys tem is strug gling to achieve. A human 
rights per spec tive on knowl edge con tri bu tions that was not shack led by intel lec tual 
prop erty rights trea ties and laws con sti tuted a basis to rethink the position of bodies of 
knowl edge, which could not be pro tected at pres ent. Tra di tional knowl edge, which has 
acquired an increas ingly impor tant position in law and pol icy debates in the agri cul-
tural, envi ron men tal, and intel lec tual prop erty rights are nas might also be addressed 
from a human rights per spec tive in the con text of Arti cle 15(1) of the IC ESCR.

In rela tion to the right to food, Hau gen has crit i cized spe cific aspects of Gen eral 
Com ment No. 17 (CESCR), namely, that “there are prob lem atic para graphs in 
Gen eral Com ment No. 17.”118 Like wise, reflect ing the lack of dia log between IPR 
and human rights, he has also noted that “The Gen eral Com ment No. 12 on the 
right to ade quate food “does not say any thing explicit about IPRs.”119 It merely 
states that “As part of their obli ga tions to pro tect people’s resource base for food, 
States par ties should take appro pri ate steps to ensure that activ i ties of the pri vate 
busi ness sec tor and civil soci ety are in con for mity with the right to food”. More-
over, the empha sis on dis tri bu tion of food pro duc ing resources, which was said ear-
lier to be cru cial, is not explic itly acknowl edged in Gen eral Com ment No. 12.120

The goal of the human rights com mu nity, as per Dra hos, was to “make those 
involved in intel lec tual prop erty to think about intel lec tual prop erty rights 

117 Cul let 2007, p. 417.
118 Ibid.
119 Hau gen 2011, 6.
120 Ibid.

6.7 Lacuna in Gen eral Com ment 17 of the ESCR
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sys tem at i cally in rela tion to human rights val ues and law.”121 This meant that the 
human rights com mu nity had to become active in the IP stan dard set ting arena by 
engag ing the WTO and the WIPO in such dis cus sions. A long term desir able out-
come was the evo lu tion of juris pru dence within the WTO dis pute set tle ment pro-
cess “be inter preted con sti tu tion ally and broadly rather than com mer cially and 
nar rowly” as has been the case in rela tion to GATT juris pru dence his tor i cally.”122

A substantial effort at ana lyz ing the link ages between IP and human rights has 
begun. Although IP defend ers stress that IP rights already serve to advance human 
rights, there is a sus tained argu ment in favor plac ing the inter na tional IP regime 
squarely under the ambit of the human rights obli ga tions. Var i ous stake hold ers are 
involved in this enter prise, includ ing States, NGOs123 and major inter na tional orga ni-
za tions such as the WTO and the WIPO.124 Audrey Chap man has sum ma rized neatly 
the chal lenge faced in achiev ing a bet ter link age between IP and human rights:

intel lec tual prop erty con cep tu al ized as a universal human right dif fers in fun da men tal ways 
from its treat ment as an eco nomic inter est under intel lec tual prop erty law. A human rights 
approach takes what is often an implicit bal ance between the rights of inven tors and cre ators 
and the inter ests of the wider soci ety within intel lec tual prop erty par a digms and makes it far 
more explicit and exact ing. A human rights approach is pred i cated on the cen tral ity of pro-
tect ing and nur tur ing human dig nity and the com mon good. The goal is to improve human 
welfare and not to max i mize eco nomic ben e fits. Or to put the mat ter another way, from a 
human rights per spec tive, intel lec tual prop erty pro tec tion is under stood more as a social 
prod uct with a social func tion and not pri mar ily as an eco nomic rela tion ship.125

6.8  Con clu sion

This chap ter has been devoted to a dis cus sion of IP, Human Rights, and Human 
Secu rity. There are seri ous debates ongo ing as regards the rela tion ship between 
these three areas. The dis cus sions have been set out at length because there is 
room for more reflec tion and dis til la tion of prin ci ples. An equity panel within 
WIPO can help pro duce clar i fi ca tions on some of these issues.

121 Dra hos 1999, p. 11.
122 Id., p. 12.
123 See Mat thews 2011, who out lines how NGOs seek ing to draw atten tion to the poten tially 
adverse effects of pat ents for phar ma ceu ti cal prod ucts for pub lic health, par tic u larly for people 
living with Human Immu no de fi ciency Virus/Acquired Immune-Defi ciency Syn drome (HIV/
AIDS), not only reshaped the inter na tional debate about the rela tion ship between intel lec tual 
prop erty rights and access to med i cines by fram ing it as a human rights issue, but have also uti-
lized the con crete human rights prin ci ples enshrined in national con sti tu tional law as a practical 
tool in their cam paigns.
124 Hau gen 2010, “Access ver sus incen tives: ana lys ing intel lec tual prop erty pol i cies in four UN 
spe cial ized agen cies by empha siz ing the role of the World Intel lec tual Prop erty Orga ni za tion and 
human rights,” 697–728.
125 Chap man 2002.
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This chap ter examines the role of international 
business organizations in relation to the intellectual 
prop erty regime. It argues that while, historically, 
there has been little concern for human security 
issues among such organizations, there are increasing 
calls for them to adopt more socially responsible 
strategies towards basic threats to human security. 
Some principles are offered as a guideline for IBOs in 
developing a more equitable international intellectual 
prop erty regime.

7.1  Inter na tional Busi ness Orga ni za tions  
(IBO) and the IP Regime

Inter na tional busi ness orga ni za tions such as the Inter na tional Cham ber of Com-
merce (ICC) have had a deci sive influ ence in the devel op ment of inter na tional 
intel lec tual prop erty laws. With suc ces sive rounds of revi sions of IP trea ties his tor-
i cally, those revi sions have tended to strengthen the rights of intel lec tual prop erty 
own ers. This is hardly sur pris ing to Mu sungu and Dut field, who have noted that 
the Asso ci a tion Inter na tio nale pour la Pro tec tion de la Pro pri été In dus tri elle  
(AI PPI), which was founded in 1897, and the Inter na tional Cham ber of Com merce 
(ICC), which was founded in 1921 (and imme di ately estab lished a Per ma nent 
Com mis sion for the Inter na tional Pro tec tion of Indus trial Prop erty), attended as 
observ ers of most of the inter gov ern men tal con fer ences at which the Paris and 
other indus trial prop erty con ven tions were revised. Few, if any, con sumer, devel-
op ment, or other civil soci ety groups ever par tic i pated in those con fer ences.1 They 

1 Mu sungu and Dut field 2002, 14.
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call atten tion to stud ies by the emi nent IP expert, Ladas (at one time a chair man of 
the ICC’s Com mis sion on Inter na tional Pro tec tion of Indus trial Prop erty and also 
an offi cial del e gate of the USA at the 1958 revi sion con fer ence), who has shown 
that at the fourth revi sion con fer ence of the PARIS Con ven tion in Lon don in 1934, 
“‘as usual the Inter na tional Bureau, in coop er a tion with the Brit ish gov ern ment, 
prepared the work of the Con fer ence on the basis of res o lu tions adopted by non-
gov ern men tal or gan i sa tions, such as par tic u larly the Inter na tional Asso ci a tion  
for the Pro tec tion of Indus trial Prop erty and the Inter na tional Cham ber of 
Com merce’.”2

Inter na tional busi ness alli ances were key play ers also when it came to the 
adop tion of the TRIPS Agree ment. Dun can Mat thews has doc u mented the fact 
that dur ing the TRIPS nego ti a tions cor po rate lobbies “main tained good rela tions 
with the del e ga tions rep re sent ing devel oped coun tries through out the Uru guay 
|Round nego ti a tions.”3 US offi cials were in “fre quent” con tact with their national 
indus try asso ci a tions the IPC, the AI I PA and the PhRMA. The lat ter in turn “pro-
vided tech ni cal and legal exper tise and advo cacy skills based on years of expe ri-
ence in inter na tional intel lec tual prop erty pro tec tion.”4 The IIPA and the 
Busi ness Soft ware Alli ance (BSA) pro vided the USTR with a “con tin u ous stream 
of data on trade losses accrued by US com pa nies as a result of inad e quate intel-
lec tual prop erty pro tec tion in other coun tries.” The Euro pean Com mu nity also 
received “impor tant busi ness input from Euro pean busi nesses”, and the Jap a nese 
busi ness advised its gov ern ment del e ga tion via Ke i dan ren. “These three busi ness 
groups pro vided expert advice to nego ti a tors in Geneva on an ad hoc basis, while 
the pub li ca tion of the tri lat eral ‘Basic Frame work’ of GATT Pro vi sions on Intel-
lec tual Prop erty in 1988 offered national del e ga tions a clear state ment of busi-
ness views on which they could base their nego ti at ing posi tions.”5 The Basic 
Frame work enabled rep re sen ta tives of multinational com pa nies at CEO level “to 
travel to Geneva and per son ally rep re sent their argu ments to staff of the GATT 
Sec re tar iat and to national del e ga tions of GATT Mem ber coun tries.”6 It should 
be said that the busi ness com mu nity found some allies in newly indus tri al ized 
coun tries in South east Asia who lent some sup port to the tri lat eral approach. In 
gen eral, the influ ence of the busi ness inter ests “was undoubt edly cru cial to the 
devel oped coun tries’ nego ti at ing posi tions” on IP pro tec tion dur ing the Uru guay 
Round. Mat thews observes that by the final stages of the Round “devel op ing 
coun tries had long given up their resis tance to the TRIPS Agree ment” as the tri-
lat eral alli ance (US, EU, Japan) with the sup port of indus try experts, played a 

2 Ibid, 34. See Ladas 1975, 83.
3 Mat thews 2002, 43.
4 Ibid.
5 Ibid.
6 Ibid.
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cru cial nego ti at ing role. Spe cial 301 bilat eral ini tia tives by the US were also used 
to under mine resis tance.7

There is little evi dence that these busi ness orga ni za tions have taken on a con-
cern for human secu rity in their pol i cies and lob by ing strat e gies. This has taken 
place in the con text of the spectacular growth of IBOs and their impact on world 
affairs and the pro cess of rule-mak ing for the world.8 The UN Eco nomic and 
Social Coun cil, in Res o lu tion 1721 (LIII) in July 1972, for mally and explic itly 
rec og nized the impor tance of multinational cor po ra tions as a sub ject for com pre-
hen sive study and pos si ble action by the world orga ni za tion.9 The UN had noted 
in 1973, that:

The multinational cor po ra tions have devel oped dis tinct advan ta ges which can be put to 
the ser vice of world devel op ment. Their abil ity to tap finan cial, phys i cal and human 
resources around the world and to com bine them in eco nom i cally fea si ble and com mer-
cially profi t able activ i ties, their capac ity to develop new tech nol ogy and skills and their 
pro duc tive and man a ge rial abil ity to trans late resources into spe cific out puts have proven 
to be out stand ing. …. At the same time, the power con cen trated in their hands and their 
actual or potential use of it, their abil ity to shape demand pat terns and val ues and to influ-
ence the lives of people and pol i cies of gov ern ments, as well as their impact on the inter-
na tional divi sion of labour, have raised con cern about their role in world affairs. This 
con cern is prob a bly height ened by the fact that there is no sys tem atic pro cess of mon i tor-
ing their activ i ties and dis cuss ing them in an appro pri ate forum.10

The emi nent inter na tional rela tions expert and dip lo mat, Joseph Nye, had 
already begun explor ing, in 1974, the increased polit i cal prom i nence of multina-
tional enter prise and its impact on inter na tional rela tions, on the con cept of exclu-
sive sov er eignty of states, and on devel op ment. By that time it was noted that some 
200 cor po ra tions oper ated in some 20 or more coun tries and were joined together 
by com mon own er ship and strat e gies.11 Glob al iza tion stud ies today rou tinely point 

7 Ibid. Spe cial 301 of the Omni bus Trade and Tar iff Act 1988, which pro vided to the USTR 
pow ers pre vi ously held by the Pres i dent. It required the USTR to make an annual review of IP 
prac tices of for eign trad ing part ners and to deter mine whether the acts, pol i cies and prac tices of 
for eign coun tries deny ade quate and effec tive pro tec tion for IP rights or fair and equi ta ble mar-
ket access for US per sons that rely on intel lec tual prop erty pro tec tion. The USTR is required to 
report to Con gress, iden tify for eign coun tries that have the most oner ous acts, pol i cies and prac-
tices that have the great est adverse impact, either actual or potential, on the rel e vant US prod ucts. 
The USTR decides whether to place those coun tries on a ‘watch list’. Inves ti ga tions may fol low 
and if the prac tices con tinue trade sanc tions may be imposed. This pro vides the US with strong 
leverage with regard to coun tries deemed to be non-com pli ant with ade quate IP pro tec tion. With 
insuf fi cient staff and resources, the USTR “is largely reli ant on sur veil lance of for eign coun tries 
by US busi nesses.” Ibid., 26–27.
8 See for exam ple, Ke oh ane and Nye 1977. These emi nent ana lysts of inter na tional rela tions 
have devel oped the o ries of IR that fac tor in the rise of multinational cor po ra tions into global 
affairs. See also Ver non and Ray mond 1971; Knight and Keat ing 2010.
9 UN 1973, Multinational Cor po ra tions in World Devel op ment UN New York, ST/ECA/190.
10 Id., p. 2.
11 Nye 1974.

7.1  Inter na tional Busi ness Orga ni za tions (IBO) and the IP Regime



154 7 A Human Secu rity Per spec tive for Inter na tional Busi ness Orga ni za tions 

to multinational cor po ra tions col lec tively as an ‘actor’ world affairs.12 The lat ter is 
implicit in the sug ges tion by Kris tin M. Lord and Rich ard Fon taine that the global 
oper a tions of IBOs may hold impor tant les sons for the con duct of diplo macy by 
the US State Depart ment, which oper ates in at least 180 coun tries, with some 
57,000 employ ees. The authors draw les sons for the State Depart ment from the 
global oper a tions of Gen eral Elec tric with 304,000 employ ees in 160 coun tries, of 
McDon ald’s with 1.6 mil lion employ ees in 117 coun tries, of IBM with 399,409 
employ ees in some 170 coun tries, and of Fe dEx, with 280,000 employ ees in 200 
coun tries and ter ri to ries.13

IBOs affect the lives of bil lions of people directly and indi rectly. They them-
selves have come to under stand that they can not remain indif fer ent to social, eco-
nomic, and polit i cal foot prints that they gen er ate. The UN and other inter na tional 
orga ni za tions, such as the OECD, have sought to engage IBOs in the pro mo tion 
and pro tec tion of human rights through the adop tion of bet ter cor po rate social 
respon si bil ity stan dards and prac tices. As Rat ner noted in 2001, the pre vi ous dec-
ade had wit nessed “a strik ing new phe nom e non in strat e gies to pro tect human 
rights: a shift by global actors con cerned about human rights from nearly exclu sive 
atten tion on the abuses com mit ted by gov ern ments to close scru tiny of the activ i-
ties of busi ness enter prises, in par tic u lar multinational cor po ra tions.”14

IBOs have con se quently begun to take stock of the need to rec on cile a ‘share-
holder’ vision of their roles in soci ety with a “stake holder view”. Whereas the for-
mer holds that the IBO is respon si ble prin ci pally for gen er at ing profi ts for its 
share hold ers, the lat ter empha sizes that this must be tem pered by strat e gies and 
pol i cies that fos ter respect for the larger com mu ni ties in which they exist, domes-
tic and inter na tional.15 The atten tion to cor po rate social respon si bil ity (CSR), from 
a brand ing per spec tive, is reflected in the cre a tion by IBOs of CSR depart ments in 
their cor po rate struc tures and in the inte gra tion of inter na tional stan dards such as 
ISO 26000 and the SA8000 Stan dard of a pri vate non-gov ern men tal group.16 The 
World Bank Groups’ IFC, for exam ple, awards funds to orga ni za tions with pro-
jects with socially pro gres sive goals, such as envi ron men tal sus tain abil ity and pov-
erty reduc tion. IBO have been called upon to take a more com pre hen sive 
per spec tive on CSR and to con trib ute to alle vi at ing the plight of the world’s poor 
and to inte grate a con cern for human devel op ment in their activ i ties.

The grow ing impor tance of IBOs for inno va tion and eco nomic growth is push-
ing gov ern ments to con sider higher stan dards of IP pro tec tion that ben e fit such 

12 Knight and Keat ing 2010.
13 Lord and Fon taine 2010.
14 Rat ner 2001, 446.
15 The Econ o mist 2010; Mar tin 2010.
16 See “ISO 26000: 2010: Guid ance on Social Respon si bil ity,” of the Inter na tional Stan-
dards Orga ni za tion avail able at http://www.iso.org/iso/iso_cat a logue/cat a logue_tc/cat a logue_
detail.htm?csnum ber=42546. Accessed on 2 June 2012. See also the SA 8000 stan dard of 
Social Account abil ity Inter na tional at http://www.sa-intl.org/index.cfm?fuse ac tion=Page.View-
Page&Pa geID=937. Accessed on 2 June 2012.

http://www.iso.org/iso/iso_catalogue/catalogue_tc/catalogue_detail.htm?csnumber=42546
http://www.iso.org/iso/iso_catalogue/catalogue_tc/catalogue_detail.htm?csnumber=42546
http://www.sa-intl.org/index.cfm?fuseaction=Page.ViewPage&PageID=937
http://www.sa-intl.org/index.cfm?fuseaction=Page.ViewPage&PageID=937
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orga ni za tions. While IP rights are in prin ci ple pri vate rights and, in essence, per-
tain to indi vid u als, in practice these rights are being exer cised more and more by 
cor po rate enti ties, such as firms, busi nesses, cor po ra tions, and other insti tu tions. 
“It is no won der that the IP sys tem has become an instru ment of eco nomic and 
trade pol i cies in many coun tries.”17

Amidst grow ing inter na tional con cern for cor po rate social respon si bil ity, IBOs 
have faced mount ing pressure to adapt to demands for greater atten tion to devel op-
men tal and human rights con cerns. Yet, some bodies like the Inter na tional Cham-
ber of Com merce are yet to inter nal ize this in their rep re sen ta tion of the inter ests 
of the global busi ness com mu nity. The ‘Rug gie Prin ci ples’ on busi ness and human 
rights and the OECD guide lines for multinational enter prises have pro vided yard-
sticks by which IBOs might incor po rate human secu rity issues into their strat e gies 
and oper a tions.

7.2  IBO’s, IP and Human Secu rity

As noted ear lier, AI PPI and the ICC have been impor tant play ers in set ting global 
IP norms and “few, if any, con sumer, devel op ment or other civil soci ety groups 
ever par tic i pated in those con fer ences.”18 The involve ment of ICC, AI PPI and 
other busi ness and law yers asso ci a tions “went well beyond the pres ence of their 
rep re sen ta tives as observ ers at meet ings.”19 There is evi dence of indus try influ ence 
upon draft ing the rules of IP. For exam ple, while the 1883 ver sion of the Paris con-
ven tion stated that ‘the pat en tee shall remain bound to work his pat ent in con for-
mity with the laws of the coun try into which he intro duces the pat ented objects’, 
later revi sions strength ened the rights of pat ent hold ers, by pro vid ing for com pul-
sory licens ing as the main sanc tion for non-work ing as opposed to rev o ca tion. 
From 1934, the Con ven tion for bade the rev o ca tion of a pat ent for non-work ing 
until after a com pul sory license had been granted and sub se quently deemed insuf-
fi cient to pre vent the fail ure to work the pat ent. “Vari a tions of this mea sure had 
been for mu lated pre vi ously by the ICC and AI PPI and these were pro vided to the 
offi cial del e gates to the 1934 Con fer ence in Lon don at which the Paris Con ven tion 
was revised.”20 A sec ond exam ple, con cerns the pat ent ing of phar ma ceu ti cal and 
chem i cal sub stances. The Paris Con ven tion had never explic itly required that phar-
ma ceu ti cals and chem i cal sub stances be pat ent able. This was due to the fact that 
the Con ven tion had always avoided the con tro ver sial ques tion of actu ally stat ing 
what is or is not pat ent able sub ject mat ter. The devel oped coun tries tended, until 
the 1960s and 1970s, to keep chem i cals and drugs outside their pat ent sys tems. 

17 Alik han and Ma shel kar 2009, 2.
18 Musungu and Dutfield 2003, p. 14.
19 Ibid.
20 Ibid.
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How ever, the fifth revi sion con fer ence, which took place in Lis bon in 1958, dis-
cussed the issue and adopted a res o lu tion rec om mend ing that mem ber coun tries 
study the pos si bil ity of requir ing them to be pat ent able. “Con sid er ing how influ en-
tial it was, AI PPI almost cer tainly was behind this res o lu tion.”21 Accord ing to the 
head of the US branch of AI PPI who attended the Con fer ence,

No amend ment of the Con ven tion was adopted on any point which was not the sub ject of 
a res o lu tion by the AI PPI, though in some cases the text adopted dif fers in some respects 
from the AI PPI text. A num ber of pro posed amend ments of the Con ven tion voted for by 
the AI PPI failed at Lis bon by the oppo si tion of coun tries rep re sented par tic u larly by offi-
cials of the Pat ent Office only.22

This trend of heavy advanced-coun try-indus try influ ence upon the nego ti a tion 
of rules, con tin ued in the Uru guay Round of the WTO when major firms, out of 
con cern for theft of their intel lec tual prop erty assets, lob bied hard for the inclu sion 
of IPRS on the trade agenda. They argued that it was pre cise when devel op ing 
coun tries decided to use their numer i cal strength in WIPO to revise the Paris Con-
ven tion to fur ther their devel op men tal inter ests “that law yers and busi nesses asso-
ci a tions in the USA came up with the idea that a com pre hen sive agree ment on 
intel lec tual prop erty should be nego ti ated in the GATT frame work rather than 
under WIPO’s aus pices.”23

The inter na tional furore in 2000 and 2001 over phar ma ceu ti cal com pa nies’ 
attempt to sti fle South Africa’s efforts to deal with its HIV/AIDS health cri sis, 
through empow er ing local firms to pro duce the cock tails of drugs required through 
com pul sory licens ing, pow er fully under scored the need for IBOs to adjust to and 
accom mo date human secu rity con cerns world wide, in this case access to afford-
able med i cines. The Doha Dec la ra tion, in the wake of the TRIPS agree ment, 
affirmed that the TRIPS Agree ment did not and should not pre vent Mem bers from 
tak ing mea sures to pro tect pub lic health.24 The Doha Dec la ra tion affirmed that 
each Mem ber had the right to grant com pul sory li cences and the free dom to deter-
mine the grounds upon which such li cences were granted. The sec ond “South 
Sum mit” of the G77 Group in Doha, Qatar, from 12 to 16 June 2005 noted in their 
Doha Dec la ra tion:

25. We believe that restric tive busi ness prac tices and monop oly rights exer cised by global 
cor po ra tions and other enti ties often impede inno va tion, flow of infor ma tion and tech nol-
ogy, and that a major com po nent of good gov er nance at the inter na tional level should be 
good cor po rate gov er nance and cor po rate social respon si bil ity, which should address 
issues such as anti-com pet i tive prac tices of larger mar ket play ers includ ing trans na tional 
cor po ra tions; a fair bal ance between hold ers of intel lec tual prop erty rights and pub lic pol-
icy and soci e tal goals; the need for access to knowl edge, trans fer of tech nol ogy and FDI.25

21 Id., p. 16.
22 Ibid.
23 Id., p. 15.
24 Doha Dec la ra tion on the TRIPS Agree ment and Pub lic Health. WTO Doc. WT/MIN(01)/
DEC/2, 20 Novem ber 2001.
25 Doha Dec la ra tion, South Sum mit, G77, G-77/SS/2005/1, para 25.
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They also reaf firmed “the urgency…of rec og niz ing the rights of local and 
indig e nous com mu ni ties that are hold ers of tra di tional knowl edge, inno va tions and 
prac tices [and] of devel op ing and imple ment ing ben e fit-shar ing mech a nisms on 
mutu ally agreed terms for the use of such knowl edge, inno va tions and prac tices.”26

One will have noted the prin ci ple of fair and equi ta ble ben e fit-shar ing for the 
com mer cial use of TK and the prin ci ple of social equity.27 The ques tion arises for 
reflec tion: are prin ci ples such as these acknowl edged in the pol i cies and prac tices 
of busi ness asso ci a tions? To help us con sider ques tions such as these, we con sider 
next, the pol i cies of one of the lead ing inter na tional busi ness orga ni za tions, the 
Inter na tional Cham ber of Com merce.

7.3  The Inter na tional Cham ber of Com merce  
and Intel lec tual Prop erty Issues

The ICC, which styles itself as “the world’s busi ness orga ni za tion”, has been par-
tic u larly active on the defense and enforce ment of intel lec tual prop erty rights but 
gives no trace what so ever of under stand ing the social, equity, or human rights 
dimen sions of the issues fac ing large parts of human ity. The ICC was founded 
in 1919 in order to mon i tor pol icy deci sions affect ing inter na tional com merce. 
It does this by form ing com mis sions. The ICC has a Com mis sion on Intel lec-
tual and Indus trial Prop erty con sist ing of some 240 IP experts cur rently headed 
by David J. Koris Gen eral Coun sel, Head of IP for Shell Inter na tional B.V., of 
The Neth er lands. The ICC Com mis sion on Intel lec tual and Indus trial Prop erty 
brings together lead ing experts from all over the world to pro mote an envi ron ment 
favor able for the pro tec tion of intel lec tual prop erty at the national, regional, and 
inter na tional lev els. It believes that the pro tec tion of intel lec tual prop erty stim u-
lates inter na tional trade, cre ates a favor able cli mate for for eign direct invest ment, 
and encour ages inno va tion and tech nol ogy trans fer. The ICC works closely with 
inter gov ern men tal and non-gov ern men tal orga ni za tions involved in intel lec tual 

26 Id., para 26.
27 In commenting on the ‘Ruggie Principles’ for business and human rights, discussed below, 
the Human RightsCouncil observed in relation to the duty of states to protect human rights that 
“Guidance to business enterprises on respecting human rights…should advise on appropriate 
methods, including human rights due diligence, and how to consider effectively the…specific 
challenges that may be faced by indigenous peoples.” (8) The Council also noted, in relation 
to corporate responsibility to respect human rights, that “enterprises should respect the human 
rights of individuals belonging to specific groups or populations that require particular attention, 
where they may have adverse human rights impacts on them. In this connection, United Nations 
instruments have elaborated further on the rights of indigenous peoples….” (14) Report of the 
Special Representative of the Secretary-General on the issue of human rights and transnational 
corporations and other business enterprises, John Ruggie Guiding Principles on Business and 
Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework. 
Human Rights Council 17th Session, 21 March 2011, A/HRC/17/31.
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prop erty pol icy, such as the World Intel lec tual Prop erty Orga ni sa tion (WIPO), the 
WTO), the World Cus toms Orga ni sa tion (WCO), the UN Eco nomic Com mis sion 
for Europe (UNECE), the Inter na tional Asso ci a tion for the Pro tec tion of Indus trial 
Prop erty (AIPP) and the Licens ing Exec u tive Soci ety (LES).

The ICC has pub lished a study on Intel lec tual Prop erty: Pow er house for 
Inno va tion and Eco nomic Growth28 in the belief that a crit i cal ele ment in the 
fight against coun ter feit ing and piracy is to do a bet ter job com mu ni cat ing what 
IP is and why it’s such a valu able part of the econ omy. It con sid ers that greater 
respect for IP in this gen er a tion and the next will go a long way toward guard-
ing against IP theft. The IP study exam ines the effects of IP pro tec tion in five 
areas:

•	 IP pro tec tion ben e fits the econ omy in terms of GDP, employ ment, tax rev e-
nues and is of strategic impor tance. IPR also pro motes for eign direct invest ment 
(FDI) and tech nol ogy trans fers in devel oped and devel op ing coun tries.

•	 IP pro tec tion pro motes inno va tion, increases fund ing for R&D, and helps firms 
real ize more value from inno va tions.

•	 IP helps firms mon e tize their inno va tions, secure invest ment, grow mar ket 
value, and develop new mar kets. Com pa nies that use IPR gen er ally suc ceed bet-
ter and have a higher mar ket value than those that do not.

•	 IP pro tec tion helps small and medium enter prises. SMEs that rely on IP of all 
sorts reported higher growth, income and employ ment than those that do not—
in some cases as much as 20 % more.

•	 IP pro tec tion ben e fits con sum ers and soci ety—pro vid ing con sum ers with inno-
va tive prod ucts and ser vices in vir tu ally every area of life, drives solu tions to 
many of soci ety’s most import needs—from clean energy, reduced car bon emis-
sions, and health care, and helps pro tect con sum ers from infe rior and dan ger ous 
coun ter feits.29

The ICC con sid ered that just as ade quate IP pro tec tion and enforce ment mech a-
nisms sup port the numer ous soci e tal, con sumer and eco nomic ben e fits, inad e quate 
IP pro tec tion, and inad e quate enforce ment against IPR vio la tions have the oppo-
site effect. The ICC has adopted pol icy state ments and engaged in inter na tional 
cam paigns on a vari ety of issues includ ing the fol low ing: ICC and Soft ware Pat-
ents,30 ICC State ment on trade marks, and the Inter net,31 Access and ben e fit-Shar-
ing for Genetic Resources32 and the fight against piracy and coun ter feit ing of 
intel lec tual prop erty.33

28 2 Feb ru ary, 2011. See http://www.ic cwbo.org/pol icy/ip/id41147/index.html.
29 Ibid.
30 See http://www.ic cwbo.org/id485/index.html. Accessed 1 May 2012.
31 See http://www.ic cwbo.org/id369/index.html. Accessed 1 May 2012.
32 See http://www.time shi gher ed u ca tion.co.uk/story.asp?sto ry Code=192267&sec tion code=26. 
Accessed 1 May 2012.
33 See http://www.ic cbo.org.

http://www.iccwbo.org/policy/ip/id41147/index.html
http://www.iccwbo.org/id485/index.html
http://www.iccwbo.org/id369/index.html
http://www.timeshighereducation.co.uk/story.asp?storyCode=192267&sectioncode=26
http://www.iccbo.org
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On the occasion of the annual G8 sum mits, the ICC has high lighted in par tic u-
lar the issue of prod uct coun ter feit ing and copy right piracy. Thus, on the occasion 
of the G8 Hei li gen damm Sum mit of 6–8 June, 2007, the ICC sub mit ted a state-
ment, ‘Busi ness and the Global Econ omy’ that advanced the fol low ing posi tions 
on “Intel lec tual prop erty and inno va tion”:

•	 ICC wel comed the fact that prod uct coun ter feit ing and copy right piracy had 
become a reg u lar topic on the agenda of the annual G8 Sum mit meet ings. 
Coun ter feit ing and piracy had become a global epi demic. Vir tu ally no sec tor 
of indus try was untouched by this ille gal—and often dan ger ous—activ ity. The 
inter net was being used for mas sive copy right theft.

•	 ICC was deeply dis turbed by this rap idly spread ing phe nom e non since it 
believed strongly that the pro tec tion of intel lec tual prop erty was a vital ele ment 
in encour ag ing research and inno va tion, inter na tional trade and invest ment, and 
sound eco nomic growth and devel op ment.

•	 Gov ern ments should give higher pri or ity to fight ing coun ter feit ing and piracy 
by gath er ing more accu rate data on the extent of the prob lem.

•	 ICC sup ported the recent pro mo tion by the World Cus toms Orga ni za tion of a 
new frame work of stan dards on bor der con trol.34

In addi tion, ICC pre sented to the same sum mit a spe cific State ment on pro-
tect ing intel lec tual prop erty with very much the same con tent.35 The ICC state-
ment argued that “Pres ent and future com pet i tive ness in the “knowl edge 
econ omy” demands imme di ate atten tion to the prob lem of intel lec tual prop erty 
theft.” It noted “myr iad adverse costs to social welfare and eco nomic devel op-
ment asso ci ated with the growth of coun ter feit ing and piracy” that “hinder gov-
ern ments’ ongo ing efforts to improve social welfare and stim u late eco nomic 
devel op ment.” This illicit activ ity had “impacts on employ ment, con sumer 
health and safety, tech nol ogy trans fer, tax rev e nues and pub lic finance, law 
enforce ment and organized crim i nal activ i ties.” It urged the estab lish ment of 
legal prece dents, includ ing civil and crim i nal lia bil ity for land lords of these 
coun ter feit mar kets, the improve ment of the legal frame work gov ern ing free 
trade zones so as to elim i nate ille gal pirate activ ity in these areas and the 
enhance ment of mea sures that har mo nize pol i cies and prac tices to pro tect IPR in 
the area of bor der con trol and cus toms. It called for gov ern ments to empower 
the G8 IPR Work ing Group to ini ti ate a global dia log aimed at elab o rat ing 
instru ments or new stan dards or other form of inter na tional agree ments that can 
be put in place to “fur ther tackle threats to IP rights.”36 In this regard, it called 
atten tion to the WTO TRIPs Agree ment Arti cle 61, which obliges mem bers “to 
pro vide for crim i nal pro ce dures and pen al ties to be applied at least in cases of 

34 The ICC has pre sented sim i lar state ments to the annual G8 Sum mits.
35 ICC, http://www.ic cwbo.org/up load ed Files/BA SCAP/Pages/State ment.pdf.
36 State ment on pro tect ing intel lec tual prop erty, Pre sented to the 2007 G8 Sum mit, Hei li gen-
damm, http://www.ic cwbo.org/up load ed Files/BA SCAP/Pages/State ment.pdf.
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will ful trade mark coun ter feit ing or copy right piracy on a com mer cial scale.”37 
It rec og nized “that the pri vate sec tor has respon si bil i ties to insti tute effec tive 
mea sures against coun ter feit ing and piracy” called atten tion to the ICC’s efforts 
in con cert with the global busi ness com mu nity, to develop a model IP com pli-
ance guide line that pro vides detailed infor ma tion to busi nesses on what practical 
steps they can take to improve their com pli ance with IP laws. There was not a 
word about the human rights or human secu rity dimen sions and, again, not a 
word about the human costs of the appli ca tion of many inter na tional norms on 
intel lec tual prop erty, par tic u larly those affect ing the rights to life, food, health, 
and edu ca tion

In rela tion to the WIPO’s ongo ing Devel op ment Agenda, the ICC has com-
mented that “WIPO should not waste time and resources by rein vent ing the wheel 
but should use and build on exist ing work by other orga ni za tions.” It felt that work 
has been or was being done by other orga ni za tions, both in the pub lic and the pri-
vate sec tor, on sev eral of the issues addressed in the Devel op ment agenda pro pos-
als and that it was “more effi cient for WIPO and its mem ber states to take stock of 
such work first to see if exist ing mech a nisms are suf fi cient before decid ing to start 
a sep a rate ini tia tive in the same area.”38 It con sid ered that past norm-set ting activ i-
ties in the IP sys tem “already took into account dif fer ent lev els of devel op ment, 
and that future norm-set ting activ i ties could build on the expe ri ence drawn from 
these. Exist ing mul ti lat eral agree ments con tain built-in flex i bil i ties which enable 
con tract ing par ties to imple ment min i mum stan dards in a man ner befit ting their 
national envi ron ment.”39

The absence of the human secu rity dimen sion is also evi dent on the part of 
the US Cham ber of Com merce. Fol low ing a Global Intel lec tual Prop erty (“IP”) 
Pro tec tion and Inno va tion Forum held in Bei jing on 27 and 28 March 2007, the 
US Cham ber of Com merce adopted a State ment declar ing that it had ‘observed a 
grow ing global con sen sus on the fol low ing prin ci ples and best prac tices in fos ter-
ing inno va tion and IPR pro tec tion and enforce ment’:

•	 Gov ern ments can best stim u late inno va tion by sup port ing strong basic edu ca-
tional train ing and a tech no log i cally pro fi cient work force, fund ing basic sci-
en tific research and mak ing that research avail able for com mer cial i za tion by 
indus try and pro vid ing tax and related incen tives for com pa nies to invest in 
R&D.

•	 Mar ket com pe ti tion by entre pre neurs and enter prises is essen tial for sus tained 
inno va tion and eco nomic growth. To that end, gov ern ments should ensure 
that com pe ti tion laws and related regimes are applied in a man ner that pro-
motes effi ciency and con sumer welfare and does not restrict the com mer cial 

37 Ibid.
38 ICC Com mis sion on Intel lec tual Prop erty 2007. 1.
39 Id., 4.
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exploi ta tion of IPRs, or deter com pa nies—whether domes tic and for eign—from 
com pet ing vig or ously in the mar ket place.

•	 Gov ern ments can play a crit i cal role in fos ter ing inno va tion by facil i tat ing 
access to cap i tal through devel op ment of sound and effi cient finan cial and cap-
i tal mar kets and dis sem i na tion of basic busi ness and man age ment know-how 
among enter prises, both of which are impor tant to pro mote econ o mies of scale 
in pro duc tion and dis tri bu tion.

•	 Weak nesses in IPR pro tec tion, in addi tion to under min ing inno va tion, also 
threaten mar ket order, free and fair com pe ti tion, and tax receipts of gov ern-
ments, thereby under min ing the pub lic access to social ser vices. Organized 
crime and the under ground econ omy thrive in the absence of ade quate IPR 
enforce ment and a con certed effort to address pri vate and pub lic cor rup tion.

•	 Strength en ing of IPR laws and enforce ment is an essen tial task for all gov-
ern ments. IPR laws should reflect inter na tional norms and be con sis tent with 
the stan dards agreed by nations belong ing to the World Intel lec tual Prop erty 
Forum, World Cus toms Orga ni za tion, the Orga ni za tion for Eco nomic Coop er-
a tion and Devel op ment, Inter pol, and the World Trade Orga ni za tion (WTO). 
Effec tive enforce ment requires effec tive deter rence of ille gal con duct, which in 
turn requires allo ca tion of ade quate gov ern ment enforce ment resources and sus-
tained com mit ment.

•	 There exists a close link between IPR pro tec tion and con sumer health and 
safety; there is a con se quent need for gov ern ments to pro vide ade quate 
resources for enforce ment (crim i nal, admin is tra tive and civil).

•	 The increas ing glob al iza tion of pro duc tion and trade makes it vital that gov ern-
ments strengthen efforts to har mo nize their laws and avoid diver gent or con-
flict ing enforce ment prac tices and rem e dies. Gov ern ments should coop er ate 
in all aspects of IPR pro tec tion, includ ing edu ca tion, aware ness-rais ing, and 
enforce ment.

•	 As efforts to deal with ‘hard’ infringe ments in retail and whole sale mar kets are 
strength ened, copy right piracy and trade mark coun ter feit ing con tinue to shift 
fur ther to the online envi ron ment. This new est bat tle front for IP pro tec tion—the 
inter net—increases the urgency for coun tries to update rel e vant laws, increase 
enforce ment capac ity, and develop bet ter struc tures for inter-gov ern men tal and 
pub lic–pri vate sec tor col lab o ra tion.40

Not a word was said about the human dimen sions of these issues. This makes 
it par tic u larly inter est ing to con sider whether the much dis cussed ‘Rug gie Prin ci-
ples’ on Busi ness and Human Rights have any thing to offer to the IP field.

40 US Cham ber of Com merce 2011, “State ment of the U.S. Cham ber of Com merce Upon The 
Con clu sion Of The Global Intel lec tual Prop erty Pro tec tion and Inno va tion Forum,” Avail able at 
Cham ber web site: http://www.us cham ber.com/press/releases/2007/march/state ment-us-cham ber-
com me. Con sulted on 8 Sep tem ber, 2011. Accessed on 1 Novem ber 2011.
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7.4  The ‘Rug gie Prin ci ples’ on Busi ness and Human Rights

On 21 March 2011, Pro fes sor John Rug gie, Spe cial Rep re sen ta tive of the UN Sec re-
tary-Gen eral on the issue of human rights and trans na tional cor po ra tions and other 
busi ness enter prises sub mit ted to the UN Human Rights Coun cil his final report con-
tain ing a set of Guid ing Prin ci ples on Busi ness and Human Rights: Imple ment ing 
the United Nations ‘Pro tect, Respect and Rem edy’ Frame work which were endorsed 
by the UN Human Rights Coun cil on 16 June, 2011.41 The Guid ing Prin ci ples, 
whatever their other mer its, have little rel e vance to the human rights respon si bil i ties 
of busi ness enter prises when it comes to the adverse impact on fun da men tal human 
rights of the appli ca tion of inter na tional laws on intel lec tual prop erty.

The Guid ing Prin ci ples rest on three pil lars: the state duty to pro tect against 
human rights abuses from third par ties, includ ing busi ness, through pol i cies, reg u-
la tion, and adju di ca tion; the cor po rate respon si bil ity to respect human rights, imple-
ment ing due dili gence to avoid infringe ment and address adverse impacts; access 
to effec tive rem edy for vic tims of human rights abuses. Prin ci ple 11 pro vides that 
Busi ness enter prises should respect human rights. This means that they should avoid 
infring ing on the human rights of oth ers and should address adverse human rights 
impacts with which they are involved. Prin ci ple 12 adds that the respon si bil ity of 
busi ness enter prises to respect human rights refers to inter na tion ally rec og nized 
human rights—under stood, at a min i mum, as those expressed in the Inter na tional 
Bill of Human Rights and the prin ci ples con cern ing fun da men tal rights set out in 
the ILO’s Dec la ra tion on Fun da men tal Prin ci ples and Rights at Work.

Accord ing to Prin ci ple 13, the respon si bil ity to respect human rights requires 
that busi ness enter prises avoid caus ing or con trib ut ing to adverse human rights 
impacts through their own activ i ties and address such impact when they occur. 
Busi ness enter prises should also seek to pre vent or mit i gate adverse human rights 
impacts that are directly linked to their oper a tions, prod ucts or ser vices by their 
busi ness rela tion ships, even if they have not con trib uted to those impacts.

The respon si bil ity of busi ness enter prises to respect human rights applies 
to all enter prises regard less of their size, sec tor, oper a tional con text, own er-
ship, and struc ture (Prin ci ple 14). In order to meet their respon si bil ity to respect 
human rights, busi ness enter prises should have in place appro pri ate pol i cies and 
pro cesses, includ ing a pol icy com mit ment to meet their respon si bil ity to respect 
human rights; a human rights due dili gence to iden tify, pre vent, mit i gate, and 
account for how they address their impacts on human rights, and pro cesses to ena-
ble the reme di a tion of any adverse human rights impacts they cause or to which 
they con trib ute (Prin ci ple 15).

As men tioned above, the Rug gie Prin ci ples shed little light on the respon si bil i-
ties of IBOs regard ing the equi ta ble appli ca tion of inter na tional intel lec tual prop-
erty laws.

41 UN Human Rights Coun cil 2011, A/HRC/17/31.
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7.5  The OECD Guide lines

The Orga ni za tion for Eco nomic Coop er a tion and Devel op ment (OECD) has also 
issued Guide lines for Multinational Enter prises for the respon si ble con duct of 
multinational enter prises. The updated Guide lines in 2011 included a chap ter on 
human rights.42 It has rec om mended that:

Enter prises should take fully into account estab lished pol i cies in the coun tries in which 
they oper ate, and con sider the views of other stake hold ers. In this regard:

A. Enter prises should:
1. Con trib ute to eco nomic, envi ron men tal and social pro gress with a view to achiev ing 

sus tain able devel op ment.
2. Respect the inter na tion ally rec og nized human rights of those affected by their 

activ i ties.43

In May 2011, OECD min is ters announced the adop tion of updated Guide lines 
on human rights abuse and com pany respon si bil ity for their sup ply chains. The 
Guide lines estab lished cer tain gen eral prin ci ples includ ing that: (1) Firms should 
respect human rights in every coun try in which they oper ate; (2) Obey ing domes-
tic laws is the first obli ga tion of enter prises; and (3) Gov ern ments have the right to 
pre scribe the con di tions under which multinational enter prises oper ate within their 
juris dic tions, sub ject to inter na tional law. It advanced some gen eral pol i cies that 
enter prises should fol low includ ing: (1) Con trib ut ing to eco nomic, envi ron men tal 
and social pro gress with a view to achiev ing sus tain able devel op ment; (2) respect-
ing inter na tion ally rec og nized human rights of those affected by their activ i ties;  
(3) refrain ing from seek ing or accept ing exemp tions not envis aged in the stat u tory or 
reg u la tory frame work related to human rights, envi ron men tal, health, safety, labor, 
tax a tion, finan cial incen tives, or other issues; (4) car ry ing out risk-based due dili-
gence to iden tify, pre vent and mit i gate actual and potential adverse impacts though 
the nature and extent of due dili gence depended on the cir cum stances of a par tic u lar 
sit u a tion; and (5) engag ing with rel e vant stake hold ers in order to pro vide mean ing-
ful oppor tu ni ties for their views to be taken into account in rela tion to plan ning and 
deci sion mak ing for pro jects or other activ i ties that may sig nifi  cantly impact local 
com mu ni ties. In a chap ter on “Human Rights” the Guide lines advo cate as fol lows:

States have the duty to pro tect human rights. Enter prises should, within the frame work of 
inter na tion ally rec og nized human rights, the inter na tional human rights obli ga tions of the 
coun tries in which they oper ate as well as rel e vant domes tic laws and reg u la tions:

1. Respect human rights, which mean they should avoid infring ing on the human rights 
of oth ers and should address adverse human rights impacts with which they are 
involved.

2. Within the con text of their own activ i ties, avoid caus ing or con trib ut ing to adverse 
human rights impacts and address such impacts when they occur.

42 OECD Guide lines for Multinational Enter prises 2011.
43 Id., 19.
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3. Seek ways to pre vent or mit i gate adverse human rights impacts that are directly linked 
to their busi ness oper a tions, prod ucts or ser vices by a busi ness rela tion ship, even if 
they do not con trib ute to those impacts.

4. Have a pol icy com mit ment to respect human rights.
5. Carry out human rights due dili gence as appro pri ate to their size, the nature and con-

text of oper a tions and the sever ity of the risks of adverse human rights impacts.
6. Pro vide for or coop er ate through legit i mate pro cesses in the reme di a tion of adverse 

human rights impacts where they iden tify that they have caused or con trib uted to 
these impacts.44

One will notice the empha sis on pre ven tion of human rights abuses. Com men-
tary on para 5 in the Guide lines has noted that the due dili gence pro cess “entails 
assess ing actual and potential human rights impacts, inte grat ing and act ing upon 
the find ings, track ing responses as well as com mu ni cat ing how impacts are 
addressed.” Human rights due dili gence can be included within broader enter prise 
risk man age ment sys tems “pro vided that it goes beyond sim ply iden ti fy ing and 
man ag ing mate rial risks to the enter prise itself to include the risks to rights-hold-
ers.” It was to be an ongo ing exer cise, “rec ogn is ing that human rights risks may 
change over time as the enter prise’s oper a tions and oper at ing con text evolve.”45

Intel lec tual prop erty is spe cifi  cally men tioned in rela tion to the envi ron ment 
and to tech nol ogy trans fer. Enter prises were called upon to “take due account of 
the need to pro tect the envi ron ment, pub lic health and safety, and gen er ally to con-
duct their activ i ties in a man ner con trib ut ing to the wider goal of sus tain able 
devel op ment.”46 Tak ing into account con cerns about cost, busi ness con fi den ti al ity, 
and the pro tec tion of intel lec tual prop erty rights enter prises were asked to:

a) Pro vide the pub lic and work ers with ade quate, mea sure able and ver i fi able (where 
appli ca ble) and timely infor ma tion on the potential envi ron ment, health and safety 
impacts of the activ i ties of the enter prise, which could include report ing on pro gress 
in improv ing envi ron men tal per for mance; and

b) Engage in ade quate and timely com mu ni ca tion and con sul ta tion with the com mu ni ties 
directly affected by the envi ron men tal, health and safety pol i cies of the enter prise and 
by their imple men ta tion.

They were also called upon to adopt, “where prac ti ca ble in the course of their 
busi ness activ i ties, prac tices that per mit the trans fer and rapid dif fu sion of tech nol-
o gies and know-how, with due regard to the pro tec tion of intel lec tual prop erty 
rights.” When appro pri ate, enter prises were asked to “per form sci ence and tech-
nol ogy devel op ment work in host coun tries to address local mar ket needs” and 
when grant ing licenses for the use of intel lec tual prop erty rights or when other-
wise trans fer ring tech nol ogy, to “do so on rea son able terms and con di tions and in 
a man ner that con trib utes to the long term sus tain able devel op ment pros pects of 
the host coun try.”47

44 Id., 31.
45 Id., 34.
46 Id., 55.
47 Ibid.
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As was seen in Chap. 6, the human rights chal lenges in the appli ca tion of inter na-
tional intel lec tual prop erty norms are of a dif fer ent order and require quite a dif-
fer ent approach from that of the ‘Rug gie Prin ci ples’ and the OECD guide lines. 
Chap ter 6 offered some impor tant insights into the need for the mod ern i za tion 
of the inter na tional intel lec tual prop erty regime, build ing in ele ments of equity 
and human rights and on the chal lenges fac ing the same. What spe cific roles and 
respon si bil i ties do inter na tional busi ness orga ni za tions have in this con text?

In the last three decades, the tra di tional role of the state as rule maker and of 
inter na tional busi ness orga ni za tions as rule-tak ers has changed. The firm was to 
play within the rules set by states for the mak ing of profit. With glob al iza tion 
states face increas ing dif fi cul ties in pro vid ing busi nesses with a func tional and 
reli able insti tu tional frame work for com pe ti tion. More over, busi ness actors see 
them selves con fronted with the expec ta tions of soci ety that increas ingly see them 
not merely as rule-tak ers. They are expected to take on a high degree of moral 
respon si bil ity for moral issues such as cor rup tion, envi ron men tal pro tec tion, 
curb ing cli mate change, estab lish ing labor stan dards, cop ing with child labor, 
improv ing labor and safety con di tions, and cater ing for poor and weak com mu-
ni ties. It could be said, there fore, that they are polit i cal actors. They are increas-
ingly ‘rule mak ers’ as they engage with states and civil soci ety towards meet ing 
these chal lenges. As they par tic i pate in rule mak ing and delib er a tions about ‘rule-
find ing’ they acquire a par tic i pa tory role in fram ing rules of the game.

The polit i cal role of inter na tional busi ness orga ni za tions in inter na tional affairs 
is a nascent field of study.48 Some schol ars take a polit i cal sci ence approach and 
dis cuss IBOs in terms of ‘cor po rate cit i zens’. How can IBOs par tic i pate in the 
pro cesses of rule mak ing? Oth ers have taken more philo soph i cal approaches, such 
as the Hab erm asian,49 and con sider issues of legit i macy in the con text of gov er-
nance and rule mak ing. Other schol ars have adopted ‘rational-choice’ approaches 
which con cep tu al ize the polit i cal role of com pa nies by anal ogy to their role in 
value cre a tion. In this view, com pa nies do not aban don the logic of value cre a tion, 
but par tic i pate in rule-mak ing and rule-find ing to improve the defi cient rules of 
the game. The empha sis on IBO’s as ‘cor po rate cit i zens’ par tic i pat ing in rule mak-
ing and find ing is a con tro ver sial one, which argu ably has no prec e dent.

As John Mor ri son has empha sized, inter na tional busi nesses increas ingly faces 
human rights chal lenges in their daily oper a tions.50 Prob lems do not face IBOs sim-
ply along the inter na tional value chain of pro duc tion. Com pa nies are con fronted 
with more polit i cal issues of “admin is tra tion” when they decide to aban don a 

48 Mor ri son 2011.
49 “Hab erm asian” refers to the writ ings of Jur gen Hab er mas of the Frank furter School of Phi los-
o phers who advanced a com mu ni ca tions the ory of social rela tions.
50 Mor ri son 2011.
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loca tion, for exam ple.51 There is a grow ing web of inter na tional stan dards reflect ing 
the con cerns over human rights respon si bil i ties of IBOs: ISO 9001 (con sumer sat is-
fac tion and qual ity man age ment); ISO 14001 (envi ron men tal man age ment sys tems); 
For est Stew ard ship Coun cil (sus tain able resource man age ment); and SA8000.

The gen eral area of cor po rate social respon si bil ity of IBOS in rela tion to inter-
na tional human rights law was com pre hen sively explored by Ste phen Rat ner who 
has writ ten on the expan sion of inter na tional law into areas of reg u la tion, includ-
ing human rights, and the deep en ing of inter na tional law through ero sion of the 
notion of do maine re servé, that is, the area seen as exclu sively within the domes tic 
juris dic tion of states.52 With regard to the exclu sive pre rog a tive of states to reg u-
late busi ness enter prises by imbu ing them with duties to respect human rights, 
Rat ner has stated that “it bears brief men tion that inter na tional law doc trine poses 
no sig nifi  cant imped i ment to rec og ni tion of duties beyond those of states.”53 It has 
been accepted that non-state enti ties may bear forms of inter na tional per son al ity. 
The UN has for a long time been rec og nized as hav ing the capac ity to bring claims 
against states for vio la tions of obli ga tions toward the UN. Rat ner sur veyed the 
emerg ing practice of states in rela tion to the human rights obli ga tions of pri vate 
enter prises. Dur ing the Nurem berg Tri als after WWI, in three cases, United States 
v. Flick,54 United States v. Krauch (the I.G. Far ben Case),55 and United States v. 
Krupp,56 the lead ers of large Ger man indus tries were pros e cuted for crimes  

51 Morrison 2011, 3.
52 Ratner 2001, 443–545, See also: Mares 2004.
53 Ratner 2001, Ibid., 475.
54 Fried rich Flick was a prom i nent steel indus tri al ist who was charged, along “with five asso ci-
ates, var i ously, on sev eral counts: (1) the forc ible depor ta tion of for eign nation als, con cen tra tion 
camp inmates and pris on ers of war to forced labor in Ger many and spe cifi  cally in Flick mines 
and fac to ries; (2) the sei zure of plants and prop erty in France and the USSR; (3) crimes against 
human ity in the per se cu tion of Jews dur ing the pre war years 1936–39; (4) know ing par tic i pa tion 
in per se cu tions and other atroc i ties per pe trated by the Nazi SS.” Two of the defen dants had taken 
the steps in one instance to secure a con tract and, such “active steps” deprived them of a defense 
of neces sity. Two defen dants were con victed on the charge of eco nomic plun der, and two on 
charge (4) above. Tay lor (1949), “The Nurem berg War Crimes Tri als.” Inter na tional Con cil i a tion, 
No. 450, April 1949. Avail able at http://www.ess.uwe.ac.uk/geno cide/cntrl10_tri als.htm#Tay lor 
(Uni ver sity of West Anglia, Bris tol, UK). Accessed on 3 June 2012.
55 The 24 defen dants were all direc tors or offi cers of the Ger man con glom er ate, I.G.Far be nin-
dust rie A.G., and the charges were “(1) plan ning and wag ing aggres sive war; (2) con spir acy 
to that end; (3) enslave ment and mis treat ment of pris on ers of war, depor tees, and con cen tra-
tion camp inmates.” Thir teen were found guilty of the com mis sion of offenses of spo li a tion or 
employ ment of slave labour. Tay lor 2919, Id.
56 Al fried Krupp was an arma ments man u fac turer who was indicted along with another eleven 
offi cers of the firm. They were var i ously charged with “plan ning and wag ing aggres sive war, with 
con spir acy to com mit crimes against the peace, hav ing par tic i pated in the forc ible depor ta tion of 
for eign nation als, con cen tra tion camp inmates and pris on ers of war to forced labor, and eco nomic 
plun der. “The Krupp firm and the con victed defen dants were found guilty of con stant, wide-
spread, and fla grant vio la tions of the laws of war relat ing o the employ ment of pris on ers of war, 
eager par tic i pa tion in the forced labour pro cure ment pro gram, and shock ing mis treat ment of the 
pris on ers, depor tees, and con cen tra tion camp inmates who toiled in the Krupp plants.” Id., 313.

http://www.ess.uwe.ac.uk/genocide/cntrl10_trials.htm#Taylor
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against peace (i.e., ini ti at ing World War II), war crimes, and crimes against 
human ity. Though indi vid u als were being tried “the courts …none the less rou tinely 
spoke in terms of cor po rate respon si bil i ties.”57

The Inter na tional Labour Orga ni za tion has adopted con ven tions on labor 
laws, which col lec tively “assume spe cial sig nifi  cance with respect to the pos si-
bil ity of duties on cor po ra tions in the human rights area.”58 Inter na tional Envi-
ron men tal Law has advanced the “pol luter pays prin ci ple” as state respon si bil ity 
may not be suf fi cient for repair ing harm done. Rat ner cites a num ber of trea ties 
that col lec tively impose an inter na tional stan dard of lia bil ity on the cor po ra tion. 
Indeed, one key envi ron men tal treaty rec og nizes some pol lu tion dam age as a 
bona fide inter na tional crime.59 States have also devel oped inter na tional law 
cre at ing bind ing obli ga tions on cor po ra tions with respect to dis crete eco nomic 
activ i ties. For exam ple, in 1997, the OECD states con cluded the Con ven tion on 
Com bat ing Brib ery of For eign Pub lic Offi cials in Inter na tional Busi ness Trans-
ac tions. Dur ing the Cold War the mem bers of the UN used the Gen eral Assem-
bly and the Secu rity Coun cil to rec om mend or impose eco nomic sanc tions 
against a vari ety of states, or, on occasion, insur gent groups, which had impli ca-
tions for the con duct of pri vate busi ness orga ni za tions. The Sanc tions regime for 
Iraq after the 1991 Gulf War “had placed strict require ments on cor po ra tions 
regard ing their pur chases of oil from Iraq.”60 Euro pean Union practice has cre-
ated “a vast body of legal obli ga tions which apply directly to cor po rate enti ties.” 
The Euro pean Court of Jus tice has not only imposed legal obli ga tions on com-
pa nies but also human rights obli ga tions in rela tion to non-dis crim i na tion.61 
Treaty mon i tor ing bodies have also imputed respon si bil i ties to pri vate enter-
prises. The CESCR has inter preted an indi vid ual’s right to food under Arti cle 11 
of that Cov e nant in terms of respon si bil i ties for com pa nies.62 Soft-law pro vi-
sions, such as the Rug gie Guide lines and the OECD Guide lines have also tar-
geted their rec om men da tions at pri vate com pa nies. For Rat ner “if states and 
inter na tional orga ni za tions can accept rights and duties of cor po ra tions in some 
areas, there is no the o ret i cal bar to rec og niz ing duties more broadly, includ ing 

57 Ratner 2001, 477.
58 Id., 479.
59 Id., 480. The treaties he cites are the 1960 Paris Convention on Third Party Liability in the 
Field of Nuclear Energy, the 1962 Brussels Convention on the Liability of Operators of Nuclear 
Ships, the 1963 Vienna Convention on Civil Liability for Nuclear Damage, the 1969 International 
Convention on Civil Liability for Oil Pollution Damage and the 1984 Protocol thereto, the 1971 
Brussels Convention Relating to Civil Liability in the Field of Maritime Carriage of Nuclear 
Material, and the 1976 Convention on Civil Liability for Oil Pollution Damage Resulting from 
Exploration for and Exploitation of Seabed Mineral Resources.
60 Id., 484.
61 Ibid.
62 Id., 486.
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duties in the human rights area.”63 He argued that his the ory for devel op ing a 
model of enter prise lia bil ity:

is based on an induc tive approach that reflects the actual oper a tions of busi ness enter-
prises. It appraises the ways in which cor po ra tions might affect the human dig nity of indi-
vid u als and pos its a the ory that is sen si tive to the cor po ra tions’ diverse struc tures and 
modes of oper at ing within a par tic u lar coun try. This the ory asserts that cor po rate duties 
are a func tion of four clus ters of issues: the cor po ra tion’s rela tion ship with the gov ern-
ment, its nexus to affected pop u la tions, the par tic u lar human right at issue, and the place 
of indi vid u als vio lat ing human rights within the cor po rate struc ture.64

In argu ing through his the ory, Rat ner sought to “dif fer en ti ate between those 
sorts of rights that the cor po ra tion can directly infringe and those that only the 
gov ern ment can directly infringe, for exam ple, between the right against cruel, 
inhu man, or degrad ing treat ment and the right to cross-exam i na tion in crim i nal  
tri als.”65 But there were nev er the less a large num ber of rights that were capa ble of 
infringe ment by both states and non-state actors. At min i mum, he argued, “as long 
as the state can vio late the right, the cor po ra tion has a duty not to be com plicit in 
such con duct.”66 After a lengthy con sid er ation of doc trinal and practical aspects of 
his the ory, Rat ner advanced the fol low ing prop o si tions:

(1) All other things being equal, the cor po ra tion’s duties to pro tect human rights increase as 
a func tion of its ties to the gov ern ment. If the cor po ra tion receives requests from the gov-
ern ment lead ing to vio la tions, know ingly and sub stan tially aids and abets gov ern men tal 
abuses, car ries out gov ern men tal func tions and causes abuses, or, in some cir cum stances, 
allows gov ern men tal actors to com mit them, its respon si bil ity flows from that of the state.

(2) All other things being equal, the cor po ra tion’s duties to indi vid u als increase as a func-
tion of its asso cia tive ties to them. These con nec tions may, for exam ple, ema nate from 
legal ties (as with employ ees), phys i cal prox im ity, or pos ses sion of de facto con trol 
over a par tic u lar piece of ter ri tory. As these con nec tions dis si pate, the duties do as 
well. For cer tain severe abuses, the cor po ra tion’s duties will not turn on such ties.

(3) In sit u a tions not involv ing coop er a tion with the gov ern ment in its own human rights 
vio la tions, the enter prise’s duties turn on a bal anc ing of the right at issue with the 
cor po ra tion’s inter ests (and in some cases, rights), except for cer tain non-der o ga ble 
human rights. The nexus fac tor will need to be taken into account in deter min ing any 
deriv a tive duties. The com pany’s deriv a tive duties will not extend to duties to pro mote 
obser vance of the rights gen er ally.

(4) The attri bu tion of respon si bil ity within the cor po rate struc ture depends upon the 
degree of con trol exer cised by the cor po ra tion over the agents involved in the abuses, 
not sim ply finan cial or con trac tual links with them.

(5) The extent to which the cor po ra tion must have some fault to be respon si ble will 
depend upon the par tic u lar sanc tion envi sioned. It is not a required ele ment of respon-
si bil ity with respect to cor po rate agents act ing under cor po rate author ity, but should 
be an ele ment regard ing the duty of the cor po ra tion to pre vent vio la tions by actors not 
con nected with it.67

63 Id., 488.
64 Id., 496.
65 Id., 511.
66 Id., 512.
67 Id., 525.
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He noted that his the ory ulti mately resulted in two sets of duties upon the cor-
po ra tion. First, were the com plic ity-based duties that the cor po ra tion not involve 
itself in ille gal con duct by the gov ern ment; these duties rise, in those cir cum-
stances in which the cor po ra tion’s links to the gov ern ment are akin to those in the 
doc trine of supe rior respon si bil ity, to a duty to pre vent abuses by gov ern men tal 
forces. For these duties, the fac tor of the nexus affected pop u la tion’s drops out. 
Sec ond, were a set of duties on the cor po ra tion not to infringe directly on the 
human rights of those with whom it enjoys cer tain ties, with the pos si bil ity of 
greater duties depend ing upon the scope.68

The pros pects for effec tively increas ing IBO atten tion and respect for inter na-
tional human rights stan dards are height ened by a num ber of devel op ments in the 
field of inter na tional law her alded by the advent of the human rights move ment 
and result ing con ven tions. The pro tec tion of human rights from vio la tions by non-
state actors, nota bly indi vid u als, “has been approved and applied by human rights 
courts and tri bu nals”, accord ing to Jav aid Reh man..69 This “hor i zon tal or positive 
appli ca tion of law” was intended to pro vide “a com pre hen sive pro tec tion of 
human rights.” State lia bil ity would be incurred not only in sit u a tions where the 
State has con trol over the actions of the non-state actor, but also:

…and most impor tantly, within the con text of an inter na tional and regional human rights 
treaty-based regime, State lia bil ity would also extend to instances where the State has 
failed in its obli ga tions to ‘secure’ or to ‘ensure’ the right con tained in the instru ments by 
not ren der ing unlaw ful actions by pri vate per sons that vio late them.70

The Euro pean Court of Human Rights’ juris pru dence has estab lished State lia-
bil ity where crim i nal law failed to pro vide means whereby a sex ual attack upon a 
men tally dis abled women could be the sub ject of crim i nal pros e cu tion, or 
instances where the law per mit ted an employer to dis miss his employee for refusal 
to join a trade union, or where the State failed in pro vid ing effec tive pro tec tion to 
a nine-year old child from beat ings from his step fa ther within a fam ily set ting.71 
Such views notes Reh man, con sol i dated upon case law that had emerged in the 
Inter-Amer i can and Afri can human rights sys tems. In the Ve las quez Rodri guez 
case, the Inter-Amer i can Court of Human Rights noted:

An ille gal act which vio lates human rights and which is directly not imput able to a State 
(for exam ple, because it is the act of a pri vate per son or because the per son involved has 

68 Id., 526.
69 Reh man 2010, 13.
70 Ibid. Arti cle 2(1) of the IC CPR pro vides that “Each State Party to the pres ent Cov e nant under-
takes to respect and to ensure to all indi vid u als within its ter ri tory and sub ject to its juris dic tion 
the rights rec og nized in the pres ent Cov e nant.” Arti cle 2(1) of the IC ESCR pro vides that State 
par ties com mit them selves to under tak ing steps “with a view to achiev ing rights rec og nized in 
the IC ESCR.
71 Rehman 2010, 13. See, respectively, X and Y v. The Netherlands, Application No. 8975/80 
(Judgement of 26 March 1985); Young, James and Webster v. the United Kingdom (1982) 4 
E.H.R.R. 38; A. v. United Kingdom, Application No. 25599/94 (Judgement of 23 September 
1998), footnotes 55, 56, 57 in Rehman, Id., 13.
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not been iden ti fied) can lead to inter na tional respon si bil ity of the State, not because of the 
act itself, but because of the lack of dili gence to pre vent the vio la tion to or to respond to it 
as required by the con ven tion.72

In the Afri can sys tem, the Afri can Com mis sion, pur su ant to the Afri can Char-
ter on Human and People’s Rights of 1981, has held that a State that neglects to 
ensure rights pro vided under the Char ter thereby vio lates the pro vi sions of the 
Char ter “even if the State or its agents are not the imme di ate cause of vio la tion 
[on the basis] that the gov ern ment had respon si bil ity to secure the safety and lib-
erty of its cit i zens, and to con duct inves ti ga tions into mur ders.”73 It thereby estab-
lished that States must under take positive steps to ensure pro tec tion from human 
rights vio la tions that take place in the con fines of pri vate or per sonal life. The 
break-down of the pri vate/pub lic divide is fur ther extended by “the rec og ni tion by 
inter na tional human rights instru ments of the duties upon indi vid u als or other 
non-state actors.”74 Reh man has pointed out that human rights instru ments are 
mov ing toward a par tic i pa tory approach that involves non-gov ern men tal actors 
and takes the views and life expe ri ences of the affected as the prin ci pal point of 
depar ture.”75

The post-war human rights trea ties have had an impor tant impact on the char ac-
ter of inter na tional law, accord ing to Steiner, Al ston and Good man, in that they have 
changed the rela tion ship between states and inter na tional law, as well as each other 
which has “influ enced some basic con cepts and doc trines, such as the vital doc trine 
of sources…”76 The basic duties of states now run towards its inter nal social and 
polit i cal order but “other states—inde pen dently or as mem bers of one or another of 
the many inter na tional human rights orga ni za tions—become involved in the pro cess 
of attempt ing to assure the obser vance by delin quent states of those duties.”77 In 
rela tion to the tra di tional view of cus tom ary inter na tional law as being the prod uct 
of state practice (usus) under taken with the nec es sary opi nio juris, they note the 
par tic i pa tion of a mul ti tude of actors-States, non-gov ern men tal orga ni za tions, and 
other non-state actors—who con trib uted to dis cus sions on what ‘is’ and what 
“ought to be”. They ask “Do those who under stand the UDHR, or impor tant parts 
of it, as author i ta tive inter na tional law, as much so as a treaty, rely on the tra di tional 
cri te ria of cus tom ary law to sup port their under stand ing? Do Gen eral Assem bly 
Res o lu tions approved with large major i ties occupy a spe cial sta tus? Are dif fer ent 

72 Velasquez Rodrigez case Judgement of 29 July 1988, Inter. Am. Ct. H.R. (Ser. C) No. 4 
(1988), para 172. See also Commission Nationale des Droits de l’Homme et des Liberties v. 
Chad, Communication No. 74/92, in the African Human Rights system.
73 Reh man 2010, 14.
74 Id., 14.
75 Id., 14–15.
76 Ste in ert and Al ston 2007, 160.
77 Id., 161.
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cri te ria for the for ma tion of cus tom devel op ing, and become widely accepted?”78 
An thea Rob erts has noted the “deduc tive pro cess” for cus tom for ma tion today:

[T]hat begins with gen eral state ments of rules rather than par tic u lar instances of practice. 
This approach empha sizes opi nio juris rather than state practice because it relies pri mar ily 
on state ments rather than actions. Mod ern cus tom can develop quickly because it is 
deduced from mul ti lat eral trea ties and dec la ra tions by inter na tional fora such as the Gen-
eral Assem bly, which can declare exist ing cus toms, crys tal lize emerg ing cus toms, and 
gen er ate cus toms.79

Mod ern cus tom derives norms pri mar ily from abstract state ments of opi nio 
juris—work ing from the ory to practice. While the ICJ has held that only lex lata 
(what the law is) can con trib ute to the for ma tion of cus tom, “mod ern cus tom seems 
to be based on nor ma tive state ments of lex fer en da [what the law should be] cloaked 
as lex lata.”80 Dinah Shel ton has noted that such norms are increas ingly found, in the 
pres ent com plex inter na tional sys tem, in soft-law instru ments. More over, non-state 
actors increas ingly con trib ute to elab o rat ing such norms. A case in point is the draft-
ing of the Inter na tional Bill of Human Rights, which ben e fited from the inclu sion of 
norms adopted by non-state actors. They were included “because they are usu ally 
intended to impact on state behav ior or to cir cum vent state pol i cies. In addi tion, with 
increas ing glob al iza tion, trans na tional enti ties that make their own rules pre pare and 
enter into nor ma tive instru ments that look much the same as state-adopted norms.”81 
While inter na tional law is cre ated through treaty and cus tom and soft law is not 
legally bind ing per se, Shel ton has noted that “the line between law and non-law 
may appear blurred as states may com ply with rules and prin ci ples con tained in soft-
law instru ments as well. Thus, “soft law instru ments may be increas ingly uti lized 
because it responds to the needs of the new inter na tional sys tem.” Indeed, soft law:

[A]llows for more active par tic i pa tion of non-state actors. Where states once cre ated and 
applied inter na tional norms through pro cesses that lacked trans par ency, par tic i pa tion and 
account abil ity, non-state actors have become a sig nifi  cant source of power along side, if 
not outside, state con trol.82

78 Ibid.
79 Rob erts 2001, “Tra di tional and Mod ern Approaches to Cus tom ary Inter na tional Law: A Rec-
on cil i a tion,” 95 Amer i can Jour nal of Inter na tional Law, 757, in Ste in ert et al. 2007, 162–165. 
Rob ert sites the Mil i tary and Para mil i tary Activ i ties in and against Nic a ra gua case, which “paid 
lip ser vice to the tra di tional test for cus tom but derived cus toms of non-use of force and non-
inter ven tion from state ments such as Gen eral Assem bly res o lu tions. The Court did not make a 
seri ous inquiry into state practice, hold ing that it was suf fi cient for con duct to be gen er ally con-
sis tent with state ment of rules, pro vided that instances of incon sis tent practice had been treated 
as breaches of the rule con cerned rather than as gen er at ing a new rule.” (Id., quoted in Ste in ert 
et al., Ibid., 163). See Case Con cern ing Mil i tary and Para mil i tary Activ i ties in and Against Nic-
a ra gua (Nic a ra gua v. United States of Amer ica) Mer its. Judg ment of 27 June 1986. Inter na tional 
Court of Jus tice, Reports of Judg ments, Advi sory Opin ions and Orders. http://www.icj-cij.org/
docket/files/70/6503.pdf. 
80 Ibid., 163.
81 Shelton 2000, 165.
82 Id., 167.
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The norm-cre at ing impact of soft-law and non-state codes such as the OECD 
Guide lines, the Rug gie Prin ci ples and the SA8000 stan dards, are there fore not to 
be under es ti mated. How ever, they all need to be rein forced when it comes to the 
equi ta ble appli ca tion of inter na tional intel lec tual prop erty laws.

7.7  Ele ments for a Set of Prin ci ples on Busi ness,  
Intel lec tual Prop erty and Human Rights

Mind ful of the fore go ing dis cus sion of the human rights dimen sions of intel lec-
tual prop erty issues in the pre ced ing chap ters and of the respon si bil i ties of IBOs 
in pro mot ing and respect ing fun da men tal human rights, we would sub mit that 
there is urgent need for an addi tional set of Prin ci ples for the guid ance of busi ness 
enter prises with regard to the social, equi ta ble, and the human rights dimen sions 
of intel lec tual prop erty issues.

In its “World Intel lec tual Prop erty Dec la ra tion” the Pol icy Advi sory Com mis-
sion of the WIPO had rec og nized that the term “intel lec tual prop erty rights” meant 
in essence those rights enshrined in Arti cle 27 of the Universal Dec la ra tion of 
Human Rights, adopted by the UN in 1948.83 The World Intel lec tual Prop erty 
Dec la ra tion noted that intel lec tual prop erty is rel e vant to, inter alia, the right to 
edu ca tion and to address ing prob lems faced by devel op ing coun tries. It also noted 
that intel lec tual prop erty rights “are an essen tial and inte gral part of any legal 
frame work that intends to reg u late on an equi ta ble basis the civil behav ior of cre-
ators and users, and so pro vide universal pro tec tion for the inter ests of all.”84 It 
recalled Arti cle 29 of the Universal Dec la ra tion of Human Rights, which rec og-
nized that every one has duties to the com mu nity in which he or she lives and con-
se quently it was held that intel lec tual prop erty rights should be devel oped to 
pro vide an appro pri ate bal ance between the pro tec tion of cre ators and the inter ests 
of users of intel lec tual prop erty.

Adap ta tion of the intel lec tual prop erty regime to suit pub lic pol icy imper a tives 
is much needed. In a state ment titled “Pub lic Pol icy on Intel lec tual Prop erty” on 
its web site related in rela tion to intel lec tual prop erty and devel op ment, the WIPO 
Sec re tar iat states that while IP is good for eco nomic growth, “There is not a sin-
gle, uniform approach to IP that could be cut and pasted from one coun try to 
another…”85 While there are har mo nized rules and pro cesses, “WIPO Mem ber 
States can still resort to exist ing flex i bil i ties so as to pro mote the imple men ta tion 
of pub lic pol i cies and encour age the stra te gic use of IP.” Most of these flex i bil i ties 

83 Pol icy Advi sory Com mis sion, “World Intel lec tual Prop erty Dec la ra tion,” 26 June 2000. 
WIPO Pub li ca tion No. 836(E).
84 Ibid.
85 WIPO 2012, “Public Policy on IP,” http://www.wipo.int/ip-development/en/policy/ip_policy.html.

http://www.wipo.int/ip-development/en/policy/ip_policy.html


173

were devel oped in con sul ta tion with mem bers and “All of them sug gest a new 
approach to IP, by means of what could be des ig nated as “cre a tive thinking.” Such 
flex i bil i ties them selves “should not be seen as a straight jacket, a for mat that could 
hor i zon tally be applied to all devel op ing coun tries. Some of them are con ve nient 
for the pur pose of spe cial pub lic pol i cies but not for oth ers, and there fore they 
would not be of inter est to Mem bers that might have elected dif fer ent pri or i ties.”86

Tak ing the view of inter na tional human rights as a “global pub lic good,” a set 
of prin ci ples to guide busi ness on the human rights dimen sions of intel lec tual 
prop erty might include the fol low ing:

(1) The appli ca tion of inter na tional intel lec tual prop erty norms should be respect ful of 
fun da men tal human rights such as the right to life, the right to health, to food, and to 
edu ca tion.

(2) In assert ing intel lec tual prop erty rights busi ness should be mind ful of a duty of sol i-
dar ity to human ity as regards the imple men ta tion of the right to devel op ment.

(3) The prin ci ple of equity should be a cen tral pil lar of the future inter na tional intel lec tual 
prop erty regime.

(4) Busi nesses should be respect ful of TK in dif fer ent parts of the world.
(5) Busi nesses should respect the prin ci ple of fair and equi ta ble ben e fit-shar ing for the 

com mer cial use of all inno va tions and TK in par tic u lar;
(6) Busi nesses should respect cus tom ary uses of TK and asso ci ated bio log i cal resources: 

cus tom ary uses shall not be restrained through legal pro tec tion of TK from non-cus-
tom ary uses by out sid ers.

7.8  Con clu sion

This chap ter has high lighted the engage ment of a lead ing busi ness alli ance, the 
ICC, in pro tect ing and defend ing intel lec tual prop erty rights. It was seen that thus 
far there has been a reluc tance to ‘upset the IP apple cart’, that is little or no inter-
est dis played in sit u a tions in which the appli ca tion of inter na tional norms on intel-
lec tual prop erty can have an adverse impact on the real i za tion of basic human 
rights such as the rights to food, health, or edu ca tion. The ICC has argued that the 
exist ing IP regime is suf fi cient but has not rec og nized that human secu rity con-
cerns, which are grounded in human rights and the right to devel op ment, need to 
be incor po rated into that regime.

Our review of the ‘Rug gie Prin ci ples’ on Busi ness and Human Rights con-
cluded that whatever other value they may have else where, they have little rel e-
vance to the intel lec tual prop erty area. A review of the human rights lit er a ture in 
Chap. 5, noted the adverse impact of the appli ca tion of intel lec tual prop erty norms 
on basic human rights. This chap ter has thus con cluded that addi tional guid-
ing prin ci ples are needed in this area and offered some ini tial thoughts toward 
the devel op ment of such a set of prin ci ples. It was sub mit ted that the appli ca tion 
of inter na tional intel lec tual prop erty norms should be respect ful of fun da men tal 

86 Id.
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human rights such as the right to life, the right to health, to food, and to edu ca tion. 
In assert ing intel lec tual prop erty rights, busi ness should be mind ful of a duty of 
sol i dar ity to human ity as regards the imple men ta tion of the right to devel op ment.

In this vein, IBOs should be respect ful of tra di tional knowl edge in dif fer ent 
parts of the world. This is an area in need of urgent study and it is com mended to 
the atten tion of the com mu nity of inter na tional and human rights law yers. In rela-
tion to TK of indig e nous peoples, dis cussed in the next chap ter, the ICC has 
argued for a cau tious approach to inter na tional nego ti a tions aimed at cre at ing a sui 
gene ris sys tem. While the ICC sup ports major objec tives of the Con ven tion on 
Bio log i cal Diver sity—such as cre at ing con di tions to facil i tate access to genetic 
resources for uses by other Par ties; access through prior informed con sent from 
the Party—it has argued, for exam ple, that “dis clo sure of source or ori gin in pat ent 
appli ca tions does not help to achieve these objec tives or make the mea sures work 
bet ter.”87 The ICC has stated that:

Busi ness shares a com mon inter est with indig e nous and local com mu ni ties in greater 
trans par ency, pre dict abil ity, and a bal ance of ben e fits against costs of pro posed ABS reg u-
la tions at both the national and inter na tional level. Busi ness under scores its contin uing 
com mit ment to com mer cial i za tion of GR and asso ci ated tra di tional knowl edge (TK) only 
with the prior informed con sent (PIC) of rel e vant stake hold ers and on mutu ally agreed 
terms (MAT).88

It has argued that in the con text of CBD objec tives achiev ing these goals 
requires using the exist ing IP regime.

The ICC was con cerned with obli ga tions under taken by par ties to the Nagoya 
Pro to col to the CBD and it has under taken a con sul ta tion in Decem ber 2011 with 
its mem bers on the same. A core objec tive of the Pro to col, con cluded in 2010, is 
the “fair and equi ta ble shar ing of ben e fits aris ing from the uti li za tion of genetic 
resources”.89 The Pro to col rec og nized, inter alia, the “impor tance of genetic 
resources to food secu rity, pub lic health, bio di ver sity con ser va tion, and the mit i ga-
tion of and adap ta tion to cli mate change,” the potential role of access and ben e fit-
shar ing to con trib ute to the con ser va tion and sus tain able use of bio log i cal 
diver sity, pov erty erad i ca tion and envi ron men tal sus tain abil ity and thereby con-
trib ut ing to achiev ing the Mil len nium Devel op ment Goals, and “the impor tance of 
pro mot ing equity and fair ness in nego ti a tion of mutu ally agreed terms between 

87 ICC 2011, “Pat ent dis clo sure require ments relat ing to genetic resources: will they work?” 
Doc u ment No. 450/1065—9 May 2011, 1. Avail able at http://www.ic cwbo.org. Accessed on 3 
June 2012.
88 ICC Pol icy Brief 2009, “Nature, tra di tional knowl edge and capac ity build ing,” Sub mis sion 
to the Sec re tar iat of the Con ven tion on Bio log i cal Diver sity for the 8th Ad Hoc Open Ended 
Work ing Group on Access and Ben e fit-Shar ing, Mon treal, 9–15 Novem ber 2009, Doc u ment No. 
450/1052 and No. 213/72—18 Sep tem ber 2009.
89 Nagoya Pro to col on Access to Genetic Resources and the Fair and Equi ta ble Shar ing of Ben-
e fits Aris ing from their Uti li za tion to the Con ven tion on Bio log i cal Diver sity, 29 Octo ber 2010. 
Avail able at http://www.cbd.int/abs/doc/pro to col/nagoya-pro to col-en.pdf. Accessed on 1 June 
2012.

http://www.iccwbo.org
http://www.cbd.int/abs/doc/protocol/nagoya-protocol-en.pdf
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pro vid ers and users of genetic resources.”90 Under Arti cle 3, “This Pro to col shall 
apply to genetic resources within the scope of Arti cle 15 of the Con ven tion and to 
the ben e fits aris ing from the uti li za tion of such resources. This Pro to col shall also 
apply to tra di tional knowl edge asso ci ated with genetic resources within the scope 
of the Con ven tion and to the ben e fits aris ing from the uti li za tion of such knowl-
edge.” Arti cle 5 stip u lates that “In accor dance with domes tic law, each Party shall 
take mea sures, as appro pri ate, with the aim of ensur ing that tra di tional knowl edge 
asso ci ated with genetic resources that is held by indig e nous and local com mu ni ties 
is accessed with the prior and informed con sent or approval and involve ment of 
these indig e nous and local com mu ni ties, and that mutu ally agreed terms have been 
estab lished.”91 Arti cle 12 pro vides that in imple ment ing their obli ga tions under the 
Pro to col, Par ties shall (1) take into con sid er ation indig e nous and local com mu ni-
ties’ cus tom ary laws, com mu nity pro to cols and pro ce dures, as appli ca ble, with 
respect to tra di tional knowl edge asso ci ated with genetic resources, (2) involve 
indig e nous and local com mu ni ties in estab lish ing mech a nisms to inform potential 
users of tra di tional knowl edge asso ci ated with genetic resources about their obli-
ga tions, (3) sup port, as appro pri ate, the devel op ment by indig e nous and local com-
mu ni ties, includ ing women within these com mu ni ties, of com mu nity pro to cols in 
rela tion to access to tra di tional knowl edge asso ci ated with genetic resources and 
the fair and equi ta ble shar ing of ben e fits aris ing out of the uti li za tion of such 
knowl edge, min i mum require ments for mutu ally agreed terms to secure the fair 
and equi ta ble shar ing of ben e fits aris ing from the uti li za tion of tra di tional knowl-
edge asso ci ated with genetic resources, and model con trac tual clauses for ben e fit-
shar ing aris ing from the uti li za tion of tra di tional knowl edge asso ci ated with 
genetic resources, and (4) as far as pos si ble, not restrict the cus tom ary use and 
exchange of genetic resources and asso ci ated tra di tional knowl edge within and 
amongst indig e nous and local com mu ni ties in accor dance with the objec tives of 
the Con ven tion. Arti cle 15 on domes tic legislative and reg u la tory require ments to 
ensure access and ben e fit-shar ing, pro vides that:

1. Each Party shall take appro pri ate, effec tive and pro por tion ate legislative, admin is tra-
tive or pol icy mea sures to pro vide that genetic resources uti lized within its juris dic-
tion have been accessed in accor dance with prior informed con sent and that mutu ally 
agreed terms have been estab lished, as required by the domes tic access and ben e fit-
shar ing leg is la tion or reg u la tory require ments of the other Party.

2. Par ties shall take appro pri ate, effec tive and pro por tion ate mea sures to address sit u a-
tions of non-com pli ance with mea sures adopted in accor dance with paragraph 1above.

3. Par ties shall, as far as pos si ble and as appro pri ate, coop er ate in cases of alleged vio la-
tion of domes tic access and ben e fit-shar ing leg is la tion or reg u la tory require ments 
referred to in paragraph 1 above.92

The pro to col pro vides for the pos si bil ity of cre at ing a “Global Mul ti lat eral Ben-
e fit-Shar ing Mech a nism” under Arti cle 10 that would address “the fair and 

90 Nagoya Pro to col 2010.
91 Ibid.
92 Ibid.
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equi ta ble shar ing of ben e fits derived from the uti li za tion of genetic resources and 
tra di tional knowl edge asso ci ated with genetic resources that occur in trans boun-
dary sit u a tions or for which it is not pos si ble to grant or obtain prior informed 
con sent.”93

The sur vey sent by the ICC raised a num ber of con cerns, includ ing the fol low-
ing: (1) lack of legal cer tainty regard ing the key defi  ni tions and the cir cum stances 
in which users and pro vid ers have obli ga tions and the scope of the regime; (2) the 
“neg a tive eco nomic impact” that “can be expected from addi tional admin is tra tive 
require ments related to access to, and subsequent use of GRs, as com pa nies will 
have to deploy more finan cial, per sonal and time resources into these activ i ties”; 
(3) the “real ity of lengthy sup ply chains and the fact that sev eral dif fer ent par tic i-
pants may be involved in the pro cess of cre at ing value from genetic resources” and 
the need to imple ment Arti cle 15 in a way that rec og nized the real ity of lengthy 
sup ply chains for many sec tors; (4) the need for a har mo nized ABS sys tem across 
the EU elim i nate legal and pos si ble admin is tra tive hur dles that may affect busi ness 
oper a tions, and (5) the need for an effec tive mon i tor ing (check point) sys tem as 
envi sioned by Arti cle 17.94

93 Ibid.
94 ICC 2011, Pub lic Con sul ta tion on the Imple men ta tion and Rat i fi ca tion of the Nagoya Pro-
to col on Access to Genetic Resources and the Fair and Equi ta ble Shar ing of Ben e fits Aris ing 
from their Uti li za tion to the Con ven tion on Bio log i cal Diver sity, 29 Decem ber 2011. Avail able 
at http://www.ic cwbo.org/up load ed Files/ICC/pol icy/intel lec tual_prop erty/State ments/Nagoya%20
Prot%20EU%20Quest_ICC%20Subm%2029_12_11.pdf. Accessed on 3 June 2012.

http://www.iccwbo.org/uploadedFiles/ICC/policy/intellectual_property/Statements/Nagoya%20Prot%20EU%20Quest_ICC%20Subm%2029_12_11.pdf
http://www.iccwbo.org/uploadedFiles/ICC/policy/intellectual_property/Statements/Nagoya%20Prot%20EU%20Quest_ICC%20Subm%2029_12_11.pdf
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The protection of indigenous knowledge or TK 
of indigenous peoples is a critical aspect of the 
protection of indigenous peoples’ rights. This 
chapter examines the processes and principles that 
have steered the elaboration of a sui generis system 
for the protection of the TK of indigenous peoples in 
recent years.

8.1  Indigenous Peoples and Knowledge in International 
Affairs

One of the great issues of justice of our times is the validation and vindication of 
the rights of indigenous people under international law, the protection of their cul-
ture and lifestyles and the safeguarding of their intellectual property heritage. The 
traditional knowledge of Indigenous peoples is a domain that cuts across various 
areas of public policy including preservation of biodiversity, health, and culture. 
They implicate various international regulatory mechanisms including human 
rights, intellectual property rights, plant variety rights, and biodiversity. The protec-
tion of genetic resources, traditional knowledge and folklore, which are intimately 
linked to the well-being of indigenous peoples in particular, has been at the fore-
front of global public policy for well over two decades.1 There are an estimated 
370 million indigenous people in over seventy countries worldwide. They have 
retained social, cultural, economic, and political characteristics that are distinct 
from those of the dominant groups in their respective societies. They have fought 
strenuously for the recognition of their identities, nationally and internationally.

1 The Decade of the Worlds’ Indigenous People, was announced in GA resolution 48/163 of 21 
December 1993 and began from 10 December 1994.
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There has been widespread recognition that local, ‘traditional knowledge’ (TK) 
or ‘indigenous knowledge’ (IK) constitutes part of the cultural and economic 
wealth of both developing and developed countries.2 Greater awareness is forth-
coming about the contributions that such knowledge can make to the process of 
scientific advancement and technological change. TK systems exist in diverse 
fields including food and agriculture, biodiversity conservation, nutrition, and 
medicine. Traditional medicines (TM) still constitute the most important source of 
healing for much of the world’s population living in poverty and distanced from 
urban centers with sophisticated health systems. In this vein, the South Center has 
called attention to the fact that 85–90 % of the basic livelihood needs of the 
world’s poor are based on direct use of biological resources (and related traditional 
knowledge), for food, medicine, shelter, transport, and so on.3 Even in a highly 
urbanized environment like Singapore, “Traditional medicines are often used for 
preventive and rejuvenating purposes…” although it is seldom included in studies 
on that country’s health system.4

This chapter first sets out the efforts of the international community to vali-
date the rights of indigenous people under international law. It then briefly exam-
ines developing country and indigenous people’s perspectives on the IP regime 
in relation to TK. Thereafter, it highlights the area of traditional medicines and 
the potential of such inherited knowledge to contribute to the health and wealth of 
nations. This is followed by a discussion of efforts to find adequate international 
protection mechanisms for TK and TM.

8.2  Recognition of the Rights of Indigenous People Under 
International Law

One of the great chapters of the UN since its establishment more than sixty years 
ago relates to its efforts to bring indigenous peoples into the mainstream of inter-
national relations, to study and analyze their situation and problems in different 
parts of the world, to study ways and means of promoting their rights, and to 
establish norms and institutions for the promotion and the protection of their 
rights.5 Even before the creation of the UN, indigenous people had approached the 
League of Nations in 1928. This was followed by the Bolivian Government’s 
attempts on behalf of indigenous peoples in 1948, which unfortunately failed to 
materialize into action. Convention 107 of the International Labour Organization 

2 See Wendland 2002 for a discussion of the definition of traditional knowledge and related 
terms such as indigenous knowledge. See also Mugabe 1998. Mugabe notes that TK is broader 
than IK, which is narrower in scope but subsumed in the former.
3 South Centre 1993.
4 Chen and Wang 1997, 15.
5 See generally Morgan 2011; Ivison and Patton 2000.
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(ILO) of 1957 was the first effort ever made to tackle in a comprehensive manner 
the need for the protection of indigenous peoples. This was subsequently revised 
and led to Convention (No. 169) concerning Indigenous and Tribal Peoples in 
Independent Countries, which entered into force on 5 September 1991.

Following the recognition of the right of peoples to self-determination in com-
mon Article 1 of the International Covenant on Civil and Political Rights and the 
International Covenant on Economic, Social, and Cultural Rights, a turning point 
was reached in 1970 when the UN mandated a study on Indigenous Rights.6 It 
was, however, not until the 1980s that a forum for discussion was launched.

The beginning of this process was recognition in the UN Sub Commission on 
the Prevention of Discrimination and the Protection of Minorities of the importance 
of studying the situation of indigenous peoples worldwide.7 The Sub Commission, 
in 1971, entrusted one of its 26 members, Mr. Jose Martinez Cobo, as Special 
Rapporteur to carry out a worldwide study of the situation of indigenous peoples.8

Mr. Martinez Cobo, during a decade, commissioned from the UN Secretariat 
over 80 country monographs on the factual situation of indigenous peoples in 
 different parts of the world and submitted a comprehensive report on the Human 
Rights of indigenous peoples. In his report, he advanced recommendations for the 
drafting of a declaration on the rights of indigenous peoples. The study addressed 
a wide range of human rights issues affecting indigenous peoples including educa-
tion, health, housing, and heritage.

As Mr. Martinez Cobos’ study was approaching its end, indigenous peoples 
began to organize meetings in Geneva to bring attention to their cause. One such 
assembly took place in the mid-1970s. It called for the establishment of a dedi-
cated body at the UN to work on the protection of the rights of indigenous peoples 
around the world. This call went largely un-noticed. However, around this period a 
few indigenous representatives appeared before the annual sessions of the 
Commission on Human Rights to speak about the plight of indigenous peoples. 
This special plea moved officials in the UN Human Rights Secretariat and, in 
1980, the international forum on human rights coordinated by B.G. Ramcharan 
organized with the support of the then Director of the Division of Human Rights 
of the UN Secretariat, Mr. Theo van Boven, a roundtable discussion on options for 
the protection of the rights of indigenous peoples. The key presenter at the 

6 For a history of the consideration of Indigenous Peoples at the UN see article by Erica Daes at 
<www.uit.no/ssweb/dok/series/n02/en/102daes.htm>.
7 It is noteworthy that the International Labor Organization (ILO) was the first international 
body to address indigenous issues in a comprehensive manner. ILO is responsible for two treaties 
relating exclusively to indigenous peoples: Indigenous and Tribal Populations Convention, 957 
(No.107) and the Indigenous Peoples Convention, 1989 (No. 169). No. 107 proved problematic 
due to patronizing language and its integrationist approach, which advocated an assimilation-
ist approach. No. 169, a revision of 107, took the approach that cultures and institutions of the 
indigenous peoples must be respected and sought to promote respect for their right to continued 
existence within their national polities.
8 Study of the Problem of Discrimination Against Indigenous Populations, (1986). UN document 
E/CN.4/Sub.2/1986/7, and Add. 1–4, Vol. I, 10–12.
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roundtable was Ms. Roxanne Dunbar-Ortiz, an indigenous rights activist. From 
this roundtable, the Director of the Human Rights Division, with the strong 
encouragement of his special assistant Ramcharan, decided to make a call for the 
establishment of a working group on indigenous populations. This was the main 
focus of his address to the Sub-Commission at its annual session in 1980.9

Following consideration and adoption by the Commission on Human Rights 
and the Economic and Social Council (ECOSOC), the Working Group on indige-
nous peoples met in Geneva for the first time in August 1981.10 Some 300 repre-
sentatives of indigenous peoples from all parts of the world participated in this 
historic first session. Over the past three decades, the working group has continued 
to meet annually and to give emphasis to gathering information on the situation of 
indigenous peoples globally. The working group was also entrusted with the man-
date to develop norms for the protection of indigenous peoples and to advance rec-
ommendations to governments for the protection of their rights.

In 1993, the Working Group on Indigenous Populations submitted a draft dec-
laration to the Sub Commission on the Promotion and Protection of Human Rights 
(its name had been changed to this). The Sub Commission later adopted the draft 
declaration in 1994, and submitted it to the Commission on Human Rights. The 
Commission established a working group of its own to consider the draft declara-
tion. Unfortunately, for several years work was deadlocked in the working group 
regarding this draft declaration due largely to the fact that leading governments 
were not prepared to give blanket recognition to rights of indigenous peoples to 
self-determination or to recognize their land or collective rights.

At one stage, a desire began to emerge in indigenous circles for a forum in the 
UN that dealt not only with human rights issues but with the broad range of envi-
ronmental, developmental, and cultural issues affecting indigenous populations. 
This led to calls for the establishment, as a subsidiary body of the ECOSOC, of a 
permanent forum on indigenous issues. This forum was finally established in 2000 
and met for the first time at UN headquarters in New York in the summer of 
2002.11 The Permanent Forum is an advisory body to the UN Economic and 
Social Council. It meets ten days per year and has thus far held over ten sessions.

The study by Mr. Martinez Cobo, the Working Group on Indigenous issues, the 
working group on a draft declaration, and the Permanent Forum have been the key 
building blocks within the UN in the past four decades to advance the human rights 

9 Addressing that body the Director of the Division of Human Rightsmade a stirring call for 
the establishment of a working group. With the support of the Director his special assistant pre-
pared a draft resolution on the establishment of a working group and discussed it with leading 
members of the Sub-Commission. Governments with indigenous populations were sensitive 
about the initiative and some members of the sub-Commission reflected this sense of caution. 
The principle sponsor of the resolution was the Norwegian member of the Sub-Commission, 
Mr. A. Eide. Cooperation between him and the Secretariat was close and indigenous activists 
such as Ms. Dunbar-Ortiz helped bring about the passage of the resolution—which was a great 
success for the indigenous peoples.
10 ECOSOC Resolution 1982/34.
11 United Nations, E/RES/2000/22.
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of indigenous peoples. In the course of their work, they have, inter alia, highlighted 
the need for the protection of the intellectual property rights of indigenous peoples.

Following on from the work of Mr. Martinez Cobo, cultural heritage and intel-
lectual property have been issues of interest to the Working Group. In 1992, the 
Working Group and the WIPO held a Technical Conference on Indigenous peoples 
at which participants recommended that the UN develop more effective measures 
to protect the intellectual and cultural property rights of indigenous peoples.12 A 
1993 report by Erica Daes, Chairperson of the Working Group, on the protection 
of cultural and intellectual property, noted that the term:

‘indigenous’ embraces the notion of a distinct and separate culture and way of life, based 
on long-held traditions and knowledge which are connected, fundamentally, to a specific 
territory. Indigenous peoples cannot survive, or exercise their fundamental human rights 
as distinct nations, societies and peoples, without the ability to conserve, revive, develop, 
and teach the wisdom they have inherited from their ancestors.13

The Chairperson was “compelled to the conclusion” that the distinction 
between cultural and intellectual property, from the indigenous viewpoint, was an 
artificial one. Indeed,

Industrialized societies tend to distinguish between art and science, or between creative 
inspiration and logical analysis. Indigenous peoples regard all products of the human mind 
and heart as interrelated, and as flowing from the same source: the relationship between 
the people and their land, their kinship with other living creatures that share the land, and 
with the spirit world. Since the ultimate source of knowledge and creativity is the land 
itself, all of the art and science of a specific people are manifestations of the same under-
lying relationship, and can be considered as manifestations of the people as a whole.14

It is not a coincidence that Article 8(j) of the 1992 Convention on Biological 
Diversity (CBD) adopted at the Rio Earth Summit, created legal obligations for 
States party to respect, preserve, and maintain knowledge, innovations and prac-
tices of indigenous people related to the conservation and sustainable use of biodi-
versity. The protection of cultural and intellectual property “is connected 
fundamentally with the realization of the territorial rights and self determination of 
indigenous peoples”.15 The Chairpersons’ report noted that the Working Group 
had received news from “indigenous representatives from every continent about 
the priority and urgency they attach to the protection of their spiritual and cultural 
life, arts, and scientific and medical knowledge”.16

12 Wendland 2002; “WIPO  and Indigenous Peoples,” Leaflet No.12, <www.sdnpbd.org/sdi/
international_day/Indigenous-people/2004/indigenous_people/document/wipo_ip.pdf>.
13 United Nations 1993, Study on the Protection of the Cultural and Intellectual Property of 
Indigenous Peoples, by Erica-Daes, Special Rapporteur of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities and Chairperson of the Working Group on 
Indigenous Populations, 45th Session, E/CN.4/Sub.2/1993/28, para 1.
14 Ibid., para 21.
15 Ibid.
16 Id., para 3.
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In December 1995, to give impetus to the Decade for Indigenous People, the 
UN General Assembly adopted a Program of activities aimed at strengthening 
international cooperation for the solution of problems faced by indigenous people 
in such areas as human rights, the environment, development, health, culture, and 
education. Among the specific actions to be taken were: (i) “the promotion and 
protection of the rights of indigenous people and their empowerment to make 
choices which enable them to retain their cultural identity while participating in 
political, economic and social life, with full respect for their cultural values, lan-
guages, traditions and forms of social organization” and (ii) a request for special-
ized agencies of the UN system and other international and national agencies, as 
well as communities and private enterprises, “to devote special attention to devel-
opment activities of benefit to indigenous peoples”.17

“The Declaration on the Rights of Indigenous Peoples of 2007 (Annex C), rec-
ognized the need to respect and promote the inherent rights of indigenous peoples” 
derived from their political, economic and social structures and from their cul-
tures, spiritual traditions, histories and philosophies, especially their rights to their 
lands, territories, and resources. It affirmed that “indigenous individuals are enti-
tled without discrimination to all human rights recognized in international law”, 
and that they also possessed collective rights “which are indispensable for their 
existence, well-being and integral development as peoples.”18 Article 1 of the 
Declaration stipulated the right of indigenous peoples “to the full enjoyment, as a 
collective or as individuals, of all human rights and fundamental freedoms” recog-
nized in the UN Charter and in international human rights conventions. Article 23 
stipulated that they have the right to determine and develop priorities and strate-
gies for exercising their right to development. This included the right to be actively 
involved in developing and determining health, housing and other economic and 
social programs affecting them and, as far as possible, to administer such pro-
grams through their own institutions. Article 24 provided that they have the right 
to their traditional medicines and to maintain their health practices, including the 
conservation of their vital medicinal plants, animals, and minerals. They had the 
right of access, without any discrimination, to all social and health services, and 
the equal right to the enjoyment of the highest attainable standard of physical and 
mental health. Under Article 31 they had the right to:

to maintain, control, protect and develop their cultural heritage, traditional knowledge and 
traditional cultural expressions, as well as the manifestations of their sciences, technolo-
gies and cultures, including human and genetic resources, seeds, medicines, knowledge of 
the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional 
games and visual and performing arts.

17 Report of the Secretary General on the preliminary review by the Coordinator of the 
International Decade of the World’s Indigenous People on the activities of the United Nations 
System in relation to the decade, E/2004/82, para 2.
18 United Nations Declaration on the Rights of Indigenous Peoples, Adopted by General 
Assembly Resolution 61/295 on 13 September 2007, Communicated to WIPO. WIPO/GRTKF/
IC/12/INF/6, 15 February 2008.
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They also had the right to “maintain, control, protect and develop their intel-
lectual property over such cultural heritage, traditional knowledge, and traditional 
cultural expressions.” Finally, Article 41 exhorted the organs and specialized agen-
cies of the United Nations system and other intergovernmental organizations to 
contribute to the full realization of the provisions of the Declaration and to ensure 
the participation of indigenous peoples on issues affecting them.

WIPO had already begun work on these issues and the report by the 
Coordinator of the UN Decade for Indigenous Peoples noted that WIPO’s 
response “has been dramatic” as there is an entire division as part of the regular 
budget which is responsible for traditional knowledge and related issues.19 The 
Permanent Forum has maintained a keen interest in traditional knowledge, solicit-
ing information from all relevant parts of the UN system, notably WIPO.20 The 
WIPO has focused the areas of intellectual property and genetic resources, tradi-
tional knowledge and traditional cultural expressions, reflecting the major concern 
for these areas in developing countries in particular, though it should be said that, 
similar concerns exist in developed countries such as Australia, Canada, New 
Zealand and the USA, each with aboriginal or indigenous communities.

8.3  Developing Country and Indigenous Perspectives  
on IP and Traditional Knowledge

In the context of the Uruguay Round discussions on the international trade system 
in the late 1980s, SAARC governments had emphasized that “the development 
dimension must be taken into account in the negotiations on new issues, particu-
larly services and intellectual property rights.”21 In the Declaration of the 10th 
SAARC Summit in Dhaka, the governments had noted that “contemporary devel-
opments in intellectual property and patent law, moreover, heightened the need for 
vigilance against encroachment on the regional bio-diversity heritage by external 
entities.”22

In this vein, the Indian Government passed the Biological Diversity Act, 2002 
on 5 February 2003, which began the process of integrating the Convention on 
Biological Diversity into Indian law. Public outrage had erupted in India as foreign 
firms had tried to patent neem, basmati, and turmeric. The public outrage led to 
initiatives in India, including the documentation of traditional knowledge (TK), 
the preparation of biodiversity registers and the exploration of legislation to pro-
tect and regulate access to biodiversity and traditional knowledge. Rajesh Sagar 

19 Id., para 58.
20 See United Nations, Outcomes achieved in response to the first session of the Forum, Note by 
the secretariat of the Forum. E/C.19/2003/3, especially paras 35–40.
21 Islamabad Declaration, 31 December 1988, http://www.saarc.org.
22 Declaration of the 10th SAARC Summit, Colombo, 31 July 1998. http://www.saarc.org.
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has noted that India’s genetic wealth of some 47,000 species of plants and some 
81,000 species of animals needed an appropriate legislative framework for their 
protection, conservation, access, and judicious utilization.23 With South Asia’s rich 
tradition in Ayurvedic medicine, regional governments became interested in taking 
preventive action consistent with various international instruments like the 2003 
Convention to Safeguard the Intangible Cultural Heritage which encouraged the 
creation of inventories and databases of TMK by signatory nations. Sita Reddy has 
noted that advocates of professionalizing Ayurvedic medicine had moved:

from nationalist preoccupations with therapeutic practice—and the reform of this practice 
through educational standards or credentialization that dominated more than half a centu-
ry’s struggle—to now waging global contests over knowledge itself: the pharmacopeia, 
texts, the source, origins, taxonomy, and epistemology.24

Sri Lanka also introduced legislation in 2003, in relation to the protection of 
plant genetic resources in order to bring its patent legislation in compliance with 
TRIPS, while at the same time reconciling this with the country’s moral and ethi-
cal values that frowned upon the extension of patent rights to biotechnological 
inventions and with the interests of local agriculture in mind.25

On 17 and 18 November 2003, the WIPO and the South Asian Association for 
Regional Cooperation (SAARC) convened in New Delhi, in cooperation with the 
Ministry of Human Resource Development of the Government of India, an expert 
workshop on intellectual property, traditional knowledge, and genetic resources 
which shed much light on South Asian perspective on these issues according to the 
“Summary of the discussion and consultations”.26 According to the summary, 
 participants considered that the challenge for policy makers was to search for 
ways to preserve TK and the traditional ways of life, value, and legal structures 
they embodied, while promoting the use of TK for public benefit and for further 
innovation, and also while protecting TK against misappropriation and illegitimate 
uses. The Summary recalled that the SAARC Forum for Intellectual Property 
Cooperation (Thimpu, October 2002) had emphasized the need to develop a  consensus 
on legal and policy mechanisms for the protection, conservation,  promotion, and 
use of traditional knowledge.27 What was envisaged was the development of a 
coordinated program for regional action, addressing the practical work items set 
out in the Thimpu declaration, which would identify steps to clarify and enhance  

23 Sagar 2005, pp. 382–400. Under Article 1 of the CBD the parties envisaged three principal 
obligations: conservation of biological diversity, sustainable use of biological diversity and fair 
and equitable sharing of benefits arising out of the utilization of genetic resources (including 
appropriate access to genetic resources and transfer of relevant technologies. Subsequently India 
also introduced Bills to update laws on biodiversity, patents and plant varieties. See generally, 
Philip Cullet 2001, 211–230.
24 Reddy 2006, 161–188.
25 Kariyawasam 2005, 169–186.
26 WIPO.SAARC/GRTK/DEL/03/xx. C:\winnt\apsdoc\nettemp\1616 $asqsaarc-grtk-del-03-sum-
mary.doc.
27 On the protection of Traditional Knowledge (TK) see Sinjela and Ramcharan 2005.
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the legal and policy framework, including a model law for the region; the crea-
tion of practical mechanisms, such as protocols for academic researchers, guide-
lines for TK documentation, and a toolkit for protection of IP interests when 
documenting TK; and common awareness and capacity—building programs 
focused on TK holders and local and indigenous communities. The expert work-
shop also recommended cooperation in the area of folklore and traditional cul-
tural expressions TCE.

Participants considered that policy planning should address a set of interrelated 
needs: the legal and policy need to define and articulate existing IP principles, 
rules and practices, and establish new norms or standards where these are needed; 
the practical need to make effective use of existing IP rights and create operational 
systems so that IP rights relating to TK could be recognized, administered and 
enforced for the benefit of TK holders; and to document, record and codify TK 
and customary laws and protocols as the basis for protection; the capacity-building 
need to develop awareness, skills and necessary resources among the TK holders, 
their representatives, and policy makers.

Participants at the expert workshop considered that while traditional knowledge 
is generally conceived in a holistic way, integral to a traditional community and 
its way of life and value systems, specific forms of protection may be defined for: 
protection of content, substance or concept of knowledge, and culture, e.g., tradi-
tional know-how about the medicinal use of a plant, or traditional ecological man-
agement practices; protection of form, expression or representation of traditional 
cultures, e.g. song, performance, oral narrative, designs; protection of reputation 
and distinctive character of names, signs, words, symbols, indications, patterns and 
styles associated with traditional culture, and to prevent misleading, deceptive and 
offensive use.

The expert workshop discussed various forms of sui generis protection that 
could be developed for traditional knowledge, and participants considered that a 
system of sui generis protection of TK or TCEs may rest on various legal founda-
tions; for example, the creation of distinct IP rights in TK or TCE subject mat-
ter, rights to exclude others from doing certain specified unauthorized acts; a more 
general remedy against unfair commercial practices, extending such established 
concepts as misappropriation, unjust enrichment, slavish imitation or mislead-
ing or confusing the consumer; a right to be compensated for commercial use of 
protected material, without absolute rights over it, using the concepts of equita-
ble remuneration or equitable benefit-sharing; a right to set binding contractual or 
licensing conditions, based for example, on the principle of prior informed consent 
relating to the use of protected material.

As regards the tools that may be used for TK protection, participants in the 
expert workshop considered that a comprehensive approach to TK protection 
would need to draw on a range of existing and new legal tools and doctrines, 
including sui generis elements. Relevant policy and legal tools that could be 
used included the following: the IP rights approach: the grant of exclusive prop-
erty rights in the protected TK; repression of unfair competition: TKs which 
may not be protectable through exclusive IP rights may be protected through the 
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repression of unfair competition by extension of IP principles; access regulation 
and benefit-sharing: An access and benefit-sharing approach, as set out in the Bonn 
Guidelines, could be applied to TK, including capacity building, revenue shar-
ing (lump sum and royalty based), and technology transfer; compensatory liabil-
ity regimes: TK holders should be entitled to compensatory contribution from TK 
users who use tradition-based know-how for industrial and commercial applica-
tions during a specified period of time. These liability rules should reward TK 
holders for the conservation and development efforts invested by the communities 
in the TK elements, without endowing exclusive property rights to control such 
uses.

In a particularly rich section of the summary of the expert workshop, partici-
pants advanced the following basic principles of TK protection:

•	 A principle of prior informed consent: Traditional knowledge should not be col-
lected, used or commercialized without the prior informed consent of the tradi-
tional knowledge holders;

•	 A principle of exceptions for educational and customary uses;
•	 A principle of indication of source: Use and publication of traditional knowl-

edge should indicate the source of the knowledge;
•	 A principle that any false, misleading, or culturally offensive references to tra-

ditional knowledge, and any false or misleading indications of linkage with or 
endorsement by TK holders should be legally suppressed;

•	 A principle of ordre public and morality should be respected;
•	 A principle of fair and equitable benefit-sharing for the commercial use of TK;
•	 A principle of holistic recognition: A system of traditional knowledge protection 

should respect and be in harmony with the rights relating to associated genetic 
resources, expressions of folklore, and other valid intellectual property rights;

•	 A principle of social equity: the protection of traditional knowledge should be 
undertaken in a manner conducive to social and economic welfare, and to a bal-
ance of rights and obligations; (Emphasis added)

•	 A principle that IP issues arising in the fields of TK and GR should be dealt 
with in conjunction;

•	 A principle of safeguard and promoting customary uses of TK and associated 
biological resources: customary uses shall not be restrained through legal pro-
tection of TK from non-customary uses by outsiders.

Participants in the expert workshop considered that the following priority 
objectives should guide the development of TK protection: to evolve mechanisms 
for scientifically re-validating the TK, wherever possible; to create an appropri-
ate system for access to TK; to ensure fair and equitable sharing with TK holders 
(tribes, communities included) of benefits arising from the use of TK and asso-
ciated genetic resources; to promote respect, preservation, wider application, and 
development of TK and associated genetic resources; to provide mechanisms for 
the enforcement of rights of TK holders; to prevent misappropriation and mis-
use of TK and associated genetic resources; to enhance scientific capacity at the 
national and community levels; to promote the transfer of technologies which 
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make use of TK and associated genetic resources; and to promote and recognizer 
innovation based on TK. (Emphasis added).

At the Dhaka Declaration following the 13th SAARC Summit of 13 September 
2005, Member States agreed to launch a regional initiative with regard to basic 
healthcare services and sanitation and called for a SAARC Plan of Action for 
cooperation in medical expertise and pharmaceuticals, as well as traditional medi-
cine, and “availing affordable pharmaceuticals produced in the region…and pro-
duction of affordable medicines. They also agreed that steps should be taken to 
promote traditional medicine and to protect the intellectual property rights related 
to them as a matter of regional priority.”28

By the eighth session of the IGC GRTKF in 2005, a wealth of knowledge had 
been accumulated about Genetic Resources, Traditional Knowledge and Folklore 
(GRTKF) in many countries and about national policies and laws. The delegation of 
Norway called attention to “tensions related to the interface between IP and GRTKF” 
which were “not good incentives for the conservation and sustainable use of genetic 
resources.”29 It therefore called for a “balanced approach based on clear analysis of 
real gaps in international and national frameworks” as opposed to “the construction 
of overly complex structures covering everything under the sun in detail.”30

The Indian delegation acknowledged the considerable work done, but was con-
cerned that “it had not been possible to achieve substantially what the committee 
had set out to do, namely, to create a set of internationally binding instruments to 
provide protection to these forms of IP.”31 There would always be “a need to cre-
ate a set of internationally acceptable norms and standards as the first step.” The 
principles linking benefit-sharing and equity with access must form part of the 
deliberations. Absent any form of prior informed consent from the holders of TK, 
TCEs or GR, no form of IP would be equitable.”32

The Republic of South Africa commended the IGC for serving as a guiding 
force in formulating an indigenous knowledge systems policy in South Africa. 
“The main drivers of the indigenous knowledge systems policy had been: the affir-
mation of African cultural values in the face of globalization; practical measures 
for the development of services provided by IK holders and practitioners including 
traditional healers; the contribution of indigenous knowledge to the economy; and 
interfacing indigenous with other knowledge systems.”33

India was keen that the work going forward should be in the direction of cre-
ating an internationally binding instrument to provide such protection. India, the 
delegation noted:

28 Dhaka Declaration, Thirteenth SAARC Summit, 13 November 2005.
29 Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional 
Knowledge and Folklore (IGCGRTKF) 2005 Eighth Session, Geneva, 6–10 June 2005, 
WIPO/GRTKF/IC/8/15 Prov 2., DATE: 5 October 2005, para 27.
30 Id., para 27.
31 Id., para 30.
32 Ibid.
33 IGCGRTKF 2005, para 19.
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was one of the countries of the world which had an historical and civilizational continuity. 
Over the millennia, many forms of TK had evolved which were codified and in the public 
domain. This disclosed TK was also being subject to misappropriation, even though there 
did not exist a single community or a collection of communities which held the right to 
this knowledge. The Delegation was keen to give recognition as positive rights to codified 
forms of TK. So far, the efforts of the Committee had focused almost exclusively on non-
codified community-held TK. This excluded a wide range of knowledge systems which 
were formal, non-patentable or copyrightable and non-community based. In the absence 
of any protection for these forms of knowledge internationally, piracy and misappropria-
tion were only likely to increase. India had to struggle to get the patents on the wound-
healing properties of turmeric plant and the fungicidal properties of the neem plant, to 
name a few, revoked in various patent offices, even though these properties had been 
known to Indians for ages and had also been codified in various ancient texts of Indian 
systems of medicines. The system of Yoga was an ancient Indian system of living in 
which the physical postures were but a small part of the overall concept of being. But 
today India was also watching with consternation the efforts to copyright some yogic pos-
tures and also attach a trademark to Yoga.34

India pressed for the norms and standards at the earliest, to prevent such usurp-
ing of TK. It argued that post-grant opposition to patents and other forms of IPRs 
were not only cumbersome but also expensive to follow across international bor-
ders. The large scale on which misappropriation and piracy of TK, TCEs and GR 
took place made it that much more difficult for a country such as India to fight 
each and every such misappropriation. The Delegation recalled its statement at the 
seventh session that the extent of the problem could be gauged from the result of a 
study conducted by a task force of Indian experts on the data bank of the USPTO, 
UKPO, and EPO in the year 2000. The study had found 4,896 references to 
medicinal plants and assessed that 80 % of these plants were of Indian origin. This 
number had increased substantially to more than 15,000 in a similar study in 2003. 
Similarly, within a sample study of 762 randomly selected US granted patents 
with direct relationship to medicinal plants in terms of their full text, 374 or 49 % 
were found to be based on TK.35 These figures underscored the need for an inter-
nationally binding instrument. An adequate role might be prescribed for a national 

34 Id., para 30.
35 The Peruvian delegation had highlighted at the 2003 session, the problem of biopiracy. Peru 
produced a document (“Cases of Biopiracy”) WIPO/GRTKF/8/12) detailing instances in which 
biopiracy allegedly occurred using information on genetic and TK related resources found in 
patent documents worldwide. The claims in this document are comprehensively challenged by 
IFPMA subsequently. See The Biotechnology Industry Organization (Bio) And The International 
Federation Of Pharmaceutical Manufacturers And Associations (IFPMA), Policies, Measures 
And Experiences Regarding Intellectual Property And Genetic Resources: Submission. Analysis 
of the Examples Of “Potential Cases Of Biopiracy” submitted by Peru in WIPO/GRTKF/8/12,” 
Sixteenth Session, Geneva, May 3–7, 2010 WIPO/GRTKF/IC/16/INF/21, 19 February 2010. Bio 
and IFPMA concluded that “The Peru paper identifies a total of 144 distinct patent families based 
on their comprehensive search of patents in the Japanese, U.S. and other patent databases. This 
reflects a total of 144 examples of patents over a roughly 25–30 year period. During this same 
time period, the U.S. issued more than 803,630 patents in the chemical sector. The 144 patent 
families identified by Peru thus represents roughly 0.018 % of the total number of “chemical” 
(including biotechnology) patents that were issued by the PTO in that same time period.” (P.6) .
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authority to handle such cases where no single community held rights to a particu-
lar kind of TK or folklore. It was essential to recognize that national authorities do 
need to be created to ensure the evolution and stabilization of a system of benefit-
sharing. It would also be able to create some form of equality of power in the pro-
cess of negotiation between the holders of TK and the potential users. The 
Delegation gave an example of the immediacy of the problem. The biotech industry 
was one of the fastest growing sectors of the world economy. A large part of the 
R&D in this industry was based on existing GR and related TK. In this context, it 
became incumbent on the world community to focus on the need to prevent any 
misappropriation of the TK and piracy of GR. The Committee would do well to 
recognize the obligation that this industry had toward the holders of the rights to the 
GR and the related TK. India’s laws on the conventional forms of IP like the patent 
law and the plant variety law, as well as the biodiversity law and the initiative on a 
TK Digital Library, had all been developed with due regard to the issue of disclo-
sure not only of source and geographical origin of biological material but also of 
any non-codified, even oral, and form of TK with any community in the country.36

The representative of the International Federation of Pharmaceutical 
Manufacturers Associations (IFPMA) expressed concern that there appeared to be 
provisions in some WIPO documents for an unlimited term of protection for TK. 
Existing forms of IP were limited in term, which provided the incentive for contin-
ued research and development into new innovations. In addition, IFPMA was con-
cerned that the scope of activities that were viewed as misappropriation gave the 
impression that any use of TK, even if it was in the public domain and even if the 
user was a TK right holder, would constitute misappropriation. In IFPMA’s view, 
some draft provisions left insufficient flexibility for various different forms of TK 
and, as a result, might have a chilling effect on investment in the development of 
new products, the research required for that development, and, as a consequence, 
continued innovation. Indeed, not only did the scope of protection threaten exist-
ing forms of IP, but it also might threaten the general practice of knowledge-shar-
ing that had benefited all societies for centuries.37

A study on TK in Indonesia drew attention to its rich GRTKF heritage found in 
its 17,508 islands hosting more than 500 ethnic groups with their own uniqueness. It 
stood as the world’s third highest in cultural diversity after Papua New Guinea and 
India. Indonesia noted that it had 90 different types of ecosystems, spanning from 
the ice fields in the highest mountain in Indonesia to the deep sea eco-systems. The 
representative noted that “Traditional wisdom is a means of interaction with other 
communities and I think this is what is now being undermined by the logic of econ-
omy which in a brutal way spreads all over our aspects of life.”38 He continued:

Traditional knowledge is dependent on and fairly highly related to the communities physi-
cal as well as social environment including genetic resources and within its eco-system. 

36 IGCGRTKF 2005, para 30.
37 Id., para 37.
38 Id., para 4.
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And I think this is our common understanding that traditional knowledge gives better tra-
ditional cultural expression of community in utilizing its resources.39

Customary laws governing the local culture, governing the use of the forest pri-
marily as a place of living, and religious ceremonies were not adequately adopted 
within the legal system. He noted Indonesia’s:

quite serious problems and misappropriation in relation to the fact that the current agreement 
does not accommodate the social condition and traditional cultural community in Indonesia 
in general. In the IPR regime what is acknowledged is only intellectual property of individual 
or group, and in generality, I think, intellectual property belongs to community as well.”40

Echoing these general points, Mrs. Elisabeth Mulenje Chombo Nkomeshya, 
Cheftainess Mukamambo II, Traditional Chief, Food Technology Research Unit, 
National Institute for Scientific and Industrial Research of Zambia noted that TK 
systems:

are functional entities and institutions that serve as custodians of specialized areas of TK 
and indigenous innovations. These include traditional administration authorities, tradi-
tional natural resource managers, traditional health providers, storytellers, singers, danc-
ers, etc. In Zambia we view TK as being a body of knowledge that has always been vital 
to our day to day life while indigenous innovations is seen as a way for generating new or 
improved methods of using TK.41

She noted that Zambia’s communities expected the integration of indigenous 
knowledge and technology into national development. This entailed the accept-
ance, recognition and protection of knowledge and innovation derived from TK 
systems, and TK. In addition, it required developing innovative mechanisms for 
rewarding custodians of knowledge and innovations derived from TK. “This must 
be based on fair and equitable sharing of benefits arising from the use of TK.” The 
principle of advanced informed agreement is also very important.”42

Mr. Johnson Ole Kaunga, Honorary Project Advisor for the Maasai Cultural 
Heritage in Kenya, highlighted the case of the Masaai in Kenya at the 9th session 
of the IGC. The Masaai’s cultural identity was “critically intertwined with the land, 
nature and livestock. This is what creates the foundations on what informs their 
traditional expressions, knowledge, skills and practices.”43 The Maasai, he contin-
ued, over time developed indigenous knowledge, practices, and skills through their 
continued and sustainable interaction with nature. Some of these skills included 

39 Id., para 5.
40 Eighth Session, Geneva, 6–10 June 2005 WIPO panel on, “indigenous and local commu-
nities’ concerns and experiences in promoting, sustaining and safeguarding their traditional 
knowledge, Traditional cultural expressions and genetic Resources” experiences from Indonesia 
WIPO/GRTKF/IC/8/INF/6(g), DATE: 6 June 2005.
41 Eighth Session, Geneva, 6–10 June 2005, WIPO Panel On, “Indigenous And Local 
Communities’ Concerns And Experiences In Promoting, Sustaining And Safeguarding Their 
Traditional Knowledge, Traditional Cultural Expressions And Genetic Resources” Experiences 
From Zambia, WIPO/GRTKF/IC/8/INF/6(c) ORIGINAL: 6 June 2005, para 2.
42 Id., para 12.
43 Ibid.



191

but were not limited to: Indigenous Technical and Traditional knowledge on live-
stock management, including plants that have been and continue to be used by the 
community in the treatment of livestock ailment; indigenous knowledge and skills 
in the management of human health for which herbal plants are used for the preser-
vation of Milk—“Olorien” Olea Africana/Africa Olive; and certain plants were 
also used for special ceremonies and ritual and for treatment of certain ailments. 
The Maasai life was marked and concluded with specific Traditions, rituals and 
ceremonies depending on seasons, age, and communal self organization. In addi-
tion, performance arts/ethnomusicology formed an important part of the Maasai 
community. Different age sets, women, girls and children had their own songs, rid-
dles, folklore, and performance art is used to mark important ceremonies and also 
used as part of communal entertainment. The Maasai culture and identity had ena-
bled them to acquire skills in indigenous environmental conservation and natural 
resource management skills such as deffered grazing and burning of the grass and 
vegetations to allow regenerations. The Maasai identity was strengthened and 
nourished with Artifacts made of beads, tree roots etc. Symbols of authority and 
leadership among the Maasai community were: the three-legged stool, 
Club(Orinka) and Maasai stick—used in specific ceremonies and rituals. The 
Masaai’s Indigenous spirituality was also part and parcel of the Maasai community 
forms. The Rituals were performed under specific trees species for thanksgiving, to 
pray for rains or at times to pray for barren women to enable them to bear children. 
The Maasai named different areas and places according to their experiences in 
these areas such as Nairobi, a cold place, Enkare Nanyoikie (Nanyuki)—a red 
water based on the fact that during rainy seasons the water turned red due to red-
dish clay that was washed into the river. He argued that these names have since 
been corrupted and actually have been used as a strategy to dispossess the Maasai 
of their ancestral lands through the systematic replacing of Maasai names with 
anglicized ones, thus killing the linkage of the place and the original owners.

An indigenous representative and member of the Mexican Delegation, 
Mr. Angel Lara, called for a legally binding document, greater participation from 
indigenous peoples in these events so that their voices could be heard and so that 
everything linked to TK at different levels, national and international, would be 
done through consultation with indigenous peoples, thus respecting their autonomy 
and self-determination. “As the legitimate owners and holders of such rich 
 knowledge, ‘indigenous peoples’ voices should be heard and consultations should 
be recognized as an individual and collective human right.”44

Peru expressed the belief that “the traditional knowledge of indigenous peoples, 
as a significant sphere of human creativity, cannot be left out of the intellectual 
property system.”45 They had a legitimate interest and an expectation of legal rec-
ognition that was “no less significant than that which, at one time, warranted the 

44 Id., para 141.
45 IGCGRTKF 2005, Patent System and the Fight Against Biopiracy—The Peruvian Experience. 
Document submitted by Peru, Eighth Session, Geneva, 6–10 June 2005, WIPO/GRTKF/IC/8/12, 
May 30, 2005, para 1.
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recognition of new subjects of intellectual property protection (plant varieties, bio-
logical material, layout-designs of integrated circuits, software, databases, and so 
forth).”46 National and international recognition of traditional knowledge was of 
crucial importance to many developing countries, and especially Peru, “whose 
geographical setting places it among the ten countries with the most extensive bio-
diversity in the world, which are also known as ‘mega-diverse countries’ because 
of their range of ecosystems, species, genetic resources and indigenous cultures 
with valuable knowledge.”47

One of the most eloquent and incisive submissions to the IGC outlined the con-
cerns of indigenous groups in North America, which had complex, advanced soci-
eties prior to the arrival of European colonizers.48 Throughout North America and 
South America, they noted, Indigenous farmers had a profound understanding of 
genetics enabling them to experiment with new strains of potatoes. There had been 
major advances in the realm of health and herbal medicines had been developed 
throughout the continents of the Americas. The submission continued:

Shamans and traditional healers practiced spiritual, herbal, and psychological techniques, 
including the placebo effect. Indigenous herbal specialists around the world gathered 
plants and studied and developed natural medicines that continue to surpass by far 
advances in herbology by non-Indigenous peoples.49

Indigenous knowledge was not only “technical” or empirical in nature, but also 
harbored “integrative insights, wisdom, ideas, perceptions and innovative capabili-
ties that pertain to ecological, biological, geographical, and other physical phe-
nomena.” It had the capacity for “total systems understanding and management.” 
The submission lamented the fact that these:

high capacity, time-tested Indigenous systems have been devalued and diminished by hav-
ing Eurocentric perceptions and institutions imposed upon them. In the process, many of 
the systems have been de-based through misrepresentation, misappropriation, unauthorized 

46 Ibid.
47 Ibid.
48 The report noted that “In the area of governance, complex political systems exist among 
Indigenous nations and include chieftainships, monarchies, and evidence of universal rights and 
democracy prior to any such concepts in Europe. The Haudenausaunee People of the Longhouse 
practice a democratic form of government and formed the League of the Six Nations Confederacy 
that would later influence the development of American and European democracy. Oral history 
among the People of the Longhouse place the origin of the league at about 900 b.c.7 Other united 
nations structures along the northwest coast, eastern seaboard and southern and northeast plains 
of North America developed between 2,500 and 1,500 years ago and far predate any such struc-
tures in Europe. Greg Young-Ing 2006, “Competing Jurisdictions over Traditional Knowledge in 
the Northern Americas,” WIPO panel on, “indigenous and local communities’ concerns and experi-
ences in promoting, sustaining and safeguarding their traditional knowledge, traditional cultural 
expressions and genetic resources,” WIPO/GRTKF/IC/10/INF/5, November 30, 3. See also: Peston 
Hardison 2009, “Experiences from the United States of America,” WIPO Panel on Indigenous and 
Local Communities’ Concerns and experiences in promoting, sustaining and safeguarding their 
traditional knowledge, Traditional Cultural Expressions and Genetic Resources, Fifteenth Session, 
December 7–11, 2009, Geneva, WIPO/GRTKF/IC/15/INF/5(a), December 7, 2009.
49 Id., 3.
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use and the separating of the content from its accompanying regulatory regime (i.e., 
Customary Laws).50

The report recorded customary laws of the pre-colonial period that were sub-
sequently superseded by the imposition of the IPR system on Indigenous peoples 
and their knowledge systems. Customary laws were “intimately intertwined and 
connected with TK to form what are whole and complete, integrated and complex 
Indigenous knowledge systems that have existed throughout the world for thou-
sands of years.” Customary Laws around the use of TK varied significantly but 
included such regulations as: certain plant harvesting, songs, dances, stories, and 
dramatic performances could only be performed/recited and were owned by cer-
tain individuals, families, or clan members in certain settings and/or certain sea-
sons and/or for certain Indigenous internal cultural reasons; crests, motifs, designs 
and symbols, and herbal and medicinal techniques were owned by certain indi-
viduals, families or clan members; artistic aspects of TK, such as songs, dances, 
stories dramatic performances, and herbal and medicinal techniques, could only be 
shared in certain settings or spiritual ceremonies with individuals who had earned, 
inherited and/or gone through a cultural and/or educational process; art forms and 
techniques, and herbal and medicinal techniques, cannot be practiced, and/or cer-
tain motifs could not be used until the emerging trainee has apprenticed under a 
master of the technique; and certain ceremonial art and herbal and medicinal tech-
niques could only be shared for specific internal Indigenous cultural and/or spir-
itual reasons and within specific Indigenous cultural contexts.

The submission argued that neither the common law nor international trea-
ties had placed Indigenous Customary Law on equal footing with other sources 
of law. This had made TK particularly vulnerable to “continued destruction with-
out substantive legal protection. Indigenous jurisprudence and law should protect 
Indigenous knowledge.” In relation to Eurocentric law, Indigenous jurisprudence 
of each heritage should be seen as an issue of conflict of laws and comparative 
jurisprudence. It argued that Indigenous law and protocols should prevail over 
Eurocentric patent, trademark or copyrights law. It continued:

One of the greatest ironies of the status quo in the interface between European and 
Indigenous knowledge management systems is that Indigenous systems predate European 
systems by thousands of years. This point can be highlighted by the historical reality that 
when Christopher Columbus landed in the Americas hundreds of integrated knowledge 
systems complete with regulatory regimes had been functioning on the Continent for gen-
erations, while no such regulatory regimes were in existence in Europe. What would now 
be termed “piracy,” “unauthorized use” and “copyright infringement” was common prac-
tice in 16th century Europe. In the period of time leading up to mid-16th century, 
European authors’ works were produced and sold without permission …, and inventors 
began to boycott the trade fair circuit based around Frankfurt because they would com-
monly have their ideas misappropriated.51

The main problems with TK protection in the IPR system were: (1) That expres-
sions of TK often cannot qualify for protection because they were too old and are, 

50 Id., 4.
51 Id., 6.
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therefore, supposedly in the Public Domain; (2) That the “author” of the material 
was often not identifiable and there is thus no “rights holder” in the usual sense of 
the term; and, (3) That TK was owned “collectively” by Indigenous groups for cul-
tural claims and not by individuals or corporations for economic claims.

The submission also called attention to “The Public Domain Problem”.52 In 
relation to this it noted the following. First, under the IPR system, knowledge and 
creative ideas that were not “protected” or whose period of protection has expired 
are in the Public Domain. For the most part, Indigenous peoples have not used 
IPRs to protect their knowledge; and so TK is often treated as if it were in the 
Public Domain—without regard for Customary Laws. Second, a key problem for 
TK is that the concept of the Public Domain under prevailing IPR systems was 
based on the premise that “the author/creator deserves recognition and compensa-
tion for his/her work because it is the product of his/her genius; but, because the 
author/creator is a member/product of society, that society must eventually be able 
to benefit from that genius.”53 Consequently, all knowledge and creative ideas 
under this system must eventually enter the Public Domain after a lapse of a speci-
fied period of time. On the other hand, the customary laws of indigenous peoples:

dictates that certain aspects of TK are not intended for external access and use in any 
form. Examples of this include, sacred ceremonial masks, songs and dances, various 
forms of shamanic art, sacred stories, prayers, songs, ceremonies, art objects with strong 
spiritual significance such as scrolls, petroglyphs, and decorated staffs, rattles, blankets, 
medicine bundles and clothing adornments, and various sacred symbols, designs, crests, 
medicines and motifs. However, the present reality is that TK is, or will be, in the Public 
Domain i.e., the IPR system overrides Customary Law.54

The greatest number of misappropriations of TK was occurring through patents. 
The report noted that thousands of patents on TK had been licensed to corporations 
and individuals worldwide. Many of these controversial patent licenses “pit small 
Indigenous communities against large national and multinational corporations.”55

The submission concluded that these were pressing problems and that the 
IPR system and other ‘Eurocentric’ concepts did not offer a solution to some of 
the problems. There was thus a need for a sui generis system. While there were 
instances of Indigenous people using the IPR system to protect their TK the reality 
was that “there are many more cases of non-Indigenous people using the IPR sys-
tem to take ownership over TK using copyright, trademark and especially patents. 
In some such cases this had created a ridiculous situation whereby Indigenous 
peoples cannot legally access their own knowledge.” The report called for an 
“intellectual property-like” system which could be adapted to suit TK needs:

The TK/IPR interface forces us to re-evaluate Intellectual Property fundamentals. The central 
question in this debate is, can Intellectual Property be a truly universal system recognizing 

52 For a thorough exploration of the public domain concept see WIPO 2010b.
53 Young-Ing 2006,  7.
54 Id., 7.
55 Id., 10.
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various forms of traditional creations and innovations, and grant some protection to col-
lective rights holders?56

The Indigenous humanities and visual arts are integral to the renewal, revitalization of 
Indigenous knowledge … yet they are exploited unabated by appropriators who often can 
use the IPR system to protect themselves. Intellectual Property was conceived and devel-
oped independently of the TK system and later imposed upon the TK system through the 
colonization process. The IPR system never took into account Indigenous cultural proto-
cols, or the intrinsic value of TK, yet its economic institutions now exploit TK while 
Indigenous peoples remain the most economically deprived population in the world.57

8.4  Traditional Medicine: Enhancing the Health 
and Wealth of Indigenous Communities

As is evident from the preceding parts of this book, one of the most important con-
temporary international public policy issues is access to medicine, in particular for 
the poor of the planet. The ancestral, traditional medicinal (TM) of indigenous peo-
ples, has provided the poor of the planet with affordable remedies for centuries. 
Ownership of such knowledge, often by non-indigenous IBOs, runs counter to not 
only the open, communal nature of such knowledge but also to the human right 
to health. The monopolization of such TK through IP rights also has a bearing on 
the identities of IGPs, their way of life, which is itself very often intimately linked 
to the preservation of biodiversity and the critical need to develop environmentally 
sustainable models of economic development that can accommodate such concerns.

TM, an important part of TK, refers to medicines used by local, tribal, and indig-
enous communities. Such medicine is often herbal and sometimes combined with 
spiritual elements, such as those practiced by the shaman in tribal communities.58 
TM has been refined over centuries of practice by communities who have inherited 
knowledge from their ancestors. For example, Felix, a member of the Arawak indig-
enous community of Guyana who worked in the Shanklands resort on the banks of 
Essequibo River, conveyed to this author his impressive knowledge of his commu-
nity’s medicinal uses of various plants and trees in the tropical rainforest. Using the 
native names of trees, he related the use of the ‘yarula’ tree for preventing and cur-
ing malaria, the use of the ‘kakaballi’ tree for treating diarrhea and the use of the 
‘capadulla’ tree as a local ‘viagra’.59 While relying on textbooks for the Latin 
names, Felix’s knowledge came from his father, the shaman in his community and 
from inherited knowledge among his people. Thus, often such knowledge was held 
communally and did not ‘belong’ to any single person or entity. Equally often, such 

56 Id., 18.
57 Id., 19.
58 Shaman refers to the person in indigenous societies who had (magical) healing powers and 
who acted as a bridge between the material and spiritual worlds.
59 These were related to the author during a trip to Guyana,  2–8 August 2004.
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knowledge cross-cuts communities as well as territorial boundaries. These aspects 
have implications for intellectual property protection, which we will consider below.

The type of TM differs from community to community depending on the type of 
healing system that is historically prevalent. Until recently, non-western healing sys-
tems and medicines were disregarded by western health systems, which insist on the 
development of medicines and healing techniques based on scientific proof and test-
ing. Centuries-old healing systems of the world, such as Chinese traditional medi-
cine and Indian Ayurveda, were given scant attention as the ‘scientific’ approach 
was allegedly missing. In Chinese medicine, for example, “disease is viewed as a 
disharmony of the various elements of the body and the personality of the patient. 
Chinese therapeutic thought concerns the entire organism’s balance, rather than 
being devoted to clearly localizing and defining the nature of the illness” as in west-
ern medicine.60 The argument that non-western medicine is not based on scientific 
evidence may well ignore the centuries of trial and error, which has actually gone 
into making a particular medicine or remedy appropriate to a given community.

Western science has grudgingly accepted alternative healing systems. However, 
they have readily sought after TK/IK, which could lead to the production of new drugs, 
“especially since the cost of putting new drugs on the market is becoming very high”.61 
Erica Daes noted in her 1993 report, cited above, that studies found that “using tradi-
tional knowledge increased the efficiency of screening plants for medical properties by 
more than 400 percent”.62 Already by 1993, estimates of the total world sales of prod-
ucts derived from traditional medicines ran as high as US$ 43 billion.63 However, only 
a tiny fraction of the profits was returned to the indigenous peoples and local commu-
nities. For example, it was estimated in the early 1990s, “that less than 0.001 percent of 
profits from drugs developed from natural products and traditional knowledge accrue 
to the traditional people who provided technical leads for research”.64

Attempts by western governments and drug producing companies to harness such 
TK and TM for their own benefit have led to phenomena such as ‘biopiracy’ (theft 
of genetic resources by ‘bioprospectors’). Concern has arisen for the preservation of 
biological diversity and genetic resources.65 The United States National Cancer 
Institute had already, by 1960, began a global program to collect and study naturally 
occurring substances and had tested some 35,000 plant species and a larger number 
of microorganisms by 1981. This process intensified with the advent of research to 
combat AIDS. Pharmaceutical companies, necessarily driven by profit, have become 
increasingly aware of the potential economic rewards of TK/TM. Among the major 
US pharmaceutical companies engaged in screening plant species were Merck and 
Co., Smith-Kline Beecham, Monsanto, Sterling, and Bristol Myers. But this creates 

60 Ubaldo 2001, 23.
61 Sahai 2003, 169.
62 United Nations 1993, para 90.
63 Ibid., para 93.
64 Mugabe 1998.
65 See Mahop 2010.
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a conflict with the holders of TK/TM. The problem was stated thus by former 
Filipino President, Fidel Ramos at a ceremony for the signing of a Traditional and 
Alternative Health Care Law (R.A. 8423) in Manila on 9 December 1998: “We have 
looked forward to other nations for new technologies and cures, even for ordinary 
ailments. Indeed, many other nations have been exploiting the potentials of our own 
resources, claiming them as their own discoveries without giving due credit to us, 
and in addition to making tremendous profits at our own expense”.66 The problem 
was recognized by Mrs. Daes in her report in 1993, namely that ‘collectors’ or bio-
prospectors, “do not ordinarily have any formal contractual arrangements… with the 
indigenous peoples upon whose knowledge of ecology they may rely”.67 Indigenous 
people have also objected to alleged appropriation of their bodily substances which 
is taking place in the context of the Human Genome Diversity Project.68

Popular examples of attempts to appropriate TK from other communities 
included the following. One is a US patent on quinoa, granted to researchers of the 
Colorado State University and a US plant patent on ayahuasca or yagé, a sacred and 
medicinal plant of the Amazon region and knowledge developed and used by local 
indigenous communities. Attention was drawn to quinoa, ayahuasca and other cases 
by Antonio Jacanimijoy, General Coordinator of the Coordinating Body for 
Indigenous Peoples’ Organizations of the Amazon Basin (COICA) at a 1998 WIPO 
‘Roundtable on Intellectual Property and Indigenous Peoples’.69 An indigenous rep-
resentative called attention to the ayahuasca at the 17th session of the Working 
Group on Indigenous Populations in 1999.70 Jacanimijoy noted “it is scandalous that 
it should be possible for a person to acquire a patent for a plant that we have known 
and made use of for many years… and it has to be admitted that it is a serious affront 
to our peoples for a person to appropriate a sacred symbol that belongs to us all”.71

Other examples come from India—the neem tree and turmeric—Peru and South 
Africa. India’s Council for Scientific and Industrial Research (CSIR) requested a 
re-examination of United States patent No 5-401-5041 granted for the wound heal-
ing properties of turmeric. The US Patent and Trademark Office (USPTO) revoked 
the patent after ascertaining that the three criteria for patentability were not satis-
fied, i.e., “there was no novelty, the ‘invention’ having been used in India for cen-
turies”.72 In Peru, maca, a plant domesticated by ancient Peruvians with medicinal 
qualities, was subject to a number of patents in the USA. Peru sought to challenge 
the patents, a process which proved difficult for them.73 In 2000, a patent granted 

66 In Ubaldo 2001, 8.
67 United Nations 1993, para 95.
68 Davis 1996–1997.
69 Jacanimijoy 1998.
70 United Nations, E/CN.4/Sub.2/1999/19, 12 August 1999.
71 Jacanimijoy 1998.
72 Sahai 2003, 168.
73 See Peru’s submission to the WIPO Intergovernmental Committee on Intellectual Property 
and Genetic Resources, Traditional Knowledge and Folklore, 5th Session, GRTKF/IC/5/13.
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to W R Grace Company and the US Department of Agriculture on neem (EPO pat-
ent No. 436257) was revoked by the European Patent Office (EPO) “on the 
grounds of its use having been known in India”.74 An important use of the neem 
tree is as a pesticide. Neem has more than 60 valuable compounds, one of which, 
azadirachtin, the Grace company claimed in its 1992 application that it could 
extract through a novel process. This may have been untrue, as “the idea that any 
of this is novel is born of ignorance”.75 Another example from South Africa of a 
product victimized by attempted appropriation was the hoodia plant (effective in 
reducing appetite leading to weight loss) used for centuries by an indigenous com-
munity in South Africa. Mobilization by the community and concerned civil soci-
ety actors led to a benefit-sharing scheme between those wishing to exploit the 
plant commercially and the community which gained recognition and some finan-
cial and moral rewards.76 As the Economist notes in a discussion on current 
debates about IP, “the developing world, home to a rich array of the world’s plants, 
animals and micro-organisms, is a potential treasure trove of starting material for 
new drugs and crops, which could do the poor much good”.77

Such attempts to appropriate knowledge by pharmaceutical companies are 
understandably and logically motivated by a desire for profit making. Indeed, 
western companies and health authorities in general have begun to explore ‘alter-
native’ systems of medicine given the potentially massive commercial benefits, 
despite fierce opposition to such initiatives and the fact that their practitioners are 
often dubbed as ‘quacks’. Attitudes in Western countries have changed toward tra-
ditional medicine. At Vancouver Hospital for example, Canada’s second largest, 
the Tzu Chi Institute for Complementary and Alternative Medicine, now closed, 
had become interested in alternative medicine by the mid 1990s.78 The idea 
stemmed from Dr. Wah Jun Tze, professor of pediatrics at the University of British 
Columbia, who was a frequent visitor to his native China and became impressed 
with the fact that the Chinese health care system could keep 1.2 billion people in 
reasonably good health with little funding. Despite adamant opposition from a few 
of his colleagues, “accusing him of introducing quackery”, most were open to the 
idea which was boosted by a CAD $4.5 million endowment from the Buddhist 
Tzu Chi Foundation of Taiwan. The idea was also boosted by “recognition of the 
recent widespread change in Canadian attitudes”.79 It has been reported that some 
20 % of Canadians used some form of alternative medicine.80

74 Ibid.
75 Ibid.
76 Wynberg et al. 2009.
77 The Economist, 21 June 2001, <www.economist.com>.
78 See Richardson 2003.
79 The Economist, “Eastern Promise,” 5 November 1998, http://www.economist.com/node/175225.
80 Ibid.
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Trade in medicines between the West and China, for example, was not all one 
way as Traditional Chinese Medicine—acupuncture, herbal mixtures and other 
remedies—have gained in popularity. Total sales of herbal medicines in the United 
States grew to about US$ 4.4 billion by 2006.81 Indeed, “putting traditional medi-
cine on a scientific footing is vital to its continued success in the West,” especially 
in the face of institutional resistance from major actors such as the Food and Drug 
Administration (FDA) of the United States. Nevertheless, while reluctant to 
change its strict regulation of herbal supplements, traditional firms could start 
making medical claims for their products and earn margins that other drugs enjoy, 
“so long as they pay the roughly $100 million it costs to conduct clinical trials the 
FDA requires”.82 The Vancouver Institute had taken up the challenge, like many 
places around the world, including China, the Philippines and Vietnam, to replace 
mockery with scientific method.

What mechanisms exist to balance the insatiable appetite of pharmaceutical 
companies for profit from such TK/TM and the interests (financial and moral) of the 
local or indigenous holders of such knowledge and resources? The use of the inter-
national intellectual property system has been offered as a possible solution, but 
inherent problems in the system make the task complicated, as we shall now see.

8.5  Non-Applicability, Adapation, or Sui generis System?

Can IP serve the protection of TK, including TM? Diverse groups have advocated 
three different approaches—non-applicability, adaptation, or sui generis system. As 
noted above, some groups have argued that traditional IP is unsuited for the protec-
tion of TK.83 For Mugabe, IP is “based on capitalist principles of economic monop-
oly”.84 Some, such as COICA, have taken a very hard stance that IP is “racist” and 
“colonialist” in a statement in Santa Cruz de la Sierra, Bolivia in September 1994.85

Some have argued that IP clearly has to be adapted to the concerns of TK/TM 
holders. If it cannot be adapted then new systems of protection of the property of 
TK holders must be found. For example, Professor Michael Blakeney has noted 
that “[w]estern patent systems grew out of a particular model of innovation at a 
particular time in history”.86 The IP system, as it has developed to today, has 
assigned specific rights to individuals or corporate entities for well-defined devel-
opments for prescribed periods of time. This model does not fit neatly with the 
sort of collective ownership of rights as practiced in many communities, where the 

81 HerbalGram 2006, 71.
82 Ibid.
83 See generally Wendland 2002.
84 Mugabe 1998, 12.
85 Blakeney 1997, 302.
86 The Economist, Eastern promise, 5 Nov 1998, http://www.economist.com/node/175225.
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‘invention’ was made a long time before and its origins are not easily attributable 
to one individual or entity.

Consequently, a variety of national or sui generis approaches have been 
explored in various countries. One such example was in Colombia, where a bene-
fit-sharing scheme has been tried by the Sustainable Biotrade Programme of the 
Alexander von Humboldt Institute (which seeks to protect various TK). The project 
involved a local association, Centro de Investigaciones y Servicios Comunitarios 
(CISEC), whose members include several chiefs of the Paez del Cauca indigenous 
community and a plant pharmacology laboratory called Labfarve. These two par-
ties have agreed to a joint project for the commercial development of two plants 
with medicinal properties.87 Humboldt assisted the project by devising guidelines 
for the protection of TK relating to the use of medicinal plants provided to 
Labfarve and “to ensure that benefits derived from the use of these plants are 
shared in the fairest possible and most equitable way possible”.88 Benefits included 
not only financial remuneration but also education, training, and health provision. 
Moreover, the community’s participation in the traditional medicinal use of the 
plants was recognized by means of labeling. Medicines on the market could carry a 
label indicating the participation by the Paez Community. Other national or sui 
generis initiatives have been extensively surveyed at the WIPO.89

The above example cited was purely procedural and involved a consultative 
process between the parties and nothing has been said thus far of the legal princi-
ples concerned with conventional and TK specific IP protection. This is discussed 
further below. There were many questions that needed to be answered. A contem-
porary patent examiner in highly developed IP systems is required to evaluate sev-
eral questions at least: Does the claimed invention satisfy the three patentability 
criteria (novelty, inventive step, industrial applicability)? Who is the inventor of 
knowledge that is passed on for generations? Is the claimed invention ‘novel’ given 
that it has been around for generations and possibly widely diffused through oral 
channels of ‘publication’? With regard to novelty, Blakeney has noted that it is 
assessed by reference to prior technological art and is considered to be destroyed 
by prior publication. Therefore, “a problem with patent claims of indigenous peo-
ples in relation to traditional medical remedies is that it has been the practice of 
ethno-botanists and ethno-pharmacologists to publish accounts of the uses of 
plants by indigenous peoples. This may have the effect of destroying the novelty of 
therapeutic claims.”90 Other questions which arise concern the communal nature 
of knowledge versus notions of individual or joint ownership and rights, commu-
nal versus individual exploitation, and moral rights to knowledge. These questions 
have posed considerable difficulties and anticipate the next discussion on the 
efforts to seek adequate protection systems at the international level.

87 Salgar 2003, 184.
88 Ibid., 185.
89 See WIPO document WIPO/GRTKF/IC/5/INF/4.
90 Blakeney 1997, 299.
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8.6  TK and TM at the International Level

Focus on IP aspects of traditional knowledge, folklore and genetic resources, is a 
relatively recent phenomenon. Various initiatives have evolved at the international 
level, notably the work of the ILO and the UN cited above. Various other initia-
tives include the CBD emanating from the Earth Summit in 1992, and conferences 
of various indigenous peoples.91

While all are important, the coordinating work of WIPO may be further devel-
oped. Work on ‘expressions of folklore’ began as early as 1978 in cooperation 
with UNESCO. A concrete outcome of this work was the adoption in 1982 of the 
‘Model Provisions for National Laws on the Protection of Expressions of Folklore 
Against Illicit Exploitation and Other Prejudicial Actions’ (the Model Provisions). 
Most recently, WIPO and UNESCO conducted four Regional Consultations on the 
Protection of Expressions of Folklore, each of which adopted resolutions or rec-
ommendations with proposals for future work. In addition, it is worth noting that 
the WPPT of 1996 already makes explicit reference to expressions of folklore.

WIPO began its work on traditional knowledge, innovations, and creativity in 
the 1998–1999 biennium. In 1998, WIPO launched a new set of activities to explore 
the relationship between (a) access to genetic resources and benefit-sharing, (b) the 
protection of traditional knowledge related to biodiversity, agriculture, medicine 
and other such technical fields, and (c) the protection of traditional cultural expres-
sions. Two Roundtable meetings were convened regarding the protection of tradi-
tional knowledge and nine fact-finding missions (FFMs) on traditional knowledge, 
innovations, and creativity were undertaken. The objective of the FFMs was “to 
identify and explore the intellectual property needs and expectations of new ben-
eficiaries, including the holders of indigenous knowledge and innovations”. A draft 
Report on all the fact-finding missions was made available for public comment in 
paper form and on the WIPO website. Comments received were taken into account 
in producing a revised Report on the Intellectual Property Needs and Expectations 
of Traditional Knowledge Holders (‘the FFM Report’), which was published in 
2001. From 9–11 November 2000, WIPO organized an Inter-Regional Meeting in 
Chiang Rai, Thailand, which addressed intellectual property issues within all the 
three themes of genetic resources, traditional knowledge and folklore. Twenty eight 
Member States attended the Meeting and adopted ‘A Policy and Action Agenda for 
the Future’ which welcomed the decision of the Member States of WIPO to estab-
lish “… the Intergovernmental Committee” and recommended, among other things, 
that WIPO should facilitate, support and contribute to the work of the Committee 
by continuing to conduct the exploratory activities and practical pilot projects and 
studies on these issues of the kind undertaken by WIPO thus far. Following exten-
sive discussions on intellectual property and genetic resources at WIPO between 
September 1999 and September 2000, the General Assembly of WIPO approved 
a proposal for the establishment of the Intergovernmental Committee and for a 

91 For a summary of these see Blakeney, ibid.
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basic substantive framework. At the Twenty-Sixth (12th Extraordinary) Session of 
WIPO’s General Assembly, held from 25 September to 3 October 2000, Member 
States decided to establish a special body to discuss intellectual property issues 
related to genetic resources, traditional knowledge, and folklore.

An Intergovernmental Committee was also created by WIPO’s Member States 
after a number of fact-finding studies undertaken by WIPO in 1998 and 1999. 
The WIPO Intergovernmental Committee on Intellectual Property and Genetic 
Resources, Traditional Knowledge and Folklore (IGC-GRTKF) is a forum where 
governments have been discussing matters relevant to three primary themes. These 
themes concern intellectual property issues that have arisen in the context of: 
(i) access to genetic resources and benefit-sharing; (ii) the protection of traditional 
knowledge, innovations, and creativity; and (iii) the protection of expressions of 
folklore. The Intergovernmental Committee was established by the WIPO General 
Assembly, at its twenty-sixth session, held in Geneva from 26 September to 3 
October 2000. The Intergovernmental Committee held its first session in Geneva, 
from 30 April to 3 May 2001.

In all of these areas, indigenous peoples and local communities have been con-
sulted and involved. In this regard, it is propitious that WIPO launched its explora-
tion into ‘Traditional Knowledge’, as opposed to ‘folklore’ as it had done in its 
early work, for as noted by Mugabe, TK covers a wide set of areas, including IK.92 
By the end of 2002, over 85 ad hoc non-governmental organization observers had 
been admitted to WIPO’s IGC-GRTKF. The WIPO General Assembly has called 
“for steps to enhance the involvement of indigenous and local communities in the 
Committee’s work, including cooperation through the Permanent Forum”.93

The question is whether the existing laws, national and international, governing 
intellectual property allow for the effective protection of traditional knowledge and 
folklore in particular. If the laws are not appropriate then is there a need for a sui 
generis system. On the latter point, a sui generis system must be in function of the 
needs and demands of the TK holders. As Kongolo and Shyllon note, the fact is 
that knowledge that is claimed to have been ‘invented’ and hence ‘patented’ and 
converted into intellectual property is often an existing innovation in traditional or 
indigenous knowledge systems. With respect to the use of traditional medicinal 
plants, they posit four main issues for consideration: (1) whether the contribution of 
traditional knowledge to a final product is the sort of contribution that would allow 
one or more traditional persons to be considered joint inventor; (2) whether publi-
cation of information concerning indigenous plant use would bar the availability of 
a patent, (3) how to address the problems of compensation in the exploitation of 
herbal knowledge, and (4) whether developing countries should recognize through 
national legislation the rights of traditional flows from industrialized countries.94

92 Mugabe, supra note 2.
93 United Nations, E/C.19/2003/14, 12 March 2004, para 17.
94 Kongolo and Shyllon 2004, 260.



203

Any system of protection must recognize the customary laws under which the 
knowledge evolved. In this connection, WIPO has noted, in the context of the 
work of the IGC, that:

the use of private property rights for TK protection should thus be carefully balanced with 
other policy measures to reflect the characteristics of the protected TK, the stakeholder 
interests involved, the customary uses, and custodianship patterns. Most countries which 
have implemented TK protection have therefore supplemented a limited use of private 
property rights with a combination of other measures.95

Examples of sui generis initiatives include the combination of the grant of exclu-
sive rights with access regulation in Brazil; combination of defensive protection of 
native insignia with repression of unfair competition in native Indian products in the 
United States; and combination of exclusive property rights, access regulation, and 
unfair competition law to create tailored TK protection measures in Costa Rica and 
Portugal. “By learning from such national experiences, the combined or compre-
hensive approach would thus join different legal doctrines and policy tools which 
have been identified by Member States and have been proven effective in their juris-
dictions in order to achieve an appropriate form of protection.”96

Thus a ‘bundle of rights and methods’ was deemed better suited for the protec-
tion of TK. This combined approach “would result in the availability of TK protec-
tion through a bundle of rights at the national level, which would include the use 
of existing IP rights, sui generis measures, and non-IP tools, such as access regula-
tion and contractual agreements”.97

8.7  Key Legal Issues for the Protection of TK/TM

Core principles and legal doctrines that were to underwrite the protection of TK were 
offered in 2003.98 The principles and doctrines enumerated below have emerged 
from extensive discussions within the IGC on national experiences of TK protection.

8.7.1 Core Principles

First, a comprehensive and combined approach was a starting point. It was recog-
nized that a comprehensive and TK specific approach must be taken using existing 

95 WIPO 2003, Traditional Knowledge: Policy and Legal Options, WIPO/GRTKF/IC/6/4, 12 
December 2003, para 11. The international dimension of protection is addressed in-depth in 
document WIPO/GRTKF/IC/6/6. Defensive protection of TK is covered only briefly, since docu-
ments WIPO/GRTKF/IC/5/6 and WIPO/GRTKF/IC/6/8 cover this more extensively.
96 Id.
97 Id.
98 Id., para 22.
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IP mechanisms, the repression of unfair competition, the grant of exclusive sui 
generis rights and/or the application of prior informed consent requirements linked 
to access regimes. It has been noted that a “bundle of rights” and methods might 
be applied for protection. Such a combined approach is not foreign to conventional 
IP law. For example ornamental or visually distinctive aspects of products can be 
protected by a combination of copyright, individual, or unfair competition law.

Second, the repression of unfair competition, including appropriation and mistake 
of distinctive traditional characteristics. This entailed the suppression of any false, 
misleading or culturally offensive references to TK in the commercial arena, and any 
false or misleading indications or linkage with or endorsement of TK holders.

Third, the principle of recognition of rights of TK holders, pertaining to con-
ventional IP rights arising from innovation and intellectual creativity contained in 
TK elements, as well as to sui generis exclusive rights that may be available for 
TK. Aggrieved TK holders should be able to seek remedies for misuse of TK and 
possibly to gain remuneration and benefit-sharing.

Fourth, the principle of prior informed consent (PIC) entailed confirming that 
TK, held by a traditional community should not be accessed, recorded, used, or 
commercialized without the prior informed consent of TK holders.

Fifth, the principle of equity and benefit-sharing, entailed protecting TK in a 
manner conducive to social and economic welfare, balancing rights and obligations, 
and the equitable sharing of benefits. “A broad principle of equity is central to IP 
law, and is also implied in non-IP international legal instruments”99 (Emphasis 
added).

Sixth, the principle of regulatory diversity, including sectoral distinctions, 
entailed that a comprehensive use of TK protection “may need to reflect distinct 
policy objectives in specific sectors, and may need to be integrated with several 
regulatory systems at the national level”.100 Distinct measures have been taken in 
some countries to regulate traditional medicine, traditional agricultural practices, 
TK associated with genetic resources, and tradition-based industries.101

Seventh, a principle of adapting the form of protection to the nature of TK. 
Whatever law is adopted, that law may be shaped or guided by the particular 
 characteristics of the TK. TK may be disclosed or undisclosed, attributable or 
 un-attributable, collectively or individually held, codified or uncodified, and may 
be defined and bounded by diverse forms of customary laws and protocols.102

Eighth, a principle of effective and appropriate remedies entails “making avail-
able effective and expeditious remedies such as injunctions and penalties, or 
mechanisms for payment of user fees or other compensation where there is out-
right prohibition on third party use”.103

99 Id.
100 Id., para 23.
101 Ibid.
102 Id., para 24.
103 Id., para 25.
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Ninth, a principle of safeguarding customary uses entails the encouragement of 
the use of TK and associated genetic resources, which “should not be restrained by 
the formal legal protection of TK, nor by other IP rights”.104

Tenth, the principle of consistency with access and benefit-sharing frameworks 
for associated genetic resources entails adopting measures which regulate access 
to genetic resources, and benefit-sharing. Legal protection of TK associated with 
genetic resources should be coordinated with policy frameworks for associated 
genetic resources, including conservation, sustainable use, and benefit-sharing.105

Related principles governing procedural and consultative process might be con-
sidered including the principle of full and effective participation of TK holders and 
the principle of coordination with other relevant fora and processes.106

These principles clearly are geared toward affording maximum flexibility to TK 
holders, legislators and policy makers. The development of a bundle or menu of 
legal and policy options, “flexibility can be achieved by drawing selectively on 
general legal doctrines in order to tailor the form of protection to specific needs, 
TK subject matter and the legal systems of a given jurisdiction”.107

8.7.2 Legal Doctrines and Policy Tools

Various doctrines have been used as policy tools for TK protection in national law. 
Their selective use could build a sufficiently versatile doctrinal basis for TK pro-
tection. The major doctrines are as follows.

The first is the grant of exclusive property rights for TK. Such rights may be 
communally or collectively held. This is for TK that is distinct and has a clear 
owner. Existing IP rights have been used to protect TK or TK-related subject mat-
ter. For example, practitioners of traditional medicine have protected their innova-
tions by using patent rights under patent systems. An example is China, which 
granted 4,479 patents for Traditional Chinese Medicine (TCM) in 2002.108 Where 
existing exclusive IP rights are deemed to be insufficient to take into account the 
specificities of TK, sui generis rights have been called for. Difficulties have arisen 
in this regard: meeting requirements of novelty or originality, and inventive step or 
non-obviousness; requirements in many IP laws for protected subject matter to be 
fixed in material form; and the frequently informal nature of TK and the custom-
ary laws and protocols that define ownership; concern that protection systems 
should correspond to a positive duty to preserve and maintain TK, and not merely 
provide means to prevent unauthorized use; perceived tension between individualistic 

104 Id., para 26.
105 Id., para 27.
106 Id., paras 28–30.
107 Id., para 31.
108 See WIPO/GRTKF/IC/6/4, para 38.
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notions of IP rights and the sense of collective ownership of TK; and limitations 
on the term of protection in IP systems (20 years in the case of patents).109

The second is the application of the principle of prior informed consent. This 
enables a regulatory framework so as to control the use of TK by third parties and 
ensure a flow of benefits to the knowledge holders, in ways consistent with the 
collective nature of TK.

The third is the compensatory liability approach, which would entitle TK hold-
ers to compensatory contributions from TK users who borrowed traditional know-
how for industrial applications of their own during a specified period of time. This 
would ensure that TK holders gain a share of the economic and moral rewards 
resulting from exploitation of such knowledge and at the same time contribute to 
ensuring access to such knowledge.

The fourth is repression of unfair competition. The law of unfair competition 
includes a wide range of remedies, including repression of misleading and decep-
tive trade practices, unjust enrichment, passing off, and taking of unfair commer-
cial advantage.

The fifth is recognition of customary laws and protocols, “which functions as a 
cross-cutting interface with local legal systems in all the above-mentioned 
tools”.110 An African Model Law111 and the sui generis laws of Peru112 and the 
Philippines113 incorporate customary laws by reference to such laws.

8.7.3  Strategies and Interim Measures

At the national level, several steps were deemed vital in the search for a function-
ing and effective TK protection system:

 (i) Policy objectives have to be clearly defined for any sui generis system. In the case 
of TK and TM, for example, the following objectives could be considered:

– to create an appropriate system for access to TK
– to ensure fair and equitable benefit-sharing for TK
– to promote respect, preservation, wider application, and development of TK
– to provide mechanisms for the enforcement of rights of TK holders; and
– to improve the quality of TK-based products and remove low quality traditional 

medicine.

109 WIPO 2003, para 21.
110 Id., para 45.
111 African Model Law for Protection of the Rights of Local Communities, Farmers and 
Breeders and the regulation of access to Biological Resources, 2000.
112 See “Efforts at Protecting Traditional Knowledge: The Experience of Peru,” document pre-
pared for WIPO Roundtable on Intellectual Property and Traditional Knowledge, Geneva, 1–2 
November 1999. See also WIPO, Intellectual Property Needs and Expectations of Traditional 
Knowledge Holders. WIPO Report on Fact-finding Missions on Intellectual Property and 
Traditional Knowledge (1998–1999) Report of Fact Finding missions of the WIPO, Publication 
No. 768.
113 Philippines Executive Order, No. 247 1995, Section 2(a).
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 (ii) The scope of the subject matter has to be defined and eligible for TK protection. 
The use of appropriate terms and criteria for eligibility has to be clearly spelled out.

 (iii) Formal requirements for acquisition of rights need to be established. For example, 
TK protection may be automatic (as in copyright protection which is automatic 
upon creation of the work) or a formal step may be required, such as registering 
the TK before protection becomes effective (as in the case of a trademark).

 (iv) Substantive criteria for eligibility must be established. For example, in Panama’s 
sui generis law, only elements of TK that remain ‘traditional’, that is intrinsically 
linked to the community that has originated them, would be protected under the 
sui generis system.114

 (v) The nature of rights in TK conferred depends on the legal doctrine or combination 
of doctrines used for protection

 (vi) The scope of rights will determine the degree of control, which the right holder 
will be able to exercise. Potential rights may include prevention of unauthorized 
access to protected TK, unauthorized commercial use of such TK, third-party 
claims over protected TK, and so on.

 (vii) Determination of the custodians or beneficiaries. Does an individual or the commu-
nity own the TK? Is TK understood in the national context to refer to a collective 
product? This may then dictate the granting of collective rights and not to individu-
als. On the other hand, distinctive right holders may not be necessary, as collective 
marks and certification marks may be protected on behalf of a group of beneficiaries.

 (viii) Expiration and loss of rights. The duration of rights, normally a key issue, may be 
problematic, as sui generis systems sometimes do not contain expiration and loss 
of rights provisions. Article 23 of the African Model Law states that community 
intellectual rights “shall at all times remain inalienable”.115

 (ix) Sanctions and enforcement. Appropriate mechanisms will need to be devised.
 (x) Defensive protection. This involves, for example, the publication of TK on a 

digital database, so as to record that a particular community has been using that 
knowledge. This may avoid the misguided grant of patents mentioned above.

 (xi) Linkages with benefit-sharing schemes. As some TK is closely related to biologi-
cal and genetic resources, such as when these resources are linked with traditional 
ways of life. Regulation of access to biological resources may serve as a basis for 
protection of TK. In this regard, related conventions such as the CBD will have to 
be closely studied.

Subsequent deliberations led to revised policy objectives and principles for the 
protection of traditional knowledge, reproduced below, which were considered by 
the sixteenth session of the IGC in May 2010. The policy objectives for the protec-
tion of TK were:

Recognize value

(i) Recognize the holistic nature of traditional knowledge and its intrinsic value, including 
its social, spiritual, economic, intellectual, scientific, ecological, technological, commer-
cial, educational and cultural value, and acknowledge that traditional knowledge systems 
are frameworks of ongoing innovation and distinctive intellectual and creative life that are 
fundamentally important for indigenous and local communities and have equal scientific 
value as other knowledge systems;

114 Ley de Propiedad Intellectual Indigena, Ley No. 20 (26 June 2000).
115 African Model Law, supra note 77.
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Promote Respect

(ii) Promote respect for traditional knowledge systems; for the dignity, cultural integrity, 
and intellectual and spiritual values of the traditional knowledge holders who conserve and 
maintain those systems; for the contribution which traditional knowledge has made in sus-
taining the livelihoods and identities of traditional knowledge holders; and for the contribu-
tion which traditional knowledge holders have made to the conservation of the environment, 
to food security and sustainable agriculture, and to the progress of science and technology;

Meet the actual needs of holders of traditional knowledge

(iii) Be guided by the aspirations and expectations expressed directly by traditional knowl-
edge holders, respect their rights as holders and custodians of traditional knowledge, 
contribute to their welfare and economic, cultural and social benefit, and reward the con-
tribution made by them to their communities and to the progress of science and socially 
beneficial technology;

Promote conservation and preservation of traditional knowledge

(iv) Promote and support the conservation and preservation of traditional knowledge by 
respecting, preserving, protecting,and maintaining traditional knowledge systems and pro-
viding incentives to the custodians of those knowledge systems to maintain and safeguard 
their knowledge systems;

Empower holders of traditional knowledge and acknowledge the distinctive nature of tra-
ditional knowledge systems

(v) Be undertaken in a manner that empowers traditional knowledge holders to protect 
their knowledge by fully acknowledging the distinctive nature of traditional knowledge 
systems and the need to tailor solutions that meet the distinctive nature of such systems, 
bearing in mind that such solutions should be balanced and equitable, should ensure that 
conventional intellectual property regimes operate in a manner supportive of the protec-
tion of traditional knowledge against misappropriation, and should effectively empower 
traditional knowledge holders to exercise due rights and authority over their own 
knowledge.116

Support traditional knowledge systems

(vi) Respect and facilitate the continuing customary use, development, exchange, and 
transmission of traditional knowledge by and between traditional knowledge holders; 
and support and augment customary custodianship of knowledge and associated genetic 
resources, and promote the continued development of traditional knowledge systems;

Contribute to safeguarding traditional knowledge

(vii) While recognizing the value of a vibrant public domain, contribute to the preserva-
tion and safeguarding of traditional knowledge and the appropriate balance of custom-
ary and other means for their development, preservation and transmission, and promote 
the conservation, maintenance, application, and wider use of traditional knowledge, 
in accordance with relevant customary practices, norms, laws and understandings of 

116 WIPO, The Protection of Traditional Knowledge: Revised Objectives and Principles. 
WIPO/GRTKF/IC/16/5 March 22, 2010. IGC GRTKF Sixteenth Session Geneva, May 3–7, 
2010, p. 4. See also the Revised Objectives and Principles of 2011. The Protection of Traditional 
Knowledge: Revised Objectives and Principles. WIPO/GRTKF/IC/18/5, January 10, 2011. 
Eighteenth Session Geneva, May 9–13, 2011.
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traditional knowledge holders, for the primary and direct benefit of traditional knowledge 
holders in particular, and for the benefit of humanity in general;

Repress unfair and inequitable uses

(viii) Repress the misappropriation of traditional knowledge and other unfair commercial 
and non-commercial activities, recognizing the need to adapt approaches for the repres-
sion of misappropriation of traditional knowledge to national and local needs;

Respect for and cooperation with relevant international agreements and processes

(ix) Take account of, and operate consistently with, other international and regional instru-
ments and processes, in particular regimes that regulate access to and benefit-sharing from 
genetic resources which are associated with that traditional knowledge;

Promote innovation and creativity

(x) Encourage, reward and protect tradition-based creativity and innovation, and enhance 
the internal transmission of traditional knowledge within indigenous and traditional 
communities, including, subject to the consent of the traditional knowledge holders, by 
integrating such knowledge into educational initiatives among the communities, for the 
benefit of the holders and custodians of traditional knowledge;

Ensure prior informed consent and exchanges based on mutually agreed terms

(xi) Ensure prior informed consent and exchanges based on mutually agreed terms, in coordi-
nation with existing international and national regimes governing access to genetic resources;

Promote equitable benefit-sharing

(xii) Promote the fair and equitable sharing and distribution of monetary and non-mon-
etary benefits arising from the use of traditional knowledge, in consistency with other 
applicable international regimes, the principle of prior informed consent and including 
through fair and equitable compensation in special cases where the individual holder is 
not identifiable or the knowledge has been disclosed;

Promote community development and legitimate trading activities

(xiii) If so desired by the holders of traditional knowledge, promote the use of traditional 
knowledge for community-based development, recognizing the rights of traditional and 
local communities over their knowledge; and promote the development of, and the expan-
sion of marketing opportunities for, authentic products of traditional knowledge and asso-
ciated community industries, where traditional knowledge holders seek such development 
and opportunities consistent with their right to freely pursue economic development;

Preclude the grant of improper IP rights to unauthorized parties

(xiv) Curtail the grant or exercise of improper intellectual property rights over traditional 
knowledge and associated genetic resources, by requiring the creation of digital libraries 
of publicly known traditional knowledge and associated genetic resources, in particular, as 
a condition for the granting of patent rights, that patent applicants for inventions involving 
traditional knowledge and associated genetic resources disclose the source and country 
of origin of those resources, as well as evidence of prior informed consent and benefit-
sharing conditions have been complied with in the country of origin;

Enhance transparency and mutual confidence

(xv) Enhance certainty, transparency, mutual respect and understanding in relations between 
traditional knowledge holders on the one hand, and academic, commercial, educational, 
governmental and other users of traditional knowledge on the other, including by promoting 
adherence to ethical codes of conduct and the principles of free and prior informed consent;

8.7 Key Legal Issues for the Protection of TK/TM
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Complement protection of traditional cultural expressions

(xvi) Operate consistently with protection of traditional cultural expressions and expres-
sions of folklore, respecting that for many traditional communities their knowledge and 
cultural expressions form an indivisible part of their holistic identity.

As the work of the IGC evolved, concrete recommendations were brought to the 
fore on patents in relation to TK. WIPO submitted some recommendations in rela-
tion to the integration of traditional knowledge into the patent regime, which cap-
tures the concerns of indigenous peoples and the proposals of various parties 
during IGC debates.117 It offered some draft recommendations by 2007, as follows:

 I. Patent authorities should undertake specific and systemic initiatives to ensure 
that granted patents are valid in the light of traditional knowledge and genetic 
resources, and with respect to relevant traditional knowledge systems.

 II. Patent authorities should make use of the following recommendations and guide-
lines in their search and examination processes to achieve this end.

 III. Patent authorities should be encouraged to give appropriate priority to recognizing 
relevant TK and to the practical implications of such recognition in policy develop-
ment, resource deployment and strategic planning of their operations; to consider 
the practical implications of TK for search and examination; and to explore practi-
cal solutions to enhancing the validity of patents in the light of TK and TK systems.

 IV. Patent examiners who work in relevant technical fields such as life sciences and 
environmental technology should be given training and awareness in TK and TK 
systems; where possible this should include direct training by TK holders working 
within a traditional context in the patent authority’s country; and

 V.  Authorities should prepare analyses or issues papers discussing TK systems and 
TK that are relevant for patentability criteria in their national or regional systems, 
for the reference or general awareness-raising of examiners working in relevant 
technological fields.

 VI. Patent authorities should take full account of diverse contexts when assessing pat-
ent validity, including interpreting documents and publications from the point of 
view of the relevant traditional context and the teaching that would be apparent to 
a relevant TK holder; and should set out specific, illustrative means of achieving 
this, noting that this approach should be undertaken within the existing bounds of 
the applicable patent law.

 VII. Patent authorities and patent examiners should give appropriate consideration to 
the traditional context when considering the non-obviousness of (or the existence 
of an inventive step in) subject inventions.

 VIII. Patent authorities should consider the implications of the practical context of tra-
ditional knowledge and the practitioners and holders of TK for the test of the ‘per-
son skilled in the art.’

 IX. Where patent authorities have the legal competence to consider questions either 
of inventorship or of entitlement to apply during examination of the patent, they 
should consider the implications of prima facie evidence that a TK holder may be 
an unacknowledged inventor, that applicant did not derive the entitlement from a 
TK holder who was the source of the invention, or that the applicant was other-
wise not entitled to apply for or be granted a patent on a TK-based invention.

WIPO noted some practical issues relating to searching for TK as prior art, 
namely that there was “a relative paucity of information on traditional knowledge 

117 Eleventh Session, Geneva, 3–12 July 2007 Recognition Of Traditional Knowledge Within 
The Patent System, WIPO/GRTKF/IC/11/7, 6 June 2007.
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within the existing patent system”. There were some exceptions, such as the cover-
age of innovations within the field of Traditional Chinese Medicine which are 
available in the Chinese patent literature.118 It continued:

 X. Patent authorities are encouraged to incorporate into standard office procedures 
the systematic search of existing public domain sources of TK and information on 
genetic resources, including the databases and journals notified to the Committee.

 XI. Patent authorities are encouraged to train search and examination staff on the con-
text of TK and sensitivities about its use and handling, so as to ensure that patent 
procedures do not contribute to the unauthorized dissemination and use of TK.

 XII. Patent authorities are encouraged to promote awareness and sharing of informa-
tion amongst each other regarding useful sources of traditional knowledge for 
the purposes of patent procedure, to the extent this can be done in line with the 
express needs and interests of traditional knowledge holders concerned.

 XIII Advisory or consultative mechanisms may be developed to provide system-
atic advice to patent authorities on TK and TK systems that are relevant to their 
operations.

 XIV Patent authorities should share information on useful sources of public domain TK 
and information on GR that are relevant to specific areas of technology (e.g., med-
ical, agricultural, and ecological management), with due regard to concerns that 
this should not facilitate illegitimate access to or use of TK.

 XV No procedures should be undertaken that would accelerate or facilitate the public 
dissemination of TK that is not disclosed with the consent of TK holders.

 XVI Formal or informal cooperation should be undertaken to seek opinions, search or 
examination reports, or background information concerning specific TK-related 
applications from those offices with a recognized expertise in specific knowledge 
systems or traditions, from offices which have established a search or examination 
unit concentrating on a particular TK system or sector of TK, and from relevant 
consultative or advisory committees.

With regard to examining specific disclosure requirements for GBMR/TK it 
continued:

 61. In addition to general patentability criteria, a number of national laws now contain 
specific provisions requiring the applicant to make specific disclosures relating to 
genetic or biological materials or resources.119

 XVII Without prejudice to the work of international forums on such issues, and without 
prejudging policy choices in this area, attention may be given to sharing experi-
ence with (i) specific search and examination guidelines relevant to GBMR/TK 
invention, and (ii) practical implementation of specific disclosure measures, from 
the point of view of search and examination.

Greater efficiency in the work of the IGC was brought about by the creation 
of an Inter-sessional Working Group (IWG). The second session of the IWG 
established six open-ended drafting groups on: (1) Scope of Subject Matter; 
(2) Beneficiaries (including the question of transboundary TK); (3) Scope of 
Protection; (4) Exceptions and Limitations, and Remedies and Enforcement 

118 Ibid.
119 See also EC proposals on “Disclosure Of Origin Or Source Of Genetic Resources And 
Associated Traditional Knowledge In Patent Applications,” WIPO/GRTKF/IC/8/11, May 17, 
2005.
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(including the question of dispute resolution); (5) Administration of Rights, 
Duration of Protection, and Formalities; (6) Transitional Measures, Consistency 
with the General Legal Framework, and International and Regional Protection. 
The IWG has contributed to substantial progress toward the conclusion of 
an agreement on traditional knowledge and other areas. The IGC, after a dec-
ade of deliberations, has produced separate draft articles on TK, GR and 
Cultural Expressions. Agreement is more imminent on draft articles on TK (see 
Annex D).120

Article 1 of the draft articles addresses the critical issue of the subject matter of 
protection and specifically definition of traditional knowledge. It reads as follows:

Definition of traditional knowledge

Option 1
1.1 Traditional knowledge means knowledge including know-how, skills, innovations, 
practices, and learning which is collectively generated, preserved, and transmitted in 
a [traditional] and intergenerational [context] within an indigenous or local community 
[resulting from intellectual activity in a traditional context including the know-how, skills, 
innovations, practices, and learning that form part of the traditional knowledge systems of 
an [indigenous people or local community1].]

Option 2
1.1

(a) Traditional knowledge is dynamic and evolving. It is the result of the [intellectual 
activities] in [diverse traditional contexts], including scientific knowledge, skills, 
competencies, innovations, practices, and teachings in a collective framework includ-
ing codified knowledge systems, continuously developed, evolved and widely used, 
following any changes in the environment, geographical conditions, and other factors 
[of [indigenous peoples or [and] local communities]]; Indigenous knowledge of indig-
enous peoples and indigenous nations must be protected under the principles of the 
right to self-determination and the right to development.[emphasis added]

(b) Traditional knowledge is part of a collective, ancestral, territorial, spiritual, cultural, 
intellectual, and material heritage;

(c) Traditional knowledge is transmitted from generation to generation in diverse forms 
and is inalienable, indivisible, and imprescriptible;

(d) Traditional knowledge is intrinsically linked to biodiversity natural resources and sus-
tains cultural, social and human diversity embodied in traditional lifestyles.

A representative of the Indian Council of South America (CISA)121 had asked 
for the insertion into Article 1.1 (a) of the following text: “Indigenous knowledge 
of indigenous peoples and indigenous nations must be protected under the princi-
ples of the right to self-determination and the right to development.”122

120 Nineteenth Session; Geneva, 18–22 July 2011, “The Protection of Traditional Knowledge: 
Draft Articles, WIPO/GRTKF/IC/19/5, MAY 20, 2011.
121 Consejo Indio de Sud America.
122 Report of the 19th Session of IGC; Eighteenth Session, May 9–13 2011, Geneva, 
WIPO/GRTKF/IGC/18/11, 29 July 2011, para 71.
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A representative of the Australia-based Foundation for Aboriginal and Islander 
Research Action (FAIRA) proposed a new Article 10.3 regarding “Consistency 
with the General Legal Framework,”123 Article 10 read as follows:

Option 1
[10.1 Protection under this instrument shall take account of, and operate consistently with, 
other international [and regional and national] instruments [and processes] [, in particular 
the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity].]

Option 2
[10.1 [Protection under this instrument should leave intact] and should in no way affect 
the rights or the protection provided for in international legal instruments [, in particular 
the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity].]
[10.2 Nothing in this instrument may be construed as diminishing or extinguishing the 
rights that indigenous peoples or local communities [or nations]/beneficiaries have now or 
may acquire in the future.]

Alternative
10.2 In accordance with Article 45 of the United Nations Declaration on the Rights of 
Indigenous Peoples, nothing in this instrument may be construed as diminishing or extin-
guishing the rights that indigenous peoples have now or may acquire in the future.124

FAIRA proposed the addition of 10.3 as follows: “The provisions set forth in 
this instrument shall be interpreted in accordance with the principles of justice, 
democracy, respect for human rights, equality, non-discrimination, good govern-
ance and good faith.”125

During panel discussions on indigenous peoples collective rights and intel-
lectual property at the 18th session of the IGC, Professor James Anaya, United 
Nations Special Rapporteur on the Rights of Indigenous Peoples, stressed that 
“there is a wide international recognition of Indigenous Peoples collective rights, 
in particular in the United Nations Declaration on the Rights of Indigenous 
Peoples of 2007, which also recognizes the right of Indigenous Peoples to self-
determination.” In addition, a number of UN treaty-monitoring bodies, such as 
the United Nations Human Rights Committee, the United Nations Committee 
on the Elimination of Racial Discrimination and the United Nations Committee 
on Economic, Social and Cultural rights, were taking Indigenous Peoples’ rights 
into consideration. He pointed to a number of regional bodies, including the 
Inter-American Commission on Human Rights and the African Commission on 
Human and Peoples’ Rights, which had examined collective rights related to lands 
and resources. The Special Rapporteur called attention to the Nagoya Protocol 
on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits 
Arising from their Utilization adopted in October 2010 but not yet ratified. 
Article 7 of this Protocol calls states parties to ensure that traditional knowledge 

123 Ibid.
124 Ibid.
125 Ibid.
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associated with genetic resources held by Indigenous and local communities is 
accessed with the prior informed consent of these communities, and that mutually 
agreed terms have been established.

8.8  Conclusion

There is no clearer example of the human security concerns occasioned by the intel-
lectual property regime than the existential threats to indigenous communities, most 
of whom are in developing countries. This concern was punctuated at the18th session 
of the IGC by calls from the representative of CISA, commenting on draft articles 
of a future agreement on Traditional Knowledge, for the insertion into draft Article 
1.1(a). They have addressed their plight through the UN and its specialized agencies.

As communities all over the world have awakened to the breadth and wealth of TK 
and TM and to their criticality to the survival of indigenous peoples in particular, pol-
icy makers, legislators, and TK holders are actively seeking ways of finding equitable 
ways of sharing in the benefits of TK and TM. At the start of WIPO’s activities on TK 
issues, Antonio Jacanimijoy noted that “[w]e cannot continue to operate and promote 
an intellectual property system that recognizes the contributions of some but not of 
others. A system founded in this way is based on injustice, and as such is unsustaina-
ble and in need of change. We consider it vitally important to develop systems of pro-
tection and compensation for forms of innovation that are not covered by traditional 
patent system.”126 At the same time, Lars Anders Baer, then Vice-President of the 
SAAMI Council, Jokkmokk, Sweden, argued that indigenous peoples are not opposed 
to change and new developments. Citing the fears that traditional legal concepts, 
including in the field of intellectual property, are often “seen as a threat to business 
interests, development and national prosperity”, he has noted that the contrary is true. 
But change and new developments should be fostered “on clear condition that it take 
place in accordance to our needs and desires, and is not imposed on us”.127

Wendland has noted succinctly that what holders of TK want includes the right 
to control disclosure and use of their knowledge, the right to benefit commercially 
from their knowledge, the right to be acknowledged as the source of knowledge 
and the right to prevent derogatory, offensive and fallacious use of their knowledge 
and folklore and cultural symbols.128 A world in which Indigenous peoples’ inter-
ests were not taken into account, after well-document historical injustices,129 
would be an unjust world.

In the next chapter we look further at the quest for justice through the Development 
Agenda.

126 Jacanimijoy, supra note 21.
127 SAAMI Council.
128 Wendland 2002, 1.
129 Keal 2003.
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WIPO has rec og nized that the orga ni za tion has 
a role to play in human secu rity, spe cifi  cally in 
enhanc ing the devel op ment of its Mem ber States. 
Whereas it has tra di tion ally seen its role as a  
tech ni cal-legal one to assist Mem ber States to 
apply exist ing IP laws, WIPO has embraced a  
devel op ment-ori ented agenda and work plan that 
rec og nizes the human secu rity con cerns of the vast 
major ity of its mem ber ship and the need for a more 
flex i ble and bal anced IP regime.

9.1  WIPO, Devel op ment, and Human Secu rity

WIPO has a role to play in the ulti mate enjoy ment of human secu rity by nations 
and indi vid u als alike by pur su ing an agenda that seeks to restore a bal ance in the 
IP regime. Schol ar ship on the influ ence of inter na tional orga ni za tions in global 
gov er nance has pointed to their role in shap ing the rules of inter na tional soci ety.1 
WIPO’s mem ber ship has made a call loud and clear for the orga ni za tion to regain 
a lead er ship position in the field of intel lec tual prop erty and to address the devel-
op men tal con cerns of the major ity of its mem ber ship. Fol low ing accu sa tions by 
many com men ta tors for essen tially pur su ing a har mo ni za tion agenda under the 
TRIPS agree ment, it has been moved to heed the call for restor ing bal ance by 
adopt ing the Devel op ment Agenda (Annex E). Under stand ing how it may do so 
requires us to briefly outline its his tory, its deci sion-mak ing struc ture, pro ce dural 
aspects of its norm-set ting activ i ties, and the role of indus try in its norm-set ting 
activ i ties, and the fos ter ing of a ‘har mo ni za tion’ agenda that essen tially, accord ing 
to crit ics, served a TRIPS Plus agenda.

1 Bar nett and Duv all 2005.

The Devel op ment Agenda of WIPO
Chap ter 9

R. Ram ch a ran, Inter na tional Intel lec tual Prop erty Law and Human Secu rity,  
DOI: 10.1007/978-90-6704-900-9_9,  
© t.m.c. Asser press, The Hague, The Neth er lands, and the author 2013
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WIPO’s role in the inter na tional intel lec tual prop erty regime has been two-
fold since its cre a tion in 1967 under the WIPO con ven tion. First, from the 
begin ning of its oper a tions in 1970, under its long-serv ing first Direc tor-Gen-
eral, Ar pad Bog sch, the orga ni za tion was seen as a legal-tech ni cal orga ni za tion 
that would assist coun tries to ‘imple ment’ IPR trea ties fol low ing the pre vail-
ing util i tar ian argu ments for their enforce ment. The sec ond Direc tor-Gen eral, 
Ka mil Id ris, described the orga ni za tion’s role as one of “demys ti fy ing” intel-
lec tual prop erty. These two views are sum ma rized by Chris to pher May as essen-
tially a social i za tion role for the WIPO. As the orga ni za tion expanded and as 
more coun tries responded to the require ments of the TRIPS Agree ment under 
the WTO, WIPO’s role was one of ensur ing that Mem ber States were prop erly 
informed, trained, and assisted in imple ment ing the var i ous trea ties. This social-
i za tion func tion is being chal lenged as many coun tries look to WIPO to inte-
grate the devel op men tal con cerns of many of its Mem ber States. May has noted 
that devel op ing coun try Mem ber States’ demand to inte grate a devel op ment 
agenda in every aspect of the orga ni za tion’s work indi cates that the orga ni za tion 
is not merely a legal–tech ni cal one but a more overtly polit i cal one. In this sec-
ond view, the WIPO is a polit i cal insti tu tion where national inter ests are played 
out. As a spe cial ized agency of the UN its work in the area of intel lec tual prop-
erty must be seen in the larger con text of the UN Char ter. Arti cle 55 of the lat-
ter stip u lates that in order to cre ate con di tions of sta bil ity and well being which 
are nec es sary for peace ful and friendly rela tions among nations based on respect 
for the prin ci ple of equal rights and self-deter mi na tion of peoples, the United 
Nations shall pro mote “higher stan dards of living, full employ ment, and con di-
tions of eco nomic and social pro gress and devel op ment”, “solu tions of inter na-
tional eco nomic, social, health, and related prob lems; and inter na tional cul tural 
and edu ca tional co-oper a tion” and “universal respect for, and obser vance of, 
human rights and fun da men tal free doms for all with out dis tinc tion as to race, 
sex, lan guage, or reli gion.”

9.2  WIPO and Global IP Gov er nance

Schol ar ship on global gov er nance has shown that, while, strictly speak ing, it is the 
Mem ber States who make the rule of inter na tional soci ety, inter na tional orga ni za-
tions exer cise a pow er ful influ ence on the fram ing of those rules through var i ous 
mech a nisms. They have the ‘power’ to pro gres sively develop inter na tional law. 
Bar nett et al., draw ing on the o ries of inter na tional rela tions, have argued that IOs 
exer cise ‘power’ through gen er at ing or serv ing as a trans mis sion belt for ideas that 
ulti mately influ ence the mak ing of rules that gov ern the world. Such ideas may 
ema nate from civil soci ety orga ni za tions and also from the aca demic com mu nity. 
IOs, work ing within their con sti tu tional frame works, uti lize a vari ety of tech niques 
to cod ify exist ing rules and to pro gres sively gen er ate rules in new areas. WIPO is 
no excep tion to this pro cess.
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9.2.1 Ori gins and Evo lu tion of WIPO

WIPO was estab lished by the WIPO Con ven tion con cluded in Stock holm in July 
1967. Its ante ced ent, the BIR PI, was cre ated through the union of the Inter na tional 
Bureaus cre ated under the Berne Con ven tion for the Pro tec tion of Lit er ary and 
Artis tic Works (1883) and under the Paris Con ven tion for the Pro tec tion of Indus-
trial Prop erty (1886), which was cre ated in 1893. The under ly ing prin ci ples of 
these two mul ti lat eral intel lec tual prop erty agree ments were non-dis crim i na tion, 
national treat ment, and the right of pri or ity (pro tec tion to the first to invent or cre-
ate, rather than the first to file or repro duce).2 Com mon al i ties between the two 
treaty sys tems soon led to a uni fied sys tem, BIR PI.

Whereas the expand ing mem ber ship had met peri od i cally since the cre a tion of 
BIR PI in 1893 to dis cuss and revise the IPR trea ties, deep en ing com mer cial rela-
tions between states after the cre a tion of the GATT in 1948, her alded the need for 
a more for mal insti tu tional frame work for inter state coor di na tion.3 In addi tion, by 
the 1950 and 1960s, the con fer ences organized by the BIR PI “often included del e-
ga tions that were sharply crit i cal of the man ner in which pat ents and other intel-
lec tual prop er ties were being uti lised in the inter na tional sys tem.”4 Devel op ing 
coun try crit i cisms “would sur face repeat edly and effec tively be side lined at the 
WIPO for the next 30 years.”5 BIR PI was effec tively an inter na tional agency 
oper ated by the Swiss gov ern ment and was replaced by a full-fledged inter na tional 
orga ni za tion, the WIPO when the WIPO Con ven tion came into force in 1970. 
Mem ber ship of WIPO has expanded from 51 sig na to ries to the WIPO Con ven tion 
in 1968 to 184 today.6

BIR PI’s work was driven since 1963 by Ar pad Bog sch, who became the first 
Direc tor Gen eral of WIPO. Bog sch would secure WIPO’s sta tus as a spe cial ized 
agency of the UN in 1974, with an obli ga tion to fol low any rec om men da tions of 
the UN and work with other agen cies to develop resources to tackle prob lems 
iden ti fied by the WIPO and the other spe cial ized agen cies (Arti cle 5 of Agree ment 

2 May 2006, p. 436.
3 See the following works for a history of WIPO May, 2006 and 2007
4 May 2006, p. 436.
5 Id., p. 436.
6 The signatories were Algeria, Austria, Belgium, Bulgaria, Byelorussian Soviet Socialist 
Republic, Cameroon, Central African Republic, Congo-Kinshasa, Denmark, Ecuador, Finland, 
France, Gabon, Germany (Federal Republic), Greece, Holy See, Hungary, Iceland, Indonesia, 
Iran, Ireland, Israel, Italy, Ivory Coast, Japan, Kenya, Liechtenstein, Luxembourg, Madagascar, 
Mexico, Monaco, Morocco, Netherlands, Niger, Norway, Peru, Philippines, Poland, Portugal, 
Rumania, Senegal, South Africa, Spain, Sweden, Switzerland, Tunisia, Ukrainian Soviet 
Socialist Republic, Union of Soviet Socialist Republics, United Kingdom of Great Britain and 
Northern Ireland, United States of America, Yugoslavia. “WIPO Notification 1, Convention 
establishing the World Intellectual Property Organization,”. For a list of the 184 current contract-
ing parties, see http://www.wipo.int http://www.wipo.int/treaties/en/notifications/convention/
treaty_convention_1.html.
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http://www.wipo.int
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with the UN). As a spe cial ized agency, the Bureaux “and spe cifi  cally Bog sch 
believed that work ing inside the UN sys tem would also encour age more devel op-
ing coun tries to join the orga ni za tion and enable the inter nal admin is tra tion of the 
orga ni za tion to ben e fit from the advan ta ges avail able to UN agen cies.”7 Wid en ing 
the mem ber ship prompted con cerns for the pro mo tional role that WIPO was to 
play. The Man date from the Mem ber States was “to pro mote the pro tec tion of IP 
through out the world through coop er a tion among states and in col lab o ra tion with 
other inter na tional orga ni za tions.”8 May has noted that being a Spe cial ized 
Agency of the UN entailed other com mit ments related to infor ma tion and doc u-
ments (Arti cle 6), the pro vi sion of sta tis tics (Arti cle 7), and tech ni cal assis tance 
(Arti cle 9), and also set out its dip lo matic sta tus within the UN (Arti cle 17) that 
extended con sid er able dip lo matic ben e fits to the orga ni za tion’s staff.

To accom plish these tasks, the WIPO has a Gen eral Assem bly, which is the 
main deci sion-mak ing body, a Con fer ence to dis cuss mat ters of gen eral inter est in 
the field of intel lec tual prop erty, a Coor di na tion Com mit tee “to give advice to the 
organs of the Unions, the Gen eral Assem bly, the Con fer ence, and the Direc tor 
Gen eral, on all admin is tra tive, finan cial and other mat ters of com mon inter est” and 
an Inter na tional Bureau located in Geneva, Swit zer land. In addi tion, Assem blies of 
the Mem ber States of each of the Unions, (e.g. the PCT Union Assem bly; the 
Madrid Union Assem bly, etc.) were estab lished by the respec tive WIPO-admin is-
tered trea ties. Ad hoc stand ing com mit tees of experts are estab lished by the Gen-
eral Assem bly for a given pur pose such as whether there is a need for a new treaty 
or not, or whether to revise a treaty.9 Upon achiev ing suf fi cient pro gress toward 
treaty adop tion, the Gen eral Assem bly can decide to con vene a Dip lo matic Con-
fer ence con sist ing of a high-level meet ing of Mem ber States to final ize nego ti a-
tions on a new treaty. There are also per ma nent com mit tees, with man dates to 
peri od i cally revise and update clas si fi ca tion sys tems under var i ous trea ties.10 Any 
of the Gov ern ing Bodies can con sti tute com mit tees as required, such as the Com-
mit tee on Devel op ment and Intel lec tual Prop erty or the Inter gov ern men tal Com-
mit tee on Intel lec tual Prop erty and Genetic Resources, Tra di tional Knowl edge and 
Folk lore (IGC).11 Work ing Groups can be estab lished by Stand ing Com mit tees or 
other bodies to exam ine a par tic u lar ques tion in more detail. WIPO has estab lished 
four regional offi ces in Bra zil, Japan, the USA, and Sin ga pore that pro vide sup port 
ser vices in respect of the Pat ent Coop er a tion Treaty (PCT), Madrid and Hague 
sys tems, arbi tra tion and medi a tion, col lec tive man age ment, research, devel op ment, 
capac ity build ing, and UN sys tem-wide coop er a tion, in coor di na tion with the 

7 May 2006, p. 437.
8 WIPO, http://www.wipo.int.
9 The ad hoc com mit tees are Stand ing Com mit tee on the Law of Pat ents (SCP); Stand ing Com-
mit tee on the Law of Trade marks, Indus trial Designs and Geo graph i cal Indi ca tions (SCT); Stand-
ing Com mit tee on Copy right (SCCR); Stand ing Com mit tee on Infor ma tion Tech nol o gies (SCIT).
10 The Lo ca rno, Nice, Stras bourg and Vienna Agree ments.
11 Other com mit tees include the Pro gram and Budge Com mit tee; and the Advi sory Com mit tee 
on Enforce ment (ACE).

http://www.wipo.int
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rel e vant sec tors in the Head quar ters. WIPO is unique among the fam ily of UN 
orga ni za tions in that it is largely self-financed from the var i ous ser vices that it pro-
vides. Some 250 NGOs and IGOs cur rently have offi cial observer sta tus at WIPO 
meet ings.

9.2.2 Social i za tion Role

The legal–tech ni cal role of WIPO is enshrined in Arti cles 3 and 4 of the WIPO 
Con ven tion. Arti cle 3 states that the objec tives of the Orga ni za tion are: “(i) to pro-
mote the pro tec tion of intel lec tual prop erty through out the world through coop er a-
tion among States and, where appro pri ate, in col lab o ra tion with any other 
inter na tional orga ni za tion;” and “(ii) to ensure admin is tra tive coop er a tion among 
the Unions.” Arti cle 4 states that, in order to attain the objec tives described in 
 Arti cle 3, the Orga ni za tion shall pro mote the devel op ment of mea sures designed to 
facil i tate the effi cient pro tec tion of intel lec tual prop erty through out the world and 
to har mo nize national leg is la tion in this field; per form the admin is tra tive tasks of 
the Paris Union, the Spe cial Unions estab lished in rela tion with that Union, and 
the Berne Union; may agree to assume, or par tic i pate in, the admin is tra tion of any 
other inter na tional agree ment designed to pro mote the pro tec tion of intel lec tual 
prop erty; shall encour age the con clu sion of inter na tional agree ments designed to 
pro mote the pro tec tion of intel lec tual prop erty; shall offer its coop er a tion to States 
request ing legal–tech ni cal assis tance in the field of intel lec tual prop erty; shall 
assem ble and dis sem i nate infor ma tion con cern ing the pro tec tion of intel lec tual 
prop erty, carry out and pro mote stud ies in this field, and pub lish the results of such 
stud ies; shall main tain ser vices facil i tat ing the inter na tional pro tec tion of intel lec-
tual prop erty and, where appro pri ate, pro vide for reg is tra tion in this field and the 
pub li ca tion of the data con cern ing the reg is tra tions; and shall take all other appro-
pri ate action.12

This social i za tion role came under heavy crit i cism for a vari ety of rea sons, 
which were suc cinctly sum ma rized by Mu sungu and Dut field in 2003. The authors 
were prompted to write crit i cal piece on TRIPs and WIPO due to sev eral con cerns. 
First, they were con cerned with the dimin ished role of WIPO given its his tor i cal 
role in glob al iz ing intel lec tual prop erty. They pointed to the fact that the over-
whelm ing major ity of the lit er a ture on intel lec tual prop erty and devel op ment 
issues by then had been devoted to the TRIPS Agree ment. They feared that TRIPS 
plus agree ments would take away flex i bil i ties within TRIPS. The empha sis on har-
mo ni za tion was unlikely to be in the inter est of devel op ing coun tries, espe cially 
“given the stance of the Inter na tional Bureau of WIPO and the dis pro por tion ate 
influ ence of indus try groups in the nego ti a tions.”13 They noted the “dan gers in 

12 WIPO Convention, http://www.wipo.int/treaties/en/convention/trtdocs_wo029.html#article_1.
13 Mu sungu and Dut field 2003, 1.

9.2 WIPO and Global IP Gov er nance

http://www.wipo.int/treaties/en/convention/trtdocs_wo029.html#article_1


222 9 The Devel op ment Agenda of WIPO

WIPO’s tech ni cal assis tance activ i ties over em pha siz ing the ben e fits of intel lec tual 
prop erty over the costs and the need to use TRIPS flex i bil i ties.”14 They were con-
cerned with “dan gers that the Inter na tional Bureau might, through tech ni cal assis-
tance activ i ties, exer cise undue influ ence over the rep re sen ta tives of devel op ing 
coun tries.” Sec ond, they were con cerned with a per cep tion that WIPO’s man-
date—as con tained in its found ing con ven tion—is lim ited to the pro mo tion of 
intel lec tual prop erty and does not embrace devel op ment objec tives. Third, they 
crit i cized efforts of WIPO that were alleg edly aimed at ‘har mon is ing’ pat ent law 
stan dards and at pro vid ing tech ni cal assis tance on the same to devel op ing coun-
tries.15 They con cluded that to prop erly con strue the man date of WIPO in the con-
text of its agree ment with the UN a num ber of ele ments were needed: 
(1) increased par tic i pa tion and influ ence of devel op ing coun tries, civil soci ety, and 
other devel op ment orga ni za tions in WIPO pro cesses as a coun ter weight to devel-
oped coun tries and busi ness inter ests that cur rently dom i nate WIPO’s pro cesses; 
(2) ensure that the Inter na tional Bureau served the inter ests of all WIPO mem bers 
and did not suc cumb to threats of with drawal by indus try play ers; and, (3) sep a-
rate the norm-set ting func tions of the Inter na tional Bureau from its tech ni cal assis-
tance activ i ties. They were par tic u larly con cerned that: (1) The influ ence of 
inter na tional busi ness orga ni za tions and norm-set ting in the area of IP be re cal i-
brat ed to bet ter serve all stake hold ers; (2) A deci sion-mak ing struc ture be devel-
oped to take heed of the con cerns of a good part of its mem ber ship; (3) Access by 
civil soci ety actors to deci sion-mak ing pro cesses and nor ma tive activ i ties within 
WIPO be enhanced; (4) WIPO’s per ceived sub ser vi ence on IP mat ters be reversed 
(as most of the aca demic lit er a ture on IP focused on the TRIPS agree ment) and 
(5) WIPO’s unwit ting ‘par tic i pa tion’ in the har mo ni za tion agenda under the 
TRIPS agree ment be cir cum scribed. May has argued that one should be wary of 
[WIPO’S] own depic tion of itself as merely a tech ni cal agency; rather, it is a 
highly politicised organisation.

9.2.3 Polit i cal Role

There have been loud calls for the mod ern i za tion of the world intel lec tual prop-
erty regime from one which alleg edly ‘plun ders’ and serves as a ‘col o niz ing’ 
instru ment that removes the fun da men tals of life from the pub lic sphere16 to one 

14 Id., 1.
15 Id., 2.
16 Shiva 2001. Andreas Rah ma tan has argued that intel lec tual prop erty ful fills a neo-colo nial 
role in that, as part of the enforce able inter na tional trade regime, it safe guards eco nomic pen e tra-
tion and con trol. Rah ma tan 2009.
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more attuned to the needs of human ity in the twenty-first cen tury.17 Dif fer ent 
points of view have been in con ten tion in the dis cus sion. Some have advo cated 
strict com pli ance with the trea ties and the social i za tion of coun tries into the rules 
of the inter na tional intel lec tual prop erty and other agree ments con sti tut ing this 
regime.18 It is gen er ally rec og nized that sci en tific and tech no log i cal devel op ments 
can con trib ute to enhanc ing the welfare of human ity and that those who invest tal-
ent, time, and money in devel op ing new prod ucts should be com pen sated for their 
invest ment.

Some have claimed that the key inter na tional trea ties were nego ti ated in dif fer-
ent his tor i cal epochs and are not infused with a twenty-first cen tury ethic of equity 
and car ing for the poor and the dis ad van taged. It is argued that the intel lec tual 
prop erty regime should help advance the imple men ta tion of the Mil len nium 
Devel op ment Goals enun ci ated in 2000 by global lead ers at the high est level. May 
has noted that, whereas the first long-serv ing Direc tor Gen eral of the WIPO saw 
the orga ni za tion’s task as that of “keep ing the insti tu tion of intel lec tual prop erty 
use ful” in chang ing cir cum stances and whereas the sec ond Direc tor Gen eral saw 
the WIPO’s task as that of “demys ti fi ca tion”, this pro gram of social i za tion has 
begun to meet some resis tance, most obvi ously through the WIPO’s Devel op ment 
Agenda at the WIPO, which is explored fur ther below.19 In 2007, WIPO agreed to 
embark on dis cus sion of a devel op ment agenda.

There have been claims that devel oped coun tries have used their weight and 
bar gain ing advan ta ges to obtain from devel op ing coun tries con ces sions that are 
not in the inter ests of their peoples and that the end result is fun da men tal ineq uity. 

17 See, for exam ple, in respect of the USA, Finan cial Times, “Pat ent Prob lems. Con gress must 
take the chance to act on pat ent reforms,” 22 August, 2011, 6: “At pres ent, too many pat ents 
are issued for ideas that fail the tests of being gen u inely new, use ful and non-obvi ous. And once 
flawed pat ents have been issued, they are too dif fi cult to chal lenge. To improve qual ity, the issu-
ing pro cess should be opened to wider scru tiny. Any one with a valid inter est should be able to 
chal lenge an appli ca tion before it receives the impri ma tur of the pat ent offi cers…Once issued, 
courts need more power to recon sider the qual ity of all pat ents, not be forced to defer almost 
auto mat i cally—as at pres ent—to the exper tise of the over worked exam in ers who approved them 
in the first place.”
18 “An effi cient and equi ta ble intel lec tual prop erty sys tem can help all coun tries real ize their 
intel lec tual prop erty’s potential…” WIPO 1999, 3. See also, WIPO, Vision and Stra te gic Direc-
tion of the World Intel lec tual Prop erty Orga ni za tion, WIPO Pub li ca tion No. 487E, ISBN 92-805-
0974-2 (1999), 45. “WIPO will need to pro gres sively develop new approaches and instru ments 
for pro tect ing cre a tiv ity, inno va tion and knowl edge not so far suf fi ciently cov ered by the exist ing 
means of pro tec tion, such as tra di tional knowl edge and folk lore…Fur ther more, var i ous types of 
intel lec tual prop erty rights are being used in a new frame work…in order to safe guard the rights 
of intel lec tual prop erty own ers and to bal ance those rights with the legit i mate inter ests of the 
pub lic. Pos si ble con flicts must be addressed… More over, the body of intel lec tual prop erty law 
must be cod i fied as a resource on which all Mem ber States can rely. This will also pro vide a 
basis to deter mine which areas must be strength ened, which bal ances must be main tained, which 
new bal ances must be achieved, and which new ave nues should be explored in shap ing the inter-
na tional legal frame work for the pro tec tion of intel lec tual prop erty.” Id., p. 46.
19 May 2007.
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For exam ple, Rah ma tian has argued that “TRIPS grew out of the endeav ors by 
the Western indus tri al ized world to safe guard and enforce their own Western 
intel lec tual prop erty rights, based on Western con cepts, in the non-Western, and 
typ i cally devel op ing, coun tries.”20 Michael Car o lan has argued that pat ents help 
to “lock-in” global inequal i ties.21 For exam ple, he has argued that in mir ror ing 
Western philo soph i cal assump tions, pat ent law tends to see the world in a very 
Western way, such as by val u ing abstract, dis em bod ied (pub lished) knowl edge 
over oral and embod ied forms. For Car o lan, TRIPS rep re sented an attempt by 
global cap i tal ism to rec on cile any appar ent con tradic tions that may threaten the 
dom i nant polit i cal econ omy. It did so, “by mask ing his tory” and “It does this by 
say ing that the devel op ing world needs strong inter na tional intel lec tual prop erty 
pro tec tions if they hope to fol low the tra jec tory of the devel oped West…. Rather 
than reduce global inequal i ties between nations, TRIPS helps solid ify those 
divi sions.”22

There have been strong voices in the human rights move ment which claim that 
the exist ing inter na tional intel lec tual prop erty regime is ham per ing efforts to real-
ize basic human rights such as the rights to food, to health, and to edu ca tion. The 
UN Com mit tee on Eco nomic, Social and Cul tural Rights con sid ers that fun da-
men tal human rights should take pre ce dence over intel lec tual prop erty rights and 
that sci en tific and tech no log i cal devel op ments should be put to the ser vice of basic 
human rights.

The UK Com mis sion on Intel lec tual Prop erty Rights observed already in 2002 
that “WIPO…should give explicit rec og ni tion to both the ben e fits and costs of IP 
pro tec tion and the cor re spond ing need to adjust domes tic regimes in devel op ing 
coun tries to ensure that the costs do not out weigh the ben e fits.”23

Arm strong and oth ers have advanced the view that the begin ning of the twenty-
first cen tury fore shad owed a new phase in global intel lec tual prop erty gov er nance, 
char ac ter ized nei ther by universal expan sion nor reduc tion of stan dards, but rather 
by con tex tual ‘cal i bra tion’. A ‘sys temic cal i bra tion’ was tak ing place, based on a 
cog ni zance of the positive and neg a tive impli ca tions of intel lec tual prop erty for 
broad areas of pub lic pol icy. In essence:

[A] newly emerg ing intel lec tual prop erty par a digm is based on a richer under stand ing of 
the con cept of devel op ment. While devel op ment was once defined as mainly an issue of 
eco nomic growth, there is now a more nuanced view, a view that empha sises the con nec-
tions between devel op ment and human free dom… WIPO’s new’ devel op ment agenda’, 
for mally adopted in 2007, is pre mised on pro mot ing a more holis tic appre ci a tion of the 
real rela tion ships among intel lec tual prop erty and eco nomic, social, cul tural and human 
devel op ment.24

20 Rah ma tan 2009, 43.
21 Car o lan 2008, 295–310.
22 Car o lan 2008, 308.
23 Com mis sion on Intel lec tual Prop erty Rights 2002, 159. Arm strong 2010, xxiii.
24 Armstrong et al. 2010, 4.



225

9.3  The Devel op ment Agenda

The Agree ment with the UN of 1974, states that WIPO’s role is to be seen within 
the frame work of the com pe tence and respon si bil i ties of the UN and its organs, 
par tic u larly UNC TAD, the UN Devel op ment Programme (UNDP), and the UN 
Indus trial Devel op ment Orga ni sa tion (UN I DO) as well as the UN Edu ca tional, 
Sci en tific and Cul tural Orga ni sa tion (UNE SCO). Mu sungu and Dut field have 
argued that the inten tion was clearly that its man date should be con strued in the 
con text of the devel op ment objec tives of the spec i fied UN agen cies as well as the 
broader objec tives of achiev ing inter na tional coop er a tion in solv ing prob lems of 
an eco nomic, social, cul tural, or human i tar ian char ac ter, and in pro mot ing and 
encour ag ing respect for human rights and fun da men tal free doms. At the least, 
WIPO was obliged to carry out its man date “tak ing into account” devel op ment 
objec tives on the basis of rec om men da tions, stud ies, out comes and con clu sions of 
UNC TAD, UNDP, UN I DO, and UNE SCO as well as ECO SOC, the UN Gen eral 
Assem bly and the Secu rity Coun cil.25

Dur ing the Octo ber 2004, Gen eral Assem bly of the WIPO, as a result of an 
infor mal ini tia tive by Bra zil and Argen tina, and with sup port from a group of 
states known as the “Group of Friends of Devel op ment”, it was unan i mously 
agreed that intel lec tual prop erty could only be “pro moted” to the extent that such 
pro mo tion also served the devel op men tal aims of the wider UN sys tem.26 The 
Devel op ment Agenda quotes from the Doha Devel op ment Agenda that was 
launched dur ing the WTO’s fourth Min is te rial Con fer ence in Novem ber 2001 and 
thus “links the Agenda to a wider range of pro pos als and actions that have ‘all 
placed devel op ment at the heart of their con cerns’.”27 This ini tial state ment was 
then fol lowed by seven agenda items: (1) The ‘devel op ment dimen sion’ has been 
increas ingly rec og nized across the insti tu tions of global gov er nance and, through 
the Doha Devel op ment Agenda, has spe cifi  cally been intro duced into the realm of 
the global gov er nance of IPRs; (2) As the WIPO is a spe cial ized agency of the 
United Nations, it is already man dated to ‘take into account the broader devel op-
ment goals that the UN has set for itself, in par tic u lar the Mil len nium Devel op-
ment Goals, and this should be reflected more clearly in the per spec tives and 
prac tices of the WIPO itself; (3) Rec og niz ing the cru cial norm-set ting activ i ties of 
the WIPO, the WIPO must not only rec og nize and include the need for national 
flex i bil i ties in sup port ing devel op men tal aims, but also must bet ter rec og nize the 
pub lic-regard ing dimen sion of intel lec tual prop erty; (4) Because tech no log i cal 
trans fer is a key ele ment to devel op ment and because, despite claims to the con-
trary, the inter na tional IPR sys tem has not fos tered exten sive trans fers of tech nol-
ogy, a new subsidiary body of the WIPO needs to be estab lished to look at what 

25 WIPO 2010, 19.
26 May 2007, 76.
27 May 2007, 441.
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mea sures could be taken to reduce the bar ri ers to trans fer of both tech nol ogy and 
sci en tific research; (5) The Advi sory Com mit tee on Enforce ment (set up by the 
WIPO in 2002) ‘should be guided by a bal anced approach to intel lec tual prop erty 
enforce ment’ and not merely focus on the inter ests of rights’ hold ers and curb ing 
infringe ment. Rather, equity and the issue of anti-com pet i tive prac tices must be 
included in the com mit tee’s work; (6) Tech ni cal assis tance needs to be bet ter tai-
lored to the indi vid ual coun try’s needs and also needs to be more focused on bal-
anc ing the costs and ben e fits of pro tect ing intel lec tual prop erty; such sup port must 
also focus on how devel op ing coun tries can max i mize the ben e fits of the exist ing 
flex i bil i ties in the TRIPS agree ment; and (7) The WIPO itself must serve all sec-
tors of soci ety, as well as the inter ests of all its mem bers. Too often the WIPO has 
con flated user groups and other non gov ern men tal orga ni za tions, and thus has not 
fully rec og nized the pub lic-regard ing dimen sion of the pro tec tion of IPRs.28 Some 
coun tries saw this as an attempt to weaken the intel lec tual prop erty regime, pos si-
bly under the flawed assump tion that IP alone could bring about devel op ment. The 
Agenda, how ever, attempted to reori ent the work of the WIPO toward devel op-
men tal con cerns.

Upon adop tion of the WIPO Devel op ment Agenda in 2007, the Gen eral 
Assem bly adopted a list of 45 rec om men da tions which pro vided, inter alia, that 
norm-set ting activ i ties shall be inclu sive and mem ber driven, shall take into 
account dif fer ent lev els of devel op ment, and shall be a par tic i pa tory pro cess, 
which takes into con sid er ation the inter ests and pri or i ties of all WIPO Mem ber 
States and the view points of other stake hold ers, includ ing accred ited inter gov ern-
men tal orga ni za tions (IGOs) and NGOs. Dur ing the last ses sion of WIPO’s Com-
mit tee on Devel op ment and Intel lec tual Prop erty (CDIP) in 2011, the Asian 
Group and Latin Amer i can Group called for con tin ued pro gress toward inte grat ing 
devel op ment in the work of the WIPO. The Afri can Group reit er ated its pro posal 
made at the Fifth Ses sion of the CDIP in 2010, to invite the UN Spe cial Rap por-
teurs on the Right to Food, the Right to Health, and the Right to Edu ca tion to the 
CDIP for an inter ac tive dia log with them on those par tic u lar issues. The Afri can 
Group “noted with deep con cern that the report pre sented at the time did not ade-
quately assess the impact of WIPO’s work on the MDGs, and requested WIPO to 
revise the report to include con crete activ i ties with mea sur able indi ca tors to help 
achieve the MDGs.”29 The dis cus sion of WIPO’s devel op ment agenda in the 
CDIP have so far not made much head way, it is unclear where the devel op ment 
par a digm will take us.

In a com mu ni ca tion dated 26 August 2011, the Sec re tar iat received a Note Ver-
bale from Nepal on behalf of LDC coun tries request ing WIPO to add an item to 
the draft agenda of the 49th series of Meet ings of the Assem blies of the Mem ber 

28 Id., 441–442.
29 WIPO, Sixth Ses sion, Geneva, Novem ber 22 to 26, 2010 CDIP/6/13 CPID, http://www.wipo.
int/edocs/mdocs/mdocs/en/cdip_6/cdip_6_13.pdf.

http://www.wipo.int/edocs/mdocs/mdocs/en/cdip_6/cdip_6_13.pdf
http://www.wipo.int/edocs/mdocs/mdocs/en/cdip_6/cdip_6_13.pdf
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States of WIPO.30 It requested the intro duc tion of the Istan bul Pro gram of Action 
for the Least Devel oped Coun tries for the Decade 2011–2020 into the WIPO’s 
pro grams.31 The Ambas sa dor of Nepal paid trib ute to the Direc tor Gen eral’s 
“close per sonal atten tion to the prob lems of LDCs” and for WIPO’s assis tance to 
LDCs by host ing a pre pa ra tory con fer ence in view of the impend ing UN LDCs IV 
con fer ence.32 At the start of the 49th Gen eral Assem bly in 2011, the Del e ga tion of 
South Africa, speak ing on behalf of the Afri can Group, also com mended the 
efforts of the Direc tor Gen eral to pri or i tize devel op ment activ i ties in WIPO, as 
evi denced by the 21.3 % increase in devel op ment expen di ture in the pro posed Pro-
gram and Bud get for the 2012–2013 bien nium, and by the allo ca tion of finan cial 
resources to Devel op ment Agenda pro jects from the reg u lar WIPO bud get.

At the Start of the 49th Gen eral Assem bly of WIPO, the new Chair of the 
Assem bly, Ambas sa dor Ug lješa Ugi Zvekić of Ser bia, called atten tion to the 
Devel op ment Agenda, stat ing:

As a cross-cut ting sub ject, we will review the main stream ing of devel op men tal mat ters in 
the work of the Orga ni za tion and, in par tic u lar, we will dis cuss the imple men ta tion of the 
Devel op ment Agenda rec om men da tions. In this con text, I would like to invite and encour-
age all del e ga tions to work in a con struc tive and open spirit and to be able to show gen er-
ous flex i bil ity when required. I will need the sup port and coop er a tion of all of you as 
essen tial ele ments of the con sen sus build ing exer cise to guide us to the end of these 
Assem blies.33

He went on to say that:

Intel lec tual prop erty has a pro found impact on national pol icy mat ters. We are aware of its 
impor tance on cul tural and tech no log i cal devel op ments; its role in the larger global chal-
lenges is as rel e vant. We will be con sid er ing and decid ing in the next days the direc tion of 
key areas in a man ner that may improve the con di tions of our cit i zens across the world. 
The stakes are high and this Orga ni za tion requires our engage ment. We will only be able 
to pro vide it in a con sen sual man ner if we are all able to show coop er a tive approach to 
find ing solu tions to the issues that face us inde pen dently of their com plex ity or sen si tiv ity. 
The higher inter est needs us to adopt a con struc tive atti tude and to show lead er ship in our 
nego ti a tions.34

At the 49th Gen eral Assem bly in 2011, the Del e ga tion of Egypt, speak ing 
on behalf of the Arab Group, stated in rela tion to the Devel op ment Agenda that 
“There was a need to go beyond tra di tional tech ni cal assis tance activ i ties and 

30 WIPO, Istan bul Dec la ra tion and Programme Of Action (IPOA) for the Least Devel oped 
Coun tries (LDCs) for the Decade 2011–2020, A/49/17, Assem blies of the Mem ber States of 
WIPO, 49th Series of Meet ings, Geneva, 26 Sep tem ber to 5 Octo ber 2011.
31 See Istan bul Dec la ra tion (A/CONF.219/L.1) and the Pro gram of Action for the Least Devel-
oped Coun tries for the Decade 2011–2020 (A/CONF.219/3/REV.1).
32 WIPO, “Istan bul Dec la ra tion and Programme Of Action (IPOA) for the Least Devel oped 
Coun tries (LDCs) for the Decade 2011–2020, A/49/17, Assem blies of the Mem ber States of 
WIPO, 49th Series of Meet ings, Geneva, 26 Sep tem ber 5 Octo ber 2011.
33 WIPO 2011a., para 15.
34 Id.
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embark on value-added pro jects that took into con sid er ation vary ing devel op ment 
lev els and spe cific eco nomic and social con di tions.”

Dur ing the same dis cus sion, India expressed its sat is fac tion with the pro gress in 
imple ment ing the Devel op ment Agenda. For India:

The Devel op ment Agenda was an encour ag ing frame work that called for a con cep tual par-
a digm shift by plac ing IP in the larger con text of socio-eco nomic devel op ment, instead of 
seeing IP as an end in itself. It replaced the one-sided sim plis tic notion: IP was good, 
more IP was even bet ter; with a more advanced and cal i brated view that IP was good 
when it served as a tool to enhance eco nomic growth and social devel op ment and was tai-
lored to suit a coun try’s needs and sit u a tion. India was also happy to note the new focus 
on explor ing how IP could con trib ute to find ing solu tions for press ing global chal lenges in 
the areas of health, food secu rity and cli mate change. WIPO’s approach to such impor tant 
issues was viewed as very encour ag ing.35

The Del e ga tion of South Africa referred to the Devel op ment Agenda as a 
“watershed moment in WIPO,” which has guided WIPO’s devel op ment work 
“ensur ing that coun tries at dif fer ent lev els of devel op ment, in par tic u lar devel op-
ing coun tries and LDCs, ben e fited from the IP sys tem.” For South Africa, speak ing 
on behalf of the Asian Group,

WIPO’s cen tral man date to advance the work of the Devel op ment Agenda could not be 
over em pha sized, in par tic u lar its response to the chal lenges of cli mate change, energy 
secu rity, food secu rity, and pub lic health. South Africa com mended the work done to 
main stream the Devel op ment Agenda into WIPO’s activ i ties and encour aged that fur ther 
such work be done.36

The Afri can Group, rep re sented by the Repub lic of South Africa, rec og nized 
“the role WIPO could play in pro mot ing the under stand ing and adop tion of intel-
lec tual prop erty pol i cies and laws in Mem ber States in respect of their dif fer ent 
lev els of devel op ment, as well as enhanc ing the flex i bil ity of pub lic pol i cies in the 
area of IP.”37 Tech ni cal assis tance, capac ity-build ing activ i ties, and devel op ment-
ori ented norm-set ting were impor tant if Africa was to ben e fit from the intel lec tual 
prop erty sys tem.

The Asian Group, rep re sented by Paki stan, pointed out that, as the world 
became increas ingly in ter linked, “WIPO had to play an effec tive yet pru dent role 
at the global level.”38 The Asian Group “wel comed the estab lish ment of the Global 
Chal lenges Divi sion at WIPO and its three fold focus: health, cli mate change and 
food secu rity, all issues of utmost impor tance to the Asian region.” While ini tial 
pro gress in main stream ing the devel op ment dimen sion across all areas of WIPO’s 
work was appre cia ble, advanc ing that main stream ing pro cess required the resump-
tion of the CDIP fol low ing the sus pen sion of its sev enth ses sion. The Asian group 

35 WIPO, draft gen eral report, Assem blies of the Mem ber States of WIPO, 49th Series of Meet-
ings, Geneva, 26 Sep tem ber to 5 Octo ber 2011, A/49/18 Prov, para 37.
36 Id., para 69.
37 WIPO 2011a., para 23.
38 Id, para 24.
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felt that “It was impor tant to high light that, as a United Nations orga ni za tion, 
WIPO had a respon si bil ity to pro mote and imple ment South–South coop er a tion, 
as a com ple ment to North–South coop er a tion, and the Del e ga tion reit er ated the 
need for the inter na tional com mu nity to sup port the efforts of the devel op ing 
coun tries to expand South–South coop er a tion.”39

The GRU LAC expressed appre ci a tion for the lead er ship of the Direc tor Gen-
eral of WIPO and “thanked the Direc tor Gen eral for dem on strat ing his com mit-
ment to the issues of spe cial inter est for that region, and said that it was con fi dent 
that his com mit ment would con tinue.” Since the adop tion of the Devel op ment 
Agenda and the cre a tion of the CDIP, GRU LAC had sup ported WIPO in its work 
to inte grate the devel op ment dimen sion through out the Orga ni za tion, and “it 
should carry out such work as a spe cial ized United Nations agency, so as to con-
trib ute to the achieve ment of the Mil len nium Devel op ment Goals.”40

The Arab Group “con sid ered that more needed to be done to ensure that IP was 
used to sup port devel op ment in devel op ing coun tries. In order to improve devel op-
ment work, there was a need to pro mote cre a tiv ity, facil i tate trans fer of and access 
to tech nol ogy, and ensure that pro tec tive IP pol i cies did not ham per devel op ment 
efforts nor restrict pub lic pol icy space or flex i bil i ties that were avail able to devel-
op ing coun tries.” It advanced the view that in its norm-set ting activ i ties, “WIPO 
should ensure that such IP norms sup ported devel op ment objec tives and took into 
con sid er ation flex i bil i ties that helped devel op ing coun tries in set ting up their 
devel op ment strat e gies.”41

AS EAN stated that coop er a tion between AS EAN and WIPO con tin ued to 
broaden and inten sify, adapt ing to the chang ing needs of indi vid ual AS EAN coun-
tries. For AS EAN, the activ i ties of WIPO reflected the main stream ing of IP devel-
op ment in the region and, more impor tantly, WIPO’s assis tance in plac ing IP at 
the core of national devel op ment plans to sup port growth. AS EAN appre ci ated the 
WIPO Office’s work in advis ing on the inter na tional reg is tra tion sys tems, arbi tra-
tion and medi a tion and col lec tive man age ment of rights, which had been use ful 
and ben e fi cial for AS EAN. AS EAN wel comed the areas iden ti fied for coop er a tion 
with WIPO, nota bly tech nol ogy inno va tion sup port offi ces and copy right excep-
tions and lim i ta tions for the visu ally impaired and per sons with dis abil i ties.

The DAG, rep re sented by India, wel comed the Sec re tar iat’s efforts to assist 
Mem ber States “in devel op ing appro pri ate national IP strat e gies designed to con-
trib ute to national growth and devel op ment, as well as the estab lish ment of embry-
onic tech nol ogy and inno va tion sup port cen ters in some devel op ing coun tries 
which might one day serve as national hubs for inno va tion.”42 Such attempts to 
pro mote home-grown inno va tion helped to “democ ra tize and glob al ize IP own er-
ship and enabled devel op ing coun tries to become stake hold ers in the inter na tional 

39 Ibid.
40 Ibid., para 26.
41 Id., para 29.
42 Id., para 31.
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IP sys tem.” Those same nations could, in turn, con trib ute to global tech no log i cal 
inno va tion, eco nomic growth and activ ity, but they urgently required help in pre-
par ing coun try–spe cific IP strat e gies that uti lized avail able flex i bil ity and pro-
moted devel op ment.” The DAG com mended WIPO “for mov ing in the direc tion of 
a bal anced and inclu sive global dis course on intel lec tual prop erty that was sup-
port ive of devel op ment objec tives and con sid er ations. “The Group hoped that 
WIPO would con tinue its work of “con tex tu al izing IP, using it as a means to pro-
mote inno va tion, growth and devel op ment every where.”

The LDCS, rep re sented by Nepal, noted WIPO’s “valu able con tri bu tions” to 
the United Nations’ Least Devel oped Coun tries fourth con fer ence in Istan bul, as 
well as the ini tia tives launched in the LDCs which pro vided tech ni cal assis tance to 
gen er ate IP aware ness, mod ern i za tion, and capac ity build ing of national IP Offi-
ces. The Del e ga tion felt that the needs of LDCs required going beyond a sim ple 
pro ject-based approach to “address the struc tural weak nesses inher ent in LDCs 
with a view to improv ing their poor IP infra struc ture and stated that tech ni cal 
assis tance and capac ity build ing for LDCs were vital, and that the needs assess-
ment of the LDCs should be coor di nated effec tively to ensure their full com pli-
ance with their press ing require ments and pri or i ties.”43 The LDCs referred to the 
con fer ence out come doc u ment of the Fourth United Nations Con fer ence on the 
Least Devel oped Coun tries in Istan bul in May, 2011, which had adopted a pro-
gram of action for the LDCs for the decade 2011–2020, and iden ti fied a num ber of 
pri or ity areas for action that included pre cisely defined actions to be taken by the 
LDCs them selves with their devel op ment part ners, mul ti lat eral orga ni za tions, and 
other stake hold ers. “The immi nent chal lenge was to ensure the effec tive and 
unfail ing imple men ta tion of the pro gram of action to aug ment the devel op men tal 
level in LDCs and enable half of 48 LDCs to grad u ate from the Least Devel oped 
Coun tries cat e gory by 2020.”44 The LDCs indi cated that pri or ity areas for action 
where WIPO could con trib ute within its man date, included: pro duc tive capac ity, 
agri cul ture, food secu rity, and rural devel op ment, women and social devel op ment, 
trade, tech nol ogy, address ing multiple cri ses and other emerg ing chal lenges as the 
major pri or i ties under pin ning the Istan bul Pro gram of Action. The LDCs drew 
atten tion to par a graph 153 of the Istan bul Pro gram of Action “which invited the 
Gov ern ing Bodies of the United Nations Funds and Pro grams and all the mul ti lat-
eral orga ni za tions to con trib ute to the imple men ta tion of the pro gram of work and 
to inte grate it into their respec tive pro grams as appro pri ate.”45 It under lined “the 
need to have an equi ta ble and effi cient intel lec tual prop erty regime based on mod-
ern infor ma tion and tech nol ogy in which there was increased par tic i pa tion from 
LDCs.”46 That required build ing human, insti tu tional, and phys i cal infra struc ture 

43 Id., para 32.
44 Ibid.
45 Ibid.
46 Ibid.
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includ ing in the field of tech nol ogy to har ness the inno va tive and cre a tive potential 
of the people in LDCs.

The EU, rep re sented by Poland, con sid ered WIPO “a cru cial player in cre at ing 
a secure envi ron ment for invest ing in IP and in fos ter ing inno va tion.”47 It, there-
fore, reit er ated its sup port for WIPO’s mis sion in that regard. The Del e ga tion 
expressed the EU’s “contin uing sup port for WIPO’s global goals and reaf firmed its 
com mit ment to the appro pri ate imple men ta tion of the Devel op ment Agenda rec-
om men da tions.”48 The EU regret ted that the last ses sion of the CDIP, and, con se-
quently, the whole pro cess of imple men ta tion, had been sus pended due to a lack of 
con sen sus regard ing a sin gle issue. The EU hoped that that prob lem could be 
solved in the next ses sion, in a man ner accept able to all par ties and pro ceed ing “on 
the basis of con sen sus” which it deemed “essen tial to ensur ing that all Mem ber 
States were included in the pro cess.”49 The EU believed it would be fea si ble for all 
to agree on a coor di na tion mech a nism for the Devel op ment Agenda, and on which 
WIPO bodies should report to the Gen eral Assem bly annu ally on the main stream-
ing and imple men ta tion of Devel op ment Agenda rec om men da tions through out the 
Orga ni za tion.

The Del e ga tion of Bra zil stated that the Devel op ment Agenda (DA) “had filled 
a major gap by pro mot ing the exten sion of the ben e fits of the intel lec tual prop erty 
(IP) sys tem to large pop u la tion groups and to devel op ing regions.”50 How ever, 
despite the good results obtained to date, the task of imple ment ing the Devel op-
ment Agenda had yet to be com pleted. It was impor tant to make pro gress in that 
regard in the long term, “as well as to pro mote cul tural change in the func tion ing 
of the Orga ni za tion.”51

China com mented that WIPO “had always been work ing to pro mote devel op-
ment and improve ment of IP sys tems world wide, and China had received strong 
sup port from WIPO under its suc ces sive Direc tors-Gen eral in its efforts to estab-
lish and develop its IP sys tem.”52 The Del e ga tion thanked WIPO for its long-
stand ing sup port, and looked for ward to deeper coop er a tion in the years ahead. 
The Del e ga tion “com mended WIPO for its efforts to raise its capac ity and inter na-
tional pro file, and sup ported WIPO as the most universal, rep re sen ta tive and 
author i ta tive UN spe cial ized agency in the IP field, to play an impor tant role as 
the coor di na tor of global IP affairs, so that together with its Mem ber States, WIPO 
would meet their com mon chal lenges and pro mote a bal anced devel op ment of the 
inter na tional IP sys tem.”53 China noted, last but not least, that:

47 Id., para 53.
48 Ibid.
49 Ibid.
50 Id., para 45.
51 Id.
52 Id., para 28.
53 Ibid.
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[It] believed that the ongo ing dis cus sions in the Committee on Development and 
Intellectual Property (CDIP) would not only have a lasting impact on devel op ing coun-
tries, but also ben e fit devel oped coun tries, whose inter ests were closely entwined with 
those of devel op ing coun tries in an era of glob al i sa tion. It expressed its hope that WIPO 
would assist with the speedy and effi cient imple men ta tion of the adopted rec om men da-
tions, thus bring ing tan gi ble ben e fits to devel op ing coun tries, espe cially the least devel-
oped ones. China con cluded by pledg ing its full sup port to the work of the Assem bly and 
other WIPO com mit tees, assur ing that as a respon si ble devel op ing coun try, China would 
actively par tic i pate in the dis cus sions under var i ous impor tant agenda items.54

China was ready to have an open and can did exchange of views with other par-
ties “on var i ous global chal lenges and IP-related issues of com mon inter est. It 
wished to have more engage ment and coop er a tion with other Mem ber States and 
join efforts to advance the global IP sys tem.”55

India noted that it was “a strong believer in mul ti lat er al ism and it remained 
com mit ted to sup port ing WIPO’s cru cial role as a UN agency which was man-
dated to pro mote IP as a means of achiev ing eco nomic devel op ment.”56 The 
Repub lic of South Africa felt that the adop tion of the Devel op ment Agenda 
“marked a watershed moment in WIPO” that was guid ing WIPO’s devel op ment 
work toward ensur ing “that coun tries at dif fer ent lev els of devel op ment, in par tic u-
lar devel op ing coun tries and LDCs, ben e fited from the IP sys tem.”57 More over, 
“WIPO’s cen tral man date to advance the work of the Devel op ment Agenda could 
not be over em pha sized, in par tic u lar its response to the chal lenges of cli mate 
change, energy secu rity, food secu rity and pub lic health.”58

WIPO has responded to such calls, and the reac tions by Mem ber States illus-
trate the fact that, under the Cur rent Direc tor Gen eral, Dr. Fran cis Gurry, WIPO is 
mind ful that:

as the lead ing inter gov ern men tal forum for address ing the inter sec tion between IP, inno va-
tion and global pub lic pol icy issues this implies pro ac tive and sub stan tive engage ment 
with other UN, inter gov ern men tal, and non-gov ern men tal orga ni za tions in order to con-
trib ute to the search for shared solu tions to the major chal lenges fac ing human ity, includ-
ing cli mate change, food secu rity, pub lic health, the pro tec tion of bio di ver sity and meet ing 
the Mil len nium Devel op ment Goals (MDGs). The most imme di ate impact of many of 
these global prob lems is borne by devel op ing and least devel oped coun tries, and the pro-
grams under this Stra te gic Goal will be closely involved in the real i za tion of devel op ment 
objec tives and Devel op ment Agenda rec om men da tions.59

The Direc tor Gen eral has artic u lated a stra te gic vision for WIPO, dis cussed in 
detail below, which inte grates devel op ing coun try con cerns in all aspects of the 
orga ni za tions work.

54 Ibid.
55 Ibid.
56 Id., para 37.
57 Ibid.
58 Ibid.
59 Medium Term Stra te gic Plan for WIPO 2010–2015, Sep tem ber 16, 2010, A/48/3, pro posed at 
the 48th Series of Meet ings, Geneva, Sep tem ber 20–29, 2010.
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9.4  WIPO’s Stra te gic Devel op ment Vision

Under Fran cis Gurry’s lead er ship WIPO has responded to calls from Devel op ing 
coun tries for the main stream ing of devel op men tal con cerns. WIPO has devel oped 
a Stra te gic Realign ment Pro gram (SRP) a prin ci pal objec tive of which is “to be a 
respon sive, effi cient orga ni za tion, equipped to pro vide global lead er ship on IP 
issues and to achieve its Stra te gic Goals.”60 In pur suit of its mis sion of pro mot ing 
inno va tion and cre a tiv ity through a bal anced and effec tive inter na tional intel lec-
tual prop erty sys tem, WIPO is mind ful of the highly dynamic and chang ing envi-
ron ment in which chal lenges included:

address ing the stress on pat ent and copy right sys tems as a result of rapid tech no log i cal 
change, glob al iza tion, and increased demand, reduc ing the knowl edge gap between devel-
oped and devel op ing coun tries, and ensur ing that the IP sys tem con tin ues to serve effec-
tively its fun da men tal pur pose of encour ag ing cre a tiv ity and inno va tion in all coun tries. 
The Strategic Realignment Program (SRP) was launched in order to equip the Orga ni za-
tion to address the chal lenges.61

In address ing the 49th Gen eral Assem bly in 2011, Gurry high lighted major 
chal lenges that will dra mat i cally impact the intel lec tual prop erty regime in the 
com ing years. Among these was “the enhance ment of the capac ity of the least 
devel oped and devel op ing coun tries to par tic i pate in and use the IP sys tem for 
encour ag ing inno va tion and cul tural cre a tiv ity”. He noted that “This will con tinue 
to be an area of spe cial focus for the Sec re tar iat.”62 While some achieve ments had 
been made, “we are aware that there is room for more improve ment and we look 
for ward to work ing with the Mem ber States to effect that improve ment.”63

WIPO’s activ i ties have been guided thus far by nine stra te gic goals that were 
adopted by Mem ber States in the Revised Pro gram and Bud get for the 2008–2009 
Bien nium. They are: (1) bal anced evo lu tion of the inter na tional nor ma tive frame-
work for IP; (2) pro vi sion of pre mier global IP ser vices; (3) facil i tat ing the use of 
IP for devel op ment; (4) coor di na tion and devel op ment of global IP infra struc ture; 
(5) world ref er ence source for IP infor ma tion and anal y sis; (6) inter na tional coop-
er a tion on build ing respect for IP; (7) address ing IP in rela tion to global pol icy 
issues; (8) a respon sive com mu ni ca tions inter face between WIPO, its mem ber 
states and all stake hold ers; (9) and an effi cient admin is tra tive and finan cial sup port 
struc ture to enable WIPO to deliver its pro grams. The SRP pro vided the basis for 
the Medium Term Stra te gic Plan (MTSP) pro posed at the WIPO Gen eral Assem-
bly in Sep tem ber 2010.64 In the MTSP, it is noted that Stra te gic Goals I–VII deal 

60 Id., p. 244.
61 Ibid.
62 Address by the Direc tor Gen eral, WIPO Assem blies 2011, Sep tem ber 26, 2011. 
http://www.wipo.int/about-wipo/en/dgo/speeches/a_49_dg_speech.html. Accessed on 1 May 
2012.
63 WIPO 2011a, p. 6.
64 WIPO 2010c., Medium Term Stra te gic Plan for WIPO 2010–2015, Sep tem ber 16, 2010, 
A/48/3, pro posed at the 49th Series of Meet ings, Geneva, Sep tem ber 20–29, 2010.
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with the sub stan tive busi ness of the Orga ni za tion. Stra te gic Goals VIII and IX are 
the enabling goals, aimed at pro vid ing sound man age ment and gov er nance and 
effec tive two way com mu ni ca tions to sup port the achieve ment of the sub stan tive 
goals and ensure account abil ity to Mem ber States.

9.4.1  Bal anced Evo lu tion of the Inter na tional Nor ma tive 
Frame work for IP

A major objec tive fac ing WIPO is the pro mo tion of “bal anced mul ti lat eral solu-
tions to ensure that the inter na tional nor ma tive archi tec ture remains rel e vant, that 
it serves its pur pose of encour ag ing inno va tion and cre a tiv ity world wide; and that 
it facil i tates par tic i pa tion by all coun tries in the ben e fits of tech no log i cal and cul-
tural advances.”65 The MTSP has noted that the 45 rec om men da tions of the WIPO 
Devel op ment Agenda are incor po rated in WIPO’s work con ducted under all nine 
Stra te gic Goals. This is reflected in the nar ra tive through out the MTSP.

In his fore word to the MTSP, the Direc tor Gen eral, notes a num ber of con tem-
po rary chal lenges to the inter na tional intel lec tual prop erty regime that have a bear-
ing on the Devel op ment Agenda. The key chal lenges are the increas ing demand 
for inter na tional pro tec tion; the chang ing geo graphic com po si tion of demand, 
neces si tat ing dif fer ent lan guage skills within the Sec re tar iat, and enhanced use of 
tech nol ogy in trans la tion ser vices; the tran si tion to an elec tronic envi ron ment for 
the move ment of data around the sys tems; and the need for assis tance to devel-
op ing coun tries in par tic i pat ing in that elec tronic envi ron ment. They are briefly 
high lighted here af ter inso far as they have a bear ing on the devel op ment agenda. 
The first was the set of changes that are described by the term “the knowl edge 
econ omy”, chiefly the increased value of the share of knowl edge in pro duc tion. 
Knowl edge-inten sive and tech nol ogy-inten sive indus tries are esti mated to have 
accounted for 30 % of global eco nomic output or some US$ 15.7 tril lion in 2007. 
A sec ond set of changes was geo graphic. The locus of tech nol ogy pro duc tion was 
shift ing. The top five pat ent offi ces in terms of num bers of appli ca tions received 
are now, in order, the pat ent offi ces of the United States of Amer ica, Japan, China, 
the Repub lic of Korea, and the Euro pean Pat ent Office. A third trend of change 
was the inter na tion al i za tion of sci ence and tech nol ogy pro duc tion which has many 
impli ca tions. They included the capac ity of coun tries, in terms of both the tech-
ni cal infra struc ture and the human capac ity to par tic i pate in the grow ing col lab-
o ra tion in knowl edge pro duc tion, as well as the stra te gic approach and reg u la tory 
envi ron ment that coun tries might wish to adopt to attract R&D invest ment. A 
fourth trend of change, was “open inno va tion” or the ten dency for firms to look 
outside them selves to sat isfy their inno va tion needs (through tra di tional means, 
such as licens ing, sub con tract ing, R&D con tracts or joint ven tures) or through 

65 WIPO 2010c, p. 11.
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newer means (such as the use of prob lem solv ers on the Inter net or open source 
coop er a tion). A fifth set of changes were those that related to the impact of dig i tal 
tech nol ogy and the Inter net on the pro duc tion, dis tri bu tion, and con sump tion of 
cul tural works. The impact was pro found and sig naled a fun da men tal chal lenge 
for the insti tu tion of copy right. The objec tive of the lat ter was to pro vide a mar-
ket-based mech a nism that extracted some value from cul tural trans ac tions in order 
to help cre ators to lead a dig ni fied eco nomic exis tence while ensur ing the wid est 
pos si ble avail abil ity of afford able cre a tive con tent. The ques tion was not so much 
the objec tive of the sys tem, but the means of achiev ing that objec tive amid the 
con ver gence of the dig i tal envi ron ment. A sixth area of change was the empha sis 
that was being placed on the use of IP rights after their grant. The lat ter area has 
attracted great atten tion in the fields of trans fer of tech nol ogy, com pe ti tion law, 
health, the envi ron ment, col lec tive man age ment of copy right, the inter sec tion of 
the finance sys tem, and IP (the val u a tion of intan gi bles, secu ri ti za tion, insur ance 
and so forth) and the role of IP in devel op ment. It reflected an acknowl edge ment 
that IP is a mar ket-based mech a nism. As such, the grant of IP titles was one side 
of the story and the capac ity to use IP rights con sti tuted the other. This has impli-
ca tions for many of the Stra te gic Goals of the Orga ni za tion (Goal I (Bal anced 
Evo lu tion of the Inter na tional Nor ma tive Frame work for IP), Goal III  (Facil i-
tat ing the Use of IP for Devel op ment), Goal IV (Coor di na tion and Devel op ment 
of Global IP Infra struc ture), Goal V (World Ref er ence Source for IP Infor ma tion 
and Anal y sis), Goal VI (Inter na tional Coop er a tion on Build ing Respect for IP), 
and Goal VII (Address ing IP in rela tion to Global Pol icy Issues). The final area 
of change con cerned the knowl edge gap, the dig i tal divide and pov erty reduc-
tion. The MDGs fore saw positive change in all these areas. As the Orga ni za tion’s 
Devel op ment Agenda made clear, the focus on devel op ment per vades all sub-
stan tive Stra te gic Goals, not just Stra te gic Goal III (Facil i tat ing the Use of IP for 
Devel op ment).

In all areas of the Orga ni za tion’s work, the Direc tor Gen eral noted that pro-
gress must be made on improv ing the par tic i pa tion of the devel op ing, least devel-
oped, and tran si tion coun tries in the inter na tional IP sys tem and in the social and 
eco nomic ben e fit of inno va tion and cre a tiv ity. This, in turn, would be reflected in 
a positive con tri bu tion to the achieve ment of the MDGs. In addi tion to the “per-
va sive focus of devel op ment” in all of the sub stan tive Stra te gic Goals, the 
demand for devel op ment-related ser vices from the Orga ni za tion has an impor tant 
impact on the enabling Stra te gic Goals VIII (A Respon sive Com mu ni ca tions 
Inter face between WIPO, its Mem ber States and all Stake hold ers) and IX (An 
Effi cient Admin is tra tive and Finan cial Sup port Struc ture to enable WIPO to 
deliver its Pro grams). In par tic u lar, it seemed clear to the Direc tor Gen eral that 
the oppor tu ni ties for growth in WIPO’s Global IP Sys tems, which were the 
source of 93 % of the income of the Orga ni za tion, were lim ited. The rate of 
growth in those Sys tems was much more mod est than the rate of growth in 
demand for devel op ment-related ser vices from the Orga ni za tion. There fore, in the 
medium term, and build ing on exist ing fund ing arrange ments, con sid er ation 
would need to be given to increased use of extra-bud get ary sources for financ ing 
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the new growth in demand that exceeds the growth in rev e nue. This would not be 
in any way to replace the cen tral role of WIPO’s reg u lar bud get fund ing for these 
activ i ties, but rather to increase WIPO’s over all capac ity to respond to Mem ber 
State needs.66

In order to achieve a bal anced IP sys tem (Stra te gic Goal 1), spe cific objec tives 
were listed in rela tion to the fol low ing areas. In the area of Pat ents, there was a 
need “to ensure that coun tries at dif fer ent lev els of devel op ment, while respect ing 
their inter na tional obli ga tions, adopt pat ent law and pol i cies that are appro pri ate to 
their devel op ment needs, and are able to make informed pol icy choices regard ing 
use of the flex i bil i ties avail able under inter na tional agree ments.”67 Strat e gies to be 
pur sued with the Stand ing Com mit tee on the Law of Pat ents (SCP) included: 
contin uing to sup port Mem ber States through bal anced stud ies on cur rent and 
emerg ing pat ent-related issues, pro vid ing informed anal y sis of pol icy options and 
a trusted forum for debate; and strength en ing efforts to deepen under stand ing of 
the role of, and the prin ci ples under pin ning, the pat ent sys tem, includ ing the use of 
flex i bil i ties pro vided for in the sys tem, and the chal lenges it faces.68 In the area of 
copy right, it was noted that tech no log i cal and mar ket-driven changes had occa-
sioned severe stress on the cur rent sys tem. It was nec es sary to address new ques-
tions on how to pro mote, pro tect, and reward cre a tiv ity, while ensur ing access to 
pro tected works and works in the pub lic domain. Strat e gies to be pur sued within 
the Stand ing Com mit tee on Copy right and Related Rights (SCCR) included, inter 
alia, contin uing to sup port the work of Mem ber States on copy right lim i ta tions 
and excep tions and explor ing the scope for dis cus sion of new issues with impor-
tant global con se quences. In addi tion a high-level global reflec tion pro cess was to 
be ini ti ated on the future of copy right and the financ ing of cul ture in the dig i tal 
envi ron ment, the scope and impact of which could not be addressed in a timely 
and ade quate man ner through nego ti a tion in a rou tine stand ing com mit tee for mat. 
The pro cess would include mul tis take hold er input and fact find ing to exam ine the 
chal lenges and oppor tu ni ties pre sented by the legal, mar ket, and tech no log i cal 
con di tions pre vail ing in devel oped and devel op ing coun tries.

In the area of Tra di tional Knowl edge, the first mile stone chal lenge under the 
man date of the IGC was to agree and sub mit the texts of an inter na tional legal 
instru ment (or instru ments) to the WIPO Gen eral Assem bly for the Assem bly to 
decide on the con ven ing of a Dip lo matic Con fer ence. Strat e gies for the same 
included: facil i tat ing the prep a ra tion and con duct of inter na tional nego ti a tions 
toward reach ing con sen sus on the text of an inter na tional legal instru ment or 
instru ments; sup port ing work on practical mech a nisms to con trib ute toward the 
pro tec tion of TK, TCEs and IP in rela tion to GRs and/or their appro pri ate use; 
and clar ify the con tri bu tion of IP to the con ser va tion, sus tain able use and 

66 Id., pp. 4–6.
67 Id., p. 12.
68 Ibid.
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equi ta ble ben e fit shar ing in GRs, as com po nents of bio di ver sity, and of the role 
of IP in the fair and appro pri ate use of GRs for eco nomic and tech no log i cal 
devel op ment. WIPO was to pro vide assis tance for the effec tive imple men ta tion 
in national and regional legal sys tems of inter na tional instru ments that may be 
adopted. WIPO would have to coop er ate with other rel e vant mul ti lat eral fora and 
inter na tional orga ni za tions in order to clar ify the spe cific con tri bu tion of IP 
exper tise and WIPO’s activ i ties to broader inter na tional moves toward the 
enhanced pres er va tion, pro mo tion and pro tec tion of TK, TCEs and IP in rela tion 
to GRs.69

9.4.2 Pro vi sion of Pre mier Global IP Ser vices

In rela tion to stra te gic Goal II, Pro vi sion of Pre mier Global IP Ser vices, a key 
indi ca tor of the orga ni za tion’s work was to be the use of WIPO’s global prod ucts 
and ser vices in Mem ber States includ ing devel op ing and least devel oped coun-
tries.”70 In this regard, the MTSP has drawn atten tion to the fol low ing facts. 
Around 93 % of PCT appli ca tions orig i nated in only five juris dic tions, and par tic-
i pa tion in the PCT as users by the major ity of devel op ing coun tries and least 
devel oped coun tries is at a very low level.71 Efforts were needed to enhance the 
stake and own er ship of devel op ing coun tries in the PCT sys tem by facil i tat ing 
domes tic inno va tion pro mo tion and tech no log i cal pro gress. This meant pro vid ing 
tech ni cal assis tance to enhance the capac i ties of national Offi ces in devel op ing 
coun tries. The PCT sys tem in par tic u lar was to con trib ute to suf fi cient dis clo sure 
of knowl edge that would enable the trans fer and dis sem i na tion of tech nol ogy to 
all Mem ber States. In rela tion to the Madrid Sys tem for Trade marks, it was noted 
that “[t]he par tic i pa tion of devel op ing and least devel oped coun tries and emerg-
ing econ o mies is rel a tively low. Brand ing offers an under-uti lized tool for 
expand ing mar kets for the prod ucts of these coun tries.”72 WIPO’s Arbi tra tion 
Cen ter, which deals with domain name dis putes aimed to expand the ser vice so 
that its cov er age is global and, to this end, to enhance mar ket research, aware-
ness, sim pli fi ca tion of pro ce dures and the addi tion of value; to ensure ade quate 
invest ment in the renewal and expan sion of the use of the ser vices; to increase the 
par tic i pa tion of devel op ing, least devel oped and tran si tion coun tries in the Ser-
vices and in the ben e fits that they offer; and to estab lish clear IT strat e gies based 
on the dif fer ing stages of devel op ment of the IT infra struc ture and ser vices in 
each area.

69 Ibid.
70 Id., p. 17.
71 Id., p. 18.
72 Id., 19.
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9.4.3 Facil i tat ing the Use of IP for Devel op ment

In rela tion to Goal III, that is facil i tat ing the use of IP for devel op ment, WIPO has 
fixed the goal of facil i tat ing the use of IP for social, cul tural, and eco nomic devel-
op ment. It envis aged a strong focus on devel op ment through out the Orga ni za tion, 
with effec tive main stream ing of the Devel op ment Agenda prin ci ples and rec om-
men da tions in the work of all rel e vant Pro grams. The MTSP aimed at spe cific 
out comes such as an increased num ber of devel op ing coun tries, LDCs, and tran si-
tion econ o mies with bal anced pol icy/legislative frame works; increased num ber of 
devel op ing coun tries, LDCs and tran si tion econ o mies with strong and respon sive 
IP and IP-related insti tu tions; and a crit i cal mass of human resources with rel e vant 
skills in an increased num ber of devel op ing coun tries, LDCs, and tran si tion econ-
o mies. The WIPO Devel op ment Agenda occu pied the cen tral role in ensur ing that 
all areas of WIPO’s activ i ties con trib uted to this stra te gic goal.

An over all objec tive for WIPO was to empower devel op ing coun tries, LDCs 
and coun tries in tran si tion to use the IP sys tem in an informed and effec tive way, 
thereby ensur ing that it con trib utes mean ing fully to their eco nomic, social, and 
cul tural devel op ment. In order to achieve this objec tive, a num ber of chal lenges 
needed to be addressed. First, IP pol icy coher ence was nec es sary. IP was a cross-
cut ting issue, which impacted on areas as diverse as inno va tion pro mo tion, mar ket 
reg u la tion, the pro duc tion, per for mance, and dis tri bu tion of cul tural works and, in 
turn, on trade, health, the envi ron ment, food secu rity, and access to knowl edge. 
A major chal lenge was how best to help devel op ing coun tries, LDCs and coun-
tries in tran si tion to achieve coher ence between their IP and related pol icy issues. 
Their IP pol i cies needed to be either linked with related pol i cies or built into larger 
national pol icy issues, such as indus trial and inno va tion pol i cies. Sec ond, find-
ing an appro pri ate legislative and reg u la tory frame work was nec es sary for each 
juris dic tion. An impor tant chal lenge was to sup port the efforts of gov ern ments 
to estab lish a secure and bal anced national legal envi ron ment, which pro tects the 
rights of IP own ers and pro vides incen tives to inven tors and cre ators, while facil i-
tat ing access to knowl edge and safe guard ing other pub lic pol icy pri or i ties. Third, 
it was nec es sary to develop the right tech ni cal infra struc ture. Despite some pro-
gress in build ing the same in many national and regional IP insti tu tions fur ther 
work remained so as to improve their pro duc tiv ity and their capac ity to ben e fit 
from global pub lic assets and knowl edge net works. Fourth, the devel op ment of 
human cap i tal was crit i cal. This was a complex task due to the multiple ele ments 
involved in the pro tec tion and com mer cial i za tion of intan gi bles. A broad range of 
human cap i tal was required for the effec tive use of IP, includ ing legal prac ti tio-
ners, trained exam in ers, admin is tra tors of IP ser vices, and experts who can advise 
on lever ag ing the sys tem to enhance inno va tion and improve busi ness com pet i tive-
ness. Fifth, facil i tat ing the use of IP for devel op ment needed to accom mo date to 
diverse coun tries with widely dif fer ing lev els of devel op ment and dif fer ent lev els 
of IP infra struc ture. In respect of coun tries with econ o mies in tran si tion, the chal-
lenge for WIPO was to pro vide more spe cial ized assis tance to meet their par tic u lar 
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needs. Finally, for small and medium enter prises, which rep re sented over 90 % of 
enter prises in most coun tries world wide, it was impor tant to decrease their vul ner-
a bil i ties in today’s highly com pet i tive, increas ingly inter na tional and knowl edge 
driven, IP inten sive envi ron ment. It was deemed impor tant to reach out to SMEs in 
order to increase under stand ing of the potential of IP as a tool for extract ing value 
from their cre a tiv ity and inven tive ness, and of the potential con tri bu tion of active 
IP asset man age ment to the suc cess of a busi ness.

For WIPO, its Devel op ment Agenda rep re sented a new, cross-cut ting, and 
unique oppor tu nity to reach beyond WIPO’s tra di tional tech ni cal assis tance pro-
grams and to ensure that the Devel op ment Agenda prin ci ples and rec om men da-
tions were inte grated into the work of the entire Orga ni za tion. The prin ci ples and 
Rec om men da tions of the Devel op ment Agenda apply not only to activ i ties car ried 
out under Stra te gic Goal III, but to activ i ties car ried out under all nine Stra te gic 
Goals of the Orga ni za tion. This was reflected in the respec tive nar ra tives through-
out the Medium Term Stra te gic Plan.

9.4.4 Address ing IP in Rela tion to Global Pol icy Issues

In rela tion to Stra te gic Goal VII, that is address ing IP in rela tion to global pol icy 
issues, WIPO has noted that this:

Implies pro ac tive and sub stan tive engage ment with other UN, inter gov ern men tal, and 
non-gov ern men tal orga ni za tions in order to con trib ute to the search for shared solu tions to 
the major chal lenges fac ing human ity, includ ing cli mate change, food secu rity, pub lic 
health, the pro tec tion of bio di ver sity and meet ing the Millennium Development Goals 
MDGs. The most imme di ate impact of many of these global prob lems is borne by devel-
op ing and least devel oped coun tries, and the pro grammes under this Stra te gic Goal will be 
closely involved in the real i za tion of devel op ment objec tives and Devel op ment Agenda 
rec om men da tions.73

The MTSP recog ni sed that access to tech nol ogy has his tor i cally played an 
impor tant role in address ing social and envi ron men tal chal lenges. Con se quently, 
rights that restrict use of new tech nol o gies engen dered con tro versy. Bal ance 
between in cen tiv iz ing invest ment in new tech nol o gies, on the one hand, and giv-
ing access to the social ben e fit of the new tech nol o gies, on the other hand, was a 
key prin ci ple. Increased reli ance on tech nol ogy had ren dered the dis cus sion con-
cern ing the inter face between IP and global pub lic pol icy issues con ten tious and 
dif fi cult. The chal lenge was to ensure that WIPO con trib utes its dis tinc tive IP 
exper tise to these cru cial pol icy debates. It was nec es sary for it to work in part ner-
ship with a host of agen cies and pro cesses within the United Nations sys tem and 
in other inter gov ern men tal fora. Suc cess fully address ing this chal lenge pre sented 
an oppor tu nity “to estab lish WIPO as the first point of ref er ence on the inter face 

73 WIPO 2011c., p. 43.
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between pub lic pol icy issues and IP.”74 To achieve this goal, WIPO needed to 
ensure that its con tri bu tion was of the high est qual ity, that it was “bal anced and 
evi dence-based”, as well as tar geted accu rately, tak ing into con sid er ation “ade-
quately the con cerns of its Mem ber States.”75

This also required a clear under stand ing of the pri or i ties in terms of WIPO’s 
part ner ships and engage ment accord ing to where it can have great est positive 
impact on the key pub lic pol icy issues. Key part ners among the UN Sys tem of 
orga ni za tions included, for exam ple, the WHO on the inter face between IP and 
pub lic health; the UN Frame work Con ven tion on Cli mate Change (UN FCCC), 
the UN Envi ron ment Programme (UNEP), and World Mete o ro log i cal Orga ni za-
tion (WMO) on issues relat ing to IP, tech nol ogy and cli mate change; the CBD on 
aspects of bio di ver sity which are rel e vant in par tic u lar for WIPO’s work in the 
area of tra di tional knowl edge and genetic resources; the UN Indus trial Devel op-
ment Orga ni za tion (UN I DO), the UNDP, and the UN Con fer ence on Trade and 
Devel op ment (UNC TAD) on issues relat ing to IP and devel op ment; the Inter na-
tional Tele com mu ni ca tions Union (ITU) on address ing IP issues in the con text 
of the infor ma tion soci ety; the UNE SCO for the rela tion ship between IP and 
cul ture; as well as the WTO on a num ber of cross-cut ting issues. WIPO must 
also look at lever ag ing these and wider net works and part ner ships to sup port 
the Orga ni za tion’s work through joint activ i ties and resource mobi li za tion (see 
also Stra te gic Goal III (Facil i tat ing the Use of IP for Devel op ment) and VIII (A 
Respon sive Com mu ni ca tions Inter face between WIPO, its Mem ber States, and all 
Stake hold ers).

Rec og niz ing the prev a lence of the WTO in rela tion to IP issues in recent times, 
the MTSP noted that for WIPO to real ize its full potential in address ing the inter-
face between IP and global pol icy issues, “it must ensure the trust of potential 
part ners by pro vid ing sig nifi  cant con tri bu tions that not only move the debates for-
ward in terms of bet ter under stand ing of the issues, but also gen er ate con fi dence as 
to the impar tial ity of its con tri bu tions.”76 The fol low ing strat e gies would guide 
WIPO’s approach in this area:

(i) Ensuring WIPO’s engagement in all relevant public policy process and negotiations 
(e.g. related to public health, climate change, food security, the digital divide and the 
MDGs) to provide support to those processes and help establish WIPO as the forum 
and reference point for Member States on the interface between the international IP 
system and global public policy issues.

(ii) Developing sound information tools on the basis of patent data in sectors of technol-
ogy of public policy interest in a form that is useful for practical policy makers (in 
collaboration with the work undertaken under Strategic Goal IV (Coordination and 
Development of Global IP Infrastructure) and Strategic Goal V (World Reference 
Source for IP Information and Analysis)). This would include patent landscaping and 
other information on the legal status of patents on environmental technologies, and 

74 Id., p. 43.
75 Ibid.
76 Id, p. 44.
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information on practical ways of ensuring access to, and local development of, such 
technologies in developing countries.

(iii) Developing partnerships and collaborations for the use of IP as a policy tool to 
achieve public welfare outcomes by promoting innovation and transfer of key technol-
ogies, especially to deal with global challenges such as climate change, food security, 
public health, etc.

(iv) Developing voluntary innovation structures for these purposes through such mecha-
nisms as: collaborative innovation; more effective and responsible licensing schemes; 
product development partnerships; patent commons and pooling initiatives; and dis-
pute resolution mechanisms designed to minimize interference with the intended 
functioning of such structures.

 This may include: exploring the development of a comprehensive platform (or plat-
forms) of patent and other proprietary information, including facilitation of technol-
ogy transfer and partnerships through an open innovation model of access to IP rights, 
that would accelerate product development in public health, food security, and climate 
change, as appropriate; and exploring the creation of a partnership hub with a forum 
where interested parties can learn about available licensing opportunities, as well as 
available funding.

(v) Offering other support services in response to requests from Member States, such as 
enhancing the absorptive capacities of recipient States through capacity building, leg-
islative assistance, practical technology licensing models, and arbitration and media-
tion services.

 In addressing the above challenges, WIPO’s strategic approach in the medium term 
will be guided by the following key elements: (i) Development Agenda. The imple-
mentation strategy for the Development Agenda will continue to be twofold: to adopt 
a project-based approach where appropriate; and to mainstream the principles of the 
Development Agenda Recommendations into the work of all Sectors of the 
Organization through the Program and Budget and work planning processes.77

The cross-cut ting nature of the Devel op ment Agenda required effec tive coor-
di na tion, both inter nally and exter nally. The MTSP, Pro gram and Bud get, and 
Pro gram Per for mance Reports pro vided one ele ment of that coor di nat ing frame-
work, but required fur ther strength en ing for the pur pose of account abil ity and 
improved deci sion mak ing based on empir i cal infor ma tion. Spe cific mea sures 
included: (1) Devel op ing tools to enable the CDIP to ful fill its respon si bil ity 
for ensur ing that the Devel op ment Agenda is effec tively imple mented; (2) Pro-
vid ing assis tance in inte grat ing IP pol i cies in national devel op ment plans and 
national inno va tion strat e gies based on the needs of the indi vid ual Mem ber 
State; (3) Pro vid ing demand-driven assis tance in estab lish ing a devel op ment-ori-
ented reg u la tory frame work, i.e., leg is la tion which pro vides for the basic legal 
frame work that defines rights and obli ga tions of the IP own ers, as well as pro-
vi sions to achieve bal ance between incen tives and rewards for inno va tors and 
access to new knowl edge by users, such as through the full use of flex i bil i ties 
and nation ally appro pri ate effec tive enforce ment mech a nisms; (4) Devel op ing 
insti tu tional and tech ni cal infra struc ture. IP offi ces aimed at imple ment ing their 
plans to evolve into more devel op ment-linked and ser vice-ori ented author i ties, 
able to help spur domes tic inno va tive activ ity and even tu ally entre pre neur ial 

77 Ibid.
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and eco nomic pro gress; (5) Capac ity build ing, with WIPO contin uing to pro-
vide assis tance to improve the capac i ties of insti tu tions to deliver IP ser vices, 
either through auto ma tion and improved busi ness pro cesses, or through build ing 
human resource capac ity through edu ca tional and train ing pro grams. The WIPO 
Acad emy would play a cen tral role in deliv er ing human resource train ing and 
capac ity build ing

9.4.5 Inter na tional Coop er a tion on Build ing Respect for IP

Finally, in rela tion to Stra te gic Goal VI, Inter na tional Coop er a tion on Build ing 
Respect for Intel lec tual Prop erty, WIPO hoped to increase inter na tional coop er a-
tion with Mem ber States, NGOs, IGOs, and the pri vate sec tor; engaged in bal-
anced pol icy dia log within the aus pices of the WIPO Advi sory Com mit tee on 
Enforce ment (ACE) and take into account devel op ment-ori ented con cerns. It 
acknowl edged that a major con cern was that of fight ing piracy and coun ter feit ing. 
Toward this end, “A bal anced, devel op ment-ori ented approach, in con so nance with 
Rec om men da tion 45 of the Devel op ment Agenda, and going beyond purely oper a-
tional law enforce ment, will also need to guide the Sec re tar iat’s work in the con-
text of its assis tance to Mem ber States.”78 The WIPO Sec re tar iat would “build 
exten sively on, and fur ther engage in, close coop er a tion with the many other inter-
na tional ini tia tives to ensure bal ance and trans par ency; to enhance the effi cacy of 
the var i ous endeav ors; and to avoid a dupli ca tion of work.”79 Some 250 NGOs and 
IGOs cur rently have offi cial observer sta tus at WIPO meet ings.80 A vol un tary fund 
was estab lished for enabling the par tic i pa tion of indig e nous peoples in the delib er-
a tions of the IGC on GRTKF.81

9.5  Con clu sion

It is clear from this brief outline of the MTSP that WIPO has heeded the call of 
its mem ber ship for the inte gra tion of devel op ment-ori ented pol i cies in all aspects 
of its work. It appears too that it seeks to wres tle back its sta tus as the pre mier IP 
insti tu tion. Recall ing the dis cus sion in Chap. 6, WIPO has been set on a course 

78 Id, p. 39.
79 Ibid.
80 WIPO, “Observ ers, NGOs and IGOs,” « http://www.wipo.int/mem bers/en/admis sion/observ-
ers.html. 3 Feb ru ary 2012.
81 See http://www.wipo.int/tk/en/ngo par tic i pa tion/vol un tary_fund/index.html.

http://dx.doi.org/10.1007/978-90-6704-900-9_6
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that will see it inter act more fre quently with related agen cies in the UN sys-
tem includ ing with the human rights com mu nity. As it explains the role of IP in 
advanc ing human secu rity con cerns it may also take part, insti tu tion ally, in the 
mod ern i za tion of the IP sys tem. The WIPO sec re tar iat is endeav or ing in good faith 
to strive for pol i cies and strat e gies that could help develop con sen suses among its 
mem ber ship and con stit u en cies on the very com plex pol icy issues fac ing the orga-
ni za tion. It would be help ful to the orga ni za tion to call upon well-mean ing actors 
to help think through some of the pol icy and nor ma tive issues. In the next chap ter, 
we sug gest the estab lish ment within WIPO of an Inter na tional Equity Panel. In the 
con clu sion to this book, we also sug gest that the WIPO Direc tor Gen eral em pan el 
an inter na tional com mis sion on Intel lec tual Prop erty and Human Secu rity. Such a 
com mis sion could help in the devel op ment of fur ther pol icy and stra te gic con sen-
suses within the orga ni za tion.

9.5 Conclusion
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In this chap ter the case is made for the estab lish ment 
within WIPO of an inter na tional equity panel which 
could con trib ute sub stan tively to the devel op ment of 
a more equi ta ble inter na tional IP regime.

10.1  The Right to Ben e fit from Sci en tific and Tech no log i cal 
Pro gress

Through out this work so far we have seen a recur ring theme that while intel lec tual 
prop erty laws can help advance devel op ment, the regime must be mod ern ized so 
as to pro vide for con tex tu ali zed pol i cies and strat e gies in each coun try tai lored to 
its phase of devel op ment and the needs of its people. We have also seen repeated 
com plaints about unfair ness in the appli ca tion of inter na tional intel lec tual prop erty 
laws and per sis tent calls for a fairer and more equi ta ble regime. The Direc tor-Gen-
eral of WIPO has been endeav or ing in good faith to offer pol i cies and strat e-
gies that could help take the Orga ni za tion for ward. How ever, there is need for a 
friendly voice that can help in the dis til la tion of com mon ground, new prin ci ples, 
and new approaches and strat e gies. The estab lish ment of an inter na tional equity 
panel within the world intel lec tual prop erty regime could help rec on cile the con-
tend ing claims for the strict imple men ta tion of the intel lec tual prop erty regimes, 
on the one hand, and the demands for equity and jus tice on the other. Before pre-
sent ing the idea and con tours of an inter na tional equity panel, we first recall some 
of the view points in the ongo ing debate.

As dis cussed ear lier, Arti cle 27 of the Universal Dec la ra tion of Human Rights 
declares that every one has the right to share in sci en tific advance and its ben e-
fits and that every one has the right to the pro tec tion of the moral and mate rial 
inter ests result ing from any sci en tific, lit er ary, or artis tic pro duc tion of which 
he or she is the author. The order ing of the pro vi sion puts the right to share in 
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sci en tific advance and its ben e fits first. Fol low ing up on the Universal Dec la ra-
tion, the Inter na tional Cov e nant on Eco nomic, Social and Cul tural Rights pro-
vided in its Arti cle 1 for the right of every one: (a) to take part in cul tural life; (b) 
to enjoy the ben e fits of sci en tific pro gress and its appli ca tions; (c) to ben e fit from 
the pro tec tion of the moral and mate rial inter ests result ing from any sci en tific, 
lit er ary, or artis tic pro duc tion of which he is the author. To achieve the full real i-
za tion of this right States were to take all mea sures includ ing those nec es sary for 
the con ser va tion, the devel op ment, and the dif fu sion of sci ence and cul ture. They 
under took to respect the free dom indis pens able for sci en tific research and cre a-
tive activ ity and to rec og nize the ben e fits to be derived from the encour age ment 
and devel op ment of inter na tional con tacts and coop er a tion in the sci en tific and 
cul tural fields.

Dur ing the draft ing of this arti cle the view was expressed that a pro vi sion 
should be added to the arti cle to the effect that Sates should under take to ensure 
the devel op ment of sci ence and cul ture in the inter ests of pro gress and democ racy 
and of ensur ing peace and coop er a tion among nations. A pro posal for the adop tion 
of a pro vi sion for the pro tec tion of rights deriv ing from sci en tific, lit er ary, or artis-
tic pro duc tions was opposed on the grounds that the mat ter could not ade quately 
be treated in a short pro vi sion, that it was prop erly being dealt with by UNE SCO, 
and more ade quately, and that authors’ rights had to be con sid ered in the light of 
the claims of the com mu nity and of the world at large.1

The CESCR, in its Gen eral Com ment No 17, which we dis cussed ear lier, 
noted that human rights are fun da men tal, inalien able, and universal enti tle ments 
belong ing to indi vid u als and, under cer tain cir cum stances, groups of indi vid u-
als and com mu ni ties. Human rights are fun da men tal as they are inher ent to the 
human per son as such, whereas intel lec tual prop erty rights are first and fore most 
means by which States seek to pro vide incen tives for inven tive ness and cre a tiv-
ity, encour age the dis sem i na tion of cre a tive and inno va tive pro duc tions, as well as 
the devel op ment of cul tural iden ti ties, and preserve the integ rity of sci en tific, lit er-
ary, and artis tic pro duc tions for the ben e fit of soci ety as a whole. Intel lec tual prop-
erty rights by con trast are gen er ally of a tem po rary nature, and can be revoked, 
licensed, or assigned to some one else. Gen er ally they may be allo cated, lim ited 
in time and scope, traded, amended, and even for feited, whereas human rights are 
time less expres sions of fun da men tal enti tle ments of the human per son. Whereas 
the human right to ben e fit from the pro tec tion of the moral and mate rial inter ests 
result ing from one’s sci en tific, lit er ary, and artis tic pro duc tions safe guards the per-
sonal link between authors and their cre ations and between peoples, com mu ni ties, 
or other groups and their col lec tive cul tural her i tage, as well as their basic mate rial 
inter ests which are nec es sary to enable authors to enjoy an ade quate stan dard of 
living, in con trast, intel lec tual prop erty regimes pri mar ily pro tect busi ness and cor-
po rate inter ests and invest ments. More over, the scope of pro tec tion of the moral 
and mate rial inter ests of the author pro vided for by Arti cle 15, para 1(c) does not 

1 See UN doc. A/2929, 115, par as 53 and 54.
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nec es sar ily coin cide with what is referred to as intel lec tual prop erty rights under 
national leg is la tion or inter na tional agree ments.

It is there fore impor tant, the Com mit tee empha sised, not to equate intel lec-
tual prop erty rights with the human right rec og nized in Arti cle 15, para 1(c). The 
human right to ben e fit from the pro tec tion of the moral and mate rial inter ests of 
the author is rec og nized in a num ber of inter na tional instru ments. In iden ti cal lan-
guage, Arti cle 27, para 2 of the Universal Dec la ra tion of Human Rights pro vides: 
Every one has the right to the pro tec tion of the moral and mate rial inter ests result-
ing from any sci en tific, lit er ary or artis tic pro duc tion of which he is the author. 
Sim i larly, this right is rec og nized in regional human rights instru ments, such as 
Arti cle 13, para 2, of the Amer i can Dec la ra tion of the Rights and Duties of Man 
of 1948, Arti cle 14, para 1(c) of the Addi tional L Pro to col to the Amer i can Con-
ven tion on Human Rights in the Area of Eco nomic, Social and Cul tural Rights of 
1988 (“Pro to col of San Sal va dor”) and, albeit not explic itly, in Arti cle 1 of Pro-
to col 1 to the Con ven tion for the Pro tec tion of Human Rights and Fun da men tal 
Free doms of 1952 (Euro pean Con ven tion on Human Rights).

The right to ben e fit from the pro tec tion of the moral and mate rial inter ests result-
ing from one’s sci en tific, lit er ary, and artis tic pro duc tions, the Com mit tee added, 
seeks to encour age the active con tri bu tion of cre ators to the arts and sci ences and 
to the pro gress of soci ety as a whole. As such, it is intrin si cally linked to the other 
rights rec og nized in Arti cle 15 of the Cov e nant, i.e., the right to take part in cul-
tural life (Arti cle 15, para 1(a), the right to enjoy the ben e fits of sci en tific research 
and cre a tive activ ity (Arti cle 15, para 3).The rela tion ship between these rights and 
Arti cle 15, para 1 (c), is at the same time mutu ally rein forc ing and recip ro cally lim-
i ta tive….As a mate rial safe guard for the free dom of sci en tific research and cre a tive 
activ ity, guar an teed under Arti cle 15, para 3 and Arti cle 15, para 1 (c), also has an 
eco nomic dimen sion and is, there fore, closely linked to the rights to the oppor tu-
nity to gain one’s living by work which one freely chooses (Arti cle 6, para 1) and to 
ade quate remu ner a tion (Arti cle 7 (a)), and to the human right to an ade quate stan-
dard of living (Arti cle 11, para 1). More over, the real i za tion of Arti cle 15, para 1(c), 
is depen dent on the enjoy ment of other human rights guar an teed in the Inter na tional 
Bill of Human Rights and other inter na tional and regional instru ments, such as the 
right to own prop erty alone as well as in asso ci a tion with oth ers, the free dom of 
expres sion includ ing the free dom to seek, receive and impart infor ma tion and ideas 
of all kinds, the right to the full devel op ment of the human per son al ity, and rights of 
cul tural par tic i pa tion, includ ing cul tural rights or spe cific groups

The Com mit tee con sid ered that only the “author”, namely the cre a tor, whether 
man or woman, indi vid ual or group of indi vid u als, of sci en tific, lit er ary, or artis-
tic pro duc tions, such as, inter alia, writ ers, and artists, can be the ben e fi ciary of 
the pro tec tion of Arti cle 15…Under the exist ing inter na tional treaty pro tec-
tion regimes, legal enti ties are included among the hold ers of intel lec tual prop-
erty rights. How ever, as noted above, their enti tle ments, because of their dif fer ent 
nature, are not pro tec tion at the level of human rights.

Although the word ing of Arti cle 15, para 1(c), gen er ally referred to the indi-
vid ual cre a tor, the right to ben e fit from the pro tec tion of the moral and mate rial 
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inter ests result ing from one’s sci en tific, lit er ary, or artis tic pro duc tions can, 
under cer tain cir cum stances, also be enjoyed by groups of indi vid u als or by 
com mu ni ties.

The Com mit tee has pro vided impor tant clar i fi ca tions on terms such as “Any 
sci en tific, lit er ary or artis tic pro duc tion”, to “Ben e fit from the pro tec tion”, “Moral 
inter ests”, “Mate rial inter ests”, and has indi cated the con di tions for States par ties’ 
com pli ance with Arti cle 15. The Com mit tee fur ther clar i fies issues of: avail abil-
ity, acces si bil ity, qual ity pro tec tion, and non dis crim i na tion and equal treat ment. It 
also elab o rated on the duty of inter na tional coop er a tion.

The Com mit tee con sid ers that Arti cle 15, para 1(c) of the Cov e nant entails at 
least the fol low ing core obli ga tions, which are of imme di ate effect:

(e) “To strike an ade quate bal ance between the effec tive pro tec tion of the moral and mate-
rial inter ests of authors and States par ties’ obli ga tions in rela tion to the rights to food, 
health and edu ca tion, as well as the rights to take part in cul tural life and to enjoy the ben-
e fits of sci en tific pro gress and its appli ca tion, or any other right rec og nized in the 
Cov e nant.”2

The Com mit tee has empha sized that it is par tic u larly incum bent on States’ par-
ties and other actors in a position to assist, to pro vide “inter na tional assis tance and 
coop er a tion, espe cially eco nomic and tech ni cal”, which enable devel op ing coun-
tries to ful fill their obli ga tions. While only States party to the Cov e nant are held 
account able for com pli ance with its pro vi sions, they are nev er the less urged to con-
sider reg u lat ing the respon si bil ity rest ing on the pri vate busi ness sec tor, pri vate 
research insti tu tions, and other non-State actors to respect the rights rec og nized in 
Arti cle 15, para 1 (c) of the Cov e nant.

The Com mit tee has noted that, as mem bers of inter na tional orga ni za tions such 
as WIPO, UNE SCO, the FAO, the WHO, and the WTO, States’ par ties have an 
obli ga tion to take whatever mea sures they can to ensure that the pol i cies and deci-
sions of those orga ni za tions are in con for mity with their obli ga tions under the 
Cov e nant, in par tic u lar the obli ga tions con tained in Arti cle 2, par as 1, 15, 4, 22, 
and 23 con cern ing inter na tional assis tance and pro tec tion.

The obser va tions of the Com mit tee on the duty of inter na tional coop er a tion 
are par tic u larly per ti nent. In its Gen eral Com ment No. 3(1990), the Com mit tee 
had drawn atten tion to the obli ga tion of all States’ par ties to take steps, indi vid-
u ally and through inter na tional assis tance and coop er a tion, espe cially eco nomic 
and tech ni cal, towards the full real i za tion of the rights rec og nized in the Cov e-
nant. It adds that in the spirit of Arti cle 56 of the Char ter of the United Nations, 
as well as the spe cific pro vi sions of the Cov e nant (Art cles 2, par as 1, 15, and 23), 
States’ par ties should rec og nize the essen tial role of inter na tional coop er a tion for 
the achieve ment of the rights rec og nized in the Cov e nant, includ ing the right to 
ben e fit from the pro tec tion of the moral and mate rial inter ests result ing from one’s 

2 WIPO, “The Intel lec tual prop erty sys tem helps strike a bal ance between the inter ests of the 
inno va tor and the pub lic inter est” WIPO, What is Intel lec tual Prop erty. WIPO Pub li ca tion 
No.450(E); ISBN 92-805-1155-4, 3.
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sci en tific, lit er ary, and artis tic pro duc tions, and should com ply with their com mit-
ment to take joint and sep a rate action to that effect. Inter na tional cul tural and sci-
en tific coop er a tion should be car ried out in the com mon inter est of all peoples.

The Com mit tee recalled that, in accor dance with Arti cles 55 and 56 of the 
Char ter of the United Nations, well-estab lished prin ci ples of inter na tional law, and 
the pro vi sions of the Cov e nant itself, inter na tional coop er a tion for devel op ment 
and thus for the real i za tion of eco nomic, social and cul tural rights is an obli ga tion 
of all States’ par ties and, in par tic u lar, of States which are in a position to assist. 
Bear ing in mind the dif fer ent lev els of devel op ment of States’ par ties, it is essen-
tial that any sys tem for the pro tec tion of the moral and mate rial inter ests result ing 
from one’s sci en tific, lit er ary, and artis tic pro duc tions facil i tates and pro motes 
devel op ment coop er a tion, tech nol ogy trans fer, and sci en tific and cul tural coop er a-
tion, while at the same time tak ing due account of the need to preserve bio log i cal 
diver sity.3

Gen eral Com ment 17 of the Com mit tee on Eco nomic, Social and Cul tural 
Rights pro vides a good legal and pol icy frame work for rec on cil ing the rights of 
authors with those of human ity at large. Inter na tional human rights juris pru dence 
on the pro tec tion of the right to life also pro vides a source of guid ance.

10.2  Human Rights Imper a tives: Life, Food, Health,  
Edu ca tion

It was noted above that fun da men tal human rights imper a tives should inform intel-
lec tual prop erty polices and laws. Prin ci ples of inter na tional human rights super vi-
sory bodies that could help guide the devel op ment of a mod ern ised regime for the 
pro tec tion of intel lec tual prop erty rights include Euro pean Court of Human Rights 
pro nounce ment that Arti cle 2 of the Euro pean Con ven tion, imposes an obli ga tion 
upon the state to do ‘all that could have been required of it to pre vent the appli cant’s 
life being avoid ably put at risk’.4 In addi tion, there may be a lia bil ity under Arti cle 2 
where a State places an indi vid ual’s life at risk by deny ing him or her med i cal care 
that is avail able to the gen eral pub lic.5 In Cyprus v. Tur key the Euro pean Court is 
inter preted by some as extend ing the guar an tee of the Arti cle 2 obli ga tion to pro tect 
life in a way that would be in accord with national health care stan dards in Euro-
pean states and indi rectly pro vide a partial, but welcome guar an tee of the right to 
health, which is an estab lished human right. The right to life has been inter preted in 
some national juris dic tions, nota bly India, to cover the qual ity of life as well as 

3 CESCR, Gen eral Com ment 17, E/C.12/GC/17, 12 Jan u ary 2006. http://dac cess-dds-ny.un.org/
doc/UNDOC/GEN/G06/400/60/PDF/G0640060.pdf?Ope nEl e ment. Accessed on 1 June 2012.
4 LCB V. UK,23413/94 ECHR, 9 June 1998.
5 See on this Harris et al. 2009, 42-48.
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mere phys i cal exis tence. On this basis, rights such as the rights to health6 and to 
live li hood7 have been made indi rectly jus ti cia ble through the civil right to life.

On the right to food, the UN Spe cial Rap por teur on the Right to Food and oth ers 
have called atten tion to the dom i nant par a digm of agri cul tural devel op ment which 
favours the strength en ing of IP rights in order to pro mote and reward inno va tion 
by the pri vate sec tor and the pro vi sion of improved seed vari e ties to farm ers in 
order to help them pro duce higher yields. This model may leave out pre cisely 
those who need most to be sup ported. Profit-driven research serves the needs of 
the high-value seg ments of the mar kets, while neglect ing the real needs of the 
poor est and most mar gin al ized groups. A strong role for pub lic invest ment in 
research is there fore required in order to com pen sate this imbal ance.8

On health, a recent report of an expert con sul ta tion on access to med i cines as a 
fun da men tal com po nent of the right to health pointed out that IPRs can, in some 
cases, obstruct access to med i cines “by push ing up the price of med i cines.” The right 
to health “requires a com pany that holds a pat ent on a lifesaving med i cine to make 
use of all the arrange ments at its dis posal to ren der the med i cine acces si ble to all.”9

On the right to edu ca tion, it has been noted that “…the ulti mate objec tive of 
copy right can not be the pro tec tion of cre a tive works for its own sake; copy right 
serves a nobler role in fur ther ing broad pub lic pol icy objec tives, such as the 
advance ment of learn ing.10

10.3  Treaty Rights

Intel lec tual prop erty rights are pro tected under a series of inter na tional trea ties that 
were dis cussed in Chap. 3. Inter na tional treaty law calls for all States’ Par ties to a 
treaty to com ply with their obli ga tions in good faith. Inter na tional treaty law pro-
vides that dis putes in the inter pre ta tion or appli ca tion of a treaty may be dealt with in 
accor dance with pro ce dures pro vided under the treaty, in accor dance with other dis-
pute-set tle ment pro ce dures that the par ties at issue may have agreed to, or in accor-
dance with pro ce dures of equi ta ble set tle ment as pro vided under inter na tional law.

The prob lem that the inter na tional regime for the pro tec tion of intel lec tual 
prop erty rights is fac ing is that lead ing coun tries are mak ing the case that treaty 
pro vi sions should be imple mented in good faith while devel op ing coun tries and 
the human rights com mu nity are assert ing that imple men ta tion of those trea-
ties leads to unfair ness in many instances. There is thus a ten sion between strict 

6 Para mand Ka tar ia v. Union of India (1989) 4 SCC 286.
7 Olga Tel lis v. Bom bay Municipal Corp (1986) AIR 180.
8 De Schutter 2011. See also UN doc.A/64/170, 23 July 2009.
9 UN Doc. A/HRC 17/43: Report of expert con sul ta tion on access to med i cines as a fun da men tal 
com po nent of the right to health.
10 Armstrong et al. 2010, 3.

http://dx.doi.org/10.1007/978-90-6704-900-9_3
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imple men ta tion of treaty rights and the imple men ta tion of basic human rights. The 
treaty revi sion approach is unlikely to be suc cess ful because, for this route to be 
appli ca ble, States’ par ties as a whole would have to be agree able, some thing that is 
unlikely and prob a bly unde sir able.

The Inter na tional Court of Jus tice has indi cated that there may be sit u a tions 
where resort to equi ta ble set tle ment is the appro pri ate route to fol low. In the North 
Sea Con ti nen tal Shelf Cases (1969),11 the Court held that the Par ties were under 
an obli ga tion to act in such a way that in the par tic u lar case, and tak ing all the cir-
cum stances into account, equi ta ble prin ci ples were applied. There was no ques tion 
of the Court’s deci sion being ex ae quo et bono. It was pre cisely a rule of law that 
called for the appli ca tion of equi ta ble prin ci ples.

In the Case Con cern ing the Con ti nen tal Shelf (Lib yan Arab Ja ma hiriya/Malta) 
of 1985,12 the Court noted that the Par ties had agreed that the delim i ta tion of the 
con ti nen tal shelf must be effected by the appli ca tion of equi ta ble prin ci ples in all 
the rel e vant cir cum stances in order to achieve an equi ta ble result. The Court listed 
some of these prin ci ples includ ing the prin ci ple that “equity does not nec es sar ily 
imply equal ity” and that there can be no ques tion of dis trib u tive jus tice.

In the Case Con cern ing the Fron tier Dis pute (Burk in a Faso/Repub lic of Mali), 
of 1986,13 the Cham ber dis cussed the role of equity and held that while it could 
not decide ex ae quo et bono, it could, how ever, have regard to equity infra le gem, 
that is the form of equity which con sti tutes a method of inter pre ta tion of the law in 
force, and which is based on law.

What the above deci sions indi cate is that there may be cir cum stances in which 
equi ta ble prin ci ples can be applied as part of the law or that prin ci ples of equity 
can be called in aid in the practical appli ca tion of the law. What we argue for 
below is not an equi ta ble dis pute set tle ment pro ce dure as such but rather the estab-
lish ment of an inter na tional equity panel within the world intel lec tual prop erty 
regime. The con cept of an equity panel is not one with many prece dents, but we 
think, it would be a help ful approach hav ing regard to the his tory of the intel lec-
tual prop erty regime and the require ments of jus tice in the twenty-first cen tury.

10.4  The Case for an Inter na tional Equity Panel

WIPO has a his tory of tech ni cal arbi tra tion and medi a tion activ i ties.14 Our pro-
posal rec og nizes that they would con tinue to per form their roles. How ever, in our 
view, an Inter na tional Equity Panel could help rec on cile the diver gent inter ests in 

11 North Sea Con ti nen tal Shelf, Judg ment, I.C.J. Reports 1969, p. 3.
12 Tuni sia v. Lib yan Arab Ja ma hiriya, Judg ment, I. C. J. Reports 1985, p. 192.
13 Fron tier Dis pute, Judg ment, I.C.J. Reports 1986, p. 554.
14 WIPO, What is Intel lec tual Prop erty? WIPO Pub li ca tion No. 450(E); ISBN 92-805-1155-4, 
23. See the web site of the WIPO Arbi tra tion and Medi a tion Cen ter, http://www.wipo.int/amc/en/
index.html.
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the world intel lec tual prop erty regime by performing func tions such as the fol low-
ing: Delib er at ing on sub mis sions of alleged ineq uity in the appli ca tion of intel lec-
tual prop erty regimes; Extend ing good offi ces for the res o lu tion of dif fer ences; 
Ren der ing views or advi sory opin ions on issues sub mit ted to it; and Con trib ut ing 
to the devel op ment of equi ta ble prin ci ples for future nego ti a tions of intel lec tual 
prop erty agree ments. We for mu late these in delib er ately gen eral terms. What is 
impor tant is the idea. The details can be worked out in fur ther reflec tions.

An Inter na tional Equity Panel could, on the pro posal of the Direc tor-Gen eral, 
be estab lished by the Assem bly of WIPO, ser viced by the WIPO Sec re tar iat, and 
financed from the WIPO reg u lar bud get.

An Inter na tional Equity Panel would draw upon the fol low ing sources: The rel-
e vant trea ties and agree ments; Inter na tional human rights law; The Juris pru dence 
of the Inter na tional Court of Jus tice; and Prin ci ples of equity found in inter na-
tional law, includ ing inter na tional juris pru dence, and gen eral con sid er ations of jus-
tice in an uneven world.

His tor i cally, equity has played a cen tral role in municipal and regional legal 
sys tems. In English law, for exam ple, equity devel oped along side the com mon law 
in order to atten u ate its rigid i ties and in order to help pro vide jus tice in needy 
cases. The twelve English max ims of equity are leg end ary and pro vide some guid-
ance on prin ci ples that could guide an inter na tional equity panel of the kind being 
sug gested here. The first maxim pro vides that Equity will not suf fer a wrong to be 
with out a rem edy. He who seeks equity must do equity. He who comes to equity 
must come with clean hands. Equal ity is equity and equity looks to the intent 
rather than to the form. Equity imputes an inten tion to ful fill an obli ga tion.15

Jus tice Mar ga ret White of the Supreme Court of Queens land Aus tra lia, has 
noted that ele ments of what we would iden tify as broadly equi ta ble con cepts can 
be found in the ear li est extant records, for exam ple, Hit tite trea ties with their 
neigh bors in the four teenth and thir teenth cen tu ries BC which attempted to pre-
empt dis hon esty in car ry ing out the strict terms of the treaty by spec i fy ing acts of 
bad faith which would be incom pat i ble with the oaths and treaty obli ga tions of the 
par ties. Equity can be iden ti fied in many soci e ties and reli gions even if in dif fer ent 
forms. The Greeks called it clem ency.16 The Romans termed it ae qu itas or equal-
ity. Ancient Chi nese law described it as com pas sion and in Hindu phi los o phy is 
found the doc trine of righ teous ness. In some Islamic schools is tih san is employed 
to avoid undue hard ship from the appli ca tion of the law.

Equity as it has been recog ni sed and devel oped in inter na tional law is most 
closely related to Western legal tra di tions. This is because the body of inter na-
tional law rules was devel oped in Europe after the Peace of West pha lia in 1648 
and the rise of state craft in Europe in the nine teenth cen tury. Jus tice White notes 
Aris to te lian roots of mod ern con cepts of equity in the Western legal tra di tion: The 
uni ver sal ity and com plete ness of the law nec es sar ily included broad con cepts of 

15 See, for example, Snell 2011.
16 White 2004, 104.
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jus tice and equity and, at the same time, “rec og ni tion of the need for sys temic cor-
rec tion of short com ings in the law due, in effect, to that very gen er al ity or uni ver-
sal ity pro vides equity’s roots. Equity, so under stood, entailed and entails 
dis cre tion ary char ac ter is tics both as to its appli ca tion and its extent—an endur ing 
issue both in domes tic and inter na tional law.” Jus tice White called atten tion to the 
influ ence of the great legal the o rists of the sev en teenth cen tury, Gro tius and Pu fen-
dorf, “who included an impor tant place for equity in deal ings between nations. 
Gro tius referred to the Aris to te lian idea of equity as being two fold—being an 
under stand ing of what was right and just as well as in its cor rec tive capac ity to 
mod er ate the gen eral law.”17 By the 1920s, “an unease” arose at “the role of judi-
cial dis cre tion which lay at the heart of the lengthy debates at The Hague in 1920 
by a num ber of jurists, famous in their day, meet ing to advise the Coun cil of the 
League of Nations on the cre a tion of a Per ma nent Court of Inter na tional Jus-
tice.”18 Arti cle 38 of the Stat ute of the Inter na tional Court of Jus tice is gen er ally 
held to be an author i ta tive state ment on the sources of pub lic inter na tional law. It 
pro vides that:

1. The court, whose func tion is to decide in accor dance with inter na tional law such dis-
putes as are sub mit ted to it, shall apply:

a. Inter na tional con ven tions, whether gen eral or par tic u lar, estab lish ing rules expressly 
rec og nized by the con test ing states;

b. Inter na tional cus tom, as evi dence of a gen eral practice accepted as law;
c. The gen eral prin ci ples of law rec og nized by civ i lized nations;
d. Sub ject to the pro vi sions of Arti cle 59, judi cial deci sions and the teach ings of the 

most highly qual i fied pub li cists of the var i ous nations, as subsidiary means for the 
deter mi na tion of rules of law.

Dis cus sion on equity in rela tion to intel lec tual prop erty is a rare phe nom e non 
and needs to be encour aged in light of the devel op ment agenda, calls for a right to 
devel op ment, and the recent pre-nup tials between IPRs and human rights. Aca-
demic treat ment of equity in rela tion to inter na tional IP law is prac ti cally non-
exis tent. One rare exam ple is the dis cus sion of the role of equity in intel lec tual 
prop erty law by Ron ald Dwor kin in 1990 at a con fer ence on the same in Jeru sa-
lem.19 Equity has also arisen in the con text of dis cus sions on genetic resources, 
inter gen er a tional equity in rela tion to sus tain able devel op ment, in rela tion to 
media law and access to knowl edge,20 and in rela tion to tech nol ogy trans fer.21 
Car los Cor rea, a staunch critic of the TRIPS regime, has writ ten on TRIPS in rela-
tion to devel op ment and equity.22 IP should be viewed as a means towards achiev-
ing larger social goals, although they may artic u late these goals dif fer ently. For 

17 Id., 105.
18 Id., 106.
19 Dwor kin 1990. Lenk et al. 2007.
20 Desai 2011, 7.
21 Blum 2002.
22 Cor rea 2004.
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exam ple, a report of the Inter na tional Expert Group on Bio tech nol ogy, Inno va tion, 
and Intel lec tual envis aged a “New IP era where IP is viewed as a ser vant to, and 
not mas ter of, val ues such as equity and fair ness.”23 Tzen Wong has argued that 
“To pro mote social jus tice, pol i cies in IP and devel op ment must take on the con-
cerns of both for mal and infor mal sec tors within nation states, and address the 
inter ests of mar gin al ized groups” such as indig e nous com mu ni ties.24 As seen 
through out this work, there have been dra matic calls by States and non-state actors 
for a more equi ta ble inter na tional IP regime.

Equity is not a stranger to intel lec tual prop erty law. Stat u tory intel lec tual prop erty 
monop o lies are founded on the prin ci ple “that the unau tho rized use of another’s 
intel lec tual labour is an unfair exploi ta tion of it.”25 In UK law, for exam ple, unfair 
com pe ti tion law pro vides for rem e dies such as breach of con fi dence and the tort of 
pass ing off. Where an intel lec tual cre a tion falls outside of stat u tory cat e go ries, it may 
be pro tected in one of three ways: by express or implied con tract, by keep ing it secret 
and, once made pub lic, by the laws of pass ing off. The law of breach of con fi dence, 
rooted in part in the law of equity, cov ers any obli ga tion not to divulge infor ma tion 
which is not gen er ally avail able to the pub lic. Rem e dies include com pen sa tory dam-
age, injunc tion (restrain ing order), and deliv ery-up of unlaw ful mate ri als.

Pass ing off, like breach of con fi dence is a legal rem edy of uncer tain pedigree 
“stem ming from equi ta ble action to restrain the use of a name in cir cum stances in 
which the owner of that name might be exposed to legal actions in the use of his 
name was unchecked.”26 Pass ing off takes place wherever one per son emu lates the 
appear ance, name get-up, or other iden ti fi ca to ry fea tures of another’s busi ness or 
trade prod ucts as to con fuse the pub lic to believe that his or her goods or busi ness 
are those of the other per son. Pass ing off is an ancil lary rem edy to infringe ment of 
stat u tory monop oly and it pro tects the right to enjoy undis turbed the good will in 
one’s busi ness rep u ta tion.27 At the Euro pean level, the EC treaty stip u lates in 
 Arti cle 81 that a fun da men tal goal of the Union is the pre ven tion of anti-com pet i tive 
prac tices. TRIPS Article 8(2) stip u lates that appro pri ate mea sures con sis tent with 
TRIPS “may be needed to pre vent the abuse of intel lec tual prop erty rights by right 
hold ers or the resort to prac tices which unrea son ably restrain trade or adversely 
affect the inter na tional trans fer of tech nol ogy.” As noted ear lier, subsequent to 
TRIPS Arti cle 39, which pro vides for effec tive pro tec tion against unfair com pe ti tion 
related to undis closed infor ma tion, WIPO pub lished the Model Pro vi sions on the 
Pro tec tion Against Unfair Com pe ti tion,28 Arti cle 6 (1) of which stip u lates that,

23 IE GBIIP 2008, 14.
24 Wong 2011.
25 Philips and Firth 2009, 281. See generally Bentley and Sherman 2009, 1003–1061; Kitch 
1998; Philips and Firth 2009, “Breach of Confidence and Passing Off,” 284–306; Schechter 
1999; Woodlaw 2004.
26 Ibid., 278.
27 Ibid.
28 WIPO, Model Pro vi sions on Pro tec tion Against Unfair Com pe ti tion. WIPO Pub li ca tion No. 
832, 1996, 52.
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Any act or practice, in the course of indus trial or com mer cial activ i ties, that results in the 
dis clo sure, acqui si tion or use by oth ers of secret infor ma tion with out the con sent of the 
per sons law fully in con trol of that infor ma tion (here in af ter referred to as the “right ful 
holder”) and in a man ner con trary to hon est com mer cial prac tices shall con sti tute an act 
of unfair com pe ti tion.29

TRIPS Arti cle 8 acknowl edges that IP rights could give rise to anti-com pet i tive 
behav ior by indi vid u als or firms or by con certed prac tices or agree ments and that 
such practice should be pre vented. Whereas com pe ti tion and IPRS are nor mally 
seen as inter de pen dent and not con tra dic tory, com pe ti tion law is also seen as “a 
nec es sary limit to the legal pow ers con ferred by IPRs on the basis that con flicts 
between the two are bound to arise given their dif fer ent objec tives.”30 An UNC-
TAD-ICT SD com men tary on TRIPS and devel op ment has listed three types of 
con flicts that may arise between the pur suit of com pet i tive ness and IPRs. First, IP 
may be used con trary to the objec tives and con di tions of its pro tec tion (mis use). 
Sec ond, mar ket power result ing from intel lec tual prop erty may be used to extend 
the pro tec tion beyond its pur pose, such as to enhance, extend, or abuse monop oly 
power. Third, agree ments on the use or the exploi ta tion of intel lec tual prop erty 
may be con cluded in restraint of trade or adversely affect the trans fer or dis sem i-
na tion of tech nol ogy or other knowl edge (restric tive con tracts or con certed prac-
tice).31 The scope of appli ca tion of Arti cle 8 prin ci ples is restricted to prac tices to 
three kinds: abuse of intel lec tual prop erty rights by rights hold ers, prac tices which 
unrea son ably restrain trade, and prac tices which adversely affect the inter na tional 
trans fer of tech nol ogy.32 Article 8(2) regard ing appro pri ate mea sures to pre vent 
the abuse of IP may be taken into con sid er ation only where the practice is 
“directly and essen tially IPR-related… After all, it is an Agree ment on intel lec tual 
prop erty, not on com pe ti tion law.”33 The UNC TAD–ICT SD com men tary invited 
devel op ing coun tries:

To con sider appro pri ate legal and eco nomic responses to anti com pet i tive prac tices aris ing 
from the abuse or the mis use of IPRs. They can tai lor appli ca tions of their com pe ti tion laws 
as desired for this task, sub ject to the gen eral require ments in TRIPS. Cau tion is in order, 
how ever, because over zeal ous use of com pe ti tion law can increase uncer tainty and limit 
incen tives for invest ment, includ ing by local firms, which in turn, could also raise con tract-
ing costs in tech nol ogy agree ments. Again, a bal ance must be struck between pro mot ing 
mar ket incen tives and the need to limit monop o lis tic and unfair busi ness prac tices.34

29 Ibid.
30 UNC TAD–ICT SD, Resource Book on TRIPS and Devel op ment (Cam bridge, New York: 
Cam bridge Uni ver sity Press, 2005), 540.
31 Ibid., 541. Arti cle 40 of TRIPS addresses anti-com pet i tive prac tices in con trac tual licenses.
32 Ibid., 547.
33 Ibid., 548. Arti cle 40 of TRIPS addresses anti-com pet i tive prac tices in con trac tual licenses 
seems to be a lex spe cial is pro vi sion since it seems to have a nar rower scope of appli ca tion 
than Arti cle 8.2. Mem ber States have to act on licens ing prac tices or con di tions per tain ing to IP 
rights if they have an adverse impact on trade and may impede the trans fer and dis sem i na tion of 
tech nol ogy.
34 Ibid., 554.
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The con cern over the ‘rat chet ing up’ of the min i mum IP stan dards at the inter-
na tional level and the seem ingly “unstop pa ble intel lec tual prop erty blitz krieg” 
prompted Ger ald Dwor kin to exam ine the neces sity of guard ing against exces sive 
pro tec tion which can ham per com pe ti tion with out serv ing any socially use ful pur-
pose.35 He has argued that unfair com pe ti tion is a rem edy “which pro vides an 
oppor tu nity for the courts to explore the proper lim its of intel lec tual prop erty pro-
tec tion.”36 Dwor kin refers to the defi  ni tion of unfair com pe ti tion in a UK case, 
Moor gate Tobacco Co. v. Philip Mor ris (1985), in which Dean J refers to three 
dis tinct ways in which unfair com pe ti tion has been used:

(i) As syn on y mous to the doc trine of pass ing off;
(ii) As a generic name to cover the range of legal and equi ta ble causes of action avail able 

to pro tect a trader against the law ful trad ing activ i ties of a com pet i tor;
(iii) To describe what is claimed to be a new and gen eral cause of action which pro tects a 

trader against dam age caused either by “unfair com pe ti tion” gen er ally, or more par tic-
u larly, by the “mis ap pro pri a tion” of knowl edge or infor ma tion in which he has a 
“quasi-proprietary right”.37

Dwor kin sug gested that the com mon law could adopt the third cat e gory 
approach of a new and gen eral unfair com pe ti tion cause of action “which has the 
capac ity to reach beyond pass ing off and other eco nomic torts.”38 Even if the 
courts have shown a will ing ness to extend the reach of the law to new forms of 
unfair com pe ti tion, such as the tort of pass ing off, he notes resis tance in com mon 
law courts to exten sion to a cause of action based on mis ap pro pri a tion. The scope 
of such an action would need to be fleshed out. The reluc tance to do so stems from 
fears that the del i cate bal ances that Par lia ment and the courts have elab o rated may 
be upset by extend ing the reach of unfair com pe ti tion law too far. At the inter na-
tional level Dwor kin esti mated that com mit ments via Arti cle 10b and TRIPS dem-
on strate scant atten tion to the area of unfair com pe ti tion. The gen eral issue of 
unfair intel lec tual prop erty uses and prac tices at the inter na tional level should bear 
in mind the claims of the right to devel op ment by much of the inter na tional com-
mu nity and the atten dant human rights obli ga tions.

In car ry ing out its work an equity panel can be mind ful of juris pru dence 
ema nat ing from the ICJ, UN human rights bodies, universal treaty-based human 
rights mech a nisms, regional human rights bodies and rel e vant pro nounce ments 
of the TRIPS Coun cil. In par tic u lar it can take cog ni zance of and fur ther refine 
Gen eral Com ment 17 of the CESCR, which has been pro posed as a sound basis 
on which to bridge intel lec tual prop erty and human rights, though it is not with-
out crit i cism as seen ear lier. It can also take into account the crit i cal per spec-
tives of aca demic com men ta tors on the area of human rights and intel lec tual 
prop erty.

35 Dwor kin 2004, p. 175.
36 Ibid., 177.
37 Ibid., 177. Moorgate Tobacco Co. v. Philip Morris, (1985) RPC 219.
38 Ibid., 177.
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10.5  The Pos si ble Need for a WIPO Com mit tee of Experts 
on the Appli ca tion of Norms

Among the inter na tional orga ni za tions of the UN sys tem with foun da tion trea-
ties, the WIPO stands out in its lack of a super vi sory sys tem or of a com mit tee of 
experts to fol low-up on imple men ta tion of the trea ties in accor dance with con tem-
po rary imper a tives. The ILO, one of the old est inter na tional orga ni za tions, has a 
Com mit tee of Experts on the Appli ca tion of Con ven tions and Rec om men da tions. 
It also has a Com mit tee on Free dom of Asso ci a tion.

There may be a case for the estab lish ment of a WIPO Com mit tee of Experts of, 
say, fif teen mem bers, one from each geo graph i cal region oper at ing in the UN sys-
tem, entrusted with func tions such as the fol low ing: the con sid er ation of reports 
from States Par ties to WIPO Con ven tions; under tak ing fact-find ing mis sions to 
States Par ties where called for; con sid er ing a sys tem of indi vid ual peti tions in the 
area of intel lec tual prop erty rights and using its good offi ces in needy cases.

There may also be a case for a WIPO report ing sys tem that would require 
States Par ties to WIPO trea ties to sub mit once every few years reports to the Com-
mit tee of Experts on how the treaty is being imple mented keep ing in mind the 
imper a tives norm of the right to life, the right to devel op ment, and basic human 
rights such as the right to health and the right to edu ca tion, and also keep ing in 
mind the prin ci ples of equity. Over time, com ments and rec om men da tions to par-
tic u lar states, as well as Gen eral Com ments, could help bring the inter na tional pro-
tec tion of intel lec tual prop erty rights in har mony with advance ment of the rights 
of human ity.

Where there are sit u a tions in respect of which it might be help ful to have a fact-
find ing pro cess into how a par tic u lar treaty is being imple mented in the light of 
the imper a tive right to life, the right to devel op ment, and basic human rights three 
mem bers of the Com mit tee of Experts could be man dated to look into par tic u lar 
sit u a tions and to pro vide their find ings and rec om men da tions.

Where indi vid u als or groups are of the view that the intel lec tual prop erty sys-
tem is fail ing to help pro tect their right to life or to devel op ment, or basic rights 
such as health and edu ca tion they should be able to sub mit indi vid ual or group 
peti tions seek ing redress and jus tice. A pro ce dure could be devel oped to accom-
mo date such peti tions and to pro vide for the ren der ing of the views of the Com-
mit tee of Experts together with its rec om men da tions.

10.6  Con clu sion

This chap ter has called atten tion to the com men tary of the Com mit tee on Eco-
nomic, Social and Cul tural Rights on the ram i fi ca tions of the right to enjoy the 
ben e fits of sci en tific and tech no log i cal pro gress. The Com mit tee has also called 
atten tion to the duty of inter na tional coop er a tion under the Char ter of the United 
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Nations. It has also been shown that the thrust of con tem po rary juris pru dence on 
the right to life has placed preventive obli ga tions on gov ern ments as well as posi-
tive obli ga tions regard ing access to med i cines.

A cogent argu ment was rec og nized that the cur rent world intel lec tual prop erty 
regime often oper ates at cross pur poses with the pro tec tion of basic human rights 
such as the rights to food, to health, and to edu ca tion. As the Com mit tee on Eco-
nomic, Social and Cul tural Rights has rec og nized, basic human rights must take 
pre ce dence over con trac tual intel lec tual prop erty rights.

The case for the mod ern i sa tion of the world intel lec tual prop erty regime has 
been rec og nized within WIPO itself and in the wider inter na tional com mu nity.39 
This is a big and com plex task. The basic rule of inter na tional law is pacta sunt 
serv anda—trea ties in force must be observed in good faith. Pending such time as 
there may be mod ern i sa tion of the basic trea ties and agree ments deal ing with 
intel lec tual prop erty rights, there is urgent need to devise approaches and meth ods 
for atten u at ing the rigid i ties of world intel lec tual prop erty law so that it oper ates in 
har mony with the Inter na tional Bill of Human Rights. This is uncharted ter ri tory.

The estab lish ment of an Inter na tional Equity Panel of the kind pre sented in this 
essay would help trace ways for ward, case by case, step by step. To do noth ing 
would be un for give able. Equity indi cates the way for ward. An Inter na tional Equity 
Panel can ren der great ser vice.

39 See WIPO, Vision and Stra te gic Direc tion of the World Intel lec tual Prop erty Orga ni za tion, 
WIPO Pub li ca tion No. 487E, ISBN 92-805-0974-2 (1999), 45–49. “WIPO will need to pro-
gres sively develop new approaches and instru ments for pro tect ing cre a tiv ity, inno va tion and 
knowl edge not so far suf fi ciently cov ered by the exist ing means of pro tec tion, such as tra di tional 
knowl edge and folk lore…Fur ther more, var i ous types of intel lec tual prop erty rights are being 
used in a new frame work…in order to safe guard the rights of intel lec tual prop erty own ers and 
to bal ance those rights with the legit i mate inter ests of the pub lic.” p. 46. “Pos si ble con flicts must 
be addressed…More over, the body of intel lec tual prop erty law must be cod i fied as a resource on 
which all Mem ber States can rely. This will also pro vide a basis to deter mine which areas must 
be strength ened, which bal ances must be main tained, which new bal ances must be achieved, and 
which new ave nues should be explored in shap ing the inter na tional legal frame work for the pro-
tec tion of intel lec tual prop erty.” p. 49.
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This work has argued that the regime of international intellectual property law as it 
exists at the present time, can both contribute to economic growth and develop-
ment and at the same time, stultify such growth through the expropriation of tradi-
tional knowledge and can result in breaches of the rights to life, to health, and to 
food. We have presented the views of thoughtful commentators in countries such 
as India and South Africa identifying deep unfairness and inequity in the current 
regime. One commentator has written about “trading in death”, pleading that 
instead of depriving needy peoples of medicines that they are in dire need of “the 
patent regime in his country, India, should be devised so that the utmost priority is 
granted to securing the people right of access to affordable and quality health care, 
without monopoly”.1

It was suggested that the international intellectual property regime can be made 
fairer and more equitable by adopting the perspectives of human security and in 
this regard this work has relied on the recommendations of the Commission on 
Human Security chaired by Mrs. Sadako Ogata and Nobel laureate Amartya Sen. 
The Commission on Human Security made a powerful case that health and human 
security are central matters of human survival in the twenty-first century and 
that knowledge and technology can make a difference. The challenges included 
the need to make tools and knowledge accessible while promoting incentives and 
structures for the production of new knowledge. Education and knowledge ena-
bled groups to identify common problems and act in solidarity with others. Access 
to information and skills allows people to learn how to address concerns that 
directly affect their security. Knowledge, education, and democratic engagement 
are inseparable—and essential. Human security could be advanced through inter-
national intellectual property laws by creating a more equitable patent regime that 
would secure the efficient development of appropriate drugs and the facilitation of 
their extensive use. A balance was called for in crafting an IP regime that should 
provide equitable access to life-saving essential drugs and vaccines for people 
unable to purchase technologies from the global marketplace.

1 Keayla 2009, p. 33.
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Having examined the fundamentals of the international intellectual property 
regime through the lens of human security, it was shown that in order to make the 
regime fairer and more equitable particular attention will have to be given to mak-
ing sure that heightened protection, especially through ‘Trips-Plus’ agreements, 
does not stifle innovation and does not negate flexibilities in the IP regime that 
would be detrimental to human security. As stated by Michael Kirby, then a mem-
ber of the UNDP’s Global Commission on HIV and the law,

The fundamental problem presented by global intellectual property law is that the struc-
ture of the current regimes was established in much earlier times. It was erected for differ-
ent creations and inventions. With the advent of digital technology and the huge escalation 
in the pace of inventiveness (in part brought about because of the technology itself), the 
obvious need was for a fresh regime. Such a regime would provide much shorter intervals 
of monopoly protection, with larger pre-conditions for the grant, and new and substan-
tial exceptions and qualifications for their exercise. Yet instead of the global community 
developing a new regime, apt to the rapidly advancing technology, the world has persisted 
with attempting to squeeze a new and very large collection of genies into the same inap-
propriate bottles.
The consequence is a serious disharmony in, and hostility toward, intellectual property 
law; a disparity between the letter of that law and what is actually happening in society 
(copyright); and an asserted danger to millions of human lives in the context of present 
pharmaceutical protections and the AIDS and other epidemics (patents)2

Particular issues in need of attention from a human security perspective are as 
follows. First, there is a need to maximize exceptions and limitations under 
Articles 9(2) and (10)(2) of the Berne Convention so as to facilitate access to infor-
mation that ultimately affects the rights to education, to development, and to 
health. A related issue is the ever-expanding scope and duration of copyright pro-
tection that could negatively impact the preceding rights. Further studies are called 
for on this area. Second, there is a need to ensure efficient systems of technology 
transfer. With heightened patent regimes, especially under Trips-plus agreements 
technology transfer arguably has become more expensive.3 In addition, the work-
ing of patents is necessary for them to be of use to society, given that SMEs, which 
comprise the backbone of most economies globally, lack the funds to engage in 
R&D. A related issue is whether intellectual property systems in anyway hinders 
the transfer of environmentally sound technologies, including new plant varieties, 
that may reduce the need for pesticides. As noted earlier, a healthy environment is 
indispensable for every aspect of human security. Third, patent regimes must 
respect the individuals’ fundamental right to health. Patent regimes can play a part 
in providing health security in terms of incentivizing research and development on 
needed medicines. As noted by WIPO’s Director General Gurry, “health is a pre-
condition for the enjoyment of all other things”.4 In addition, States must craft their 
patent regimes carefully so as to maximize flexibilities that exist under the TRIPS 

2 Kirby 2011.
3 UNDP 2008.
4 Gurry 2011.
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Agreement. The potential impact of ‘ill-considered’ drafting of patent laws was 
highlighted by Kealya.5 Fourth, the fundamental right to food is potentially 
affected by the patenting of technology under both the sui generis plant variety 
regime and the patent regime. As the Special Rapporteur on the right to food has 
noted, this bears the potential for the “verticalization” of food production, “as agri-
cultural producers would become dependent on the prices set by companies for the 
seeds on which they have patents and would be denied the traditional right to sell 
and exchange seeds among themselves, as well as to save part of their crops in 
order to retain seeds for the next planting season”.6 The challenges to the world’s 
food supply requires incentives for further research on innovative agricultural solu-
tions and excessive protection of breeders’ rights and patents might discourage 
innovation in the name of rewarding it. In addition, as noted in Chap. 3, both pri-
vatization of biological resources and sovereign claims over such resources may 
lead to greater poverty, exploitation, and undermining of ‘the biological commons’.

The protection of traditional knowledge of indigenous peoples is essential 
to the food security and health of millions of people in the developing world. 
Recognition of the rights of indigenous peoples to such knowledge and related 
genetic resources has been reflected in the adoption of some instruments that were 
discussed in Chap. 8. Devising adequate intellectual property protections must 
pay heed to Article 31 of the Declaration on the Rights of Indigenous Peoples, 
which provides that indigenous persons are entitled without discrimination to 
all human rights recognized in international law. Under Article 31 they have the 
right “to maintain, control, protect and develop their cultural heritage, traditional 
knowledge and traditional cultural expressions, as well as the manifestations of 
their sciences, technologies and cultures, including human and genetic resources, 
seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, 
literatures, designs, sports and traditional games and visual and performing arts”. 
The drafting of instruments for the protection of TK within the GRTKF has been 
guided by certain core principles: the need for a comprehensive treatment of tra-
ditional knowledge; the repression of unfair competition; the principle of rec-
ognition of rights of TK holders; the principle of prior informed consent before 
accessing knowledge of TK holders; the principle of equity and benefit-sharing; 
the principle of regulatory diversity; a principle of adapting the form of protection 
to the nature of TK; a principle of effective and appropriate remedies; a princi-
ple of safeguarding customary uses, which entails the encouragement of the use 
of TK and associated genetic resources; the principle of consistency with access 
and benefit-sharing frameworks for associated genetic resources. These, if ulti-
mately given adequate legal expression, would be consistent with Article 23 of 
the Declaration of Indigenous Peoples Rights, which stipulates that they have “the 
right to determine and develop priorities and strategies for exercising their right to 
development”.

5 Kealya 2009,  29–30.
6 Report of the Special Rapporteur on the right to food, A/63/278, 21 October 2008, para 25.
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The examination of the UN Declaration on the Right to Development suggests 
that the content of this declaration can guide future international policies and strat-
egies in the area of intellectual property. There is a solid core content to the right 
to development at the national level that calls for the following: recognition of the 
right to development in the national legal order; taking all necessary measures to 
implement the right to development; formulation of national development poli-
cies in the spirit of the UN declaration; Popular participation; equality of access; 
appropriate economic and social reforms; Eradicating social injustice; halting 
violations of human rights; the role of women in the development process; acting 
on the core content of basic economic and social rights; and fair distribution of 
income. The IP regime must take heed of the need to take all necessary measures 
to implement the right to development and the need to formulate national develop-
ment policies in the spirit of the UN Declaration.

Considerations of human security are rarely to be seen in the policies and strat-
egies of international business organizations. But there is increasing pressure on 
IBOs to take account of the wider community that they serve, beyond their imme-
diate shareholders. It has been suggested that, from the perspective of international 
human rights as a “global public good”, a set of principles to guide business on the 
human rights dimensions of intellectual property might include, inter alia: (1) The 
application of international intellectual property norms should be respectful of 
fundamental human rights such as the right to life, the right to health, to food, and 
to education; (2) In asserting intellectual property rights business should be mind-
ful of a duty of solidarity to humanity as regards the implementation of the right to 
development; and (3) IBOs should pursue IP policies consistent with the principle 
of equity in the international intellectual property regime. As seen in this work, 
multiple stakeholders have made a powerful call for a more equitable IP regime 
and IBOs, in the long run, will need to take this into consideration in their plan-
ning and operations.

The WIPO has an important role to play in creating a more equitable IP regime. 
In order to make the organization more attuned to considerations of human secu-
rity it will be essential to sustain the current integration of developmental aspects 
of IP in all facets of its work. It is also vital to engage actively with the human 
rights community to further interject considerations of equity more firmly in the 
ongoing debates about a more humane IP regime. It was suggested that an interna-
tional equity panel in WIPO would help guide in the modernization and humaniza-
tion of international intellectual property law.

Finally, in this vein, it would be a worthwhile initiative for the Director General 
of the WIPO to empanel a High Level International Commission of Experts to 
study and to present a report on ‘Intellectual Property and Human Security’. Such 
a report could help modernize the regime of international intellectual property 
laws, make the regime fairer and more equitable and help modernize the future 
approaches and strategies of the WIPO and would thus put WIPO squarely back in 
the drivers’ seat in the area of global IP rights.
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Annex A
Declaration on the Right to Development

A/RES/41/128
4 December 1986

The General Assembly,

Bearing in mind the purposes and principles of the Charter of the United 
Nations relating to the achievement of international co-operation in solving inter-
national problems of an economic, social, cultural or humanitarian nature, and in 
promoting and encouraging respect for human rights and fundamental freedoms 
for all without distinction as to race, sex, language or religion,

Recognizing that development is a comprehensive economic, social, cultural 
and political process, which aims at the constant improvement of the well-being 
of the entire population and of all individuals on the basis of their active, free and 
meaningful participation in development and in the fair distribution of benefits 
resulting therefrom,

Considering that under the provisions of the Universal Declaration of Human 
Rights everyone is entitled to a social and international order in which the rights 
and freedoms set forth in that Declaration can be fully realized,

Recalling the provisions of the International Covenant on Economic, Social and 
Cultural Rights and of the International Covenant on Civil and Political Rights,

Recalling further the relevant agreements, conventions, resolutions, recommen-
dations and other instruments of the United Nations and its specialized agencies 
concerning the integral development of the human being, economic and social 
progress and development of all peoples, including those instruments concerning 
decolonization, the prevention of discrimination, respect for and observance of, 
human rights and fundamental freedoms, the maintenance of international peace 
and security and the further promotion of friendly relations and co-operation 
among States in accordance with the Charter,

Recalling the right of peoples to self-determination, by virtue of which they 
have the right freely to determine their political status and to pursue their eco-
nomic, social and cultural development,
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Recalling also the right of peoples to exercise, subject to the relevant provisions 
of both International Covenants on Human Rights, full and complete sovereignty 
over all their natural wealth and resources,

Mindful of the obligation of States under the Charter to promote universal 
respect for and observance of human rights and fundamental freedoms for all 
without distinction of any kind such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other 
status,

Considering that the elimination of the massive and flagrant violations of the 
human rights of the peoples and individuals affected by situations such as those 
resulting from colonialism, neo-colonialism, apartheid, all forms of racism and 
racial discrimination, foreign domination and occupation, aggression and threats 
against national sovereignty, national unity and territorial integrity and threats 
of war would contribute to the establishment of circumstances propitious to the 
development of a great part of mankind,

Concerned at the existence of serious obstacles to development, as well as to 
the complete fulfillment of human beings and of peoples, constituted, inter alia, 
by the denial of civil, political, economic, social and cultural rights, and consid-
ering that all human rights and fundamental freedoms are indivisible and inter-
dependent and that, in order to promote development, equal attention and urgent 
consideration should be given to the implementation, promotion and protection 
of civil, political, economic, social and cultural rights and that, accordingly, the 
promotion of, respect for and enjoyment of certain human rights and fundamen-
tal freedoms cannot justify the denial of other human rights and fundamental 
freedoms,

Considering that international peace and security are essential elements for the 
realization of the right to development,

Reaffirming that there is a close relationship between disarmament and devel-
opment and that progress in the field of disarmament would considerably pro-
mote progress in the field of development and that resources released through 
disarmament measures should be devoted to the economic and social develop-
ment and well-being of all peoples and, in particular, those of the developing 
countries,

Recognizing that the human person is the central subject of the development 
process and that development policy should therefore make the human being the 
main participant and beneficiary of development,

Recognizing that the creation of conditions favourable to the development of 
peoples and individuals is the primary responsibility of their States,

Aware that efforts at the international level to promote and protect human 
rights should be accompanied by efforts to establish a new international economic 
order,

Confirming that the right to development is an inalienable human right and that 
equality of opportunity for development is a prerogative both of nations and of 
individuals who make up nations,

Proclaims the following Declaration on the Right to Development:
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Article 1

1. The right to development is an inalienable human right by virtue of which 
every human person and all peoples are entitled to participate in, contribute 
to, and enjoy economic, social, cultural and political development, in which 
all human rights and fundamental freedoms can be fully realized.

2. The human right to development also implies the full realization of the right 
of peoples to self-determination, which includes, subject to the relevant pro-
visions of both International Covenants on Human Rights, the exercise of 
their inalienable right to full sovereignty over all their natural wealth and 
resources.

Article 2

1. The human person is the central subject of development and should be the 
active participant and beneficiary of the right to development.

2. All human beings have a responsibility for development, individually and col-
lectively, taking into account the need for full respect for their human rights 
and fundamental freedoms as well as their duties to the community, which 
alone can ensure the free and complete fulfilment of the human being, and 
they should therefore promote and protect an appropriate political, social and 
economic order for development.

3. States have the right and the duty to formulate appropriate national develop-
ment policies that aim at the constant improvement of the well-being of the 
entire population and of all individuals, on the basis of their active, free and 
meaningful participation in development and in the fair distribution of the 
benefits resulting therefrom.

Article 3

1. States have the primary responsibility for the creation of national and interna-
tional conditions favourable to the realization of the right to development.

2. The realization of the right to development requires full respect for the prin-
ciples of international law concerning friendly relations and co-operation 
among States in accordance with the Charter of the United Nations.

3. States have the duty to co-operate with each other in ensuring development 
and eliminating obstacles to development. States should realize their rights 
and fulfill their duties in such a manner as to promote a new international eco-
nomic order based on sovereign equality, interdependence, mutual interest 
and co-operation among all States, as well as to encourage the observance and 
realization of human rights.



266 Annex A: Declaration on the Right to Development 

Article 4

1. States have the duty to take steps, individually and collectively, to formulate 
international development policies with a view to facilitating the full realiza-
tion of the right to development.

2. Sustained action is required to promote more rapid development of develop-
ing countries. As a complement to the efforts of developing countries, effec-
tive international co-operation is essential in providing these countries with 
appropriate means and facilities to foster their comprehensive development.

Article 5

States shall take resolute steps to eliminate the massive and flagrant violations 
of the human rights of peoples and human beings affected by situations such as 
those resulting from apartheid, all forms of racism and racial discrimination, 
colonialism, foreign domination and occupation, aggression, foreign interfer-
ence and threats against national sovereignty, national unity and territorial integ-
rity, threats of war and refusal to recognize the fundamental right of peoples to 
self-determination.

Article 6

1. All States should co-operate with a view to promoting, encouraging and 
strengthening universal respect for and observance of all human rights and 
fundamental freedoms for all without any distinction as to race, sex, language 
or religion.

2. All human rights and fundamental freedoms are indivisible and interdepend-
ent; equal attention and urgent consideration should be given to the imple-
mentation, promotion and protection of civil, political, economic, social and 
cultural rights.

3. States should take steps to eliminate obstacles to development resulting from 
failure to observe civil and political rights, as well as economic, social and 
cultural rights.

Article 7

All States should promote the establishment, maintenance and strengthening of 
international peace and security and, to that end, should do their utmost to achieve 
general and complete disarmament under effective international control, as well as 
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to ensure that the resources released by effective disarmament measures are used 
for comprehensive development, in particular that of the developing countries.

Article 8

1. States should undertake, at the national level, all necessary measures for the 
realization of the right to development and shall ensure, inter alia, equal-
ity of opportunity for all in their access to basic resources, education, health 
services, food, housing, employment and the fair distribution of income. 
Effective measures should be undertaken to ensure that women have an active 
role in the development process. Appropriate economic and social reforms 
should be carried out with a view to eradicating all social injustices.

2. States should encourage popular participation in all spheres as an important 
factor in development and in the full realization of all human rights.

Article 9

1. All the aspects of the right to development set forth in the present Declaration 
are indivisible and interdependent and each of them should be considered in 
the context of the whole.

2. Nothing in the present Declaration shall be construed as being contrary to the 
purposes and principles of the United Nations, or as implying that any State, 
group or person has a right to engage in any activity or to perform any act 
aimed at the violation of the rights set forth in the Universal Declaration of 
Human Rights and in the International Covenants on Human Rights.

Article 10

Steps should be taken to ensure the full exercise and progressive enhancement of 
the right to development, including the formulation, adoption and implementation 
of policy, legislative and other measures at the national and international levels.
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•	 End poverty and hunger, universal education, child health, combat HIV/AIDs, 
environmental sustainability. …

•	 Target 8.F: In cooperation with the private sector, make available benefits 
of new technologies, especially information and communications
•	 Demand grows for information and communications technology
•	 Access to the World Wide Web is still closed to the majority of the world’s people
•	 A large gap separates those with high-speed Internet connections, mostly in 

developed nations, and dial-up users

•	 Target 8.E: In cooperation with pharmaceutical companies, provide access 
to affordable essential drugs in developing countries

Millennium summit Declaration:

•	 “We are committed to making the right to development a reality for everyone 
and to freeing the entire human race from want.”

•	 We resolve therefore to create an environment – at the national and global 
levels alike – which is conducive to development and to the elimination of 
poverty.

•	 We resolve further:
•	 To ensure that the benefits of new technologies, especially information and 

communication technologies, in conformity with recommendations contained in 
the ECOSOC 2000 Ministerial Declaration, 6 are available to all.

•	 To halve, by the year 2015, the proportion of the world’s people whose income 
is less than one dollar a day and the proportion of people who suffer from hun-
ger and, by the same date, to halve the proportion of people who are unable to 
reach or to afford safe drinking

•	 To encourage the pharmaceutical industry to make essential drugs more widely 
available and affordable by all who need them in developing countries.1

1 UN Millennium Declaration, A/RES/55/2, 18 September 2000, available at http://www.un.org/
millennium/declaration/ares552e.pdf.

Annex B
Millennium Development Goals

http://www.un.org/millennium/declaration/ares552e.pdf
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General Assembly Resolution 61/295 on 13 September 2007

The General Assembly,
Guided by the purposes and principles of the Charter of the United Nations, 

and good faith in the fulfilment of the obligations assumed by States in accordance 
with the Charter,

Affirming that indigenous peoples are equal to all other peoples, while recog-
nizing the right of all peoples to be different, to consider themselves different, and 
to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of civili-
zations and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocat-
ing superiority of peoples or individuals on the basis of national origin or racial, 
religious, ethnic or cultural differences are racist, scientifically false, legally inva-
lid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be 
free from discrimination of any kind,

Concerned that indigenous peoples have suffered from historic injustices as a 
result of, inter alia, their colonization and dispossession of their lands, territories 
and resources, thus preventing them from exercising, in particular, their right to 
development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights of 
indigenous peoples which derive from their political, economic and social struc-
tures and from their cultures, spiritual traditions, histories and philosophies, espe-
cially their rights to their lands, territories and resources,

Recognizing also the urgent need to respect and promote the rights of indige-
nous peoples affirmed in treaties, agreements and other constructive arrangements 
with States,

Welcoming the fact that indigenous peoples are organizing themselves for polit-
ical, economic, social and cultural enhancement and in order to bring to an end all 
forms of discrimination and oppression wherever they occur,

Annex C
United Nations Declaration on the Rights  
of Indigenous Peoples
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Convinced that control by indigenous peoples over developments affecting 
them and their lands, territories and resources will enable them to maintain and 
strengthen their institutions, cultures and traditions, and to promote their develop-
ment in accordance with their aspirations and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional 
practices contributes to sustainable and equitable development and proper man-
agement of the environment,

Emphasizing the contribution of the demilitarization of the lands and territories 
of indigenous peoples to peace, economic and social progress and development, 
understanding and friendly relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to 
retain shared responsibility for the upbringing, training, education and well-being 
of their children, consistent with the rights of the child,

Considering that the rights affirmed in treaties, agreements and other construc-
tive arrangements between States and indigenous peoples are, in some situations, 
matters of international concern, interest, responsibility and character,

Considering also that treaties, agreements and other constructive arrangements, 
and the relationship they represent, are the basis for a strengthened partnership 
between indigenous peoples and States,

Acknowledging that the Charter of the United Nations, the International 
Covenant on Economic, Social and Cultural Rights (2) and the International 
Covenant on Civil and Political Rights, 2 as well as the Vienna Declaration and 
Programme of Action, (3) affirm the fundamental importance of the right to self-
determination of all peoples, by virtue of which they freely determine their politi-
cal status and freely pursue their economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any peo-
ples their right to self-determination, exercised in conformity with international law,

Convinced that the recognition of the rights of indigenous peoples in this 
Declaration will enhance harmonious and cooperative relations between the State 
and indigenous peoples, based on principles of justice, democracy, respect for 
human rights, non-discrimination and good faith,

Encouraging States to comply with and effectively implement all their obligations 
as they apply to indigenous peoples under international instruments, in particular those 
related to human rights, in consultation and cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to 
play in promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recogni-
tion, promotion and protection of the rights and freedoms of indigenous peoples and 
in the development of relevant activities of the United Nations system in this field,

Recognizing and reaffirming that indigenous individuals are entitled without 
discrimination to all human rights recognized in international law, and that indig-
enous peoples possess collective rights which are indispensable for their existence, 
well-being and integral development as peoples,

Recognizing that the situation of indigenous peoples varies from region 
to region and from country to country and that the significance of national and 
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regional particularities and various historical and cultural backgrounds should be 
taken into consideration,

Solemnly proclaims the following United Nations Declaration on the Rights of 
Indigenous Peoples as a standard of achievement to be pursued in a spirit of part-
nership and mutual respect:

ARTICLE 1

Indigenous peoples have the right to the full enjoyment, as a collective or as 
individuals, of all human rights and fundamental freedoms as recognized in the 
Charter of the United Nations, the Universal Declaration of Human Rights(4) and 
international human rights law.

ARTICLE 2

Indigenous peoples and individuals are free and equal to all other peoples 
and individuals and have the right to be free from any kind of discrimination, in 
the exercise of their rights, in particular that based on their indigenous origin or 
identity.

ARTICLE 3

Indigenous peoples have the right to self-determination. By virtue of that right 
they freely determine their political status and freely pursue their economic, social 
and cultural development.

ARTICLE 4

Indigenous peoples, in exercising their right to self-determination, have the 
right to autonomy or self-government in matters relating to their internal and local 
affairs, as well as ways and means for financing their autonomous functions.

ARTICLE 5

Indigenous peoples have the right to maintain and strengthen their distinct 
political, legal, economic, social and cultural institutions, while retaining their 
right to participate fully, if they so choose, in the political, economic, social and 
cultural life of the State.

ARTICLE 6

Every indigenous individual has the right to a nationality.

ARTICLE 7

1. Indigenous individuals have the rights to life, physical and mental integrity, 
liberty and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace and 
security as distinct peoples and shall not be subjected to any act of geno-
cide or any other act of violence, including forcibly removing children of the 
group to another group.
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ARTICLE 8

1. Indigenous peoples and individuals have the right not to be subjected to 
forced assimilation or destruction of their culture.

2. States shall provide effective mechanisms for prevention of, and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity as 
distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their lands, 
territories or resources;

(c) Any form of forced population transfer which has the aim or effect of violat-
ing or undermining any of their rights;

(d) Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promote or incite racial or ethnic dis-

crimination directed against them.

ARTICLE 9

Indigenous peoples and individuals have the right to belong to an indigenous 
community or nation, in accordance with the traditions and customs of the com-
munity or nation concerned.

No discrimination of any kind may arise from the exercise of such a right.

ARTICLE 10

Indigenous peoples shall not be forcibly removed from their lands or territories. 
No relocation shall take place without the free, prior and informed consent of the 
indigenous peoples concerned and after agreement on just and fair compensation 
and, where possible, with the option of return.

ARTICLE 11

1. Indigenous peoples have the right to practise and revitalize their cultural tradi-
tions and customs. This includes the right to maintain, protect and develop the 
past, present and future manifestations of their cultures, such as archaeologi-
cal and historical sites, artefacts, designs, ceremonies, technologies and visual 
and performing arts and literature.

2. States shall provide redress through effective mechanisms, which may include 
restitution, developed in conjunction with indigenous peoples, with respect to 
their cultural, intellectual, religious and spiritual property taken without their free, 
prior and informed consent or in violation of their laws, traditions and customs.

ARTICLE 12

1. Indigenous peoples have the right to manifest, practise, develop and teach 
their spiritual and religious traditions, customs and ceremonies; the right to 
maintain, protect, and have access in privacy to their religious and cultural 
sites; the right to the use and control of their ceremonial objects; and the right 
to the repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial 
objects and human remains in their possession through fair, transparent and 
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effective mechanisms developed in conjunction with indigenous peoples 
concerned.

ARTICLE 13

1. Indigenous peoples have the right to revitalize, use, develop and transmit to 
future generations their histories, languages, oral traditions, philosophies, 
writing systems and literatures, and to designate and retain their own names 
for communities, places and persons.

2. States shall take effective measures to ensure that this right is protected and 
also to ensure that indigenous peoples can understand and be understood in 
political, legal and administrative proceedings, where necessary through the 
provision of interpretation or by other appropriate means.

ARTICLE 14

1. Indigenous peoples have the right to establish and control their educational 
systems and institutions providing education in their own languages, in a 
manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels and 
forms of education of the State without discrimination.

3. States shall, in conjunction with indigenous peoples, take effective measures, 
in order for indigenous individuals, particularly children, including those liv-
ing outside their communities, to have access, when possible, to an education 
in their own culture and provided in their own language.

ARTICLE 15

1. Indigenous peoples have the right to the dignity and diversity of their cultures, 
traditions, histories and aspirations which shall be appropriately reflected in 
education and public information.

2. States shall take effective measures, in consultation and cooperation with the 
indigenous peoples concerned, to combat prejudice and eliminate discrimina-
tion and to promote tolerance, understanding and good relations among indig-
enous peoples and all other segments of society.

ARTICLE 16

1. Indigenous peoples have the right to establish their own media in their own 
languages and to have access to all forms of non-indigenous media without 
discrimination.

2. States shall take effective measures to ensure that State-owned media duly 
reflect indigenous cultural diversity. States, without prejudice to ensuring 
full freedom of expression, should encourage privately owned media to ade-
quately reflect indigenous cultural diversity.

ARTICLE 17

1. Indigenous individuals and peoples have the right to enjoy fully all rights 
established under applicable international and domestic labour law.
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2. States shall in consultation and cooperation with indigenous peoples take spe-
cific measures to protect indigenous children from economic exploitation and 
from performing any work that is likely to be hazardous or to interfere with 
the child’s education, or to be harmful to the child’s health or physical, men-
tal, spiritual, moral or social development, taking into account their special 
vulnerability and the importance of education for their empowerment.

3. Indigenous individuals have the right not to be subjected to any discrimina-
tory conditions of labour and, inter alia, employment or salary.

ARTICLE 18

Indigenous peoples have the right to participate in decision-making in matters 
which would affect their rights, through representatives chosen by themselves in 
accordance with their own procedures, as well as to maintain and develop their 
own indigenous decision-making institutions.

ARTICLE 19

States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their 
free, prior and informed consent before adopting and implementing legislative or 
administrative measures that may affect them.

ARTICLE 20

1. Indigenous peoples have the right to maintain and develop their political, 
economic and social systems or institutions, to be secure in the enjoyment of 
their own means of subsistence and development, and to engage freely in all 
their traditional and other economic activities.

2. Indigenous peoples deprived of their means of subsistence and development 
are entitled to just and fair redress.

ARTICLE 21

1. Indigenous peoples have the right, without discrimination, to the improvement 
of their economic and social conditions, including, inter alia, in the areas of 
education, employment, vocational training and retraining, housing, sanita-
tion, health and social security.

2. States shall take effective measures and, where appropriate, special measures 
to ensure continuing improvement of their economic and social conditions. 
Particular attention shall be paid to the rights and special needs of indigenous 
elders, women, youth, children and persons with disabilities.

ARTICLE 22

1. Particular attention shall be paid to the rights and special needs of indigenous 
elders, women, youth, children and persons with disabilities in the implemen-
tation of this Declaration.

2. States shall take measures, in conjunction with indigenous peoples, to ensure 
that indigenous women and children enjoy the full protection and guarantees 
against all forms of violence and discrimination.
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ARTICLE 23

Indigenous peoples have the right to determine and develop priorities and strat-
egies for exercising their right to development. In particular, indigenous peoples 
have the right to be actively involved in developing and determining health, hous-
ing and other economic and social programmes affecting them and, as far as pos-
sible, to administer such programmes through their own institutions.

ARTICLE 24

1. Indigenous peoples have the right to their traditional medicines and to main-
tain their health practices, including the conservation of their vital medicinal 
plants, animals and minerals.

 Indigenous individuals also have the right to access, without any discrimina-
tion, to all social and health services.

2. Indigenous individuals have an equal right to the enjoyment of the highest 
attainable standard of physical and mental health. States shall take the necessary 
steps with a view to achieving progressively the full realization of this right.

ARTICLE 25

Indigenous peoples have the right to maintain and strengthen their distinctive 
spiritual relationship with their traditionally owned or otherwise occupied and 
used lands, territories, waters and coastal seas and other resources and to uphold 
their responsibilities to future generations in this regard.

ARTICLE 26

1. Indigenous peoples have the right to the lands, territories and resources which 
they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, ter-
ritories and resources that they possess by reason of traditional ownership or other 
traditional occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and 
resources.

 Such recognition shall be conducted with due respect to the customs, tradi-
tions and land tenure systems of the indigenous peoples concerned.

ARTICLE 27

States shall establish and implement, in conjunction with indigenous peoples con-
cerned, a fair, independent, impartial, open and transparent process, giving due rec-
ognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to 
recognize and adjudicate the rights of indigenous peoples pertaining to their lands, 
territories and resources, including those which were traditionally owned or otherwise 
occupied or used. Indigenous peoples shall have the right to participate in this process.

ARTICLE 28

1. Indigenous peoples have the right to redress, by means that can include res-
titution or, when this is not possible, just, fair and equitable compensation, 
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for the lands, territories and resources which they have traditionally owned 
or otherwise occupied or used, and which have been confiscated, taken, occu-
pied, used or damaged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned, compensation 
shall take the form of lands, territories and resources equal in quality, size and 
legal status or of monetary compensation or other appropriate redress.

ARTICLE 29

1. Indigenous peoples have the right to the conservation and protection of the envi-
ronment and the productive capacity of their lands or territories and resources. 
States shall establish and implement assistance programmes for indigenous peo-
ples for such conservation and protection, without discrimination.

2. States shall take effective measures to ensure that no storage or disposal of 
hazardous materials shall take place in the lands or territories of indigenous 
peoples without their free, prior and informed consent.

3. States shall also take effective measures to ensure, as needed, that pro-
grammes for monitoring, maintaining and restoring the health of indigenous 
peoples, as developed and implemented by the peoples affected by such mate-
rials, are duly implemented.

ARTICLE 30

1. Military activities shall not take place in the lands or territories of indige-
nous peoples, unless justified by a relevant public interest or otherwise freely 
agreed with or requested by the indigenous peoples concerned.

2. States shall undertake effective consultations with the indigenous peoples 
concerned, through appropriate procedures and in particular through their 
representative institutions, prior to using their lands or territories for military 
activities.

ARTICLE 31

1. Indigenous peoples have the right to maintain, control, protect and develop 
their cultural heritage, traditional knowledge and traditional cultural expres-
sions, as well as the manifestations of their sciences, technologies and cul-
tures, including human and genetic resources, seeds, medicines, knowledge 
of the properties of fauna and flora, oral traditions, literatures, designs, sports 
and traditional games and visual and performing arts. They also have the right 
to maintain, control, protect and develop their intellectual property over such 
cultural heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective measures 
to recognize and protect the exercise of these rights.

ARTICLE 32

1. Indigenous peoples have the right to determine and develop priorities and 
strategies for the development or use of their lands or territories and other 
resources.
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2. States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their 
free and informed consent prior to the approval of any project affecting their 
lands or territories and other resources, particularly in connection with the 
development, utilization or exploitation of mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any 
such activities, and appropriate measures shall be taken to mitigate adverse 
environmental, economic, social, cultural or spiritual impact.

ARTICLE 33

1. Indigenous peoples have the right to determine their own identity or mem-
bership in accordance with their customs and traditions. This does not impair 
the right of indigenous individuals to obtain citizenship of the States in which 
they live.

2. Indigenous peoples have the right to determine the structures and to select the 
membership of their institutions in accordance with their own procedures.

ARTICLE 34

Indigenous peoples have the right to promote, develop and maintain their insti-
tutional structures and their distinctive customs, spirituality, traditions, proce-
dures, practices and, in the cases where they exist, juridical systems or customs, in 
accordance with international human rights standards.

ARTICLE 35

Indigenous peoples have the right to determine the responsibilities of individu-
als to their communities.

ARTICLE 36

1. Indigenous peoples, in particular those divided by international borders, have 
the right to maintain and develop contacts, relations and cooperation, includ-
ing activities for spiritual, cultural, political, economic and social purposes, 
with their own members as well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, shall take 
effective measures to facilitate the exercise and ensure the implementation of 
this right.

ARTICLE 37

1. Indigenous peoples have the right to the recognition, observance and enforce-
ment of treaties, agreements and other constructive arrangements concluded 
with States or their successors and to have States honour and respect such 
treaties, agreements and other constructive arrangements.

2. Nothing in this Declaration may be interpreted as diminishing or eliminating 
the rights of indigenous peoples contained in treaties, agreements and other 
constructive arrangements.
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ARTICLE 38

States in consultation and cooperation with indigenous peoples, shall take the 
appropriate measures, including legislative measures, to achieve the ends of this 
Declaration.

ARTICLE 39

Indigenous peoples have the right to have access to financial and technical 
assistance from States and through international cooperation, for the enjoyment of 
the rights contained in this Declaration.

ARTICLE 40

Indigenous peoples have the right to access to and prompt decision through just 
and fair procedures for the resolution of conflicts and disputes with States or other 
parties, as well as to effective remedies for all infringements of their individual 
and collective rights. Such a decision shall give due consideration to the customs, 
traditions, rules and legal systems of the indigenous peoples concerned and inter-
national human rights.

ARTICLE 41

The organs and specialized agencies of the United Nations system and other 
intergovernmental organizations shall contribute to the full realization of the pro-
visions of this Declaration through the mobilization, inter alia, of financial coop-
eration and technical assistance. Ways and means of ensuring participation of 
indigenous peoples on issues affecting them shall be established.

ARTICLE 42

The United Nations, its bodies, including the Permanent Forum on Indigenous 
Issues, and specialized agencies, including at the country level, and States shall 
promote respect for and full application of the provisions of this Declaration and 
follow up the effectiveness of this Declaration.

ARTICLE 43

The rights recognized herein constitute the minimum standards for the survival, 
dignity and well-being of the indigenous peoples of the world.

ARTICLE 44

All the rights and freedoms recognized herein are equally guaranteed to male 
and female indigenous individuals.

ARTICLE 45

Nothing in this Declaration may be construed as diminishing or extinguishing 
the rights indigenous peoples have now or may acquire in the future.
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ARTICLE 46

1. Nothing in this Declaration may be interpreted as implying for any State, peo-
ple, group or person any right to engage in any activity or to perform any act 
contrary to the Charter of the United Nations or construed as authorizing or 
encouraging any action which would dismember or impair, totally or in part, 
the territorial integrity or political unity of sovereign and independent States.

2. In the exercise of the rights enunciated in the present Declaration, human 
rights and fundamental freedoms of all shall be respected. The exercise of 
the rights set forth in this Declaration shall be subject only to such limitations 
as are determined by law and in accordance with international human rights 
obligations. Any such limitations shall be nondiscriminatory and strictly nec-
essary solely for the purpose of securing due recognition and respect for the 
rights and freedoms of others and for meeting the just and most compelling 
requirements of a democratic society.

3. The provisions set forth in this Declaration shall be interpreted in accordance 
with the principles of justice, democracy, respect for human rights, equality, 
non-discrimination, good governance and good faith.
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Introduction

1. At its Nineteenth Session, held from 18 to 22 July 2011, the Intergovernmental 
Committee on Intellectual Property and Genetic Resources, Traditional 
Knowledge and Folklore (‘the Committee’) requested that document 
WIPO/GRTKF/IC/19/5 (“The Protection of Traditional Knowledge: Draft 
Articles”) be transmitted as a working document to this session of the 
Committee. It further requested that Articles 1, 2, 3 and 6 of the document be 
replaced by the options for those articles, together with their associated com-
ments and policy considerations, as presented to the Committee during the ses-
sion by the facilitators on traditional knowledge, Ms. Andrea Bonnet López 
(Colombia) and Mr. Nicolas Lesieur (Canada). In addition, the “Policy 
Objectives” and “General Guiding Principles” appearing in document 
WIPO/GRTKF/IC/18/5 (“The Protection of Traditional Knowledge: Revised 
Objectives and Principles”) should be added to this document, in the same 
manner that corresponding “Policy Objectives” and “General Guiding 
Principles” appear in document WIPO/GRTKF/IC/19/4 (“The Protection of 
Traditional Cultural Expressions: Draft Articles”).2

 Preparation and structure of this document
2. Pursuant to the decision above:

(a) the “Policy Objectives” and “General Guiding Principles” appearing in docu-
ment WIPO/GRTKF/IC/18/5 (“The Protection of Traditional Knowledge: Revised 
Objectives and Principles”) have been added, in the same manner that correspond-
ing “Policy Objectives” and “General Guiding Principles” appear in document 

2 Draft Report of the Nineteenth Session of the Committee (WIPO/GRTKF/IC/19/12 Prov. 2).

Annex D
The Protection of Traditional Knowledge: Draft 
Articles of the Intergovernmental Committee 
on Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore
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WIPO/GRTKF/IC/19/4 (“The Protection of Traditional Cultural Expressions: Draft 
Articles”);

(b) Articles 1, 2, 3 and 6 of WIPO document WIPO/GRTKF/IC/19/5 (“The Protection of 
Traditional Knowledge: Draft Articles”) have been replaced by the options for those 
articles, together with their associated comments and policy considerations, as pre-
sented by the facilitators at the Nineteenth Session of the Committee; and

(c) Articles 4, 5, 7, 8, 9, 10, 11 and 12 of WIPO document WIPO/GRTKF/IC/19/5 (“The 
Protection of Traditional Knowledge: Draft Articles”) have been retained.

3. The Committee is invited to review and comment on the articles contained in 
the Annex towards developing a revised and updated version thereof.

THE PROTECTION OF TRADITIONAL KNOWLEDGE: DRAFT ARTICLES

POLICY OBJECTIVES (to be discussed at a later stage)

The protection of traditional knowledge should aim to:

Recognize value

(i) recognize the [holistic] nature of traditional knowledge and its intrinsic value, includ-
ing its social, spiritual, [economic], intellectual, scientific, ecological, technological, 
[commercial], educational and cultural value, and acknowledge that traditional knowl-
edge systems are frameworks of ongoing innovation and distinctive intellectual and crea-
tive life that are fundamentally important for indigenous and local communities and have 
equal scientific value as other knowledge systems;

Promote respect

(ii) promote respect for traditional knowledge systems; for the dignity, cultural integrity 
and intellectual and spiritual values of the traditional knowledge holders who conserve, 
develop and maintain those systems; for the contribution which traditional knowledge 
has made in sustaining the livelihoods and identities of traditional knowledge holders; 
and for the contribution which traditional knowledge holders have made to the [con-
servationConservation of the environment] conservation and sustainable use of biodi-
versity, to food security and sustainable agriculture, and to the progress of science and 
technology;

Meet the [actual] rights and needs of holders of traditional knowledge

(iii) be guided by the aspirations and expectations expressed directly by traditional knowl-
edge holders, respect their rights as holders and custodians of traditional knowledge, con-
tribute to their welfare and economic, cultural and social benefit and [reward] recognize 
the value of the contribution made by them to their communities and to the progress of 
science and socially beneficial technology;

Promote conservation and preservation of traditional knowledge

(iv) promote and support the conservation and preservation of traditional knowledge by 
respecting, preserving, protecting and maintaining traditional knowledge systems and 
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providing incentives to the custodians of those knowledge systems to maintain and safe-
guard their knowledge systems;

Empower holders of traditional knowledge and acknowledge the distinctive nature of tra-
ditional knowledge systems

(v) be undertaken in a manner that empowers traditional knowledge holders to protect 
their knowledge by fully acknowledging the distinctive nature of traditional knowledge 
systems and the need to tailor solutions that meet the distinctive nature of such systems, 
bearing in mind that such solutions should be balanced and equitable, should ensure that 
conventional intellectual property regimes operate in a manner supportive of the protec-
tion of traditional knowledge against misuse and misappropriation, and should effectively 
empower associated traditional knowledge holders to exercise due rights and authority 
over their own knowledge;

Support traditional knowledge systems

(vi) respect and facilitate the continuing customary use, development, exchange and 
transmission of traditional knowledge by and between traditional knowledge holders; 
and support and augment customary custodianship of knowledge and associated genetic 
resources, and promote the continued development of traditional knowledge systems;

Contribute to safeguarding traditional knowledge

(vii) while [recognizing the value of a vibrant public domain], contribute to the pres-
ervation and safeguarding of traditional knowledge and the appropriate balance of 
customary and other means for their development, preservation and transmission, and 
promote the conservation, maintenance, application and wider use of traditional knowl-
edge, in accordance with relevant customary practices, norms, laws and understand-
ings of traditional knowledge holders, for the primary and direct benefit of traditional 
knowledge holders in particular, and for the benefit of humanity in general on the 
basis of prior informed consent and the mutually agreed terms with the holders of that 
knowledge;

Repress [unfair and inequitable uses] misappropriation and misuse

(viii) repress the misappropriation of traditional knowledge and other unfair commercial 
and non commercial activities, recognizing the need to adapt approaches for the repres-
sion of misappropriation of traditional knowledge to national and local needs;

Respect for and cooperation with relevant international agreements and processes

(ix) take account of, and operate consistently with, other international and regional 
instruments and processes, in particular regimes that regulate access to and benefit shar-
ing from genetic resources which are associated with that traditional knowledge;

Promote innovation and creativity

(x) encourage, reward and protect tradition based creativity and innovation and enhance 
the internal transmission of traditional knowledge within indigenous and [traditional] 
local communities, including, subject to the consent of the traditional knowledge holders, 
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by integrating such knowledge into educational initiatives among the communities, for the 
benefit of the holders and custodians of traditional knowledge;

Ensure prior informed consent and exchanges based on mutually agreed terms

(xi) ensure the use of traditional knowledge with prior informed consent and exchanges 
based on mutually agreed terms, in coordination with existing international and national 
regimes governing access to genetic resources;

Promote equitable benefit sharing

(xii) promote the fair and equitable sharing and distribution of monetary and non mon-
etary benefits arising from the use of traditional knowledge, in consistency with other 
applicable international regimes, the principle of prior informed consent and including 
through [fair and equitable compensation in special cases where the individual holder is 
not identifiable or the knowledge has been disclosed];

Promote community development and legitimate trading activities

(xiii) if so desired by the holders of traditional knowledge, promote the use of tradi-
tional knowledge for community based development, recognizing the rights of traditional 
and local communities over their knowledge; and promote the development of, and the 
expansion of marketing opportunities for, authentic products of traditional knowledge 
and associated community industries, where traditional knowledge holders seek such 
development and opportunities consistent with their right to freely pursue economic 
development;

Preclude the grant of improper IP rights to unauthorized parties

(xiv) curtail the grant or exercise of improper intellectual property rights over tradi-
tional knowledge and associated genetic resources, by requiring [the creation of digi-
tal libraries of publicly known traditional knowledge and associated genetic resources], 
[in particular, as a condition for the granting of patent rights, that patent applicants 
for inventions involving traditional knowledge and associated genetic resources dis-
close the source and country of origin of those resources, as well as evidence of prior 
informed consent and benefit sharing conditions have been complied with in the country 
of origin];

Enhance transparency and mutual confidence

(xv) enhance certainty, transparency, mutual respect and understanding in relations 
between traditional knowledge holders on the one hand, and academic, commercial, edu-
cational, governmental and other users of traditional knowledge on the other, including 
by promoting adherence to ethical codes of conduct and the principles of free and prior 
informed consent;

Complement protection of traditional cultural expressions

(xvi) operate consistently with protection of traditional cultural expressions and expres-
sions of folklore, respecting that for many traditional communities their knowledge and 
cultural expressions form an indivisible part of their [holistic identity.]
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(i) recognize the holistic nature of traditional knowledge, including its social, spiritual, 
economic, intellectual, educational and cultural importance;

(ii) promote respect for traditional knowledge systems; for the dignity, cultural integrity 
and intellectual and spiritual values of the traditional knowledge holders who con-
serve and maintain those systems;

(iii) meet the actual needs of holders of traditional knowledge;
(iv) promote conservation and preservation of traditional knowledge;
(v) support traditional knowledge systems;
(vi) repress unfair and inequitable uses of traditional knowledge;
(vii) operate consistently with relevant international agreements and processes;
(viii) promote the fair and equitable sharing of benefits arising from the use of traditional 

knowledge;

(ix) enhance transparency and mutual confidence in relations between traditional knowl-
edge holders on the one hand, and academic, commercial, educational, governmental 
and other users of traditional knowledge on the other, including by promoting adher-
ence to ethical codes of conduct and the principles of free and prior informed consent.

GENERAL GUIDING PRINCIPLES (to be discussed at a later stage)

These principles should be respected to ensure that the specific substantive provisions 
concerning protection are equitable, balanced, effective and consistent, and appropriately 
promote the objectives of protection:

(a) Principle of responsiveness to the [needs and expectations of] rights and needs identi-
fied by traditional knowledge holders

(b) Principle of recognition of rights
(c) Principle of effectiveness and accessibility of protection
(d) Principle of flexibility and comprehensiveness
(e) Principle of equity and benefit sharing
(f) Principle of consistency with existing legal systems governing access to associated 

genetic resources
(g) Principle of respect for and cooperation with other international and regional instru-

ments and processes
(h) Principle of respect for customary use and transmission of traditional knowledge
(i) Principle of recognition of the specific characteristics of traditional knowledge
(j) Principle of providing assistance to address the needs of traditional knowledge holders

ARTICLE 1

SUBJECT MATTER OF PROTECTION

DEFINITION OF TRADITIONAL KNOWLEDGE

Option 1
1.1 For the purposes of this instrument, the term “traditional knowledge” refers 

to the know-how, skills, innovations, practices, teachings and learning, resulting 
from intellectual activity and developed within a traditional context.

Option 2
1.1 Traditional knowledge is knowledge that is dynamic and evolving, resulting 

from intellectual activities which is passed on from generation to generation and 
includes but is not limited to know-how, skills, innovations, practices, processes 
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and learning and teaching, that subsist in codified, oral or other forms of knowl-
edge systems. Traditional knowledge also includes knowledge that is associated 
with biodiversity, traditional lifestyles and natural resources.

CRITERIA FOR ELIGIBILITY

Option 1
1.2 Protection extends to traditional knowledge that is:

(a) the unique product of or is distinctively associated with beneficiaries as defined in 
Article 2;

(b) collectively generated, shared, preserved and transmitted from generation to genera-
tion; and

(c) integral to the cultural identity of beneficiaries as defined in Article 2;
Alternative
(d) not widely known or used outside the community of the beneficiaries as defined in 

Article 2, for a reasonable period of time with prior informed consent;
or
(d) not widely known or used outside the community of the beneficiaries as defined in 

Article 2, for a reasonable period of time;
(e) not in the public domain;
(f) not protected by an intellectual property right; and
(g) not the application of principles, rules, skills, know-how, practices, and learning nor-

mally and generally well-known.

Option 2
1.2 Protection under this instrument shall extend to traditional knowledge that 

is generated, preserved and transmitted from generation to generation and identi-
fied or associated or linked with the cultural identity of beneficiaries, as defined in 
Article 2.

COMMENTARY ON ARTICLE 1 BY THE FACILITATORS
Option 1: Policy approach

This option contains a simple, narrower definition of TK, along with a more 
detailed list of eligibility criteria.
Option 2: Policy approach

This option contains a more detailed and open-ended definition of TK.
However, the specific choice of terms to denote the protected subject matter is 

left to be determined by national/domestic law.
This option also includes a reference to sacred or secret TK.

Comments on policy approach
With the aim to clean the text, both options exclude any elements that define 

what a beneficiary is. This issue is left in its entirety to Article 2.
In light of comments received, the facilitators kept those two issues that deal 

with secret and sacred TK.
Some delegations have expressed a desire to include a definition of secret TK. 

However, some delegations wondered what the boundaries of sacred TK were, and 
whether this issue should be addressed by this kind of instrument.
Comments on Article 1.2

The text has been streamlined into two options.
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Option 1 maintains the concepts “distinctively”, “collectively” and “cultural 
identity”. The other concepts (such as the public domain and TK that is not widely 
known or used), including as alternatives, need further discussion.

ARTICLE 2

BENEFICIARIES OF PROTECTION

Option 1

Beneficiaries of protection of traditional knowledge, as defined in Article 1, are 
indigenous peoples/communities and local communities.

Option 2
Beneficiaries of protection of traditional knowledge, as defined in Article 1, 

may include:

(a) indigenous peoples/communities;
(b) local communities;
(c) traditional communities;
(d) families;
(e) nations;
(f) individuals within the categories listed above; and
(g) where traditional knowledge is not specifically attributable or confined to an indig-

enous peoples or local community, or it is not possible to identify the community that 
generated it, any national entity determined by domestic law.

COMMENTARY ON ARTICLE 2 BY THE FACILITATORS
Option 1: Policy approach

In this option, “beneficiaries” are indigenous and local communities.
Option 2: Policy approach

In this option, “beneficiaries” include families, nations, and individuals. This 
option reflects the position of countries that do not use the term indigenous peo-
ples or local communities but consider that individuals or families maintain TK.
Comments on policy approach

The facilitators believe that the term “beneficiaries” merits a parallel discussion 
in the TCE and the TK texts.

As a placeholder, the facilitators have reflected in this draft the same texts that 
have been presented by the TCE facilitator.

Option 1 contains the core types of beneficiaries. Option 2 contains additional 
types of beneficiaries that will require further discussion.

ARTICLE 3

SCOPE OF PROTECTION

Option 1
3.1 Adequate and effective legal, policy or administrative measures should be 

provided, as appropriate and in accordance with national law, to:

(a) prevent the unauthorized disclosure, use or other exploitation of [secret] traditional 
knowledge;
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(b) where traditional knowledge is knowingly used outside the traditional context:

(i) acknowledge the source of traditional knowledge and attribute its holders where 
known unless they decide otherwise;

(ii) encourage use of traditional knowledge in a manner that does not disrespect the 
cultural norms and practices of its holders.

(c) encourage traditional knowledge holders and users to establish mutually agreed terms 
addressing approval requirements and the sharing of benefits arising from commercial 
use of that traditional knowledge.

Optional addition
3.2 Beneficiaries, as defined in Article 2, should, according to national law, 

have the following exclusive rights:

(a) enjoy, control, utilize, maintain, develop, preserve and protect their traditional knowledge;
(b) authorize or deny the access and use of their traditional knowledge;
(c) have a fair and equitable share of benefits arising from the commercial use of their 

traditional knowledge based on mutually agreed terms;
(d) prevent misappropriation and misuse, including any acquisition, appropriation, utili-

zation or practice of their traditional knowledge without the establishment of mutually 
agreed terms;

(e) prevent the use of traditional knowledge without acknowledgment and attribution of 
the origin of their traditional knowledge and its holders, where known; and

(f) ensure that the use of the traditional knowledge respects the cultural norms and prac-
tices of the holders.

Option 2
3.1 Member States shall ensure, that the beneficiaries, as defined in Article 2, 

have the following exclusive collective rights to:

(a) enjoy, utilize, maintain, develop, preserve, protect and exclusively control their tradi-
tional knowledge;

(b) authorize or deny the access and use of their traditional knowledge;
(c) have a fair and equitable share of benefits arising from the use of their traditional 

knowledge based on mutually agreed terms;
(d) prevent misappropriation and misuse, including any acquisition, appropriation, utili-

zation or practice of their traditional knowledge without the prior and informed con-
sent of the holders and the establishment of mutually agreed terms;

(e) require, in the application for intellectual property rights involving the use of their tra-
ditional knowledge, the mandatory disclosure of the identity of the traditional knowl-
edge holders and the country of origin, as well as evidence of compliance with prior 
informed consent and benefit-sharing requirements in accordance with domestic law 
or requirements of the country of origin;

(f) prevent the use of traditional knowledge without acknowledging the source and origin 
of that traditional knowledge and its holders, where known;

(g) ensure that the use of the traditional knowledge respects the cultural norms and prac-
tices of the holders.

3.2 For the purposes of this instrument, the term “utilization” in relation to tra-
ditional knowledge shall refer to any of the following acts:

(a) Where the traditional knowledge is a product:

(i) manufacturing, importing, offering for sale, selling, stocking or using the product 
beyond the traditional context;
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(ii) being in possession of the product for the purposes of offering it for sale, selling it 
or using it beyond the traditional context.

(b) Where the traditional knowledge is a process:

(i) making use of the process beyond the traditional context; or
(ii) carrying out the acts referred to under sub-clause (a) with respect to a product that 

is a direct result of the use of the process; or

(c) When traditional knowledge is used for research and development leading to profit-
making or commercial purposes.

3.3 Member States shall provide adequate and effective legal measures to:

(a) ensure the application of the aforementioned rights, taking into account applicable 
domestic law and customary practices;

(b) prevent the unauthorized disclosure, use or other exploitation of traditional 
knowledge;

(c) where traditional knowledge is knowingly used outside the traditional context:

(i) acknowledge the source of traditional knowledge and attribute its holders where 
known unless they decide otherwise;

(ii) encourage use of traditional knowledge in a manner that does not disrespect the cul-
tural norms and practices of its holders;

(iii) encourage, where the traditional knowledge is secret or is not widely known, tradi-
tional knowledge holders and users to establish mutually agreed terms addressing 
approval requirements and the sharing of benefits arising from commercial use of that 
traditional knowledge.

COMMENTARY ON ARTICLE 3 BY THE FACILITATORS
General comments

Article 3, which relates to the scope of protection, proved to be particularly 
challenging to untangle. The facilitators approached this by isolating on the one 
hand the rights of the holders of TK, and on the other, the measures to be taken in 
relation to the protection of TK such as misappropriation.

Informal consultations have confirmed that although the facilitators’ text will be 
helpful to the IGC, if only because it eliminates overlap and repetition, it still falls 
short in drawing clear linkages between the problems related to the protection of 
to TK, and the possible measures to be taken to address these problems.

One suggestion put forward is to restructure the text further by clustering the 
current provisions under four broad approaches: a rights-based approach; a broad 
and flexible framework; targeted provisions for the protection of secret TK; and a 
mixed approach. The co-facilitators consider this suggestion to be interesting and 
encourage the IGC to consider it as it moves forward on this important pillar. They 
also recommend keeping in the text the definition of utilization, recognizing that a 
later stage in the discussion, the IGC may wish to create a separate section in the 
body of the text containing all definitions.
Option 1: Policy approach

The policy approach underlying this option is that Member States should have 
maximum flexibility to define the scope of protection (responsibilities of Member 
States and, in the alternative, the rights of the TK holders).
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Option 2: Policy approach
This policy approach is more detailed and prescriptive, and is a rights-based 

approach with stronger obligations for Member States.
Comments on policy approach
For the purposes of this article, the facilitators have distinguished the rights 

given by the instrument to the TK holders and the actions to be taken by Member 
States to support those rights.

Comments on Article 3.1
In Option 1, the facilitators have created two sub-options. The first one contem-

plates measures to be taken by Member States, while Option 2 contemplates rights 
to be provided to beneficiaries, in addition to the aforementioned measures. This 
mirrors used in the TCE facilitators’ text.

Facilitators have used the term Member States as to avoid pre-judging the 
nature of this instrument

Regarding sub-paragraph e) under option 2, the facilitators wonder whether this 
should be a right given to TK holders or, rather, an obligation for Member States 
like under option 1.

Regarding the country of origin, the facilitators wondered whether it was the 
country of origin of the TK or of the holders of the TK.

The facilitators have suggested to move suggested 3.4 to article 6 since it refers 
to exclusions.

The paragraph referring to the principles of the right to self-determination was 
removed as the facilitators felt it did not deal with scope of protection, and would 
be more appropriate under principles and objectives.

For paragraph 3.2 under Option 3, the facilitators were unsure as to the intent 
of the proposed paragraph and did not include it in the two options.

ARTICLE 4

SANCTIONS, REMEDIES AND EXERCISE OF RIGHTS
4.1 States should/Member States [Contracting Parties shall [undertake to]] 

adopt, [[as appropriate and] in accordance with their legal systems], the measures 
necessary to ensure the application of this instrument.

[Option 1
4.2 Member States shall [/should] ensure that enforcement procedures are 

available under their laws against the [willful or negligent] infringement of the 
protection provided to traditional knowledge under this instrument sufficient to 
constitute a deterrent to further infringements.

Option 2
4.2 Contracting Parties undertake to implement the mechanism.
Accessible, appropriate and adequate criminal, civil and administrative enforce-

ment procedures and dispute resolution mechanisms, border measures, sanctions 
and remedies, shall [should] be available in cases of breach of the protection of the 
traditional knowledge so as to permit effective action against any act of infringe-
ment [misappropriation or misuse] of traditional knowledge, including expeditious 
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remedies which would constitute a deterrent to further infringement [misappropri-
ation or misuse].

4.3. These procedures should be accessible, effective, fair, equitable, adequate 
[appropriate] and not burdensome for holders of traditional knowledge. [They 
should also provide safeguards for legitimate third party interests and the public 
interests.]

4.4 Where a dispute arises between beneficiaries or between beneficiaries and 
users of a traditional knowledge the parties may agree to [each party may [shall] 
be entitled] to refer the issue to an [independent] alternative dispute resolution 
mechanism recognized by international, regional or national law that is most 
suited to the holders of traditional knowledge. The dispute resolution mechanism 
between beneficiaries and users should be assigned to national law when benefi-
ciaries and users are from one country.

4.5 To promote relevant measures for the carrying-out of cultural expertise, that 
take into consideration customary laws, protocols and community procedures for 
the purposes of dispute settlement.

Option 3
4.1 Appropriate legal, policy and/or administrative measures should be pro-

vided to ensure the application of this instrument, including measures to prevent 
willful or negligent harm to the economic and/or moral interests of the beneficiar-
ies sufficient to constitute a deterrent. Where appropriate, sanctions and remedies 
should reflect the sanctions and remedies that indigenous people and local com-
munities would use.

4.2 The means of redress for safeguarding the protection granted by this instru-
ment should be governed by the legislation of the country where the protection is 
claimed.

4.3 Where a dispute arises between beneficiaries or between beneficiaries and 
users of a traditional knowledge each party shall be entitled to refer the issue to 
an [independent] alternative dispute resolution mechanism recognized by interna-
tional, regional or national law.]

ARTICLE 5

ADMINISTRATION OF RIGHTS
The establishment of a national or regional authority or authorities under this 

article is without prejudice to the national law and the right of traditional knowl-
edge owners to administer their rights according to their customary protocols, 
understandings, laws and practices.

In the case that the Member State decides thus that they should establish this 
authority:

5.1 A Member State [contracting party] shall [may] free, prior and informed 
consent of [, in consultation with] the owners [holders] of traditional knowledge in 
accordance with its national law, may establish or appoint an appropriate national 
or regional competent authority or authorities. The functions may include, but 
need not be limited to, the following:
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Alternative
Where so requested by traditional knowledge holders a competent authority 

(regional, national or local) may to the extent authorized by the holders:

(a) disseminate [disseminating] information and promoting practices about traditional 
knowledge and its protection under protection of its beneficiaries;

(b) ascertaining whether free, prior informed consent has been obtained;Alternatives
(b) providing advice to traditional knowledge holders and users on the establishment of 

mutually agreed terms.
(b) applying the rules and procedures of the national legislation regarding prior and 

informed consent and to the fair and equitable sharing of benefits.
(c) supervising fair and equitable benefit-sharing; and
(d) assist [assisting], where possible and appropriate, the owners [holders] of traditional 

knowledge in the use, practice [exercise] and enforcement of their rights over their 
traditional knowledge.

(e) determine whether an act pertaining to traditional knowledge constitutes an infringe-
ment or another act of unfair competition in relation to that knowledge.

5.2 Where traditional knowledge fulfills the criteria under Article 1, and is not 
specifically attributable to or confined to a community, the authority may, with the 
consultation and approval of the traditional knowledge owners [holders] where 
possible, administer the rights of that traditional knowledge.

5.3 The identity of the [competent] national or regional authority or authorities 
shall [/should] be communicated to the WIPO.

5.4 [The establishment of a national or regional authority or authorities under 
this article is without prejudice to the national law and the right of traditional 
knowledge owners [holders] to administer their rights according to their custom-
ary protocols, understandings, laws and practices.]

5.5 The established authority shall include authorities originating from indig-
enous peoples so that they form part of that authority

ARTICLE 6

EXCEPTIONS AND LIMITATIONS

Option 1
6.1 Measures for the protection of traditional knowledge should not restrict, 

according to domestic/national law, the generation, customary use, transmission, 
exchange and development of traditional knowledge by the beneficiaries, within 
and among communities in the traditional and customary context.

6.2 Limitations on protection should extend only to the utilization of traditional 
knowledge taking place outside the membership of the beneficiary community or 
outside traditional or cultural context.

6.3 Member States may adopt appropriate limitations or exceptions under 
domestic/national law, provided that the use of traditional knowledge:

Alternative
6.3 Member States may adopt appropriate limitations or exceptions under 

domestic/national law, with the prior and informed consent of the beneficiaries, 
provided that the use of traditional knowledge:
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(a) acknowledges the beneficiaries, where possible;
(b) is not offensive or derogatory to the beneficiaries; and
(c) is compatible with fair practice.Alternative
(a) does not conflict with the normal utilization of the traditional knowledge by the ben-

eficiaries; and
(b) does not unreasonably prejudice the legitimate interests of the beneficiaries.

6.4 Regardless of whether such acts are already permitted under Article 6.2 or 
not, the following shall be permitted:

(a) the use of traditional knowledge in archives, libraries, museums or cultural institu-
tions for non-commercial cultural heritage purposes, including for preservation, dis-
play, research and presentation should be permitted; and

(b) the creation of an original work of authorship inspired by traditional knowledge.

6.5 There shall be no right to exclude others from using knowledge that:

(a) has been independently created;
(b) derived from sources other than the beneficiary; or
(c) is known outside of the beneficiaries’ community.

6.6 [Secret and sacred traditional knowledge should not be subjected to excep-
tions and limitations.]

Option 2
6.1 Measures for the protection of traditional knowledge should not restrict the 

generation, customary use, transmission, exchange and development of traditional 
knowledge by the beneficiaries, within and among communities in the traditional and 
customary context [consistent with national/domestic laws of the Member States].

6.2 Limitations on protection shall extend only to the utilization of traditional 
knowledge taking place outside the membership of the beneficiary community or 
outside traditional or cultural context.

6.3 Member States may adopt appropriate limitations or exceptions under 
domestic/national law, provided that the use of traditional knowledge:

Alternative
6.3 Member States may adopt appropriate limitations or exceptions under 

domestic/national law, with the prior and informed consent of the beneficiaries, 
provided that the use of traditional knowledge:

(a) acknowledges the beneficiaries, where possible;
(b) is not offensive or derogatory to the beneficiaries; and
(c) is compatible with fair practice.

Alternative

(a) does not conflict with the normal utilization of the traditional knowledge by the ben-
eficiaries; and

(b) does not unreasonably prejudice the legitimate interests of the beneficiaries.

6.4 [Secret and sacred traditional knowledge shall not be subjected to excep-
tions and limitations.]
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COMMENTARY ON ARTICLE 6 BY THE FACILITATORS
Comments
Language was proposed in plenary to the effect that “[t]he independent discovery 

or the independent innovation is based on traditional knowledge, exemptions and lim-
itations should be over traditional knowledge with country of origin.” The facilitators 
chose not to include that language until clarification is obtained from its proponents.

During informal consultations, some delegations questioned whether secret 
and/or sacred TK should be included within the scope of this future instrument. 
All recognized that further discussion was required on this important issue. In the 
meantime, the facilitators have chosen to keep the language related to secret and/
or sacred TK in the text.

ARTICLE 7

TERM OF PROTECTION

[Option 1
Protection of traditional knowledge shall [should] last as long as the traditional 

knowledge fulfills the criteria of eligibility for protection according to Article 1.]

[Option 2
Duration of protection of traditional knowledge varies based upon the charac-

teristics and value of traditional knowledge.]

ARTICLE 8

FORMALITIES

Option 1
8.1 The protection of traditional knowledge should [shall] not be subject to any 

formality.

Option 2
8.1 The protection of traditional knowledge requires some formalities.
[8.2 In the interests of transparency, certainty and the conservation of tradi-

tional knowledge, relevant national authorities may [should/shall] maintain regis-
ters or other records of traditional knowledge.]

ARTICLE 9

TRANSITIONAL MEASURES
9.1 These provisions apply to all traditional knowledge which, at the moment 

of the provisions coming into force, fulfills the criteria set out in Article 1.

Option 1
9.2 The state should ensure the necessary measures to secure the rights 

[acknowledged by national [or] domestic law,] already acquired by third parties in 
accordance with its national law and its international legal obligations.

Option 2
9.2 Continuing acts in respect of traditional knowledge that had commenced 

prior to the coming into force of these provisions and which would not be 
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permitted or which would be otherwise regulated by these provisions, should be 
brought into conformity with these provisions within a reasonable period of time 
after they entry into force [, subject to respect for rights previously acquired by 
third parties in good faith].]

ARTICLE 10

CONSISTENCY WITH THE GENERAL LEGAL FRAMEWORK

Option 1
[10.1 Protection under this instrument shall take account of, and operate con-

sistently with, other international [and regional and national] instruments [and 
processes] [, in particular the Nagoya Protocol on Access to Genetic Resources 
and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the 
Convention on Biological Diversity].]

Option 2
[10.1 [Protection under this instrument should leave intact] and should in no 

way affect the rights or the protection provided for in international legal instru-
ments [, in particular the Nagoya Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits Arising from their Utilization to the 
Convention on Biological Diversity].]

[10.2 Nothing in this instrument may be construed as diminishing or extinguish-
ing the rights that indigenous peoples or local communities [or nations]/beneficiaries 
have now or may acquire in the future.]

Alternative
10.2 In accordance with Article 45 of the United Nations Declaration on the 

Rights of Indigenous Peoples, nothing in this instrument may be construed as 
diminishing or extinguishing the rights that indigenous peoples have now or may 
acquire in the future.

ARTICLE 11

NATIONAL TREATMENT AND OTHER MEANS OF RECOGNIZING FOREIGN 
RIGHTS AND INTERESTS

[The rights and benefits arising from the protection of traditional knowledge 
under national/domestic measures or laws that give effect to these international 
provisions should be available to all eligible beneficiaries who are nationals or res-
idents of a Member State [prescribed country] as defined by international obliga-
tions or undertakings. Eligible foreign beneficiaries should enjoy the same rights 
and benefits as enjoyed by beneficiaries who are nationals of the country of pro-
tection, as well as the rights and benefits specifically granted by these international 
provisions.]

National treatment as to all domestic law or national treatment as to laws spe-
cifically identified to fulfill these principles; or

Reciprocity; or
An appropriate means of recognizing foreign rights holders.
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ARTICLE 12

TRANS-BOUNDARY COOPERATION
In instances where traditional knowledge is located in territories of different 

States/Member States [contracting Parties], those States/Member States [contract-
ing Parties] should [shall] co-operate by taking measures that are supportive of and 
do not run counter to the objectives of this instrument. This cooperation should 
[shall] be done with the participation [and consent]/[and prior informed consent] 
of the traditional knowledge owners [holders].

Parties shall consider the need for modalities of a global mutual benefit sharing 
mechanism to address the fair and equitable sharing of benefits derived from the 
use of traditional knowledge that occurs in transboundary situations for which it is 
not possible to grant or obtain prior informed consent.
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Annex E
Development Agenda of WIPO3

3 WIPO, available at http://www.wipo.int/ip-development/en/agenda/recommendations.html.

The 45 Adopted Recommendations Under the WIPO 
Development Agenda

At the 2007 General Assembly, WIPO Member States adopted 45 recommen-
dations (of the 111 original proposals) made by the Provisional Committee on 
Proposals Related to a WIPO Development Agenda (PCDA). The 45 adopted rec-
ommendations are listed below in the following clusters:

* Recommendations with an asterisk were identified by the 2007 General 
Assembly for immediate implementation

Cluster A: Technical Assistance and Capacity Building

* 1. WIPO technical assistance shall be, inter alia, development-oriented, 
demand-driven and transparent, taking into account the priorities and the special 
needs of developing countries, especially LDCs, as well as the different levels of 
development of Member States and activities should include time frames for com-
pletion. In this regard, design, delivery mechanisms and evaluation processes of 
technical assistance programs should be country specific.

2. Provide additional assistance to WIPO through donor funding, and establish 
Trust-Funds or other voluntary funds within WIPO specifically for LDCs, while 
continuing to accord high priority to finance activities in Africa through budgetary 
and extra-budgetary resources, to promote, inter alia, the legal, commercial, cul-
tural, and economic exploitation of intellectual property in these countries.

* 3 Increase human and financial allocation for technical assistance programs in 
WIPO for promoting a, inter alia, development-oriented intellectual property cul-
ture, with an emphasis on introducing intellectual property at different academic 
levels and on generating greater public awareness on intellectual property.

http://www.wipo.int/ip-development/en/agenda/recommendations.html
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* 4. Place particular emphasis on the needs of small and medium-sized enter-
prises (SMEs) and institutions dealing with scientific research and cultural indus-
tries and assist Member States, at their request, in setting-up appropriate national 
strategies in the field of intellectual property.

5. WIPO shall display general information on all technical assistance activities 
on its website, and shall provide, on request from Member States, details of spe-
cific activities, with the consent of the Member State(s) and other recipients con-
cerned, for which the activity was implemented.

* 6. WIPO’s technical assistance staff and consultants shall continue to be neu-
tral and accountable, by paying particular attention to the existing Code of Ethics, 
and by avoiding potential conflicts of interest. WIPO shall draw up and make 
widely known to the Member States a roster of consultants for technical assistance 
available with WIPO.

* 7. Promote measures that will help countries deal with intellectual property-
related anti-competitive practices, by providing technical cooperation to develop-
ing countries, especially LDCs, at their request, in order to better understand the 
interface between IPRs and competition policies.

8. Request WIPO to develop agreements with research institutions and with 
private enterprises with a view to facilitating the national offices of developing 
countries, especially LDCs, as well as their regional and sub-regional intellectual 
property organizations to access specialized databases for the purposes of patent 
searches.

9. Request WIPO to create, in coordination with Member States, a database 
to match specific intellectual property -related development needs with available 
resources, thereby expanding the scope of its technical assistance programs, aimed 
at bridging the digital divide.

10 To assist Member States to develop and improve national intellectual prop-
erty institutional capacity through further development of infrastructure and other 
facilities with a view to making national intellectual property institutions more 
efficient and promote fair balance between intellectual property protection and the 
public interest. This technical assistance should also be extended to sub-regional 
and regional organizations dealing with intellectual property.

* 11. To assist Member States to strengthen national capacity for protection 
of domestic creations, innovations and inventions and to support development of 
national scientific and technological infrastructure, where appropriate, in accord-
ance with WIPO’s mandate.

* 12. To further mainstream development considerations into WIPO’s sub-
stantive and technical assistance activities and debates, in accordance with its 
mandate.

* 13. WIPO’s legislative assistance shall be, inter alia, development-oriented 
and demand-driven, taking into account the priorities and the special needs of 
developing countries, especially LDCs, as well as the different levels of develop-
ment of Member States and activities should include time frames for completion.

* 14. Within the framework of the agreement between WIPO and the WTO, 
WIPO shall make available advice to developing countries and LDCs, on the 
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implementation and operation of the rights and obligations and the understanding 
and use of flexibilities contained in the TRIPS Agreement.

Cluster B: Norm-setting, flexibilities, public policy  
and public domain

* 15. Norm-setting activities shall:

•	 be inclusive and member-driven;
•	 take into account different levels of development;
•	 take into consideration a balance between costs and benefits;
•	 	be a participatory process, which takes into consideration the interests 

and priorities of all WIPO Member States and the viewpoints of other 
stakeholders, including accredited inter-governmental organizations 
(IGOs) and NGOs; and

•	 be in line with the principle of neutrality of the WIPO Secretariat.

* 16. Consider the preservation of the public domain within WIPO’s normative 
processes and deepen the analysis of the implications and benefits of a rich and 
accessible public domain.

* 17. In its activities, including norm-setting, WIPO should take into account 
the flexibilities in international intellectual property agreements, especially those 
which are of interest to developing countries and LDCs.

* 18. To urge the IGC to accelerate the process on the protection of genetic 
resources, traditional knowledge and folklore, without prejudice to any outcome, 
including the possible development of an international instrument or instruments.

* 19. To initiate discussions on how, within WIPO’s mandate, to further facili-
tate access to knowledge and technology for developing countries and LDCs to 
foster creativity and innovation and to strengthen such existing activities within 
WIPO.

20. To promote norm-setting activities related to IP that support a robust 
public domain in WIPO’s Member States, including the possibility of prepar-
ing guidelines which could assist interested Member States in identifying sub-
ject matters that have fallen into the public domain within their respective 
jurisdictions.

* 21. WIPO shall conduct informal, open and balanced consultations, as appro-
priate, prior to any new norm-setting activities, through a member-driven process, 
promoting the participation of experts from Member States, particularly develop-
ing countries and LDCs.

22. WIPO’s norm-setting activities should be supportive of the development 
goals agreed within the United Nations system, including those contained in the 
Millennium Declaration.

The WIPO Secretariat, without prejudice to the outcome of Member States con-
siderations, should address in its working documents for norm-setting activities, 
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as appropriate and as directed by Member States, issues such as: (a) safeguarding 
national implementation of intellectual property rules (b) links between intellec-
tual property and competition (c) intellectual property -related transfer of technol-
ogy (d) potential flexibilities, exceptions and limitations for Member States and (e) 
the possibility of additional special provisions for developing countries and LDCs.

23. To consider how to better promote pro-competitive intellectual property 
licensing practices, particularly with a view to fostering creativity, innovation and 
the transfer and dissemination of technology to interested countries, in particular 
developing countries and LDCs.

Cluster C: Technology Transfer, Information and Communication 
Technologies (ICT) and Access to Knowledge

24. To request WIPO, within its mandate, to expand the scope of its activities 
aimed at bridging the digital divide, in accordance with the outcomes of the World 
Summit on the Information Society (WSIS) also taking into account the signifi-
cance of the Digital Solidarity Fund (DSF).

25. To explore intellectual property -related policies and initiatives necessary 
to promote the transfer and dissemination of technology, to the benefit of devel-
oping countries and to take appropriate measures to enable developing countries 
to fully understand and benefit from different provisions, pertaining to flexibilities 
provided for in international agreements, as appropriate.

26. To encourage Member States, especially developed countries, to urge their 
research and scientific institutions to enhance cooperation and exchange with 
research and development institutions in developing countries, especially LDCs.

27. Facilitating intellectual property -related aspects of ICT for growth and 
development: Provide for, in an appropriate WIPO body, discussions focused 
on the importance of intellectual property -related aspects of ICT, and its role in 
economic and cultural development, with specific attention focused on assisting 
Member States to identify practical intellectual property -related strategies to use 
ICT for economic, social and cultural development.

28. To explore supportive intellectual property -related policies and measures 
Member States, especially developed countries, could adopt for promoting transfer 
and dissemination of technology to developing countries.

29. To include discussions on intellectual property -related technology transfer 
issues within the mandate of an appropriate WIPO body.

30. WIPO should cooperate with other IGOs to provide to developing coun-
tries, including LDCs, upon request, advice on how to gain access to and make use 
of intellectual property-related information on technology, particularly in areas of 
special interest to the requesting parties.

31. To undertake initiatives agreed by Member States, which contribute to 
transfer of technology to developing countries, such as requesting WIPO to facili-
tate better access to publicly available patent information.
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32. To have within WIPO opportunity for exchange of national and regional 
experiences and information on the links between IPRs and competition policies.

Cluster D: Assessment, Evaluation and Impact Studies

33. To request WIPO to develop an effective yearly review and evaluation 
mechanism for the assessment of all its development-oriented activities, including 
those related to technical assistance, establishing for that purpose specific indica-
tors and benchmarks, where appropriate.

34. With a view to assisting Member States in creating substantial national 
programs, to request WIPO to conduct a study on constraints to intellectual prop-
erty protection in the informal economy, including the tangible costs and ben-
efits of intellectual property protection in particular in relation to generation of 
employment.

* 35. To request WIPO to undertake, upon request of Member States, new stud-
ies to assess the economic, social and cultural impact of the use of intellectual 
property systems in these States.

36. To exchange experiences on open collaborative projects such as the Human 
Genome Project as well as on intellectual property models.

* 37. Upon request and as directed by Member States, WIPO may conduct 
studies on the protection of intellectual property, to identify the possible links and 
impacts between intellectual property and development.

38. To strengthen WIPO’s capacity to perform objective assessments of the 
impact of the organization’s activities on development.

Cluster E: Institutional Matters including Mandate  
and Governance

39. To request WIPO, within its core competence and mission, to assist 
developing countries, especially African countries, in cooperation with relevant 
international organizations, by conducting studies on brain drain and make recom-
mendations accordingly.

40. To request WIPO to intensify its cooperation on IP related issues with 
United Nations agencies, according to Member States’ orientation, in particu-
lar UNCTAD, UNEP, WHO, UNIDO, UNESCO and other relevant international 
organizations, especially the WTO in order to strengthen the coordination for max-
imum efficiency in undertaking development programs.

41. To conduct a review of current WIPO technical assistance activities in the 
area of cooperation and development.

* 42. To enhance measures that ensure wide participation of civil society at 
large in WIPO activities in accordance with its criteria regarding NGO acceptance 
and accreditation, keeping the issue under review.
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43. To consider how to improve WIPO’s role in finding partners to fund and 
execute projects for intellectual property -related assistance in a transparent and 
member-driven process and without prejudice to ongoing WIPO activities.

* 44. In accordance with WIPO’s member-driven nature as a United Nations 
Specialized Agency, formal and informal meetings or consultations relating to 
norm-setting activities in WIPO, organized by the Secretariat, upon request of the 
Member States, should be held primarily in Geneva, in a manner open and trans-
parent to all Members. Where such meetings are to take place outside of Geneva, 
Member States shall be informed through official channels, well in advance, and 
consulted on the draft agenda and program.

Cluster F: Other Issues

45. To approach intellectual property enforcement in the context of broader 
societal interests and especially development-oriented concerns, with a view that 
“the protection and enforcement of intellectual property rights should contribute 
to the promotion of technological innovation and to the transfer and dissemina-
tion of technology, to the mutual advantage of producers and users of technologi-
cal knowledge and in a manner conducive to social and economic welfare, and to 
a balance of rights and obligations”, in accordance with Article 7 of the TRIPS 
Agreement.
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