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IN T RODUCT ION  

    Th is book is about one of the oddest features of our legal system, the near-
complete exemption of baseball from antitrust law. Every other sport—like 
virtually every sort of business—is governed by the antitrust laws, but not 
baseball. In a legal system with no shortage of quirks, this one may be the 
most famous, because it is frequently discussed in the sports media. Most 
sports fans may have only the vaguest sense of what antitrust law is, but if 
they know one thing about it, it is that baseball is exempt. 

 Scarcely anyone believes that baseball’s exemption makes any sense. Th e 
antitrust laws prohibit business competitors from colluding in ways that 
harm consumers—for example, by fi xing prices or reducing output. Ap-
plying antitrust law to sports can raise some diffi  cult questions, but they are 
the same questions in every sport. Th ere is nothing unique about baseball 
that would justify an exemption denied to the other sports. 

 Each team in the major American sports league is a separately owned 
business. Th e teams compete in their games, of course, and they are also 
business competitors in many respects. Th e Mets and the Yankees both sell 
tickets to baseball games, for example, and while there are some customers 
so loyal to one team that they would not be interested in att ending the oth-
er’s games, there are also customers who choose whether to see the Mets or 
the Yankees based on factors like the price of the tickets and the quality of 
the product on the fi eld. All major league baseball teams compete with one 
another to hire players and coaches. In these respects, sports teams diff er 
litt le from grocery stores or auto manufacturers. Th ey are engaged in a 
 competition to off er the best products at the lowest prices, and consumers 
 benefi t from that competition. 
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 In other respects, however, sports are very diff erent from other industries, 
because a sports league cannot long survive without some degree of equality 
among its teams. In most markets, if there is one fi rm that can make a bett er 
product than its competitors, or sell at a lower price than its competitors, the 
fi rm will succeed at its competitors’ expense, and consumers will be the ben-
efi ciaries. Not so in sports. If the Yankees become so much bett er than all the 
other teams that baseball games lose their suspense, baseball will cease to 
be an entertaining product, and all teams, including the Yankees, will suff er. 
A grocery store or an auto manufacturer will strive to do so well that its 
competitors are driven out of business, but if the Yankees’ competitors are 
driven out of business, the Yankees will be out of business too. Meanwhile, 
sports teams have to cooperate on matt ers like playing rules and schedules. 
Agreements among competitors in most industries are harmful to con-
sumers, but in sports, consumers would be harmed by the absence of such 
agreements. If the Mets play by a rule requiring three strikes for an out but 
the Yankees insist on four, or if the Mets and Yankees both show up in Cleve-
land to play the Indians on the same day, the fans would not benefi t. 

 Th ese diff erences between sports and other industries raise some diffi  cult 
antitrust questions. To ensure that players are allocated roughly evenly 
among teams, for instance, is it lawful for a league to have a player draft ? In 
most industries, a draft  for entry-level employees would be a clear violation 
of antitrust law. A computer programmer just out of college can work for 
whichever company off ers her the best package of salary, location, and so on. 
If the soft ware companies colluded to institute a draft  of computer program-
mers, so that a programmer draft ed by Microsoft  had to work at a salary and 
in a city of Microsoft ’s choosing, there would be litt le doubt of the scheme’s 
illegality. Are conditions in sports suffi  ciently diff erent to have a diff erent 
rule? Th e same question could be asked about any number of aspects of the 
sports business, including the location of teams, the licensing of merchan-
dise, the sale of television rights, and so on. Grocery stores cannot collude to 
allow only one company per city. Can sports teams? Movie studios cannot 
collude to sell a single package of broadcast rights to television networks. 
Can sports teams? Th ese are genuinely hard questions. 

 Th e important point is that these diffi  cult antitrust questions are exactly 
the same in baseball as in any other sport. Th ere is no reason that antitrust 
law should treat a draft  of baseball players diff erently from a draft  of football 
players. An agreement to restrict the location of baseball teams raises the 
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same antitrust issue as an agreement to restrict the location of basketball 
teams. Whatever antitrust concerns are implicated by the sale of broadcast 
rights to baseball games are equally implicated by the sale of broadcast 
rights to hockey games. If baseball should have an antitrust exemption, so 
should other sports, and if other sports should be governed by the antitrust 
laws, so should baseball. On this point there is virtually no disagreement. 
As one law professor summarizes the near consensus, “baseball’s unique 
antitrust status  . . .  has been a favorite whipping boy for scholars and jour-
nalists alike . . .  . It has enjoyed almost no support except from the baseball 
hierarchy itself.”   1    

 How is it, then, that baseball came to be the only sport exempt from the 
antitrust laws? Th e exemption’s origin is a 1922 Supreme Court case called 
 Federal Baseball Club of Baltimore v. National League , in which the Court held 
that the federal antitrust laws did not apply to baseball, because these laws 
only governed interstate commerce, and baseball was not a form of inter-
state commerce. Th e issue returned to the Supreme Court again in 1953 and 
once more in 1972, and on both occasions the Court declined to overrule 
 Federal Baseball Club . In the 1972 case,  Flood v. Kuhn , the Court even ex-
panded the exemption by declaring that baseball is exempt not just from 
federal antitrust laws but from state antitrust laws as well. Meanwhile, in two 
cases from the 1950s, one involving boxing and the other football, the Court 
made clear that the exemption is only for baseball, not for sports generally. 
All other sports are governed by the antitrust laws, just like any other busi-
ness. Congress has had the power, all the while, to amend the antitrust laws 
to treat sports equally, but it has done so only to a very limited extent. Th e 
outcome of this combination of activity and inactivity is an exemption just 
for baseball, one that is now nearly a century old. 

 How can we explain the persistence of such a weird state of aff airs?   2    Th e 
most common explanation emphasizes the unique position of baseball in 
American culture. Th e exemption is “explicable as one more example of the 
‘peculiar’ status of baseball as an American enterprise,” concludes one 
 distinguished legal historian. Neither the Court nor Congress has been 
willing to subject baseball to the antitrust laws, another argues, because to 
do so “would imply that the national pastime—the national game—is not 
a game at all.” As one commentator sums up this view, baseball’s special 
treatment “has been diffi  cult to explain from a purely legal analysis. Rather 
it may refl ect baseball’s truly unique status in American culture. Courts and 
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Congress historically have left  this aberration untouched, perhaps even as 
an implicit recognition of baseball as the national pastime.”   3    

 Th is account rests on two observations that are indisputably true. First, 
baseball  does  have a unique status in American culture. Baseball is much 
more than a business, and indeed much more than simply a sport. Baseball 
has a history and social meaning that set it apart from the other sports. A. 
Bartlett  Giamatt i, the Renaissance scholar who briefl y served as commis-
sioner of baseball, may have put it best. Baseball, he wrote, is “the most 
strenuously nostalgic of all our sports, the most traditionally conscious of 
tradition, the most intent on enshrining its rural origins.” Th is has been 
true for a very long time. Th e closest study of the history of federal regula-
tion of professional sports observes that in 1951 baseball already “main-
tained an image in the hearts and minds of Americans as the pastoral, 
innocent, and noble national pastime,” quite unlike the popular image of 
other professional sports.   4    

 And second, baseball’s cultural meaning has given rise to considerable 
sentimentality over the years, especially among older men, some of whom 
have been judges and legislators. As we will see, one can fi nd starry-eyed 
judges professing their love for baseball as far back as 1915, when baseball 
confronted its fi rst antitrust crisis. In more recent times, Harry Blackmun’s 
opinion for the Supreme Court in  Flood v. Kuhn  is famous for its lengthy ode 
to the lore of the game, in a section of the opinion so embarrassing that two 
of Blackmun’s colleagues refused to join it even though they agreed with 
Blackmun’s legal reasoning. Members of Congress, meanwhile, have always 
recognized the political value of being seen as supporters of the national pas-
time. It is not diffi  cult to collect examples of judges and politicians making 
sentimental statements about baseball. 

 Th e argument of this book, however, is that baseball’s cultural status is 
neither the primary reason it originally gained its exemption nor the pri-
mary reason the exemption has persisted for nearly a century. Beyond a 
simple tale of policy preferences, in which powerful judges and legislators 
expressed their passion for baseball by insulating it from antitrust att ack, the 
history of baseball’s antitrust exemption is something more interesting. It is 
a story in which a sophisticated business organization has been able to work 
the levers of the legal system to achieve a result favored by almost no one 
else. For all the well-documented foibles of the owners of major league base-
ball teams, baseball has consistently received and followed smart antitrust 
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advice from sharp lawyers, going all the way back to the 1910s. At the same 
time, it is a story that serves as an arresting reminder of the path-dependent 
nature of the legal system. At each step, judges and legislators made decisions 
that were perfectly sensible when considered one at a time, but this series of 
decisions yielded an outcome that makes no sense at all.      
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1

THE RESERVE CLAUSE  

 Between 1912 and 1922, professional baseball would be barraged with anti-
trust claims—in the press, in Congress, and, most ominously, in the courts. 
By locking up all the best players with perpetual contracts, critics would 
charge, the National and American Leagues had formed a monopoly that 
suppressed competition from other leagues and prevented players from 
earning salaries that refl ected the true value of their labor. For ten years, 
there was a signifi cant chance that either Congress or the courts would force 
baseball to reorganize in a fundamental way. Th e threat would not dissipate 
until 1922, when the Supreme Court held that the Sherman Antitrust Act 
did not apply to professional baseball. 

 Perhaps the most curious thing about this episode is that it took so long 
to begin. Th e labor practices that formed the core of baseball’s monopoly 
were hardly new in the 1910s. Th ey date to 1879, when the owners of the 
National League teams fi rst agreed on what would come to be called the 
reserve clause—the term in player contracts that eff ectively bound a player 
to his team for his entire career. Nothing changed in the 1910s. Nor were 
there any new developments in the law in the 1910s. Th e Sherman Antitrust 
Act had been on the books since 1890, and there was a plausible argument, 
even before then, that baseball was a kind of monopoly prohibited by the 
common law. Th e structure of the baseball business and the relevant law had 



4 • THE  BASEBAL L  T RUST

both been in place for more than twenty years before the antitrust crisis of 
1912–1922. Why were there no antitrust investigations in Congress and no 
antitrust suits fi led before the 1910s? Trust-busting was in the headlines for 
many other sorts of businesses around the turn of the century; why not 
baseball? Certainly, one might think, the players had every incentive to press 
antitrust claims against baseball, as did the various competing leagues that 
sprung up from time to time. Why didn’t they? 

 To answer this question, we need to look closely at the origins and the 
early use of the reserve clause, and particularly at the many court decisions 
between 1890 and 1914 involving the clause. Th e reserve clause was a source 
of considerable controversy in its early years, in the courts and within base-
ball itself. Players, owners, and outside observers disagreed, not just about 
the clause’s merits, but about whether it could be enforced at all.    

  The bugbear of baseball   

 Th e reserve clause would be a standard term in player contracts for nearly a 
century, but it did not start that way. It began instead as an agreement among 
the National League clubs. By the end of the 1879 season, the league’s 
fourth, the teams’ owners could look back on some diffi  cult times. In its fi rst 
season, seven of the eight clubs had lost money, and Philadelphia and New 
York were even expelled for failing to play all their games. Th e second year 
was even worse: the clubs in Hartford, St. Louis, and Louisville all folded at 
the end of the season. Of the eight original teams only three were left , in 
Boston, Chicago, and Cincinnati. Th e league added three new teams for 
1878, in Indianapolis, Milwaukee, and Providence, but Indianapolis and 
Milwaukee lasted only a single season. Four new clubs joined in 1879 to 
restore an eight-team league—Buff alo, Syracuse, Troy, and Cleveland—but 
they were in a precarious position as well. Professional baseball was just not 
a profi table business.   1    

 Th e fi nancial situation was so bleak that representatives of only six of 
the eight clubs showed up at the end-of-year meeting in Buff alo in 1879. 
Syracuse and Cincinnati did not att end: the Syracuse club would go out of 
business before the next season began, and Cincinnati would be expelled 
the year aft er for supplementing its income by selling beer at games in vio-
lation of a league rule. Th e six clubs that did att end were eager to fi nd some 
way to control their costs. “Th e fi nancial results of the past season prove 
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that salaries must come down,” declared league president William Hulbert, 
the president of the Chicago White Stockings. “Th e expenses of many of 
the clubs have far exceeded their receipts, att ributable wholly to high sal-
aries.” Th e teams fi rst considered establishing limits on salaries, but they 
decided that it would be easier if they simply ceased competing with each 
other to hire the best players. Each club was accordingly allowed to reserve 
fi ve of its players for the ensuing season. Th ese fi ve men would “not be 
allowed to sign with any other club without permission,” Hulbert explained. 
“This would prevent unhealthy competition.”   2    Once a club reserved a 
player, the other clubs would treat him as if he were already under contract 
for the 1880 season. 

 Th e players the clubs reserved in the fall of 1879 were, unsurprisingly, the 
best and most highly paid of the era. Th ey included Cap Anson of the White 
Stockings, early in a career in which he would become the fi rst player with 
3,000 hits; Paul Hines of the Providence Grays, the league leader in batt ing 
average and total bases in both 1878 and 1879; and Tommy Bond of the 
Boston Red Caps, who had the league’s lowest earned run average in 1877 
and 1879.   3    

 Th is agreement proved successful in reducing the costs of running a base-
ball team. It “kept salaries within money-making bounds,” explained Alfred 
Spink, founder of  Th e Sporting News , in his 1911 history of the game. Tommy 
Bond, for example, who had earned $2,200 in 1879, received only $1,500 in 
1880. Second baseman Jack Burdock and shortstop Ezra Sutt on, Boston’s 
highest paid players aft er Bond in 1879, saw their 1880 salaries drop from 
$1,800 to $1,500 and $1,200 respectively. In 1881, for the fi rst time, most of 
the clubs made a profi t. Club owners were so pleased that they expanded the 
reserve list to eleven players in 1883, twelve in 1885, and fourteen—an 
entire team—in 1887. Before 1887, the reserve system was included in 
player contracts only indirectly, in a clause that required players to comply 
with league rules, one of which was the reserve rule. Beginning in 1887, it 
was included in contracts explicitly, as a club option to renew the contract 
for the following year. Th e most successful of the competing leagues also 
adopted the reserve clause. Th e American Association, which existed from 
1882 to 1891, reached an 1883 agreement with the National League that 
both leagues would respect the other’s reserve list.   4    Th e American League, 
so named in 1899 aft er several years as a minor league called the Western 
League, reached a similar agreement with the National League in 1903. 
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 Th e result was an unusual system of labor relations, in which players were 
eff ectively bound for life to the teams that fi rst signed them. Every contract 
included a clause allowing the club to renew it for the following year. Once 
renewed, the next year’s contract included a similar clause for the year aft er, 
and so on, for the remainder of a player’s career. Even a player who sat out of 
baseball for a year or more was still controlled by the team with which he last 
played. Charles “Pop” Snyder, for instance, one of the best defensive catchers 
of the period, was on Boston’s initial 1879 reserve list. He refused to play in 
1880 rather than accept the salary he was off ered, but he returned to the 
team in 1881, at the same salary he earned in 1879, when no other club 
would off er a contract.   5    Th e clubs were under no similar obligation binding 
them to their players. Any player could be sold or traded to another club 
without his consent. Players could be released at any time with ten days’ 
notice. Even in the late nineteenth century, when workers throughout the 
economy had few rights enforceable against their employers, baseball stood 
out as a business in which the rules governing labor were conspicuously 
one-sided. 

 Th e reserve clause had critics from the beginning, including many players, 
who saw all too clearly its eff ect in reducing their salaries. “A baseball player 
may double and treble in professional skill and value,”  Life  magazine 
remarked in 1887, “and the principal profi t will accrue, not to the player 
himself, but to the club that has the right to reserve him,” who could sell the 
player to another club. “Such a system is rott en.” Under the reserve clause, 
charged the labor leader Charles Lichtman, “it is possible practically to con-
demn a man to perpetual slavery.” Th e system of annually renewing con-
tracts “would be about as near perpetual employment as you could get.”   6    

 Th e most well known critic of the reserve clause was John Montgomery 
Ward ( fi gure  1.1  ), the star pitcher, shortstop, and manager for the New York 
Giants in the 1880s and early 1890s. Ward possessed a remarkable combina-
tion of talents and interests. He began his career as a pitcher, and led the 
National League in wins and strikeouts in 1879. When pitching wore out his 
arm—he pitched 587 innings in 1879 and 595 innings in 1880—he switched 
to shortstop and was one of the best hitt ers in the league. When the Provi-
dence Grays sold him to the Giants in 1883, Ward enrolled at Columbia Law 
School. He graduated in 1885, and used his legal training to organize and 
lead the fi rst labor union in sports, the Brotherhood of Professional Base 
Ball Players, as well as the short-lived Players’ League, which broke away 
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from the National League in 1890 but lasted only one season. As we will see 
shortly, his litigation against the Giants yielded the fi rst important court 
opinion on the enforceability of the reserve clause. Aft er he retired in 1894, 
Ward remained active in baseball as a lawyer for players and then as presi-
dent and part owner of the Boston Braves.   7    

 In the middle of the 1887 season, while batt ing .338 and leading the 
league with 111 stolen bases, Ward published an article titled “Is the Base-
Ball Player a Chatt el?” in  Lippincott ’s Magazine , a widely read literary 
monthly. He argued that the reserve clause indeed turned players into prop-
erty. “Like a fugitive-slave law, the reserve-rule denies him a harbor or a live-
lihood, and carries him back, bound and shackled, to the club from which he 

      
Figure 1.1: John Montgomery Ward of the Giants, one of the stars of the 1880s and a 
graduate of Columbia Law School, was an eloquent critic of the reserve clause. Ward 
organized the fi rst players’ union and led the Players’ League, which broke away from 
the National League in 1890. The Giants’ lawsuit against Ward was the fi rst to test 
whether the reserve clause was enforceable in court. B-276.59, National Baseball Hall 
of Fame. 
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att empted to escape,” Ward charged. “We have, then, the curious result of a 
contract which on its face is for seven months being binding for life, and 
when the player’s name is once att ached thereto his professional liberty is 
gone forever.” Th e reserve clause “inaugurated a species of serfdom which 
gave one set of men a life-estate in the labor of another,” and gave rise to “the 
manipulation of a traffi  c in players, a sort of speculation in live stock, by 
which they are bought, sold, and transferred like so many sheep.” Ward 
argued that baseball could instead be run like any other business, without 
treating its employees as property.   8       

 Ward was not the fi rst to compare the reserve clause with slavery, and he 
would not be the last. A system in which players were controlled for life, and 
in which they could be bought and sold, did resemble slavery, which had 
been abolished only a few decades earlier. For all their travails, however, 
baseball players earned considerably more than the average American 
worker. Th ey were hardly wealthy by later standards, but they were com-
fortable enough to make complaints of slavery seem a bit incongruous. 
Th eir work, meanwhile, did not seem particularly grueling. “Ward simply 
demanded a pitiful $5,000 to play baseball for the New-York Club this year,” 
one local paper mocked, at a time when the average annual wage for non-
farm employees was only around $460. “Th e labor consists in playing for 
about two hours six times a week, for about six months.” If this was slavery, 
it was a form of slavery most workers would have been happy to accept. By 
the 1880s, the notion that baseball players were enslaved was already being 
satirized in the press. “It would not be a bad idea for the clubs to establish a 
slave-market,” smirked  Puck , the leading humor magazine of the period. 
“Baseball players today are nothing more than slaves,” the  Los Angeles Times  
joked, slaves like Johnny Evers, “who just bought a dandy new car the other 
day,” and Joe Tinker, who “makes about $5000 for fi ve months’ work in 
baseball and $350 a week for his vaudeville sketch of baseball in the winter.” 
Recurring allegations of slavery were enough, though, to make club offi  cials 
circumspect about how they described their transactions. “You have doubt-
less seen, as I have,” A. G. Mills advised Th omas Lynch, “talk about the ‘sale 
and slavery’ of players.” Mills was a former president of the National League; 
Lynch was the current president. “While I would be the last to advocate any 
relaxation of the rules of reservation,” Mills explained, “yet it has seemed to 
me that the terms ‘purchase’ and ‘sale,’ as applied to the transfer of players, 
might wisely be avoided in newspaper talk and eliminated from the rules.”   9    
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 Th e original purpose of the reserve clause, and one clear eff ect of it, was to 
reduce the salaries of players by preventing them from off ering their services 
to the highest bidder. Club offi  cials knew, however, that for public relations 
purposes it would be bett er to rely on other justifi cations. Perhaps the most 
common defense of the reserve clause was that it was necessary to prevent 
the richest clubs from signing all the best players. In an era before games 
were broadcast on radio or television, revenue came almost entirely from 
ticket sales, so clubs in bigger cities had an advantage. Th e National League 
played in cities with widely disparate populations, ranging from New York 
(1.2 million in the 1880 census) and Philadelphia (850,000) all the way 
down to Hartford (42,000). “Th e reserve clause was placed in contracts to 
prevent the wrecking of leagues by competitive bidding,” explained the 
sportswriter Hugh Fullerton, “whereby the richest club could always win.” 
August Herrmann, president of the Cincinnati Reds and longtime president 
of the National Commission (a precursor to the present-day position of 
commissioner of baseball), shared this view, at least in public. “Th e chief 
factor in its adoption,” he testifi ed in one of the antitrust suits of the 1910s, 
“was the resentment by press and patrons in smaller cities at [the] annual 
loss of favorite players” to richer clubs in bigger cities.   10    A commercially suc-
cessful league required a minimum level of competitive balance among the 
teams. From the perspective of club offi  cials, the reserve clause was an essen-
tial means of preserving that balance. 

 Even apart from competitive balance, baseball offi  cials added, there was 
commercial value in preventing teams from raiding other teams for players. 
In his autobiography, Cap Anson recalled this as the primary purpose of the 
reserve clause. Th e earliest years of professional baseball were marred by in-
stances of players jumping from one club to another in the middle of the 
season, a practice called “revolving,” which on occasion caused teams to 
 disband without completing their schedules. By the turn of the century, 
 revolving was a distant memory, and many, including A. G. Mills and the 
infl uential sportswriter Francis Richter, gave the credit to the reserve 
clause.   11    

 Th e reserve clause was also necessary, some argued, to protect the clubs’ 
investments in the players. Players were usually signed when they were 
young and inexperienced. “Th ousands of dollars and years of care and att en-
tion are expended by a club in an endeavor to convert a recruit into a fi n-
ished player,” explained the Arkansas lawyer Charles Jacobson. “Th is would 
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have to be abandoned if, aft er this expense, the services of the player could 
not be reserved by that club.” Th e novelist and baseball fan Charles Stewart 
compared the training of a baseball player with the training of a soldier. As a 
nation claimed the labor of its army, he argued, a club had a similar right in 
the services of its players, as recompense for its investment in their skills. 
“Each of the big clubs is taken in the winter to some favorable clime,— 
possibly Florida or California,—and trained in preparation for the base-ball 
campaign,” Stewart reasoned. “Th is development of a good player consti-
tutes a sort of governmental right in him, and this right is jealously guarded. 
In every way, the handling of the base-ball player, the observation of a prop-
erty right in him, and the expectation of ‘loyalty,’ is comparable to the way of 
a nation with a soldier.”   12    

 None of these arguments was very persuasive. Th e reserve clause was not 
the only way, and was likely not the best way, to assure competitive balance. 
Th e reserve clause permitt ed the poorer clubs to sell players to the richer; the 
only eff ect of the clause was to ensure that the proceeds went to the club’s 
owners rather than to the players themselves. Th e league might instead have 
pooled ticket revenue or used a salary cap, as in many sports today. Another 
option would have been to locate teams only in the largest cities, so revenue 
would have been roughly equivalent for each team. Even with the reserve 
clause, meanwhile, there were usually very large disparities among the teams. 
In 1890, for instance, Pitt sburgh won 23 games and lost 113, while Brooklyn 
was 86–43; in 1895, Louisville was 35–96 while Brooklyn went 87–43. In 
later years, when the composition of the two major leagues remained fi xed 
for long stretches, despite the reserve clause there would be some teams (like 
the New York Yankees) who were nearly always among the best and others 
(like the Washington Senators) who were virtually always among the worst. 

 Th e problems of “revolving” and of recouping investments in players 
could likewise have been handled by other methods. Players could not 
jump to other teams mid-season unless club owners were willing to ignore 
year-long contracts already signed, so a simple agreement to respect exist-
ing contracts would have put an end to revolving. Th ere was no need to 
make contracts perpetual. Th e sums clubs actually invested in early-career 
players—to the extent such “investments” can be disentangled from pay for 
services already at a suffi  ciently high level of skill—were probably never 
very large. Such investments, in any event, could have been recouped by 
using multi-year contracts. 
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 On the other hand, it was equally clear that baseball was much more 
stable and profi table under the reserve clause than it had been before and 
that to some extent the players were sharing in this success. “Th e reserve rule 
has proven to be one of the fundamentals of successful Base Ball control,” 
concluded Albert Spalding, the player turned equipment manufacturer. “It 
is now conceded by all familiar with management to be a requisite of profes-
sional ball.” F. C. Lane, the editor of  Baseball Magazine , conceded that the 
reserve clause brought hardship in individual cases, but considered that on 
balance “the so-called ownership of the player by the magnate has injured 
the few for the greater good of the many. For it has enabled baseball to de-
velop into a huge industry employing thousands of men and paying much 
larger salaries than would otherwise be possible.” “Th e Reserve Clause is the 
bugbear of baseball,” Lane concluded on another occasion. “Criticised with-
out measure, and deserving of criticism, it still remains the foundation of all 
permanent prosperity, the sole dependable source of stability and organiza-
tion in the modern game.”   13    

 Even many of the players were ambivalent. Johnny Evers, the second 
baseman for the Chicago Cubs, was certain that the reserve clause was illegal, 
and even “directly in defi ance of the Constitution and of the Rights of Man,” 
but he reluctantly concluded that it was necessary, “because of the nature of 
the peculiar business” of baseball. “Legally, the baseball player is a slave held 
in bondage,” Evers declared, “but he is the best treated, most pampered slave 
of history.” David Fultz ( fi gure  1.2  ), a lawyer and former player who in 1912 
founded the Fraternity of Professional Baseball Players of America, a short-
lived labor union, summed up the players’ dilemma in his monthly column in 
 Baseball Magazine . “We have given this situation a great deal of thought for a 
number of years,” Fultz explained, “and although realizing the individual 
hardships brought about by the reserve rule, we have never yet been able to 
formulate any substitute for it.”   14    Th e reserve clause reduced the share of the 
pie enjoyed by the players, but many were certain that it also increased the 
overall size of the pie, so its net eff ect on the welfare of players was ambiguous.       

  Invalid and unenforceable   

 Was the reserve clause permissible under the law of contracts? Th e question 
arose in many court cases between 1890 and 1914. Th ese early cases were 
not antitrust challenges. Rather, they were suits by National League clubs 



12 • THE  BASEBAL L  T RUST

(and later, American League clubs as well) against their players for breach of 
contract, in which the players responded by claiming that the reserve clause 
was unenforceable under the common law. Litigation came in waves, each 
wave corresponding to the birth of a competing league that tried to sign 
away players bound by the reserve clause. Without a competing league to 
off er an alternative job, there could be no occasion for asserting that the 
reserve clause was inconsistent with the law of contracts, because a player 
could not sue one of the other National League clubs for failing to make a 
competing off er. “Th e courts possess no power to compel a person to hire 
another,” as one editorialist explained, so a player who hoped to earn more 
with another National League club had no recourse under contract law. 
Only when job opportunities arise outside of the existing structure of 

      
Figure 1.2: The lawyer David Fultz, shown here in his playing days with the New York 
Highlanders (later the Yankees), founded the short-lived Fraternity of Professional 
Baseball Players in 1912. “Although realizing the individual hardships brought about 
by the reserve rule,” Fultz admitted, “we have never yet been able to formulate any 
substitute for it.” BL-4022.99, National Baseball Hall of Fame. 
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 baseball could the reserve clause come under judicial scrutiny. Until then, 
“baseball law is a law unto itself,” the same writer continued, “a collection of 
arbitrary customs, adopted by the baseball men, that are not in accordance 
with common law.”   15    

 A few competing leagues arose between 1890 and 1914, however, so by 
the end of this period there was an elaborate jurisprudence of baseball con-
tracts. Th e cases were not all consistent, but by and large the players won. 
Th e reserve clause was held to be unenforceable more oft en than it was 
enforced. 

 Th e fi rst wave of reserve clause litigation took place in the winter of 
1889–1890, when many of the leading players, led by John Montgomery 
Ward, announced their plans to form the Players’ League for the 1890 sea-
son.   16    Th e Players’ League would have eight teams, all composed mostly of 
players who had spent 1889 under contract with a National League team 
and were thus subject to the reserve clause. Of the fourteen players reserved 
by the second-place Boston Beaneaters (the team that would later be called 
the Braves), for example, ten left  for the Players’ League, including the team’s 
stars, fi rst baseman Dan Brouthers, outfi elder Michael “King” Kelly, and 
pitcher Charley “Old Hoss” Radbourn. Th is “secession movement,” worried 
the sportswriter Henry Chadwick, threatened “to substitute a chaotic con-
dition of things in the professional arena in the place of law and order.”   17    Th e 
National League prepared to fi ght back in the courts. 

 At the November 1889 National League meeting, John Rogers, owner 
of the Philadelphia Phillies, reported that “it is a notorious fact that a 
number of players reserved by League Clubs have declared their intention 
to violate said reserve” to join the Players’ League. Rogers declared that he 
had obtained “the opinions of eminent counsel” that the National League 
clubs had the rights to these players in 1890. Th e owners accordingly 
resolved that the National League would provide fi nancial assistance to 
each club in fi ling suits against defectors, and that the League would form a 
committ ee to provide each club with legal advice.   18    

 From the perspective of the National League clubs, there was litt le point 
in suing the players for money. “Such suits would amount to nothing,” con-
fi ded Arthur Soden, owner of the Boston Beaneaters, “because there would 
be no property to att ach.” Few players were wealthy enough to pay damages. 
Th e only remedy worth the cost of a suit would be an injunction ordering 
the players back to their National League clubs. Here, though, the owners 
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faced an obstacle. American courts, following longstanding English practice, 
consistently refused to order employees to work for their employers. In legal 
jargon, courts did not award specifi c performance of employment contracts. 
Money damages were the only available remedy. “Th e reason of this is ob-
vious,” explained Frederic Jessup Stimson in his treatise on labor law. “Th e 
contract of service is by its nature indefi nite in its terms, and deals not with 
goods or commodities in the ordinary sense, but with a man’s self, his 
abilities or his person. To enforce such a contract against a person’s will 
would be too much like enforcing a contract of slavery.”   19    Th e reserve clause 
thus could not be enforced by compelling players to return to their clubs. 

 Th ere was only one way around this obstacle. While courts would not 
order employees to work for the employer with whom they were under con-
tract, in certain cases courts  would  order employees  not  to work for other 
employers. Th ese were exceptional cases, in which the service provided by 
the employee was so unique and specialized that money damages would not 
be an adequate remedy. Th e most famous example at the time was an Eng-
lish case from 1852 called  Lumley v. Wagner , in which a famous opera singer 
( Johanna Wagner, the composer’s niece) under contract with one theater 
was enjoined from singing at another theater during the term of the con-
tract. A similar case, involving the actress Fanny Morant Smith, had been 
decided in New York in the 1870s. National League club owners were confi -
dent that professional baseball players fell within the same principle, and 
that even if they couldn’t force the players back to their clubs directly, they 
could do so indirectly, by securing injunctions barring the players from 
taking the fi eld for the Players’ League. “Th e most eminent lawyers in New 
York, Chicago and Indianapolis have writt en opinions on the case,” Arthur 
Soden declared. “I read one very lengthy one, in which cases were cited 
bearing on our point, of actors and actresses.” Th e National League was 
planning to fi le one such suit. It would be a highly symbolic suit against the 
ringleader of the players’ revolt: the New York Giants, Soden explained, 
“will sue John M. Ward as a test case.”   20    

 Th e players and the owners of the new Players’ League clubs were equally 
certain that they would prevail. “What shall we do?” asked John Vanderslice, 
the lawyer for the Philadelphia Athletics of the Players’ League. “Why, fi ght 
them in court, of course. And we don’t want any delay about the matt er, either. 
Th e quicker it comes the bett er it will suit us.” Th e players had consulted 
counsel too—men “of world-wide reputation,” Vanderslice insisted—who 
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had bolstered their confi dence. “When we submitt ed a [National] League 
contract to a certain leading lawyer at the Philadelphia bar, and explained 
matt ers to him,” Vanderslice reported, “he snapped his fi ngers and said it was 
not worth the paper it was printed on. ‘Why,’ said he, ‘where is the equivalent? 
Where is the consideration? Th is contract is all one sided . . .  . Do you suppose 
any court will ever uphold such a contract? Never!’” Francis Richter thought 
this argument doomed the reserve clause to extinction. “It is inconceivable 
that the courts will recognize any other interpretation of the clause than the 
one put on it by the players,” he predicted in the pages of  Sporting Life . “If the 
[National] League’s position were sustained it would introduce and legalize 
another form of chatt el slavery in the United States. Th e same clause could be 
introduced into contracts in other forms of business, and the result might be, 
could be, as far as the law would be concerned, a complete sale of employees 
to employers.”   21    

 National League clubs fi led three suits against defecting players in 
December 1889 and January 1890. Two were brought by the Giants, one, as 
promised, against John Montgomery Ward, and the other against star 
catcher Buck Ewing, who was then at the peak of his career. Ward had signed 
on to be the shortstop and manager for the Players’ League’s Brooklyn team, 
to be called the Ward’s Wonders; Ewing had signed with the New York team, 
which the Players’ League defi antly called the Giants, the same name as the 
existing National League club in New York. Th e third suit was fi led by the 
Philadelphia Phillies against young shortstop Bill Hallman, a veteran of only 
one full season, who had left  for Philadelphia’s Players’ League club, the Ath-
letics. All three suits alleged that the players had been under contract for the 
1889 season and were thus, because of the reserve clause, bound to their 
clubs for the 1890 season as well. In all three, the National League clubs 
sought injunctions prohibiting the players from participating in games for 
the Players’ League clubs. 

 Ward’s case was decided fi rst, in January 1890, because it was the only 
one of the three in which the National League club sought a preliminary 
injunction, a temporary order barring Ward from playing for the Players’ 
League until a trial could be held. New York Judge Morgan O’Brien agreed 
with the National League that Ward was a talented enough player to fi t 
within the doctrine of  Lumley v. Wagner . “Between an actor of great histri-
onic ability and a professional base-ball player, of peculiar fi tness and skill to 
fi ll a particular position, no substantial distinction” could be made, O’Brien 
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held. If an enforceable contract existed between Ward and the Giants, there-
fore, O’Brien would have been willing to enjoin Ward from jumping to the 
Players’ League. But was there an enforceable contract for the 1890 season? 
Ward’s 1889 contract included the usual reserve clause, which provided that 
the Giants had the right to reserve Ward for 1890, but said nothing about 
what his 1890 salary would be. In a supplemental agreement signed the 
same day, the Giants promised that if they reserved Ward for 1890, his salary 
would be at least $3,000. Th ese were the only terms to which Ward and the 
Giants had agreed. 

 Judge O’Brien concluded that this was not enough to make an enforce-
able contract for the 1890 season, for two reasons. First, the contract was 
too indefi nite to be enforced. “What does the defendant, Ward, agree to 
do?” the judge asked. “What salary is to be paid him?” Ward was to be paid 
at least $3,000, “but how much more is he to receive? And in case of a dis-
pute between the parties, how is the amount of salary to be determined?” 
Because it lacked defi nite terms, O’Brien held, the reserve clause did not 
create a contract between Ward and the Giants for 1890, but was merely a 
preliminary agreement to make a contract at a later time. Alternatively, the 
judge continued, one could assume that a player’s salary in one year would 
remain the same indefi nitely. Th at assumption would remove the ambiguity 
as to salary, O’Brien concluded, but it would only make the reserve clause 
unenforceable for a diff erent reason—lack of mutuality. Under this prin-
ciple of equity jurisprudence, a plaintiff  could not secure an injunction 
 ordering a defendant to comply with a contract if, under the terms of the 
contract, the defendant lacked the power to secure a comparable injunction 
against the plaintiff . “We have the spectacle presented of a contract which 
binds one party for a series of years and the other party for 10 days,” he 
remarked, “and of the party who is itself bound for 10 days coming into a 
court of equity to enforce its claims against the party bound for years.” In 
practical terms, the contract bound the player to the club, but it did not 
bind the club to the player. Such a contract, O’Brien determined, was too 
one-sided to be enforced with an injunction. “A party not bound by the 
agreement itself has no right to call upon a court of equity to enforce spe-
cifi c performance against the other contracting party,” the judge concluded, 
quoting a recent treatise on the specifi c performance of contracts. O’Brien 
accordingly refused to grant a preliminary injunction barring Ward from 
playing for the Players’ League.   22    
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 “Ward Wins His Fight,” read the headline in the next day’s newspaper. 
Th e players proclaimed victory. Th e decision “unmistakably and plainly 
shows on what slippery ground base ball, as now organized, stands,”  Sporting 
Life  declared. “Th e League must be blind or willfully perverse if it fails to 
realize the futility of its eff orts.” Th e National League owners made the best 
of a bad situation; they emphasized that Judge O’Brien had only denied a 
preliminary injunction, not a fi nal one, and that they would still have the 
opportunity to prove their case at a trial. At a special meeting the day aft er 
O’Brien issued his decision, they resolved not only to continue with the 
New York and Philadelphia suits, but to fi le similar suits “in every State and 
Federal Court in the United States” if necessary to stop players from jump-
ing to the new league.   23    Th ey must have realized, however, that they had 
litt le hope of persuading Judge O’Brien to change his view. Th ey never did 
set Ward’s case for trial. Ward spent the 1890 season in the Players’ League. 
Th e players had won the fi rst batt le. 

 Th ey won the second batt le six weeks later, when Judge Martin Russell 
Th ayer reached precisely the same conclusions in the Philadelphia case. Bill 
Hallman’s contract was similar to John Montgomery Ward’s: his 1889 salary 
was $1,400, and the Phillies had the right to reserve Hallman for the 1890 
season at a salary no less than that. “A careful reading of the agreement,” 
Judge Th ayer reasoned, “discloses the fact that there is not a word in it 
binding Hallman to renew that contract for another season, upon the same 
terms.” Because the reserve clause failed to specify what Hallman’s 1890 
salary would be, Th ayer continued, “it does not make any defi nite contract 
whatever between the parties, in 1890, but only reserves the defendant, 
subject to a contract thereaft er to be made sett ing out the particular terms 
and provisions upon which he should be engaged.” Th e reserve clause was 
thus too indefi nite to be enforced. On the other hand, if one were to assume 
that Hallman’s 1890 salary was to be identical to his 1889 salary, “then it 
follows of course that he must thereby bind himself afresh” in each subse-
quent year, “so long as it may suit the pleasure of the plaintiff s to insist upon 
the reservation clause and its annual renewal.” So interpreted, however, the 
reserve clause would be unenforceable for lack of mutuality. “He is abso-
lutely at their mercy,” Th ayer remarked, “and may be sent adrift  at the begin-
ning or in the middle of a season, at home or two thousand miles from it, 
sick or well, at the mere arbitrary discretion of the plaintiff s.” Where one 
side was bound for life, and the other could terminate the agreement at any 
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time, “it is perfectly apparent that such a contract is so wanting in mutuality 
that no court of equity would lend its aid to compel compliance with it.”   24    
Hallman was free to join the Philadelphia Athletics of the Players’ League. 

 Th e reserve clause seemed on the verge of extinction. “Th e decision of 
Judge Th ayer of Philadelphia that the ‘reserve’ clause in the contracts of ball 
players is null and cannot be enforced, simply puts in the form of a judicial 
ruling what every reasoning man outside the ranks of professional ball 
players has always assumed,” the  New York Times  editorialized soon aft er the 
opinion was published. “Henceforth a player will be worth just what he can 
get for his services.” Th e “slave system of the League” had now twice been 
declared unenforceable. “I have nothing further to say,” acknowledged the 
Phillies’ owner, John Rogers, “except that in Philadelphia our ‘reserve’ clause 
will have to be rewritt en, or it must disappear from all future contracts.”   25    

 In late March, just as the 1890 season was about to begin, the players won 
the third case too. “What is this right to ‘reserve’ the defendant?” asked the 
federal judge William Wallace. “In a legal sense, it is merely a contract to 
make a contract if the parties can agree.” Because Buck Ewing had never 
made any such contract with the National League Giants for the 1890 sea-
son, they had no right to prevent him from signing a contract with the 
Players’ League Giants.   26    Ewing would be one of the stars of the Players’ 
League, finishing the 1890 season with the league’s sixth-best batting 
average and second-best slugging percentage. 

 Th e Players’ League was not a commercial success. It folded aft er the 
1890 season. Four of the eight teams merged with the National League clubs 
in their cities, two merged with clubs in the American Association, and two 
ceased to exist. Th e best players returned to the National League. But if the 
players’ challenge to organized baseball had failed as a business matt er, it had 
yielded what looked to be an important legal victory. Every time the Na-
tional League clubs had tried to enforce the reserve clause, they had been 
told, unambiguously, that the clause was unenforceable and that they had no 
legal remedy against players who disregarded it. 

 Indeed, the owners’ legal position was even shakier than that. In two 
other cases from 1890 and 1891, courts in Pennsylvania and Ohio refused to 
grant injunctions barring players from signing with other teams—not in the 
period covered by the reserve clause, but during the very term of the con-
tract itself. Th e second baseman Frank Grant signed a contract with one 
minor league team in Harrisburg and then jumped to another, but a local 
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judge declined to enjoin Grant from playing with the second team, because 
he disagreed with the doctrine of  Lumley v. Wagner  and thought injunctions 
were never appropriate in employment cases. (Grant, generally considered 
the best African-American player of the nineteenth century, had a career 
that began before baseball was segregated. In the second part of his career he 
would be one of the stars of the early Negro Leagues, and he would be 
inducted into the Baseball Hall of Fame in 2006.) Charlie Reilly, the third 
baseman for the Columbus Solons of the American Association, signed a 
contract with Columbus for the 1891 season but then jumped to the Na-
tional League’s Pitt sburgh Pirates. A judge in Ohio refused to enjoin Reilly 
from playing for the Pirates. He accepted that injunctions could be granted 
in employment cases, but decided that Reilly was not an exceptional enough 
player to justify one. Th e Solons, he held, could fi nd another third baseman 
who would be comparable, and if they couldn’t, they could always sue Reilly 
for damages. (Th e judge turned out to be right: Reilly hit only .219 for the 
Pirates, while his replacements in Columbus were collectively slightly 
bett er.) Th e clubs did win one case in 1890, when a Philadelphia judge 
enjoined John Pickett , who was under contract with the Kansas City Cow-
boys of the American Association, from playing with the Philadelphia Ath-
letics of the Players’ League.   27    It was a short-lived victory: the Cowboys 
folded before the 1890 season began, so Pickett  ended up with the Athletics 
anyway. Th e year had not been a good one for the owners, at least not in the 
courtroom. By the end of the 1890 season, there was considerable doubt as 
to whether player contracts could be enforced at all and near certainty that 
the reserve clause could not be enforced. 

 With the demise of the Players’ League, however, the National League 
shed its primary competitor. Competition diminished even more aft er the 
1891 season, when the American Association also folded. Th e National 
League was the only one left  with a plausible claim to be a major league. 
Even though the reserve clause lacked any legal eff ect, the league contin-
ued to require it in player contracts, and the players had no recourse. So 
long as National League club owners refrained from trying to sign players 
reserved by other clubs, a National League player had nowhere to go if he 
chose to leave his team. In the absence of a competing league, the owners 
did not need the courts to enforce the reserve clause. Th ey could enforce it 
themselves, simply by agreeing to it. Despite the legal defeats of 1890, 
baseball went back to business as usual—that is, until another major league 
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surfaced, and National League players once again had alternative sources 
of employment. 

 Th e National League contracted from twelve teams to eight in 1900. 
Seizing the opportunity, the American League declared itself a major league 
in 1901 and began signing National League players. Another wave of litiga-
tion followed, as National League clubs once again sued to enjoin players 
from leaving. Th e players again won most of the cases. A judge in St. Louis 
refused to bar the pitcher Jack Harper from leaving the St. Louis Cardinals of 
the National League for the St. Louis Browns of the American League, on the 
grounds that Harper’s contract lacked mutuality and that Harper was not a 
suffi  ciently exceptional player to warrant an injunctive remedy. For the same 
reasons, a federal judge in Philadelphia refused to prevent Deacon McGuire, 
the catcher for the Brooklyn Superbas (later renamed the Dodgers), from 
jumping to the American League’s Detroit Tigers.   28    If the law was reckoned 
by counting cases, the players were the winners once again. 

 Th is time, however, the owners did win one case, and it was the biggest 
one, decided by a court higher than any of the others and, unlike the others, 
involving one of the star players of the era. Napoleon Lajoie ( fi gure  1.3  ) of 
the Phillies was still early in his career, but he was already known as one of 
the best hitt ers in baseball aft er leading the National League in runs batt ed in 
and doubles in 1898. He would retire in 1916 with 3,242 hits, still the four-
teenth most in the history of the game. Lajoie’s contract with the Phillies for 
the 1900 season included the reserve clause for 1901 in an unusual form. 
Reserve clauses in other contracts typically did not place any limit on the 
number of times a contract could be renewed by the reserving club. Th ey 
simply provided that the contract would be renewable for the following year. 
Lajoie’s contract, by contrast, was expressly renewable only for 1901 and 
“two successive years thereaft er.” Th e reserve clause in his 1900 contract 
would expire, at least on paper, aft er the 1903 season.   29    Before the 1901 sea-
son began, however, Lajoie signed with the Athletics, Philadelphia’s Ameri-
can League team. Th e Phillies brought the usual lawsuit, seeking to enjoin 
Lajoie from playing for the Athletics. Th e trial judge, quoting the opinions 
in the prior reserve clause cases, ruled in Lajoie’s favor. Th e reserve clause 
lacked mutuality, he held, and thus could not be enforced by the Phillies.   30    
Lajoie went on to win the American League triple crown in 1901 for the 
Athletics, with 14 home runs, 125 runs batted in, and a batting average 
of .426, which would be the highest ever achieved in the twentieth century. 
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 Th e previous reserve clause cases had all ended at the trial court, but the 
Phillies appealed, and a year later the Pennsylvania Supreme Court became 
the fi rst court in the nation to fi nd the reserve clause enforceable. If any ball-
player was exceptional enough to be irreplaceable under  Lumley v. Wagner  it 
was Napoleon Lajoie. “Lajoie is well known, and has great reputation among 
the patrons of the sport,” the Supreme Court determined, “and was thus a 
most att ractive drawing card for the public. He may not be the sun in the 
baseball fi rmament, but he is certainly a bright, particular star.” An injunc-
tion barring Lajoie from playing for another team would thus be an appro-
priate remedy, if the reserve clause was an enforceable contract for seasons 
aft er 1900. 

 On this point, the Pennsylvania Supreme Court disagreed with all the 
prior courts that had considered the reserve clause. Lajoie was bound to 

      
Figure 1.3: Napoleon Lajoie, perhaps the best hitter of his era, jumped from the 
Philadelphia Phillies of the National League to the Philadelphia Athletics of the upstart 
American League in 1901. In the Phillies’ suit against Lajoie for breach of contract, the 
Pennsylvania Supreme Court became the fi rst court in the nation to fi nd the reserve 
clause enforceable. BL-1402.92, National Baseball Hall of Fame. 
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the Phillies for three years, the court acknowledged, while the Phillies 
could terminate Lajoie with ten days’ notice at any moment. But this im-
balance, the court held, did not amount to a lack of mutuality. Lajoie was 
receiving a “large salary” in exchange for binding himself to the Phillies, 
and that was enough to supply the necessary mutuality. “We cannot agree 
that mutuality of remedy requires that each party should have precisely the 
same remedy,” the court held. “Th e defendant [Lajoie] sold to the plaintiff  
[the Phillies] for a valuable consideration the exclusive right to his profes-
sional services for a stipulated period, unless sooner surrendered by the 
plaintiff ,” the court concluded. “Why should not a court of equity protect 
such an agreement?”   31       

 Th e decision was “the talk of fans everywhere,” as a headline in the  Wash-
ington Evening Times  put it. Th e reserve clause had been upheld in court for 
the fi rst time. Th e National League owners and management rejoiced. “Th is 
decision brings back to the National League over two dozen players who 
jumped to the American League,” declared Jim Hart, the president of the 
Chicago Orphans (later the Cubs). “I cannot see it in any other light than a 
fatal blow to the rival league.” Th e American League saw the case very dif-
ferently. Th e opinion “applies only to Lajoie, and has no reference to any 
other player,” insisted Benjamin Shibe, the Athletics’ president. “Lajoie is 
an extraordinary player, whose services cannot be replaced, and it is because 
of the extraordinary character of his abilities that the decision  . . .  has been 
reversed.” As it happened, the decision would not even apply to Lajoie. Ban 
Johnson, the American League president, hastily arranged a trade that sent 
Lajoie outside the boundaries of Pennsylvania, to the Cleveland Bronchos, 
who promptly changed their name to the Cleveland Naps to capitalize on 
Lajoie’s popularity. (In 1915, aft er Lajoie left , they would become the Indi-
ans.) Th e Phillies sued Lajoie in Ohio to enforce the Pennsylvania injunc-
tion, but a Cleveland trial judge refused, on the ground that the injunction 
only prohibited Lajoie from playing for other teams in Pennsylvania, but 
had no application to other states. For the rest of the season, when his team-
mates traveled to Philadelphia to play the Athletics, Lajoie passed the time 
in Atlantic City, New Jersey.   32    

 Some contemporaries suspected that Justice William Pott er, the author of 
the Pennsylvania Supreme Court’s opinion upholding the reserve clause, 
had been infl uenced by his own interest in baseball and perhaps even a desire 
to keep Lajoie with his hometown Phillies. “From his fervent description of 
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Lajoie’s prowess as a player,” one lawyer remarked, “it may be inferred that he 
not only att ended the games in Philadelphia, but that he was an ardent and 
consistent supporter of the home team.” As another lawyer put it, aft er 
quoting Pott er’s description of Lajoie as a “bright particular star” in the base-
ball fi rmament, “surely this is a voice from ‘the bleachers.’” Th ey could easily 
have said the same of Th eodore Strimple, the Cleveland judge whose legally 
dubious refusal to enforce the Pennsylvania injunction kept Lajoie in Cleve-
land. Judges were members of their communities, and many were known to 
be baseball fans, so it would not be surprising if their views as to the best 
interests of the game colored their decisions. “We have no established 
church,” remarked one Columbia law student (who may well have been a 
classmate of John Montgomery Ward) in 1885, “but base ball is an institu-
tion whose welfare our courts will jealously guard.”   33    

 Had the rivalry between the American and National League continued, 
there would have been more reserve clause cases in the years aft er 1902, and 
the implications of the  Lajoie  decision would have been more fully explored. 
As of 1902, the reserve clause had been found unenforceable under the 
common law of contracts by lower courts in New York and Missouri, but it 
had been held to be enforceable by a much more infl uential court in Penn-
sylvania. Later judges might have tried to distinguish  Lajoie  from the others 
by emphasizing the diff erence in Lajoie’s contract, on the theory that a con-
tract with a perpetual reserve clause is more one-sided than a contract with 
a reserve clause ostensibly lasting only three years. Or they might simply 
have chosen sides, either with the Pennsylvania Supreme Court or with the 
others. But matt ers never progressed that far. Th e two leagues reached an 
agreement before the 1903 season, as part of which the clubs in each league 
pledged to respect the reserve clause in the contracts of the other league’s 
clubs. Once again, the players had nowhere else to go. Without an alterna-
tive major league to off er employment, the players had no opportunity to 
challenge the lawfulness of the reserve clause. 

 Th at opportunity fi nally came in the fall of 1913. Th e Federal League had 
begun play in 1913 as a six-team independent minor league, but its club 
owners declared at the season’s end that it would become an eight-team 
major league in 1914. Th e result was a third wave of contract litigation. Both 
sides began preparing early. To be a true major league, the Federal League 
would have to att ract players from the American and National Leagues. In 
November 1913, the owners of the Federal League clubs announced that 
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while they would refrain from signing players who were under contract for 
1914 with an American or National League club, they intended to sign 
players covered only by the reserve clause for 1914, because they did not 
think the reserve clause would be enforced in court. Only in Pennsylvania 
had the reserve clause been enforced, and only one of the eight Federal 
League clubs, the Pitt sburgh Rebels, was in Pennsylvania. (Th ree of the Fed-
eral League clubs—Brooklyn, Buff alo, and St. Louis—were in the two states 
whose courts had refused to enforce the reserve clause.) Th e two established 
leagues responded by threatening to bring lawsuits against any players who 
jumped to the Federal League. Th ese promised suits “will take their cases 
into the courts and force the players to remain idle until decisions are handed 
down,” warned August Herrmann. “Th ey will never be employed again.” Th e 
Federal League in turn promised to furnish a legal defense to any player who 
needed it.   34    Before any of the Federal League clubs even signed any players, 
the stakes were already growing high. 

 Th e American and National League clubs, aware that their player con-
tracts would soon be scrutinized by judges, took care to modify the con-
tracts in order to strengthen the argument for enforceability. Th ey had 
already taken one step in this direction before the 1913 season. Th e reserve 
clause in the standard contract had previously been separate from the clause 
specifying a player’s salary, but now the two were combined, so that the 
salary was apportioned 75 percent for playing in the current year and 25 
percent for agreeing to the reserve clause. Th e purpose of the change was to 
provide explicit compensation to the player in exchange for the reserve 
clause, in the hope that judges would perceive the clause to be equitable. “In 
former years there existed a doubt with reference to the reservation clause in 
the player’s contract, it being contended and probably correctly so, that it 
was not an equitable arrangement,” August Herrmann declared. “Th is con-
dition has now been changed. A player signing a contract containing a reser-
vation clause is compensated for his action.” Less partisan observers 
recognized that “such apportionment is a subterfuge,” as one of them put it, 
in that a player’s total pay was no greater than it had been before. Th e players 
were not really receiving any additional compensation for the reserve clause. 
Th e change, one critic suggested, “seems to have a moral rather than a sub-
stantial legal eff ect.”   35    

 As competition from the Federal League loomed on the horizon, orga-
nized baseball made a more serious change to player contracts for the 1914 
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season. One of the main problems with the reserve clause in the two prior 
rounds of litigation had been the lack of any defi nite salary in the reserve 
year. Baseball’s lawyers unanimously advised that contracts should instead 
set a defi nite salary for the reserve year. Th e most prominent was John 
Cromwell Bell, the att orney general of Pennsylvania, who also happened to 
be the personal att orney of John Tener, who was simultaneously governor of 
Pennsylvania and president of the National League. By leaving the salary 
open, Bell explained, “the clause is merely an agreement to make a new or 
second agreement,” one that a court would not enforce, as experience had 
shown. Th e lawyers hoped that specifying the salary would solve this prob-
lem. “Th e reservation clause in the old contract was unenforceable,” agreed 
Ellis Kinkead and John Galvin, the Cincinnati Reds’ lawyers, but with a clear 
salary in the reserve year, “the reservation clause as framed in the new con-
tract is valid.” Th ere were still other questions as to whether the contract as a 
whole would be enforceable, cautioned Paul Moody, counsel to the Detroit 
Tigers, questions that had been aired in the prior cases, but Moody agreed 
that if the contract as a whole was enforceable, the new improved reserve 
clause would be too. Th e American and National League clubs were confi -
dent that they had shored up the primary weakness in their legal position.   36    

 Organized baseball faced a dilemma as to where to litigate, a problem its 
lawyers understood well. To pick one example, Grover Land, an occasional 
backup catcher for the Cleveland Naps of the American League since 1908, 
signed for 1914 with the Brooklyn Tiptops of the Federal League. As the 
season was about to begin, Land was on his way from Sioux City, Iowa, to 
Brooklyn. His train was scheduled to stop in Pitt sburgh. In light of the  Lajoie  
decision, Pennsylvania was the state in which organized baseball was most 
likely to secure an injunction barring a player from jumping to the Federal 
League. It would be possible to serve a summons on Land when he reached 
Pitt sburgh, which would be enough to force him into a Pennsylvania court. 
Th e problem, Kinkead and Galvin worried, was that an injunction issued by 
a Pennsylvania court would be useful only to bar Land from playing for the 
Tiptops in Pitt sburgh, something Land would do only a few times a year. 
“To make an injunction against a man like Land really eff ective,” they 
explained, “it ought to be obtained in the courts of Brooklyn, New York, 
where he is under contract to play, because an injunction there would eff ec-
tually stop him from playing at Brooklyn.” But that only raised another ob-
stacle, which was that the cases most unfavorable to organized baseball, 
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 Ward  and  Ewing , had been decided in New York. “In view of the decisions in 
New York,” the lawyers noted, “it would be much more diffi  cult to get an 
injunction there than it would be in Pennsylvania.”   37    Th ere was no solution 
to this dilemma. Th e American and National League clubs would have to 
sue in Federal League home states, even where the courts of those states had 
rendered adverse decisions in the past. 

 Apart from suing individual players, the established leagues also consid-
ered suing the Federal League as a whole for conspiring to interfere with the 
contracts between organized baseball and the players. “We have not found 
any close precedent” for such a suit, Kinkead and Galvin reported, “but on 
principle,” they advised, it was certainly possible. “Our theory of this action 
is that every club of the League suff ers an injury when a player is stolen from 
any one club of that League,” because “the maintenance of the contests 
requires the integrity of each club and a substantial balance of playing ability 
among the several clubs.” Organized baseball refrained from fi ling a con-
spiracy lawsuit during the 1914 season, but in late 1914, when Brooklyn’s 
Federal League team threatened to lure away the New York Giants’ star 
pitcher Rube Marquard, Harry Hempstead, the Giants’ owner, was so angry 
that he raised the issue once again.   38    Cooler heads again prevailed: orga-
nized baseball would fi le suits against players for jumping their contracts, 
but not against the Federal League or its clubs. 

 Meanwhile, the players were bracing for litigation too. Th e veteran 
shortstop Joe Tinker became a player-manager for Chicago’s Federal 
League team, the Chi-Feds, for a substantial raise over his National 
League salary, plus stock in the club. “If I believed that the reserve clause 
of organized ball was binding I could not honorably ignore it,” Tinker 
declared. “But I do not think that any court in the United States at the 
present time would uphold anything that prevents a man from bett ering 
his condition, regardless of the  Lajoie  precedent.” Many of the players 
were members of a new labor union, the Fraternity of Professional Base-
ball Players of America, which had been organized in 1912 by the lawyer 
and former player David Fultz. Fultz advised Fraternity members that 
they were not bound by the reserve clause in their contracts. Th e clause 
was “unquestionably unenforceable,” Fultz told the press shortly before 
the 1914 season began. “If this very troublesome clause is tested, as now 
seems likely, we believe the result will prove that we have been wise in the 
stand we have taken.”   39    
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 In the end, 81 players left  American and National League clubs for the 
Federal League. Eighteen of them jumped during their contract year, the 
other 63 during the year covered by the reserve clause. Th e American and 
National League clubs prudently shied away from putt ing the reserve clause 
to the test. Th ey did not fi le suits against any of the players under reserve, but 
only sued players who had broken their 1914 contracts. Even so, the players 
were, on balance, the winners once again. Of the three resulting court 
decisions, the clubs won only one. Th e Cuban outfi elder Armando Marsans, 
under contract with the Cincinnati Reds, had jumped to the St. Louis Ter-
riers of the Federal League. Th e Reds fi led their suit in the federal trial court 
in St. Louis, but somehow the case came before Judge Walter Sanborn, a 
Court of Appeals judge from St. Paul, Minnesota. Sanborn, who was pre-
sumably free of any sympathy for the Terriers, enjoined Marsans from play-
ing for any team other than the Reds.   40    

 Th e other two cases were won by the players. Th e Reds fi led another suit 
against the pitcher George “Chief ” Johnson (“Chief ” was a common nick-
name for Native American players during the period). Johnson, who had 
jumped to the Kansas City Packers, was pitching in Chicago when he was 
served with a complaint between innings. A trial judge ruled in the Reds’ 
favor, but that decision was quickly reversed by the Illinois Court of Ap-
peals, which held that the standard player contract was unenforceable 
by injunction, even during the contract year, for lack of mutuality. Nearly 
 simultaneously, in the most closely followed of the 1914 cases, a judge in 
New York refused to enforce the American League contract of Hal Chase, 
perhaps the best fi rst baseman of the era, who in mid-season had jumped 
from the Chicago White Sox to the Buff alo Buff -Feds. “Th e  quasi  peonage of 
baseball players,” declared Justice Herbert Bissell, “is contrary to the spirit of 
American institutions.”   41    Chase remained with the Buff -Feds and Johnson 
with the Packers for the 1914 and 1915 seasons, aft er which the Federal 
League ceased to exist. 

 In choosing Marsans, Johnson, and Chase as defendants in these suits, 
the Reds and the White Sox may have been acting strategically, because all 
three players were outcasts of one kind or another. Armando Marsans would 
likely have been excluded from organized baseball due to the color of his 
skin had he been born in the United States rather than Cuba. Like several 
other dark-skinned Cuban players who came aft er him but before Jackie 
Robinson, Marsans was eligible only because the Reds could characterize 
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him as “Castilian and not Negro.” George Johnson suff ered the same anti-
Indian hostility leveled at all Indian players of the era. Hal Chase, fi nally, was 
notorious for throwing games. In an era when players associated freely with 
gamblers, salaries were low enough for players to seek supplements to their 
incomes, and accusations of game-fi xing were frequent, Chase stood out as 
the most corrupt player of all.   42    Yet even though organized baseball chose 
the easiest targets, baseball lost two out of its three eff orts to enforce player 
contracts. 

 Th e reserve clause was tested in only one of the 1914 cases, and that suit 
was fi led by the Federal League. Bill Killefer ( fi gure  1.4  ) had played catcher for 
the Philadelphia Phillies since 1911. In January 1914, while still reserved by 
the Phillies, Killefer signed a three-year contract with the Chicago Chi-Feds, 
at an annual salary of $5,833. Th is must have prompted the Phillies to raise his 

      
Figure 1.4: The catcher Bill Killefer signed two contracts for 1914, one with the 
Philadelphia Phillies and the other with Chicago’s Federal League club. In the ensuing 
litigation, two federal courts found the reserve clause unenforceable. BL-1280.2002, 
National Baseball Hall of Fame. 
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salary, because two weeks later Killefer signed another contract with the Phil-
lies, also for three years, at $6,500 per year. Th e Chi-Feds promptly sued Kille-
fer, seeking an injunction barring him from playing for any other team. Killefer 
was “a catcher of unique and extraordinary skill and expertness,” the Chi-Feds’ 
owners alleged, whose “loss cannot be substantially compensated for by the 
services of some other baseball catcher.” Killefer did not deny it. His defense—
one apparently proff ered with a straight face despite its evident irony—was 
that he belonged to the Phillies by virtue of the reserve clause, and that the 
Chi-Feds were the ones at fault for enticing him to leave the Phillies.   43    

 Killefer’s 1913 Phillies contract included one of the old-style reserve 
clauses that did not specify a salary for 1914, and that was enough for the 
trial court to fi nd it unenforceable. “It is wholly uncertain and indefi nite with 
respect to salary and also with respect to terms and conditions of the pro-
posed employment,” the judge held. “It is nothing more than a contract to 
enter into a contract, in the future.” Th e Chi-Feds nevertheless lost the case, 
because they ran afoul of the “clean hands” doctrine, according to which 
parties cannot avail themselves of equitable remedies (like an injunction) if 
they are guilty of wrongdoing themselves. Th e Chi-Feds had wronged the 
Phillies, the judge concluded, by off ering Killefer a contract when they knew 
that he “was under a moral, if not a legal, obligation to furnish his services to 
the Philadelphia Club for the season of 1914.” Th e decision was affi  rmed by 
the Court of Appeals two months later, in the middle of the 1914 season.   44       

 Both sides claimed to have won the  Killefer  case. “I regard this as a vic-
tory for the Federal League,” its lawyer proclaimed, “in that it sustains our 
contention in regard to the reserve clause.” On the other hand, when the 
case was over Killefer was entitled to remain with the Phillies. “We naturally 
feel much gratifi ed at the decision,” declared the Phillies’ lawyers, “because 
the contention of the Philadelphia club is sustained in every particular.” In 
private, however, the lawyers were more worried. Th e  Killefer  decision “def-
initely sett les” the law as to the reserve clause, Ellis Kinkead remarked to 
August Herrmann. Th e clause, at least in its 1913 version, was “invalid and 
unenforceable.”   45    

 When players and offi  cials of the Federal League took stock of the 1914 
litigation, they could not help but feel vindicated. “We won nearly every 
court case which we had with organized baseball,” chortled Charles Weegh-
man, owner of the Chi-Feds ( fi gure  1.5  ). “We knew all along,” insisted James 
Gilmore, the Federal League’s president, “that the reserve clause was a joke.”   46    
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Had they taken a longer look back, they would have felt just the same. 
Between 1890 and 1914, in three waves of litigation, fi ve courts had been 
asked to enforce the reserve clause, and four of them had found the clause 
unenforceable. Napoleon Lajoie’s case was the only one in which a court had 
been willing to enforce it. In eight other cases, courts had been asked to 
enforce the standard player contract—not the reserve clause but the heart of 
the contract, during the player’s actual contract year—and six of them had 
refused. Th e contract had been enforced in only two of the eight cases. Th e 
lawyers involved with organized baseball must have realized that the business 
side of the game rested on some very shaky legal foundations.       

  Grasping monopoly   

 Yet the business of baseball proceeded as usual. Despite all the rulings fi nding 
the reserve clause unenforceable, it continued to be a standard term in player 
contracts. And despite all the decisions that contracts lacked mutuality 

      
Figure 1.5: James Gilmore, president of the Federal League, and Charles Weeghman, 
owner of Chicago’s Federal League club, defeated organized baseball in most of the 
reserve clause litigation of 1914. LC-B2-3275-12, Prints and Photographs Division, 
Library of Congress. 
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where players could be dropped on ten days’ notice, the ten-day clause like-
wise continued as a standard term. Club owners and their lawyers knew that 
so long as the players lacked an alternative source of employment, the clubs 
had the leverage to force the players to agree to these terms. When the Fed-
eral League went out of business aft er the 1915 season, the American and 
National Leagues were once again the only ones with a claim to major league 
status. Th e players had nowhere else to go. Because there would be no com-
peting major leagues for the rest of the twentieth century, there would be no 
more contract-law challenges to the reserve clause. Th e reserve clause may 
have been unenforceable in court, at least outside Pennsylvania, but it would 
nevertheless be a fundamental part of baseball for decades to come. 

 In practice, the reserve clause had teeth, not because it was part of player 
contracts, but because the owners of American and National League clubs 
agreed among themselves to abide by it. Had the reserve clause remained as 
it was between 1879 and 1887, a league rule rather than a contract term, its 
force would have been just the same. To att ack the reserve clause in a mean-
ingful way, therefore, one could not simply try to strike it from player con-
tracts. One would have to establish that it was an illegal rule for a baseball 
league to adopt. One would have to prove that the agreement  among the 
owners , not the agreement between a club and a player, was unlawful. 

 Antitrust law already provided the vocabulary and the conceptual struc-
ture for such a claim, even in the earliest years of the reserve clause. John 
Montgomery Ward, who knew more about law than any other baseball 
player and more about baseball than any other lawyer, argued as early as 
1887 that the reserve clause was a means by which the owners “sought to 
secure a monopoly of the game.” Baseball, Ward alleged, was a “trust  . . .  as 
compact and eff ectual as the Standard Oil, the Sugar, or any of the other 
trusts of which we hear so much.” Such claims soon became commonplace. 
“Th e baseball men understand the art of forming trusts and pool-making, 
precisely as practiced in other business enterprises,” one newspaper 
charged. Another called the National League one of “the most highly per-
fected trusts in the country.”  Sporting Life , the leading sports periodical of 
the era, was particularly harsh in its condemnation of the economic struc-
ture of baseball. “Th e National League fostered and lived upon a monopoly 
for years,” the journal declared in 1890, at the peak of the batt le with the 
Players’ League. “Under this monopoly the player had but a stunted ambi-
tion. Th is grasping monopoly has said, ‘so high shall thy ambition soar and 
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no higher.’ Around you is bound the iron-clad rule of reservation which 
makes you mine for life, and you can never hope to rise higher than I and my 
monopoly choose to allow you to go.”   47    Th e idea that the reserve clause 
made baseball an unlawful monopoly was aired in the press almost contin-
uously from then on. 

 Antitrust claims only began to creep into litigation, however, with the 
emergence of the Federal League in the 1910s. In the fi rst two waves of liti-
gation, sparked by the Players’ League in 1890 and the American League in 
1901, antitrust law did not fi gure at all. Why not? 

 An antitrust claim could have been brought by a player, by a labor organi-
zation of players, or by a competing league, but before the 1910s neither the 
players nor the leagues had much incentive to do so. Th e players were already 
successful in defending lawsuits on contract law grounds whenever they 
jumped to another league. A second defense based on antitrust law would 
not have put them in any bett er of a position. In the absence of a competing 
league off ering another job, it would have been possible, in principle, for a 
player dissatisfi ed with his salary or with some other term of his contract to 
sue his club or his league, seeking a declaration that the reserve clause of his 
contract violated antitrust law, so that he might off er his services to the high-
est bidder. A player who fi led such a suit, however, would have been risking 
his career. First, of course, there was hardly a guarantee that the player would 
prevail in court. Whether the business side of baseball was inconsistent with 
antitrust law was a hotly disputed question, as we will see in the next chap-
ter, with plausible arguments on both sides. Second, and probably more 
important, regardless of who won an antitrust suit, the player who fi led it 
might well have been blacklisted from major league baseball. Even if he won, 
he would have been unlikely to enjoy the benefi ts of his victory. If he hoped 
to keep playing, he would bring an antitrust claim only when there was a 
competing major league off ering a job, but that was precisely when an anti-
trust claim was unnecessary. 

 Th e players formed a few short-lived labor unions—the Brotherhood of 
Professional Base Ball Players in 1885, the Players’ Protective Association in 
1900, and the Fraternity of Professional Baseball Players of America in 1912. 
Th ese might have been appropriate plaintiff s in an antitrust suit. By banding 
together, the players would have made it more diffi  cult for the owners to 
blacklist any particular player or group of players. Th e owners could not 
have banished  all  current players without seriously diluting the quality of 
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their product. But the unions never fi led any such suit. Th e Brotherhood 
chose the more direct strategy of breaking with the National League entirely 
and forming a league of its own, the Players’ League. Th e Protective Associ-
ation briefl y bargained with the National League but was never very strong. 
It disbanded shortly aft er it was formed. Th e Fraternity, fi nally, was always 
ambivalent about the reserve clause, on the theory that while it occasionally 
harmed individual players it was good for the game as a whole. David Fultz, 
the Fraternity’s president, tried only to limit the reserve period to fi ve years 
rather than abolish the clause entirely. Although the players repeatedly tried 
to organize, their unions were never simultaneously able and willing to test 
the lawfulness of the reserve clause in court.   48    

 Competing leagues might also have brought antitrust suits against orga-
nized baseball. Th e purpose of invoking antitrust law would not have been 
to free individual players from the reserve clauses of their contracts—the 
players were already doing that themselves, one by one, under contract law. 
Th e goal of an antitrust suit fi led by a league would have been to free all 
the players at a single stroke and thus to compress the expensive and time- 
consuming process of case-by-case litigation into a single court decision. 
Th e Players’ League did not need to take this course, because it was already 
full of players who had jumped from the National League. Th e American 
League did not need to fi le suit either, because it was already so successful 
that it forced the National League to capitulate and admit it as an equal part-
ner in organized baseball. Before the 1910s, then, neither of the National 
League’s main competitors had a reason to fi le an antitrust suit. 

 Th e Federal League was in a diff erent position. It succeeded in luring 
some players away from organized baseball, but not so many that it lost the 
incentive to acquire more. It was successful enough to spend time and 
money litigating, but not so successful that it lost the reason to litigate. Th e 
Federal League was the first of the competing leagues with a significant 
 motive to challenge the reserve clause on antitrust grounds. And it did. Th e 
result would be a decade of congressional threats and court cases, all on 
the question of whether baseball was an illegal monopoly.      
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THE BASEBALL TRUST  

 Th e National League “is a sort of baseball trust,” one newspaper alleged in 
1892, “for no player can be employed who does not knuckle down to the 
rules.” By the fi rst decade of the twentieth century, the idea that baseball was 
an unlawful trust or monopoly was already a cliché. “Th e sport of baseball 
has become as closely knit a trust as ever defi ed the Sherman Act,” declared 
the popular  Munsey’s Magazine . “Th e ‘baseball trust,’” one small-town news-
paper claimed, “is stronger in its fi eld than the Standard Oil company or the 
beef trust or the tobacco combine.” Att acks like these prompted baseball of-
fi cials to defend the game in the sporting press. “Th ose who assail the pre-
sent system of base ball government, calling it a trust, do not know what 
they are talking about,” insisted National League president Harry Pulliam. 
“Conditions were never so good for the ball player as they are at the present 
time.” But such defenses did litt le to dispel the idea that baseball was an 
 illegal monopoly, an idea that could be put to use whenever a writer wished 
to criticize the game. When a Washington paper was angry that the Ameri-
can League’s Senators would not play preseason exhibitions against local 
clubs, for example, the paper blamed “orders from the old-time monopolists 
of baseball.”   1       
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  The most audacious and autocratic trust   

 What was the law that these critics claimed was being violated? Anglo-
American common law had long contained an ambiguous prohibition of 
certain kinds of agreements among merchants that would harm consumers. 
“People of the same trade seldom meet together,” Adam Smith observed in 
the late eighteenth century, “but the conversation ends in a conspiracy 
against the public, or in some contrivance to raise prices.” In William Black-
stone’s ubiquitous summary of English law, he explained that “monopolists 
are punished with the forfeiture of treble [that is, triple] damages.” Th e 
nineteenth-century law of many states included similar provisions, although 
they seem not to have been used very oft en.   2    Toward the end of the nine-
teenth century, as fi rms in many industries att ained unprecedented size, 
concern about the power of “trusts” became a salient national political issue 
for the fi rst time.   3    

 Th e result was the Sherman Antitrust Act of 1890, which prohibited 
“every contract, combination  .  .  .  or conspiracy, in restraint of trade or 
commerce among the several States” and authorized the Justice Depart-
ment and victims alike to bring suits against violators. Th e Sherman Act 
threw the formidable weight of the federal government behind the ban on 
monopolies, but the new law was just as ambiguous as the common law 
and state statutes it largely supplanted. Not all combinations and conspir-
acies were prohibited by the Sherman Act—just the ones “in restraint of 
trade or commerce among the several States.” But what exactly did that 
mean? It would take a few decades for the courts to devise rules for distin-
guishing the lawful monopolies from the unlawful, and diffi  cult questions 
still arise today.   4    In the years immediately aft er 1890, there was consider-
able disagreement about the implications of the Sherman Act for all sorts 
of businesses. 

 One of them was baseball. Th e economic structure of baseball rested on a 
detailed agreement among the clubs, a contract called the “National 
Agreement” aft er the 1903 sett lement between the American and National 
Leagues. Th e National Agreement included a few provisions that could 
plausibly be said to restrain trade, including most obviously the reserve 
clause, as well as an article that required the approval of a majority of the 
clubs in each league before any of them could change cities and the permis-
sion of the clubs in any given city before any minor league team could locate 
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there. Th ese were the provisions critics had in mind when they alleged that 
baseball was an illegal trust. 

 Th e National Agreement was no doubt a contract, but was it a contract in 
restraint of trade? Baseball’s defenders argued that it was not. “Many mo-
nopolies have their good as well as their evil features,” reasoned a columnist 
for  Sporting Life . “Th ere is no greater monopoly in this country than the As-
sociated Press, and yet to it publishers and the public alike are indebted for 
the best, most reliable and freshest news.” Baseball, in this view, was a kind 
of monopoly that  promoted  trade. John Montgomery Ward acknowledged 
that baseball was a  monopoly, “but even a monopoly is bett er than the 
squabbling and discord which came very near killing the sport” before the 
club owners instituted the reserve clause. “Base ball under a monopoly,” 
Ward concluded, “is bett er than no base ball at all.” If baseball could not prof-
itably exist without its trust-like features, those features could hardly be 
called restraints of trade. Baseball “has a business side,” the Brooklyn sports-
writer John B. Foster explained, “but there isn’t any more business to it than 
there is to buying soap bubbles.” A baseball club’s assets would be nearly 
worthless “if you couldn’t control the players by such methods as are in 
 eff ect at the present time.” Th at was enough, in Foster’s opinion, to rebut 
“the monopoly cry which is occasionally raised against base ball.”   5    

 In their private moments, even baseball insiders admitt ed that the legality 
of baseball’s business structure was unclear. “I wrote the Rule several years 
before the Sherman Law was enacted,” A. G. Mills recalled, referring to the 
reserve clause, which was eleven years older than the Sherman Act. Th ere 
had been no reason, back in 1879, to worry about being called into federal 
court on antitrust grounds. At the time, the reserve clause “was believed to 
be in harmony with the principles of the ‘common law,’” Mills explained, 
and while he doubted that the Sherman Act had changed those principles in 
any meaningful way, “especially in view of the peculiar characteristics of the 
baseball industry,” no one could be sure what the courts would say.   6    

 Th e earliest antitrust att acks against baseball were easy to brush aside. 
Th e fi rst appears to have taken place in 1902, as part of the pitcher Jack 
Harper’s defense against the St. Louis Cardinals’ eff ort (described briefl y in 
 chapter  1  ) to prevent Harper from leaving the Cardinals for the St. Louis 
Browns of the American League. Th e Cardinals lost for the usual reasons: a 
state trial judge found that the standard player contract lacked mutuality and 
that Harper was not a unique enough player for the Cardinals to be entitled 
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to an injunction. Harper had an additional defense, however; he argued that 
the contract was contrary to public policy, because baseball amounted to an 
unlawful conspiracy. Th e judge sounded sympathetic. “Even if it does not 
come within the prohibition of the anti trust statute,” he declared, “the evi-
dence shows that the plaintiff  [the Cardinals] was, during the life of the con-
tract in suit, in league or combination with other clubs to fi x and control the 
salary of players.” Harper’s contract, like that of every other player, “was 
made in furtherance of this combination, and if, as urged by defendants, it 
was an unlawful one, it is against public policy, and bars plaintiff  from obtain-
ing the relief sought in a court of equity.”   7    Th e judge was careful not to say 
explicitly that baseball’s structure was illegal under either the Sherman Act 
or the common law, because the Cardinals had already lost the case on other 
grounds. But his tone certainly suggested that he would have found baseball 
in violation of at least the common law if he had the opportunity. 

 A few years later, when the White Sox fi red their manager Jimmy Calla-
han, Callahan sued to recover damages. His lawyer told the press that he 
intended to prove that baseball “is as much a trust as the Standard Oil Com-
pany.” Callahan himself claimed that “the Standard Oil trust is a home for 
widows and orphans as compared with the baseball octopus.” Th ese com-
ments turned out to be bluster. Callahan’s suit simply alleged a breach of 
contract. It did not include any antitrust claims. For a few days, though, 
baseball offi  cials were nervous, at least according to  Sporting Life , which 
reported that “it is generally admitt ed that the structure of organized base 
ball would not stand the test of an att ack in the courts in many particulars.”   8    

 Similar episodes soon began occurring more frequently. In 1907, when a 
group of promoters in Pennsylvania, New Jersey, Maryland, and the District 
of Columbia announced plans for a new league to be called the Union 
League, one of their fi rst actions was to threaten an antitrust suit against the 
American and National Leagues. “In our opinion, neither god nor President 
Roosevelt intended that the United States should be owned by the few gen-
tlemen who compose the body politic of the baseball trust, with authority to 
close the door of opportunity to all others who do not belong to the charmed 
circle,” declared Alfred Lawson, the Union League’s president. “We believe 
in the inalienable right of every man to enter whatever business he may 
choose, whether it be the baseball or the oil business.” Lawson’s threat 
brought the usual response from Harry Pulliam, the National League’s pres-
ident. “I do not consider organized baseball a trust,” Pulliam explained. 
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“A trust, as I understand it, is a combination for controlling the necessities of 
life or public utilities, and has for its main object the despoiling of the 
 producer and the wage-earner,” but baseball was nothing of the kind. Th e 
Union League collapsed before fi nishing a single season. Alfred Lawson was 
one of the great zealots of the period, with so many other interests—he 
founded his own religion, and there is still a University of Lawsonomy in 
Wisconsin that teaches its tenets—that he never actually fi led an antitrust 
suit.   9    Once again, the day of reckoning had been postponed. 

 Another threat arose in 1910, when a California state senator named Gus 
Hartman promised, during his reelection campaign, to introduce a bill that 
would amend the state penal code to make it a misdemeanor for a baseball club 
to transfer a player to another club without the player’s consent. “I am against 
organized baseball,” Hartman declared, “because it denies a man engaged in 
that profession the liberties he is given by the constitution.” Hartman was a 
former player himself, and he also complained, in the same speech, about the 
lack of a major league team in California, so his proposed bill was likely 
intended as a bargaining chip in an eff ort to bring a team to the West Coast, or 
at least as a public gesture in that direction for the benefi t of Hartman’s cam-
paign. “Th at’s a joke,” responded Charles Comiskey, owner of the Chicago 
White Sox.   10    In the era before air travel, it would have been impractical to 
locate teams any farther west than Chicago and St. Louis, the westernmost big 
league cities. In the end, Hartman apparently never introduced any such bill. 

 In Cincinnati, meanwhile, the would-be promoter of an all-star barn-
storming team, deprived of his players when organized baseball would 
not let them participate, announced that he would sue the American and 
National Leagues for violating the Sherman Act. In St. Louis, the orga-
nizers of a new league, the Columbian League, scheduled to begin play in 
1912, declared that they would bring suit under the Sherman Act if the 
established leagues interfered. John Powers, the Columbian League’s 
president, told reporters that “we have the statutory right to exist and 
compete with the ‘baseball trust.’”   11    Neither of these suits was ever fi led. 
Th e Columbian League never got past the organizational stage. 

 Th ese were not serious threats, but they were enough to keep the antitrust 
question in the public eye for years. Th e sporting press even began to pay 
 att ention to developments in antitrust law. In 1909, when a federal judge 
ordered the dissolution of Standard Oil of New Jersey,  Sporting Life  closely 
examined the judge’s opinion and found a good omen for baseball. Th e judge 
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had  distinguished between “incidental” and “direct” restraints of trade and had 
found Standard Oil guilty of the latt er. Baseball,  Sporting Life  concluded, was 
restraining trade only incidentally, and so could not be violating the Sherman 
Act. A few years later, when New York’s Jockey Club was accused of monopo-
lizing horse racing, the press thoroughly weighed the implications for base-
ball.   12    Antitrust law was almost becoming a regular feature of the sports pages. 

 Baseball’s decade-long antitrust crisis began shortly before the 1912 sea-
son, when Representative Th omas Gallagher of Chicago introduced a reso-
lution in Congress to investigate the baseball trust. “Th is Congress is 
desirous of investigating and securing information to dissolve trusts or 
 illegal combinations in restraint of trade and liberties of the American 
people,” the resolution began. Baseball, Gallagher had determined, would 
be a fat target. “Th e most audacious and autocratic trust in the country is the 
one which presumes to control the game of baseball,” his resolution read; 
“its offi  cials announcing daily through the press of the country the dictates 
of a governing commission; how competition is stifl ed, how territory and 
games are apportioned, how the prices are fi xed which millions must pay to 
witness the sport, [and] how men are enslaved and forced to accept salaries 
and terms or be forever barred from playing.” Gallagher accordingly 
requested the appointment of a special congressional committ ee to hear tes-
timony about “the Baseball Trust” and to inquire of the Justice Department 
why it had failed to take action.   13    

 Gallagher’s resolution caught baseball offi  cials by surprise, but they 
quickly took to the newspapers with the usual bravado. “We would be glad 
to have an investigation,” said Ban Johnson, the president of the American 
League. “Th ere is no baseball trust and competition is not stifl ed. Any one 
who desires is welcome to get in the game.” National League president 
Th omas Lynch pointed out that some of the players earned higher salaries 
than members of Congress, so baseball could hardly be accused of exploit-
ing its workers. “I don’t know what he means,” said August Herrmann of 
Gallagher’s resolution, “unless it is a joke. Th ere is no baseball trust, and 
from the nature of the game, there never can be.” Hugh Jennings, the man-
ager of the Detroit Tigers, was a member of the Pennsylvania bar, so he was 
able to off er a nuanced defense of the game. “Organized ball is not a trust in 
that it does not prevent competition by illegal means,” Jennings explained. 
“Th e organization keeps out rivals by off ering a bett er grade of ball than any 
one else can off er, it is true, but there is nothing to prevent any individual or 
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corporation from doing this.” Connie Mack, the manager of the Philadel-
phia Athletics, had no education beyond the eighth grade, but he had a 
strong opinion as well. “Th e author of that resolution cannot know a great 
deal about base ball,” Mack reasoned. “If some one would take him aside and 
tell him for about fi ve minutes what base ball really is, he would open his 
eyes. You do not hear many of the players complain of being bought and 
sold, do you? Th ey seem prett y happy in their so-called slavery.”   14    

 When baseball offi  cials made discreet inquiries with friendly members of 
Congress, they learned that Gallagher’s resolution had litt le chance of even 
reaching a vote. Nicholas Longworth was a Republican congressman from 
Cincinnati, still early in a career that would culminate in several years as 
Speaker of the House. He was an associate of August Herrmann, who was 
simultaneously president of the Reds and president of the National Com-
mission, baseball’s governing body. “Don’t think baseball resolution need be 
taken seriously,” Longworth promptly cabled Herrmann. “Will advise you 
later.” He had a fuller picture a few days later. “I have made a quiet investiga-
tion of the whole matt er and have asked friends of mine on the Rules Com-
mitt ee, to which the resolution was referred, as to whether it was being taken 
seriously,” Longworth reported. “Th ese gentlemen don’t want to be quoted, 
and neither do I, but I think I can tell you for your own information that it is 
regarded as more or less of a joke, and about all they have been asked to do 
is not to laugh at it.” Longworth’s concluding piece of advice was “don’t lose 
any sleep over this.” Meanwhile, Gallagher’s resolution was being mocked in 
the press. “Th e Western newspapers have ridiculed Gallagher,” Herrmann 
heard from Chicago. If the press’s reaction was any guide, “we will hear 
nothing more of this Congressional move.”   15    

 Observers both inside and outside of baseball were baffl  ed by Gallagher’s 
motive. What political gain could there be in bringing down the national 
pastime? “I do not know much about Gallagher although he is a Chicago 
man,” remarked Charles Murphy, the owner of the Cubs. “He certainly can’t 
be a very wise proposition when he thinks it’s good policy to att ack base-
ball.” Murphy suspected that Gallagher was speaking on behalf of “persons 
who had att empted an entrance into baseball circles and had failed. It is only 
reasonable to suppose that if the same individuals had att empted to build 
and maintain a new railroad and had failed, they would want all the railroads 
abolished.” Th e  Wall Street Journal  joked that the threat of an investigation 
was really intended to get members of Congress free passes to games. 
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 Gallagher may have been representing organizers of the United States 
League, a would-be league that never completed a season. Th e only evidence 
of such a connection that came to light was Gallagher’s friendship with 
Hugh McKinnon, who owned a share of the United States League’s Wash-
ington club, but that was enough to start rumors fl ying.   16    Whatever Galla-
gher’s motive was, it was not shared by anyone else in Congress. Th e House 
Rules Committ ee never voted on his resolution. 

 Some drew the lesson that baseball was in no danger of being found an 
unlawful monopoly. Gallagher’s resolution “got about ten times as many 
people acutely interested in the Sherman Law as had ever before concerned 
themselves about it,”  Munsey’s Magazine  noted. “But let’s see. A Kansas farm 
boy with three curves and extraordinary speed gets seventy-fi ve hundred 
dollars a year for pitching about forty games, instead of forty dollars a month 
as a farm-hand. Th e public gets bett er, squarer, more satisfactory ball.” Th e 
economic structure of the game did not seem to be causing anyone any harm. 
“We venture to say,” the magazine concluded, “that if it were left  to a referen-
dum of baseball patrons to decide whether the baseball trust should be 
‘busted,’ the majority would be overwhelmingly opposed.” Th e  New York 
Times  agreed that “there cannot be any political capital at present in investi-
gating baseball. Th erefore it is safe to say that baseball will not be investi-
gated.” Others were less confi dent. “In these days of high fi nance,” worried 
 Baseball Magazine , “the baseball magnates will probably soon be called before 
the Bar of Public Opinion. Th ey, as promoters in a business which stifl es 
competition, will have to take their turn along with the beef barons and the 
heads of the steel trust and show cause to the Supreme Court why they 
should any longer defy the provisions of the Sherman Anti-Trust Law.”   17    

 It was the pessimists who were right. Well before the 1913 season opened, 
there were rumors that the Justice Department would investigate baseball as 
soon as President William Howard Taft —a mild baseball fan but a lame 
duck in offi  ce—was replaced by Woodrow Wilson. When Wilson threw out 
the fi rst ball at the Senators’ opening-day game in April, joined by several 
members of his cabinet, the sporting press interpreted it as a good sign. “Th e 
most important fact,” one writer insisted, “is this:  Th e heads of the present 
administration would certainly not have been the guests of the American League 
if they considered organized base ball an unlawful trust .”   18    But the fi rst month 
of the 1913 season saw not one but two threatened congressional investiga-
tions, one in the Senate and one in the House. 
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 Th e Senate’s was the less worrisome of the two. Ty Cobb ( fi gure  2.1  ), the 
Detroit Tigers’ star center fi elder, had earned a salary of $10,000 in 1912, 
when he batt ed .409 and won his sixth consecutive batt ing title.   19    Before the 
1913 season, Cobb demanded a raise to $15,000, but when Tigers’ owner 
Frank Navin refused, Cobb held out. He announced that he would quit 
baseball unless he was paid appropriately. As the season began without 
Cobb, he received a telegram from Senator Hoke Smith of Cobb’s native 
Georgia. “Send me a copy of your contract with Detroit including reserve 
clause,” Smith wired. “Wish to investigate it to see if illegal contract violating 
federal statutes has been made.” Smith explained to the press that he sus-
pected the reserve clause violated the Sherman Act. “What I understand 
exists,” he said, “cannot exist legally.” Representative Th omas Hardwick, also 
of Georgia, began making plans for a similar investigation in the House. 
Charles Comiskey, owner of the White Sox, urged Navin to hold fi rm. “We 
have absolutely nothing to fear from any legislative body,” he argued. 

      
Figure 2.1: Ty Cobb’s holdout at the beginning of the 1913 season prompted 
members of Congress from Cobb’s home state of Georgia to threaten an antitrust 
investigation. When Cobb signed a contract and resumed playing, the threat 
disappeared. BL-2553.2001, National Baseball Hall of Fame. 
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 “Organized base ball of today is conducted open and above board.” But 
Comiskey had his doubts about Navin’s resolve. “I am afraid Navin will not 
show enough back bone in the handling of this young fellow,” he confi ded to 
August Herrmann. Within a few days, Cobb and Navin sett led on a salary of 
$12,000. Cobb resumed playing, and Smith and Hardwick lost their interest 
in the antitrust implications of Cobb’s contract.   20       

 Baseball offi  cials laughed off  what in retrospect had obviously been a po-
litical stunt. Georgia’s congressional delegation had been so busy supporting 
one of its best-paid citizens,  Life  magazine scoff ed, that “they might not know 
that few States in the Union have more child labor than Georgia.”  Outing  
magazine joked that the next congressional investigations would be “with ref-
erence to charges of child labor made by Christy Mathewson and a loud 
demand for a minimum wage law emitt ed by Ty Cobb, Frank Chance, Honus 
Wagner, Joe Wood  et al .” Careful observers recognized, however, that base-
ball might be vulnerable to a more determined opponent. Th e Sherman Act 
“is so vague in its terms,” one sportswriter worried. Baseball, like other suc-
cessful enterprises, had developed “a position with regard to the anti-trust law 
whose uncertainty is becoming annoying and harassing, if not intolerable.”   21    

 Th e more disturbing threat arose in the House, where Th omas Gallagher, 
seizing the opportunity off ered by the intense interest in Cobb’s holdout, once 
again introduced a resolution calling for an investigation of the  “audacious and 
autocratic” baseball trust. Gallagher’s second resolution drew initial skepti-
cism from all quarters, in light of the outcome of his fi rst. “Th ere’s no such 
thing as a baseball trust,” Connie Mack insisted. “All of us are out for ourselves 
only. Th at is absolute. We help each other no more than one shoemaker helps 
his competing neighbor shoemaker.” Th ere was another round of jokes in the 
press. “Th e Base-ball Trust catches its prey when young and unsuspicious,” 
 Puck  magazine snickered. “It off ers them what appear to be att ractive induce-
ments, and then, aft er they have signed up, it puts the screws on them. It makes 
them work in the hott est weather, sometimes as much as two hours a day. 
Pitchers especially have a hard time, frequently being called upon to work two 
days, or four hours, a week. Sometimes a ball-player has the sun directly in his 
eyes, possibly to the permanent injury of his vision.”   22    Gallagher’s second res-
olution seemed at the start to be no more worrisome than his fi rst. 

 Gallagher, however, now had more powerful backing than before. One 
backer was Horace Fogel, the former president and part owner of the Phil-
lies, who had been banished from baseball the previous year for repeatedly 
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complaining about the umpires and about National League president 
Th omas Lynch. A few days aft er Gallagher introduced his resolution, Fogel 
was seen in Washington conferring with members of the House Rules Com-
mitt ee and with Att orney General James McReynolds, who was acquiring a 
reputation as a vigorous trust-buster. Fogel was evidently plott ing revenge. 
He told the press that he had informed Representative Robert Lee Henry, 
the chair of the Rules Committ ee, that he could produce several hundred 
witnesses with knowledge of baseball’s monopolistic practices.   23    By himself, 
Fogel probably would not have had much clout, but soon he was joined by a 
group of people who did. 

 Th e Federal League was formed before the 1913 season as an indepen-
dent minor league, with clubs in six large midwestern cities. In its fi rst sea-
son, the Federal League had no pretensions of competing with the American 
and National Leagues. Its only well-known names were a few of its managers 
who were former players, including Cy Young, who managed in Cleveland. 
But the clubs had some substantial investors, including Ott o Stifel, the 
owner of a St. Louis beer company, and J. Edward Krause, who owned hotels 
in Pitt sburgh. Th ese were men who were not accustomed to being pushed 
around. Five of the Federal League’s clubs were in major league cities, how-
ever, and there were inevitable clashes with organized baseball. Th e biggest 
took place early in the 1913 season when Western Union, which carried 
American and National League scores on its telegraph ticker, refused to do 
the same for Federal League scores, despite the Federal League’s off er of 
payment, apparently because of pressure from organized baseball. Th e Fed-
eral League began preparing to fi ght back. Edward Gates, the league’s gen-
eral counsel, traveled to Washington to meet with Th omas Gallagher and 
James McReynolds. Th e Federal League even planned—at least according 
to Francis Richter, the editor of  Sporting Life —to off er its presidency to Hor-
ace Fogel.   24    Th e Gallagher resolution was no longer a laughing matt er. 

 Organized baseball had already jumped into action. Benjamin Minor, the 
owner of the Washington Senators, urged his colleagues to contact their rep-
resentatives in Congress, to exert what infl uence they had and to gather 
inside information about the likely success of Gallagher’s resolution. Alfred 
Allen, whose congressional district included part of Cincinnati, reported to 
the Reds that the House Rules Committ ee was so occupied with tariff  legis-
lation that it could not move on to baseball for at least a few weeks. Even 
then, Allen noted “it may be possible that Mr. Gallagher will be satisfi ed 
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with the publicity which he would get out of the matt er by having a public 
hearing before the Rules Committ ee, and that aft er that the matt er would be 
allowed to drop.” William Alden Smith, one of Michigan’s senators, and 
Frank Doremus, a representative from Detroit, both advised the Tigers’ 
Frank Navin that the matt er would not get on to the committ ee’s agenda at 
all before the summer recess. (“My keen interest in the ‘Tigers’ continues,” 
Smith added, “and I am hopeful that they will strike their ‘winning gait’ 
soon.”) Congressman James Curley, who would go on to fame as the fl am-
boyantly corrupt mayor of Boston, had even bett er news for the Braves. “Th e 
Gallagher Resolution,” he predicted, “is buried in the Committ ee on Rules 
and beyond hope of resurrection.”   25    

 Baseball’s leaders recognized that the game had a formidable lobbying 
army in the hundreds of minor league clubs, which were scatt ered through-
out congressional districts all across the country. Th e National Commission 
sent a lett er to the owner and president of each minor league team, urging 
them to contact their representatives. Telegrams and lett ers reached Con-
gress from the Birmingham Barons and the Chatt anooga Lookouts of the 
Southern Association, from the Indianapolis Indians of the American Asso-
ciation, from the San Francisco Seals of the Pacifi c Coast League, and from 
a host of other clubs in states and districts that lacked major league teams.   26    
Baseball used what connections it could. A. H. Woodward, the iron magnate 
who owned the Barons, was the brother-in-law of Oscar Underwood, the 
House majority leader. O. B. Andrews, president of the Lookouts, was an old 
friend of Chatt anooga’s representative, John Austin Moon. Th e responses to 
these pleas suggested that baseball had litt le to fear. “Most of the Members 
of Congress are Base Ball Fans,” explained Charles Curry, who represented 
San Francisco. “I don’t think they would stand for the enactment of a Law 
that would kill the game.” John Austin Moon advised: “I do not think there 
is a single Representative here who would injure the national game if he 
could.”   27    From the perspective of organized baseball, the game appeared to 
be in safe hands. 

 Th e Washington Senators, who played in then-brand-new National Park, 
only about three miles from the Capitol, helped smooth relations by hand-
ing out free season passes to members of Congress ( fi gure  2.2  ). Th is was 
not a new practice. “Th is being a political town, everybody was aft er a sea-
son pass,” Senators manager (and future owner) Clark Griffi  th complained 
shortly before Gallagher introduced his second resolution. Th e presence of 
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pressing business in Congress made the question a delicate one, because as 
the passes became all the more important, so too did the need to avoid the 
appearance of graft . Th e Senators accordingly delayed presenting a pass to 
Speaker of the House Champ Clark until they could learn, “through some 
friends” as the team’s owner put it, that Clark would not object. “Th e 
Speaker was apparently very glad to receive it,” a relieved Benjamin Minor 
reported, “and while he says he does not have an opportunity to go very 
oft en, he will go as oft en as he can.” It was widely acknowledged that mem-
bers of Congress enjoyed baseball. Only a few months later, in the course of 
scheduling debate in the House, Oscar Underwood proposed meeting at 
night, because “with a baseball game running in the aft ernoon, my experi-
ence is there is a much bett er att endance at night.” (“Th at has been my ob-
servation, too,” agreed John Langley of Kentucky, “especially during the 
baseball season.”) In 1912, just aft er Gallagher introduced his fi rst resolu-
tion, the  Saturday Evening Post  ran a cartoon that showed fi ve top-hatt ed 
cigar-smoking  congressmen sitt ing in a “congressional committ ee private 

      
Figure 2.2: The Washington Senators helped smooth relations with the federal 
government by giving out free passes to games. In the fi rst two rows at this 1913 
game are Secretary of War Lindley M. Garrison, Secretary of the Navy Josephus 
Daniels, Senator Charles Culberson, and Vice President Thomas Marshall. 
LC-H261-6720, Prints and Photographs Division, Library of Congress. 
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box” in the front row of a baseball stadium. Th e caption read: “Investigating 
the Baseball Trust.”   28       

 Players were ambivalent about Gallagher’s resolution, for the same rea-
son they had long been ambivalent about the reserve clause. Th e business 
structure of the game undoubtedly caused the best players to earn less than 
they would have in a competitive market. But baseball had never been more 
stable or profi table, and player salaries as a whole had never been higher. 
“Many of the players think that organized baseball amounts to a trust,” said 
David Fultz, the president of the Fraternity of Baseball Players of America. 
“But it is an open question whether legislative action will bett er the ball 
players’ condition.”   29    

 By the summer, it was clear that Gallagher’s second resolution would die 
in the Rules Committ ee just like his fi rst. Th ere was still no political gain in 
staging an investigation of baseball. One more threat had been averted. “But 
that does not alter the fact,”  Sporting Life  reminded its readers, “that the 
Sherman law is so vague in its terms and so prone to mischievous and harass-
ing interpretation that it constitutes a menace.”   30    Congress was not the only 
branch of government with the power to determine that baseball was an un-
lawful monopoly. It would not be long before the game would have to defend 
itself in court.    

  Ready for trial   

 In late 1913, the Federal League’s club owners determined to become a 
third major league. Th ey knew they had to att ract players from the American 
and National Leagues, and they knew that the two established leagues 
would fi ght back. Some of the players who jumped to the Federal League 
would be under contract with an American or National League club, while 
the rest would be covered by the reserve clause. Th e Federal League owners 
expected, correctly, that they and their players would be sued. One way to 
defend those suits was to argue that American and National League player 
contracts were unenforceable under the common law of contracts, and, as 
discussed in  chapter  1  , Federal League players were successful in doing so 
more oft en than not. But that was not the only available strategy. With all 
the att ention in 1912 and 1913 to baseball’s status under the antitrust law, it 
was not hard to see that the Sherman Act could be a useful weapon for the 
Federal League. 
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 One way to wield that weapon would be as a defense against suits for in-
junctions brought by American and National League clubs. In late Decem-
ber 1913, just a few days aft er Joe Tinker of the Cubs became the fi rst star 
player to sign with the Federal League, the league announced that it would 
do just that. Edward Gates, the Federal League’s general counsel, issued a 
clear warning. “Any baseball club that att empts to secure an injunction,” 
Gates promised, “will be immediately confronted” with the question of 
whether baseball is “a trust within the meaning of the Sherman Anti-Trust 
act.” Th e Sherman Act could also be an off ensive weapon. Rather than wait-
ing to be sued, the Federal League could fi le an antitrust suit of its own 
against the American and National Leagues. “We won’t wait for the major 
leagues to start the fi ght,” threatened Charles Weeghman, the president of 
Chicago’s Federal League team. “We are going to fi re the fi rst gun and we are 
going to make it hot for organized base ball. Th e fact is, we have the goods on 
them, and, what’s more, they know it. Th e major leagues are infringing on the 
Sherman Anti-Trust law and it is about time they stopped it. We have hired 
competent lawyers who know how to handle a case of this importance.”   31    
Antitrust accusations had thus far been a problem for baseball primarily in 
the press and in Congress, but they were about to move into the courts. 

 Organized baseball responded, in public, with the normal assertions of 
confi dence. “If the Federals carry out this plan,” Giants’ owner Harry Hemp-
stead told the newspapers, “it will be the best thing that could happen to 
the major leagues.” In private, they were far less sure of what to do. Most of 
the National League owners wanted to litigate as soon as possible to put the 
issue to rest. Th e American League owners wanted to stay out of court for 
fear that a defeat would have disastrous consequences.   32    Th e one thing they 
could all agree on was the need to consult their lawyers as soon as possible 
for advice as to what would happen in an antitrust suit. 

 Some of the lawyers were confi dent that organized baseball would win. 
Baseball could not be violating the Sherman Act, argued John Cromwell 
Bell, counsel to National League president John Tener. “Th e exhibition of 
the game of baseball,” Bell explained, “cannot properly be deemed to be 
‘trade’ or ‘commerce’ within the purview of the Act.” Th e Sherman Act pro-
hibited only agreements “in restraint of trade or commerce among the sev-
eral states,” but if baseball was neither trade nor commerce, then the law 
would have no application to it. Ellis Kinkead and John Galvin, the Reds’ 
lawyers, agreed. But Paul Moody, the Tigers’ lawyer, was less certain. 
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Whether or not baseball was a form of commerce, in his view, it was prob-
ably not a form of  interstate  commerce, the only kind the Sherman Act 
 covered. “While interstate commerce—to wit: the transportation of 
players—incidentally enters into the business of the diff erent clubs in the 
league,” Moody reasoned, “yet such business is not primarily interstate in its 
character as the thing produced and sold, to wit: the baseball game, is pro-
duced and manufactured in the nature of the case in the same locality where 
it is sold.” Moody admitt ed, however, that this was only his opinion, and that 
one could never know whether a judge would see matt ers diff erently. “I have 
heretofore come to the conclusion,” he lamented, “that the law upon the 
extent and meaning of the phrase ‘Interstate Commerce’ and the meaning 
and eff ect of the Sherman Anti-Trust Act, depends very largely upon what 
the Supreme Court of the United States is going to say next.”   33    Th e law was 
simply too ambiguous to make any confi dent predictions. 

 While both sides plott ed their next moves, the usual run of smaller anti-
trust controversies continued to pile up. Jack “Peach Pie” O’Connor, the 
former manager of the St. Louis Browns, had been fi red aft er the 1910 sea-
son when, in a season-ending doubleheader, he ordered his team to allow 
Napoleon Lajoie to reach base safely every time he came to bat, so that 
Lajoie would edge out Ty Cobb for the batt ing title. O’Connor was infor-
mally blacklisted from organized baseball thereaft er. In 1913 he retained a 
lawyer who vowed to bring an antitrust suit against the eight clubs of the 
American League for conspiring to keep him out of the game. If the suit was 
ever fi led, however, it appears not to have been litigated to a conclusion. Not 
long aft er, while the Pitt sburgh Pirates were holding spring training in Hot 
Springs, Arkansas, the Pirates sued Pitt sburgh’s Federal League club, the Re-
bels, for att empting to lure away second baseman Jimmy Viox and pitcher 
George McQuillan. Th e Rebels promptly countersued, alleging that the 
Pirates were violating the Sherman Act by playing in the National League. 
Th e antitrust claim never received a hearing, as the local Hot Springs judge 
announced that he would limit his consideration to issues of contract law. 
Before he could reach a decision, in any event, Viox and McQuillan decided 
to stick with the Pirates, and the suit was dropped. A few months later, when 
the Reds sued Armando Marsans to enjoin him from jumping his contract 
to play with the St. Louis Terriers of the Federal League, one of Marsans’s 
defenses was that organized baseball violated the Sherman Act. Marsans 
lost, but the court did not address his antitrust argument. Meanwhile, at the 
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end of the 1914 season, the United States Att orney in San Francisco an-
nounced plans to investigate the Pacifi c Coast League, the leading minor 
league in the West, for antitrust violations.   34    Th e steady drip of antitrust at-
tacks never let up. 

 Th e fi rst fully litigated baseball antitrust case took place in the middle of 
the 1914 season. In June, the fi rst baseman Hal Chase ( fi gure  2.3  ) jumped 
from the Chicago White Sox of the American League to the Buff alo Buff -
Feds of the Federal League. In July, lawyers for both sides were in court, 
before Judge Herbert P. Bissell of Buff alo, in a courtroom packed with base-
ball fans. Th e White Sox presented the usual argument for an injunction bar-
ring Chase from playing for the Buff -Feds, but Chase’s lawyer, Keene 
Addington, was ready. “Th e only thing new in the hearing was the elaborate 
and forceful argument made by Mr. Addington on the Sherman Act,” an 
alarmed Ellis Kinkead reported back to August Herrmann. “Mr. Addington 
spoke for fi ve hours on this subject, and had the good att ention of the judge, 

      
Figure 2.3: The fi rst fully litigated baseball antitrust case involved Hal Chase, one of 
the best fi rst basemen of the period, who jumped from the Chicago White Sox to the 
Federal League’s Buffalo club in the middle of the 1914 season. Chase’s victory 
allowed him to fi nish 1914 and play the full 1915 season in Buffalo, where he would 
lead the Federal League in home runs. BL-2626.89, National Baseball Hall of Fame. 
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who made frequent and copious notes.” Addington summed up with a 
scarcely concealed threat. “Th ere is more at stake here than Chase’s indi-
vidual case,” he warned the judge. “Before many weeks have passed we may 
see the standing of Organized Ball tested under Section 4 of the Sherman 
Act,” the section that authorizes U.S. Att orneys to bring suits to enforce the 
act. Baseball’s lawyers hastily put together and submitt ed a brief, in which 
they argued that baseball was not a form of interstate commerce and was 
therefore not covered by the Sherman Act.   35    

 Th e judge sided with Chase. “It is apparent,” he concluded, “that a mo-
nopoly of baseball as a business has been ingeniously devised and created.” 
He did not think baseball was in violation of the Sherman Act, he explained, 
because “I cannot agree to the proposition that the business of baseball for 
profi t is interstate trade or commerce.” Baseball, in his view, “is an amuse-
ment, a sport, a game that comes clearly within the civil and criminal law of 
the state, and it is not a commodity or an article of merchandise subject to 
the regulation of congress on the theory that it is interstate commerce.” But 
Judge Bissell held that the baseball monopoly  was  a violation of the common 
law of New York. “A combination of forty leagues, major and minor, has 
been formed,” he determined, a conspiracy “controlling for profi t the ser-
vices of 10,000 players of professional baseball, practically all the good or 
skillful players in the country.” As a result, “‘organized baseball’ is now as 
complete a monopoly of the baseball business for profi t as any monopoly 
can be made. It is in contravention of the common law.” Th e judge noted that 
he had not been asked to dissolve this illegal combination, although his tone 
suggested he would have been willing. He concluded, however, that “the 
court will not assist in enforcing an agreement which is part of a general plan 
having for its object the maintenance of a monopoly.”   36    Chase was free to 
play for the Federal League. He would fi nish 1914 and play the full 1915 
season in Buff alo, where he would lead the Federal League in home runs.    

 All concerned recognized that the importance of the  Chase  case was not 
limited to Chase himself. Baseball, for the fi rst time, had been held to be an 
unlawful monopoly. Some were not surprised. “Th ere is nothing new or 
novel about this declaration,”  Sporting Life  editorialized. “Every lawyer who 
knows something about base ball knows that it is a species of trust.” Orga-
nized baseball quickly changed the wording of its standard player contract. 
Th e old contract included a line stating that the contract’s form had been 
prescribed by the National Commission, baseball’s governing body. Th e new 
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contract eliminated that line, in light of Judge Bissell’s decision that the 
agreement establishing the National Commission was  illegal.   37    

 When the 1914 season ended, the Federal League had lost money, as had 
half the teams in the American and National Leagues, whose att endance 
dropped by nearly a third.   38    Th e two sides made some unsuccessful eff orts at 
compromise in the fall of 1914, but when these failed, the only weapon left  
to the Federal League was its long-promised antitrust suit. 

 Th e Federal League fi nally fi led its suit in federal court in Chicago in early 
January 1915. Named as defendants were the National and American 
Leagues, all sixteen clubs in the two leagues, National League president 
John Tener, American League president Ban Johnson, and August Herr-
mann, the chairman of the National Commission. Th e Federal League’s 
complaint alleged that organized baseball was a combination in violation 
of federal antitrust law as well as the law of each of the states in which its 
teams were located, and that organized baseball had conspired to destroy 
the Federal League’s business by suing and threatening to sue the Federal 
League’s players. Th e complaint concluded by asking for the dissolution of 
all of the American and National Leagues’ player contracts, and for a decla-
ration that organized baseball was an illegal monopoly.   39    

 Th e suit could have been fi led in any city where an American or National 
League club was located. Th e Federal League chose Chicago. Both Federal 
League president James Gilmore and American League president Ban John-
son lived in Chicago, and Chicago was one of only three cities where all 
three leagues had clubs (the others were New York and St. Louis), so Chi-
cago was as likely a choice as any. Th e Federal League may also have been 
infl uenced by the fact that the senior of the two federal district judges in 
Chicago was Kenesaw Mountain Landis, who had something of a reputa-
tion as a trust-buster. To the extent Landis was known outside the commu-
nity of Chicago lawyers, it was for a 1907 case in which he imposed a fi ne of 
over $29 million on Standard Oil, or around $700 million in today’s money, 
the largest fi ne in the history of the United States to that time.   40    Landis had 
shown that he had no fear of imposing draconian sanctions on commercial 
wrongdoers. Th e Federal League’s lawyers hoped he would do so again. 

 Landis, however, was not just a trust-buster. “Both Judge Landis and 
Judge Carpenter of the U.S. Court here are dyed-in-the-wool fans and 
doubtless read all that is published about baseball,” Charles Th omas, the 
president of the Cubs, reported to August Herrmann. Landis had once even 
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writt en a lett er to the Senators’ star pitcher Walter Johnson, a fact that Sena-
tors’ owner Benjamin Minor was careful not to disclose to the Federal 
League or to the press. “I feel as though our interests are safe in Judge Lan-
dis’s hands,” concluded Clark Griffi  th, the Senators’ manager.   41    

 Th e leaders of the Federal League were just as confi dent. “We’ll break up 
the baseball trust and the National Commission,” James Gilmore predicted. 
“We’ll free every ball player in the United States.” Ott o Stifel, the owner of 
the Federal League’s St. Louis club, explained that he just wanted to com-
pete on equal terms with the Cardinals and the Browns, the local National 
and American League clubs. “Baseball is not sacred or diff erent from the 
rules which apply to any business,” Stifel insisted. “Th ere may not be room 
in a country town for three grocery stores or three meat markets or three 
churches, for that matt er, but that doesn’t prevent anyone from investing his 
money where he thinks he has an opportunity. Th is is a free country and the 
law of competition is upheld by the Sherman anti-trust act.” Joe Tinker, the 
shortstop and manager of the Federal League’s Chicago club, told the press 
that the suit was fi led in order to give baseball “a good housecleaning.”   42    
Were the Federal League to prevail, the entire structure of organized base-
ball would collapse. Th e National Agreement, the basic contract between 
the clubs, would be dissolved. Th e clubs would lose all rights over their 
players. Baseball would have to reorganize from scratch. 

 Th e men who ran organized baseball recognized the extremity of the 
 danger. August Herrmann immediately instructed all sixteen club owners to 
submit summaries of every instance in which Federal League clubs had 
att empted to sign away their players, so that organized baseball could present 
itself as the Federal League’s victim rather than vice versa. “Th is issue has 
been knocking at our door for a long while and we fi nally get to meet it,” he 
told John Tener. For reasons of public relations, Herrmann advised, baseball 
should not raise any technical defenses, like whether the court lacked juris-
diction. “We should place ourselves in position immediately as being ready 
to establish the falsity of the sensational charges they have made to reiterate 
that organized baseball is an open book; that its record is clean; that we court 
a full investigation of all of its acts and for that reason we are going to meet 
this case on its merits and not on technicality,” he declared. “In other words, 
we should be ready to appear in Court  . . .  and say  we are ready for trial .”   43    

 Both sides wanted the case decided quickly, before the season began. “I 
think it would be a crime to have constant litigation during the playing 
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 season,” James Gilmore worried. “It would certainly come very near killing 
the national pastime.” Within a few days of fi ling its complaint, the Federal 
League submitt ed eleven affi  davits of witnesses to the monopolistic prac-
tices of organized baseball. Joe Tinker recalled how he had been sold from 
Great Falls to Helena, Montana, and then from Portland to the Chicago 
Cubs, and then from the Cincinnati Reds to the Brooklyn Dodgers, on each 
occasion “without at any time being consulted with regard to his sale or his 
wishes in regard to his place of abode.” Th e second baseman Ott o Knabe, 
who had left  the Phillies for the Baltimore Terrapins of the Federal League, 
stated that organized baseball’s ten-day clause, which allowed all players to 
be fi red with ten days’ notice, “is unjust to such players and is the source of 
great dissatisfaction among them.” Mordecai “Th ree Finger” Brown, one of 
the best pitchers of the previous decade, even testifi ed that the Cardinals 
had once traded the pitcher Bill Hopper to a minor league club in exchange 
for a bird dog.   44    

 Organized baseball responded a week later with twenty-four affi  davits of 
its own. Most of them recounted how Federal League clubs had tried to 
induce players to break their American or National League contracts. Clark 
Griffi  th, for example, told how Walter Johnson had nearly been lured to the 
Federal League’s Chicago team. Th e other affi  davits were fi led to rebut the 
Federal League’s allegations, including one by Roger Bresnahan, manager 
of the Cardinals, who denied having ever traded any players for dogs. (He 
insisted that the bird dog he received in exchange for trading Hopper was a 
gift  from the other team’s owner.) Professional baseball simply could not 
exist without the business structure it had developed, swore Charles 
Ebbets, owner of the Brooklyn Dodgers. “Without a National Agreement,” 
he concluded, “chaos would prevail and conditions would drift  back to 
those of 1871–75.”   45    

 Both sides were in Judge Landis’s Chicago courtroom a few days later for 
a hearing on the Federal League’s motion for a preliminary injunction bar-
ring organized baseball from continuing to operate in violation of antitrust 
law until the case could be decided. Both sides were represented by teams of 
distinguished lawyers. Th e Federal League’s lead counsel was the prominent 
Chicago att orney Keene Addington ( fi gure  2.4  ), who had won the Hal 
Chase case in Buff alo the previous year. Organized baseball’s lawyers were 
led by George Wharton Pepper of Philadelphia, who would become a U.S. 
senator a few years later. On the fi rst day of the hearing, the courtroom was 
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fi lled with baseball fans. Th ere had never been so much popular interest in 
antitrust law, the  New Republic  noted. Even the prosecution of Standard Oil 
had not been so closely followed. “Most men,” the journal remarked, “would 
rather be brought to poverty by costly kerosene than be deprived of the best 
baseball that can be provided.” Th e fans were disappointed when the entire 
proceeding consisted of legal argument, with no players anywhere to be 
found. Att endance dropped sharply on the second day.   46       

 “Th e most important point,” Keene Addington told Judge Landis, was 
that the rules of organized baseball “reduce the player to a chatt el.” New 
leagues could not enter the marketplace, because “all of this skilled labor is 
under the domination and control of organized baseball.” George Wharton 
Pepper had several responses. He began by emphasizing how long baseball 
had been in business, and how major a disruption would be caused by 

      
Figure 2.4: After successfully representing Hal Chase in his 1914 antitrust case, the 
Chicago lawyer Keene Addington was retained by the Federal League in its 1915 
antitrust suit against organized baseball. “The most important point,” Addington 
argued, was that the player contracts used by organized baseball “reduce the player 
to a chattel.” LC-B2-3366-6, Prints and Photographs Division, Library of Congress. 
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granting the Federal League’s motion. He next retold the organizational his-
tory of baseball, to make the point that the National Agreement among the 
clubs had not been intended to suppress competition from rival third 
leagues, but was rather for the purpose of facilitating competition among 
the American and National Leagues’ members.   47    

 Pepper then turned to his legal arguments. He quoted the Clayton Act of 
1914, which provided that the labor of human beings was not an article of 
commerce for purposes of the antitrust laws. Th is provision was due to the 
lobbying of labor unions, some of which had been prosecuted for antitrust 
violations for organizing their members. Pepper put the Clayton Act to a 
purpose unlikely to have been envisioned by its proponents: he argued that 
organized baseball could not be found liable under the antitrust laws for the 
way it treated its employees, because they were human beings, aft er all, and 
so their labor was not commerce. Finally, Pepper argued that the federal 
antitrust laws simply could not apply to baseball. Baseball was not  commerce , 
he declared, quoting the words of Judge Bissell from the  Chase  case, but was 
rather “an amusement; it is a sport; it is a game.” Th e players were paid, to be 
sure, but “the fact still remains that the thing in which the parties are con-
cerned is the furnishing of amusement to the public.” Th e federal govern-
ment had power to regulate interstate commerce, in statutes like the Sherman 
Act, but amusements “are essentially matt ers of local concern,” governed by 
the states and not the federal government.   48    

 Th e Federal League responded to this last point aft er the hearing, in a 
lengthy brief devoted to the proposition that baseball  was  interstate com-
merce. Th e sport had gross revenues of several million dollars per year, the 
brief pointed out. It paid its employees hundreds of thousands of dollars 
annually. It regularly transported players and equipment across state lines. 
“Th e sport of a boy of yesterday has become the commercialized amuse-
ment of the nation of today,” the Federal League concluded. “It is subject to 
the power of Congress to regulate commerce among the states.”   49    

 Th e hearing lasted four days. On two occasions, Judge Landis made com-
ments that revealed his fondness for baseball. When Pepper was discussing 
the Clayton Act’s exemption of labor from the antitrust laws, Landis inter-
rupted him. “As the result of thirty years’ observation” of baseball, Landis 
remarked, “I am somewhat shocked to hear you call it labor.” He may simply 
have been expressing his skepticism that Congress had meant to extend the 
Clayton Act to skilled workers like baseball players, but it is also likely that 
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Landis was thinking of baseball as leisure rather than work. Pepper quickly 
recovered. If the service performed by a baseball player was not labor, he 
argued, then it was even less an article of commerce than labor was. An even 
more revealing exchange took place on the hearing’s third day, when Pepper, 
in the midst of his closing argument, began to rhapsodize about how much 
he loved the game. “Well, we will have to keep aff ection, love and aff ection, 
out of this lawsuit,” Landis snapped. Pepper tried to apologize, but Landis 
cut him off . “I think you gentlemen here all understand that a blow at 
this thing called baseball—both sides understand this perfectly—will be 
regarded by this court as a blow at a national institution,” Landis declared. 
“Th erefore you need not spend any time on that phase of this subject.”   50    Th e 
lawyers for the Federal League could not have been heartened. 

 When the hearing was over, the men who ran organized baseball were 
cautiously confi dent of a favorable outcome. “If this is the only thing that 
will cause organized base ball to be broke up,” cracked Samuel Lichten-
stein, the president of the International League’s Montreal Royals, “it cer-
tainly has been hanging on a very thin thread.” Th e Federal League’s suit 
encountered considerable skepticism in the press. “We are in somewhat of 
a pickle regarding one or two phases of the trust idea,” confessed the sports-
writer Grantland Rice. It did seem unfair to Rice that players could not sell 
their services to the highest bidder. “But as long as a city of 400,000 is 
forced to compete with a city of 3,000,000 or 5,000,000 and keen competi-
tion is the basis of the sport,” Rice asked, “what is to be done about it?” Th e 
 Sporting News  complained that for all the Federal League’s accusations, 
“they have given no hint as to the remedy they would off er to bett er the 
existing conditions.” Th e  Chicago Tribune  concluded that if the Federal 
League won the suit, “it will have a great deal to answer for to the present 
generation of baseball fans.”   51    

 Both sides had proceeded very quickly because they hoped for a decision 
before the 1915 season began, but when April arrived, there was still no 
word from Judge Landis. Both sides “must perforce undergo a period of de-
pression and anxiety until that decision is rendered,”  Baseball Magazine  
noted. As the season went on, the parties waited in vain for a ruling. Every so 
oft en the rumor would circulate that a decision was imminent, but each time 
it proved incorrect. By September, the sporting press was accusing Landis of 
laying down on the job. Th e Red Sox beat the Phillies in the World Series in 
October, and Landis had still not taken any action on the case. “I do hope 
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some of these days Judge Landis may hand down his decision,” August Her-
rmann lamented. “Until that is done, baseball conditions are certainly in 
chaotic shape.”   52    

 Landis’s failure to decide the case grew particularly frustrating to baseball 
offi  cials when the season ended. Th e Federal League had lost so much 
money in 1915 that a third season was out of the question. In October, a 
group of Federal League owners quietly began negotiating a sett lement with 
August Herrmann and John Tener under which the more fi nancially sound 
Federal League clubs would be merged into the American and National 
Leagues. But Herrmann and Tener were afraid to reach any such sett lement 
before Landis decided the case. “It would, in my judgment, be most injudi-
cious to form any combination while the case is still in the hands of the 
Court,” George Wharton Pepper warned. If Landis were to fi nd that orga-
nized baseball was an illegal monopoly, “it would follow that any arrange-
ment would be illegal which involved the elimination of competition 
between so-called Organized Baseball and the Federal League.” Herrmann 
and Tener reluctantly agreed to call a halt to the negotiations, but they 
looked for ways around the problem. What if the Federal League were sim-
ply to go out of business on its own accord, Tener asked Pepper, and then 
the former owners of Federal League teams were to purchase stock in some 
of the clubs in organized baseball? “Would that transaction,” he wondered, 
“be dangerous or embarrassing to us pending the decision of Judge Landis?” 
Pepper replied that the judge would see right through any such scheme. If 
the Federal League dissolved, and “the individuals who had composed the 
Federal League were then to purchase stock interests in Major League clubs, 
this would be strong evidence that the dissolution of the Federal League and 
such subsequent purchases of Major League stock were steps taken in pur-
suance of an understanding or agreement reached between all parties in in-
terest.” Th ere was simply no way to reach a sett lement without the risk of 
having the sett lement look like one more monopolistic act. “With the 
decision in the present suit pending,” Pirates president Barney Dreyfuss 
concluded, “we cannot make haste too  slowly  for our own good.” Landis’s 
delay was the only thing preventing organized baseball from reaching a set-
tlement that would put the Federal League out of business. August Her-
rmann agreed that “the unfortunate part of the whole baseball controversy 
at this time is the holding up by Judge Landis of the case presented for his 
consideration last winter.”   53    
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 By January 1916, an entire year had elapsed since the hearing, and Landis 
had not taken any action on the case. “Judge Landis, for reasons best known 
to himself, has elected to delay the rendering of his classic decision to a point 
where all interest in that decision has expired of old age,”  Baseball Magazine  
complained. Aft er three weeks of furious activity on the part of the lawyers, 
Landis had sat on the case for a full year. Herrmann decided to stop waiting. 
Th e two sides announced a complex agreement, under which the Federal 
League and its clubs would cease to exist. Th e Federal League would drop 
the antitrust suit before Judge Landis. In return, organized baseball in eff ect 
absorbed the fi ve Federal League clubs located in metropolitan areas with 
major league teams. Charles Weeghman, owner of the Federal League’s Chi-
cago club, bought the Chicago Cubs of the National League, with $50,000 
of the purchase price paid by the National League. Th e rosters of the two 
clubs were merged, and the Cubs moved into Weeghman Park, the Federal 
League’s new stadium on the north side of Chicago. (Th e park would later 
be renamed Wrigley Field, aft er Weeghman sold the team to the chewing 
gum tycoon William Wrigley.) Th e St. Louis Terriers of the Federal League 
purchased the St. Louis Browns of the American League. Th e owners of the 
Federal League’s Brooklyn club received $400,000, Newark got $100,000, 
and Pitt sburgh received $50,000, each sum to be paid evenly by the Ameri-
can and National Leagues.   54    

 Th ree Federal League clubs received nothing in the sett lement: Kansas 
City, Buff alo, and Baltimore. Kansas City and Buff alo were nearly bankrupt 
and thus had no leverage to extract any concessions. Th e Baltimore club was 
off ered $50,000 as part of the sett lement but the club turned it down. Unlike 
the other Federal League teams, the Baltimore Terrapins were owned not by 
wealthy individuals but by approximately six hundred local shareholders. 
Th eir main objective was to bring major league baseball back to Baltimore, 
which had been without a top-level team since 1903, when the American 
League’s Baltimore Orioles had moved to New York and become the High-
landers (later the Yankees). At a tense meeting, late at night in New York’s 
Waldorf-Astoria Hotel in December 1915, the Terrapins’ lawyer pleaded 
with the owners of the American and National League clubs. “We are willing 
to purchase and pay for a franchise in the major leagues, if we can get it,” 
Stuart Janney explained. “We do not ask anything if we could be given the 
privilege of buying and locating a major league club in Baltimore.” Not a 
single owner agreed. Adding a ninth team to an eight-team league would 
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pose diffi  cult scheduling problems in a sport in which each team was 
expected to play nearly every day. None of the owners of existing teams was 
willing to move to Baltimore or sell to a group of Baltimore investors. Th ey 
all remembered the Orioles, who had lasted only two years in Baltimore 
because of poor att endance. Baltimore was “a minor league city, and not a 
hell of a good one at that,” smirked Charles Comiskey, owner of the White 
Sox. “It is one of the worst minor league towns in this country,” agreed the 
Dodgers’ owner Charles Ebbets. “You have too many colored population to 
start with. Th ey are a cheap population when it gets down to paying their 
money at the gate.”   55    Th e Terrapins remained the lone holdout in the Fed-
eral League’s sett lement with organized baseball. 

 Lawyers for all concerned fi led into Kenesaw Mountain Landis’s court-
room in February 1916 for the formal termination of the Federal League’s 
antitrust suit. Th e only one to object was Janney, on behalf of the Terrapins. 
Th e sett lement, he complained, was “in a sense the very consummation of 
the conspiracy alleged in the original bill,” in that organized ball had bought 
off  its rivals by incorporating them into its monopoly. He acknowledged, 
though, that without a Federal League to bring the suit, there was no point 
in continuing. He asked Landis, when dismissing the suit, to clarify that the 
Terrapins still had the right to bring an antitrust suit of their own, and the 
judge did so.   56    

 Landis then explained, for the fi rst and only time in public, why he had 
delayed for so long in deciding the case. It was because his decision would 
have been in the Federal League’s favor, but he did not want to destroy the 
game of baseball. He had his “own knowledge of the subject matt er of your 
litigation,” he told the assembled lawyers, “resulting from thirty years 
acquaintance with the subject matt er of your litigation, before most of you 
gentlemen who were in that litigation knew anything about any such thing 
as baseball.” Landis’s own knowledge of baseball had convinced him that 
the decision he would have been compelled to reach “would have been 
if not destructive, vitally injurious to the subject matt er of the litigation. 
Th at is the plain truth.” Th e judge had accordingly resolved to do nothing. “I 
decided,” Landis explained, “that this court had a right, if not a right a 
discretion, to postpone the announcement of any such order, and that is 
the reason that the entry of that order was postponed.”   57    Four years later, 
the grateful leaders of organized baseball would make Landis their fi rst 
 commissioner ( fi gure  2.5  ).    
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 Baseball had withstood its most dangerous antitrust challenge to date, 
because it was lucky enough to get a judge who put his love of the game 
above his professional obligation to follow the law. Th e Federal League had 
crumbled, and there were no other rivals on the horizon. Th e stockholders 
of the Baltimore Terrapins were still disappointed, however. It would not be 
long before they would be heard from again.            

      
Figure 2.5: Kenesaw Mountain Landis watches the fi rst game of the 1940 World 
Series in Cincinnati. Landis became the fi rst commissioner of baseball in 1920. A few 
years earlier, as a judge in Chicago, he postponed a decision in the Federal League’s 
antitrust suit for over a year, to avoid having to rule in the Federal League’s favor. 
BL-1844.81, National Baseball Hall of Fame. 
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THE SUPREME COURT STEPS IN  

 In a 1922 case called  Federal Baseball Club of Baltimore v. National League , the 
U.S. Supreme Court decided that the Sherman Antitrust Act did not apply to 
professional baseball, on the ground that baseball was not a form of inter-
state commerce. Th e case would have important long-term consequences: it 
is the origin of baseball’s so-called “antitrust exemption.” Few court decisions 
have been so widely ridiculed. “Most commentators thought the decision 
was wrong at the time and now consider it ludicrous,” according to one typ-
ical criticism of Justice Oliver Wendell Holmes’s “simple and simplistic opin-
ion.” In the view of another representative critic, the decision was “remarkably 
myopic, almost willfully ignorant of the nature of the enterprise.”  Federal 
Baseball Club , some contend, can only be understood as evidence that the 
justices were willing to bend the law to protect baseball’s status as the na-
tional pastime. Th e distinguished federal judge Henry Friendly summed 
up the conventional wisdom: the case “was not one of Mr. Justice Holmes’ 
happiest days.”   1    

 As we have already seen, however, the question of whether baseball was 
violating the Sherman Act had already been litigated twice before  Federal 
Baseball Club . In the  Chase  case, one judge had decided it was not, while in 
the Federal League’s antitrust suit of 1915, another judge may have privately 
determined that it was. ( Judge Landis declared that he would have ruled 
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against baseball, but he never said whether his decision would have been 
based on federal or state law.) Judges would reach diff ering conclusions in 
 Federal Baseball Club  itself. Th e one thing we can say with certainty about 
 Federal Baseball Club  is that the case was not nearly as easy as the critics 
suggest. Th e legal system off ered plenty of material for both sides to make 
plausible arguments about whether baseball was governed by federal anti-
trust law.    

  Let’s go to the mat with them   

 When the Baltimore Terrapins were left  out of the Federal League’s sett le-
ment with organized baseball, their fi rst move was to try to convince the 
Justice Department to bring an antitrust suit. Th eir spokesman was the Bal-
timore congressman John Charles Linthicum, who urged Att orney General 
Th omas W. Gregory to consider whether “some Government control could 
be enforced to prevent such a monopoly.” He received a terse response. Th e 
elimination of Baltimore as a major league city, one of Gregory’s assistants 
replied, “does not appear to constitute any ground for action by the depart-
ment.”   2    Th e Terrapins were on their own. 

 In March 1916, the club fi led its own antitrust suit in federal court in 
Philadelphia. Among those named as defendants were all the defendants 
from the Federal League’s suit of the previous year—the National and 
American Leagues, all sixteen major league teams, and the three people in 
charge of organized baseball, National League president John Tener, Ameri-
can League president Ban Johnson, and August Herrmann, the chairman of 
the National Commission ( fi gure  3.1  ). Th e suit also added three new defen-
dants, the men who had led the Federal League’s sett lement negotiations, 
league president James Gilmore, Chicago owner Charles Weeghman, and 
Newark owner Harry Sinclair. Th e Baltimore club’s complaint alleged that 
all concerned had conspired to monopolize baseball, at a cost to the Terra-
pins of $300,000 in losses, which, when tripled as the Sherman Act required, 
yielded a request for $900,000 in damages, or around $18 million in today’s 
dollars.   3    Th e complaint did not seek the dissolution of organized baseball, as 
the Federal League had in its Chicago suit the previous year. It was too late 
for such a remedy to help the Terrapins. As the only club left  standing out-
side of organized baseball, even if they had been able to sign players, they 
would have had no one to play against.    
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 Sporadic sett lement negotiations led the parties to postpone trial several 
times, but a trial fi nally began in June 1917. Aft er four days of trial, the Balti-
more club abruptly dropped the suit without explaining why. Th e lawyers 
for organized baseball told the press that it was because the Terrapins real-
ized they could not win the case, but in light of subsequent events this expla-
nation seems unlikely.   4    A more likely reason is that the parties believed they 
were so close to a sett lement that further litigation was pointless. On what 
would have been the fi ft h day of trial, the Terrapins’ lawyer spoke up fi rst 
thing in the morning to say that “aft er full consideration of this case last night 
by counsel for the plaintiff , circumstances have arisen which make us desire 
to discontinue it.” He did not say what those circumstances were, but base-
ball’s lawyer, George Wharton Pepper, seemed to know about them too. 
“We have no objection,” he told the judge. “We feel very great gratifi cation at 
the decision for the plaintiff s just announced to the Court.” If a sett lement 
was imminent, talks broke down, because within a few weeks Pepper 
received word that the Terrapins intended to fi le their antitrust suit once 
again. By midsummer, the press was reporting that the new suit would be 
fi led in Washington, the major league city closest to Baltimore and thus, the 
Terrapins’ lawyers may have hoped, the location where jurors would be 

      
Figure 3.1: The members of the National Commission attend the 1916 World Series 
in Boston’s Fenway Park. From left to right: Red Sox owner Joseph Lannin, American 
League president Ban Johnson, National League president John Tener, and National 
Commission president August Herrmann. At the time, the Baltimore Terrapins’ antitrust 
suit was pending in Philadelphia. LC-USZ62-50112, Prints and Photographs Division, 
Library of Congress. 
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most sympathetic. (Th e suit could not have been fi led in Baltimore itself, 
because none of the defendants was located in Maryland.) Aft er a brief 
pause for more fruitless sett lement negotiations, the Terrapins indeed fi led 
the new antitrust suit in Washington in September.   5    Th is was the case that 
would get to the Supreme Court. 

 Th e new complaint made the same allegations against all the same defen-
dants. Nearly a year and a half of still more sett lement talks followed. At fi rst, 
organized baseball fl oated the idea of sett ling the case by creating a third 
major league, to be made up of clubs promoted from the highest level of the 
minors, and lett ing the Terrapins’ owners have the Baltimore franchise. 
“A new league might benefi t the game during the war,” Ban Johnson told the 
newspapers. Johnson had heard from a banker who owned stock in the Terra-
pins that this kind of a deal was what the club was really aft er. “Th e Baltimore 
Feds have no expectation of gett ing a favorable decision in their new suit,” he 
informed August Herrmann, “but they hope to compel Organized Baseball 
to come across with a sett lement out of court.” Herrmann was not interested 
in sett ling the case. “I believe the time has come when we should get to the 
fi nish with a case of this kind and ascertain positively whether we are vio-
lating the Sherman Law or not,” he replied to Johnson. “Unless this is done 
we will have trouble right along, as soon as an adjustment is made with one 
party another one will ‘pop up.’ Th erefore I repeat ‘Let’s go to the mat with 
them.’”   6    Th is disagreement would make sett ling the case nearly impossible. 

 An additional complication in reaching a sett lement was that organized 
baseball was already under an obligation to make annual payments to most 
of the other Federal League owners under the sett lement of the Federal 
League’s suit before Judge Landis. When the Terrapins fi led their own suit, 
organized baseball stopped making those payments, on the ground that the 
Federal League was not living up to its end of the bargain. Th e Terrapins’ 
pending suit was thus not entirely a bad thing from the perspective of orga-
nized baseball, because it provided a reason to avoid paying out signifi cant 
sums, which in turn provided a reason to keep the Terrapins’ suit pending 
for as long as possible. It was not until early 1918, when the other Federal 
League owners agreed to post bonds indemnifying organized baseball in the 
event the Terrapins won their suit, in exchange for the resumption of pay-
ments under the Landis sett lement, that this logjam was fi nally broken. Even 
then, however, it took another year for the case to be set for trial, to begin in 
March 1919.   7    
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 Th e men who ran baseball were once again divided. Ban Johnson thought 
it unnecessary to hire high-priced lawyers, because the suit “to me person-
ally looks like a joke aff air, and I am confi dent it will be swept out of the 
Washington courts in a jiff ey.” John Heydler, who had replaced John Tener 
as president of the National League, was more apprehensive. George Whar-
ton Pepper had advised him that the case was “much more formidable than 
the law suit which we defended in Philadelphia in 1917.” Heydler accord-
ingly urged the owners and presidents of all eight National League clubs to 
att end the trial. He explained that “the presence of substantial people, repre-
senting the big investments in base ball properties, Mr. Pepper believes, is 
absolutely essential in a trial case of this character.”   8    

 Th e trial took place in late March and early April, just before the 1919 
season began. Th e judge, Wendell Phillips Staff ord ( fi gure  3.2  ), had nearly 
twenty years of experience. He had been a member of the Vermont Supreme 
Court before Th eodore Roosevelt appointed him to the District of Colum-
bia bench in 1904. Staff ord was perhaps best known as a poet and a sought-
aft er speaker on ceremonial occasions.  Dorian Days , his 1909 book of verse, 

      
Figure 3.2: Judge Wendell Stafford determined in 1919 that organized baseball was 
an illegal monopoly under the Sherman Antitrust Act. His decision would be reversed 
on appeal. LC-H25-105830-G, Prints and Photographs Division, Library of Congress. 
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reminded at least one lawyer of Keats, while his collected speeches, pub-
lished in 1913, covered topics ranging from Abraham Lincoln to the history 
of his native Vermont.   9    If he had any views on antitrust law, however, Judge 
Staff ord had not put them on record. Unlike Kenesaw Mountain Landis, he 
was an unknown quantity. 

 Aft er the fi rst week of testimony, John Heydler was even more nervous 
than he had been before trial. “Th e Baltimore Federals are presenting a stron-
ger front and are building up a more formidable case than in the 1917 trial at 
Philadelphia,” he reported to the National League club presidents who had 
not been in att endance. Th e Terrapins’ main lawyer, William Marbury, was 
“rated as the leading Maryland att orney,” Heydler explained, and his perfor-
mance justifi ed the reputation. Marbury’s most eff ective witnesses had been 
the marginal players Jimmy “Runt” Walsh, John Priest, and George Maisel, 
all of whom testifi ed about how “for a period of years they were shunted 
around from Club to Club, or from coast to coast, as in Maisel’s case.” Hey-
dler worried that all this evidence of players being bought and sold had 
“made the most unfavorable impression on the Court.” Pepper tried to argue 
that much of the evidence Marbury had introduced was beside the point. 
“Th is is not a suit by a player claiming that he has been damaged,” Pepper 
told the jury, “and if you were of the opinion that various players had received 
a raw deal from organized baseball, that would not be a ground for fi nding a 
verdict for the plaintiff .” Baseball had not tried to deprive the Federal League 
of players, he argued. “Organized baseball has never yet signed up players 
beyond the actual needs of its own clubs,” he claimed. “It has never yet signed 
up players and held them on reserve for the purpose of preventing them 
from going into the service of competitors.” In any event, he pointed out, the 
Terrapins hardly had the right to complain that organized baseball was an 
unlawful monopoly, when aft er all they had tried desperately to join it. “A 
combination is either a thing from which you stay out or it is a thing you go 
in,” Pepper argued. “You cannot try to get in and then, if you are refused per-
mission, say, ‘I have suddenly discovered this is a den of iniquity and a com-
bination of conspirators, and I want damages for having such a thing on the 
face of the earth.’” But he felt all along, he recalled later, that “the atmosphere 
of the Washington courtroom was unfriendly” to organized baseball.   10    

 When the testimony ended and Judge Staff ord instructed the jury, Hey-
dler’s and Pepper’s fears were proven accurate. “Th e acts of the defendants, 
alleged and proved, by way of maintaining the system of organized baseball, 
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constituted in law an att empt to monopolize the business of competitive 
baseball exhibitions for profi t,” the judge stated. As an “inseparable part” of 
those acts, he continued, organized baseball had att empted “to monopolize 
commerce between the States.” Much of the defense case had rested on the 
asserted benefi ts of the reserve clause for the stability and profi tability of the 
game, but Staff ord told the jury to ignore that aspect of the case. “Th e law 
forbids monopolizing or att empting to monopolize any part of Interstate 
Commerce and no monopoly or att empt at monopoly can be justifi ed on 
the ground that it is benefi cial to any body,” the judge instructed. Th e jury 
was accordingly to pay no mind to any testimony showing “that players are 
generously treated by Organized Ball, or that their salaries are high, or that 
they are well-disciplined, they are bett er behaved, less disposed to rowdy-
ism, or that they are prevented from violating their contracts, or that bett er 
games are played.” In Staff ord’s view, none of that matt ered. Th e only ques-
tion was whether baseball was a monopoly, and that, he held, had been deci-
sively proven. All that was left  for the jury to decide was how much the 
Terrapins had lost as a result of baseball’s actions.   11    Th e jury determined that 
the Terrapins had lost $80,000, so the outcome of the trial was an award of 
three times that much, or $240,000. Th e award was only a bit more than a 
quarter of what the Terrapins had requested, but the amount was less impor-
tant than the judge’s ruling. Aft er years of anticipation, organized baseball 
had fi nally been held to constitute an illegal monopoly.    

 “I was thunderstruck,” August Herrmann acknowledged. Baseball imme-
diately announced that it would appeal and that the game would go on as 
usual while the appeal was pending. Behind the scenes, the men who ran the 
game engaged in their usual squabbling. Ban Johnson blamed George Whar-
ton Pepper and his team of lawyers. “I was not at all satisfi ed with the manner 
in which our lawyers handled the case,” he complained. “Th ere was a lack of 
‘team work.’” Johnson wanted to fi re them and hire new ones. Heydler thought 
that “Mr. Pepper most ably and brilliantly presented our side” and that the 
blame lay only with the judge. Pepper, for his part, professed certainty that 
baseball would win on appeal, because it was so clear that baseball was not a 
form of interstate commerce. “If baseball is interstate commerce,” he noted, 
“the same thing is true of a brotherhood of railway engineers or any other or-
ganization composed of persons engaged in interstate activities.” Judge Staf-
ford’s ruling, if taken to its logical extreme, threatened to include realms of life 
Pepper was sure no court would fi nd covered by the Sherman Act.   12    
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 Th e lawyers for the Baltimore Terrapins must have been worried that 
Pepper might be right, because when the 1919 season ended, while the ap-
peal was pending, they paid a visit to Pepper’s Philadelphia offi  ce to discuss 
sett ling the case. “Th ey said that the Baltimore Club was anxious to realize 
on its recovery,” Pepper related to Heydler. “While no fi gures were men-
tioned I got the impression that they would be willing to scale down the 
amount of their recovery very considerably.” Pepper thought a sett lement 
might be wise. “As you know it is my expectation that we can ultimately win 
this case on the points of law involved,” he advised Heydler, “but you will 
realize that several of the questions are novel and it may ultimately turn out 
that my view is mistaken.” Pepper recommended that baseball pay the Terra-
pins the $80,000 the jury determined as damages, which he considered “as a 
reliable estimate by impartial people of what ought to be paid to Baltimore 
to give them a square deal.” If baseball paid only the actual $80,000 in dam-
ages, but not the extra $160,000 required by the Sherman Act’s treble dam-
ages provision, Pepper suggested, baseball could maintain the position that 
it had not violated the act, which would “minimize the danger that the sett le-
ment could aft erwards be used against us as an admission that we had bro-
ken the law.” Baseball once again refused to sett le. “I wouldn’t give fi ft y cents 
to sett le it,” insisted Benjamin Minor, the former Senators’ president and 
one of the lawyers assisting Pepper. “What we want to show is that we are 
blameless under the law.” John Conway Toole, another of baseball’s lawyers, 
reminded Ban Johnson that any sett lement would leave Judge Staff ord’s jury 
instructions as the fi nal word in the case. “Any zealous Federal offi  cial who 
desired to look on base ball as a trust could point to Judge Staff ord’s charge 
to the jury,” he noted. Baseball had an interest in obtaining a declaration 
from a higher court that Staff ord was wrong. “Th e Baltimore judgment is 
still ringing in my ears” even eight months later, August Herrmann admitt ed. 
He told Pepper that the National Commission had determined “to go ahead 
and fi ght the case at Washington to the fi nish.”   13    

 Pepper had reasons other than the novelty of the legal issue to advise set-
tling the case rather than appealing it. Baseball had litigated three antitrust 
cases and lost the two that were not sett led; baseball would have lost them 
all had Judge Kenesaw Mountain Landis been more forthcoming. Pepper 
had no cause to expect any sympathy from the three judges of the District of 
Columbia Court of Appeals, the court that would hear the appeal from the 
most recent loss.   14    Th e court’s chief judge, Constantine J. Smyth, had made 
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his name as a foe of big business while serving as Nebraska’s att orney gen-
eral. He was the Smyth in the famous case of  Smyth v. Ames , in which the 
Supreme Court invalidated Nebraska’s railroad rate regulation. In Woodrow 
Wilson’s fi rst term, Smyth was a special assistant to the U.S. att orney general, 
with responsibility for representing the government in antitrust cases. Th e 
Terrapins could hardly have asked for a judge more likely to be predisposed 
to rule in their favor. Th e other two judges, Charles Henry Robb and Josiah 
Van Orsdel, had no particular antitrust record, but, like Smyth, both had 
spent signifi cant parts of their careers as government lawyers. Both had 
worked in the Justice Department during the Roosevelt administration, and 
Van Orsdel had spent many years as the att orney general of Wyoming.   15    
Pepper could not have been optimistic. 

 Th e Court of Appeals held oral argument in October 1920. “It was rather 
a striking coincidence,” Pepper noted, that the deciding game of the World 
Series was being played at the very same time. (Cleveland beat Brooklyn 
3–0.) Baseball had experienced extraordinary highs and lows over the past 
few months. Babe Ruth, who had just been sold from the Red Sox to the 
Yankees, hit an astonishing 54 home runs, nearly doubling his own record of 
29 from the previous year. Ruth’s closest competitor in home runs was 
George Sisler of the Browns, who hit 19, which would have been the most in 
baseball in almost any prior year. Ruth became a national hero. Th e Yankees’ 
home att endance doubled. And Ruth was just the heft y tip of an even larger 
iceberg. Th e number of runs scored per game increased by 16 percent in 
1920, aided by rule changes that banned pitchers from tampering with the 
ball and required umpires to replace scuff ed and dirty balls with new ones. 
(Th e ball itself may also have become livelier, although this is still a matt er of 
controversy.) Att endance throughout the American and National Leagues 
jumped by 40 percent. On one view, the game had never been in bett er 
health. But all was not well. In August, the Indians’ shortstop Ray Chapman 
died aft er being hit in the head by a pitch thrown by Carl Mays of the Yan-
kees, in what is still the only death of its kind in the history of major league 
baseball. More ominously for the fi nancial health of the game, the Black Sox 
scandal broke in the fall of 1920. Ever since the previous fall there had been 
rumors that some of the White Sox had been bribed by gamblers to throw 
the 1919 World Series. In September and October 1920, as a grand jury 
began to investigate, those who had knowledge of the scheme started con-
fessing in the press.   16    Th e antitrust case had been the most signifi cant issue 



72 • THE  BASEBAL L  T RUST

confronting baseball when it began back in 1916, but by 1920 it was just one 
of several developments competing for the att ention of fans and insiders 
alike. 

 “By far the most important question” in the case, Pepper argued, “is 
whether professional baseball is interstate commerce.” Th is was a question 
of great import to “everybody in the United States,” he noted, because if 
baseball really was an illegal monopoly, “the annual world’s series games are 
the result of a criminal conspiracy.” Th e three judges must have known that 
the World Series was taking place at that very moment and that millions 
were waiting anxiously for the outcome. If baseball was interstate com-
merce, Pepper implied, the 1920 World Series might be the last one. “Th e 
organization alleged to be unlawful has been in existence for nearly twenty 
years,” he continued. “During all that time all the details of its organization 
have been matt ers of public knowledge. Its operations have been of the 
keenest personal interest to millions of people. If there was any public wrong 
to right there has been superabundant opportunity for the Department of 
Justice to act.” Yet the Justice Department—which, as the judges knew well, 
had fi led lawsuits against alleged monopolies in all sorts of industries, some 
fi led by Judge Smyth himself—had never gone aft er baseball.   17    Th e reason 
for the department’s inaction, Pepper argued, was that baseball was not gov-
erned by the Sherman Act, because baseball was not a form of interstate 
commerce. 

 Th e Court of Appeals issued its decision in December 1920—a unani-
mous opinion in baseball’s favor writt en by, of all people, the former trust-
buster, Chief Judge Constantine Smyth. Baseball, the court held, was not a 
form of “trade or commerce,” and thus the Sherman Act had no application 
to it. “Trade and commerce require the transfer of something, whether it be 
persons, commodities, or intelligence, from one place or person to another,” 
Smyth reasoned. “A game of baseball is not susceptible of being transferred.” 
Of course, the players and their equipment traveled from place to place, 
Smyth acknowledged, “but they are not the game. Not until they come into 
contact with their opponents on the baseball fi eld and the contest opens 
does the game come into existence. It is local in its beginning and in its end. 
Nothing is transferred in the process to those who patronize it. Th e exer-
tions of skill and agility which they witness may excite in them pleasurable 
emotions, just as might a view of a beautiful picture or a masterly perfor-
mance of some drama; but the game eff ects no exchange of things.” A display 
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or a performance was something diff erent from commerce. Th ere were com-
mercial transactions connected with the game, to be sure, like the sale of 
tickets to spectators, but again, these were not baseball itself. “Baseball is not 
commerce,” Smyth concluded, “though some of its incidents may be.”   18    

 Smyth then provided a set of analogies to clarify the conception of com-
merce he had just elucidated. “Suppose a law fi rm in the city of Washington 
sends its members to points in diff erent states to try lawsuits,” he posited. 
“Th ey would travel, and probably carry briefs and records, in interstate com-
merce. Could it be correctly said that the fi rm, in the trial of the lawsuits, was 
engaged in trade or commerce?” Smyth did not answer his own question, 
but his implication was that no one would use the word  commerce  to refer to 
the practice of law. “Or, take the case of a lecture bureau, which employs 
persons to deliver lectures before Chautauqua gatherings at points in dif-
ferent states,” he continued. “It would be necessary for the lecturers to travel 
in interstate commerce, in order that they might fulfi ll their engagements; 
but would it not be an unreasonable stretch of the ordinary meaning of the 
words to say that the bureau was engaged in trade or commerce?” Again, he 
did not answer the question, but again his implication was that no reason-
able person would call lecturing a form of commerce. “If a game of baseball, 
before a concourse of people who pay for the privilege of witnessing it, is 
trade or commerce,” Smyth explained, “then the college teams, who play 
football where an admission fee is charged, engage in an act of trade or com-
merce.” But such a result, in Smyth’s view, fl owed from confusing the act 
itself with the commercial transactions surrounding it. “Th e act is not trade 
or commerce; it is sport,” he concluded. “Th e fact that the appellants pro-
duce baseball games as a source of profi t, large or small, cannot change the 
character of the games. Th ey are still sport, not trade.”   19    

 Aft er years of litigation and threatened congressional investigations, base-
ball fi nally had a court decision immunizing the game from the Sherman 
Act. Th e decision met with a mixed reception in the legal community. Some 
lawyers thought it was clearly right. As one put it, “in baseball, the game’s the 
thing, not the transportation incidental thereto.” Others thought the Court 
of Appeals had made a mistake. “Th e players’ contracts contemplated that 
they be transported around the diff erent states to the various cities of the 
league,” one argued. “Th e interstate travel of the ball players is so ‘essential’ 
an element of their contract as to make it interstate commerce.” Still others 
took the view that right or wrong, the decision was a happy occasion, 
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because baseball could not function well without the reserve clause, and a 
contrary ruling would have led to the clause’s demise.   20    Th ere was just as 
much disagreement outside the courtroom as inside. 

 At the end of Judge Smyth’s opinion, he ordered the case returned to Judge 
Staff ord for a new trial. In their complaint, the Terrapins had relied not only on 
the Sherman Act but also on the common law. Th is was the same strategy that 
had been pursued successfully in the Hal Chase case, and perhaps the strategy 
that would have succeeded in the Federal League’s case if Kenesaw Mountain 
Landis had announced any ruling. Neither Judge Staff ord nor the jury had 
reached a decision on the Terrapins’ common law claim because a decision 
had not been necessary at the time. Smyth seems to have meant to give the 
Terrapins a chance to argue before Judge Staff ord that they should prevail 
under the common law. Rather than take this opportunity for a new trial, how-
ever, the Terrapins informed the Court of Appeals that they would prefer to go 
directly to the Supreme Court. Th ey asked the Court of Appeals to change its 
order granting a new trial into an order simply reversing the decision of the 
trial court and entering judgment in favor of organized baseball. Th e Court of 
Appeals agreed to do so.   21    Th e Terrapins had given up their chance to win in 
the trial court on the common law in order to get to the Supreme Court faster. 

 Why were the Terrapins in such a hurry? Th e most likely explanation is 
that they were running out of money. Th e club had not earned any revenue 
in more than fi ve years, since the Federal League played its last games in 
October 1915. All it had done in the interim was pay lawyers. Even if the 
Terrapins prevailed at a new trial before Judge Staff ord, baseball was sure to 
appeal, and the club could be tied up in litigation for several more years. Th e 
Terrapins seem to have decided to gamble everything on one last throw 
of the dice, an eff ort to persuade the Supreme Court to reverse the decision 
of the Court of Appeals. If they won, the jury verdict would be reinstated, 
and the club’s shareholders would fi nally receive the award of $240,000. If 
they lost, the case would be over.    

  Interstate commerce   

 Th e question before the Supreme Court—whether baseball was a kind of 
interstate commerce—depended, of course, on what interstate commerce 
was understood to mean. By the early twentieth century, that was already a 
very old question, with a great deal of history behind it. 
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 Congress possesses only the powers the Constitution gives it, one of 
which—the most important one when it comes to economic regulation—is 
the power to regulate interstate commerce. Today that power is interpreted 
very broadly, to allow Congress to enact statutes governing virtually any sort 
of economic activity, but for most of American history lawyers and judges 
understood the Constitution’s commerce clause as an important limit on 
the federal government’s power. In an era when most transactions did not 
cross state lines, and when state and local governments were still the pri-
mary regulators of economic life, the commerce clause was the major 
boundary between the realms of state and federal power. Most of the 
economy was a local matt er for the states to govern. When interstate com-
merce was at issue, by contrast, a state might fi nd it impossible to regulate 
transactions spilling over its borders, or the interests of two states might 
come into confl ict. In such cases, but only in such cases, did the federal gov-
ernment have the power to regulate. 

 Th is was why the Sherman Act was limited in application to interstate 
commerce. A statute without that limitation would almost certainly have 
been found unconstitutional by the courts, as exceeding the power of Con-
gress. When a court had to decide whether any given activity, like baseball, 
was or was not a kind of interstate commerce, the court was not merely 
trying to discern what the words of the statute meant or what was intended 
by the legislators who enacted it. Th e court was also necessarily considering 
the limits of the federal government’s power under the Constitution. Even if 
Congress intended to regulate that activity, if it was not a form of interstate 
commerce, Congress lacked the power to do so. Whether the Sherman Act 
covered baseball was thus very nearly the same question as whether the 
Sherman Act even  could  cover baseball. Both turned on whether baseball 
was a form of interstate commerce. 

 Th e Supreme Court had already considered whether many other indus-
tries were engaged in interstate commerce. Th ere was a long line of cases, for 
example, holding that insurance was not a form of commerce, and thus that 
state regulation of the insurance business, though it might limit or even pro-
hibit interstate transactions, did not encroach on the federal government’s 
power over interstate commerce. “Issuing a policy of insurance is not a trans-
action of commerce,” Justice Stephen Field explained in 1869. “Th ese con-
tracts are not articles of commerce in any proper meaning of the word. Th ey 
are not subjects of trade and barter, off ered in the market as something 



76 • THE  BASEBAL L  T RUST

having an existence and value independent of the parties to them.” Insur-
ance policies no doubt related to commerce and might even profoundly in-
fl uence commerce, Justice Edward White reasoned in a similar 1895 case, 
but that was not enough to call the insurance business itself a form of com-
merce. “If the power to regulate interstate commerce applied to all the inci-
dents to which said commerce might give rise and to all contracts which 
might be made in the course of its transaction,” White cautioned, “that 
power would embrace the entire sphere of mercantile activity in any way 
connected with trade between the States,” which would make the federal 
government the supreme regulator of the economy, a result almost unthink-
able at the time.   22    For there to be a fi rm line between state and federal 
 authority, insurance could not be a form of commerce. 

 In another group of cases, the Court had drawn a sharp line between 
manufacturing and commerce. Perhaps the most famous of these was  United 
States v. E. C. Knight Company , from 1895, in which the Court held that the 
Sugar Trust, a combination controlling 98 percent of the nation’s sugar re-
fi ning business, could not be prosecuted under the Sherman Act. Th e  pro-
duction of  sugar, the Court reasoned, was something diff erent from  commerce 
in  sugar, and monopolies only in the latt er fell within the proscription of the 
Sherman Act. “Doubtless the power to control the manufacture of a given 
thing involves in a certain sense the control of its disposition,” Chief Justice 
Melville Fuller acknowledged, “but this is a secondary and not the primary 
sense.” Commerce and production were two diff erent things. “Commerce 
succeeds to manufacture, and is not a part of it,” Fuller explained. “Th e fact 
that an article is manufactured for export to another State does not of itself 
make it an article of interstate commerce.” Th e purpose of insisting on this 
distinction was, again, to police the boundary between the proper areas of 
state and federal control. “If it be held that the term [commerce] includes 
the regulation of all such manufactures as are intended to be the subject of 
commercial transactions in the future,” Justice Lucius Lamar warned in 
1888, “the result would be that Congress would be invested, to the exclusion 
of the States, with the power to regulate, not only manufactures, but also 
agriculture, horticulture, stock raising, domestic fi sheries, mining—in short, 
every branch of human industry.”   23    

 Interstate commerce was thus a much narrower concept in the early 
twentieth century than it would later become. Perhaps it was too narrow to 
include baseball. Th e business of organized baseball was the production of 
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baseball games. Th e games themselves took place in one location at a time, 
just like the manufacture of anything else. Th ere was a great deal of interstate 
travel to get from one game to another, but that was not the main point of 
the enterprise. Organized baseball wasn’t shipping bats or balls from one 
state in order to sell them to customers in another. Insurance agents some-
times traveled to meet their customers in other states, and presumably sugar 
refi ners did too. But if that didn’t make insurance or sugar refi ning a kind of 
interstate commerce, why should it for baseball? 

 Th e concept of interstate commerce was not so narrow, however, that one 
could not make a plausible case for including baseball within the category. 
Th ere were other cases on the books that made the question more compli-
cated. In the years just before  Federal Baseball Club , the Supreme Court had 
determined that several potentially analogous industries  were  forms of inter-
state commerce. 

 In 1911, for example, the Court found that both Standard Oil and the 
American Tobacco Company were combinations in violation of the Sherman 
Act. Both companies had argued that they were engaged in manufacture—oil 
refi ning and tobacco production—rather than commerce, but the Court 
scarcely paid these arguments any att ention, because the monopolies in the 
two cases involved both manufacture and interstate shipping, and that was 
enough to bring the enterprises as a whole within the Sherman Act. A few 
years earlier, the Court had allowed the federal government to break up the 
Beef Trust, a combination of the country’s largest meatpackers, even though 
each packed meat only in a single state. Justice Oliver Wendell Holmes drew 
a distinction between the  E. C. Knight  case, “where the subject matt er of the 
combination was manufacture,” and the prosecution of the Beef Trust. 
“Here the subject matt er is sales,” Holmes concluded, “and the very point of 
the combination is to restrain and monopolize commerce among the States 
in respect of such sales.”   24    Th ese were fi ne distinctions between commerce 
and production, so fi ne that they allowed room for argument on both sides 
with respect to a wide range of industries, including baseball. Perhaps the 
business of organized baseball was best understood, not merely as the pre-
sentation of games in a single location, but as the organization and transpor-
tation, across a national network, of a traveling troupe of baseball-playing 
performers. Maybe baseball was an amalgam of production and commerce. 
Maybe it was more like oil, or tobacco, or meatpacking, than it was like 
 insurance or sugar. 
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 Other recent cases must have made organized baseball’s lawyers worry. 
Th e Court had held that a correspondence school was engaged in interstate 
commerce when it sent books and papers from one state to students in an-
other. On one view, the actual business of the school was its teaching, and 
that took place locally, wherever any given student happened to live. Th e 
defendant was a school, aft er all, not a book distributor. Th e circumstance 
that it mailed books to other states, on this view, was only incidental to the 
main thrust of its business, and was thus not enough to constitute interstate 
commerce. Th is may well have been the view of Chief Justice Fuller and Jus-
tice Joseph McKenna, who dissented without writing opinions. But the rest 
of the Court was willing to say that the school was engaged in interstate 
commerce.   25    If a game of baseball was analogous to teaching, and the travel 
of the players analogous to the shipment of books, then organized baseball 
was engaged in interstate commerce too. 

 Even more recently, the Court had upheld the Mann Act against constitu-
tional challenge. Th e Mann Act was a federal statute that prohibited the 
transportation of a woman or girl across state lines “for the purpose of pros-
titution or debauchery, or for any other immoral purpose.” A defendant con-
victed under the statute argued that human beings could not be objects of 
commerce and that the transportation of people across state lines thus could 
not amount to interstate commerce. Th e Court unanimously rejected this 
argument, with language that could be understood to have direct applica-
tion to baseball. Commerce, the Court held, “includes the transportation of 
persons and property. Th ere may be, therefore, a movement of persons as 
well as of property; that is, a person may move or be moved in interstate 
commerce.”   26    What was baseball but the movement of players in interstate 
commerce? 

 Th e Supreme Court’s precedents thus supported reasonable arguments 
on both sides of  Federal Baseball Club . None of those precedents, however, 
involved show business, the industry that seemed most similar to baseball. 
Like baseball players, actors and singers traveled from state to state, carrying 
the tools of their trade with them. As with baseball, the purpose of the travel 
was to present exhibitions in a single location. For all the fi ne distinctions 
involved in defi ning interstate commerce, it would have been odd for baseball 
and show business to fall on diff erent sides of the line. Th ere were no Supreme 
Court cases addressing whether show business was a form of interstate com-
merce, but there were two lower court opinions on the topic, decided within 
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a few months of each other in 1914. One court decided that show business 
was not covered by the Sherman Act because it was not a kind of interstate 
commerce, the other that it  was  interstate commerce and thus that it  was  
 covered by the Sherman Act. 

 Th e fi rst case was a dispute between the Metropolitan Opera and the 
opera impresario Oscar Hammerstein, grandfather of the Broadway lyri-
cist. When Hammerstein sold his own opera company to the Metropolitan, 
he agreed not to produce any competing operas for ten years, but he reneged 
on that promise, and the Metropolitan sued. One of Hammerstein’s de-
fenses was that his agreement with the Metropolitan was void because it 
violated the Sherman Act, a claim that raised the question whether opera 
was a form of commerce. Th e court relied on the distinction between man-
ufacture and commerce to decide that opera was not commerce. “Th e pro-
duction of opera or other theatrical exhibitions before an audience in 
exchange for the price of the tickets involves none of the elements of trade 
or commerce as commonly understood,” explained Justice Francis Key 
Pendleton, who also came from a musical family—his grandfather was 
Francis Scott  Key, composer of “Th e Star-Spangled Banner.” Opera was 
production, not trade. It was like the manufacture of sugar or the provision 
of insurance. “Th e holder of the ticket pays a certain price as a consider-
ation for the privilege of experiencing the gratifi cation of an artistic sense,” 
Pendleton continued. “Such a transaction is as far removed as possible from 
the commonly accepted meaning of trade or commerce.” If opera was com-
merce, Pendleton worried, so would be many other realms of activity not 
normally placed in that category. “It would seem to follow,” he shuddered, 
“that every museum which exhibits pictures, every university which gives 
courses of instruction or lectures, every lawyer who prepares a brief, every 
surgeon who performs an operation, every circus, moving picture show, 
exhibiting pugilist, actor or performer is engaged in commerce.” Th e notion 
that the federal government rather than the states would have primary reg-
ulatory authority over all these activities was simply too absurd to contem-
plate. And if opera wasn’t commerce, interstate opera wasn’t interstate 
commerce. Th e Metropolitan sometimes went on tour to diff erent states, 
but the singers’ travel and the shipment of stage sets were “neither an essen-
tial part of opera nor a necessary incident thereto.” Th e production of opera 
was a local matt er, one to be regulated by the states rather than the federal 
government.   27    



80 • THE  BASEBAL L  T RUST

 Th e other case was decided by Learned Hand, then only a few years into 
what would be a distinguished 52-year career as a federal judge. Hand had 
what his biographer calls “a broad view of the national commerce power,” in 
the sense that he was more willing than many of his fellow judges to classify 
particular activities as interstate commerce in order to fi nd constitutional 
support for congressional regulation of the national economy. Th e case 
before Hand was a Sherman Act suit against a group of theater owners al-
leged to have monopolized the vaudeville circuit, in which performers 
would travel from theater to theater, oft en crossing state lines. Was vaude-
ville a form of interstate commerce? Hand decided that it was. “Undeniably 
certain aspects of the business are interstate commerce,” he began. “Th e per-
formers must go from state to state, throughout the circuit, acting here and 
there, and fulfi lling their contracts as much by the travel as the acting.” Th ey 
carried their props with them, and the theaters themselves sent scenery and 
advertising across state lines. “In respect of all these details,” Hand deter-
mined, “the business, therefore, consists of interstate commerce.” But that 
was not enough to make vaudeville as a whole interstate commerce, Hand 
knew. The case turned on how significant these commercial aspects of 
vaudeville were, as compared with the business as a whole. He concluded 
that they were signifi cant enough. “Here,” he reasoned, “the contracts of 
hiring involve for their performance the transit quite as much as the perfor-
mance.” Vaudeville actors were, by their nature, interstate travelers. Th at 
made vaudeville diff erent from the Metropolitan Opera, which also traveled 
from state to state on occasion but normally stayed in New York. “Suppose 
the case of a traveling troupe of players, who were constantly on tour from 
state to state at short ‘stands,’ and who had no fi xed playhouse,” Hand imag-
ined. “Certainly their business would be interstate. On the other hand, a 
combination of local playhouses might not be in restraint of interstate com-
merce, though it aff ected the interstate movement of actors or scenery.” 
Vaudeville was a form of interstate commerce, even if opera was not.   28    

 Th ese two opinions were not easy to reconcile. In the opera case, the 
court focused on whether theatrical productions were  commerce ; in the 
vaudeville case, the focus was on whether the productions were  interstate . If 
theatrical performance was not commerce at all, the fi rst court might have 
replied to the second, it could not become interstate commerce simply by 
crossing state lines. In response, the second court might have pointed out 
that the shipment of people and paraphernalia from one state to another 
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 was  the vaudeville business, or at least a major part of it, so that vaudeville 
was commerce enough, and that if an opera company traveled as oft en as 
vaudeville performers did, then opera would become commerce too. But 
both sides would have recognized that the diff erence between the two cases 
was a product, not of faulty reasoning by one court or another, but of a more 
fundamental disagreement over the scope and desirability of federal control 
of the economy. If two courts started with divergent ideas about the appro-
priate degree of federal power, they would reach divergent conclusions 
about the nature of interstate commerce. 

 Th ese two cases provided arguments for both sides of  Federal Baseball 
Club . Baseball was like opera, organized baseball could say—even if the per-
formers did travel from one state to another, the travel was only incidental 
to the exhibitions of their skill, which was a local matt er. Baseball was not 
commerce in the fi rst place, so the movement of players between states 
could not convert it into interstate commerce. On the other side, the Terra-
pins could emphasize the similarities between baseball and vaudeville. 
Both involved traveling groups of performers, whose contracts required 
them to put on exhibitions in several states in succession. Th e Terrapins 
were not alleging a monopoly of stationary baseball clubs who happened to 
be located in diff erent states; the monopoly was rather of an entire interstate 
baseball circuit, just like the vaudeville circuit. 

 In order to determine whether the Sherman Act applied to baseball, the 
Supreme Court would have to decide whether baseball was a form of inter-
state commerce. In the early 1920s, that was not an easy question. Under the 
constitutional law of the era, there were good arguments on both sides.    

  Purely state affairs   

  Federal Baseball Club  would probably never have reached the Supreme 
Court if it had taken place a few years later. In 1922 the Court was still 
required by statute to decide nearly every case appealed to it. Th e swelling 
caseload of the late nineteenth and early twentieth centuries reduced the 
amount of att ention the Court could devote to each case and resulted in re-
peated requests to Congress for relief. Indeed, while the Court was consid-
ering  Federal Baseball Club , Chief Justice William Howard Taft  testifi ed 
before Congress in favor of a bill that would grant the Court the power to 
choose for itself most of the cases it would hear. Th ese eff orts eventually 
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bore fruit in the Judiciary Act of 1925, which in eff ect transformed the 
Supreme Court into what it is today, a tribunal that decides only those ques-
tions the Court deems to be of national importance.   29    

 Had  Federal Baseball Club  arrived at the Court in 1926 rather than 1922, 
it might not have passed the test. Baseball was a relatively small industry, 
with its own unique system of labor relations. Th ere were not yet any other 
signifi cant professional team sports. A decision in the case would have been 
important within baseball, of course, but any legal principle established in 
the decision would likely not have been all that important to the world 
 outside. Th ere were only two published lower court opinions addressing 
whether the Sherman Act applied to baseball, the  Chase  case and  Federal 
Baseball Club  itself, and both had decided that it did not. Th ere was thus no 
confl ict in the lower courts for the Supreme Court to resolve. Th e imme-
diate practical consequences of a decision were not particularly pressing. 
Th e Federal League was defunct, so there was no longer a competing league 
to benefi t from a decision against organized baseball, and such a decision 
would not, in the short run, increase the nationwide level of competition 
among baseball leagues. Th e only benefi ciaries would be the shareholders in 
the moribund Baltimore Terrapins, who would receive some money. Per-
haps baseball’s cultural status would have been enough to prompt the Court 
to hear the case, but it is very likely that had it arisen a few years later, the 
opinion of the Court of Appeals would have been the fi nal word. In 1922, 
however, the Court had no choice but to decide the case. 

 Th e nine justices had varying degrees of interest in baseball. Oliver Wen-
dell Holmes had none at all. As one of his law clerks later recalled, “there was 
nothing that did not interest him except athletics.” William Howard Taft  was 
only the slightest of baseball fans. As president, Taft  prudently made appear-
ances at the fi rst game of each season and was even the fi rst president to 
throw the ceremonial fi rst pitch. His brother Charles briefl y owned the Chi-
cago Cubs, so Taft  sometimes att ended Cubs games. Th ese visits to ballparks 
seem to have been mostly a matt er of public relations. He stopped going to 
games when he was no longer president and took up his real passion, golf. 
Justices Joseph McKenna and Mahlon Pitney were more serious fans, but 
the Court’s most earnest follower of the game was Justice William Day, who 
routinely att ended Senators’ games. Each October, when the Court sat 
during the World Series, Day would have a page slip him inning-by-inning 
updates.   30    
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 When the case reached the Supreme Court, George Wharton Pepper 
refl ected, “the situation was similar to the beginning of the deciding game in 
a World Series.” Th e two sides had each won a game: the Terrapins in the 
trial court, organized baseball in the Court of Appeals. “Th ere had been an 
even break and everything depended on what was about to happen.” Th e 
Terrapins’ team of lawyers was once again led by William Marbury, whose 
argument naturally highlighted the commercial aspects of professional base-
ball. Th e defendants in the case “are not baseball players,” the argument 
began. “Th ey are business corporations,” whose business “is one of colossal 
proportions, representing the investment of many millions of dollars, and 
the profi ts from which have been enormous.” Th e Terrapins’ 202-page brief 
repeatedly emphasized that “the entire foundation, the primary idea, the vi-
talizing element in this business of furnishing exhibitions of professional 
baseball is interstate travel, communication, intercourse and commerce.” If 
players did not travel between states, and if news about the games was not 
telegraphed across the country, professional baseball could not exist. “Not 
only is interstate commerce an element in the business of providing exhibi-
tions of professional baseball,” the brief declared, “it is the very essence and 
foundation of it.” Th e  game  of baseball might be a sport, as Judge Smyth had 
concluded for the Court of Appeals, but the  business  of baseball was a kind 
of commerce. A major league club “is not engaged in a pastime for its own 
amusement,” Marbury reiterated. “Its players are the employees of a corpo-
ration which uses their services for the purpose of transporting them from 
state to state in order that they may give an exhibition of skill, which people 
can be charged to witness. Here again the interstate character of the business 
appears prominently.” Th e baseball business was like the tobacco business. 
Customers might smoke locally, and smoking was not commerce; it was a 
leisure pursuit, like watching baseball. But the federal government had been 
allowed to use the Sherman Act to break up the Tobacco Trust, because the 
business of supplying consumers with tobacco was a form of interstate 
 commerce. Th e business of supplying them with baseball games, Marbury 
argued, was no diff erent.   31    

 Baseball, once again led by George Wharton Pepper ( fi gure  3.3  ), naturally 
emphasized the game’s noncommercial aspects. “Playing baseball, whether 
for money or not, is a striking instance of human skill exerted for its own sake 
and with no relation to production,” Pepper argued. “In the case of an exhibi-
tion of athletic skill, as in the case of dramatic performance, the on-lookers 
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receive nothing but enjoyment.” A skilled performer communicated some-
thing to others, “but nothing is involved in the transaction which can properly 
be regarded as a subject of traffi  c.” He acknowledged that “it is possible, in 
popular phrase, to speak of ‘selling’ a sensation to an audience or education 
to a class, just as it is sometimes said that insurance is ‘sold.’ But the subject-
matt er of sale is really absent in all these cases and unless interstate commerce 
is the distinctive feature of the transaction there can be no interstate com-
merce.” Pepper had to concede that the players and their equipment traveled 
across state lines. “It is obvious, however, that the transit is not the end in 
view,” he argued. “It is merely the means of gett ing the players to the point at 
which the contest is scheduled to take place. Th e transportation of the para-
phernalia is a wholly incidental and subsidiary feature.” Th e gist of the baseball 
business was the game itself, not the interstate transport between the games.   32       

 In order to fi t their arguments within the Court’s precedents relating to 
interstate commerce, the lawyers had to present two very diff erent charac-
terizations of professional baseball. In the Terrapins’ depiction, baseball 

      
Figure 3.3: Baseball was represented in the antitrust litigation of 1915–1922 by 
George Wharton Pepper of Philadelphia. Pepper would go on to serve one term as a 
U.S. Senator. LC-B2-2634-11, Prints and Photographs Division, Library of Congress. 
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consisted of the shipment of players and equipment from one state to an-
other, in order to sell tickets to displays of athletic skill. Once in any given 
location, baseball games were played, but the real business was in the ship-
ment of players, not the games. In organized baseball’s portrayal, by contrast, 
baseball consisted of games. To get from one game to another, the players 
and equipment had to cross state lines, but the real business was in the 
games, not in the shipments. Th ese divergent portrayals were not driven by 
any genuine diff erences in how the parties on either side understood the 
business of baseball. If asked privately for their sincere views, both sides 
would almost certainly have described the business the same way. Th ese 
were litigating positions, structured strategically, to squeeze the facts of base-
ball into the legal doctrines that would determine the outcome of the case. 

 Pepper then turned to a very diff erent kind of argument, one that rested 
on the purpose of antitrust law rather than its fi eld of application. “When a 
court dissolves such a trust-combination as the Standard Oil Company or 
the American Tobacco Company,” he suggested, “the judicial objective in all 
cases is bett er and cheaper oil or tobacco . . .  . Separate companies can furnish 
oil and tobacco,” and the economic theory underlying the Sherman Act was 
that “such separate production in the long run results in greater public 
advantage than is att ained by production under conditions of combination 
and restraint.” In baseball, by contrast, the public would not receive bett er 
games or cheaper games by requiring each club to operate independently of 
the others. Th e situation was just the opposite. “Th e thing sought to be pro-
duced, namely, dramatic and sensational contests between teams playing 
under precisely the same conditions, is att ainable only by combination and 
restraint.”   33    Strictly speaking, this argument had no bearing on whether 
baseball was a form of interstate commerce governed by the Sherman Act. 
As a matt er of logic it was directed at a question that had not yet been 
reached—whether, if baseball  was  governed by the Sherman Act, how the 
act should be applied. Nevertheless, the argument provided some intuitive 
backing for organized baseball’s side of the case. If the fi nancial structure of 
baseball did not violate the Sherman Act, there would be no harm in de-
claring that the act did not even apply to baseball in the fi rst place. 

 When the Supreme Court published its decision six weeks later, orga-
nized baseball was the winner, in a short, unanimous opinion writt en by Oli-
ver Wendell Holmes ( fi gure  3.4  ). Th e justices’ initial vote had not been 
unanimous. Th e elderly Joseph McKenna had sided with the Terrapins, but 
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the justices’ practice at the time, unlike today, was to register dissents only 
when they thought it was particularly important to do so. McKenna accord-
ingly told Holmes that “I have resolved on amiability and concession” to join 
his opinion for the Court.   34    

 Holmes agreed with organized baseball’s characterization of itself as a 
local activity, with only incidental interstate travel. “Th e business is giving 
exhibitions of base ball, which are purely state aff airs,” he wrote. “It is true 
that, in order to att ain for these exhibitions the great popularity that they 
have achieved, competitions must be arranged between clubs from diff erent 
cities and States. But the fact that in order to give the exhibitions the Leagues 
must induce free persons to cross state lines and must arrange and pay for 
their doing so is not enough to change the character of the business.” (Th e 
“induce free persons” language was Holmes’s way of distinguishing the prior 

      
Figure 3.4: Justice Oliver Wendell Holmes, Jr., wrote the Supreme Court’s short 
unanimous opinion in Federal Baseball Club (1922). The Court held that the Sherman 
Act did not apply to baseball because baseball was not a form of interstate commerce. 
LC-F81-33175, Prints and Photographs Division, Library of Congress. 
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decision upholding the Mann Act, in which the Court had determined that 
 forcing  people to cross state lines  was  a form of interstate commerce.) Hol-
mes cited  Hooper v. California , the most recent of the major insurance cases, 
for the proposition that there was no interstate commerce where “the trans-
port is a mere incident, not the essential thing.” 

 Holmes also agreed with baseball’s contention that the sale of tickets to 
watch a display of sporting skill was not “commerce” as the term had been 
defi ned in prior cases. Th e exhibition of baseball games, “although made for 
money would not be called trade or commerce in the commonly accepted 
use of those words.” Th at was because “personal eff ort, not related to pro-
duction, is not a subject of commerce. Th at which in its consummation is 
not commerce does not become commerce among the States because the 
transportation that we have mentioned takes place.” He repeated the anal-
ogies Judge Smyth had used in his opinion for the Court of Appeals. “A fi rm 
of lawyers sending out a member to argue a case, or the Chautauqua lecture 
bureau sending out lecturers, does not engage in such commerce because 
the lawyer or lecturer goes to another State.” “We are of the opinion,” Hol-
mes concluded, “that the Court of Appeals was right.”   35    So ended the Terra-
pins’ suit. Baseball was not covered by the Sherman Act.    

 Baseball offi  cials felt an enormous weight lift ed from their shoulders. 
Aft er a decade defending the game in the press, in Congress, and in the 
courts, they had at last won a decisive victory. “I cannot tell you how relieved 
I feel to fi nally have this matt er out of the way,” John Heydler told George 
Wharton Pepper. “It is a great boon to everyone connected with the game,” 
he confi ded to another colleague, “to be rid of the constant pett y legal at-
tacks.” Julian Curtis, the president of the Spalding sporting goods company, 
joked that “the National League should pass a vote of thanks to the Balti-
more Federal League crowd for carrying this matt er to a fi nal decision.”   36    
Aft er losses in several batt les, the war had fi nally been won. 

 At the end of the year, Heydler tallied up the cost to the National League 
of all the lawsuits between 1914 and 1922—att orneys fees, court costs, and 
amounts paid in sett lements. He arrived at a fi gure of $478,595.49. Th at 
was just the National League’s share. Assuming the American League paid 
the same amount, baseball had spent nearly a million dollars to fi ght the 
Federal League in court, more than a hundred thousand dollars per year for 
nine years. In the last three of those years, the only ones for which data are 
available, the combined annual income of all sixteen major league clubs was 
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only around two million dollars.   37    For almost a decade, baseball had to 
spend roughly 5 percent of its earnings in litigating against the Federal 
League. It was money well spent. 

 Th e legal community’s conventional understanding of interstate com-
merce would begin to change dramatically not long aft er  Federal Baseball 
Club , so Holmes’s opinion would come to seem more and more anomalous 
with the passage of time. Decades later, the outcome would seem so clearly 
wrong that critics would grasp for explanations by supposing the justices 
had been overcome by a romantic att achment to the national pastime. In its 
own day, however, lawyers did not fi nd the opinion anomalous at all. Con-
temporary accounts of the case in law journals are writt en in a matt er-of-fact 
tone, without any criticism of the result. Anyone who gave the case much 
thought must have realized that it involved a diffi  cult judgment, on which 
reasonable people could have diff erent views, about whether interstate travel 
was a suffi  ciently important part of the enterprise. Cases like  Federal Baseball 
Club , one lawyer advised, necessarily hinged on “whether the transport is a 
mere incident or the essential thing.”   38    In 1922, no one needed to invoke 
baseball’s iconic cultural status as an explanation, because the decision was 
easily explained as an unremarkable application of an ambiguous but well-
accepted doctrine of constitutional law. 

  Federal Baseball Club  lies at the origin of baseball’s “antitrust exemption,” 
so it bears emphasizing that no one involved in the case would have under-
stood  Federal Baseball Club  to have created any sort of exemption. Because 
of the constitutional limits of Congress’s power, the Sherman Act applied 
only to “interstate commerce.” All that  Federal Baseball Club  said was that 
according to contemporary understandings of that term, baseball—like law 
practice, or lecturing, or the sale of insurance, or the production of sugar—
was not a form of interstate commerce, because the interstate travel involved 
was not the gist of the business. At the time, no one would have thought that 
baseball had any special exemption. No one spoke of an “insurance exemp-
tion” or a “sugar exemption.” Baseball was just one of a great many fi elds of 
endeavor that were understood not to fall within the Sherman Act. Th e idea 
of an “antitrust exemption” only arose much later, when it would be read, 
anachronistically, back into  Federal Baseball Club . 

  Federal Baseball Club  is oft en misunderstood as having created a distinc-
tion between “business” and “sport,” and having placed baseball on the 
“sport” side of the line. Bill Veeck, the maverick owner of three diff erent major 
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league baseball teams, provided a colorful example of this mistake when he 
recalled “that delightful day in 1922 when the Supreme Court granted us an 
exemption on the grounds that baseball was ‘not a commercial enterprise.’ Of 
course not. Baseball, like loan-sharking, is a humanitarian enterprise.” Th e 
error is still common today. At a recent congressional hearing, for example, 
Representative Jim Sensenbrenner complained that in 1922 “the United 
States Supreme Court held that baseball was not a business and thus not sub-
ject to the antitrust laws.”   39    Th is misunderstanding fi ts neatly with the cultural 
explanation of the exemption, because one can imagine judges so enthralled 
with the national pastime that they cannot see its business side. In fact, how-
ever, the Court declared no such thing. Judge Smyth of the Court of Appeals 
did distinguish between sport and commerce—in context, this was his way of 
explaining why baseball was not interstate commerce, and under the reigning 
constitutional defi nition of commerce, it was not a silly thing to say. But the 
Supreme Court never did. 

 With the end of the Terrapins’ lawsuit, the fi nal vestige of the Federal 
League was gone. It would be a long time before organized baseball faced 
another challenger. By then, lawyers would be thinking about interstate 
commerce very diff erently.      
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THE BIRTH OF THE ANTITRUST 

EXEMPTION  

 In  Federal Baseball Club , the Supreme Court had held that baseball was not 
governed by the Sherman Act because it was not a form of interstate com-
merce. Th e Court had  not  said that Congress intended to exempt baseball 
from the antitrust laws. Rather, the Court had determined that Congress  could 
not  apply the antitrust laws to baseball, because it lacked the power to do so. 

 Th e transition to the modern version of baseball’s antitrust exemption—
an exemption said to be intended by Congress, which could have applied the 
Sherman Act to baseball but chose not to—took place in a 1953 Supreme 
Court case called  Toolson v. New York Yankees .  Toolson  is roundly ridiculed 
today, perhaps not as oft en as  Federal Baseball Club  (because the case is not 
as well known), but usually with even more vehemence. “While one could 
argue that  Federal Baseball  refl ected the prevailing limited conception of 
interstate commerce,” one typical commentator suggests, “the Supreme 
Court’s action in  Toolson  is indefensible.”   1    

 When one places  Toolson  in its context, however, the decision becomes 
much easier to understand. Th e late 1940s and early 1950s were a period in 
which baseball’s immunity from the antitrust laws was repeatedly challenged 
in the courts and in Congress. Th ere were moments when baseball seemed 
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to be on the brink of losing its immunity, and other moments when Con-
gress seemed poised to enact a statute confi rming that immunity. At the end 
of all this activity, baseball emerged with an antitrust exemption, but one 
that rested on a diff erent basis than before.    

  An impotent zombi   

 Th e Supreme Court had declared baseball immune from the antitrust laws 
in the  Federal Baseball Club  case of 1922, but that decision rested on a partic-
ular conception of interstate commerce, one that began to crumble very 
soon aft er. Only a year later, the Supreme Court heard an antitrust suit 
against a group of vaudeville theaters. Th e theaters’ defense relied on  Federal 
Baseball Club . Vaudeville was just like baseball, they argued: it consisted of 
the presentation of performances in a single location. Like baseball players, 
the performers had to travel across state lines to get from one performance 
to the next, but, the theaters argued, the travel was merely incidental to the 
performances, just as the travel of baseball players was incidental to baseball 
games. To present their argument, the theaters even retained George Whar-
ton Pepper, fresh off  his victory in  Federal Baseball Club . Pepper and his cli-
ents must have been astonished when they lost the case, especially because 
they lost in a unanimous opinion by Oliver Wendell Holmes, the author of 
the Court’s opinion in  Federal Baseball Club . Th e plaintiff s in the vaudeville 
case, Holmes noted, contended that interstate travel was more important in 
vaudeville than in baseball, indeed so essential to the enterprise that it made 
vaudeville a form of interstate commerce even though baseball was not, and 
he concluded that they should be given an opportunity to prove that claim.   2    

 Th e two cases were distinguishable in a technical, lawyerly sense, in that 
the plaintiff s in  Federal Baseball Club  had already been given the chance to 
demonstrate the importance of interstate travel, while the vaudeville case 
had been dismissed for lack of jurisdiction, so the plaintiff s had not yet 
received that opportunity. It was nevertheless hard to imagine how vaude-
ville could be interstate commerce without repudiating the logic of  Federal 
Baseball Club . (In fact, when the vaudeville case was returned to the trial 
court, and the plaintiff s were given the opportunity to prove that interstate 
travel was more important in vaudeville than in baseball, they were unable 
to, so they lost in the end.)   3    Th e understanding of interstate commerce un-
derlying  Federal Baseball Club  was beginning to show signs of weakening. 
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 Labor relations within baseball, meanwhile, were just as unusual as they 
had always been. In a cartoon published in the  New York World  in 1923, soon 
aft er the Supreme Court decided the vaudeville case, Alfred Frueh explored 
the comic possibilities “If Other Th ings Were Organized Like Baseball.” In 
the fi rst panel, one rich woman off ers another: “I’ll give you my dressmaker 
and two butlers and a left -handed-chamber-maid for your cook.” In the sec-
ond, one businessman says to another: “Listen, Mr. Morgan, what do you 
say to trading that red-headed stenog for three book-keepers and a good 
cigar?” In the third, one man tells another: “Say, Ed, you’ve got four sons. 
I’ve got four daughters. How ‘bout trading two of your sons for two of my 
daughters?” In the fourth, a Turk off ers a Mormon: “I’ll swap you a whole 
string of brunett es for a blonde.” In the fi ft h and fi nal panel, set at the League 
of Nations, Uncle Sam off ers to trade William Jennings Bryan to John Bull, 
in exchange for the former prime minister David Lloyd George. “Say,” John 
Bull replies, “what did he bat on the Chautauqua circuit last year?” Th e joke, 
of course, was that baseball’s unique system of labor relations would seem 
absurd in any other sphere of life.   4    

 Th ere would be sporadic calls for federal regulation of baseball all through 
the 1920s and 1930s, and each time, proponents of federal control argued 
that the time had come to recognize baseball as interstate commerce. At the 
end of the 1924 season, Commissioner Kenesaw Mountain Landis perma-
nently banned two members of the Giants, outfi elder Jimmy O’Connell and 
coach Cozy Dolan, for off ering a $500 bribe to the Philadelphia shortstop 
Heinie Sand to throw a game against the Giants. Sol Bloom, a Manhatt an 
representative whose constituents included many angry Giants fans, declared 
that he would introduce a bill to shift  the control of baseball from Landis to a 
federal commission. “Baseball is a matt er of interstate commerce,” Bloom 
insisted while the Giants were playing in the World Series. “Congress has 
power to regulate the interstate operation of railroads and the interstate 
movement of foodstuff s, medicines, etc. If Congress can do this it can regu-
late interstate baseball.” A similar episode took place two years later, when Ty 
Cobb and Tris Speaker, two of the game’s biggest stars, both abruptly an-
nounced their resignations, in the wake of accusations that they had fi xed a 
game back in 1919. Th is time it was the Philadelphia congressman Clyde 
Kelly who argued for a federal commission to take charge of baseball, and an 
antitrust investigation as well. “Th e plan would be constitutional,” Kelly an-
nounced, because baseball was a form of interstate commerce.   5    Neither of 
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these commissions was created, but the fact that they were even proposed—
despite the clear holding of  Federal Baseball Club  that baseball was not inter-
state commerce—suggests that the case was already viewed with some 
doubt. 

 It was still the law, however. In 1937, Representative Raymond Cannon 
of Wisconsin asked the Justice Department to commence antitrust proceed-
ings against baseball, on the ground that the reserve clause violated the Sher-
man Act. Cannon had long been involved in labor issues on behalf of baseball 
players. As a lawyer, he had represented some of the players banned from 
baseball due to the 1919 Black Sox scandal in their suits against Charles 
Comiskey, the owner of the Chicago White Sox. In the early 1920s, he had 
led an unsuccessful eff ort to unionize the players. In response to Cannon’s 
request for an antitrust investigation, Att orney General Homer Cummings 
referred the question to the Justice Department’s Antitrust Division. (Th is 
occurred right in the midst of the controversy over Franklin Roosevelt’s 
court-packing plan, which would have allowed Roosevelt to increase the size 
of the Supreme Court, ostensibly because the nine justices were behind on 
their work. At a press conference, a reporter jokingly asked Cummings 
whether the department would have any prejudice against baseball teams, 
“because they have only nine members.” Cummings gave the perfect answer: 
baseball teams started with nine, but they always had substitutes available in 
case the starters fl agged.) Cummings eventually announced that the Justice 
Department would not investigate Cannon’s charges. In light of  Federal Base-
ball Club , he explained, the antitrust laws simply did not apply to baseball. 
A decade later, when Senator Joseph O’Mahoney of Wyoming urged an-
other federal investigation, Albert “Happy” Chandler, the commissioner of 
baseball, happened to meet the actor Louis Calhern, who was portraying 
Oliver Wendell Holmes in the play “Th e Magnifi cent Yankee.” “Apparently 
the senator isn’t familiar with some of the decisions handed down in the 
Supreme Court by the justice you play on the stage,” Chandler remarked.   6    
Despite lingering doubts,  Federal Baseball Club  was still on the books. Base-
ball was still not interstate commerce. 

 Questions about the vitality of  Federal Baseball Club  grew much more 
pressing in the late 1930s and early 1940s, when the Supreme Court decided 
some high-profi le cases that dramatically expanded the professional under-
standing of interstate commerce. Th e most striking of these cases was  Wick-
ard v. Filburn , in which the Court upheld the constitutionality of agricultural 
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quotas over the claim of a small farmer who consumed, on his own farm, all 
the wheat he grew in excess of his quota. Th e farmer was engaged in inter-
state commerce, the Court held, because by growing his own wheat, he was 
not purchasing wheat from someone else, and that could aff ect the price and 
volume of wheat that fl owed in interstate commerce. Within a few years, the 
old distinctions between commerce and manufacture, and between whether 
interstate transport was incidental or essential, ceased to be relevant. “If 
I were to be brutally frank,” Justice Robert Jackson confi ded to Sherman 
Minton, “I suspect what we would say is that in any case where Congress 
thinks there is an eff ect on interstate commerce, the Court will accept that 
judgment. All of the eff orts to set up formulae to confi ne the commerce 
power have failed.”  Federal Baseball Club  had relied in part on an analogy to 
insurance, which had long been thought not to be interstate commerce, but 
now the Supreme Court overruled its prior cases, classifi ed insurance as inter-
state commerce, and allowed antitrust cases to be brought against insurance 
companies.   7    Th e entire structure of constitutional thought underpinning 
 Federal Baseball Club  had collapsed. 

 By the 1940s, virtually all commentators predicted that  Federal Baseball 
Club  was ripe for overruling, and that baseball would thus soon come under 
the antitrust laws. (Perhaps the only commentator to take the contrary view 
was the Ohio lawyer John Eckler, who happened to be the son-in-law of 
Dodgers’ general manager Branch Rickey.)   8    Even the men who ran orga-
nized baseball saw the writing on the wall. In the middle of the 1946 season, 
the American and National Leagues appointed a joint committ ee to exam-
ine the various issues confronting the game and to make recommendations 
as to how to handle them. Th e committ ee’s report covered a wide range of 
questions, including whether the reserve clause was enforceable in court 
(the answer: still no) and whether to allow African-American players to join 
major league teams (the recommendation: not yet, even though Jackie Rob-
inson was already playing for the Dodgers’ minor league affi  liate in Mon-
treal). Th e very fi rst issue the report considered was whether baseball 
amounted to an illegal monopoly. Th e committ ee was under no illusions 
about baseball’s status as interstate commerce. “Professional Baseball,” the 
report declared, “is more than a game. It is Big Business—a one hundred 
million dollar industry.” Th e committ ee did not even suggest that  Federal 
Baseball Club  provided any immunity from antitrust suits. “Our counsel do 
not believe we are an illegal monopoly,” the committ ee concluded, but that 
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was not because antitrust law did not apply. It was, rather, because when 
antitrust law  was  applied, baseball was not violating it—it was “because our 
partnership arrangement and cooperative agreements are necessary in the 
promotion of fair competition and are therefore for the best interests of the 
public.” In litigation, organized baseball continued to invoke  Federal Baseball 
Club .   9    In private, baseball’s lawyers expected that the game’s immunity from 
antitrust law was unlikely to last very long. 

 Th ese speculations were soon put to the test. Mexico had long had a base-
ball league of its own. Americans had occasionally played for Mexican teams. 
African-American stars like Josh Gibson and Cool Papa Bell played in Mex-
ico in the era before the integration of baseball in the United States. Some-
times players who had retired from American baseball played in Mexico, like 
Rogers Hornsby, who was in his late forties and had not played in the United 
States for several years. Salaries in Mexico were not comparable to salaries in 
the United States, nor was the quality of play, so there was litt le reason for 
white players in their prime to go to Mexico. Before the 1946 season, how-
ever, Mexican League teams began off ering lucrative contracts to American 
players, most of whom were just returning to baseball aft er completing their 
military service during World War II. As Happy Chandler recalled in his 
memoirs, “all hell broke loose.” Johnny Pesky, the shortstop for the Red Sox, 
earned $4,000 in Boston; he was off ered $45,000 to play in Mexico. Phil Riz-
zuto of the Yankees and Pete Reiser of the Dodgers were both off ered 
$100,000 for three-year contracts. Ted Williams, perhaps the best hitt er of 
the era, was off ered a blank check—at least that’s the story that was told at 
the time. None of the game’s biggest stars jumped to the Mexican League in 
1946, but 23 major league players left  for Mexico, including the pitcher Sal 
Maglie, who had just fi nished a very successful rookie season with the Gi-
ants, and the Dodgers’ catcher Mickey Owen, who had played in four all-star 
games. For the fi rst time since the demise of the Federal League in 1915, 
organized baseball had a competitor.   10    

 Chandler retaliated against the players who jumped to Mexico by ban-
ning them from organized baseball for fi ve years. Th e Mexican League’s rev-
enues turned out to be no match for the salaries promised to the players, 
many of whom were unhappy with the playing conditions in any event. 
Only a few returned to Mexico for the 1947 season; none did for 1948. Back 
in the United States, they were unable to earn a living from baseball because 
of the ban. 
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 Danny Gardella ( fi gure  4.1  ) had been the fi rst major leaguer to sign with 
a Mexican team, back in February 1946. Gardella was an outfi elder for the 
New York Giants in 1944 and 1945, when rosters were depleted by the war. 
With the return of many of the Giants from military service, Gardella was 
unlikely to make the team. Rather than signing a $5,000 contract with the 
Giants, he accepted an off er of $8,000, plus a $5,000 bonus, to play for the 
Veracruz Blues. “Giant Manager Mel Ott  was not exactly sleepless” over 
losing Gardella,  Time  magazine noted, in light of Gardella’s “knack of making 
fl y balls look hard to catch.” Gardella played the 1946 season in Mexico, 
where he was one of the bett er hitt ers on his team. At the end of the season, 
with an off er to play again for Veracruz in 1947 but at a reduced salary of 
$5,000, Gardella returned to New York.   11    

      
Figure 4.1: Giants’ outfi elder Danny Gardella was one of many players banned from 
baseball after leaving for the Mexican League in 1946. When his antitrust suit led 
Judge Learned Hand to conclude that the sport had become interstate commerce, 
baseball settled the case to avoid giving the Supreme Court a chance to agree. 
BL-2085.68, National Baseball Hall of Fame. 
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 Banned from organized baseball and with a family to support, Gardella 
struggled through 1947, playing semiprofessional baseball once a week on 
Staten Island. “Finally,” he recalled, “a friend of mine sent me to his dentist’s 
brother, who was a lawyer.”   12    Th e lawyer was Frederic Johnson, who fi led a 
suit on Gardella’s behalf, claiming that his exclusion from organized baseball 
was a violation of federal antitrust laws. Organized baseball sought to have 
the complaint dismissed, unsurprisingly, on the ground that the antitrust 
laws did not apply to baseball. Judge Henry Goddard, who was nearing the 
end of a 30-year career on the bench, recognized that the case presented a 
dilemma. On one hand, there was clear precedent from the Supreme Court. 
In light of  Federal Baseball Club , there was no room to argue that baseball 
was a form of interstate commerce. On the other hand, it was equally clear 
that interstate commerce was understood very diff erently in 1948 than it 
had been back in 1922 when  Federal Baseball Club  was decided. If the ques-
tion had never arisen in 1922, and the Supreme Court were to consider it for 
the fi rst time in 1948, there was litt le doubt that the Court would fi nd that 
baseball  was  interstate commerce and was therefore governed by the anti-
trust laws. If Gardella’s suit were eventually to reach the Supreme Court, 
Goddard acknowledged, “it is quite possible that the Supreme Court may 
not adhere to its earlier decision.” Gardella’s case thus forced Goddard to 
confront a diffi  cult question about the role of a lower court within the 
American legal system. If Goddard’s job was to follow the Supreme Court’s 
decided cases, he would have to rule in favor of organized baseball. On the 
other hand, if his job was to predict how the Supreme Court would decide a 
case, he would have to rule for Gardella.   13    

 Goddard resolved the dilemma by noting that the Court of Appeals for 
the Second Circuit, the intermediate appellate court that sat above Goddard 
but below the Supreme Court, had recently cited  Federal Baseball Club  in a 
case involving the question whether opera was a form of interstate com-
merce. If the Court of Appeals still considered  Federal Baseball Club  to be 
authority, Goddard concluded, he had to consider it authority as well. He 
accordingly granted baseball’s motion to dismiss Gardella’s suit. 

 On appeal, the three judges of the Court of Appeals faced the same di-
lemma, and they resolved it in three diff erent ways. Judge Harrie Chase 
believed his duty was to follow  Federal Baseball Club . “If we are not bound by 
authority and should consider this appeal in the strictly up-to-the-minute con-
ception of what is interstate commerce,” he acknowledged in a memorandum 
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to his colleagues, “I should probably come to the conclusion that the anti-trust 
laws apply to this business of baseball.” But  Federal Baseball Club  was the law. 
“It is for the Supreme Court to overrule it, if it is no longer the law, and not for 
us to disregard it,” Chase insisted. He accordingly voted to affi  rm the dismissal 
of Gardella’s suit.   14    

 Judge Jerome Frank took the opposite view. “Th ere is nothing new about 
a lower court announcing that a Supreme Court decision is dead,” he 
observed. He mentioned some examples, including a celebrated case from 
just a few years before, in which a district judge correctly predicted that the 
Supreme Court would overrule one of its own prior cases and decide that 
the First Amendment bars a school district from requiring children to salute 
the fl ag and say the Pledge of Allegiance. Frank concluded that there was no 
reason to wait for the Supreme Court to say that baseball was interstate com-
merce, when the Court of Appeals could say so for itself. He also concluded, 
however, that there was no need to predict that  Federal Baseball Club  would 
be overruled. Th e Court of Appeals could also fi nd  Federal Baseball Club  in-
applicable to Gardella’s case on the ground that even if baseball was not 
interstate commerce in 1922, it had become so by 1948. Back in 1922, Frank 
noted, there had been no broadcasting of baseball games, but in 1948 the 
games were broadcast on interstate radio networks and were just beginning 
to be shown on interstate television networks as well. Th at was enough, in 
Frank’s view, to bring baseball within the defi nition of interstate commerce. 
Th e weakness in this argument, as Frank acknowledged, was that accounts 
of baseball games had been transmitt ed by interstate telegraph in 1922. Th e 
only diff erence between the two cases was the presence or absence of a wire. 
To draw a distinction on that ground, Chase responded, “seems just silly.”   15    

 Th e third judge was Learned Hand, and his view was somewhere in the 
middle. “One of the most embarrassing of our jobs is to know how far to use 
a shift  in the att itude of our Bett ers as indicating that a particular decision 
would be overruled if it were to come up again,” he confi ded to his col-
leagues. He added—in a dig at the most liberal justices—“this is particularly 
true when four of the nine conceive their function to be to remould this 
world nearer to the heart’s desire.” Hand agreed with Frank that “there does 
come a time when we must no longer wait” to fi nd that a Supreme Court 
opinion had become obsolete. If he shared Frank’s certainty that  Federal 
Baseball Club  was one such opinion, he explained, he would join him in 
ruling in Gardella’s favor. But one never knew what the Supreme Court 
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would do when it came to interstate commerce. “It is all a game of blind-
man’s-bluff ,” Hand complained, “and although, if I had to bet at even odds, 
I think I should bet that fi ve of the nine would not follow the Federal Base-
ball Case, it does not seem to me proper for a lower court to overrule that 
unanimous opinion of the court of last resort without a more nearly specifi c 
warrant.” Hand accordingly voted to join Chase and to affi  rm the dismissal 
of Gardella’s suit.   16    

 Within a few weeks, however, Hand had changed his mind. When the 
Court of Appeals published its decision in February 1949, all three judges 
wrote opinions. Chase and Frank adhered to their initial views. Chase 
wanted to follow  Federal Baseball Club . “It has never been expressly over-
ruled, and I do not think it has been overruled by necessary implication,” he 
argued. “Our duty as a subordinate court is to follow the Federal Base Ball 
Club case.” Frank began his opinion by disparaging  Federal Baseball Club  as 
“an impotent zombi,” by which he meant that it lacked any current legal ef-
fect. He nevertheless spent the bulk of his opinion drawing the distinction 
between Gardella’s case and  Federal Baseball Club  that had failed to impress 
Judge Chase—that because of radio and television, baseball had become an 
interstate enterprise. With broadcasting, Frank concluded, “the games 
themselves  .  .  .  are, so to speak, played interstate as well as intra-state.” In 
fi nding a way to apply the antitrust laws to baseball, Frank seems to have 
been heavily infl uenced by his belief that players were treated unfairly. “We 
have here a monopoly which, in its eff ect on ball-players like the plaintiff , 
possesses characteristics shockingly repugnant to moral principles,” Frank 
declared. “For the ‘reserve clause’  .  .  .  results in something resembling pe-
onage of the baseball player.” Th e only issue before the court was whether 
the antitrust laws  applied  to baseball, not what the result would be if they 
were applied, but Frank, who was more outspoken than most judges, was 
evidently eager to say something about the justice of Gardella’s cause. Base-
ball contracts, he announced, “are so opposed to the public policy of the 
United States that, if possible, they should be deemed within the prohibi-
tions of the Sherman Act.”   17    

 Chase thought baseball was not interstate commerce, Frank thought it 
was, and by the time the judges published their opinions, Hand thought 
that the issue was a factual question, not a legal one, and thus a matt er 
Gardella should have the chance to prove at trial. Radio and television had 
indeed changed the character of baseball, Hand had come to believe. When 
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a game in one state was broadcast to another, “the situation appears to me 
the same as that which would exist at a ‘ball-park’ where a state line ran 
between the diamond and the grandstand.” But Gardella’s claim was not 
that he had been injured by the broadcasting of baseball games. He was 
claiming to have been unlawfully excluded from the game. Th e relevant 
question, in Hand’s view, was thus whether the interstate aspects of baseball 
“form a large enough part of the business to impress upon it an interstate 
character” when baseball was considered as a whole. Th is was the issue that 
Gardella would have to prove at trial. It was a vague sort of inquiry, Hand 
conceded, but “I do not know how to put it in more defi nite terms.”   18    Th e 
vote was thus two to one to reverse the dismissal of Gardella’s complaint 
and send his case back for a trial.    

 For the fi rst time since 1922, a court had pierced the armor protecting 
baseball from antitrust suits. “Danny Gardella may not have been a star,” 
remarked one journalist, “but he may go down in history as the Dred Scott  
of baseball.”   19    (Unlike Gardella, Dred Scott  lost his famous case, but the 
writer must have been thinking of Dred Scott  as a symbol for the movement 
to abolish slavery rather than a successful litigant.) Baseball’s lawyers could 
not have been too surprised, but the decision struck terror in the hearts of 
club owners, who worried that the reserve clause would not stand up against 
antitrust att ack. “Owners of baseball clubs are acting these days in a manner 
remindful of southern plantation owners just before Lincoln freed the 
slaves,” observed the veteran sportswriter Henry McLemore. “Th ey are wail-
ing to all who will listen that if Outfi elder Danny Gardella wins his $300,000 
damage suit against organized baseball and thus puts an end to the reserve 
clause in baseball contracts, all will be chaos.” At the Brooklyn Dodgers’ 
board of directors meeting, Walter O’Malley, the team’s lawyer and part 
owner, warned that Gardella’s case “has serious implications” for the busi-
ness of baseball. Baseball offi  cials recognized that the game faced its worst 
crisis since the Black Sox scandal of 1919. Commissioner Happy Chandler 
prepared for batt le by retaining the eminent Washington antitrust lawyer 
John Lord O’Brian, the former head of the Justice Department’s antitrust 
division.   20    

 Th e fi rst decision Chandler and O’Brian had to make was whether to seek 
review in the Supreme Court. Th ey decided not to. “I do not think the 
lawyers thought we could win the Gardella case,” Chandler later recalled. 
“Th at would have been an ideal case if you could win it, you understand. But 
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if you cannot win, then you do not go to court.” Th e way the Supreme Court’s 
commerce clause jurisprudence had been evolving, there was a very good 
chance that the Court would agree with the Court of Appeals that baseball 
was a form of interstate commerce, or at least that the players should be 
given a chance to prove at trial that it was. Appealing  Gardella  to the Supreme 
Court might only convert a local precedent into a national one and hasten 
the demise of the reserve clause.  Federal Baseball Club  was still on the books, 
and there was no reason to give the Court a chance to overrule it. “Th e Hol-
mes opinion in the Baltimore case is in favor of baseball,” Chandler explained. 
“Th e fellow who gets the favorable decision in the Supreme Court does not 
want to go back to court. Th at is as natural as a goose going barefooted. If you 
have a favorable decision you do not want to go to court. You let somebody 
else take it back to court.”   21    

 Meanwhile, the other players banned from baseball for jumping to the 
Mexican League began fi ling antitrust suits of their own. Max Lanier and 
Fred Martin, both former pitchers for the Cardinals, sued baseball in early 
March, a month aft er the Court of Appeals’ decision in  Gardella . Sal Maglie, 
formerly of the Giants but now working as a gas station att endant in a small 
town near Buff alo, fi led suit two weeks later. Several others threatened to do 
the same. “I have seen several of the boys and I am telling you, Mr. Rickey, 
that they have about reached the end of the rope,” Mickey Owen reported to 
the Dodgers’ general manager, Branch Rickey. “Th ere aren’t any of these 
boys, and there are about 10 of them, who really wants to sue. Th ey would 
rather not have anything to do with suits.” But without any opportunity to 
play baseball, the players had no alternative. “Take Martin,” Owen contin-
ued. “He bought a big home and it is not paid off . He bought it when he 
thought he was going to have a big future. He has recently had a baby born 
without a roof in its mouth and they have had a lot of operations and more 
to come at great expense.” Few of the banned players, if any, were qualifi ed 
for jobs that would pay them anything close to what they had made in base-
ball. “Some shyster has been calling them wanting them to bring suit,” Owen 
explained. Th at was what they planned to do, because “they have everything 
to gain and nothing to lose.”   22    

 Looking ahead to a string of antitrust trials, Happy Chandler gave in. He 
announced in June 1949 that he was lift ing the suspensions of all the players 
who had jumped to the Mexican League. “Get your bag packed, boy,” he told 
Mickey Owen, “and get to your club right away.” Chandler tried to put a 
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positive spin on recent events by insisting that baseball’s legal position had 
been vindicated when the Court of Appeals had denied a preliminary in-
junction to Lanier and Martin, but lawyers could recognize that this was 
bluster. Th e denial of a preliminary injunction merely returned the Lanier 
and Martin cases to the trial court, where baseball was in the same perilous 
position as before.   23    All the banned players but one accepted reinstatement 
and dropped their lawsuits. 

 Danny Gardella was the one player who refused reinstatement and chose 
to litigate instead. By 1949, Gardella was working as a hospital att endant in 
Mount Vernon, in the suburbs just north of New York. A marginal major 
leaguer even in his prime, Gardella had been out of the majors for four years. 
He was 29 years old. Had he been reinstated, he had litt le chance of making 
a major league roster. His suit for damages promised to be more lucrative 
than a baseball career. Both sides began preparing for the trial, which was 
scheduled for November.   24    

 In October, in the midst of the World Series, Gardella and baseball 
reached a sett lement. In exchange for dropping his suit, Gardella received 
$60,000, a fi ft h of what he had requested in damages. From the perspective 
of organized baseball, it was worth at least that much to remove the last out-
standing antitrust suit. “I’m so happy about it,” Chandler exulted, “I’d go out 
and get drunk, if I were a drinking man.”   25    From Gardella’s point of view, 
$60,000 was probably more than he could realistically have hoped to re-
cover in a lawsuit. Even if baseball was an illegal monopoly, he had not suf-
fered much in damages. He had made much more money in Mexico than he 
could have in the United States. With the end of the war and the return of 
many players from military service, even if Gardella had been permitt ed to 
play baseball from 1947 through 1949, he would probably have played in the 
minor leagues. Even if he won the suit, there was not much chance that a 
court would award him more than $60,000, and of course there was a signif-
icant likelihood that he would lose. 

 Th e antitrust crisis of 1949 was over. Danny Gardella signed with the 
St. Louis Cardinals for 1950, but he came to bat only once before the Cardi-
nals sent him down to the minors. He played some for the Cardinals’ AA 
team in Houston and was then released outright. He spent the rest of 1950 
playing for an unaffi  liated class D team in Bangor, Pennsylvania, where his 
older brother was the manager. Aft er playing part of 1951 for a team in Que-
bec, Gardella’s baseball career was over. He took a job as a construction 
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 laborer. Fift een years later, when the money had run out, he regrett ed the 
settlement. “They gave me $60,000, but my lawyer got 31 of it,” he said. 
“I was interested in carrying through with the suit, but you sell for money 
because it’s real. One has to eat. A principle is invisible no matt er how pre-
cious it is to you. I feel I sold a principle down the river. I feel the way many 
of us do when we sell out.” With time, however, Gardella came to view his 
experience in a more positive light, particularly when free agency arrived 
and he could think of his suit as an early step in that direction. “I feel I let the 
whole world know that the reserve clause was unfair,” he recalled, at the age 
of 74. “It had the odor of peonage, even slavery.”   26    

 By the end of the 1949 season, baseball had sett led all the antitrust suits 
arising from the banning of the players who jumped to the Mexican League. 
Th e Court of Appeals decision in  Gardella  was still out there, however, as an 
invitation to additional suits. Baseball would be back in court again very soon.    

  Glorified wind jamming sessions   

 Th e Second Circuit’s decision in  Gardella  drew immediate responses from 
members of Congress sympathetic to organized baseball. Syd Herlong, who 
had been president of the Florida State League before entering Congress, 
declared that the decision “could well sound the death knell for the sport.” 
Herlong and the Arkansas congressman Wilbur Mills promptly sponsored 
bills to exempt baseball and other organized professional sports from the 
antitrust laws.   27    

 Baseball offi  cials and their lawyers recognized, however, that att empting 
to secure an antitrust exemption from Congress was a risky project. Th e 
status quo was mostly favorable to baseball.  Federal Baseball Club  was still on 
the books, so in principle, at least, baseball was still immune from antitrust 
suits outside of New York, Connecticut, and Vermont, the states within the 
Second Circuit. If baseball tried but failed to persuade Congress to legislate 
an exemption, courts in other circuits might view the failure as evidence that 
Congress intended baseball to be governed by the antitrust laws, which 
might make those courts more likely to distinguish or disregard  Federal 
Baseball Club . Worse, placing the issue before Congress threatened to open 
a can of worms, in the form of a highly visible public debate over baseball’s 
antitrust status, a debate that could easily lead to the introduction of bills 
expressly placing baseball under the antitrust laws. 
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 In late 1949, John Lord O’Brian ( fi gure  4.2  ), baseball’s antitrust counsel, 
prepared a lengthy memorandum for Happy Chandler in which he weighed 
the pros and cons of seeking an antitrust exemption from Congress. On one 
hand, O’Brian observed, Congress had already enacted many similar exemp-
tions for other industries. Th e Webb-Pomerene Act of 1918, for example, 
exempted certain export trade associations from the antitrust laws, and the 
Clayton Act of 1914 had done the same for labor unions. Th ere was nothing 
unusual about an antitrust exemption. On the other hand, O’Brian contin-
ued, the Justice Department was already conducting an investigation into 
possible antitrust violations in connection with the radio and television 
broadcast of baseball games, and the department was quite unlikely to agree 
to any legislative change that would bring this investigation to a halt. With-
out the support of the Truman administration, O’Brian advised, “it will be so 
hopeless as to be unwise to make the att empt” to get a bill through Congress. 

      
Figure 4.2: John Lord O’Brian, the former head of the Justice Department’s Antitrust 
Division, represented baseball throughout the antitrust crisis of the late 1940s and 
early 1950s. O’Brian advised that baseball should neither appeal the Gardella
decision nor seek a statutory exemption from Congress. Baseball emerged with its 
exemption intact. LC-B2-5147-14, Prints and Photographs Division, Library of Congress. 
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Chandler accordingly decided to make no eff orts in support of the bills 
introduced by Herlong and Mills.   28    Baseball would lie low. Congress would 
take no action for the next couple of years.    

 Meanwhile, antitrust threats began piling up. Al Widmar, a pitcher for the 
St. Louis Browns, held out for a higher salary before the 1950 season. “If I 
don’t get at least $10,000 this year,” he told the press, “I’ll sue baseball in the 
courts the way Danny Gardella did.” Widmar and the Browns reached an 
agreement before the season began, but club owners could not have failed to 
realize that any player disappointed with his salary could wield the same bar-
gaining chip. In April 1951, organized baseball found itself defending two 
antitrust suits. One was fi led by Jack Corbett , the owner of the minor league 
El Paso Texans, who alleged that Happy Chandler had violated the Sherman 
Act by voiding contracts the Texans had signed with players who were 
already under contract with teams in the Mexican League. (Aft er the bid-
ding war with the Mexican League fi zzled out in 1947, organized baseball 
and the Mexican League had agreed to respect each other’s reserve clause.) 
Th e other suit was fi led by the pitcher Jim Prendergast, who had just been 
traded from a minor league club in Syracuse, New York, to one in Beaumont, 
Texas, where he did not wish to play. Prendergast’s suit claimed that base-
ball’s system of labor relations, which compelled him to play in Beaumont or 
nowhere at all, violated the Sherman Act.   29    

 Th ese suits sparked the interest of Congress once again. Emanuel Celler 
had represented a district in Brooklyn since 1923. By 1951, he was the 
chairman of the House Judiciary Committ ee. Celler was an ardent baseball 
fan and an experienced politician alert to the advantages of being seen as a 
savior of the game. “Baseball is one of the fi nest things in American life, but 
it is in danger,” Celler declared. “We should not permit matt ers to drift  any 
longer.” Celler happened to be engaged in a series of hearings into antitrust 
matt ers, because he was chairing the Judiciary Committ ee’s subcommitt ee 
on the study of monopoly power. Th us far the subcommitt ee had investi-
gated alleged monopolies in steel, aluminum, and newsprint, but Celler an-
nounced that in the summer of 1951 the subcommitt ee would turn its 
att ention to a very diff erent sort of industry. It would hold hearings on 
whether the antitrust laws should apply to baseball.   30    Four members of 
Congress quickly introduced bills to exempt professional sports from the 
antitrust laws—Herlong and Mills again, as well as Representative Melvin 
Price of Illinois and Senator Edwin Johnson of Colorado, who was also the 
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president of the Western League, a class A minor league. Th e antitrust issue 
was back before Congress, despite baseball’s eff orts to keep it out. 

 From the beginning, it was clear that the primary purpose of the hearings 
was to protect baseball from antitrust litigation. By the time the hearings 
began, four more antitrust suits had been fi led against baseball, bringing the 
total number of pending cases to six. Celler wrote to Happy Chandler: “Th e 
members of the subcommitt ee are seriously concerned with the possibility 
that private litigation involving the reserve clause may have disastrous con-
sequences on a great American institution.” Celler’s public statements were 
just the same. “Th ere is an obvious necessity to clarify the status of baseball 
in its relationship to these anti-trust laws,” he told the press. “Such clarifi ca-
tion is necessary so that the national game [may] be properly protected and 
its integrity maintained.” When the hearings began, the other members of 
the subcommitt ee practically competed to proclaim their support for base-
ball. “Th e purpose of these hearings,” stated Peter Rodino of New Jersey, 
“has been primarily and solely to assist baseball  .  .  .  so that all of us might 
continue to give our great love and att ention to the great pastime.”   31    

 It was simply good politics to profess a love for baseball. Th e members of 
the subcommitt ee, especially Celler, also had close personal connections 
with Happy Chandler ( fi gure  4.3  ), who had left  the Senate only a few years 
before. In Chandler’s correspondence with Celler, he addressed him as “My 
dear Mannie.” When Chandler helped Ty Cobb prepare his testimony, he 
assured Cobb that “Mannie Celler, who is conducting this investigation[,] is 
my warm good friend.” Chandler had possessed no obvious qualifi cations to 
be commissioner when he had been appointed to the position in 1945 
except for his contacts in Washington, and he put them to good use. As 
usual, the Washington Senators pitched in by giving Celler free box seats to 
a game.   32       

 In private, some members of the subcommitt ee thought the hearings 
were a waste of time, and that Congress had more pressing matt ers to att end 
to. Th e Korean War was at its height, President Truman had just fi red Gen-
eral Douglas MacArthur, and congressional committ ees were investigating 
allegations that powerful positions in American life were held by commu-
nists. When the subcommitt ee met in executive session, Kenneth Keating of 
New York complained that he “could not warm up to these hearings with the 
state of the world as it is.” William McCulloch of Ohio felt the same way. Cel-
ler had already announced that the hearings would take place, however, and 
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McCulloch thought it would look worse to cancel them than to go ahead 
and hold them. One of the subcommitt ee’s staff  members, a young antitrust 
lawyer from Chicago named John Paul Stevens, advised that “should one of 
the treble damage suits be successful, the game would suff er.”   33    Th e hearings 
went on as scheduled. 

 Th e subcommitt ee heard 33 witnesses over 16 days of what one sports-
writer aptly called “one of those glorifi ed wind jamming sessions.” Some of 
the witnesses were baseball executives, like Happy Chandler, whose term as 
commissioner came to end while the hearings were underway, and his suc-
cessor, Ford Frick. Some were players, like Pee Wee Reese, the Dodgers’ 
shortstop, and Ned Garver, the Browns’ pitcher. Writers, coaches, politi-
cians, even the great Ty Cobb—all testifi ed at length about the baseball 
business. Th e most common theme was the peril that baseball would be in if 

      
Figure 4.3: Albert B. “Happy” Chandler left the Senate to be commissioner of 
baseball from 1945 to 1951. His warm relations with members of Congress helped 
ensure that baseball retained its antitrust exemption. BL-4330.88, National Baseball 
Hall of Fame. 
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the antitrust laws forced it to abandon the reserve clause. “As to the elimina-
tion of the reserve clause, the answer is very plain,” Frick declared. “Th at was 
tried in the early days of baseball. Th e result was chaos.” Reese testifi ed that 
even the players, the ostensible victims of the reserve clause, were unani-
mously in favor of keeping it. Another prominent theme came out in testi-
mony and lett ers from many residents of the western half of the United 
States, who urged Congress to do something about baseball’s failure to keep 
up with the growth of western cities. By 1950, Los Angeles and San Fran-
cisco were the fi ft h- and eleventh-largest metropolitan areas in the country, 
but the westernmost major league clubs were still in St. Louis. California 
had to sett le for minor league teams. “Why should an enormous city like Los 
Angeles be shackled to litt le cities like Sacramento, San Diego, and Port-
land?” asked Vincent Flaherty of the  Los Angeles Examiner . “If that isn’t mo-
nopoly, how else might you interpret it?”   34    But these themes were swamped 
by 16 days and 1,600 pages of meandering questions and answers, most with 
litt le apparent purpose. 

 When the hearings came to an end in October 1951, only one thing was 
clear—they had served as excellent publicity for Emanuel Celler ( fi gure  4.4  ). 
“Your hearings will get a fi ne press all over the land,” wrote one admirer. 
“Every city, town and village covers the sports.” Monopolistic practices in the 
steel industry might have been more important, but the baseball hearings 
brought Celler much more att ention. “Naturally, baseball fans the nation 
over are tremendously interested in the hearings,” gushed a columnist for the 
 Long Beach Press-Telegram . “You certainly are a wizard,” wrote one friend 
from New York. “You have captivated the imagination of all of Baseball loving 
America with your present inquiry.”   35    Celler might have gone on to serve 
nearly 50 years in Congress even without the baseball hearings, but they 
could not have hurt. 

 Th e purpose of the hearings had been to decide whether to recommend 
the enactment of legislation exempting baseball from the antitrust laws, so 
when the testimony was over, the subcommitt ee had to reach a decision. 
John Paul Stevens laid out fi ve possible options: the subcommitt ee could 
(1) report favorably on the pending bills to exempt professional sports from 
the antitrust laws; (2) do nothing; (3) draft  a new bill exempting only the 
reserve clause, the part of baseball most at risk, while leaving the rest of the 
game open to being governed by the antitrust laws; (4) att empt to write a 
code of laws to govern baseball; or (5) report unfavorably on the pending 
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bills and leave the antitrust issue to the courts. None of the options was en-
tirely satisfying. Th e subcommitt ee members all wanted to allow baseball 
to keep the reserve clause. “Th e practice has been so imbedded,” Celler 
observed, “that there will be a tremendous outcry throughout the nation of 
undue interference if we changed the reserve clause.” But none of the mem-
bers wanted to exempt baseball in its entirety. As Celler put it, because of 
“concessions, radio and television rights,” the game “is tinged with big busi-
ness.” Th en again, no one favored draft ing new legislation, whether a detailed 
baseball code or an antitrust exemption just for the reserve clause. And 
everyone recognized that aft er so much high-profi le testimony, it would look 
silly for the members of the subcommitt ee not to issue a report of any kind. 
Th ey would have to do  something . Organized baseball, represented through-
out the hearings by the distinguished Washington lawyer Paul Porter, urged 

      
Figure 4.4: New York representative Emanuel Celler poses with a baseball. As 
the long-serving chairman of the House Judiciary Committee, Celler held highly 
visible hearings on baseball’s antitrust status, but Congress passed no legislation. 
LC-USZ62-127299, Prints and Photographs Division, Library of Congress. 
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the subcommitt ee not to report favorably on any new legislation, for fear 
that any change in the law would harm baseball’s legal position in the pending 
antitrust cases. For Congress to enact a new exemption would imply that 
none had existed before, which would be contrary to the view of the law that 
baseball was pressing in all of the pending cases. In the absence of any sup-
port within the subcommitt ee for any particular course of action, the mem-
bers unanimously chose Stevens’ option fi ve. Th ey would leave the antitrust 
issue to the courts.   36       

 Th e Celler subcommitt ee’s fi nal product was a book-length report on the 
history and economics of the baseball business published in May 1952, a 
year aft er Celler announced his investigation. Th e report explained that 
“organized baseball has for years occupied a monopoly position in the busi-
ness of selling professional baseball exhibitions to the public,” but that 
“baseball is a unique industry,” because “of necessity, the several clubs in 
each league must act as partners as well as competitors.” Th e report stated 
that “the overwhelming preponderance of the evidence” off ered at the hear-
ings “established baseball’s need for some sort of reserve clause.” A complete 
immunity from the antitrust laws would be too broad, however, because it 
would exempt from antitrust scrutiny aspects of the business that had 
nothing to do with hiring players, such as the sale of radio and television 
rights, the management of stadia, and the purchase and sale of advertising. 
Nor was there any need to legislate a limited exemption just for the reserve 
clause. “Organized baseball, represented by eminent counsel, has assured 
the subcommitt ee that the legality of the reserve clause will be tested by the 
rule of reason,” the rule that governed antitrust cases, in the lawsuits that 
were already pending. “It would therefore seem premature to enact general 
legislation for baseball at this time,” the report concluded. “Legislation is not 
necessary until the reasonableness of the reserve rules has been tested by the 
courts.”   37    With that, the Subcommitt ee on the Study of Monopoly Power 
ended its investigation of baseball. 

 Organized baseball publicly hailed the report as a vindication of its busi-
ness practices. In private, baseball offi  cials recognized that they had survived 
another close call. Commissioner Ford Frick established a committ ee of 
club owners to consider reorganizing the economic structure of the game. 
“Frick and the owners feel that the Committ ee was fair and did not hurt their 
litigation position,” Judiciary Committ ee staff  counsel Ernest Goldstein 
reported to Celler. “Frick’s att itude is that they now have an opportunity for 
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constructive changes which must be draft ed lest in a future investigation 
they be found wanting.”   38    Th ere were any number of things baseball could 
do to forestall further congressional antitrust inquiries while still retaining 
the reserve clause. Teams could be placed in the West. Major league clubs 
could relinquish some measure of control over the minor leagues. Th e rules 
regarding broadcasting could be changed. 

 Meanwhile, however, there were still those pending antitrust suits. Th ere 
had been six when the subcommitt ee had begun its investigation; now, a 
year later, there were eight. Before baseball could clean its house, these suits 
would have to be resolved.    

  Congress had no intention   

 One of the antitrust suits had been fi led by George Toolson, a pitcher in the 
Yankees’ organization. Th e Yankees were at their peak—they were in the 
midst of winning fi ve consecutive World Series—and Toolson had litt le 
chance of being promoted to the majors so long as his career was controlled 
by the Yankees. In 1949, he pitched for the Newark Bears, a AAA affi  liate of 
the Yankees. When the Bears folded aft er the 1949 season, the Yankees 
assigned Toolson to the Binghamton Triplets, a class A team. Toolson 
refused to report to Binghamton. He sat out the 1950 season and then fi led 
suit in Los Angeles in the spring of 1951, alleging that baseball was violating 
the Sherman Act by prohibiting him from playing for a team other than 
Binghamton.   39    

 District Judge Benjamin Harrison dismissed Toolson’s complaint, 
because he considered himself bound to follow  Federal Baseball Club . “It is 
not my function to disregard such a decision because it is old,” Harrison 
explained. He was well aware that the prevailing professional conception of 
interstate commerce had changed completely since 1922, but in his view 
lower courts had no power to anticipate the overruling of Supreme Court 
precedent. “We are supposed to be living in a land of laws,” he argued. “Sta-
bility in law requires respect for the decisions of controlling courts.” Writing 
in the fall of 1951, Harrison also took note of the recently concluded Celler 
hearings and the possibility that Congress might soon enact legislation that 
would resolve the antitrust question one way or the other. A court, in his 
view, ought to stay out of the way. “I believe it is my clear duty to endeavor 
to be a judge and should not assume the function of a pseudo legislator,” he 
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concluded. Th at meant following  Federal Baseball Club  and determining that 
baseball was still not interstate commerce. Toolson’s lawyer, Howard C. 
Parke of Santa Barbara, was not surprised. He also expected to lose on ap-
peal to the U.S. Court of Appeals for the Ninth Circuit, he told reporters, but 
he hoped that the Ninth Circuit would write an opinion that confl icted with 
the Second Circuit’s decision in  Gardella , because that could be enough to 
persuade the Supreme Court to hear the case.   40    

 Walter Kowalski fi led a similar suit just a month aft er Toolson fi led his. 
Kowalski was a third baseman and outfi elder who played for several of the 
Dodgers’ lower level minor league affi  liates between 1947 and 1950. His 
complaint alleged that the Dodgers were violating the antitrust laws by 
keeping him from playing at higher levels or for other teams in retaliation for 
his eff orts to secure a higher salary. Th e complaint was dismissed by a dis-
trict judge in Cincinnati in early 1952, for the same reason Toolson’s com-
plaint had been dismissed—under  Federal Baseball Club , the antitrust laws 
did not apply to baseball.   41    

 Th e  Toolson  and  Kowalski  cases were both affi  rmed by courts of appeals in 
the winter of 1952–1953. Th e Ninth Circuit disappointed Howard Parke by 
writing no opinion in  Toolson , but the court did explain that it reached its 
decision “for the reasons stated” in the district judge’s opinion. In  Kowalski , 
the Sixth Circuit held that “the controlling authority is the decision of the 
United States Supreme Court in  Federal Baseball Club .” Th e judges would not 
disregard  Federal Baseball Club , they explained, “on the speculation that the 
Supreme Court may change its decision in this regard in the future.” Th e 
same day, for the same reason, the Sixth Circuit also affi  rmed the dismissal of 
the antitrust suit fi led by Jack Corbett , the disgruntled owner of the minor 
league El Paso Texans.   42    With these decisions, Parke and the other lawyers 
had the lower court confl ict they had been hoping for. In the Second Circuit, 
under  Gardella , antitrust plaintiff s would be given the opportunity to prove 
at trial that baseball was interstate commerce. In the Sixth and Ninth Cir-
cuits, under  Kowalski  and  Toolson , plaintiff s would have no such opportunity, 
because baseball, by defi nition, was not interstate commerce. 

 Th is sort of confl ict is the usual reason the Supreme Court agrees to hear 
a case, so the lawyers for Toolson and Kowalski naturally emphasized it in 
their petitions for certiorari, the documents in which parties seek Supreme 
Court review. Toolson’s petition reached the Supreme Court in March 1953, 
two weeks ahead of Kowalski’s and Corbett ’s. Kowalski was now represented 



114 •  THE  BASEBAL L  T RUST

by Frederic Johnson, who had been Danny Gardella’s lawyer a few years 
before. Johnson most likely worked in cooperation with Toolson’s Santa 
Barbara lawyers, because the certiorari petitions fi led on behalf of Toolson 
and Kowalski used nearly identical language.   43    

 Baseball’s lawyers responded the only way they could—they contended 
that there was in fact no confl ict with  Gardella —but even they must have 
realized that this was not a persuasive argument. Justice Robert Jackson’s 
law clerk, a recent law school graduate named William Rehnquist, saw right 
through it. “One can’t point to a square confl ict in reasoning” between 
 Gardella  and the other cases, he told Jackson, “but there certainly is a con-
fl ict in result.” Rehnquist advised Jackson that “on the merits, there can be 
no doubt of a change between 1890 baseball, 1922 baseball, and 1953 base-
ball.” Not only had the Court expanded its defi nition of interstate com-
merce, “but baseball itself has changed, probably much more than the 
insurance business,” which the Court had newly labeled interstate com-
merce only a decade before. Rehnquist himself had what he admitt ed was a 
“strong personal animus in these cases.” He explained to Jackson that “this 
Court should keep its hands off . I feel instinctively that baseball, like other 
sports, is  sui generis , and not suitably regulated either by a bunch of lawyers 
in the Justice Department or by a bunch of shyster lawyers stirring up triple 
damages suits. But I feel that it might be diffi  cult to couch this result in judi-
cial language.” With regret, he recommended that Jackson vote to hear the 
cases. (Rehnquist was not the only young lawyer working on the case who 
would go on to bigger and bett er things. Bowie Kuhn, barely out of law 
school, helped his fi rm represent baseball in  Toolson .   44    Two decades later he 
would be commissioner of baseball.) 

 Th e Court agreed to hear all three cases together— Toolson ,  Kowalski , and 
 Corbett  . Oral argument was scheduled for October 1953, the week aft er the 
World Series. All concerned knew which was more important. “Th e entire 
future of professional sports rests on the outcome of the cases,” the  New York 
Times  declared.   45    

 Knowledgeable insiders assumed that the Court would fi nally overrule 
 Federal Baseball Club  and put an end to baseball’s antitrust immunity. “Base-
ball offi  cials shyly agree, off  the record, that baseball can’t maintain its claims 
of being exempt from interstate commerce,” reported the veteran Washing-
ton sport columnist Shirley Povich. “No baseball man would dare say a word 
for publication,” agreed his New York counterpart, Arthur Daley. “Th ey’d 



THE  B I RTH  OF  THE  ANT I T RUST  EXEMPT ION  • 115 

just as soon get it over with once and for all. Th e realization has gripped 
them all that they no longer are able to cling to Oliver Wendell Holmes’ 
ruling of 1922.” Lawyers contemplated how the reserve clause and other 
baseball practices would fare when tested by antitrust law. Emanuel Celler 
predicted that the Court would fi nd that baseball had become interstate 
commerce. “Th e years have brought changes,” he declared. “More than 
$100,000,000 in annual revenue makes organized baseball a business.” Th e 
club owners may have felt a twinge of regret that they had not renewed 
Happy Chandler’s contract as commissioner. Chandler was friendly with 
some of the Supreme Court justices from his days in the Senate, including 
Sherman Minton, who had been a senator at the same time, and Tom Clark, 
who had been in the Justice Department during the period.   46    Ford Frick, the 
new commissioner, had no similar contacts. He had been a sportswriter, not 
a politician. 

 Baseball’s lawyers had assured Celler’s congressional subcommitt ee that 
the club owners were prepared to make fundamental changes in the eco-
nomic structure of the game. Since the end of the hearings they had begun 
planning in this direction, and they had even discussed holding meetings 
with members of Congress to explore possibilities. Once the Supreme 
Court agreed to hear the antitrust cases, however, baseball slammed the 
door shut. “Preliminary meetings of the sort suggested,” Ford Frick admon-
ished, “would only be an indication of weakness on the part of Baseball.”   47    
Any visible plans for reorganizing the game would give the impression that 
baseball was admitt ing some fl aw in its current organization. 

 Baseball’s lawyers had promised Celler’s congressional subcommitt ee that 
there was no need to enact antitrust legislation, because the courts would 
soon consider whether the reserve clause was consistent with the rule of rea-
son under the Sherman Act. In the courts, however, baseball’s lawyers claimed 
precisely the opposite: that courts could never consider whether the reserve 
clause complied with the Sherman Act, because the antitrust laws simply did 
not apply to baseball. Nothing of signifi cance had changed since  Federal Base-
ball Club , they argued in the Supreme Court. Th e clubs were taking in more 
revenue than before, and games were broadcast on radio and television, but 
none of that changed the fundamentally local character of baseball, they con-
tended. Th e games were still played in one place, before a local audience. “It 
is the communications companies,” baseball’s lawyers insisted, “and not the 
baseball clubs who, in broadcasting, telecasting or telegraphing descriptions 
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of local games, are engaged in interstate commerce.” Otherwise, they pointed 
out, “any local event that att racted the att ention of the press or radio or tele-
vision would become interstate.” Radio and television were subject to the 
antitrust laws; baseball itself was not.   48    

 Toward the end of their briefs, baseball’s lawyers turned to a diff erent 
kind of argument. Th e Supreme Court was traditionally more circumspect 
about overruling prior cases in which it had interpreted statutes than it was 
about overruling prior cases in which it had interpreted the Constitution. 
When the Court interpreted a statute, Congress could always disagree, in 
eff ect, by amending the statute to give it a meaning diff erent from the one 
the Court put on it. Congress’s failure to amend any given statute, once 
interpreted by the Court, could be understood as acquiescence in the 
Court’s decision. With the Constitution, by contrast, Congress had no com-
parable power. Th e Court was the fi nal authority on the meaning of the 
Constitution. Once the Court interpreted a provision of the Constitution, 
its meaning could not change (without going through the cumbersome 
process of a constitutional amendment) unless the Court itself made the 
change. Th is distinction had long counseled in favor of a special reluctance 
to overrule statutory interpretation cases. 

 Th is point was emphasized in an amicus brief writt en by the Harvard 
law professor Th omas Reed Powell. Powell was in his seventies, approach-
ing the end of a distinguished career, when he was hired by the Boston Red 
Sox to participate in the  Toolson  case. Th e Red Sox may have sought Pow-
ell’s counsel because of his reputation as a constitutional scholar, but they 
likely also knew that Powell was close friends with some of the justices, 
who could be expected to pay particular att ention to what he had to say. 
Powell concluded his brief with a discussion of the recent Celler hearings, 
a conspicuous episode in which Congress had considered applying the 
antitrust laws to baseball—which would have eff ectively overruled  Federal 
Baseball Club —but had declined to do so. “Congress, fully aware of the 
decision in the earlier baseball case for all these years, has itself failed to 
modify the situation,” Powell observed. Th ere was thus no warrant for the 
Court to do it.   49    

 In making this argument, Powell must have known that matt ers were not 
so simple. In one sense,  Federal Baseball Club  had been a case of statutory 
interpretation; the Court had ruled that the Sherman Act did not apply to 
baseball. In another sense, however, the Court in  Federal Baseball Club  was 
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interpreting the Constitution rather than any statute. By determining that 
baseball was not interstate commerce, the Court was not just deciding that 
baseball was immune from federal antitrust laws. It was deciding that base-
ball was immune from  all  federal laws that purported to rest on Congress’s 
power to regulate interstate commerce. Th e holding of  Federal Baseball Club  
was not that Congress possessed an authority to govern baseball that it had 
declined to exercise in the Sherman Act. Th e holding was that Congress had 
no such authority, because the Constitution conferred none. At bott om, Jus-
tice Holmes had been interpreting the Constitution, not the Sherman Act. 

 Meanwhile, lurking not far below the surface was the issue of retroac-
tivity. Court decisions, unlike legislation, normally have retroactive eff ect, 
even when they change the law. If the Court overruled  Federal Baseball Club , 
and if any of baseball’s practices were found to violate the antitrust laws, 
baseball could be required to pay treble damages to all the players and others 
who had been harmed for conduct that had been lawful at the time it took 
place. Legislation, by contrast, is normally prospective: new statutes do not 
apply to conduct that took place before their enactment. Baseball’s lawyers 
alluded to this issue only indirectly, for the most part, by arguing that club 
owners had made substantial investments, for decades, in reliance on base-
ball’s immunity from the antitrust laws. Only once did they state explicitly 
their bigger concern. “A decision here that the  Federal Club  case was no 
longer applicable to professional baseball would penalize retroactively and 
quite probably disastrously the whole structure of professional baseball,” the 
lawyers declared, near the end of their brief in  Kowalski . If baseball were to 
be subjected to the Sherman Act, it would be far bett er for baseball if Con-
gress were to do it, because Congress could do it prospectively only. “Con-
gress may, if it chooses, pass legislation which would regulate baseball in the 
future and without penalty to those who have relied upon the  Federal Club  
decision,” baseball’s lawyers pointed out.   50    

 Oral argument was “a sort of legal world series,” as one account put it. Th e 
argument ranged well beyond the question of interstate commerce to 
encompass a host of collateral issues. Jack Corbett ’s lawyer complained 
about baseball’s failure to put major league teams on the West Coast, in a 
transparent att empt to gain the sympathies of Earl Warren, the new chief 
justice, who had left  the governorship of California only two weeks before. 
Th e Yankees’ lawyer, for his part, looked past the issue of interstate com-
merce to the dire consequences he expected would fl ow from the application 
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of the antitrust laws. “Baseball cannot exist in an entirely free economy,” he 
warned. “To apply to it the full rigors of the Sherman Act would destroy it.”   51    

 At their conference aft er oral argument, the nine justices spoke in order of 
seniority, beginning with Hugo Black, who had been on the Court for 16 years. 
Black explained that if the Court were starting from scratch, he would fi nd that 
the antitrust laws governed baseball. Th e diffi  culty was in dealing with  Federal 
Baseball Club . Th e Court could try to draw a distinction between present-day 
baseball and the game of 1922, but “that is not realistic,” he told his colleagues. 
He preferred to rest the decision on the argument made by Th omas Reed 
Powell on behalf of the Red Sox. Because the case involved “no constitutional 
question,” but rather “mere statutory construction,” Black concluded that he 
was inclined not to make any change in the law. He suggested that the Court 
publish a short  per curiam  opinion—an opinion of the Court as a whole, with-
out any identifi cation of authorship—reaffi  rming  Federal Baseball Club .   52    

 Stanley Reed disagreed. “Th e old case was more than statutory construc-
tion,” he argued; “it was on the constitution.”  Federal Baseball Club , in Reed’s 
view, was not a case about what the words of the Sherman Act meant; it was 
about whether baseball was interstate commerce, and thus about whether the 
constitution even gave Congress the power to regulate it. Reed thought the 
time had come to recognize that “the sport of baseball is a trade under the Act.” 
Like Jerome Frank in the Court of Appeals, he seems to have been infl uenced 
by his dislike of the reserve clause. Th e justices all knew that they were deciding 
only whether the antitrust laws applied to baseball, not how they should apply 
if they did, but Reed nevertheless shared his opinion that “the reserve clause 
violates the anti-trust laws.” 

 Felix Frankfurter took issue with Reed’s characterization of  Federal Base-
ball Club . Th e “old case turned on the statute, not the constitution,” Frank-
furter insisted. He voted to join Black in reaffi  rming  Federal Baseball Club . So 
did William Douglas and Robert Jackson. In a note to himself, Jackson 
recorded that if he could decide the issue as an original matt er, he would fi nd 
that baseball was interstate commerce. But, he noted, whether to depart 
from  Federal Baseball Club  was “up to Congress.”   53    Harold Burton provided 
a second vote to reverse. He agreed with Reed that it was time to recognize 
that baseball was a form of interstate commerce. Th us far there were four 
votes to stick with  Federal Baseball Club  and two to overrule it. Th e last three 
justices to speak, Tom Clark, Sherman Minton, and Earl Warren, all agreed 
with the majority. Warren was the only one who spoke at length. He 
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acknowledged that there were “very substantial diff erences in the game” 
since 1922, “with radio—with television,” and with “the farms,” the national 
networks of minor league teams affi  liated with each major league club. “All 
these change the character of the game,” Warren conceded. Still, he did not 
wish to “reverse the old case.” Baseball was poised to retain its antitrust im-
munity by a vote of seven to two. 

 Justice Black draft ed a one-paragraph  per curiam  opinion for the seven 
justices in the majority.   54    In  Federal Baseball Club , he explained, the Court 
had held that the baseball business was not within the scope of the antitrust 
laws. “Congress has had the ruling under consideration,” he continued, “but 
has not seen fi t to bring such business under these laws by legislation.” Black’s 
draft  concluded: “We think that if there are evils in this fi eld which now war-
rant application to it of the antitrust laws it should be by legislation. Without 
re-examination of the underlying issues, the judgments below are affi  rmed 
on the authority of  Federal Baseball Club .” Chief Justice Warren promptly 
sent a memo to Black, suggesting that his short opinion was incomplete. 
Under  Federal Baseball Club , Warren pointed out, baseball was not interstate 
commerce, so Congress could not subject it to the antitrust laws even if Con-
gress wanted to. Warren urged Black “to make it clear that Congress has the 
right to regulate baseball if and when it desires to do so.” He asked Black to 
add one more clause to the opinion’s last sentence, to clarify that the Court 
was relying on  Federal Baseball Club , “so far as that decision determines that 
Congress had no intention of including the business of baseball within the 
scope of the federal antitrust laws.”   55    Black made the change. Th e fi nal ver-
sion of the opinion included Warren’s suggested language. 

 Justice Burton dissented in an opinion joined by Reed. Organized base-
ball was obviously interstate commerce, he pointed out, in light of its “well-
known and widely distributed capital investments used in conducting 
competitions between teams constantly traveling between states.” None of 
his colleagues would have disagreed. Th ere was no dispute that baseball was 
interstate commerce; the real question was whether to abandon  Federal 
Baseball Club  or wait for Congress to do it. “It seems to me essential,” Reed 
urged Burton, “to tie down the fact that there was no purpose in Congress to 
omit baseball from the Sherman Act, and that [ Federal Baseball Club ] was a 
decision on intra-state commerce.” Burton followed Reed’s advice. “In the 
 Federal Baseball Club  case,” Burton argued in his dissenting opinion, “the 
Court did not state that even if the activities of organized baseball amounted 
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to interstate trade or commerce those activities were exempt from the Sher-
man Act. Th e Court acted on its determination that the activities before it 
did not amount to interstate commerce.” Th e Court claimed to be following 
 Federal Baseball Club , Burton was suggesting, but it really was not. To follow 
 Federal Baseball Club  would be to continue to hold that baseball was off -limits 
to Congress because it was not interstate commerce. What the Court was 
actually doing, Burton implied, was subtly modifying the holding of  Federal 
Baseball Club . Th e Court was now saying something new: that baseball  was  
interstate commerce, but that ever since 1890, when Congress enacted the 
Sherman Act, the intent of Congress had been that the Sherman Act should 
not apply to baseball.   56    

 Th is was a point that was easy to miss, but it was one with important con-
sequences for the future. Under  Federal Baseball Club , the source of base-
ball’s antitrust immunity had been the commerce clause of the Constitution. 
Congress could not regulate baseball because it was not a form of interstate 
commerce. Under  Toolson , however, the source of baseball’s antitrust immu-
nity was Congress. Congress  could  regulate baseball, but thus far Congress 
had chosen not to.  Federal Baseball Club  had rested on the limits of Con-
gress’s power, but  Toolson  rested on the vagaries of Congress’s choice. From 
1953 on, the argument would no longer be about whether Congress  could  
bring baseball under the antitrust laws. Th e argument would be about 
whether Congress  should . It was only aft er  Toolson  that lawyers could begin 
speaking accurately about baseball having an “exemption” from the antitrust 
laws, in the sense of an exemption treated as if it were actually intended by 
Congress. 

 As an empirical, historical matt er, the view adopted by the Court in 
  Toolson —that Congress intended to exempt baseball from the Sherman 
Act—was almost certainly wrong. Baseball was a negligible industry in 1890. 
Th e Congress that enacted the Sherman Act most likely did not think about 
it at all. On the other hand, to the lawyers and judges who had followed the 
Celler hearings in the papers just two years before, it was clear that at least a 
few members of the present-day Congress were fi rmly of the view that the 
Sherman Act should not apply to baseball. While it was nonsense to think of 
the 1890 Congress as intending that baseball should enjoy an antitrust ex-
emption, it was not nonsense at all to think the same of the Congress of the 
early 1950s.   57    Of course, the justices must have known this all very well. Earl 
Warren, who was responsible for the language in the  Toolson  opinion shift ing 
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the ground of the antitrust exemption from the Constitution to Congress, 
had become a judge only weeks before, aft er a career in the executive branch. 
He was not trying to write a historical account of what was in the minds of 
the draft ers of the Sherman Act. He was engaging in pragmatic governance 
by sending a message to Congress that it had the power to subject baseball to 
the antitrust laws. Th e message would be received loud and clear. 

 Critics have called the result an Alphonse-and-Gaston routine, in which 
Congress declined to act because it was waiting for the Supreme Court to 
decide the antitrust issue, but then the Court declined to act because it was 
waiting for Congress.   58    In fact, though, the Court  did  act, by shift ing the 
foundation of the antitrust exemption to Congress. Before  Toolson , it was 
uncertain whether the antitrust exemption was still in eff ect, and it was 
almost as uncertain whether Congress had the power to modify it.  Toolson  
removed these uncertainties by answering both questions affi  rmatively. 
Aft er  Toolson , there was no doubt about Congress’s authority to subject 
baseball to whatever antitrust regime it chose. 

 Were the seven justices in the majority infl uenced by their personal in-
terest in baseball? Maybe, although, as in  Federal Baseball Club , they showed 
no signs of it. Th e one thing we can say is that the fall of 1953 was perhaps 
the worst time in the history of baseball to be making an argument that 
could lead to the demise of the reserve clause. Just a week before oral argu-
ment, the Yankees defeated the Dodgers to win their fi ft h consecutive World 
Series. Th ey had won twelve of the last eighteen and might have won even 
more had they not lost stars like Joe DiMaggio, Phil Rizzuto, and Joe Gor-
don to military service in the war years. Th e most common argument in 
favor of the reserve clause was that it prevented the wealthiest clubs from 
signing all the best players. Th e Yankees were the wealthiest, because they 
consistently sold more tickets than any other team—in 1950 they att racted 
more than eight times as many fans as the St. Louis Browns and nearly seven 
times as many as the Philadelphia A’s. If the Yankees could be so strong even 
with the reserve clause, baseball fans might have worried, imagine how lop-
sided baseball would become without it.   59    

 A more likely, although equally tacit, motive was the reluctance to subject 
baseball to the possibility of retroactive liability. Th is is always a concern 
when a court is asked to change the law, and it is one of the primary reasons 
courts generally adhere to precedent. Retroactive liability posed an espe-
cially large problem in  Toolson . If the reserve clause was illegal, there were 
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thousands of professional baseball players in the majors and minors with 
plausible arguments that they had lost money over their careers due to their 
inability to sell their services to the highest bidder. All might have been enti-
tled to treble damages under the Sherman Act. Baseball could have faced 
crushing liability for engaging in conduct that was perfectly legal at the time 
it took place. Even if the justices thought the reserve clause was unfair, they 
might well have thought that imposing retroactive liability on baseball was 
even more unfair. All the more reason, then, to let Congress change the law 
prospectively, and to let baseball clean its house for the future without 
having to pay for the past. 

 Within most of the legal world,  Toolson  was eclipsed by another case on 
the Court’s docket in the fall of 1953,  Brown v. Board of Education , which was 
argued just a few weeks later. Some savvy Court-watchers saw in the  Toolson  
opinion a sign of how the Court would decide  Brown . One of the states’ ar-
guments in  Brown  was that school segregation was an issue for legislatures, 
not courts, to resolve. In  Toolson , the Court said just the same thing about 
baseball and antitrust. If  Toolson  was a preview of  Brown , some predicted, 
“separate but equal” would remain the law.   60    Th is prediction turned out to 
be wrong, of course, but with the benefi t of hindsight we can see  Toolson  as 
a precursor of  Brown  in a diff erent sense. Both cases were early examples of 
the pragmatic, instrumentalist nature of the Warren Court, a willingness to 
justify decisions on explicit policy grounds. 

 Baseball offi  cials knew they had dodged another bullet, but they also rec-
ognized that their antitrust exemption was more precarious than it had been 
before, now that the Court had made clear that Congress could whisk it 
away at any time. Baseball would have to tend to its congressional relations 
more carefully than ever.           



         5 

BASEBALL BECOMES UNIQUE     

 Th e Supreme Court’s decision in  Toolson v. New York Yankees , which pre-
served baseball’s immunity from the antitrust laws, was welcome news for 
the owners of teams in other professional sports as well. Baseball had been 
the fi rst signifi cant professional team sport in the United States. When 
leagues formed in other sports, they modeled their business structures on 
baseball. Th e National Football League, organized in 1920 as the American 
Professional Football Conference and renamed the NFL in 1922, adopted a 
standard player contract similar to the one used in baseball, under which 
the club had a renewal option for the following year at the same salary. 
“From its inception,” explained NFL Commissioner Bert Bell, the league 
“has tried to copy what baseball has done.” Th e National Hockey League, 
organized in 1917, had a reserve clause modeled aft er baseball’s, as did the 
National Basketball Association, which was founded in 1946 and fi rst called 
the NBA in 1949. Indeed, football, hockey, and basketball players had even 
less bargaining power than baseball players. A baseball player signing his 
fi rst professional contract at least had his choice of clubs. Football and bas-
ketball allocated new players to clubs in annual draft s. A draft ed player 
could bargain only with the club that had selected him. A hockey player 
could negotiate only with the club that fi rst notifi ed the league of its in-
terest.   1    (Hockey would eventually institute a draft  for new players in 1963, 
and baseball in 1965.) 
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 Th e NFL, NHL, and NBA also copied baseball’s recognition of clubs’ ter-
ritorial rights by requiring some form of consent on the part of existing clubs 
before a new club could form or an existing club could move too close to 
another. All this copying was hardly surprising. Baseball off ered a conspicu-
ously successful model for organizing a professional sports league. 

 Football, hockey, and basketball did not participate in the fl urry of base-
ball antitrust litigation at midcentury, but they were watching closely. “Th ere 
can be no question that organized hockey is based on the same two funda-
mentals as baseball—the reserve clause and territorial rights,” explained 
Clarence Campbell, the president of the NHL. “Th e uncertainty as to the 
legal validity of these two principles of operation is just as great a menace 
and just as unsett ling to the structure of hockey as it is to baseball.” Camp-
bell and his NBA counterpart, Maurice Podoloff , both urged Emanuel Cel-
ler’s 1951 antitrust subcommitt ee not to forget hockey and basketball in any 
legislation intended primarily for the benefi t of baseball. “Professional bas-
ketball, like professional hockey and baseball, relies for its continued exis-
tence on the reserve clause contained in the players’ contract and on 
recognition of territorial rights,” Podoloff  wrote to Celler. Football, hockey, 
and basketball were much smaller enterprises than baseball, but whatever 
baseball needed, the other sports needed too.   2    

  Toolson  was thus as much a relief to the men who ran other sports as it was 
to those who ran baseball. Th omas Hart, the NFL’s lawyer, was “greatly en-
couraged” by the Supreme Court’s decision, he told the press. “Professional 
football claims the same immunity from federal anti-trust laws as baseball.”   3    
Th e owners of hockey and basketball teams must have been equally heart-
ened by the Court’s reluctance to subject baseball to antitrust law. Football, 
hockey, and basketball had not yet been sued under the Sherman Act the 
way baseball had, but had  Toolson  gone the other way, such suits would 
surely have been forthcoming. 

 If  Toolson  was good news for the other team sports, it was bad news for 
the Department of Justice, which was in the midst of bringing many anti-
trust cases of its own. Enforcing the antitrust laws had long been one of the 
department’s main functions. Since 1933, it had employed specialized 
lawyers in an antitrust division to do nothing but litigate antitrust cases. Th e 
Justice Department had not participated in  Toolson , despite the govern-
ment’s interest in clarifying the scope of the antitrust laws. A few months 
afterwards, Assistant Attorney General Stanley Barnes, the head of the 
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 antitrust division, expressed his unhappiness with the decision. “It was the 
view of the Antitrust Division, and has been the view for many years, prior 
to the Supreme Court decision, in Toolson versus New York Yankees, that 
baseball was subject to the antitrust laws,” he told a Senate subcommitt ee in 
early 1954. Not long aft er, a committ ee appointed by Att orney General Her-
bert Brownell to review the antitrust laws reached the same conclusion. 
 Toolson  was “diffi  cult to rationalize,” the committ ee reported. “Th e  Toolson  
case is unsound.”   4    

 From the government’s perspective, the real problem was not so much 
 Toolson  itself but the way judges in two of the government’s own cases were 
interpreting  Toolson . One case was a suit against a group of theatrical pro-
ducers who the government alleged were monopolizing the presentation of 
plays and musicals throughout much of the country. Shortly aft er  Toolson , 
the trial judge dismissed the government’s case. “In principle, I can see no 
valid distinction between the facts of this case and those which were before 
the Supreme Court” in  Toolson , the judge reasoned. Th e theater business 
was like the baseball business. Both were traveling spectacles. If baseball was 
exempt from the antitrust laws, so was the theater. Th e second case was a 
government suit against the International Boxing Club, an organization the 
government charged with monopolizing the presentation of championship 
boxing matches. A trial judge dismissed this case too, again on the strength 
of  Toolson . “I feel the principle in this case is the same as that decided by the 
Supreme Court in the Baseball case,” the judge explained. “Th e Supreme 
Court laid down a broad principle which I say takes all professional sports 
out of the Antitrust Act.”   5    Th e Justice Department could live with a narrow 
antitrust exemption solely for baseball, but an exemption for all sports, or 
maybe even for all kinds of entertainment, was broad enough to hinder the 
government’s enforcement eff orts. 

 Government antitrust suits had a fast track to the Supreme Court. Under 
the Antitrust Expediting Act of 1903, the government could bypass the 
Courts of Appeals and appeal directly to the Supreme Court, which was 
required to hear the case. (Th e Expediting Act was already coming in for 
criticism by the 1950s, for saddling the Court with too many antitrust cases, 
and the automatic appeal would eventually be eliminated in 1974).   6    Th e 
government promptly appealed the theater and boxing cases to the Supreme 
Court. Just a few months aft er reaffi  rming that baseball was not governed 
by the antitrust laws, the Court was confronted with two more diffi  cult 
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questions, one of which involved another sport. If baseball was exempt from 
the Sherman Act, what about boxing?    

  Where would the snowball end?   

 Boxing was the country’s oldest commercially signifi cant professional sport. 
John L. Sullivan, the most famous American athlete of the nineteenth cen-
tury, earned well over $100,000 per year in the 1880s (more than $2 million 
when adjusted for infl ation), a period when the highest-paid baseball players 
made litt le more than $1,000. Th e rise of competing spectator sports in the 
fi rst half of the twentieth century scarcely dented boxing’s popularity. Th e 
1926 fi ght between Jack Dempsey and Gene Tunney drew over 120,000 
spectators; their rematch the following year fi lled all 105,000 seats of Chi-
cago’s Soldier Field. With the spread of television in the early 1950s, boxing 
became more popular than ever, as weekly boxing programs were among the 
most-watched early television shows.   7    

 Beginning in 1949, championship boxing matches were largely under the 
control of a corporation called the International Boxing Club, which was 
owned by two sports-minded entrepreneurs, James D. Norris and Arthur 
Wirtz. Norris and Wirtz also owned, among other things, the Chicago 
Blackhawks hockey team and a substantial share of New York’s Madison 
Square Garden. (Th e Norris Trophy, given annually to the NHL’s top defen-
sive player, and the NHL’s former Norris Division, now the Central Divi-
sion, were both named for Norris’s father, James E. Norris, who owned the 
Detroit Red Wings and part of the New York Rangers.) Th e IBC held con-
tracts giving Norris and Wirtz the exclusive right to promote bouts in the 
nation’s principal arenas. In the early 1950s, a boxer could not participate in 
a championship fi ght that was not controlled by Norris and Wirtz through 
the IBC. Th e government fi led suit in 1952 against Norris, Wirtz, and the 
IBC, alleging that this arrangement violated the Sherman Act.   8    

 Th e Supreme Court decided  Toolson  while both sides were preparing 
for trial. Th e IBC’s lawyers immediately asked Judge Gregory Noonan to 
dismiss the case on the ground that there was no basis for distinguishing 
between boxing and baseball. When the government’s lawyer tried to argue 
that  Toolson  exempted only baseball from the antitrust laws, Noonan had 
litt le patience. “Do you think the government should take the position 
that the Supreme Court meant only baseball as against football, college or 
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professional, and basketball?” the judge asked. “Where would the snowball 
end?” A month later, in a diff erent antitrust suit against the IBC, this one 
fi led by a manager of professional boxers, the federal Court of Appeals in 
Chicago reached the same conclusion. “We agree that a professional boxing 
contest is not to be distinguished legally from that of a professional baseball 
game,” the court held. “Obviously each involves a contest of physical skill 
and endurance taking place in a particular locality. Th e success of each 
depends upon the support of the public in the purchase of tickets and the 
sale of radio and television rights. Each baseball game is unique; no two are 
exactly alike. Each boxing contest is unlike any other. Th e profi table promo-
tion of each depends on the same elements.” It would make litt le sense, the 
judges reasoned, for antitrust law to apply to one but not the other. “Under 
the mandate of the Supreme Court,” the Court of Appeals concluded, “we 
must hold that it was not the intention of Congress to extend the provisions 
of the Anti-Trust laws to athletic contests such as those involved in boxing.”   9    

 In the Supreme Court, the government’s task was to draw a line between 
baseball and boxing, and to persuade the justices that the reasons for infer-
ring an antitrust exemption for one did not apply to the other. Th e origin of 
the exemption, the government reminded the Court, was the 1922  Federal 
Baseball Club  case, a decision that was only about baseball. Th ere had never 
been a comparable decision holding that boxing was not a form of interstate 
commerce. Even if the reasoning of  Federal Baseball Club  applied to boxing, 
the government continued, boxing had never relied on immunity from the 
antitrust laws the way baseball had. Baseball had built up an elaborate struc-
ture, the “farm system” linking major and minor league clubs, that was pre-
mised on an exemption from the Sherman Act. In boxing, by contrast, no 
comparable organization had been built up. Finally, the government pointed 
out, in 1951 Congress had held extensive hearings as to whether baseball 
should be exempt from the antitrust laws, and the clear view of the members 
of Congress who participated in those hearings was that it should. Boxing 
had never received any similar consideration in Congress. Th ese reasons, the 
government argued, were enough to infer that Congress intended the Sher-
man Act to apply to boxing, even though the Court had inferred a contrary 
intent for baseball. 

 Th e practical consequences of an antitrust exemption, the government 
continued, would be very diff erent in the two sports. Baseball teams needed 
to cooperate to maintain rough equality among them, because public 
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 interest in the sport would suff er if one team became too much bett er than 
its competitors. An antitrust exemption allowed baseball to develop the or-
ganization necessary to achieve that level of cooperation. An exemption 
would not facilitate the maintenance of a similar equality in boxing, because 
boxing was an individual sport, in which talent disparities were inherent in 
the individuals who entered the ring. Boxers would not become any more 
equal if boxing were exempt from the antitrust laws. Th at was why there was 
no comparable degree of organization in boxing. Boxing did not need an 
antitrust exemption. If baseball ever lost an antitrust challenge, the sport 
would need to make far-reaching organizational changes. If the government 
prevailed in its suit against the IBC, by contrast, there would be no substan-
tial change to the structure of boxing. Th e IBC would have to dissolve, but 
otherwise the sport would remain the same. For all these reasons, the gov-
ernment argued, the antitrust exemption the Court had recognized in  Tool-
son  should not also apply to boxing.   10    

 Th e IBC was represented by Whitney North Seymour, one of the leaders 
of the midcentury bar. Seymour had just fi nished serving as president of the 
New York City Bar Association; a few years later he would become president 
of the American Bar Association. He was also an experienced Supreme 
Court advocate. Seymour had argued many cases in the Court on behalf of 
the federal government as assistant solicitor general in the Hoover adminis-
tration, and he would argue many more in private practice. Just a few years 
before, he had represented Paramount Pictures in the studio’s appeal in the 
government’s massive antitrust case against the fi lm industry.   11    Th ere was 
no lawyer bett er suited for the task of persuading the Court that the antitrust 
exemption recognized in  Toolson  should apply just as well to boxing. 

 If there was any relevant diff erence between boxing and baseball, Seymour 
argued, it was that baseball involved  more  interstate commerce than boxing. 
Baseball teams moved constantly from state to state throughout the season to 
fulfi ll a schedule of 154 games. Boxers crossed state lines much less oft en, 
because they fought only infrequently. Baseball, meanwhile, was a much larger 
business than boxing. If baseball was exempt from the antitrust laws due to its 
minimal connection with interstate commerce, boxing should be exempt all 
the more. Otherwise, Seymour contended, the two sports were the same. Th ey 
were both displays of strength and skill. Th ey were both broadcast nationally 
on radio and television. “Th e analogy between boxing and baseball is such 
that Congress, not having intended (as this Court stated in the  Toolson  case) 
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to include baseball within the scope of the antitrust laws, cannot logically be 
said to have had a contrary intent as to boxing,” Seymour concluded. “John 
L. Sullivan was the recognized heavyweight champion when the Sherman 
Act was adopted. Congress, in 1890, must be deemed to have been quite as 
aware of the existence of boxing as it was of the existence of baseball. Th ere 
is no rational basis for imputing to Congress an intent to have the words of 
the Sherman Act exclude baseball while at the same time intending that the 
same statutory words should include boxing or any other sport.” 

 Seymour reserved his strongest words for the government’s argument 
that baseball should be treated diff erently because of its greater reliance on 
the Court’s precedents. “Th is is a rather startling theory,” he chided. Prece-
dent ordinarily did not work that way. Parties were normally allowed to cite 
precedent in their favor without having to prove that they had actually relied 
on that precedent. If the government’s theory were accepted, Seymour 
argued, “legal argument would not then be confi ned to precedents, as is now 
the case, but would in eff ect involve an appellate court in a trial of the factual 
justifi cation for the citation of each precedent. Stability in the law would 
decline and each case would tend to become a legal transient. Th e most 
ancient and respected precedents would be the hardest to support because 
of the diffi  culty of excavating proof of reliance in support of practices long 
followed. By the same token, recent decisions would be valueless because 
they would not have had time to acquire the patina of reliance which the 
Government here contends is prerequisite to citation as precedent.” Th is 
view, he argued, “is alien to the fundamental concept of  stare decisis ,” the 
principle that courts should respect their prior decisions.   12    

 Th e justices were in a bind. In  Toolson , they had reaffi  rmed baseball’s anti-
trust exemption by ascribing to Congress an aim that everyone recognized 
as fi ctional—the intent to exclude baseball from the Sherman Act. Th is 
intent was fi ctional not because members of Congress actually had the op-
posite intent, but because they had no intent in the matt er at all. When Con-
gress passed the Sherman Act in 1890, members had given no thought to 
baseball one way or the other. Like all legal fi ctions, this one served a specifi c 
purpose—in this instance, the purpose of making clear that the source of 
baseball’s exemption rested with Congress rather than the Constitution, and 
thus clarifying that Congress had the authority to subject baseball to the 
antitrust laws if it wished. But having imputed to Congress a fi ctional intent 
to exempt baseball, the Court left  itself adrift  when it came to other sports. 



130 •  THE  BASEBAL L  T RUST

In trying to fi gure out whether boxing should also be exempt, the justices 
could not use any of the traditional materials of legal interpretation. Th e 
text of the Sherman Act, the statute’s legislative history, the surrounding 
context—all the tools that would be useful in determining what members of 
Congress truly intended in a real sense were worthless for the task at hand. 
 International Boxing Club  would have to be decided, not by deciding what 
real people actually intended, but by divining whether Congress’s fi ctional 
intent was to exempt all sports or just baseball. 

 In making that determination, the justices had nothing to go by other 
than their understandings of what they had done in  Toolson  and their own 
views as to sound policy. Was  Toolson  grounded on the unique qualities of 
baseball or on the general characteristics of sports? Would boxing fans 
benefi t or suff er if the government had the power to break up a monopoly 
of boxing promoters? Th e arguments in  International Boxing Club  were 
couched in terms of what Congress did or did not intend, but these were 
the questions that really matt ered. 

 Justice Robert Jackson died a month before oral argument. He would not 
be replaced by John Harlan until a few months later, so the Court had only 
eight members when it decided  International Boxing Club . All eight had par-
ticipated in  Toolson  the previous year. Th ey split six to two in favor of sub-
jecting boxing to the antitrust laws. Th e majority was further split four to 
two. Justices Harold Burton and Stanley Reed had dissented in  Toolson . In 
their view, baseball should have been governed by the antitrust laws, so they 
had litt le trouble concluding that boxing should be covered as well. Th e 
other four justices in the majority—Earl Warren, Hugo Black, William 
Douglas, and Tom Clark—had also been in the majority in  Toolson . Th ey 
had to draw a line between baseball and boxing. 

 Warren’s opinion for the majority began by acknowledging that were it 
not for  Federal Baseball Club  and  Toolson , it would be clear to all that boxing 
was a form of interstate commerce and was thus governed by the Sherman 
Act. Th e only question was whether the reasoning of  Toolson  applied to 
boxing as well. “ Toolson  is not authority for exempting other businesses 
merely because of the circumstance that they are also based on the perfor-
mance of local exhibitions,” Warren declared. “None of the factors under-
lying the  Toolson  decision are present in the instant case.” Baseball had been 
judicially declared immune from the antitrust laws ever since  Federal Base-
ball Club  in 1922, but there was no analogous decision immunizing boxing. 
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In 1951, Congress had held extensive hearings on baseball’s relationship to 
the antitrust law and had determined to leave matt ers as they were, but there 
had been no comparable hearings on boxing. In light of these diff erences, 
Warren’s majority opinion concluded, if boxing promoters wanted an ex-
emption from the Sherman Act, “their remedy, if they are entitled to one, 
lies in further resort to Congress.”   13    

 On the very same day, in  United States v. Shubert , the Court unanimously 
reversed the trial judge’s dismissal of the government’s other antitrust suit, 
the one against the theatrical producers. All eight justices found that the the-
ater business was interstate commerce subject to the Sherman Act. Warren 
wrote that opinion too, and he took the opportunity to say more about 
the baseball cases. “In  Federal Baseball ,” Warren explained, the Court “was 
dealing with the business of baseball and nothing else.”  Toolson  was also 
about the baseball business: it was “a narrow application of the rule of  stare 
decisis .” Baseball’s antitrust exemption thus applied neither to the theater nor 
to boxing.   14    

 Only two justices, Felix Frankfurter and Sherman Minton, were of the 
view that the principles underlying the antitrust exemption recognized in 
 Toolson  applied just as well to boxing. “It would baffl  e the subtlest ingenuity 
to fi nd a single diff erentiating factor” between the two sports, Frankfurter 
insisted. Whatever were baseball’s att ributes that justifi ed immunity from 
the Sherman Act, boxing, and indeed most “other sporting exhibitions,” had 
those same att ributes. Th e Court was thus treating like cases unalike. “If  stare 
decisis  be one aspect of the law,” Frankfurter concluded, “to disregard it in 
identic [ sic ] situations is mere caprice.” Minton emphasized the absurdity of 
a decision that, in eff ect, treated boxing but not baseball as interstate com-
merce, when in fact both sports required participants to travel from state to 
state.   15    As a matt er of pure logic, it was hard to understand why baseball and 
boxing should be treated diff erently. 

 Of course, there is oft en more to Supreme Court decisions than pure logic, 
and  International Boxing Club  is a good example. “It would seem that the 
boxing decision is basically one of ‘policy,’” one lawyer observed shortly aft er 
the Court’s opinion was published. “It appears the Court felt baseball was a 
clean and honest sport, capable of carrying on unhampered; whereas boxing, 
scandal-ridden and degenerate, needed to be subject to close scrutiny.” An-
other lawyer agreed that “it is no more than a policy decision, a decision 
based on the practical requirements of the two respective business-sports.” 
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Boxing did have a reputation for corruption at the time, in light of the sport’s 
association with organized crime, which resulted in some high-profi le inci-
dents of boxers accepting bribes to lose fi ghts. Baseball had experienced 
 similar episodes, most notably during the 1919 World Series, but by the 
 mid-1950s they were safely in the past. Baseball was popularly perceived as 
much cleaner than boxing, and that perception was almost certainly correct. 
“What the court did was to permit baseball to get out of bed with its perhaps 
evil bedfellows,” explained Shirley Povich, the veteran  Washington Post  sports 
columnist. Boxing’s “behavior might have brought a crack-down on the 
whole caboodle of ’em, by act of Congressmen outraged by the thin pretense 
interstate commerce, and thus monopoly, is not involved. Now baseball is no 
longer responsible for the sins of others.” A similar interpretation of the 
Court’s decision was off ered, a bit more subtly, by none other than Felix 
Frankfurter in his dissenting opinion. “Whatever unsavory elements there be 
in boxing contests is quite beside the mark,” he noted—a thinly veiled charge 
that his colleagues had taken those elements into account. “It can hardly be 
that this Court gave a preferred position to baseball [in  Toolson ] because it is 
the great American sport.”   16    

 Perhaps the justices’ personal views of baseball and boxing played a role 
in their decision in  International Boxing Club , but, as with  Federal Baseball 
Club  and  Toolson , all we can do is speculate. Th is is the kind of question as 
to which, by its very nature, there is unlikely to be any direct evidence one 
way or the other. Lurking behind the decision, however, was a very diff erent 
policy question, one that may well have loomed larger in the justices’ minds 
than a simple preference for baseball over boxing. Unless limited in some 
way,  Toolson ’s exemption for baseball threatened to spread like ivy, because 
virtually all of the sports and entertainment fi elds had the same basic struc-
ture as baseball. Th ey all consisted of a series of performances, each located 
in a single state, with interstate travel between. Taken to its logical extreme, 
 Toolson  would have declared most of sports and entertainment exempt 
from antitrust law. Th at would have been a big change. To pick only the 
most conspicuous example, the Justice Department had been litigating 
antitrust issues against the leading fi lm studios for decades, an eff ort that 
had culminated only a few years before in the Supreme Court’s  Paramount 
Pictures  decision, which affi  rmed most of a trial court decree reorganizing 
the movie industry. It would have come as a shock to learn, aft er all that, 
that the studios were not governed by the Sherman Act in the fi rst place. 
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Unless the Court were to dramatically change antitrust law, a line had to be 
drawn somewhere between baseball and the movies. Th e problem was that 
there was no place to draw a principled line. One could hardly argue that 
sports involved less interstate commerce than the theater, for example, or 
that baseball involved less interstate commerce than other sports. It would 
not be plausible to impute to the Congress that enacted the Sherman Act in 
1890 an intent to pick and choose among sports or types of entertainment. 
Any line would be arbitrary. 

 It is not clear whether the justices anticipated this problem when they 
decided  Toolson . It was not mentioned in the dissenting opinion or in the 
briefs fi led on George Toolson’s side of the case, so it is possible that the 
justices overlooked it or did not take it as seriously as they might have. 
Th e root of the problem, as the justices must have realized by the time they 
had to decide  International Boxing Club , was that baseball’s antitrust exemp-
tion was the lone remaining vestige of a legal order that was long gone. 
Under the conception of interstate commerce that prevailed by midcentury, 
all professional sports, and the entire entertainment industry, should have 
been forms of interstate commerce governed by the Sherman Act. It would 
have been logically consistent for the Court to say so, but that would have 
required overruling  Federal Baseball Club  and  Toolson . On the opposite 
extreme, it would have been logically consistent for the Court to exempt all 
sports and entertainment from the Sherman Act, but that would have 
required wholesale changes to antitrust law. Th ere were a variety of posi-
tions in between that would not have required overruling past cases, but 
none of them was logically consistent. 

 Faced with this dilemma in  International Boxing Club , the Court cut its 
losses. It drew the line where it would do the least damage to the internal 
logic of the law. Th e exemption was for baseball, period. Everything else 
was subject to the Sherman Act, just as it would have been in the absence of 
 Federal Baseball Club . One can understand  International Boxing Club  as an 
exercise in damage control. Th e Court chose the least bad of the available 
options, the one that confi ned incoherence to the smallest realm of life. Th e 
law hung together, with the one exception of baseball. Boxing, like any 
other nationwide business, was governed by the Sherman Act. Two years 
later, the IBC was found liable for violating the antitrust law, a judgment 
that would be affi  rmed by the Supreme Court in 1959. Th e boxing  monopoly 
was broken up.   17    
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 But what would the next problem be?  Toolson  had created the monster of 
 International Boxing Club ; what new monster would  International Boxing 
Club  create?    

  Unrealistic, inconsistent, or illogical   

 “I’m not out to wreck football,” Bill Radovich insisted. “I wouldn’t want to 
do anything like that. I put twenty-two years into the game. But I didn’t like 
to have a man tell me I could play for one club and nobody else.”   18    Radovich 
had been a lineman for the Detroit Lions. Although he had not been draft ed 
out of the University of Southern California, Radovich was good enough to 
play in the Pro Bowl aft er his rookie season of 1938. He remained with the 
Lions through 1941, entered the Navy in early 1942, and remained there 
until the end of the war, when he rejoined the Lions in time for the 1945 
season. Several publications named him to their all-NFL teams in 1945. 

 Before the 1946 season, Radovich asked to be traded to the Los Angeles 
Rams, so he could be closer to his ailing father. “I had to do it,” Radovich 
later recalled. “My father didn’t have any insurance. I couldn’t live back there 
[in Detroit] and keep expenses going here for my family.” Th e Lions’ owner, 
Fred Mandel, refused to trade him. As Radovich remembered it, “the litt le 
creep said I’d either play in Detroit or I wouldn’t play anywhere.” Radovich 
jumped to a newly formed league, the All America Football Conference, 
which played its fi rst season in 1946 and had a team in Los Angeles, the 
Dons, which off ered him twice what he had been making with the Lions. Just 
as baseball had done when faced with competition from new leagues, the 
NFL blacklisted all the players who jumped to the AAFC, including Radov-
ich. He stayed with the Dons through the 1947 season. In 1948, with his 
playing career winding down, he was off ered a position as player-coach with 
a minor league team, the San Francisco Clippers. He was on the verge of 
accepting the off er when it was withdrawn. Th e Clippers played in the Pacifi c 
Coast Professional Football League, which had entered into an agreement 
with the NFL in which its clubs would eff ectively serve as farm teams for the 
NFL clubs. One term of the agreement prohibited clubs in the Pacifi c Coast 
League from hiring players like Radovich who were on the NFL’s blacklist.   19    

 Barred from most of professional football, Radovich found work as a 
waiter in Los Angeles. One of his customers turned out to be a young San 
Francisco antitrust lawyer named Joseph Alioto, who was then early in a 
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career that would see him become a prominent att orney and later the mayor 
of San Francisco. At the time, Alioto had been in private practice for only a 
few years, aft er a period working in the Justice Department’s antitrust divi-
sion. Alioto outlined a legal argument on the back of a cocktail napkin, an 
argument he would turn into an antitrust suit against the NFL, alleging that 
the blacklist and the NFL’s reserve clause violated the Sherman Act.   20    

 Th e time was perfect for an antitrust suit against football. Radovich and 
Alioto fi led the suit in the summer of 1949, just a few months aft er the Court 
of Appeals for the Second Circuit had decided, in  Gardella , that baseball 
might be a form of interstate commerce subject to the Sherman Act. Base-
ball’s antitrust immunity looked to be on its last legs. Th e Celler hearings of 
1951 and the  Toolson  decision of 1953 were still well in the future. “It is ob-
vious,” the NFL’s lawyer refl ected, “that the complaint herein was born of a 
hope encouraged by language in one of the opinions in the  Gardella  case 
that the  Federal Baseball  case was an ‘impotent zombi’ and would be over-
ruled by the Supreme Court.”   21    If baseball was going to be governed by the 
antitrust laws, no doubt football would be too. 

 Th e NFL’s lawyer was John Cromwell Bell, Jr., the older brother of league 
commissioner Bert Bell. Sports antitrust litigation was nothing new to the 
Bells; their father, John senior, had been counsel to National League president 
John Tener during the Federal League batt les of the 1910s. At the NFL’s 
 annual meeting in November 1949, John junior advised the assembled 
owners that the league “had a 50–50 chance to win the case.” He told them 
that he had retained John Sutro, a well-known San Francisco att orney, to act 
as local counsel, and that Sutro was even less optimistic; he thought the league 
was certain to lose. Th e problem, Bell explained, was that the law was in the 
midst of changing. “A number of federal judges were making decisions on 
interstate commerce cases now that six to ten years ago would not be consid-
ered in that category,” he told the owners. With baseball’s status as interstate 
commerce so uncertain, it was hard to predict whether football would be clas-
sifi ed as interstate commerce—so hard, Bell observed, that “in his opinion 
the case hinges on the thinking of the judge who would hear the case.”   22    

 Th e owners had an immediate decision to make, because Radovich’s 
lawyer had off ered to sett le the case for a payment of $13,000, twice Radov-
ich’s annual salary with the Dons, and four times his salary with the Lions. 
Th at was a substantial sum, but it was much smaller than the $35,000 in dam-
ages Radovich had requested in his complaint, an amount that under the 



136 •  THE  BASEBAL L  T RUST

Sherman Act would be tripled to $105,000 if the court found it justifi ed. Bell 
advised that if the NFL went to trial and lost, the damage award would likely 
be smaller, but that the league’s total cost could amount to $50,000, taking 
into account the att orneys’ fees and the cost of travel to take depositions from 
witnesses scatt ered across the country. Bert Bell had spoken with Happy 
Chandler, the commissioner of baseball, and Chandler had urged him to 
sett le the case, just as baseball had recently sett led the  Gardella  case, in order 
to avoid a court decision declaring that sports were governed by the antitrust 
laws. On the other hand, John Cromwell Bell noted, if the league sett led with 
Radovich, there was a good chance that other blacklisted players would fi le 
identical lawsuits, and the bill would grow much higher. “Th e National Foot-
ball League should defend this suit,” Bert Bell declared to the owners. “If the 
Supreme Court of the United States fi nally decides that the National Foot-
ball League should come under interstate commerce,  . . .  we bett er fi nd it out 
as soon as possible.” Th e owners voted unanimously to turn down Radovich’s 
sett lement off er. Th ey would test football’s antitrust status in court.   23    

 “Th e  Gardella  case is identical to the case at bar,” Alioto argued on Radov-
ich’s behalf. “Th e slavish ‘reserve’ clause was the subject of the  Gardella  case, 
just as it is the subject of this case.” Danny Gardella and Bill Radovich had 
both jumped to upstart competing leagues, and both had been blacklisted 
in retaliation. “Th e black-listing in both cases,” Alioto contended, “was the 
direct result of a combination and conspiracy among the defendants to mo-
nopolize the baseball and football business.”   24    Radovich’s case, however, 
took a very long time to proceed through the courts. Both sides recognized 
that football’s antitrust status depended in part on baseball’s, so they agreed 
to wait until  Toolson  was over before continuing to litigate. 

 Meanwhile, the All America Football Conference folded aft er the 1949 
season. Th ree AAFC teams—Cleveland, San Francisco, and Baltimore—
joined the NFL (although the Baltimore team would disband a year later). 
AAFC players were allowed to rejoin NFL teams. It was too late for Bill 
Radovich, who played his fi nal season, in 1949, with the Edmonton Eski-
mos of the Canadian Football League. Th e league turned down another set-
tlement off er from Radovich and Alioto in 1952. It was clear by then that by 
paying off  Danny Gardella, baseball had only invited copycat lawsuits. Th e 
NFL would “defend this case,” Bert Bell told the owners at their annual 
meeting, “so that we would not get into the same diffi  culties as baseball did 
in the Gardella case.”   25    
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 Th e Supreme Court fi nally decided  Toolson , and reaffi  rmed baseball’s 
antitrust exemption, in late 1953. Now the tables were turned. Before 
 Toolson , when baseball seemed on the verge of being subjected to the 
Sherman Act, Joseph Alioto had repeatedly argued that football was 
just like baseball. Aft er  Toolson , Alioto had to emphasize the diff erences 
between the two sports. It was the NFL’s lawyer, Marshall Leahy, who con-
tended that baseball and football were alike. “All of the factual issues which 
could be raised in the Radovich case were thoroughly considered by the 
courts in the various baseball cases,” Leahy argued. He must have enjoyed 
quoting Alioto’s own words, from a few years earlier, on the similarities 
between the two sports. “Counsel for both parties,” Leahy concluded, 
“have always considered that the baseball and football cases presented 
identical problems.” Indeed, the Supreme Court’s decision in  Toolson  so 
discouraged Alioto that he told Leahy he wanted to give up. It was only at 
Radovich’s own insistence that Alioto continued litigating. Alioto, Leahy 
needled, had “a client who fancies himself to be a more capable att orney 
than his learned counsel.” Judge George B. Harris dismissed Radovich’s 
complaint on the ground that football was entitled to the same exemption 
as baseball.   26    

 Radovich appealed (represented by a new lawyer, Maxwell Keith), and 
this time the changing law worked to his advantage. In his opening brief, 
Keith tried gamely to argue that  Toolson  exempted only baseball. “The 
Supreme Court never once mentioned the word ‘sport,’” he noted, “but in-
tentionally used the words ‘business of baseball’ throughout the reported 
decision.” A month later, the Supreme Court decided  International Boxing 
Club , and Keith’s argument suddenly grew much more plausible. In his reply 
brief, fi led a few months aft er, Keith had a more confi dent tone. “Th e plain 
fact of the matt er,” he asserted, was that “the Supreme Court failed to go 
where appellees ask this court to go. It held specifi cally that ‘sports’ were 
within the antitrust laws.”   27    

 Now the question had become more complicated. Th e NFL could rely on 
 Toolson  to argue that football was exempt, Radovich on  International Boxing 
Club  to argue that football was not exempt. “Which of the two tides catches 
professional football?” asked Court of Appeals Judge Richard Chambers. 
Th ere was no easy answer. “We confess that the strength of the pull of both 
cases is about equal,” Chambers admitt ed. Th e court was “caught between 
the commands of the two cases.”   28    
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 Th e only way to solve this problem, the Court of Appeals concluded, was 
to determine whether the business of football was “more like the business of 
boxing or like the business of baseball.” Framed this way, the choice was ob-
vious. “Football is a team sport,” Chambers reasoned. “Its operation has just 
about the same aspects as baseball.” Boxing, by contrast, “is an individual 
sport. In professional football, very good arguments do exist for the indul-
gence of restraints on individual players.” If players could switch teams 
whenever their contracts expired, the richest teams would dominate the 
poorest, and fan interest in the game would suff er, to the detriment of all 
teams. “In boxing,” Chambers continued, “arguments for restraints on the 
individual’s right to contract seem rather hollow.” Boxers would not become 
more evenly matched if one organization monopolized the sport. “Further,” 
he concluded, “it appears reasonable to us to assume that if Congressional 
indulgence extended to and saved baseball from regulation, then the indul-
gence extended to other team sports.” Th e reasons underlying baseball’s ex-
emption from the Sherman Act applied just as well to all professional team 
sports, including football. Th e NFL, the court held, was exempt from the 
antitrust laws.   29    

 Th e Supreme Court had no obligation to hear the case, and indeed, aft er 
two contentious sports antitrust cases in the past three years, the justices 
might well have preferred to leave the issue to the lower courts for a while. In 
 Radovich , however, the federal government entered the case as a friend of 
the court to support Radovich’s request for review. “Th e petition presents a 
question of public importance which this Court should resolve,” Solicitor 
General Simon Sobeloff  asserted, “namely, whether all businesses involving 
team contests are beyond the purview of the Sherman Act.”   30    Th e govern-
ment had no particular interest in whether Radovich himself won or lost, 
but according to the logic of the Court of Appeals, all team sports would be 
exempt from the antitrust laws. Th e Justice Department had no pending in-
vestigations concerning the basic business structure of any team sports, but 
no one knew what the future would bring. Th e government had been active 
for several years in monitoring the antitrust implications of sports  broad-
casting , as we will see in the next chapter, and while the Court of Appeals’ 
decision in  Radovich  would have been unlikely to hinder these eff orts, the 
Justice Department was being careful to preserve its authority. Th e Supreme 
Court pays close att ention to the government’s views as to which cases merit 
review. Th e chances of having a case heard go up dramatically if the Justice 
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Department says it should be heard. Th e Court exhibited such deference in 
 Radovich . It agreed to revisit the scope of the antitrust exemption yet again. 

 By now there was litt le new to be said on either side of the question. 
Radovich’s lawyers pointed out that the line the Court had drawn in  Interna-
tional Boxing Club  and  Shubert  had been between baseball and everything 
else, not between team sports and individual sports. In every signifi cant 
respect, they argued, football was just like boxing. No court (until this very 
case) had ever held football immune from the antitrust laws. Congress had 
never granted any such immunity. “Like the boxing business,” the govern-
ment added, “a holding that the business of football is exempt from the stat-
ute would be, not to continue an exemption previously judicially determined, 
but to create a new exemption.” Th e NFL responded by emphasizing the 
similarities between baseball and football. Both were team sports with a 
reserve clause necessary for equalizing the strength of the teams. “Th e only 
distinguishing feature” between the two sports, the NFL argued, “is that one 
sport is called ‘baseball’ and the other ‘football.’” It would be absurd to 
impute to Congress an intention to treat the two diff erently. “It is inconceiv-
able,” the league alleged, “that the same reserve clause sanctioned in baseball 
should warrant condemnation when adopted by football.”   31    

  Radovich  reached a Supreme Court with two new members since the 
Court had decided  International Boxing Club  two years before. John Marshall 
Harlan had replaced Robert Jackson, and William Brennan, the newest jus-
tice, had taken his seat just a few months before oral argument, following the 
retirement of Sherman Minton. Harlan and Brennan were the only members 
of the Court approaching the issue afresh. Neither could see any reason to 
treat football diff erently from baseball. Th ey could “fi nd no basis for att rib-
uting to Congress a purpose to put baseball in a class by itself,” they declared, 
in a dissenting opinion writt en by Harlan. “If the situation resulting from the 
baseball decisions is to be changed, I think it far bett er to leave it to be dealt 
with by Congress,” Harlan concluded, “than for this Court to becloud the 
situation further, either by making untenable distinctions between baseball 
and other professional sports, or by discriminatory fi at in favor of baseball.” 
Felix Frankfurter agreed. He had dissented in  International Boxing Club , so 
for him football presented an easier case than boxing: if boxing was covered 
by the antitrust exemption, football should obviously be covered too.   32    

 Shortly aft er the oral argument in  Radovich , Justice Tom Clark confi ded 
to Harlan that he too thought that football should be covered by the same 
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 antitrust exemption baseball had secured in  Toolson . “Tom said he would 
canvass other members of the Court,” Harlan told Brennan and Frankfurter, 
“to see whether he could obtain a ‘Court’ for that disposition.”   33    But Clark 
could not fi nd a fi ft h vote to exempt football from the antitrust laws, and 
when he could not, he sided with the majority—indeed he wrote the ma-
jority opinion. In  International Boxing Club , “the Court was careful to restrict 
 Toolson ’s coverage to baseball,” his opinion began. Clark seemed a litt le tired 
of the issue and a litt le peeved that the Court had to say it again. “Since  Tool-
son  and  Federal Baseball  are still cited as controlling authority in antitrust 
actions involving other fi elds of business,” he continued, “we now specifi -
cally limit the rule there established to the facts there involved, i.e., the busi-
ness of organized professional baseball.” It is unusual for the Supreme Court, 
or indeed any court, to admit that one of its decisions makes litt le sense, but 
Clark acknowledged that there was no principled basis for treating baseball 
diff erently from other sports. Baseball was simply the benefi ciary of an old 
case from an earlier era that had never been overruled. “If this ruling is unre-
alistic, inconsistent, or illogical,” Clark declared, “it is suffi  cient to answer  . . .  
that were we considering the question of baseball for the fi rst time upon a 
clean slate we would have no doubts” that the sport was governed by the 
antitrust laws. “But  Federal Baseball  held the business of baseball outside the 
scope of the [Sherman] Act.” Th e result might amount to discrimination in 
favor of baseball, but “the orderly way to eliminate error or discrimination, if 
any there be, is by legislation and not by court decision.” Football was subject 
to the antitrust laws, even though baseball was not.   34    

 Th e decision “vindicates my feeling that a player shouldn’t be treated 
like a piece of furniture,” Bill Radovich declared. “For a professional ath-
lete,” Maxwell Keith exulted, “this is emancipation.” Th e men who ran 
football were, not surprisingly, less happy. Th e decision was “a great disap-
pointment,” admitt ed NFL commissioner Bert Bell. “I always thought that 
under the Constitution of the United States all people were regarded as 
being equal,” he lamented. “Evidently, under the Supreme Court decision, 
baseball, a team sport, is diff erent from football, a team sport.” Edwin 
Anderson, president of the Detroit Lions, called the decision “inconceiv-
able.”   35    Professional football faced an uncertain future. Th e reserve clause, 
the player draft , the system of territorial rights—no one knew how these 
fundamental features of the game would fare under the scrutiny of the 
Sherman Act. 
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  Radovich  was roundly mocked in the sporting press. “How can pro foot-
ball be a monopoly in restraint of trade if pro baseball, which conducts the 
same kind of store under the virtually the same conditions, isn’t?” asked Joe 
Williams of the  New York World Telegram . “Stripped of its legal gibberish,” 
charged the Philadelphia columnist Hugh Brown, the decision was “the 
Supreme Absurdity.” “Aft er reading the decision,” another columnist chided, 
“we don’t know whether to pass it or bat it.”   36    Even the more serious news-
papers had their fun. An editorial in the  Wall Street Journal  imagined this 
discussion: 

  Q:   Daddy, what is a sport?  
  A:   A sport is a game played indoors or outdoors, sometimes in teams, 

sometimes man to man.  
  Q:   Like prize-fi ghting, Daddy?  
  A:   Well, no.  
  Q:   Like professional football, Daddy?  
  A:   Well, no.  
  Q:   Well, what is a sport, Daddy?  
  A:   Professional baseball.  
  Q:   Is that the only one, Daddy?  
  A:   Yes.  
  Q:   Th at’s funny, Daddy. Baseball is a sport, but football and prize-fi ghting 

aren’t. How is that?  
  A:   Th e Supreme Court says so.   

  On reading the Court’s opinion, the  New York Times  chimed in, “an old 
vaudeville act comes to mind.” Th e decision refl ected what the  Times  saw as 
“a tendency on the part of the court to proceed on the assumption that the 
law is not what the Congress or previous opinions of the Supreme Court 
itself have held it to be, but what it now thinks it should be.”   37    

 Lawyers were just as critical.  Radovich  “borders on the absurd,” scoff ed 
Philip Kurland of the University of Chicago, one of the leading constitutional 
scholars of the era. Th e doctrine of  stare decisis  “ought not to be applied in a 
manner which can be justifi ed only in terms of judicial fi at.” Th e  Harvard Law 
Review ’s annual summary of Supreme Court decisions concluded that “a 
bett er course might have been to overrule  Toolson .” Th e decision was mocked 
even within the Supreme Court. Justice Harold  Burton had dissented back in 
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 Toolson : he thought the antitrust laws should apply to all sports. If only 
his colleagues had agreed with him about baseball, he must have been 
thinking, the Court would not have tied itself up in knots over football. 
Roger Cramton, who would go on to a career as a law professor at Cornell, 
was one of Burton’s law clerks. Had Congress enacted a statute treating 
baseball and football diff erently for antitrust purposes, Cramton told Bur-
ton, the Court might well fi nd the statute unconstitutional, as an arbitrary 
distinction with no rational basis. “But the Court,” he needled, “apparently 
does not feel itself bound by the same considerations of fair play and rea-
sonableness which it applies to the state and federal legislatures!”   38    Th ere 
was no escaping the incongruity the Court had created in  Toolson  and 
 Radovich . 

 Critics sometimes accused the Court of classifying football as a busi-
ness but baseball as a sport. The imaginary father-son dialogue that 
appeared on the editorial page of the  Wall Street Journal  was one example. 
Another such critic was the Brooklyn congressman Emanuel Celler, who 
was still the chair of the House Judiciary Committ ee. “Th ey can’t make fi sh 
of one and fowl of the other,” Celler complained. “If football is a business, 
then baseball is a business. It has more of the earmarks of business than 
football has.”   39    Th is sort of criticism has persisted up to the present. It is 
inaccurate: in none of the cases did the Court mention any distinction 
between a sport and a business, much less place baseball in one category 
and football or any other sport in the other. In  Federal Baseball Club , back 
in 1920, the Court of Appeals had called baseball a sport rather than a busi-
ness, but the Supreme Court never had. In all three cases from the 
1950s— Toolson ,  International Boxing Club , and  Radovich —the justices 
were careful to explain that if the precedent of  Federal Baseball Club  did not 
exist, there would be no doubt that all professional sports, including base-
ball, were forms of interstate commerce governed by the antitrust laws. 
Baseball’s unique status was not a product of romanticism among the jus-
tices about the national pastime. It was a result of the justices’ aversion to 
overruling the Court’s prior cases, even when, like  Federal Baseball Club , 
those cases were vestiges of a very diff erent climate of constitutional 
thought. Nevertheless, for decades critics would continue to repeat the 
mistaken notion that baseball was exempt from the Sherman Act because 
the Supreme Court viewed it as a sport, in contrast to other sports, which 
the Court viewed as businesses. 
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 Some of the sharpest critics of  Radovich  were members of Congress. “It is 
diffi  cult to be rational about a decision which in one fell swoop put football 
in and left  baseball out,” grumbled John Byrnes, whose congressional dis-
trict included Green Bay, Wisconsin, home of the NFL’s Packers. “It is suffi  -
cient to say that a highly inequitable and discriminatory situation has been 
created which threatens the very life of professional football.” Oren Harris of 
Arkansas counted no NFL teams among his constituents, but he was no 
happier. “I do not want to be construed as having an att itude of any disre-
spect for the highest Court in the land,” Harris declared. “But to me this is a 
most ridiculous decision.”   40    Emanuel Celler declared that his committ ee 
would immediately consider legislation to set matt ers straight. So did Estes 
Kefauver, the chair of the Senate Subcommitt ee on Antitrust and Monopoly. 
Bert Bell, the NFL commissioner, began a furious lobbying campaign to 
secure an antitrust exemption for football. Baseball offi  cials, meanwhile, 
began to worry that if Congress determined to treat all sports equally, the 
outcome might be legislation stripping baseball of its own exemption. “For 
35 years, the men who run organized baseball have huddled under a legal 
umbrella raised for them by Justice Oliver Wendell Holmes,” noted  Sports 
Illustrated . “Th e umbrella is now leaking badly.”   41    Th e stage was set for an-
other round of congressional hearings, this time encompassing all sports, 
not just baseball. 

 As for Bill Radovich himself, the Supreme Court decision in his favor 
only reversed the dismissal of his complaint and returned his case back to 
the trial court for litigation. His playing career had ended a decade earlier. 
He had tried to break into the movies, without much success except for 
some bit parts. By the time the Supreme Court reinstated his suit, Radovich 
was selling cars in the San Fernando Valley. In the spring of 1958, the two 
sides reached a sett lement. Radovich abandoned his suit in exchange for a 
payment of $42,500, probably much more than he lost by virtue of the NFL’s 
blacklist. He remained in Los Angeles until his death in 2002, a dedicated 
supporter of the football team at USC, where he had started in the 1930s. He 
would be remembered not for his accomplishments on the fi eld but for fi ling 
the lawsuit that cemented baseball’s unique legal status.   42    No other sport 
would enjoy baseball’s exemption from the antitrust laws.     
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A POLIT ICAL FOOTBALL  

 Th e  Radovich  case touched off  a decade of activity in Congress. Th e notion 
that baseball should be the only sport exempt from the antitrust laws was so 
unpopular and so strongly criticized in the press that two bills were intro-
duced in the House of Representatives, the day aft er  Radovich  was decided, 
to equalize the treatment of the four major professional sports, baseball, 
football, basketball, and hockey. By the time the House’s Antitrust Subcom-
mitt ee began holding hearings four months later, in June 1957, members 
had introduced fi ve more bills. Hearings on the seven bills lasted for 15 days. 
Th e House heard from 51 witnesses, whose testimony sprawled over nearly 
2,500 pages of printed transcript. But nothing happened. When the hearings 
were over, the subcommitt ee took no action on any of the bills.   1    

 Th e issue came back to Congress the following year, when the House 
 Judiciary Committ ee favorably reported a bill to subject the four major 
sports to the antitrust laws in most respects. An amended version of the bill 
was approved by the House as a whole. It was now the Senate’s turn to hold 
extensive hearings, which took up most of July 1958 and involved 37 wit-
nesses, including many of the same people who had testifi ed in the House 
the previous summer. At the end of the hearings, the Senate Antitrust 
 Subcommitt ee voted to take no action on the bill. Once again, a fl urry of 
legislative activity had yielded no legislation.   2    
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 Every year was just the same. In 1959, the House and Senate both held 
hearings on sports antitrust bills, six in the House and three in the Senate. 
None of these bills made it out of committ ee. In 1960, a sports antitrust bill 
survived the Senate antitrust committ ee, aft er another round of hearings, 
and made it to the Senate fl oor. Th e full Senate voted to return the bill to 
the committ ee. More bills were introduced in 1961, 1964, and 1965, and 
there were yet more hearings in 1964 and 1965. None of the bills was 
enacted.   3    

 By the mid-1960s, almost a decade had passed since baseball became 
the only sport exempt from the antitrust laws. Congress’s failure to cor-
rect the anomaly was a source of repeated complaint on the part of con-
gressmen and sports offi  cials alike. “A solution is overdue,” lamented 
Senator Philip Hart of Michigan, who saw the issue year aft er year as a 
member of the Senate Antitrust Subcommitt ee. When baseball commis-
sioner Ford Frick appeared at the 1964 hearings, he noted that he was 
testifying about antitrust matt ers for the thirteenth time. Warren Giles, 
the president of the National League, testifi ed a couple of weeks aft er 
Frick. “Th e fi rst time I appeared in connection with the sports bill was a 
long time ago,” Giles told the committ ee. Back then, he explained, “I 
didn’t need glasses, but I need them now.” Committ ee reports routinely 
recited the number of times Congress had tried, without success, to 
equalize the antitrust treatment of the major sports. “Approximately 60 
bills have been introduced dealing with the status of professional team 
sports under the antitrust laws,” acknowledged a 1965 report recom-
mending the enactment of a bill to treat all four sports equally.   4    Th at bill 
became the sixty-fi rst. 

 The remarkable thing about Congress’s failure to enact sports anti-
trust legislation is that scarcely anyone favored the status quo. In nearly 
a decade of hearings, not a single witness testified that baseball  should  be 
treated differently from the other sports for antitrust purposes. Barely 
any members of Congress thought so either. Virtually everyone agreed 
that the anomaly created by  Radovich  made little sense as a policy matter. 
There was near unanimity among all concerned that the antitrust laws 
should apply to baseball as much or as little as they applied to other 
sports. Yet nothing happened. When all this legislative activity sput-
tered out after a decade, baseball’s odd antitrust exemption had not 
changed a bit.    
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  A sensible sports bill   

 One reason for the absence of legislation was the diffi  culty of reaching 
agreement on the details. Th ere was no serious dispute about the big picture: 
baseball did not deserve special treatment. Th e New York senator Kenneth 
Keating ( fi gure  6.1  ), who was one of the most active congressional propo-
nents of sports legislation until he lost his 1964 reelection bid to Robert 
Kennedy, spoke for virtually everyone when he declared that the four major 
sports “are essentially alike and, therefore, logically should be treated alike in 
our laws.” Even baseball favored extending its antitrust exemption to the 
other sports, on the theory that an exemption only for baseball would be less 
likely to withstand future att acks in Congress or the Supreme Court than an 
exemption for all four sports. “Baseball fi rmly believes that the antitrust laws 
are not appropriate for the regulation of any organized team sports,” 
explained Commissioner Ford Frick. “Football, basketball and hockey, as 
well as baseball, should have exemption for their sports practices.”   5    Baseball 

      
Figure 6.1: Kenneth Keating, who represented New York in both houses of Congress, 
was one of the most active proponents of legislation to equalize the antitrust treatment 
of the four major professional sports until he lost his 1964 reelection bid to Robert 
Kennedy. LC-USZ62-110565, Prints and Photographs Division, Library of Congress. 
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had nothing to lose from an exemption covering the other sports. It would 
lose a great deal if its own exemption were to disappear.    

 Th ere was agreement on the goal, but not on the best way of reaching it. 
Two months aft er  Radovich , when the  Congressional Quarterly  polled mem-
bers of Congress as to their preferred solution, 147 members returned the 
questionnaire: 43 wanted the antitrust laws to cover all sports, 29 wanted all 
sports to be exempt from the antitrust laws, 12 wanted to exempt only base-
ball and football (the two most commercially successful sports), one wanted 
to exempt only baseball, and 62 were undecided. Representative Torbert 
Macdonald of Massachusett s, who had been captain of the Harvard football 
team in his younger days, conducted a similar poll of the nation’s sports-
writers a couple of months later. Th e results were just as divided. Of the 275 
sportswriters who responded, 95 thought all sports should be exempt from 
the antitrust laws, 70 thought all sports should be covered by the antitrust 
laws, 57 said that only baseball and football should be exempt, 33 said only 
baseball deserved an exemption, and 20 were undecided.   6    

 Th is diversity of opinion was refl ected in the bills that were introduced in 
Congress, some of which proposed covering all sports, some exempting all 
sports, and some exempting all sports only in certain respects. Of the seven 
bills introduced in the House in 1957, for example, two provided that base-
ball should be governed by the antitrust laws, one extended baseball’s ex-
emption to the other three major sports, and the remaining four exempted 
the major sports from the antitrust laws for some purposes but not others. 
One of these bills, for example, provided that the antitrust laws would cover 
sports, except with respect to playing rules, the organization of leagues, ter-
ritorial agreements, and the employment of players, the areas in which club 
owners believed they most needed protection from antitrust suits. All seven 
bills would have equalized the treatment of the major sports, but they would 
have done so in very diff erent ways. 

 Th e antitrust laws should apply to all sports, many argued, because pro-
fessional sports were big businesses. “Th e answer to the anomaly resulting 
from the Supreme Court decision isn’t for Congress to pass legislation 
holding that football, baseball and the others are just games played for 
fun, while other activities depending on spectators for profi ts are busi-
nesses,” the  Philadelphia Inquirer  editorialized. “If Congress wants to end 
the confusion—and strike a healthy note of realism—it should start by 
recognizing the profi t-making motive in professional sports, and treat 
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them as it does other enterprises.” Baseball “is the only cartel that is legally 
permitt ed to operate in this great, free-enterprise-conscious Nation of ours,” 
insisted  Town and Country  magazine. “Th e men who run baseball are, by 
and large, able business executives, not philanthropists.” Baseball’s reserve 
system depended on its antitrust exemption, agreed the  New Republic , so 
to broaden the exemption would only be “to extend this modern form of 
chatt el slavery to other major professional sports.”   7    On this view, the 
anomaly that needed correcting was the failure to include baseball within 
the antitrust laws, because baseball was a business like any other. Widening 
the exemption to include other sports would only compound the mistake. 

 But was it true that sports were businesses like any other? Many argued 
that sports teams had legitimate needs to cooperate on matt ers like playing 
rules, scheduling, and the equalization of team strength, issues that were not 
present in any other industry. “If the antitrust laws are applied to these 
sports,” Kenneth Keating worried, “many such rules, regulations and prac-
tices so vital to their existence will be destroyed. Th e end result will be chaos 
in the sporting world, and the biggest loser of all will be the general public.” 
Th e lesson many drew, as Keating argued in  Sports Illustrated , was that 
 “Congress should not apply to sports the same laws it applies to U.S. Steel 
or General Motors.”   8    When one viewed the question from this perspective, 
the true anomaly was not baseball’s antitrust exemption but the lack of a 
parallel exemption for football, basketball, and hockey. 

 Once the issue was before Congress, there was a third option as well. If 
there were some aspects of the sports business amenable to antitrust cov-
erage, but others that deserved exemption from the antitrust laws, perhaps 
the solution was to draft  a statute more fi nely tuned than the Sherman Act, 
one that applied antitrust law only where it was needed. For example, teams 
needed to cooperate to establish playing rules. It would have seemed absurd 
to subject to antitrust analysis an agreement among football teams that the 
ball needed to be advanced ten yards to achieve a fi rst down, or an agreement 
among baseball teams that the game should last nine innings. Th ese were 
parts of the sports business with litt le parallel in other industries. On the 
other hand, sports teams bought and leased real estate, employed clerical 
staff , sold food, purchased advertising, and performed many other tasks just 
like ordinary businesses did. It was hard to fathom why a baseball team 
should be exempt from the antitrust laws when it entered into contracts 
with hot dog vendors or billboard companies. 
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 But if a fi nely tuned statute could answer these questions easily, there 
were others that were much harder, particularly the questions involving the 
employment of players. What about baseball’s reserve clause? Or the foot-
ball draft ? Was an antitrust exemption necessary to insulate these traditions 
from antitrust att ack? Or were these precisely the kind of exploitative prac-
tices the antitrust laws were intended to prohibit? On such points there was 
litt le agreement. 

 Baseball, of course, was eager to preserve the complete exemption it had 
enjoyed ever since 1922. Commissioner Ford Frick took every opportu-
nity to testify in favor of the status quo. “Th e question naturally arises as to 
what great public urgency now demands that baseball should be com-
pletely subjected to the antitrust laws,” Frick argued in 1957. Were anti-
trust law brought to bear, “I do not see bett er baseball, or lower admission 
prices, or bett er ball parks, or anything bett er for the fan. In short, I see 
baseball set back 50 years.” “Th e application of the antitrust laws,” he con-
tended the following year, “would be inappropriate and disastrous.” From 
baseball’s point of view, the ideal outcome was a statute specifying that 
baseball was not covered by the antitrust laws, because such a statute 
would prevent the Supreme Court from overruling  Toolson  and deciding 
that baseball, because it was so obviously a form of interstate commerce, 
was subject to the Sherman Act. As Frick put it, baseball needed statutory 
protection “against a future reversal by the Supreme Court.”   9    Statutes 
could be repealed too, of course, but an antitrust exemption declared by 
statute  and  court decision would be stronger than one secured by court 
decision alone. 

 Th e outcome baseball feared the most was the complete demise of the 
antitrust exemption, because baseball offi  cials feared that the reserve system 
would be found to violate the Sherman Act. “I cannot conceive of baseball 
surviving without a reserve clause,” the longtime executive Branch Rickey 
worried in 1957. “Without it there would be chaos.” American League pres-
ident William Harridge warned the House Antitrust Subcommitt ee that 
abolishing the exemption would mean the end of professional baseball. “I 
am sure the reserve clause in the major leagues is responsible for stabilizing 
the game,” he testifi ed. “I think it would be very doubtful that the major 
leagues could operate without a reserve clause.”   10    Baseball had something to 
gain from congressional action, but because it was starting from such a 
 favorable position, it had a lot more to lose. 
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 Baseball accordingly cranked up its formidable lobbying machine, to a 
degree that had not been necessary since the antitrust crisis of the 1910s. 
With minor league clubs in virtually every congressional district, clubs typ-
ically owned and operated by local residents, baseball could exploit connec-
tions with nearly every member of Congress. Bobby Hipps, for example, had 
been the president of the class B Tri-State League until it folded in 1955. 
Hipps lived in Asheville, North Carolina, the home of the Tri-State League’s 
Asheville Tourists. He was personally acquainted with three members of 
Congress: George Shuford, who represented Asheville; Hugh Alexander, 
who represented the district just to the east; and Robert Ashmore, whose 
South Carolina district was just to the south. When organized baseball 
wrote to the owners and presidents of all the minor leagues and all minor 
league clubs, asking for help in urging Congress not to repeal baseball’s anti-
trust exemption, Hipps volunteered for action. So did Art Kowalski, general 
manager of the class A Topeka Hawks, who prevailed on his friend George 
Docking, the governor of Kansas, to write lett ers to each member of the 
state’s congressional delegation. “In this period of world unrest and uncer-
tainty we all need stabilizing recreational outlets such as baseball,” Docking 
urged. “To do anything to threaten the fundamental structure of the sport at 
this time could be a marked disservice to all our people.” When unfavorable 
legislation seemed on the verge of being enacted, baseball pushed this net-
work of contacts as hard as it could. “THE TIME IS NOW for us to go all 
out on contacting our friends in the House of Representatives,” exhorted 
George Trautman, the head of the minor leagues, in a lett er circulated to all 
the minor league clubs. “Please do this AT ONCE.”   11    

 Th e men who ran major league clubs did their part as well. “To keep the 
Justice Department from being overworked,” cracked Bill Veeck, “baseball 
has enlivened the halls of Congress with its own lawyers (you may read lob-
byists if you’re a cynic).” Securing the game’s antitrust exemption “will require 
hard work on the part of every one of you,” Ford Frick lectured the owners of 
all the major league clubs. “You cannot pass positive Federal legislation by 
sitt ing idly by and leaving the job to one or two people.” Th ey did not sit idly 
by. For instance, Joseph Cairnes, the president of the Milwaukee Braves, 
argued in a lett er to Wisconsin representative Alvin O’Konski that to remove 
baseball’s antitrust exemption “would take away from baseball certain rights 
which have been essential to the conduct of the game over the years . . .  . Pro-
fessional baseball has, I am sure, many friends in the Congress,” Cairnes 
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 suggested, “and I feel quite confi dent that they will protect our interests.” In 
this case, at least, Cairnes was right. “I have faith and confi dence enough in 
you people,” O’Konski responded, “that I will vote on this matt er in accor-
dance with the wishes your group expresses.” Organized baseball printed 
up pamphlets, suitable for distributing to members of Congress and the 
press. As Frick put it, to ensure favorable antitrust treatment, baseball would 
“marshal all our forces for an all out eff ort at the next session of Congress.”   12    

 Th e National Football League also pushed hard for legislation. Football 
lacked the political advantage of baseball’s widely dispersed minor league 
structure. Th e 12 clubs of the NFL were located in 11 and then 12 cities (the 
Cardinals shared Chicago with the Bears until they moved to St. Louis in 
1960), but football did not enjoy the benefi t of minor league franchises in 
congressional districts all over the country. Th e key to “favorable legislation 
in Washington,” Commissioner Bert Bell told the owners, was thus “the sup-
port of Congressmen and Senators from states where there are no profes-
sional football teams.” Bell repeatedly traveled to Washington from his offi  ce 
in the suburbs of Philadelphia to discuss antitrust issues with members of 
Congress. Th e NFL hired a lobbyist to keep up with all the pending bills. 
“Our man in Washington has done a great job,” Bell reported to the owners 
in 1959. “He knows everything that is going on in Washington. We are in 
good shape.” Th e league published a 43-page brochure, “Th e Story of Profes-
sional Football in Summary,” which it sent to every member of Congress. 
Th e brochure emphasized that the Supreme Court’s decision in  Radovich  
“jeopardizes the continued existence of professional football.”   13    Although 
football lacked baseball’s tradition and grassroots political muscle, the sport 
was beginning to rival baseball in commercial success. Football, like base-
ball, could make itself heard in Congress. 

 Th e NFL was primarily interested in securing an antitrust exemption to 
protect its reserve clause and its player draft , both of which were left  exposed 
to att ack aft er  Radovich . If either “should now be held by the courts to be an 
unreasonable restraint of trade,” Bell warned the Antitrust Subcommitt ee, 
“organized professional football, the highly competitive and colorful sport 
that we know today, would come to an end.” Football needed an exemption 
just as much as baseball did, Bell testifi ed. “Th e National Football League 
from its inception has tried to copy what baseball has done,” Bell told mem-
bers of Congress. If baseball deserved an exemption, so did football. Th e 
draft was essential, argued George Halas, the owner and coach of the 
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 Chicago Bears. “It protects the public by insuring evenly balanced competi-
tion,” “it protects college football by preventing professional football teams 
from signing college players prior to graduation,” and “it protects the players 
by encouraging them to complete their college studies.” Th e draft  and the 
reserve clause “are designed to promote competition, not to stifl e competi-
tion,” agreed Bell. “Th is is, I think, the essential diff erence between profes-
sional team sports and ordinary businesses. Application of the antitrust laws 
to the sports aspects of professional team sports would, it seems to us, have 
exactly the opposite eff ect from that which it has on ordinary businesses.”   14    

 Basketball and hockey were smaller enterprises than baseball and foot-
ball, but both employed the reserve clause, and basketball had a football-
style player draft , so both did what they could to help put pressure on 
Congress for an antitrust exemption that applied equally to all sports. “Pro-
fessional basketball could not continue without substantially the same draft  
system we now have,” insisted Maurice Podoloff , the president of the Na-
tional Basketball Association. Abolishing the draft  “would result in a mad 
scramble for players, which would only result in creating an intolerable situ-
ation.” Clarence Campbell, the president of the National Hockey League, 
predicted that without the reserve clause hockey would suff er the same 
fate.   15    Th e four major sports were united in urging Congress to enact legisla-
tion that would exempt them from the antitrust laws, either completely or at 
least in the areas that concerned them most, involving the organization of 
leagues and the employment of players. 

 Antitrust suits were not just a theoretical possibility. In the late 1950s, all 
four of the major sports were preparing to defend lawsuits inspired by the 
Supreme Court’s decision in  Radovich . In late 1957, the National Football 
League Players Association announced plans for a $4.2 million suit against 
the NFL, in which it would allege that the NFL was violating the Sherman 
Act. Th e suit was a bargaining chip in the Players Association’s eff ort to force 
the NFL to recognize it as the players’ representative in labor negotiations 
and in the association’s att empt to secure higher salaries for the players. Th e 
tactic worked. Within a few weeks, the NFL agreed to recognize the associ-
ation as the players’ formal representative, to pay players a minimum annual 
salary of $5,000, to pay additional amounts for exhibition games, and to pro-
vide medical care and continued salaries for players injured in the course of 
their duties. A year later, when NFL players determined to seek a pension, 
the association returned to the same tactic; it threatened another antitrust 
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suit. Th e National Hockey League Players Association fi led an antitrust suit 
against the NHL in the fall of 1957. Th e following year, the star basketball 
player Jack Molinas, who had been suspended from the NBA for bett ing on 
games, brought an antitrust suit against the league, claiming $3 million in 
damages. Th e Portland Beavers, a minor league baseball team, sued the 
major leagues under the Sherman Act in 1959, in the hope that  Radovich  
presaged the end of baseball’s antitrust exemption.   16    All these lawsuits added 
to the sense of urgency underlying the eff orts of the four major sports to 
persuade Congress to exempt them from the antitrust laws. 

 Th ese eff orts encountered opposition, however, from sources both inside 
and outside the world of sports. Th e Justice Department was wary of any 
legislation that would limit the scope of the antitrust laws. Victor Hansen, 
who ran the Antitrust Division, explained that “the Department’s view” was 
that an “antitrust exemption should be extended only upon a very strong 
and clear showing that team sports cannot survive under the present status 
of antitrust’s application. Exemptions from antitrust should not be lightly 
proff ered.” While some baseball players with established careers, like Robin 
Roberts of the Phillies and Stan Musial of the Cardinals, testifi ed to the ne-
cessity of the reserve clause, other players took the opposing view. Th e 
pitcher Jim Prendergast had spent his entire career in the minor leagues, 
except for a brief stint toward the end with the Boston Braves. Early in his 
career, in the late 1930s, he had been in the Yankees’ minor league organiza-
tion, stuck behind a top-notch pitching staff  on one of the greatest teams of 
all time and not allowed to reach the majors with any other team. His career 
ended in 1951, he testifi ed, when he was suspended from baseball for re-
fusing to sign the contract that had been off ered him. Th e reserve clause “is 
a weapon used by the owners,” Prendergast told the House Antitrust Sub-
committ ee. “Th ey can reach out, no matt er where you play, and use the 
reserve clause to keep you from making your living.” Jackie Robinson, who 
had retired in 1956 aft er nearly a decade as the most well known player in 
the game, att acked the reserve clause on similar grounds in the Senate. A 
substitute on “say, a Boston Red Sox team, the fellow who sits on the bench,” 
Robinson argued, was “perhaps bett er than the No. 1 man that is playing 
second base or third base for the Washington Senators or some other team, 
and yet he has no opportunity to show his talents because he has to sit and 
be a substitute.” As a result, “he is not able the following year to be paid or 
compensated for his real ability because he has not had an opportunity to 
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express it.”   17    Within baseball, opinion was divided as to the proper reach of 
the antitrust laws. 

 Th e same division was evident within football. Some established players, 
like Chuck Bednarik of the Eagles and Norm Van Brocklin of the Rams, tes-
tifi ed in favor of the reserve clause and the draft . But others, like William 
Howton of the Packers (who was president of the NFL Players Association) 
and Kyle Rote of the Giants, urged Congress not to grant football an exemp-
tion from the antitrust laws, for fear that club owners would use the exemp-
tion to conspire to blacklist players who tried to negotiate higher salaries. 
Two of the leading college football coaches, Bud Wilkinson of the Univer-
sity of Oklahoma and Bowden Wyatt  of the University of Tennessee, argued 
that the draft  was unfair to players, because it deprived them of the ability to 
sell their services to the highest bidder. “I have never understood the logic in 
a boy becoming the property of someone without any choice in this matt er, 
and also without any compensation,” Wilkinson testifi ed. “He has a skill that 
apparently is merchandisable, and someone now says, ‘Th is skill belongs to 
me.’”   18    Despite their best eff orts, the major sports were unable to present a 
unifi ed front to Congress. 

 Almost everyone agreed that the four major sports should be treated 
equally, but there was considerable controversy over exactly how. Disagree-
ment fl ared up year aft er year, in response to the particular language of each 
year’s bill. In 1958, for example, Representative Emanuel Celler introduced 
a bill stating that the antitrust laws would apply to the four major sports, 
except for agreements or activities “reasonably necessary” to the equaliza-
tion of teams, the right to operate within specifi ed geographic areas, the pres-
ervation of public confi dence in the honesty of games, and the regulation of 
broadcasting. (Celler had favored a statute exempting the major sports from 
antitrust law when the Dodgers were in Brooklyn, but once they moved to 
Los Angeles he became an ardent opponent of an antitrust exemption.) Th e 
bill drew immediate opposition from baseball on the ground that there was 
no way to predict what a court would consider “reasonably necessary.” Th e 
bill “will provoke endless litigation,” worried Robert Carpenter, the owner of 
the Phillies. “Th is is not an exemption,” Ford Frick complained in a lett er to 
members of Congress. “It is merely a requirement that sports rules and 
agreements must be defended in court whenever challenged.” Baseball 
printed and circulated a pamphlet spelling out its concerns. “Th e words ‘rea-
sonably necessary’ look fair and reasonable, but they are  deceptive,” the 
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pamphlet explained. “Under the Celler bill, baseball in a trial would be 
required to establish that its rules, agreements and activities were reasonably 
necessary within the undefi ned meaning of the bill. Th is greatly encourages 
plaintiff s to att ack baseball, because the Celler bill says baseball as a whole is 
subject to the antitrust laws and so gives the plaintiff  a running start.”   19    

 Th ese complaints att racted sympathy from many members of Congress. 
When the House Judiciary Committ ee reported the bill favorably, 15 com-
mitt ee members joined in a pair of dissenting statements. “Th e present bill 
would force organized professional team sports to run a gantlet of legal 
proceedings to save themselves from complete ruin,” the dissenters argued. 
“Th is bill is an open invitation to every disgruntled player to litigate the 
fi ne points of the game in courts throughout the land.” On the fl oor of the 
House, a group of representatives including Kenneth Keating introduced a 
substitute bill that removed the “reasonably necessary” language, and aft er 
extended debate, the House approved the substitute rather than the orig-
inal bill. Th e following day Keating received some grateful mail from 
Walter O’Malley, owner of the Los Angeles Dodgers, who at that moment 
was perhaps the most reviled person in Keating’s home state of New York 
because of the Dodgers’ move from Brooklyn just a few months earlier. “I 
hope it will not jinx you to get a lett er from the feller with the horns,” 
O’Malley joked. “Seriously, I am personally delighted that your long fi ght 
for a sensible sports bill ended so well yesterday.”   20    Th e episode illustrated 
how agreement on the broad outlines of sports antitrust policy could 
splinter over the details. Th ere would be even more disagreement down 
the road, when the bill approved by the House could not survive a Senate 
subcommitt ee. 

 A diff erent controversy over statutory language erupted at the next ses-
sion of Congress, when Senator Estes Kefauver introduced a bill that would 
have exempted the four major sports from the antitrust laws in the same gen-
eral areas as the 1958 Celler bill, but added that the exemption would cover 
a player draft  only if players gave their writt en consent to be subject to the 
draft . Th is time it was football and basketball that raised the alarm. Commis-
sioner Bert Bell foresaw the end of the NFL because the best college players 
would inevitably bypass the draft  and be bought up by the wealthiest teams, 
who would dominate the others. “If passed in its present form,” declared 
NBA president Maurice Podoloff , the bill “will, in our opinion, ultimately 
destroy professional basketball.”   21    Kefauver’s bill died in committ ee. Once 
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again, disputes over exactly how to apply antitrust law to professional sports 
prevented Congress from changing the status quo. 

 One of the reasons for Congress’s failure to correct the anomaly of base-
ball’s antitrust exemption was that there was simply no agreement about the 
best way to do it. Bills were introduced year aft er year, proposing a variety of 
methods of equalizing the antitrust treatment of the major sports, but there 
was never enough support for any one of them. Th at wasn’t the only ob-
stacle, however. Th roughout the late 1950s and early 1960s, professional 
sports faced a series of other controversies, and these issues kept intruding 
into the debate. A second reason for the lack of any legislation was that the 
antitrust debate was never just about antitrust.    

  All the lawyers in america   

 Th e most important of these other issues was broadcasting. In 1921, when a 
Pitt sburgh radio station aired the fi rst broadcast of a major league baseball 
game, club owners were faced with a diffi  cult new question. If baseball was 
on the radio, would club revenues rise or fall? “At that time baseball had no 
idea of what the impact of radio might be,” Ford Frick recalled. “Th ere were 
a lot of clubs that thought it would be harmful; some thought it would be 
helpful.” Some teams, including the Cubs and the White Sox, began selling 
broadcast rights to radio stations in the 1920s. Others, like the Yankees, Gi-
ants, and Dodgers, prohibited the radio broadcast of their games for fear that 
fans would not come out to the ballpark if they could listen at home for free. 
“Th e new radio craze is already crimping att endance at anything where the 
feast is for the ear rather than the eye,” worried the  Sporting News . “What will 
become of baseball?”   22    By the late 1930s, as it became clear that radio could 
fuel fans’ interest in the game and that there could be signifi cant income in 
the sale of broadcast rights, these doubts evaporated, and all clubs put their 
games on the radio. 

 Th e general acceptance of broadcasting, however, only created new di-
lemmas. “As broadcasting became more prevalent,” Frick remembered, “and 
as they began to carry broadcasts of one game into the town of another club, 
while that club was playing, it became a severe problem.” In 1936, to prevent 
teams from competing for the same fans, Commissioner Kenesaw Mountain 
Landis barred teams from broadcasting into the territory of other teams. 
Th at still left  minor league clubs unprotected from the eff ects of major 
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league broadcasts. Given the choice between listening to a major league 
game on the radio and att ending a local minor league game in person, fans in 
minor league cities could be expected to opt for the former oft en enough to 
cause substantial damage to minor league att endance. In 1946, to preserve 
the health of the minor leagues, the major league clubs adopted Major 
League Rule 1(d), which prohibited a major league club from broadcasting 
a game into the territory of any other club, major or minor, without the con-
sent of that club.   23    Th e major leagues needed the minor leagues to develop 
their players. Rule 1(d) embodied a judgment on the part of the major 
league clubs that the value of keeping the minor leagues alive exceeded the 
gains to be had from radio broadcasting into minor league towns. 

 Th e eff ect of Rule 1(d) was to take major league baseball off  the radio in 
large sections of the country. It quickly att racted the att ention of the Justice 
Department, whose lawyers viewed the rule as a classic conspiracy to 
restrain trade, in which a cartel of producers (the major league clubs) had 
agreed among themselves to limit the supply of their product (the broad-
casting of games). At a 1949 conference with representatives of the Anti-
trust Division, baseball’s lawyers off ered a compromise. Th ey proposed a 
revised rule, under which a broadcast would require the consent of the local 
team only if the local team was either playing a home game at the time or 
broadcasting an away game into its home territory. Th e parties sett led on a 
restriction narrower than baseball would have liked. Beginning in 1949, 
major league clubs could broadcast into minor league territories without the 
consent of minor league clubs, except during minor league home games. At 
the time, baseball’s antitrust worries were at their peak. Just a few months 
earlier, the  Gardella  decision had poked a large hole in baseball’s antitrust 
immunity. Th e other players who had jumped to the Mexican League had all 
fi led antitrust suits of their own. Th e last thing the club owners needed was 
yet another lawsuit, this one from an opponent much more formidable than 
any of the others. Two years later, when the Justice Department reopened its 
investigation into baseball broadcasting, the owners had no stomach for an-
other fi ght. Th ey agreed to repeal Rule 1(d). Th e major league teams began 
broadcasting their games into minor league cities, even while the minor 
league teams were playing.   24    

 Minor league att endance plummeted, just as baseball offi  cials had feared. 
With the ability to hear major league games on the radio, and increasingly 
even to watch them on television, fans stopped going to minor league 
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 ballparks. In 1949, there had been 59 minor leagues. By 1953 there were 
only 39, “and many of these 39 are weak and wobbly, and may fold before the 
present season is ended,” lamented Senator Edwin Johnson of Colorado, 
who was also president of the class A Western League. In 1949 there had 
been 17 minor league clubs in Ohio, but by 1953 there were only two.   25    
People who had once gone to see the Lima Phillies or the Marion Red Sox 
of the class D Ohio-Indiana League could stay home and listen to the major 
league Cleveland Indians instead. Th e clubs in Lima and Marion folded aft er 
the 1951 season. 

 Baseball locked horns with the Justice Department again in 1953, when 
club owners decided to sell nationwide television rights for a “Game of the 
Week.” Th e arrangement would have required the owners to deal collectively 
with one of the television networks. Baseball’s lawyers, afraid to litigate 
against the government, sought assurances from the Justice Department 
that this sort of collective action would not amount to an antitrust violation, 
but Stanley Barnes, the head of the Antitrust Division, advised that the de-
partment would not approve the proposal. Th e “Game of the Week” was 
abandoned for the time being.   26    

 Th e broadcasting of football games was raising similar issues at the same 
time. In 1951, the National Collegiate Athletic Association announced that 
it would ban the live televising of college football. College sports programs 
earned revenue primarily from ticket sales to football games. Gate receipts 
tended to drop when games were shown on television. Th e colleges did earn 
some revenue from television, but not nearly enough to make up the short-
fall. Th e Justice Department began an antitrust investigation of the pro-
posed ban, for the same reason that it disapproved of restrictions on radio 
and television coverage of baseball.   27    

 Th e National Football League was grappling with the same question. In 
January 1951, the league adopted a broadcasting rule modeled on baseball’s, 
under which teams were barred from permitt ing their games to be broad-
cast, either on radio or television, into the home territory of another team, 
on the same day that the other team was either playing at home or broad-
casting an away game into its home territory. Because virtually all NFL 
games were played on Sundays, the rule had the eff ect of ensuring that the 
local team’s game would be the only one available on radio or television. 
When the Justice Department threatened to sue, the NFL refused to back 
down the way baseball had. “All the lawyers in America have worked on 
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this,” complained George Marshall, owner of the Washington Redskins, at 
the owners’ annual meeting. “Th e deal baseball made with them would be 
terrible for us to make with them.” Th e government accordingly fi led an anti-
trust suit against the NFL in the fall of 1951, midway through the football 
season, in which it alleged that football’s broadcasting rule violated the Sher-
man Act. Th e Justice Department planned to fi le similar suits against the 
NCAA and any other sports organizations that restricted the broadcasting 
of games, announced Assistant Att orney General H. Graham Morrison. “If 
any sport sells a ticket, it is off ering a commodity on the market,” he declared. 
“Th e American people are entitled to have free of monopoly the right to see 
or hear what they want.”   28    

 Aft er two years of litigation, Judge Allan Grim of the federal district court 
in Philadelphia agreed in part with the government. Th e NFL’s broadcasting 
rule “is a clear case of allocating marketing territories among competitors, 
which is a practice generally held illegal under the anti-trust laws,” Grim rea-
soned. He acknowledged that sports teams could not compete in a business 
sense as fully as enterprises in other industries, because if the stronger teams 
drove the weaker teams out of business, the entire league would fail, as no 
team could operate without a league. Football thus needed special rules “to 
help the weaker clubs in their competition with the stronger ones and to keep 
the League in fairly even balance.” Th e ban on televising games into cities 
whose teams were playing at home was one such rule, Grim held. Without it, 
fans in cities with weaker teams would stay home and watch the stronger 
teams on television, thus depriving the weaker teams of ticket sales and weak-
ening them even further. Because this aspect of the NFL’s broadcasting rule 
promoted competition, Grim concluded, it did not violate the Sherman Act. 
But the ban on televising outside games when the home team was playing an 
away game was diff erent, in Grim’s view. Th is part of the rule did not protect 
the ticket revenue of weaker teams. It merely ensured that local spectators 
would not switch their allegiance to stronger teams in other cities aft er seeing 
them on television. Such a change in allegiance might deprive the home club 
of ticket sales or television revenue in the long run, Grim acknowledged, but 
he determined that these losses were too speculative to support the restric-
tion on broadcasting. Th e NFL could give local teams a monopoly when they 
were playing at home, but not when they were playing away from home.   29    

 At the end of the opinion, Judge Grim addressed one of the defenses 
raised by the NFL—that in light of  Federal Baseball Club , the Sherman Act 
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did not apply to football, because football was not a form of interstate com-
merce. Whether football enjoyed baseball’s status under the antitrust laws 
was still an open question in the early 1950s. Not until 1957 would the 
Supreme Court make clear, in the  Radovich  case, that baseball was the only 
sport exempt from the Sherman Act. But Judge Grim had litt le doubt that 
 Federal Baseball Club  applied only to the internal organization of sports 
leagues, not to the sale of radio and television rights. Whether or not foot-
ball or baseball was a form of interstate commerce,  broadcasting  clearly was.   30    

 Th e NFL’s att orneys advised the owners not to appeal, and the owners 
unanimously voted to rewrite the broadcasting rule to comply with Judge 
Grim’s opinion. Th ere was litt le chance of persuading an appellate court that 
the broadcasting of football games was not interstate commerce. Th ere was 
a substantial risk that an appeal would only make matt ers worse, because an 
appellate court might well have decided in the government’s favor for home 
games as well. Commissioner Bert Bell made the best of the situation. “Foot-
ball won the most important part of its case,” he told the press. Th e court 
“understood the vital need of professional football today, namely, the pro-
tection of our home gate.”   31    It was clear, however, that in dealing with the 
new world of television, sports leagues would have to maneuver carefully 
around the obstacles posed by antitrust law. 

 For the next decade, whenever the question of how to end baseball’s 
anomalous antitrust status reached Congress, the question of broadcasting 
was not far behind. Th is made legislation even more diffi  cult to obtain, 
because there was just as much disagreement over the antitrust implications 
of broadcasting as there was over baseball’s antitrust exemption. 

 On one side of the debate were football and baseball, which urged Con-
gress to exempt sports broadcasting from the antitrust laws. “Th e wholesale 
televising of major league games will eventually destroy the love of baseball,” 
argued Frank Shaughnessy, the chairman of the National Association of Pro-
fessional Baseball Leagues, the umbrella organization for baseball’s minor 
leagues. Television was killing the minor leagues, and “without the minor 
leagues,” Ford Frick testifi ed, the “major leagues cannot exist.”   32    

 On the other side were the Justice Department and the broadcasters, who 
reminded Congress at every opportunity that an antitrust exemption for 
sports broadcasting would harm the millions of fans who watched games on 
television. Th e kind of bill baseball favored, warned Assistant Att orney Gen-
eral Robert Bicks, “could conceivably result in a virtually complete blackout 
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of sports broadcasts and telecasts.” Robert Swezey, the executive vice presi-
dent of a New Orleans television station affi  liated with the NBC network, 
reported that the station’s weekend telecasts of major league baseball games 
att racted approximately 325,000 viewers, more than any other daytime pro-
gramming the station off ered. New Orleans had a minor league club, the 
Pelicans, that typically drew only a few hundred fans to its games. If baseball 
were allowed to black out major league telecasts to protect the Pelicans’ gate 
receipts, Swezey explained, a great many fans would suff er for the benefi t of 
only a few. “I have no desire to bore the Committ ee with philosophical ba-
nalities,” he concluded, “but in passing, at least I think we must recognize 
the similarity of this situation to many others which have developed as a 
normal consequence of social and economic progress and the inexorable 
change in popular tastes, customs, and habits. Th e fate of the minor leagues 
is actually not dissimilar in many respects to that of the Chautauqua and 
vaudeville circuits, which also had their day.”   33    If the minor leagues could 
survive only with legislation allowing major league teams to collude to 
restrict telecasts, maybe they didn’t deserve to survive. 

 Broadcasting was not the only issue that kept nosing its way onto the 
agenda whenever Congress considered legislation to rectify the anomaly of 
baseball’s antitrust exemption. Another was the migration of major league 
baseball teams. For half a century aft er 1903, when the Baltimore Orioles 
moved to New York, not a single American or National League team had 
changed cities, despite substantial population shift s and the development of 
air travel. In 1953, the Braves left  Boston for Milwaukee and the dam had 
burst: fi ve more teams moved to new cities in the next eight years. Most of 
them, like the Braves, abandoned metropolitan areas they shared with an-
other team in favor of cities in which they would be the only one. In 1954, 
the St. Louis Browns became the Baltimore Orioles. Th e Philadelphia A’s 
moved to Kansas City in 1955. In 1958, the Brooklyn Dodgers moved to 
Los Angeles, and the New York Giants moved to San Francisco. In 1961, the 
Washington Senators became the Minnesota Twins. (Th e Braves would 
move again to Atlanta in 1966, and the A’s would continue on to Oakland in 
1968.) All of these moves were important events in the lives of baseball fans 
and elected offi  cials in the aff ected metropolitan areas. Whenever baseball’s 
antitrust status was before Congress, there was inevitably a great deal of in-
terest in the relationship between antitrust law and the ability of baseball 
teams to move to new cities. 
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 Th is was most true in New York, where the departures of the Dodgers 
and Giants were widely perceived as major injuries to the city. Th e 1957 
hearings took place amid rumors of the impending moves, and New York’s 
congressional delegation was interested in litt le else. “Let’s go right into it,” 
Emanuel Celler began, when National League president Warren Giles 
appeared before the antitrust subcommitt ee. “Let’s put the fat right in the 
fi re. What do you know about the contemplated or intended removal of the 
Giants and the Dodgers to the west coast?” Celler claimed that his interest in 
the topic was related to the question of baseball’s antitrust exemption, but 
Kenneth Keating was more honest. “I don’t have as loft y ideals as that,” he 
admitt ed. “I want to see the Dodgers stay in Brooklyn. I would like to see the 
Giants stay in New York.” Long stretches of the hearings were devoted to 
grilling Walter O’Malley, the owner of the Dodgers, and Horace Stoneham, 
the owner of the Giants, about their plans. “Baseball has been dealt a severe 
blow by the baseball magnates,” Celler declared to the press. “Th eir conduct 
demonstrates the need to make the antitrust laws applicable to baseball.”   34    
Th is was nonsense as a legal matt er. Applying the antitrust laws to baseball 
would only make the leagues  less  able to prevent teams from changing cities. 
Without an antitrust exemption, competitors in an industry cannot agree to 
prohibit their rivals from moving. But for a New York politician seeking to 
take a visible public stand against his city’s loss of major league teams, the 
antitrust question provided an ideal platform. 

 Th e Senators began threatening to leave Washington for Minneapolis in 
1958, a development that was deeply disturbing to many members of Con-
gress. “Th e House of Representatives numbers among its members many 
hard-core dyed-in-the-wool, old-fashioned baseball fans,” admitt ed Francis 
Walter of Pennsylvania, who had served in the House for the past 25 years. 
In the Senate, agreed John Carroll of Colorado, “being for baseball is like 
being for mother love and against sin.” New York’s congressional delegation 
had been angry about the Dodgers and Giants, but the whole Congress was 
angry about the Senators. It was not long before Senators’ owner Clark 
Griffi  th was called to testify. Karl Mundt, who had represented South Dakota 
in Congress since 1939 and had thus lived in Washington nearly as long as 
he had lived in South Dakota, introduced a bill to exempt baseball from the 
antitrust laws only so long as a major league team remained in Washington. 
“Washington is everybody’s second hometown, and all Americans take an 
interest in the Washington baseball club,” Mundt argued. “Having baseball 
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as a national sport, without a baseball club in Washington, would be like 
trying to have a rodeo without any horses.”   35    

 Th e question of where teams would be located became even more impor-
tant in 1959, when a group of promoters led by the New York lawyer Wil-
liam Shea announced plans for a new major league, the Continental League, 
which would have teams in growing cities like Dallas, Houston, Atlanta, and 
Denver as well as New York. Th e announcement made it even harder for 
Congress to reach agreement on the terms of an antitrust exemption, 
because members of Congress from prospective Continental League cities 
now had an incentive to weaken baseball’s reserve clause, to free up the 
players who would stock the rosters of the new league’s teams. Members of 
Congress from cities with American and National League teams now had an 
even more powerful incentive than before to strengthen the reserve clause, 
to prevent their teams from losing players to the Continental League. Any 
antitrust reform would favor one group or the other. One of the bills intro-
duced in 1960 granted an antitrust exemption to football, basketball, and 
hockey, but allowed baseball a similar exemption only if major league teams 
agreed that each one could control only 40 players at a time. Th is provision 
would have made thousands of minor league players available to the Conti-
nental League.   36    Once again, it proved impossible to disentangle one spe-
cifi c question—whether antitrust law should treat baseball diff erently from 
other sports—from broader and more politically salient issues. 

 Th e NFL also faced a challenge from a new league, the American Football 
League, which hired antitrust lawyers well before its teams played any games. 
Th e AFL was organized in late 1959 to begin play in the fall of 1960 with 
teams in several cities lacking NFL clubs, including Dallas and Minneapolis. 
Th e NFL responded by announcing that it would expand by adding two 
new teams, which would be located in Dallas and Minneapolis. Th e AFL 
owners interpreted this move as an att empt to suppress competition from 
the new league. “Th ey’re out to continue their monopoly of professional 
football,” complained AFL commissioner Joe Foss. “Th ere are antitrust laws 
that take care of such situations.” Foss fi red off  a lett er to the owners of NFL 
teams, warning them that “to follow your present ‘scorched earth’ policy is 
heresy to the cities involved, the American sporting public and especially to 
the Senate’s Anti-Trust Committ ee.” Robert Dedman, the AFL’s lawyer, rec-
ommended a three-step approach: “(1) Seek to have the Justice Department 
take action; (2) Seek to have the Kefauver Committ ee [the Senate Antitrust 
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Subcommitt ee] take action; and (3) As a fi nal step, have the AFL and mem-
ber clubs take action.” As the  Sporting News  put it, “this promises to be a fat 
year for the lawyers.”   37    

 Th e AFL followed Dedman’s advice to the lett er. Foss fi rst met with 
lawyers in the Justice Department’s antitrust division in an eff ort to per-
suade the government to bring an antitrust suit against the NFL. Th e AFL 
owners lobbied their senators to take some action, either to urge the Justice 
Department to fi le suit or to have the Senate conduct an antitrust investiga-
tion of its own. Ultimately, the AFL fi led its own antitrust suit against the 
NFL, a suit that would endure for two years, until the AFL lost in 1962, on 
the ground that it had not proven that the NFL intended to destroy the AFL 
when it expanded to Dallas and Minneapolis.   38    During the two years the suit 
was pending, any new antitrust legislation would favor either NFL cities, by 
off ering sports leagues more protection, or AFL cities, by off ering less. Like 
the Continental League, the AFL made it more diffi  cult to reach agreement 
on the details of any plan to address the diff erential treatment of baseball 
and other sports. 

 If the anomaly of baseball’s antitrust exemption could have been consid-
ered on its own, perhaps it would have been possible to reach some legisla-
tive compromise that would have treated baseball like other sports. But the 
antitrust exemption was never considered on its own. It was always linked 
with more complicated questions, particularly broadcasting, team reloca-
tion, and the rise of new leagues. As a result, the baseball anomaly persisted, 
year aft er year, despite the consensus that it should be eliminated.    

  The end of an era   

 Some of these other issues were eventually resolved. Until 1961, each pro-
fessional football team sold television rights on its own, but in 1961 the NFL 
negotiated a league-wide contract with the CBS television network. Th e Jus-
tice Department returned to Judge Grim in Philadelphia, who held that the 
CBS contract was inconsistent with his 1953 opinion. Th e NFL immedi-
ately turned to Congress, joined by the other three major sports, which saw 
Grim’s decision as a threat to their own television contracts. Despite opposi-
tion from the Justice Department and the National Association of Broad-
casters, within two months Congress enacted the Sports Broadcasting Act 
of 1961, which exempted from the antitrust laws agreements like the one 
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between the NFL and CBS, in which professional sports teams pooled their 
television rights and sold them as a single package. Th e act provided that the 
exemption would not apply to any agreement in which the broadcaster was 
prohibited from televising any games in any area, except within the home 
territory of a league member on a day when the team was playing at home. 
At the request of the National Collegiate Athletic Association, another pro-
vision of the act specifi ed that the antitrust exemption would not apply if the 
NFL allowed the telecast of games on Friday nights or Saturdays from sta-
tions located within 75 miles of the site of a college football game taking 
place that day. Once football had suffi  cient fi nancial incentive to separate 
broadcasting from the other antitrust issues it faced, legislation followed 
quickly. Revenue sharing from a league-wide television contract would be 
an important step in the NFL’s rise to surpass baseball as the nation’s most 
popular televised sport.   39    

 Th e issue of competition from new leagues was also put mostly to rest, at 
least for a while. Th e Senators moved to Minneapolis in 1961, but baseball 
promptly placed a new American League team in Washington, also called 
the Senators, in large part to placate the members of Congress who had been 
threatening to withdraw baseball’s antitrust immunity. When the National 
League agreed to add two new teams in 1962, one in New York and the other 
in Houston, the Continental League disbanded. Th e AFL, by contrast, fl our-
ished. It was so successful that the NFL and the AFL reached agreement in 
1966 on a merger of the two leagues. Th e merger was at risk of being att acked 
on antitrust grounds, so the leagues applied to Congress for a statute immu-
nizing them from such att ack. Th e result, obtained in just a few weeks, was a 
law providing that the Sherman Act “shall not apply to a joint agreement by 
which the member clubs of two or more football leagues  . . .  combine their 
operations.”   40    

 By the mid-1960s, a decade had passed since the Supreme Court declared 
that baseball was the only sport exempt from the antitrust laws. Football, the 
most commercially successful of the other sports and thus the one with the 
most to gain from an antitrust exemption, had spent years lobbying unsuc-
cessfully for one. But football had also discovered that for most purposes it 
did not need one. On the two occasions when the NFL had some pressing 
reason to seek antitrust immunity—to sell league-wide television rights in 
1961 and to merge with the AFL in 1966—the league had no trouble se-
curing that immunity from Congress, in narrow statutes tailored specifi cally 



A POL I T ICA L  FOOTBAL L • 167 

to the issue at hand. Th e NFL had every reason to expect that should some 
other need for antitrust immunity arise, another statute would be just as 
easy to get. Back in 1957, when the Supreme Court had allowed Bill Radov-
ich to bring an antitrust suit against the NFL, the league’s owners had wor-
ried about future challenges to the player draft  and the reserve clause. A 
decade later, no such challenges had materialized. None was on the horizon. 
An antitrust exemption had seemed crucial to the NFL’s success in 1957, but 
by 1966 it no longer looked so important. 

 Baseball had also lobbied for a statutory exemption, but baseball’s incen-
tive in that direction was always smaller than football’s because baseball 
already enjoyed the exemption conferred by the Supreme Court. In 1957, 
aft er  Radovich , there was some danger that Congress would take the exemp-
tion away, either in whole or in part, by enacting new antitrust law to cover 
all sports. By 1966, that danger had largely dissipated. Baseball, like football, 
had litt le motive to seek legislation. Th e issue dropped off  the agenda of 
Congress. 

 For a decade, every year had seen the introduction of several bills to 
modify baseball’s antitrust exemption, and sports hearings had been an an-
nual staple of the House and Senate Antitrust Subcommitt ees. Nothing had 
been accomplished. Baseball was still the only sport exempt from the anti-
trust laws. Virtually everyone agreed that this made no sense. Few members 
of Congress, if any, believed that baseball deserved bett er treatment than the 
other sports because it was the national pastime. Yet the anomaly was as 
fi rmly a part of the law as ever.      
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THREE MONTHS OF STATE 

ANTITRUST LAW  

 Th e debates surrounding baseball’s antitrust exemption, from the 1920s 
through the 1960s, had been about whether the sport would be governed by 
 federal  antitrust law. States had antitrust law too, but it had been dormant for 
a very long time. In Illinois, for example, the state legislature had passed an 
antitrust statute in 1891, a year aft er the enactment of the federal Sherman 
Act, but between 1905 and 1960 the state did not fi le a single enforcement 
action under the law. Ohio enacted a similar statute in 1898, but its record of 
enforcement was nearly as sparse. In 1956, when a committ ee of the New 
York Bar Association surveyed antitrust activity in 35 states, it discovered 
that during the previous two decades there had not been  any  suits fi led 
under state antitrust law in 30 of them.   1    State antitrust law existed on paper, 
but in practice it was nearly defunct. 

 If there was one business that could be fertile ground for state antitrust 
law, however, it was baseball, because baseball was immune from federal 
antitrust law. Back in 1922, when the Supreme Court decided  Federal Base-
ball Club , the Court had held that the regulation of baseball was for the 
states, not for the federal government. Later challengers to the baseball mo-
nopoly had not taken up the Court’s implicit invitation to rely on state law, 
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because they had focused instead on overturning  Federal Baseball Club . State 
antitrust law was still lingering on the books, waiting for some litigant with 
the motive and the legal skills to use it. 

 Th at litigant fi nally arrived in 1965. It was the government of Wisconsin, 
which invoked Wisconsin antitrust law in a last-ditch eff ort to prevent the 
Milwaukee Braves from moving to Atlanta.   2    Wisconsin’s suit forced baseball 
to confront a challenge it had not faced for half a century, since the pre–
 Federal Baseball Club  antitrust cases of the 1910s. Th ere was a brief period in 
1966, largely forgott en now, during which the future of baseball was genu-
inely in doubt, because of the threat posed by state antitrust law.    

  The homes of the braves   

 Th e makeup of the National and American Leagues was remarkably stable 
in the fi rst half of the twentieth century. Aft er 1903, when the Baltimore 
Orioles moved to New York to become the Highlanders (later the Yankees), 
there would be no more franchise moves for the next 50 years. By the early 
1950s, much of the population had moved west, but the 16 major league 
baseball teams were still where they had been a half century before. Los 
Angeles, the fourth largest city in the country, had no major league team, 
while Boston and St. Louis, cities with less than half of Los Angeles’s popula-
tion, had two teams each. In an era before commercial air travel was a rou-
tine part of life, teams traveled between cities on trains. Los Angeles and San 
Francisco (the eleventh-largest city, with a population slightly less than Bos-
ton’s) were too far to reach by overnight train. But there were other growing 
cities within a train trip of existing major league teams that lacked teams of 
their own. Th e biggest was Milwaukee. 

 Meanwhile, there were fi ve major league cities with two or more teams, 
and Boston was the smallest of the fi ve. Th e Braves, the city’s National 
League club, were consistently among the worst of the league’s eight 
teams, both in revenue and performance on the fi eld. Between 1901 and 
1952, the Braves fi nished in the top half of the league in per-game att en-
dance only six times, and in the top half of the standings only 13 times. 
Th e team reached the World Series only twice, in 1914 and 1948. By 1952, 
when the Braves fi nished in seventh place and drew fewer than 3,700 fans 
per game, owner Lou Perini had seen enough. In 1953, he moved the 
Braves to Milwaukee. 
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 Th e move rejuvenated the club. In Boston, the Braves had been last in the 
league in att endance, but in brand-new Milwaukee County Stadium they led 
the league in att endance every year between 1953 and 1958. In Boston, they 
had enjoyed very litt le success on the fi eld, but in Milwaukee they fi nished in 
second place three of their fi rst four years, and then they won the National 
League pennant in 1957 and 1958. In 1957, led by a young Hank Aaron, the 
league’s most valuable player, the Braves beat the Yankees to win their fi rst 
World Series since 1914. By moving to Milwaukee, a perennial loser had 
transformed itself into one of the most successful and popular teams in base-
ball. Many Milwaukee residents felt that the city had been transformed 
as well. “Th e National spotlight has been focused on our city because of 
the phenomenal success of the Milwaukee Braves,” exulted the city’s parks 
 commissioner.   3    Milwaukee was in the big leagues. 

 Th e Braves’ change of fortune in Milwaukee opened the eyes of the other 
club owners to the profi ts that could be made from leaving a city with more 
than one team for a city with none. Within a few years the St. Louis Browns 
moved to Baltimore, the Philadelphia A’s to Kansas City, the New York 
 Giants to San Francisco, and the Brooklyn Dodgers to Los Angeles. Before 
1953, there had been fi ve cities with multiple teams, but by 1958 Chicago 
was the only one left . 

 Th e Braves’ newfound success did not last long, however. In 1957 the 
team drew 2.2 million fans to Milwaukee County Stadium, but att endance 
declined every year thereaft er, until it bott omed out in 1962 at 767,000. 
Aft er fi nishing fi rst in 1957 and 1958, the Braves gradually sett led into 
 mediocrity on the fi eld, fi nishing no bett er than fourth aft er 1961. When 
the Braves had fi rst arrived in Milwaukee in the spring of 1953, 15,000 
people had been waiting at the train station to see them. Th ousands of fans 
had driven to the stadium even before the season started, just to sit in the 
seats and stare at the fi eld. “Now, nine years later,” remarked  Sports Illus-
trated , “the long, wild party is over.” As the magazine’s headline put it, there 
was “No More Joy in Beertown.”   4    

 Part of the decline in att endance was simply that the novelty of a major 
league team had worn off , but the real problem was more fundamental. Tele-
vision was becoming an ever more important part of baseball. Th e sale of 
broadcast rights was a growing source of revenue, and television played an 
indispensable role in encouraging att endance by cementing the allegiance of 
local fans by allowing them to follow the team on the road. Milwaukee was 
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smaller than most other major league cities, and its television market was 
disproportionately smaller, because Milwaukee was hemmed in from all di-
rections. To the south, less than a hundred miles away, was Chicago, a city 
with two long-established teams that also broadcast their games on televi-
sion. To the east was Lake Michigan and then the state of Michigan, where 
residents were already watching telecasts of the Detroit Tigers. Th e natural 
television market for a Milwaukee baseball team lay to the north and the 
west, in Wisconsin, Minnesota, and Iowa. But much of that market was 
whisked away in 1961, when the American League’s Washington Senators 
moved to Minneapolis, only 300 miles to the northwest. By 1964, Milwau-
kee had the third-smallest television market among the 20 major league 
teams. Only in Houston, where a new National League team began play in 
1962, and in Kansas City did television broadcasts reach fewer homes. But 
the Houston Colt .45s (later the Astros) and the Kansas City A’s were the 
only teams for hundreds of miles around. Th eir television markets had room 
to grow. Milwaukee had no such prospects.   5    

 Aft er the 1962 season, Lou Perini sold the Braves to a group of investors 
from Chicago led by an insurance executive named William Bartholomay. 
Bartholomay assured fans that he had no intention of moving the Braves to 
another city. “Th is has been and will be a Milwaukee-Wisconsin franchise,” 
he declared in the press release announcing the purchase. “It already has a 
great baseball tradition and we are tremendously pleased to become part of 
it.” But the Braves continued to lose money. By early 1964, the team’s new 
owners had already hired a consulting fi rm to survey other cities. Midway 
through the 1964 season, the Braves announced that they would move to 
Atlanta the following year. As the club’s owners explained to the National 
League, “the economic situation in Milwaukee is untenable.”   6    Th e city of 
Atlanta had a population even smaller than Milwaukee’s, but it was one of 
the fastest growing cities in the country, and it sat at the center of an im-
mense untapped television market encompassing the entire southeastern 
United States. 

 Th e news of the Braves’ impending move was a serious blow in Milwau-
kee. “Many thoughtful businessmen and citizens in this community are sick 
and tired of having our town treated like a backwoods frontier outpost,” com-
plained one local magazine. Milwaukee mobilized as best it could. Local 
business leaders tried to persuade the National League not to allow the 
Braves to move, but the league was unsympathetic. “Th e television and radio 
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rights for Braves’ games would have to produce more revenue,” insisted 
league president Warren Giles, “if a bett er ‘picture’ of a Milwaukee operation 
is to be created.” Th e leaders of the Milwaukee business community off ered 
to buy the Braves from the Bartholomay group to keep them from moving, 
but Bartholomay wouldn’t sell. (One of these local boosters was a young man 
in the car-leasing business named Bud Selig, who would later bring major 
league baseball back to Milwaukee as the principal owner of the Brewers, and 
who would eventually become commissioner of baseball.) When their off er 
to purchase the Braves was declined, they tried to buy the Kansas City A’s and 
move them to Milwaukee, but Charlie Finley, the A’s owner, wouldn’t sell 
either.   7    Wisconsin’s congressional delegation, led by Senator William Prox-
mire and Milwaukee Representative Henry Reuss, repeatedly threatened to 
introduce legislation revoking baseball’s antitrust exemption if the Braves 
were allowed to move.   8    But none of these eff orts paid off . 

 Th e county of Milwaukee was able to buy a litt le time at the end of the 
1964 season by suing the Braves for breach of contract, on the ground that 
the team’s lease for Milwaukee County Stadium did not expire until the end 
of 1965. Th e county persuaded a Milwaukee trial judge to issue a temporary 
restraining order, barring the Braves from applying to the National League 
for formal permission to move until the county’s suit had been decided. 
“Th e very minute they vote to approve this transfer, we’ll slap an injunction 
on everybody,” declared county att orney George Rice. “We’ll chase all these 
fellows down  . . .  and we’ll slap them all in jail, players and all.” Th e league 
capitulated. Club owners voted that the Braves should play in Milwaukee for 
the 1965 season, and then move to Atlanta in 1966.   9    

 Given a year’s reprieve, local offi  cials began to consider whether the law 
might off er a way to force the Braves to remain in Milwaukee permanently. 
Eugene Grosschmidt, chairman of the Milwaukee County Board of Super-
visors, threatened an antitrust suit if the National League allowed the Braves 
to leave. Th e county was prepared to fi le “antitrust litigation in an att empt to 
seek an overruling of the U.S. Supreme Court Case of 1922, with which you 
are all familiar,” Grosschmidt cautioned the owners of National League 
clubs. “While you might have been advised by your respective att orneys that 
the likelihood of this happening is minimal,” he warned, the law had changed 
considerably since the Braves had moved to Milwaukee in 1953. “Th e U.S. 
Supreme Court has overruled the ‘separate but equal’ doctrine on racial 
matt ers; it has broached the thicket and assumed full jurisdiction over 



174 •  THE  BASEBAL L  T RUST

 reapportionment; and it has expanded the doctrine of due process to unher-
alded lengths. Th ese are just a few indicators that the 1922 Decision may not 
survive if a chain of events transpires, requiring a direct assault upon it.”   10    

 Behind the scenes, Milwaukee’s lawyers were far less optimistic. “We do 
not believe that the county would prevail in such an antitrust action,” explained 
John MacIver. “It has been held with virtual uniformity that professional base-
ball is not subject to regulation under the antitrust laws.” Just twelve years 
before, in  Toolson , arguments against baseball’s antitrust exemption had been 
rejected by the Supreme Court, “and we have no reason to believe they would 
be accepted today.” Even if the county was able to convince the Court to over-
rule  Toolson , MacIver advised, a court would be unlikely to order the Braves 
to stay in Milwaukee, because “a court would fi nd damages an adequate 
remedy.” Rudolph Schoenecker, another Milwaukee lawyer, agreed. An anti-
trust suit was almost certain to fail, he predicted, but even if the county won, 
the suit wouldn’t keep the Braves in Milwaukee. Th e city’s best hope was to 
persuade the National League to expand and place a new team in Milwaukee, 
but “any anti-trust proceeding would only serve to antagonize the very people 
who can give us a franchise in the fi rst place. And since the outcome of such 
litigation is so doubtful, there would seem to be no advantage in pursuing that 
course.” When a member of the County Board of Supervisors introduced a 
resolution authorizing the county to bring an antitrust suit against the Braves, 
“the reception was awfully cold,” Schoenecker reported. Th e county decided, 
for the time being, not to sue baseball but rather to att empt to lure some other 
major league team to move to Milwaukee.   11    

 When the county stepped aside, the leaders of the Milwaukee business 
community looked farther afi eld. Th ey turned for advice to the Washington, 
D.C., lawyer Louis Oberdorfer, who had just returned to private practice 
aft er four years as assistant att orney general. (He would later serve many 
years as a federal judge.) Oberdorfer suggested a diff erent legal theory: 
rather than trying to persuade the Supreme Court to overrule  Federal Base-
ball Club  and  Toolson , a suit could be brought against the National League 
under  state  antitrust law, an area of law that neither  Federal Baseball Club  nor 
 Toolson  had explicitly addressed. Bronson La Follett e, Wisconsin’s newly 
elected att orney general, agreed that the state would be the plaintiff  in such 
a suit. Within weeks, the state of Wisconsin fi led suit against the National 
League and its ten clubs, alleging that the Braves’ move from Milwaukee to 
Atlanta would violate state antitrust law.   12    
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 Wisconsin’s suit was not the fi rst against baseball to be based on state anti-
trust law, but it was the fi rst in a very long time. In 1914, Hal Chase had used 
state antitrust law in his successful defense against the White Sox’s suit to pre-
vent him from jumping to the Federal League. Chase persuaded a New York 
trial judge that organized baseball was a monopoly that violated the law of 
New York. Th e following year, when the Federal League fi led its antitrust suit 
against organized baseball, it relied on state antitrust law as well as the federal 
Sherman Act. When the parties reached a sett lement aft er Judge Kenesaw 
Mountain Landis delayed his decision for an entire year, Landis explained 
that he would have ruled in favor of the Federal League, but he never said 
whether he would have based his ruling on state law or federal law. Th e Balti-
more Terrapins’ suit against baseball, the one that reached the Supreme Court 
in 1922, included a state law claim as well as a claim under the Sherman Act, 
but the Terrapins gave up the state law claim when they lost in the Court of 
Appeals, so they could get to the Supreme Court more quickly. Th e Terrapins’ 
suit appears to have been the last one to invoke state antitrust law before Wis-
consin revived the tactic. Danny Gardella’s 1948 suit against baseball was 
based entirely on federal law, as were the suits fi led in the early 1950s by 
George Toolson, Walter Kowalski, and Jack Corbett . Relying solely on federal 
antitrust law made perfect sense at the time, because the conventional wis-
dom was that the Supreme Court would overrule  Federal Baseball Club  and 
hold that baseball was interstate commerce. As a result, no one had tried to 
use state antitrust law as a weapon against baseball in nearly half a century. 

 At the National League’s midsummer meeting in July, league president 
Warren Giles reminded the assembled owners that as part of the deal allow-
ing the Braves to move to Atlanta, both the Braves and the city of Atlanta 
had promised to indemnify the league and its clubs for any liabilities arising 
from the move. Th e Braves and Atlanta, not the league, would be the ones to 
pay if the suit was successful. Th e owners accordingly voted not to revoke 
the permission they had already granted for the Braves to move to Atlanta 
for the 1966 season.   13    Th e stage was set for a batt le in court. 

 Th e lawsuit was a stroke of genius in one sense. In  Federal Baseball Club , 
the Supreme Court had held that baseball was not governed by the federal 
Sherman Act because it was not interstate commerce. Th e implication, 
which would have been clear to all lawyers at the time, was that baseball was 
properly regulated by the states rather than the federal government. In 
basing its suit on state law, Wisconsin had a strong argument that it was 
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doing exactly what the Supreme Court had told litigants to do. In  Toolson , 
the Court had held that baseball was exempt from the Sherman Act because 
such was the intent of Congress. But  Toolson  had said nothing about any 
intent of Congress with respect to state law. Again, by basing a suit on the 
law of Wisconsin, the state could say that it was bringing precisely the kind 
of suit the Court had left  available. 

 But if the strategic decision to rely on state antitrust law was a clever 
one, the suit itself bordered on the absurd. Antitrust law prohibits competi-
tors in an industry from reaching anti-competitive agreements that harm 
customers—for example, agreements to divide up markets by restricting 
where firms can locate. Had baseball been completely free of such 
agreements, any club could have moved to any city at any time, without 
needing the permission of the other clubs, just as in any other industry. If 
antitrust law were applied as strictly as possible, it would have been even 
 easier  for the Braves to leave Milwaukee. It would have been plausible to 
argue that antitrust law prohibited the league from preventing a club from 
changing cities, but it was counterintuitive, at the least, to argue that anti-
trust law  required  a league to prevent a club from changing cities. Th e state 
was standing antitrust law on its head. Th e state contended “that the playing 
of professional baseball violates state antitrust laws,” the Braves’ lawyer 
joked. “So what do they want to do? Th ey want to keep us in Milwaukee 
where we will continue to violate their antitrust laws.”   14    As a logical matt er, 
the suit was hard to understand. 

 Of course, Wisconsin didn’t sue the Braves to clarify the antitrust laws. Th e 
suit was the last weapon available in the batt le to keep the Braves from moving 
to Atlanta. More important than logic, from the state’s perspective, was that 
the suit would be fi led in Milwaukee, where it would be heard by a Milwaukee 
judge. Th e baseball entrepreneur Bill Veeck got right to the point. “I wonder,” 
he mused, “if there is a judge sitt ing on a Milwaukee bench who would want 
to go down in local history as the man who let the Braves depart.”   15       

  Baseball is in trouble   

 Wisconsin’s antitrust suit against the Braves and the National League 
landed in the courtroom of Judge Elmer W. Roller. It was “hardly a friendly 
venue,” recalled Bowie Kuhn, the New York lawyer who represented the 
National League (and who would become commissioner of baseball a few 
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years later). “It soon became apparent to defense counsel that Judge Roller 
had no sympathy for anything we had to say.” Behind the judge’s back, base-
ball’s lawyers referred to him as “Steam Roller.” Before Roller could take 
any action in the case, the city of Atlanta fi led a suit of its own against the 
Braves, in Atlanta. In December 1965, an Atlanta judge ordered the Braves 
to play in Atlanta in 1966 on the ground that if they played anywhere else 
the Braves would breach their contract to use Atlanta’s newly built stadium. 
Judge Roller responded in January with a preliminary injunction of his 
own, ordering the Braves to play in Milwaukee for the 1966 season. Th e 
Braves were now subject to contradictory orders from two hometown 
judges. “You have two states involved and the Braves seem to be under 
orders in both states,” lamented baseball commissioner William Eckert 
( fi gure  7.1  ). “I don’t have an answer for this one.” National League owners 

      
Figure 7.1: Baseball Commissioner William Eckert expresses his happiness with the 
decision of the Wisconsin Supreme Court that baseball did not violate state antitrust law 
by allowing the Braves to move from Milwaukee to Atlanta. At upper left is a picture of 
Atlanta Stadium, the Braves’ new home. BL-689.2009.9, National Baseball Hall of Fame. 
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worried that the confl icting court orders would prevent the Braves from 
playing anywhere at all in 1966, an outcome that would have been fi nan-
cially disastrous for the league.   16    

 Th e trial before Judge Roller began in late February and lasted into early 
April. It produced 7,000 pages of testimony and nearly 600 exhibits. When it 
was over, Roller worked frantically to produce his 175-page opinion before 
opening day of the 1966 baseball season. He missed his self-imposed deadline 
by one day. Roller announced his decision on April 13, the day aft er the Braves 
made their Atlanta debut, a 13-inning 1–0 loss to the Pitt sburgh Pirates. 

 Roller held that the National League and its ten clubs had violated the 
antitrust law of Wisconsin. Th e defendants “have combined and conspired 
among themselves to monopolize the business of Major League profes-
sional baseball within the State of Wisconsin,” he concluded. Th is monopoly 
power “requires the defendants to exercise reasonable control” over the 
business of baseball, and “to follow reasonable procedures in the issuance of 
memberships in the National League.” He determined that the league’s 
decision to allow the Braves to move to Atlanta, coupled with the league’s 
refusal to grant Milwaukee a replacement team, “was an unreasonable exer-
cise of the monopolistic control of the business of Major League profes-
sional baseball,” in violation of Wisconsin law. Th e judge awarded the state 
damages of $5,000 from each club, but more important, he ordered the 
 National League to place a new team in Milwaukee beginning with the 1967 
season. Until the league agreed to do so, he ordered the Braves to play their 
home games in Milwaukee.   17    

 Judge Roller stayed the enforcement of his order pending the defendants’ 
appeal to the Wisconsin Supreme Court, so the Braves remained in Atlanta 
for the time being. But the decision was a serious threat to baseball. For the 
fi rst time since the Hal Chase case of 1914, the organization of the game had 
been held up to the standards of antitrust law, and had been judged illegal. 
“Baseball is in trouble,” intoned the columnist Arthur Daley. Everyone 
expected the case to be appealed, maybe all the way to the U.S. Supreme 
Court. If the higher courts upheld Judge Roller’s application of state anti-
trust law to baseball, the entire structure of the game might have to be torn 
down and rebuilt. Fans of opposing teams had their fun. When the Braves 
traveled to New York to play the Mets a few days later, one spectator hung a 
sign above the Braves’ dugout reading “Beat Atl’waukee, or is it Milwanta?”   18    
Inside the game, however, Roller’s decision was no joke. 
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 Th e lawyers and economists who won the case for Wisconsin celebrated 
their victory. “You have laid the groundwork for what is likely to be a reversal 
of previous Supreme Court decisions,” the economist Robert Nathan pre-
dicted to the lawyer Willard Staff ord. “I should think the League would 
promise the franchise rather than risk the strong prospect of a reversal of 
earlier court decisions on the monopoly aspects of baseball.” Staff ord replied 
that the league and its clubs “have never done anything reasonable yet, so 
possibly the United States Supreme court will have occasion to weigh your 
testimony this winter.”   19    But they both knew that the victory was not yet 
complete. First they would have to defend it in the Wisconsin Supreme 
Court. 

 Th e Wisconsin Supreme Court set the case on an expedited schedule. 
Briefs were fi led in May, oral argument took place in June, and the court 
would issue its opinion in July, as the Atlanta Braves dropped into a tie for 
eighth place in the ten-team National League, fourteen games behind Pitt s-
burgh. Only a bit more than three months would elapse between Judge 
 Roller’s decision and that of the Wisconsin Supreme Court. 

 Th e Braves’ primary argument before the Wisconsin Supreme Court was 
that under  Toolson  and  Radovich , the Supreme Court’s sports antitrust cases 
of the 1950s, baseball was exempt from  all  antitrust law, not just federal anti-
trust law. Back in the 1920s, under  Federal Baseball Club , the Court had 
found that baseball was off -limits to federal regulation because it was not 
interstate commerce. In the 1950s cases, by contrast, the Court rested base-
ball’s antitrust exemption on a decision by Congress not to subject baseball 
to antitrust law. Th at decision, the Braves argued, was evidence of a congres-
sional determination that principles of antitrust law, whether state or fed-
eral, were simply unsuited for baseball. Th e Braves noted that Congress had 
considered sports antitrust bills every year since  Radovich  but had enacted 
none of them, a patt ern that showed, the Braves contended, that Congress 
had no desire to change the status quo. Finally, the Braves’ brief argued, the 
application of state antitrust law would make no sense as a policy matt er. If a 
Wisconsin court could require baseball to place a team in Wisconsin, what 
would prevent courts in other states from doing the same thing? If diff erent 
states imposed diff erent obligations on the game, the result would be chaos. 
Th ere had to be a single, uniform, national antitrust policy with respect to 
baseball. And that policy had already been chosen by Congress: it was to 
leave baseball immune from the antitrust laws.   20    
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 Th e state responded by att acking the fi rst step of this chain of reasoning. 
Congress had never shown any intention to preempt state law, Wisconsin 
argued. Where a federal statute and a state statute came into confl ict, the 
federal statute prevailed, but here there was no federal legislation at all with 
respect to baseball. It was well established that the Sherman Act itself did 
not preempt state antitrust law, the state pointed out, so it was simply incon-
ceivable that the  inapplicability  of the Sherman Act could preempt state anti-
trust law. In  Toolson  and  Radovich , the Supreme Court had said nothing one 
way or the other about state law. Th e only thing the Court had ever said 
about state law and baseball had been back in  Federal Baseball Club , when 
the Court had explained that baseball games “are purely state aff airs” and 
were thus properly regulated by the states. In the absence of any explicit 
statement from either Congress or the Supreme Court that state regulation 
was preempted, the state concluded, the Wisconsin Supreme Court should 
follow the normal presumption that the state was free to regulate.   21    

 Th e case presented the Wisconsin Supreme Court with a diffi  cult legal 
question, but the justices were doubtless aware that they faced a diffi  cult 
political question as well. Th ey all had to run for reelection, with the excep-
tion of Justice Th omas Fairchild, who was nominated to the federal court of 
appeals by President Lyndon Johnson while the case was pending. Fairchild 
remained on the state supreme court while awaiting Senate confi rmation, 
but he knew his future was safe. Th e other six justices had to reckon with the 
possible cost to their careers of allowing the Braves to leave Wisconsin. For 
fi ve of the six, this concern was alleviated by the fortuity that they had been 
elected to the court within the past few years, to serve ten-year terms. Th ey 
would not have to face the voters for several years aft er their decision. But 
this was no protection to the longest serving member of the court, Chief 
Justice George Currie, whose last election had been way back in 1957. He 
would have to run for reelection while the Braves’ case was fresh in the 
voters’ minds. 

 Given the political context, it is something of a surprise that four of the 
seven justices voted to allow the Braves to leave Milwaukee, and that one of 
them was Chief Justice Currie. (It is less of a surprise that Justice Fairchild 
was chosen to write the majority opinion.) Th e Braves’ lawyers could not 
have been heartened by the fi rst few paragraphs of the opinion, because the 
court’s majority agreed with the state that baseball had violated the state’s 
antitrust law. State law followed the federal Sherman Act in prohibiting 
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agreements “in restraint of trade or commerce.” Baseball, the majority 
observed, was built upon just such an agreement, because the American and 
National Leagues “have complete power to control participation in major 
league baseball, and to control the number of teams and the location of their 
home games.” Th e majority determined that the clubs were using this power 
unlawfully, by in eff ect conspiring not to engage in business in Wisconsin. 
Th e “defendants have, by agreement among themselves to transfer the 
Braves, terminated very substantial business activity in Wisconsin, and are 
totally and eff ectively preventing its resumption at the present time,” the ma-
jority declared. “On their face, these facts support a conclusion that there is 
a combination or conspiracy in restraint of trade or commerce.”   22    

 But the four justices in the majority concluded that the state’s antitrust 
law did not apply to baseball. Th ey did not agree as to exactly why: Justice 
Fairchild’s opinion provided two reasons, and explained that neither of them 
was supported by all four justices, but Fairchild did not specify how many 
favored each one. Th e fi rst reason was that Congress, by refusing to legislate 
in the wake of  Toolson  and  Radovich , had shown its intent to immunize base-
ball from all antitrust scrutiny, whether state or federal. Th e “silence of Con-
gress in this context demonstrates congressional recognition that league 
structure and the related agreements and rules are integral parts of baseball 
as it exists, and that the application of the familiar type of antitrust legisla-
tion is inappropriate,” Fairchild held. “We deem it unrealistic to interpret 
these decisions of the supreme court of the United States plus the silence of 
Congress as creating a mere vacuum in national policy, leaving the states free 
to regulate the membership of the baseball leagues.” By not acting, Congress 
had implicitly preempted state antitrust law.   23    

 Th e majority’s second reason for fi nding state law inapplicable was that 
“since baseball operates widely in interstate commerce, the regulation, if 
there is to be any, must be prescribed by Congress.” Th e extent to which 
states could regulate interstate commerce was a very old question of consti-
tutional law, one that was governed by a large and ever-growing number of 
Supreme Court opinions. At bott om, the question was largely about the 
dangers that might result from inconsistent state laws in any given area. 
Some of the justices in the majority were worried that “if Wisconsin can 
reach her problem by application of her antitrust statute, other states would 
have equal standing to apply other types of regulatory rules and proce-
dures,” rules that would presumably favor their home states at the expense 
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of others. Th is sort of inconsistent state regulation of baseball had not arisen 
yet, Fairchild conceded, but it was likely enough to arise in the future that 
“we should not read into the silence of Congress permission for the indi-
vidual states to regulate these matt ers.”   24    

 The three dissenters rejected both rationales. The mere silence of 
 Congress, they argued, “in no way constitutes an expression of intent that 
Congress exclusively occupy the fi eld or that there shall be no control what-
soever.” Th e more natural inference from Congress’s inaction was that the 
states remained free to regulate baseball. Th e majority’s second reason 
posed “a more diffi  cult problem,” the dissenters acknowledged, but in their 
view the Supreme Court had allowed states much more latitude to regulate 
interstate commerce than the majority recognized. State regulation was 
permissible, even if it had incidental eff ects on interstate commerce, so long 
as the state regulated evenhandedly, without preferring local interests. 
“What the trial court has directed is not the curtailment or burdening of 
interstate commerce,” the dissenters insisted, “but its emancipation from 
the monopolistic practices of baseball . . .  . It can hardly be argued that it 
is in the  national interest to preserve a monopoly that may with impunity 
fl out the laws of the state of Wisconsin and injure its citizens and economy.” 
Any burden that might be incidentally imposed on interstate commerce 
was outweighed, in their view, by the salutary effect of controlling this 
 monopoly with state law.   25       

 Wisconsin had lost its case. Baseball was now free from Judge Roller’s 
order requiring it to put a team in Milwaukee for the 1967 season. Perhaps it 
was a coincidence, but once the cloud of litigation was lift ed, the Atlanta 
Braves began playing a lot bett er. Th e day aft er the Wisconsin Supreme 
Court decision was announced, the team was in ninth place. From that day 
forward, they were the best team in the National League, with a record good 
enough to lift  them into fi ft h by the season’s end. For Chief Justice George 
Currie, on the other hand, the future was not so bright. Judicial elections are 
usually not seriously contested, but Currie faced an opponent who missed 
no opportunity to blame him for allowing the Braves to leave Milwaukee. 
Currie lost in a landslide. It was the fi rst time in state history that a sitt ing 
chief justice had been defeated in an election.   26    

 Th e state’s only remaining hope was to persuade the U.S. Supreme Court 
to hear the case. Th e state’s lawyers knew this would not be an easy task, 
because the Court accepts only a small percentage of the cases presented to 
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it. Th ey spent considerable time trying to convince the federal government 
to fi le an amicus brief in support of their petition to the Court. Arlen Chris-
tensen, Wisconsin’s deputy att orney general, fl ew to Washington to meet 
with Donald Turner, the lawyer in charge of the federal Justice Department’s 
antitrust division. Christensen argued to Turner that the federal govern-
ment had a strong interest in ensuring that the states were able to enforce 
their own antitrust laws, only to have Turner respond that the Justice Depart-
ment’s lawyers thought that the Wisconsin Supreme Court had decided the 
case correctly. Th e only amicus support Wisconsin could obtain was from 
Illinois att orney general William Clark, who had no particular interest in 
regulating baseball, but who was charged with enforcing Illinois’s new anti-
trust act and was worried that his own state’s courts would emulate the Wis-
consin Supreme Court and fi nd that congressional silence was enough to 
preempt state antitrust law.   27    

 Wisconsin’s petition emphasized the paradox created by the decision of 
the state supreme court. In  Federal Baseball Club , the U.S. Supreme Court 
had held that baseball had too litt le involvement in interstate commerce to 
be governed by federal antitrust law. But now, the state supreme court had 
held that baseball had too  much  involvement in interstate commerce to 
be governed by state antitrust law. “Baseball thus becomes the only non- 
regulated industry in the United States,” the petition pointed out; the 
game was “completely free to disregard both federal and state antitrust laws.” 
Wisconsin urged the Court to correct this anomaly.   28    

 Th e Supreme Court declined to hear the case, in a manner that raised an 
interesting question of Supreme Court procedure. Th ere are nine justices, 
and the Court’s normal internal rule is that it takes four of them to vote to 
hear a case. Th ree of the justices voted to grant Wisconsin’s petition: Hugo 
Black, William Douglas, and William Brennan. But only eight of the justices 
voted. Abe Fortas, the newest justice, recused himself from the case. Fortas 
had joined the Court only a year before. He had previously been a prominent 
Washington lawyer. He did not explain why he recused himself, but the 
state’s att orneys (some of whom were prominent Washington lawyers as 
well) assumed it was because his former law fi rm had represented the com-
missioner of baseball in other matt ers, and perhaps even in this very case. 
Whatever the reason for it, Fortas’s recusal provided the state’s lawyers with 
one fi nal argument. If it took four out of nine justices to hear a case, they 
contended in the state’s petition for rehearing, then when only eight justices 
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are available, three should be enough to hear a case.   29    But the Court rejected 
this argument as well. Aft er a year and a half of litigation, the case was over. 
Milwaukee had lost the Braves for good. 

 Baseball had escaped one more antitrust challenge, but just barely. For 
three months in the spring and summer of 1966, baseball was governed by 
state antitrust law. And if just one member of the Wisconsin Supreme Court 
had voted diff erently, baseball would have lost the case on appeal as well. 

 What would have happened then? Th e National League would have been 
subject to a court order to place a team in Milwaukee for the 1967 season. Other 
cities desiring major league teams would have been emboldened to fi le antitrust 
suits of their own, claiming that the existing clubs were monopolists who were 
unlawfully conspiring to refuse to do business with them. Players wishing to 
change teams—whether established stars seeking higher salaries or minor 
leaguers hoping to advance in a diff erent organization—would have been mo-
tivated to sue baseball as well. Baseball would have found itself fending off  state 
law antitrust suits from all directions, just as it had to do with federal antitrust 
suits in the wake of  Gardella v. Chandler  in the late 1940s and early 1950s. 

 Had baseball lost in the Wisconsin Supreme Court, on the other hand, 
the prospect of all this litigation would most likely have prompted the U.S. 
Supreme Court to hear the case. In the U.S. Supreme Court, baseball would 
almost certainly have won. If Wisconsin could apply its own antitrust law to 
require the National League to place a team within the state, the other 49 
states would have been able to do just the same. One could easily imagine 
elected offi  cials from Alaska to Florida fi ling copycat suits in order to bring 
major league baseball to their states. What would happen when the Maine 
Supreme Court ordered the National League to put a team in Portland, or 
the Hawaii Supreme Court required the American League to put one in 
Honolulu? Th e constitutional law regarding the extent to which states could 
regulate interstate commerce would have been fl exible enough for the U.S. 
Supreme Court to quash all this silliness before it got started. Any doubt on 
this score would be removed six years later, when the question reached 
the Supreme Court as a side-issue in the Curt Flood case, and none of the 
justices favored the application of state antitrust law. 

 Th e story has an epilogue that also involves state antitrust law. Baseball 
added four new teams in 1969, but because of the Braves’ lack of commercial 
success in Milwaukee, as well as the acrimony created by the litigation, baseball 
bypassed Milwaukee in favor of three cities with smaller populations—San 
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Diego, Seatt le, and Kansas City. (Th e fourth, Montreal, was larger than Mil-
waukee.) Fortunately for Milwaukee, however, the American League’s new 
Seatt le Pilots were so undercapitalized that they could not last more than a 
single season in Seatt le. Bud Selig, who had been one of the leaders of Milwau-
kee’s eff ort to keep the Braves, secured baseball’s approval to purchase the 
Pilots and move them to Milwaukee, where they became the Brewers. Only 
fi ve years aft er the Braves left , Milwaukee had a team again. 

 Now Seatt le had lost a team. Before the 1970 season began, Seatt le, King 
County, and the state of Washington fi led a lawsuit against the American 
League. One of the suit’s two claims was identical to Wisconsin’s suit against 
the Braves: Seatt le contended that the American League had violated Wash-
ington state antitrust law by allowing the Pilots to move to Milwaukee. (Th e 
other claim was a novel one: Seatt le alleged that in various public statements, 
American League offi  cials had promised that a team would play in Seatt le for 
many years to come, that these promises had created a contract between the 
city and the American League, and that the American League had breached 
this contract by permitt ing the Pilots to leave.) Aft er six years of on-again, 
off -again sett lement negotiations, the case went to trial in Everett , Washing-
ton, just outside Seatt le, in 1976. Seatt le’s lawyers presented evidence to a 
jury of Washington residents for four weeks, and that was enough to per-
suade baseball to give in. Th e two sides reached a sett lement, under which 
the American League would place a new team in Seatt le for the 1977 season. 
Th at team, the Mariners, has played in Seatt le ever since.   30          
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THE CURT FLOOD CASE  

 Th e Supreme Court’s most recent and best known treatment of baseball’s 
antitrust exemption was the 1972 case  Flood v. Kuhn . Unlike the previous 
antitrust challenges to baseball, this one was brought by a star player, the 
Cardinals’ center fi elder Curt Flood, who was still near the peak of his career. 
For that reason the case received much more att ention from the press and 
from baseball fans than the earlier antitrust challenges, which had been 
brought by obscure players and by a moribund team in a defunct league. Th e 
outcome, however, was just the same. Th e Court acknowledged that base-
ball’s antitrust exemption was a historical vestige that made litt le sense, but 
once again the Court reaffi  rmed that the exemption was so fundamental a 
part of baseball that it should be overturned only by Congress, not by the 
courts.   1    

  Flood v. Kuhn  was roundly criticized when it was decided, and it has con-
tinued to be mocked ever since. At the time, the veteran sports columnist 
Red Smith called the Court’s decision a “cop-out” and “a disappointment” 
that demonstrated that “this Court appears to set greater store by property 
rights than by human rights.” Th e benefi t of hindsight has scarcely changed 
the prevailing view: the decision has been called “an object lesson in con-
servative principles run amok,” and “an almost comical adherence to the 
strict rule against overruling statutory precedents.”   2    As critiques like these 
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suggest, the case ended up being about much more than a technical point of 
antitrust law. Race, labor relations, and the generation gap of the 1960s—all 
were wrapped up in  Flood v. Kuhn .    

  A piece of property to be bought and sold   

 Curt Flood ( fi gure  8.1  ) is best remembered today for his lawsuit, but before the 
suit he was one of the premier outfi elders of the 1960s. He was a Gold Glove 
winner—one of the three best defensive outfi elders in the National League—
every year between 1963 and 1969. In four of those seven years he led the Na-
tional League in putouts by an outfi elder. Flood hit for much less power than 
the leading National League outfi elders of the era, players like Hank Aaron, 
Willie Mays, and Roberto Clemente, but he fi nished in the top ten in batt ing 
average fi ve times during that span, and he played in three all-star games. 

      
Figure 8.1: Curt Flood, one of the premier outfi elders of the 1960s, fi led an antitrust 
suit against baseball after he was traded from the Cardinals to the Phillies. He lost in 
the Supreme Court, but free agency would come to baseball a few years later. 
BL-5193.70, National Baseball Hall of Fame. 
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 At the end of the 1969 season, when Flood was 31 years old, a veteran of 12 
years with the St. Louis Cardinals, he was traded to the Philadelphia Phillies. 
Being traded to a team in another city had been an occupational hazard for 
baseball players for nearly a century, of course, because of the reserve clause, 
which allowed clubs to control the course of their employees’ careers indefi -
nitely. Th ere were six other players involved in the Cardinals-Phillies trade, in-
cluding the Cardinals’ catcher Tim McCarver and the Phillies’ star fi rst 
baseman Dick Allen. All six moved to a new city and duly reported to their new 
teams, like countless players who had been traded in the past. Flood did not.    

 Instead, Flood did something no star player in the history of the game had 
done since John Montgomery Ward led the player revolt of 1889–1890. He 
challenged the economic organization of professional baseball. With the 
backing of the Major League Baseball Players Association, along with the as-
sistance of Marvin Miller, the Association’s executive director, and Richard 
Moss, the association’s general counsel, Flood retained as his lawyer former 
Supreme Court Justice Arthur Goldberg, who had left  the Court only four 
years before. Goldberg, Miller, and Moss had all worked together at the 
United Steelworkers union in the 1950s, Goldberg as general counsel, Moss 
as Goldberg’s assistant, and Miller as an economist and negotiator. Goldberg 
agreed to represent Flood without charge. “Th e case is of tremendous interest 
to me,” he told Miller, “and I would regard it as  pro bono  work, a public service 
to upset a series of unconscionable rulings that should have been overturned 
by courts a long time ago.” (“Arthur Goldberg for expenses!” Miller exclaimed 
in his memoir. “Th at was like Sandy Koufax pitching for pass-the-hat”).   3    

 Assisted by this high-powered group of advisors, Flood draft ed a lett er to 
baseball commissioner Bowie Kuhn. “Dear Mr. Kuhn,” the lett er began, 

 Aft er twelve years in the Major Leagues, I do not feel that I am a piece of 
property to be bought and sold irrespective of my wishes. I believe that any 
system which produces that result violates my basic rights as a citizen and 
is inconsistent with the laws of the United States and of the several States. 

 It is my desire to play baseball in 1970, and I am capable of playing. 
I have received a contract off er from the Philadelphia Club, but I believe 
I have the right to consider off ers from other clubs before making any 
decisions. I, therefore, request that you make known to all the Major 
League Clubs my feelings in this matt er, and advise them of my availability 
for the 1970 season. 
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   Kuhn responded with a lett er that, while stating the law accurately, was a bit 
tone-deaf to Flood’s grievance and to the players’ increasing dissatisfaction 
with the one-sided labor relationship that had traditionally governed the 
game. Even the lett er’s salutation—“Dear Curt,” in contrast with Flood’s 
“Dear Mr. Kuhn”—drove home the point that the club owners dictated the 
conditions of the players’ employment. “I certainly agree with you that you, 
as a human being, are not a piece of property to be bought and sold,” Kuhn 
began. “Th at is fundamental to our society and I think obvious. However, I 
cannot see its applicability to the situation at hand.” Kuhn reminded Flood 
that he had signed a contract that allowed him to be traded, and that his 
contracts had included such a clause ever since he began playing. “Under the 
circumstances,” Kuhn concluded, “I do not see what action I can take.”   4    Two 
weeks later, Arthur Goldberg and his colleagues fi led an antitrust suit against 
baseball on Flood’s behalf. 

 Flood knew the lawsuit would mean the end of his baseball career, and 
that he would be sacrifi cing a considerable amount of money. His $90,000 
salary in 1969 made him one of the highest paid players in the game. On the 
Cardinals only Bob Gibson earned more, and Gibson was one of the great-
est pitchers of all time. Flood turned 32 in January 1970. His skills had 
already begun to decline, but his lawsuit meant that he would give up at least 
a few more years of baseball. “I knew in advance that the litigation might 
take years,” Flood explained while the suit was still pending. Even if he won, 
he realized, he “could not expect my athletic skills to survive prolonged dis-
use.”   5    Only a player who had already grown disenchanted with baseball and 
who had already contemplated retirement would have made the sacrifi ce. 

 Th e reserve clause had been analogized to slavery for nearly a century, but 
because Flood was the fi rst African-American player to challenge it, Flood’s 
suit took on racial connotations that had not been part of the earlier anti-
trust suits. Flood himself did much to encourage those connotations: he fa-
mously referred to himself as “a well-paid slave” in an interview with Howard 
Cosell that aired on ABC’s  Wide World of Sports . But his suit would have 
acquired cultural resonance as a black-white confl ict even without Flood’s 
help, simply because of the surrounding environment. By 1970, high-profi le 
black athletes in all sports were speaking out against the racial makeup of the 
industry, in which team owners and other powerful offi  cials were typically 
white, while the performers in their employ were increasingly black. At the 
1968 Summer Olympics in Mexico City, Tommie Smith and John Carlos, 
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the gold and bronze medal winners in the 200 meters, raised their fi sts in the 
“black power” salute during the medal ceremony. Muhammad Ali, stripped 
of his heavyweight title for refusing to fi ght in Vietnam, told  Esquire  maga-
zine that boxers “are just like two slaves in that ring. Th e masters get two of 
us big old black slaves and let us fi ght it out while they bet: ‘My slave can 
whup your slave.’”   6    Th e primary legal ground for Flood’s suit, antitrust law, 
had nothing to do with race, but the cultural meaning of the suit was much 
broader than its strict legal basis. 

 While race relations in the world of sport were in the midst of contro-
versy, so too were labor relations, and that change would also have a pro-
found eff ect on the substance and the perception of Flood’s suit. Baseball 
players had sporadically tried to organize since the late nineteenth century, 
with litt le practical eff ect, but that changed in 1966, when the Major League 
Baseball Players Association, under the leadership of new executive director 
Marvin Miller, began acting as a real labor union.   7    In 1968, the Players Asso-
ciation negotiated its fi rst collective bargaining agreement. By 1970 the As-
sociation had obtained the right to impartial arbitration of grievances. Th e 
invigorated Players Association was essential to Flood’s suit in an immediate 
practical sense, in that it provided the funding and the legal expertise that 
allowed the suit to proceed, but it was also important in a less direct way. 
A decade earlier, without the labor consciousness among players that the 
association both embodied and promoted, a player like Flood might never 
have had the confi dence to challenge the reserve clause. 

 Th e association’s executive board, composed of one player representing 
each team, voted unanimously to support Flood’s suit, but the suit was more 
controversial among the players than the vote suggested. Th e Boston Red 
Sox’s star outfi elder Carl Yastrzemski fi red off  a lett er to Miller complaining 
about the vote and threatened in the press to resign from the Players Associ-
ation. Th e pitcher Jim Bunning, one of the most active members of the 
Players Association, initially voted as the Phillies’ representative to support 
Flood’s suit, but soon reconsidered when he contemplated what might 
happen if Flood won. “I believe our support should be withdrawn,” he urged 
Miller. “I believe complete abolishment of the reserve system would be 
harmful to the game of baseball.”   8    Despite such dissent, however, the Players 
Association would continue to back Flood’s suit until the end. 

 Th e lawsuit fi led in January 1970 included three legal theories support-
ing the claim that the reserve clause was illegal. Th e fi rst was that the reserve 
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clause violated the federal Sherman Antitrust Act. Arthur Goldberg and 
his colleagues must have expected that they would lose on this argument 
in the District Court and the Court of Appeals. Th e Supreme Court had 
twice held baseball exempt from the Sherman Act, in  Federal Baseball Club  
and again in  Toolson . But an issue cannot reach the Supreme Court with-
out being litigated up the ladder of lower courts, so the only way to per-
suade the Supreme Court to reconsider its prior opinions was to accept 
losses at the two levels below. Th e second legal theory was that the reserve 
clause violated the antitrust laws of the states in which baseball teams were 
located. Th is was the argument that had lost by a vote of four to three in the 
Wisconsin Supreme Court. It had never been tried out in a federal court, 
so Flood’s lawyers might have hoped for a more receptive audience. Th ey 
had to expect, however, that if they won on this claim in a lower court, 
baseball would appeal, so the issue would get to the Supreme Court win or 
lose. Th e third theory was one that drew on the wider cultural perceptions 
of the lawsuit. Goldberg and his colleagues argued that the reserve clause 
was a form of slavery inconsistent with the Constitution’s Th irteenth 
Amendment and with the federal statutes forbidding involuntary servi-
tude. Although the reserve clause had been colloquially compared with 
slavery almost since the clause’s inception, this was the fi rst time the claim 
had been made in court.   9    

 Th e complaint also included a fourth theory that had nothing to do with 
the reserve clause—an argument that the St. Louis Cardinals, a team owned 
by the Anheuser-Busch beer company, were violating the antitrust laws by 
selling only Anheuser-Busch products at their games, and that the New York 
Yankees, owned by the CBS television network, were violating the antitrust 
laws because CBS was refraining from bidding for the rights to broadcast 
games. Th e complaint alleged that Flood suff ered from both practices: if the 
Cardinals sold other kinds of beer they would earn more money, which 
could be spent on player salaries, and if CBS bid for the rights to broadcast 
games, the cost of those rights would increase, and players like Flood would 
share in the revenues. As it turned out, both allegations were simply wrong. 
Th e Cardinals sold other brands of beer at their games, and CBS had in fact 
bid for broadcast rights. Th is fourth theory was accordingly dismissed at an 
early stage of litigation, leaving only the three arguments at the core of the 
case—that the reserve clause was unlawful under federal antitrust law, state 
antitrust law, and the Th irteenth Amendment.   10    
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 Th e case was assigned to Judge Irving Ben Cooper, who had been a fed-
eral judge since 1962 and a judge in the New York state courts for many 
years before that. He was best known for losing his temper in court and 
screaming at lawyers and witnesses, a habit that led the American Bar Asso-
ciation and the New York County Lawyers Association to oppose his nomi-
nation to the federal bench. “He seemed to have a persecution complex,” 
recalled one of his fellow judges. A lawyer who practiced before him testifi ed 
that she had “seen Judge Cooper screaming in a tantrum on the bench like a 
baby in a high chair.” Cooper promptly scheduled Flood’s case for trial. Th is 
was a puzzling decision, because the purpose of a trial is to resolve factual 
disputes between the two sides, but there were no factual disputes in Flood’s 
case. Both sides agreed about the facts. Th eir disagreement was over the law 
that should govern those facts. Th e most charitable interpretation of Coo-
per’s decision to hold a trial is that he was allowing the two sides to present 
facts that might help the Supreme Court decide whether or not to overrule 
its prior cases on the antitrust exemption. A less charitable but perhaps more 
plausible explanation is that a trial—especially a lengthy trial at which many 
of the witnesses would be famous sports fi gures—would focus public att en-
tion on Judge Irving Ben Cooper.   11    

 Th e lawyers were well aware that the testimony they put on at trial would 
be relevant, if at all, only for the Supreme Court, so they tailored their strat-
egies accordingly.   12    Aft er Flood told his story and Marvin Miller explained 
how the reserve clause worked, the remaining witnesses on Flood’s side 
were all intended to demonstrate that baseball could continue as a profi table 
business even if the reserve clause were modifi ed. Th e witnesses included 
the retired players Jackie Robinson and Hank Greenberg, the economist 
Robert Nathan, the men in charge of the other three major professional 
sports leagues (Pete Rozelle, commissioner of the National Football League, 
J. Walter Kennedy, commissioner of the National Basketball Association, 
and Clarence Campbell, president of the National Hockey League), and 
Alan Eagleson, the executive director of the National Hockey League Players 
Association. Arthur Goldberg and his colleagues were laying the ground-
work for an appeal to the Supreme Court, where one of their arguments 
would be that baseball would suff er no harm if the Court overruled its prior 
cases and held that baseball was governed by the federal antitrust laws. 

 When it was baseball’s turn to present evidence, its lawyers also laid the 
groundwork for a Supreme Court argument, by putt ing on witnesses who 
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testifi ed that they had recently made considerable investments in the game 
in reliance on baseball’s antitrust exemption. Francis Dale, the leader of a 
consortium that had recently purchased the Cincinnati Reds, explained that 
he would not have put his money into the Reds had he anticipated that a 
court might remove the exemption. John McHale, who owned 10 percent of 
the Montreal Expos, said the same about his own investment and added that 
he would not recommend purchasing a baseball team if baseball were to lose 
its exemption. Bob Reynolds, part owner of the California Angels, agreed. 
Th is was testimony that had no bearing on any issue Judge Cooper would 
have to decide. It was the cornerstone of an eventual argument before the 
Supreme Court that it would be unjust to revoke baseball’s antitrust exemp-
tion, in light of the enormous investments that had been made in reliance on 
the exemption’s continued existence. 

 Cooper issued his opinion in August 1970, toward the end of Flood’s fi rst 
season out of baseball. Th e outcome was no surprise. If Cooper had been 
tempted to place baseball under the federal antitrust laws, that temptation 
was removed in July, when the Court of Appeals for the Second Circuit 
(which sat above Cooper in the hierarchy of federal courts) held itself bound 
by the Supreme Court’s prior decisions. Th e occasion was an antitrust suit 
fi led by two American League umpires, who alleged that their fi ring was a 
violation of the Sherman Antitrust Act. “We freely acknowledge our belief 
that  Federal Baseball  was not one of Mr. Justice Holmes’ happiest days,” 
Judge Henry Friendly explained. Friendly also acknowledged “that the 
rationale of  Toolson  is extremely dubious and that, to use the Supreme 
Court’s own adjectives, the distinction between baseball and other profes-
sional sports is ‘unrealistic,’ ‘inconsistent’ and ‘illogical.’” Nevertheless, 
Friendly concluded, “we continue to believe that the Supreme Court should 
retain the exclusive privilege of overruling its own decisions . . .  . While we 
should not fall out of our chairs with surprise at the news that  Federal Base-
ball  and  Toolson  had been overruled, we are not at all certain the Court is 
ready to give them a happy despatch.”   13    In Flood’s case, Cooper quoted 
Judge Friendly’s opinion at length and simply explained that “baseball 
remains exempt from the antitrust laws unless and until the Supreme Court 
or Congress holds to the contrary.”   14    

 Th e state antitrust claim allowed Cooper more discretion, because there 
was no Supreme Court precedent to dictate a result. Here Cooper agreed 
with both of the rationales employed by the majority of the Wisconsin 
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Supreme Court in the Milwaukee Braves’ case a few years earlier. If Con-
gress intended baseball to be exempt from federal antitrust law on the 
ground that the sport had relied on such an exemption for many years, Coo-
per suggested, it would be unlikely that Congress would have intended the 
game to be governed by state antitrust law instead. Even if that were wrong, 
Cooper added, the need for uniform law throughout the United States 
would counsel against allowing each state to apply its own antitrust law as it 
saw fi t. 

 Cooper also rejected the argument that the reserve clause was a form of 
slavery inconsistent with the Th irteenth Amendment and the federal stat-
utes barring involuntary servitude. No one was forcing Flood to play base-
ball, Cooper reasoned. He had every right to retire or to take up some other 
kind of work. He might make less money, but that would be his own choice, 
and it was the lack of choice that was the essential element of slavery. Flood 
had lost the fi rst round. Few could have been surprised. 

 While the case was appealed, Flood returned to baseball, but without 
success. Th e Washington Senators traded three marginal players to the Phil-
lies for Flood, and signed him for one year for $110,000, a very high salary 
for the era. Flood desperately needed the money. Aft er a year out of baseball, 
however, his skills and his physical condition had deteriorated too much. 
Aft er managing only seven singles in thirteen games, he retired for good. 

 While Flood fl oundered on the fi eld, the Court of Appeals affi  rmed Judge 
Cooper’s decision in all respects. Baseball’s exemption from federal antitrust 
law may have been illogical, Judge Sterry Waterman wrote, but only the 
Supreme Court or Congress could revoke it. State antitrust law could not 
govern baseball either, because of the dangers of inconsistent state com-
mands. “We readily acknowledge that plaintiff  [Flood] is caught in a most 
frustrating predicament which defendants [baseball] have zealously seized 
upon with great perspicacity,” Waterman noted. “On the one hand, the doc-
trine of stare decisis binds the plaintiff  because of an initial holding that 
baseball is not ‘interstate commerce’ within the Sherman Act, and, on the 
other hand, aft er there have been signifi cant changes in the defi nition of 
‘interstate commerce,’ he is now told that baseball is so uniquely interstate 
commerce that state regulation cannot apply.” But that dilemma was the 
fault of the Supreme Court, Waterman concluded, and the Supreme Court 
was the only court with the power to correct it. Th e reserve clause was not 
slavery, the Court of Appeals concluded, because Flood had the option not 
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to play. Judge Leonard Moore supplemented the court’s short opinion with 
a lengthy concurrence in which he traced the history of baseball and the 
antitrust exemption, in order to argue that the exemption should remain in 
place. Baseball had acquired “such a national standing that only Congress 
should have the power to tamper with it,” Moore declared. “If baseball is to 
be damaged by statutory regulation, let the congressman face his constitu-
ents the next November and also face the consequences of his baseball 
voting record.”   15    

 Th e stage was fi nally set for the Supreme Court to reconsider baseball’s 
antitrust exemption, but Arthur Goldberg and his colleagues fi rst had to 
persuade the Court to hear the case. Th at task was even more diffi  cult than 
usual in the fall of 1971, because Justices Hugo Black and John Harlan, both 
gravely ill, retired in September. Both would die before the end of the year. 
Th eir successors, Lewis Powell and William Rehnquist, would not be con-
fi rmed until January, so the Court had to work with only seven justices. It 
takes the vote of four justices for the Court to hear a case, which meant that 
Flood needed four of seven rather than the usual four of nine. He got four, 
but just barely. When the initial vote was taken, only two justices—William 
Douglas and William Brennan—wanted to hear the case.   16    Douglas circu-
lated a draft  of a dissenting opinion from the decision not to hear the case, in 
which he emphasized how much the law had changed since  Federal Baseball 
Club . Congress had not spoken, he acknowledged, but, he insisted, “I do not 
see how the unbroken silence of Congress can prevent us from correcting 
our own mistakes.”   17    Douglas’s draft  dissent was enough to persuade Warren 
Burger and Byron White to change their minds and become the third and 
fourth votes to hear the case. Baseball’s antitrust exemption would come 
before the Court one more time.    

  Retrospective operation   

 No one outside the Court knew which justices had voted to hear the case 
and which had not, and the Court’s personnel had turned over almost com-
pletely in the nineteen years since  Toolson , so the outcome was impossible to 
predict. William Douglas was the only justice remaining who had partici-
pated in  Toolson , and he had sided with the majority in reaffi  rming baseball’s 
antitrust exemption, so baseball’s lawyers may have erroneously counted 
him as a vote in their favor. On the other hand, just a few months earlier 
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Douglas had taken two actions that seemed to point in the opposite direc-
tion. In January, Douglas had been the only member of the Court to dissent 
from the decision not to hear the  Salerno  case, the umpires’ antitrust litiga-
tion against baseball. In March, Douglas had issued an in-chambers opinion 
in favor of the 21-year-old basketball star Spencer Haywood. Haywood had 
signed a contract with the Seatt le SuperSonics of the National Basketball 
Association, in violation of an NBA rule that prohibited teams from signing 
any player less than four years aft er his high school class had graduated. 
When the NBA threatened to disallow the contract, Haywood fi led an anti-
trust suit against the NBA alleging that the rule amounted to an unlawful 
group boycott  under the Sherman Act. Th e trial court granted a preliminary 
injunction allowing Haywood to play for the SuperSonics while the litiga-
tion proceeded. When that injunction was stayed by the Court of Appeals, 
Haywood appealed to Justice Douglas for an order lift ing the stay and rein-
stating the injunction. (Individual justices have the authority to decide such 
matt ers, and Douglas was the justice with responsibility for the Ninth Cir-
cuit, which included his home state of Washington.) Douglas ruled in favor 
of Haywood and lift ed the stay. “Th e decision in this suit,” he wrote, “would 
be similar to the one on baseball’s reserve clause which our decisions 
exempting baseball from the antitrust laws have foreclosed.” He explained 
his view that “this group boycott  issue in professional sports is a signifi cant 
one.”   18    Strictly speaking, Douglas’s decision was a narrow procedural ruling 
preserving the status quo pending litigation. Its only eff ect was to allow Hay-
wood to play for the SuperSonics in the 1971 playoff s. (As it turned out, the 
SuperSonics did not qualify for the playoff s. Haywood and the NBA sett led 
their lawsuit shortly aft er Douglas’s decision.) To lawyers reading the tea 
leaves, however, Douglas’s opinion, combined with his interest in hearing 
the  Salerno  case, must have suggested that Douglas was willing to reconsider 
the baseball precedents. 

 William Brennan was the only other Justice who had been in offi  ce long 
enough to have participated in  Radovich , the 1957 case declining to extend 
the antitrust exemption to football. Brennan had been one of the dissenters 
in  Radovich ; he would have treated football and baseball identically. But that 
knowledge off ered litt le insight into whether Brennan would be willing to 
overrule the Court’s baseball cases. Byron White was the only justice who 
had been in the sports business: he was a star running back in the NFL for 
three years before entering the Navy during World War II. White’s career 
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provided litt le guidance as to his views in the  Flood  case, however. He might 
have been expected to have sympathies for professional athletes, but he 
might just as well have been thought to have some att achment to the tradi-
tions of professional sports, one of which was the reserve clause. Some of 
the other justices were baseball fans, none more so than Harry Blackmun, 
who kept a baseball encyclopedia behind his desk and loved to talk about 
the game.   19    Again, though, this was scant guidance, because one could 
 simultaneously be a fan of players and of the larger world of organized base-
ball, and those instincts would pull in opposite directions. In trying to 
handicap the case, the lawyers were in the dark. 

 Flood’s lawyers had to make two basic points in their argument. Th e easy 
one was to show that baseball was clearly a form of interstate commerce, a 
big business like any other, and that the Court’s 1922 decision to the con-
trary in  Federal Baseball Club  was thus no longer correct. Th e much more 
diffi  cult point in Flood’s argument was to persuade the Court that it would 
be possible to subject baseball to the antitrust laws, aft er the game had been 
exempt for so long, without unfairly harming the club owners. Arthur Gold-
berg and his colleagues accordingly devoted much of their brief to arguing 
that the owners had not truly relied on the exemption in making invest-
ments in the game. “Upon what have Baseball investors actually ‘relied’?” the 
brief asked. It was hardly reasonable for team owners to believe that a 1922 
decision meant they need not worry about engaging in anticompetitive 
practices half a century later. Th ere was always a chance that either Congress 
or the Court would apply the antitrust laws to baseball. All that an investor 
could rely upon, the lawyers contended, was his estimate of baseball’s ability 
to lobby Congress to preserve the exemption. But “wishful thinking about 
lobbying skill, however well-advised, is simply not ‘reliance’ in a jurispru-
dential sense,” the brief argued. “It is opportunism.”   20    

 Removing the exemption, the brief continued, would not harm the 
owners in any event, because the game could be just as successful without 
such severe restrictions on a player’s freedom to choose his employer. Th e 
other professional sports were all subject to the antitrust laws, and they were 
doing just fi ne. Indeed, the brief noted, two of the owners of baseball teams 
were simultaneously investors in professional football teams, in Cincinnati 
and Los Angeles, despite their awareness that football, unlike baseball, was 
governed by antitrust law. As Goldberg and his colleagues concluded this 
section of the brief, “so much for ‘reliance.’”   21    
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 As a fi nal att ack on the claim that it would be unfair to revoke the antitrust 
exemption now, aft er the owners had made investments in reliance on it, 
Flood’s brief argued that the Court could provide that its decision would 
have prospective eff ect only—that is, that the Court had the power to hold 
that only baseball’s future actions, not anything done in the past, would be 
governed by antitrust law.   22    Th e lawyers had to tread lightly here, because 
the argument opened up a fundamental question about the nature of the 
legal system, one that the Court was unlikely to be eager to address. If a court 
could announce a change in the law that would take eff ect only in the future, 
did that mean that judges were making the law? 

 Th e traditional conception of the judge’s role was that judges  found  the 
law. Th ey did not make it. As the eighteenth-century English judge William 
Blackstone put it, in the classic formulation of this view, a judge was “not 
delegated to pronounce a new law, but to maintain and expound the old 
one.” Judges sometimes had to overrule past decisions that no longer made 
sense, but it followed from this idea of the judge’s role that in such cases the 
judge was not  changing  the law, but merely elaborating a bett er under-
standing of what the law had always been. Th e most well known statement 
of this conclusion was again from Blackstone. “Th e subsequent judges do 
not pretend to make a new law, but to vindicate the old one from misrepre-
sentation,” Blackstone explained. “For if it be found that the former decision 
is manifestly absurd or unjust, it is declared, not that such a sentence was  bad 
law , but that it was  not law .” Th e logical implication was that when a court 
overruled a past decision, the new understanding of the law would apply to 
everyone, even to people who had taken actions in reliance on the old un-
derstanding. Court decisions applied retroactively to conduct that took 
place before the decisions had been announced. “I know of no authority in 
this court to say that  . . .  decisions shall make law only for the future,” Justice 
Oliver Wendell Holmes declared in 1910. “Judicial decisions have had retro-
spective operation for near a thousand years.”   23    

 Over time, however, this traditional view came under pressure from a 
couple of directions. Lawyers gradually came to think of judges not as fi nders 
of law but as interstitial makers of law, fi lling in the gaps where legislatures 
had failed to provide a rule. Meanwhile there were always occasional cases in 
which courts held that new rules would not apply retroactively, because it 
seemed unfair or impractical to apply them to conduct that had taken place 
when the rule was diff erent. By the mid-twentieth century, it was clear that 
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in exceptional cases courts had the power to change the law prospectively. In 
a 1969 case, for example, the Supreme Court determined that a municipal 
utility had issued bonds in an unconstitutional manner, because the bond 
issue had been approved by an electorate restricted to people who paid 
property tax. Many other utilities had issued bonds in just the same way. To 
declare all those bonds void, and thus valueless, would have been a hardship 
to all the people who had purchased them. Th e Court accordingly declared 
that “we will apply our decision in this case prospectively.” Th e general rule, 
the Court explained, was that “where a decision of this Court could produce 
substantial inequitable results if applied retroactively, there is ample basis in 
our cases for avoiding the injustice or hardship by a holding of nonretroac-
tivity.” Th e Court did the same with some of its major criminal procedure 
decisions of the 1960s. To give full retroactive eff ect to the new requirement 
of  Miranda  warnings, for instance, would have been to reverse the convic-
tions of thousands of criminals who had been found guilty before  Miranda  
warnings were invented. Rather than opening up the prisons, the Court held 
that  Miranda  would be applied prospectively only.   24    

 Curt Flood’s lawyers argued that the Court could do the same with base-
ball’s antitrust exemption. If the obstacle to abolishing the exemption was 
that club owners had made irreversible investments in reliance on it, they 
suggested, the appropriate response was to abolish the exemption prospec-
tively. Th e lawyers must have realized, however, that they were skating on 
thin ice. To change the law prospectively was to drop all pretense that judges 
were fi nders rather than makers of law, and that was still a bit uncomfortable 
for a profession whose formal discourse required judges to speak and write 
as if they were merely discovering a law that already existed. Worse, the cases 
applying new rules prospectively normally applied them to the parties in the 
case. What was “prospective” about prospective overruling was that the new 
rule would not be applied to  others  who had relied on it. Flood’s lawyers 
were urging something even more out of step with the traditional judicial 
role—that the Court should change the law and not even apply that change 
to the past conduct of the parties before it. Th at looked and felt like legisla-
tion, not statutory interpretation. It was not clear whether the Court even 
had the power to do what Flood’s lawyers were asking. Th e authority given 
to federal courts by the Constitution has always been interpreted to mean 
that federal courts cannot decide abstract questions or hypothetical cases. If 
the Court announced a rule but did not apply that rule to the parties before 



THE  CURT  F LOOD CASE   • 201 

it, would the Court improperly be deciding an abstract question? Th ere was 
no obvious answer.   25    Th e suggestion that the Court could overrule  Federal 
Baseball Club  and  Toolson  prospectively sounded like a simple one, but there 
was quicksand just below its surface. 

 Most of Flood’s brief was taken up with the argument that the Court 
should abolish baseball’s exemption from federal antitrust law. Th e lawyers 
devoted only a few pages to the other issue in the case, whether baseball was 
subject to state antitrust law, and they abandoned their third argument, that 
the reserve clause was a form of slavery. Th e slavery claim had fared miser-
ably in the lower courts, and its prospects at the Supreme Court were no 
bett er. Th e success of the state antitrust claim depended in large part on the 
success of the federal claim. If the Court decided to stick with its view that 
Congress intended baseball to be exempt from federal antitrust law, the 
Court would also be likely to fi nd that Congress did not intend baseball to 
be governed by state antitrust law instead. On the other hand, if the Court 
could be persuaded that baseball should be governed by federal antitrust 
law, Flood would win the case, and there would be litt le need to obtain a 
ruling that state law applied as well. Th e lawyers nevertheless repeated the 
arguments they had made in the lower courts. Congress had never expressed 
any intention to insulate baseball from state law, they pointed out. Nor 
would state antitrust law be an insupportable burden on interstate com-
merce, they contended, because there was no evidence that the law of one 
state would come into confl ict with the law of another.   26    

 Th e brief concluded with a rhetorical fl ourish invoking the abandoned 
slavery argument. Although Flood’s claim “has not been rested in this Court 
on the national policies against slavery and peonage cited below, these pol-
icies do add urgency to his suit,” the lawyers declared. “For it is not right for 
this country to tolerate in any area of its national life, and perhaps particu-
larly in what professes to be its national sport, arrangements which deny 
human beings the dignity and freedom guaranteed all Americans by Consti-
tution, statute, and our ideals. Th e time has come to bring the national sport 
into the national mainstream.”   27    

 Baseball countered with two primary arguments, one old and one new. 
Th e old one was that baseball had relied on the antitrust exemption in 
building the game. In the years since  Toolson , the clubs had continued “to 
invest millions of dollars in player contracts  . . .  to build private stadiums and 
enter into long term leases on public stadiums  . . .  to acquire new franchises 
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at costs reaching ten million dollars each  . . .  and to make numerous other 
commitments, all in reliance upon baseball’s antitrust exemption and in par-
ticular upon the validity of baseball’s reserve system.” To whisk away the ex-
emption now, aft er all this investment, would be to upset the sett led 
expectations of those who fi nanced the game. “Th e fact is,” baseball’s brief 
insisted, “that nothing could be more central to investor concern than base-
ball’s antitrust status.” Meanwhile the exemption had no adverse conse-
quences for antitrust policy in any other business, baseball pointed out, 
because the Court had been careful to limit the exemption to baseball. As 
Congress had repeatedly considered changing the law in this area, but had 
never done so, the brief argued, the logical inference was that Congress ap-
proved of the status quo. A change in the law now, aft er all these years, would 
“directly threaten the very structure of the game. Almost every traditional 
element” of baseball “would be vulnerable to costly and disruptive litiga-
tion.” Only Congress could bring about orderly change, the brief concluded, 
because “there is no technique of prospective overruling” that would not 
subject baseball to retroactive liability.   28    

 Th e new argument was that baseball’s antitrust exemption had another 
basis, apart from the Court’s decisions in  Federal Baseball Club  and  Toolson . 
Now that baseball players had formed an eff ective labor union and were en-
gaging in collective bargaining, baseball argued, federal labor law exempted 
the reserve clause from antitrust scrutiny because it was a mandatory sub-
ject of collective bargaining and because the union had agreed to it in the 
most recent contract. Having consented to the reserve system in negotiating 
the contract, baseball’s brief contended, the players could not turn around 
and challenge the system as a violation of antitrust law. Th e point was ampli-
fi ed by the Yale law professor Ralph Winter in an article published just as the 
briefs were being fi led. An employee who was a member of a labor union 
could not complain that he was denied the opportunity to negotiate an indi-
vidual employment contract, Winter pointed out; that was precisely the 
function of a union, to bargain on behalf of all the employees together. Th is 
was an argument with particular resonance for Arthur Goldberg, not just 
because he had spent most of his career as a union lawyer, but because only 
a few years before, toward the end of his short tenure as a Supreme Court 
Justice, he had writt en the leading opinion making this very point. Baseball’s 
lawyers were able to throw his words right back at him. Goldberg had 
declared that “collective bargaining activity concerning mandatory subjects 
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of bargaining under the Labor Act is not subject to the antitrust laws.” Th e 
history of federal labor policy made clear, Goldberg had writt en, “that Con-
gress intended to foreclose judges and juries from roaming at large in the 
area of collective bargaining, under cover of the antitrust laws, by inquiry 
into the purpose and motive of the employer and union bargaining on 
mandatory subjects.”   29    One can almost hear baseball’s lawyers chuckling as 
they used Goldberg’s own words as a weapon against his client. 

 Baseball’s brief wound up with a short treatment of the state antitrust 
issue. The brief endorsed both rationales of the Wisconsin Supreme 
Court—that Congress intended baseball to be exempt from all antitrust 
law, not just federal law, and that allowing each state to regulate as it saw fi t 
would result in chaos. “In fact,” baseball noted, “there has never been any 
state antitrust regulation of baseball.” Wisconsin had been the only state to 
try, “and that att empt spawned nothing but confl ict and disruption.” Regu-
lation had to be uniform, baseball’s lawyers argued, and the only way to 
achieve uniformity consistent with the intent of Congress was to exempt 
baseball completely.   30    

 Baseball’s labor argument got under Arthur Goldberg’s skin. “Th e realis-
tic view of the matt er,” he complained to a friend, “is that the Baseball 
Owners are not willing to bargain on the reserve clause at all but are using 
the argument in the hope of retaining their immunity under the antitrust 
laws.” He grumbled that “the Owners know full well that the players are un-
willing to strike on the issue, and, as a result, collective bargaining on the 
subject would be futile.” His reply brief focused primarily on what it 
described as “the so-called labor exemption,” which Goldberg insisted had 
no bearing on the legality of the reserve clause. “Could United States Steel, 
for example, compel the Steelworkers to negotiate over a proposal that open 
hearth men be forbidden to seek employment with any other steel company, 
anywhere in the world?” the brief asked. “Could IBM obligate its engineers 
to negotiate over a proposal that they forego—for life—the alternative of 
employment with any other employer of engineers anywhere in the world?” 
Of course not, Goldberg argued, because the reserve clause was without 
parallel in any other labor context. Nor had the players’ union agreed to it, 
the brief declared; the reserve clause had been imposed on the players long 
before the union even existed. “Th e reserve clause is an indentured servi-
tude,” Goldberg concluded. Until it was declared unlawful, “it will continue 
to be a blight upon our national sport.”   31    
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 Oral argument took place at the Supreme Court in late March 1972. Th e 
players were preparing for what would be the fi rst work stoppage in baseball 
history, over the method by which the club owners funded the players’ pension. 
Th e strike would last throughout the fi rst two weeks of April, causing each team 
to miss between six and nine games, until the owners capitulated. Curt Flood 
had retired from baseball. He was working in a bar on the island of Majorca, off  
the coast of Spain. Th e argument was Arthur Goldberg’s return to the Supreme 
Court, seven years aft er stepping down to become U.S. ambassador to the 
United Nations. Goldberg’s presence “presented a litt le bit of a problem for the 
Court,” Justice Blackmun recalled many years later. “How do we address 
Mr. Justice Goldberg? Do we call him Mr. Justice, and if we do, is that an act of 
disfavor to the people on the other side, because it gives him a title. We can’t call 
him Arthur, although, among ourselves, we’re always on a fi rst name basis. So I 
think we all ended up being rather neuter and spoke only of addressing him as 
counsel, or something like that.”   32    Chief Justice Warren Burger used a clipped 
“Mr. Goldberg” to indicate that the argument should begin.   33    

 Goldberg gave one of the worst performances anyone present had ever 
seen. Like Curt Flood, his best years were behind him. Th e purpose of oral 
argument is to provide a succinct statement of why one’s side should win 
and to answer the justices’ questions, but Goldberg wasted most of his al-
lott ed 30 minutes with a halting, bumbling account of the facts of the case, 
while the Court looked on in puzzled silence. “Lincolnesque brevity and 
tight organization are not Goldberg’s fortes,” joked one journalist. “In the 
time it took him to wind up and throw the fi rst pitch his half-hour inning was 
over.” Justice Brennan cringed in embarrassment for his friend and former 
colleague. “Too much time on facts,” Justice Blackmun wrote in his notes. 
When the Court fi nally began to ask Goldberg questions, as much out of 
sympathy as a desire to learn the answers, Goldberg was unable to provide 
coherent responses. “It was one of the worst arguments I’d ever heard—by 
one of the smartest men I’ve ever known, in the sett ing where he should 
have been a super advocate,” recalled his co-counsel Daniel Levitt . “It was 
like he choked.” Goldberg ( fi gure  8.2  ) knew it. He told Blackmun aft erwards 
that he would never argue in the Supreme Court again.   34       

 Baseball’s argument, presented by Bowie Kuhn’s former law partner Louis 
Hoynes, was far more professional. Hoynes provided a short summary of 
baseball’s argument, fi elded questions from the justices, and sat down. Un-
like Goldberg, Hoynes had helped his client’s cause. 
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 When the argument was over, the justices retreated to their conference 
room to discuss the case. Th ere was nothing left  for the lawyers to do but 
wait for a decision.    

  A sentimental journey   

 At their conference, the justices spoke in the traditional order of seniority.   35    
Warren Burger declared that “ Toolson  is probably wrong,” but he did not 
indicate whether he thought the Court should overrule it. Burger oft en 
annoyed his colleagues by waiting to state his views until the others had spo-
ken, so that he could vote with the majority and keep the prerogative of 
assigning the majority opinion. (Th e job of assigning the opinion custom-
arily falls to the senior justice in the majority.) William Douglas was the fi rst 
to cast a clear vote. In his view the Sherman Act should govern baseball, 
because “baseball, football, and basketball should be treated alike.” Douglas 

      
Figure 8.2: Former Supreme Court justice Arthur Goldberg represented Curt Flood in 
his antitrust suit against baseball. His appearance before his former colleagues did not 
go well. A720-5, Lyndon Baines Johnson Library. 
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had been part of the  Toolson  majority, but, as he later explained, “I have lived 
to regret it.”   36    William Brennan agreed. He had dissented in  Radovich , he 
reminded his colleagues, and was willing to overrule  Toolson  and subject 
baseball to federal antitrust law. Pott er Stewart was the fi rst to side with 
baseball. “Congress knew about this and did nothing,” he argued. Th e “omis-
sion is not inadvertent. Th is is tantamount to an explicit congressional ex-
ception of baseball from the antitrust laws.” Stewart wanted to “leave it to 
Congress to decide.” Byron White and Th urgood Marshall quickly agreed 
with Stewart. Aft er six Justices had spoken, the vote was three for baseball, 
two for Flood, and one, Burger, still on the fence. 

 Harry Blackmun, the next to speak, had not yet come to a fi rm view. Black-
mun was only in his second year on the Court. A chronically insecure man, he 
referred to himself as “old number three” because President Nixon had nomi-
nated him only aft er the Senate rejected Nixon’s two previous nominees, 
Clement Haynsworth and G. Harrold Carswell. Back in 1922, when the Court 
decided  Federal Baseball Club , “baseball was a sport, not a business,” Blackmun 
declared. “Today it is a business.” He was certain that it would be “intolerable 
to apply state laws,” but he was not sure whether federal antitrust law should 
apply. He tentatively voted that baseball should retain its antitrust exemption. 
Lewis Powell then provided a surprise: he announced that he could take no 
part in the case, because he owned stock in Anheuser-Busch, the company that 
owned the St. Louis Cardinals.   37    With the vote at four to two in baseball’s 
favor, Powell’s recusal created the possibility of a tie, if Warren Burger and Wil-
liam Rehnquist sided with Flood. But Rehnquist voted for baseball. Twenty 
years earlier, as a law clerk to Justice Robert Jackson when the Court decided 
 Toolson , Rehnquist’s instinctive preference had been to keep antitrust law out 
of baseball, and that view had not changed.   38    “Congress has had the chance to 
act and has not,” he explained. He would “affi  rm on  Toolson .” Rehnquist was 
the fi ft h vote to reaffi  rm baseball’s antitrust exemption. With the result no 
longer in doubt, Burger must have astonished his colleagues when he cast his 
vote for Flood. Th e tally was fi ve to three in favor of baseball. 

 Stewart, the senior justice in the majority, assigned the opinion to Black-
mun ( fi gure  8.3  ). Th is may have been because Blackmun was the most tenta-
tive of the fi ve justices in the majority. If Blackmun were to change his mind, as 
he might aft er reading an opinion worded too strongly by another justice, there 
would no longer be a majority. Th en again, the justices all knew Blackmun was 
a big baseball fan, and Stewart may simply have been doing Blackmun a favor 
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by lett ing him write on a topic in which he had a great interest. Blackmun him-
self thought so. Many years later he told an interviewer that he had been 
assigned the opinion “because I had probably talked too much baseball during 
the discussion.” Stewart thought the best way to handle the case was to follow 
the strategy the Court had used twenty years earlier in  Toolson . “Harry, do it 
very briefl y,” he told Blackmun. “Write a per curiam and we’ll get rid of it.”   39    

 Blackmun did the opposite. Aft er weeks of work, he informed Stewart 
that he was about to circulate a lengthy opinion. “I must confess to you that 
I have done more than merely follow  Toolson  with a bare peremptory para-
graph,” he told Stewart. “Th e case, for me, proved to be an interesting one, 
and I have indulged myself by outlining the background somewhat exten-
sively.”   40    Blackmun, like the other justices, oft en delegated the task of writing 
opinions to his law clerks, but this one he handled himself. 

      
Figure 8.3: Justice Harry Blackmun, a lifelong baseball fan, began the Supreme 
Court’s opinion in  Flood v. Kuhn with a long and idiosyncratic history of the game, in 
a section of the opinion so embarrassing that two of his colleagues refused to join it. 
LC-USZ62-60137, Prints and Photographs Division, Library of Congress. 
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 Blackmun’s opinion began not with the usual statement of the facts of the 
case, but rather with a long, rhapsodic, and highly idiosyncratic history of 
baseball, writt en in a style rarely seen in judicial opinions. He started with 
the 1846 game in Hoboken, New Jersey, that is sometimes considered the 
origin of the sport. He moved on to the fi rst successful professional team, 
the Cincinnati Red Stockings, in 1869, the formation of the National League 
in 1876, and a variety of other milestones. In the portion of the opinion that 
would att ract the most criticism, Blackmun recalled “the many names, cele-
brated for one reason or another, that have sparked the diamond and its 
environs and that have provided tinder for recaptured thrills, for reminis-
cence and comparisons, and for conversation and anticipation in-season 
and off -season.” His fi rst draft  then listed the names of 74 former players, in 
no apparent order. Most, like Ty Cobb and Babe Ruth, were well known. 
Others, including Fred Snodgrass and Hans Lobert, were not. Th ey had 
been interviewed in Lawrence Ritt er’s  Th e Glory of Th eir Times , a then-recent 
bestseller about the early days of baseball. “Th e list seems endless,” Black-
mun exclaimed. When it was over, he provided references to some of the 
literature about baseball. In footnotes, he included parts of a poem by Grant-
land Rice and all of Franklin Pierce Adams’s  Baseball’s Sad Lexicon , the poem 
with the famous line “Tinker to Evers to Chance.” Blackmun concluded this 
introductory section of the opinion by mentioning “all the other happen-
ings, habits, and superstitions about and around baseball that made it the 
‘national pastime.’” Most court opinions are straightforward applications of 
the law to the facts, but the long fi rst part of  Flood v. Kuhn  was an ode to 
baseball.   41    

 Th e rest of Blackmun’s opinion was more conventional. Once he had 
demonstrated his love for baseball, Blackmun described the facts giving rise 
to Flood’s lawsuit. He marched through the Court’s precedents, from  Fed-
eral Baseball Club  to  Toolson  to  International Boxing Club  to  Radovich . He 
summarized the legislative proposals that had all died in Congress. Finally, 
aft er many pages of preliminary material, he reached the legal issue the 
Court had to decide. “Professional baseball is a business and it is engaged in 
interstate commerce,” Blackmun declared. Its exemption from the antitrust 
laws was “an exception and an anomaly.” Nevertheless, “the aberration is an 
established one,  . . .  one that has survived the Court’s expanding concept of 
interstate commerce. It rests on a recognition and an acceptance of base-
ball’s unique characteristics and needs.” Congress had repeatedly considered 
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legislation that would have applied antitrust law to baseball, but had not 
enacted any of it. “Congress as yet has had no intention to subject baseball’s 
reserve system to the reach of the antitrust statute,” Blackmun wrote. “Th is, 
obviously, has been deemed to be something other than mere congressional 
silence and passivity.”   42    

 Blackmun then turned to the crux of the case. “Th e Court has expressed 
concern about the confusion and the retroactivity problems that inevitably 
would result with a judicial overruling of  Federal Baseball ,” he noted. “It has 
voiced a preference that if any change is to be made, it come by legislative 
action that, by its nature, is only prospective in operation.” Baseball’s lawyers 
had convinced Blackmun that it would be unfair to take the antitrust exemp-
tion away aft er team owners had made investments in reliance on it. “Th e 
slate with respect to baseball is not clean,” Blackmun observed. “Indeed, it 
has not been clean for half a century . . .  . We continue to be loath, 50 years 
aft er  Federal Baseball  and almost two decades aft er  Toolson , to overturn 
those cases judicially when Congress, by its positive inaction, has allowed 
those decisions to stand for so long and, far beyond mere inference and im-
plication, has clearly evinced a desire not to disapprove them legislatively.” 
Th e Court would accordingly “adhere once again to  Federal Baseball  and 
 Toolson .” Blackmun acknowledged the oddity that only baseball, but no 
other sport, was exempt from antitrust law. “If there is any inconsistency or 
illogic in all this, it is an inconsistency and illogic of long standing that is to 
be remedied by the Congress and not by this Court,” he concluded. “If we 
were to act otherwise, we would be withdrawing from the conclusion as to 
congressional intent made in  Toolson  and from the concerns as to retrospec-
tivity therein expressed.”   43    

 Blackmun’s opinion quickly disposed of the remaining issues. He agreed 
with the lower courts that baseball could not be governed by state antitrust 
law, because of the need for nationwide uniformity and the policy he had 
already imputed to Congress of exempting baseball from antitrust scrutiny. 
Th e Court’s decision to reaffi  rm the exemption meant that it did not need to 
consider baseball’s argument that the reserve clause was a mandatory sub-
ject of collective bargaining and was thus exempt from antitrust law on that 
ground.   44    

 Some of Blackmun’s colleagues were appalled—not with the opinion’s 
legal analysis, which was unobjectionable, if plodding and longwinded—
but with the paean to baseball that occupied the opinion’s fi rst several pages. 
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Byron White offered what he called a “gentle suggestion that you omit 
Part I.” Blackmun declined. In the fi nal published version of  Flood v. Kuhn , 
White pointedly noted that he joined all of Blackmun’s opinion except Part 
I. Warren Burger switched his vote to side with baseball, but he too refused 
to join Part I. “In part one of that opinion I indulged in a sentimental journey 
of the history of baseball,” Blackmun later recalled. “Two of my colleagues 
wouldn’t join part one. And I think they thought perhaps it was beneath the 
dignity of the Court to indulge in a sentimental journey about baseball.” 
Other members of the Court had some fun with Blackmun’s list of great 
players of the past. Pott er Stewart, who was from Cincinnati, called Black-
mun to ask why he had not included the Reds’ pitcher Eppa Rixey. “You 
know what a famous player he was for the Cincinnati Reds,” Stewart joked. 
“If you will add him, I’ll join your opinion.” Blackmun added Rixey. As a 
prank, one of Rehnquist’s clerks suggested the pitcher Camilo Pascual, who 
had recently retired aft er a long career with the Washington Senators and 
Blackmun’s beloved Minnesota Twins. Blackmun decided Pascual was not 
suffi  ciently distinguished. Th e always-polite Lewis Powell told Blackmun 
that he had “read with fascinated interest your splendid opinion. It is a classic 
summary of the history of organized baseball which will delight all old 
fans—as it did me. I had no idea you were such an expert on the game.”   45    

 William Douglas circulated a sharp dissent a few days later, with some 
thinly veiled mockery of Blackmun’s opinion. “Th e benefi ciaries of the  Fed-
eral Baseball Club  decision are not the Babe Ruths, Ty Cobbs, and Lou 
Gehrigs,” Douglas observed, referring to three of the fi rst seven players on 
Blackmun’s list. “Baseball is today big business that is packaged with beer, 
with broadcasting, and with other industries . . .  . Th e owners, whose records 
many say reveal a proclivity for predatory practices, do not come to us with 
equities. Th e equities are with the victims of the reserve clause.” Douglas 
called  Federal Baseball Club  “a derelict in the stream of the law that we, its 
creator, should remove. Only a romantic view of a rather dismal business 
account over the last 50 years would keep that derelict in mid-stream.” He 
did not need to say who he was accusing of holding a “romantic view” of 
the game.   46    

 Th e author of a proposed majority opinion normally makes changes to it 
aft er seeing a draft  of a dissenting opinion, but in Blackmun’s next draft  he 
made litt le eff ort to respond to Douglas’s dissent. Instead, he worked on his 
list of baseball immortals. His fi rst draft  had listed 74 players, but his  second 
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added 12 more, including Eppa Rixey and 11 others he decided were wor-
thy of inclusion, such as Dizzy Dean and Left y Grove. Blackmun would 
further refi ne his list at each stage of the publication process. Th e slip opin-
ion published in June would include an eighty-seventh player, the catcher 
Moe Berg, who had an undistinguished baseball career but a successful 
record as a spy in the Second World War. Berg had recently died, and Black-
mun had read his obituary in the  New York Times . By the time the offi  cial 
version of the opinion was published, Blackmun added an eighty-eighth 
player, Jimmie Foxx.   47    

 Th e most widely known story about Blackmun’s list of players turns out 
not to be true. In  Th e Brethren , their 1979 behind-the-scenes look at the 
Supreme Court, Bob Woodward and Scott  Armstrong reported that Th ur-
good Marshall had protested the absence of African-American players, and 
that Blackmun responded by adding Jackie Robinson, Roy Campanella, and 
Satchel Paige. In fact, all three were on Blackmun’s original list. Long before 
major league baseball reached Blackmun’s home state of Minnesota, he had 
watched Campanella play for the minor league St. Paul Saints, and he had 
seen Robinson play for the Brooklyn Dodgers.   48    

 Blackmun did have one lifelong regret about an omission from the list. 
He had forgott en the Giants’ great Mel Ott . For the rest of his career, Black-
mun kept a gift  from his law clerks in his offi  ce—a Mel Ott  baseball bat, 
mounted in a glass case, with a small plaque reading “I’ll never forgive 
myself.” Blackmun’s list of players would be a conversation starter every-
where he went. “I can go to Chicago,” he explained, “and somebody will 
come up and say, ‘I read your list of the great heroes of baseball, but why 
didn’t you include Joe Zilch?’ And then we’d have a conversation going as to 
why I didn’t include Joe Zilch.” When he retired, Blackmun cited  Flood 
v. Kuhn  as his favorite of the many opinions he authored on the Supreme 
Court. “Th at was the most fun in working it up,” he recalled. “A lot of fun.”   49    

 Th urgood Marshall had originally voted in baseball’s favor, but he 
changed his mind aft er reading the opinions writt en by Blackmun and 
Douglas. He circulated a dissenting opinion of his own, in which he empha-
sized the unfairness of the reserve clause. “To non-athletes it might appear 
that petitioner [i.e., Flood] was virtually enslaved by the owners of major 
league baseball clubs who bartered among themselves for his services,” 
Marshall noted. “But athletes know that it was not servitude that bound 
petitioner to the club owners; it was the reserve clause.” Like Douglas, 
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Marshall took a barely concealed swipe at Blackmun’s ode to the game. 
“Americans love baseball as they love all sports,” Marshall wrote. “Perhaps 
we become so enamored of athletics that we assume they are foremost in 
the minds of legislators as well as fans. We must not forget, however, that 
there are only some 600 major league baseball players. Whatever muscle 
they might have been able to muster by combining forces with other ath-
letes has been greatly impaired by the manner in which this Court has iso-
lated them. It is this Court that has made them impotent, and this Court 
should correct its error.” Marshall would have overruled  Federal Baseball 
Club  and  Toolson , but he would not have declared Flood the winner of the 
case. Rather, he wanted to send the case back to the lower courts, so that 
they could determine whether the collective bargaining agreement 
between the players and the owners constituted a new reason for exempt-
ing baseball from antitrust scrutiny.   50    

 Justice White had also initially voted in baseball’s favor, but he too began 
to waver aft er seeing Blackmun’s draft  opinion. Had White changed his mind 
like Marshall, and had all the other votes stayed the same, White would have 
provided the fi ft h vote to overrule  Federal Baseball Club  and subject baseball 
to the antitrust laws. Th e other justices waited anxiously throughout May 
to learn what White would do. Finally, near the end of the month, he 
 announced that he would stick with his original vote.   51    

 White’s decision resulted in four fi nal votes for baseball and three for 
Flood, with Burger, whose initial vote was for Flood, yet to declare his fi nal 
vote. Had Burger stuck with his original vote, Marshall’s switch would have 
yielded a 4–4 tie. In such cases, the Court’s practice is to affi  rm the decision 
of the lower court but to publish no opinion. A tie in  Flood v. Kuhn  would 
have been, in eff ect, an invitation for another player to fi le an identical suit, 
in the hope that Powell would sell his Anheuser-Busch stock and provide a 
fi ft h vote. Near the end of the Court’s term, however, Burger announced that 
he had changed his mind as well. “I have grave reservations as to the correct-
ness of  Toolson ,” he explained in a short concurring opinion. But “the error, 
if such it be, is one on which the aff airs of a great many people have rested for 
a long time.” It would be unfair to the owners, in Burger’s view, to change the 
rules of the game aft er they had made investments in reliance on those rules. 
“Th e least undesirable course now,” he concluded, “is to let the matt er rest 
with Congress.”   52    With Burger’s change of heart, there was a fi ve to three 
majority in favor of retaining baseball’s antitrust exemption.    
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 When the Court published the opinions in  Flood v. Kuhn  in June 1972, much 
of the press coverage focused on the novelty of Blackmun’s paean to the game, 
which was the easiest part of the opinion for non-lawyers to understand. Th e 
reviews were mixed. Blackmun’s opinion was “a long recital about Th e Game, 
Th e Game, Th e Game, and the Apple Pie Americanism of it,” complained Shir-
ley Povich, the  Washington Post  sports columnist. “Th e message should have 
been coming through to Flood, wherever he was: baseball is a grand game, 
and the likes of Curt Flood should not be rocking the boat with gripes about 
the reserve clause and baseball’s exemption from the antitrust laws.”   53    

 Th e reaction within baseball, from both sides, was far more muted. Com-
missioner Bowie Kuhn called the decision “constructive in its recognition that 
baseball has developed its present structure in reliance on past court decisions.” 
But Kuhn knew that in the future, the fate of the reserve clause would depend 
less on antitrust law than on the outcome of collective bargaining with the 
newly powerful Players Association. “I am confi dent,” he declared, “that the 
players and the clubs are in the best position to determine for themselves what 
the form of the reserve clause should be.” Reaction from the players was much 
the same. “Th e ruling doesn’t make a lot of diff erence,” insisted the pitcher Milt 
Pappas, who was the union representative for the Chicago Cubs. “What we are 
still going to seek at the meeting table is an agreement that will give veteran 
players some freedom in negotiating.”   54    Owners and players alike were aware 
that they were entering a new era. For Curt Flood, tending bar in Majorca, the 
decision was litt le more than a reminder of the world he had left  behind. 

 Flood’s lawyers were angry; they thought they had deserved bett er. “Th e 
Supreme Court screwed us,” Jay Topkis complained to Arthur Goldberg. 
“I’m afraid that the sad fact is that nothing that today’s Court does is terribly 
likely to surprise me.” Goldberg replied that he too “was not surprised at the 
result in Flood’s case although”—here he got in a dig at Blackmun—“I did 
expect bett er opinion writing.”   55    Aft er almost three years of work, they had 
not changed the law one bit.    

  The business and the game   

  Flood v. Kuhn  did not change the law, but it would have some indirect longer-
run eff ects on the legal climate surrounding professional sports. 

 With the benefi t of hindsight, it is even clearer that Harry Blackmun exer-
cised poor judgment when he let himself get carried away by his love for 
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baseball. His opinion “reads like a catechism of the virtues of baseball,” one 
law professor wrote shortly aft erwards, and this kind of criticism has never 
let up. “Th e Court seemed to become mired in the cultural mystique of base-
ball,” another commentator lamented, to the point where the Court treated 
baseball as “a revered and unique institution that should be beyond judicial 
tampering.” Blackmun’s mistake, one critic suggested, was that he “confused 
the  business  of baseball with the glorious  game  of baseball, the national pas-
time wrapped in legend and myth.” Judges are oft en criticized for poor 
craft smanship, but the critique of Blackmun’s opinion in  Flood  is something 
more. Blackmun is pilloried, not just for exhibiting poor form, but for lett ing 
his exuberance for the game cloud his analytic judgment. Th e criticism is 
not merely that Blackmun prefaced a court opinion with an ode to baseball, 
but rather that he could not keep the ode separate from the rest of the opin-
ion. As the sports law specialist Paul Weiler put it, “whatever the legal  reasons 
for the Supreme Court’s decision to preserve baseball’s unique exemption 
from antitrust law, a crucial motivating factor was the special place that base-
ball has long occupied in American life.”   56    Th e critique is that Blackmun and 
the other justices in the majority were not applying the normal process of 
legal reasoning, which would have led them to rule for Flood, but instead 
chose to reaffirm the antitrust exemption  because  of baseball’s special 
cultural status. 

 Harry Blackmun’s romanticism about baseball’s past had a particular cul-
tural valence that made this sort of criticism even sharper. Blackmun was an 
older white man, just like the club owners. His imagined Elysian days of 
baseball involved no labor strife, no disputes over money, no problems of 
race relations—just the purity of the game on the fi eld. It was precisely the 
view of baseball taken by the club owners in their public relations, when 
they argued that the 1960s generation of players—brasher, blacker, less 
willing to submit quietly to authority—were pulling the game off  its pedes-
tal with their crass demands. (Th is was why it was so easy to believe the 
untrue story that Blackmun had omitt ed African-American players from his 
original list of greats.) Th is nostalgia for simpler days was no more accurate 
coming from Blackmun than from the owners. Players and club owners had 
been fi ghting over money, sometimes in court, ever since the middle of the 
nineteenth century. When  Flood v. Kuhn  arrived at the Supreme Court, 
baseball was in the midst of a half-economic, half-cultural batt le between an 
older generation of white owners and younger generation of players, some 
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of the best of whom were non-white. Blackmun’s opinion thus made it 
 appear as if the Court had ruled against Flood because the justices sympa-
thized with the owners in this broader generational struggle. 

 As a result, the antitrust exemption appeared even more dubious aft er 
 Flood v. Kuhn  than before. Normally a court opinion provides justifi cation 
for a statement of the law, but Blackmun’s opinion did the opposite: it pro-
vided reasons for doubt. Baseball’s antitrust exemption now seemed to rest 
on the nostalgia of elderly men for the glory days of the national pastime 
rather than on any defensible legal basis. 

 Had Blackmun done what Pott er Stewart asked him to do and writt en a 
short opinion simply explaining why the Court would not overrule its 
prior cases, the reaction to the case would likely have been very diff erent. 
Such an opinion would have acknowledged that the exemption rested on 
an outdated understanding of interstate commerce, but it would have 
emphasized that large investments had been made over many years in reli-
ance on that understanding and that courts lacked the power to make 
purely prospective changes in the law. Th e opinion would have explained 
that only Congress could change the law in a way that avoided retroactively 
harming the club owners. Not everyone would have agreed with that con-
clusion, of course, but it would have been a respectable argument that 
would not have been open to the same sort of ridicule as the opinion 
Blackmun actually wrote. 

 Why did Harry Blackmun exhibit such poor judgment? Perhaps he 
merely wanted to share with readers his love for baseball, but that seems an 
insuffi  cient explanation. Other justices have found other avenues for ex-
ploring their interests—books, speeches, journal articles, and the like. A 
more complete answer might take account of Blackmun’s insecurity and his 
aspirations. When he got the assignment in  Flood v. Kuhn , Blackmun was 
very early in his career on the Supreme Court. Years later, he still had strong 
memories of feeling a need to prove himself worthy of the appointment. In 
 Th e Brethren , Woodward and Armstrong report that Pott er Stewart was 
embarrassed by Blackmun’s opinion. Blackmun was asked about that in 
1995, the year aft er he retired, and he responded that although Stewart 
would not admit having said so, “it would not have been out of character for 
him to make the statement. I think Pott er was always critical of me from the 
very beginning, to a degree. I don’t know whether he thought I was inca-
pable of being on the Court or shouldn’t be there or what.”   57    
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 Blackmun was likely to have been feeling especially insecure in the 
spring of 1972, because he was struggling to write the Court’s opinion in 
 Roe v. Wade , which had been argued the previous December. Th ings were 
not going well. When he circulated his fi rst draft  in  Flood , Blackmun had 
already been wrestling with the  Roe  opinion for nearly fi ve months. A 
couple of weeks later, when he fi nally shared his fi rst draft  of  Roe  with his 
colleagues, they were disappointed with the quality of his work. Th e 
Court eventually decided to order reargument in  Roe , so Blackmun had 
several more months to work on it.   58     Flood  must have provided Blackmun 
with a welcome respite from his troubles with the constitutional law of 
abortion. Th e case gave him a chance to show himself to be an erudite 
person who deserved to be a Supreme Court justice. He knew a lot about 
the history of baseball, certainly more than most judges, and perhaps he 
saw the case as his opportunity to shine. If that was his aim, however, he 
fell far short. 

 At the Players Association meeting a few weeks later, Marvin Miller dis-
cussed the case with the assembled players. “We were all aware when the 
case was fi led that it would be a diffi  cult task to have the Court reverse its 
earlier decisions in baseball,” he explained. “If the composition of the 
Court had not changed so radically since the fi ling of the case, Flood would 
almost certainly have won.”   59    Miller was probably wrong. While the law-
suit was climbing the ladder of courts, three new justices had joined the 
Supreme Court. Two of them, Harry Blackmun and William Rehnquist, 
had been part of the fi ve-justice majority. Th e third, Lewis Powell, had re-
cused himself. Th ey had replaced Abe Fortas, John Harlan, and Hugo 
Black. Black had authored the Court’s opinion in  Toolson , so he would have 
been unlikely to have sided with Flood. Harlan, who joined the Court aft er 
 Toolson , had dissented in  Radovich , with an opinion declaring that it was 
up to Congress rather than the Court to alter the antitrust status of base-
ball. He too would have been unlikely to vote for Flood. Fortas had no 
record at all in sports antitrust cases, because he served on the Court for 
only four years before a scandal forced him to resign. Flood would prob-
ably have lost even if Richard Nixon had not been able to appoint so many 
new justices. 

 Miller found a bright spot in the litigation, however, and here he would 
be proven right. “It would be a mistake to conclude that nothing was ac-
complished by the  Flood  case,” he told the players. “Th e case itself and the 
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discussion which has taken place because of it has served to educate not 
only the public but also many of those in baseball, and has made the situa-
tion ripe now for appropriately changing the reserve system.” Th e players 
nodded in agreement.   60    Th e law aft er  Flood v. Kuhn  was just the same as the 
law before, but the climate of labor relations was not. Before long, the 
Players Association would mount a new legal challenge to the reserve 
clause, this time with more success. Curt Flood’s ultimate infl uence would 
not be due to anything he accomplished himself but rather to what his 
 example inspired others to accomplish.          
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THE END OF THE RESERVE 

CLAUSE  

 Th e saddest aspect of Curt Flood’s quest for free agency is that only three 
years aft er he lost in the Supreme Court, baseball players obtained exactly 
what Flood had been denied—the right to choose their employers. Free 
agency came to baseball, not because a court declared the reserve clause un-
lawful, but because an arbitrator determined that the clause meant some-
thing diff erent from the way players and owners alike had understood it for 
a century. Rather than binding players to their clubs for life, the arbitrator 
decided, the clause bound players only for the season aft er their contracts 
expired. Th e decision revolutionized baseball. When players gained the 
power to sell their services to the highest bidder, their salaries skyrocketed. 
Curt Flood never enjoyed the benefi t of these changes. He was a few years 
too old. 

 Th e primary function served by baseball’s antitrust exemption, for nearly 
a century, had been to insulate the reserve clause from antitrust att ack. All 
three of the Supreme Court cases involving the exemption, and most of the 
debates over the exemption in Congress, had been about the reserve clause 
and whether it should be held up to the standards of antitrust law. To 
understand how the meaning of the antitrust exemption changed in the late 
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twentieth century, one fi rst has to understand how the reserve clause could 
disappear with the exemption still in place.    

  A life sentence   

 Th e decline of the reserve system had its origin in a seemingly innocuous 
provision of the 1970 collective bargaining agreement between the owners 
and the Players Association. Before then, disputes between teams and 
players had always been resolved by the commissioner, who was appointed 
by the owners and could be expected to take their side. Th e 1970 collective 
bargaining agreement established a new grievance procedure in which the 
fi nal decision-maker would be a panel of three arbitrators, one chosen by the 
owners, one by the Players Association, and the third by the agreement of 
the fi rst two arbitrators. Th is sort of impartial arbitration had long been the 
norm in agreements between big employers and large labor unions. Marvin 
Miller, the executive director of the Players Association, was familiar with it 
from his many years with the steelworkers’ union. In sports, though, arbitra-
tion was a novelty. “I reluctantly went along,” Commissioner Bowie Kuhn 
recalled in his memoirs. “Provisions of this kind were commonplace in 
American collective bargaining agreements and could not realistically be 
resisted by sports managements.”   1    

 Th e opportunity to present grievances to an impartial arbitrator opened 
a new route for att acking the reserve system. Th e precise language of the 
reserve clause in player contracts had changed many times over the years, 
but the gist of it was always the same. It was a one-year club option to renew 
the player’s contract for the following year. Th e clause did not explicitly give 
the club further options to renew the contract again in succeeding years. 
Both sides had always assumed, however, that the renewed contract would 
include all the same provisions as the original one, including the one-year 
club option to renew. Th e eff ect of this assumption was to make the reserve 
clause one that would repeat perpetually, year aft er year, for the duration of 
a player’s career. It took the fresh eyes of an outsider like Marvin Miller, 
with a background in labor unions rather than in baseball, to wonder 
whether it would be possible to challenge this assumption and to argue that 
the clause should instead be interpreted as a single one-year option that did 
not repeat in subsequent years. Such a challenge would have been pointless 
before 1970, because the fi nal authority to interpret the terms of player 
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contracts rested with the commissioner, and the commissioner would have 
been certain to take the view that the reserve clause was perpetual. But with 
the chance to present the argument to an arbitrator, there was a possibility 
of change. 

 Miller began advising players who were having salary disputes with their 
clubs to refrain from signing contracts. Instead, he suggested, they should 
force the clubs to exercise the one-year option to renew, and then, at the end 
of that year, att empt to persuade an arbitrator that the clubs no longer had 
any right to prevent them from playing elsewhere. Over the next few years, 
several players pursued this strategy part of the way, but then signed con-
tracts at salaries considerably higher than their clubs had originally been 
willing to pay. Th e fi rst was the Oakland pitcher Vida Blue, who had earned 
$14,500 in 1971, when he had been named Most Valuable Player in the 
American League. Blue threatened to sit out the 1972 season unless the A’s 
paid him more than their fi nal off er of $50,000. His lawyer argued that this 
tactic would make Blue a free agent, capable of signing with any club, when 
he returned to baseball in 1973. In May 1972, more than a month into the 
season, the A’s fi nally capitulated and agreed to a package totaling $63,000.   2    

 Similar cases followed soon aft er. Th e St. Louis catcher Ted Simmons 
played half the 1972 season without a contract before the Cardinals acceded 
to his demands for 1972 as well as a substantial increase in salary for 1973. 
Stan Bahnsen, a pitcher for the White Sox, did not sign a 1973 contract until 
June. Nine players began the 1974 season without contracts for that year, 
including stars like Sparky Lyle of the Yankees and Bobby Tolan of the 
Padres. Lyle pitched nearly all of 1974 under the renewal of his contract for 
the previous year. Th e Yankees avoided a test case of the reserve clause by 
signing Lyle to a two-year contract on the very last day of the season. Tolan 
did the same: on the fi nal day of the 1974 season he signed a contract for 
1974 and 1975 at a much higher salary than he had received in 1973.   3    

 Th e owners’ repeated concessions suggest that they were nervous that an 
arbitrator might adopt the Players Association’s view of the reserve clause as 
a single one-year option rather than a perpetually repeating series of op-
tions. Th ey were willing to pay higher salaries to a handful of players in order 
to avoid the risk of losing lifetime control of all players. It bears emphasizing, 
though, how sharply the Players Association’s new interpretation of the 
reserve clause diverged from established practice. For a century, players and 
owners alike had understood the clause as a perpetually renewing series of 
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options that bound players to their teams for their entire careers. In  Flood 
v. Kuhn , the most prominent recent example, all of Flood’s arguments had 
been based on this assumption. Th e Supreme Court’s opinions, both the 
majority opinion and the dissents, had likewise assumed that the reserve 
clause lasted for Flood’s entire career. Aft er all, why would Flood have gone 
to the trouble of fi ling an antitrust suit if he could have become a free agent 
simply by playing for one season without a contract? If the reserve clause 
was merely a single one-year club option, why was it that no player in the 
history of the game had ever played out his option year and become a free 
agent? Th e owners may have been nervous about how an arbitrator would 
interpret the reserve clause, but Marvin Miller and the Players Association 
could not have had as much confi dence in their interpretation as their public 
comments suggested, because they knew how big a change it represented. 

 Th e owners might have been able to put off  a decision on the issue for sev-
eral more years by continuing to reach sett lements, one by one, with players 
who declined to sign new contracts. But the fi rst dent in the reserve system 
came in 1974 from an unexpected direction. It was not due to any deliberate 
action on the part of a player, but rather to the incompetence of an owner. 
Charlie Finley, the longtime owner of the Oakland A’s, had a well-deserved 
reputation for cheapness and irrationality. “He had few redeeming features as 
far as I was concerned,” Kuhn recalled. “One more like him and I would have 
gone to work for Marvin Miller.”   4    One of Finley’s players was the pitcher Jim 
“Catfi sh” Hunter, who was midway through a career that would end in the Hall 
of Fame. In 1974, Hunter would win the Cy Young award as the American 
League’s best pitcher. His contract that year called for him to be paid $50,000 
in current salary and, for tax reasons, an additional $50,000 in payments to an 
insurance company for the purchase of an annuity that would begin paying out 
several years later. It was not until the middle of the 1974 season that Finley 
fi rst realized that the payments to the insurance company would not be a de-
ductible business expense for the A’s until Hunter began receiving payments 
from the annuity, and that the A’s would not have the use of the money in the 
interim. Finley refused to buy the annuity. Th e Players Association fi led a griev-
ance on Hunter’s behalf, in which it asserted that Hunter’s contract was termi-
nated by the A’s breach and that Hunter had accordingly become a free agent. 

 Finley had clearly breached his contract with Hunter. Th e only real point 
in contention was the consequence of that breach. Did it terminate Hunter’s 
contract, as the Players Association contended, or did it merely obligate 
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Finley to pay to the insurance company the $50,000 he had wrongly with-
held, as baseball argued? Before 1970, a grievance of this nature would have 
been decided by the commissioner. If Kuhn still had had that power in 1974, 
he would have ordered Finley to buy the annuity, but he believed that termi-
nating Hunter’s contract was too harsh a punishment. “To forfeit the con-
tract,” he insisted, “was like giving a life sentence to a pickpocket.”   5    But the 
owners had bargained away Kuhn’s authority four years earlier. 

 Hunter’s case went to an arbitration panel composed of Marvin Miller for 
the players, baseball’s chief negotiator John Gaherin for the owners, and 
Peter Seitz as the neutral third arbitrator. Th e same three arbitrators would 
decide all the baseball grievances of 1974 and 1975. Although their decisions 
were nominally taken as a group, Miller always sided with the players and 
Gaherin with the owners, so in practice Seitz was the sole decision-maker. 
He was an experienced labor arbitrator, nearly 70 years old, who had de-
cided cases in a wide range of industries, including professional baseball and 
professional basketball. Th e question of the appropriate remedy for an 
employer’s breach of a contract was not a new one to him. In fact, the issue 
had arisen in another baseball case Seitz heard only ten days before the 
Hunter case, a grievance fi led by the Players Association on behalf of Mike 
Corkins, a relief pitcher for the Padres. In Corkins’s case, the Players Associ-
ation alleged that the Padres had failed to reimburse Corkins for approxi-
mately $300 in travel expenses and that as a result Corkins had the right to 
terminate his contract and become a free agent. Seitz agreed that the Padres 
had breached Corkins’s contract, and he recognized that the standard player 
contract provided for the termination of the contract in the event of a breach, 
but he concluded that terminating the contract would be too drastic a 
remedy for such a minor mistake. “Where the parties, as in this case, ex-
pressly provide for forfeiture, it is the duty of the decision-makers to respect 
and apply such provision,” Seitz acknowledged. “However, in doing so it 
seems appropriate and desirable to apply the forfeiture provisions strictly 
rather than liberally. Surely, it was not intended that a forfeiture of contract 
rights would result from trivial or insignifi cant violations.” Seitz ordered the 
Padres to reimburse Corkins for his travel expenses, but he refused to declare 
the contract terminated. Before he even heard Catfi sh Hunter’s case, Seitz 
had already drawn a distinction between trivial and important breaches of 
contract, and he had made clear that he would fi nd contracts terminated 
when breaches were important enough.   6    
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 In the Hunter case, Seitz began by noting that the terms of the standard 
player contract were very clear. Th e contract provided that when a club 
defaulted on one of its obligations, the player was to give the club writt en 
notice of the default, and if the club failed to cure the default within 10 days, 
“the Player may terminate this contract.” Hunter’s lawyer had given Finley the 
required writt en notice, and Finley had not purchased the annuity he was 
supposed to buy. “Faced with such clear and unequivocal provisions,” Seitz 
concluded, “the Arbitration Panel has no alternative but to enforce them.” 
Seitz had some doubts about the wisdom of this provision, he explained. 
“Th e remedy aff orded may be too radical and oppressive,” he noted, espe-
cially in a case where the two sides genuinely disagreed over the meaning of 
a complex contractual term. “It is not for the Chairman of the Panel, however, 
to rewrite the provisions which the parties agreed to place in the Player’s 
Contract,” Seitz held. “He has no franchise to administer his personal brand 
of industrial justice.” Because Charlie Finley had breached an important term 
of Catfi sh Hunter’s contract, Hunter had the right to terminate the contract.   7    

 No longer under contract with the A’s, Catfi sh Hunter became baseball’s 
fi rst free agent. Two weeks later, aft er 20 clubs submitt ed bids, he signed a 
fi ve-year contract with the Yankees worth approximately $3.5 million, by far 
the most lucrative contract in the history of the game to that point. Much of 
the money was deferred, so Hunter’s annual salary could not be directly 
compared with the salaries of players who had simpler contracts, but even 
by the most conservative estimate Hunter was earning at least twice as much 
per year as any other player. 

 Th e players had always suspected that the reserve system was keeping 
their salaries down, but Hunter’s contract was the fi rst clear proof of just 
how much they were losing. As American League president Lee MacPhail 
put it, “this had shown everybody exactly what free agency could amount 
to.”   8    Miller’s strategy of playing out the reserve year in order to test the 
meaning of the reserve clause began to look much more att ractive. Nine 
more players began the 1975 season under the renewal terms of their 1974 
contracts. Seven of them signed new contracts in the middle of the season. 
Two did not: the Dodgers’ pitcher Andy Messersmith and the Expos’ pitcher 
Dave McNally. Miller fi nally had the cases he had been waiting for. On the 
last day of the 1975 season, the Players’ Association fi led grievances on 
behalf of Messersmith and McNally, seeking to have them declared free 
agents.    
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  Visions of the emancipation proclamation   

 Andy Messersmith was at the peak of his career. He had been an all-star in 
1974, when he led the National League in wins, and again in 1975, when he 
led the league in shutouts and complete games. His refusal to sign a contract 
for 1975 was not motivated by the desire to become a free agent. It was the 
opposite: Messersmith wanted a no-trade clause so he could be sure of 
remaining with the Dodgers, but the Dodgers refused to give him one. Dave 
McNally’s career, by contrast, was over. Aft er 13 seasons with the Baltimore 
Orioles, he had been traded to the Expos for 1975, but he injured his arm 
and retired halfway through the season. He was working at a car dealership 
in Billings, Montana, when Miller called and asked if he would join the 
grievance. In principle, McNally was still covered by the reserve clause; if he 
ever returned to baseball, he would belong to the Expos. Unlike Messer-
smith, however, McNally had nothing to gain from adding his name to the 
grievance. He was done with baseball. He participated in the grievance sim-
ply to help the other players. McNally had been the Orioles’ player represen-
tative, and he was still “a good union man,” as Miller put it. Miller needed 
McNally just in case the Dodgers, at the last minute, complied with Messer-
smith’s request for a no-trade clause and signed him to a contract. “McNally 
had been a starter for fourteen years,” Miller recalled, “but the last act of his 
career was to serve in arbitration as a reliever.”   9    

 Th e case very nearly did not make it to arbitration. Th e owners’ fi rst move 
was to fi le a lawsuit seeking a declaration that the arbitration panel had no 
jurisdiction over the grievance. Th ey lost, but only temporarily: the judge 
ordered the arbitration to proceed, on the understanding that the jurisdic-
tional question could be presented to the court once the arbitration was 
over. Th e owners then met to decide whether to replace Peter Seitz as the 
neutral arbitrator. Th e collective bargaining agreement allowed either side 
to withdraw its support for the neutral arbitrator at any time. It was a diffi  -
cult strategic decision from the owners’ point of view. On one hand, Seitz 
had ruled against them in the Catfi sh Hunter case. On the other, he was a 
respected veteran of arbitration, with a reputation for intelligence and fair-
ness. Th e owners believed their interpretation of the reserve clause was the 
correct one and that their lawyers could demonstrate that to Seitz. To fi re 
Seitz on the eve of arbitration in the highly publicized Messersmith case, 
moreover, would be very poor public relations. Th e owners accordingly 
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voted to retain him as the third arbitrator. Th e Expos off ered a contract to 
McNally for the following season, including a $25,000 signing bonus, even 
though there was litt le chance he could play, as an inducement to drop the 
grievance before it reached the arbitrators. McNally sacrifi ced his own inter-
ests for the players’ cause: he turned down the money. Meanwhile the 
Dodgers, fearing the loss of Messersmith, were prepared to off er him a no-
trade contract to end his participation in the grievance. It took the pleading 
of the other owners, who worried that other players would demand similar 
contracts, to make the Dodgers relent.   10    Aft er all these obstacles were 
cleared, the arbitration took place in New York in November and December 
of 1975. 

 In a small conference room in the Barbizon Plaza Hotel, Richard Moss 
presented the Players Association’s arguments to Peter Seitz, while baseball 
countered with a team of four lawyers led by Louis Hoynes, who had repre-
sented baseball for years. Th ree years before, Hoynes had been the lawyer 
who bested Arthur Goldberg at the Supreme Court in  Flood v. Kuhn . Only a 
handful of spectators looked on, including Andy Messersmith and Peter 
O’Malley, the president of the Dodgers. 

 Moss made four main points on behalf of the players. Th e reason no 
player in the history of the game had ever tried to claim free agency by play-
ing out his option year, he argued, was that the players had never been aware 
of their rights and that they had been afraid to make any such claim, because 
it would have meant the sacrifi ce of their careers. Before the advent of arbi-
tration, Moss pointed out, such a claim would have been fruitless, because 
all decisions were made by the commissioner, “and that was hardly the kind 
of issue any player would think of taking to the commissioner.”   11    

 Moss then turned to the language of the reserve clause itself. Th e clause 
simply said that “the club shall have the right to renew this contract for the 
period of one year under the same terms.” Th at phrase “means precisely 
what it says,” Moss argued. “If it meant the club could renew it again and 
again in succeeding years, that could have been said.” It would have been 
very easy to draft  a reserve clause that specifi ed that the club’s option would 
be repeated in subsequent years, but baseball had never done so. “What the 
contract says,” Moss concluded, “is that the club can renew for one year, and 
we submit that is exactly what it means.”   12    

 Even if the language of the reserve clause were ambiguous, Moss contin-
ued, the players’ interpretation should prevail. He cited a well-established 
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doctrine of contract interpretation, under which, when a contract draft ed by 
one party includes a term capable of more than one reasonable meaning, the 
term should be interpreted in favor of the other party, the one who had not 
draft ed the contract. Th e rationale for this doctrine, as Moss explained, is 
that the party draft ing the contract can prevent mistakes or ambiguities from 
arising more easily than the other party can. Th e reserve clause, he reminded 
Seitz, had been writt en entirely by the owners. When it was fi rst instituted, 
there had been no players union and no collective bargaining. He urged 
Seitz to “apply the basic tenet of contract law that ambiguities are to be 
resolved against the draft sman.”   13    

 Finally, Moss cited precedents in basketball. Th e National Basketball 
Association used a reserve clause that was worded similarly to baseball’s, 
and it had been at issue in two recent cases. Both involved NBA stars who 
had signed contracts to play for teams in a new league, the American Bas-
ketball Association. Rick Barry of the San Francisco Warriors had left  for 
the ABA’s Oakland Oaks, while Billy Cunningham had left  the Philadel-
phia 76ers to join the ABA’s Carolina Cougars. In both cases, courts inter-
preted the reserve clause as a single one-year option, not a perpetually 
renewing option. Baseball’s reserve clause, Moss suggested, should be 
 construed the same way.   14    

 Baseball’s lawyers responded by emphasizing that the Players Associa-
tion’s interpretation was “wholly inconsistent with the history and meaning 
and eff ect of the reserve system as it has existed in baseball for decades and 
decades.” Louis Hoynes reminded Seitz that it wasn’t just the owners who 
had understood the reserve clause to bind a player to a team for the player’s 
entire career. Even those who att acked the reserve clause had the same un-
derstanding. “Hundreds of thousands of dollars have been spent on all sides 
litigating this question,” Hoynes exclaimed, “and the Association really 
comes here today to tell us that all of that activity and all of that money and 
all of that fuss and bother, in my personal case sweat, blood and tears, was 
pointless.” If, all this time, the reserve clause had been only a one-year op-
tion, what had been the purpose of “all the threats of congressional action, 
all the questions about antitrust restraints, claims of peonage and involun-
tary servitude”? Hoynes pointed out that even Marvin Miller, in his public 
statements deploring the reserve clause, had characterized it as a lifelong ob-
ligation on the part of players. During collective bargaining, Hoynes added, 
the Players Association had repeatedly asked for the reserve clause to be 
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modifi ed to become something less than perpetual—for example, to last 
only for the fi rst seven years of a player’s career. Th at negotiating position 
was unreconcilable with the view the association was taking in the Messer-
smith case. “Where is the Association’s current theory evident in any of this 
collective bargaining history?” Hoynes wondered. Th e Association was 
asking an arbitrator to give it the very thing it had been unable to obtain in 
collective bargaining.   15    

 Hoynes hardly needed to add that he too had a hoary principle of con-
tract interpretation on his side. When the words of a contract were ambig-
uous, it was standard practice to examine the course of dealing between the 
parties, to see if they had acted according to one interpretation or the other. 
Peter Seitz himself had explained, only a few years before, that “agreement 
can be evidenced and proved by conduct over time, as well as by the writt en 
or spoken word. Th us, a history of a single accepted way of meeting a prob-
lem could mature into a usage binding on the parties.”   16    Using this method 
of interpretation, the owners’ view of the reserve clause as perpetual was the 
correct one, because owners and players had acted in accordance with that 
view for nearly a century. 

 Th e Messersmith-McNally arbitration thus posed a diffi  cult question of 
contract interpretation, one with plausible arguments on both sides. It also 
posed a diffi  cult question of whether the arbitration panel even had juris-
diction to decide the case. Th e 1973 collective bargaining agreement that 
was in eff ect at the time, like its 1970 predecessor, specifi ed that “this 
agreement does not deal with the reserve system.” Th e owners contended 
that this provision deprived the arbitrators of jurisdiction to resolve dis-
putes over the reserve system. Th e Players Association responded that the 
provision was intended only to clarify that the players had not agreed to the 
reserve system during collective bargaining, and thus to preserve the ability 
of the union or any individual player to fi le a lawsuit alleging that the reserve 
clause was illegal. In the association’s view, this provision did not prevent 
arbitrators from trying to fi gure out how long the reserve clause bound a 
player to his team. 

 Soon aft er the hearing ended, Seitz announced that he had concluded 
that the panel did have jurisdiction, but that he had not yet come to a 
decision on the merits. He urged both sides to reach a sett lement. “It is my 
deep conviction,” he explained, “that questions as to the scope and opera-
tion of a Reserve System—so critical to the interests of the clubs and 



THE  END  OF  THE  RESERVE  C LAUSE   • 229 

players—are much bett er answered by the parties aff ected, by pursuing the 
national policy of collective bargaining, than by a tribunal performing the 
quasi-judicial function of arbitration.” Coincidentally, the two sides were 
already engaged in negotiations for a new collective bargaining agreement to 
replace the 1973 agreement, which was scheduled to expire at the end of 
1975, just a few weeks later. Seitz encouraged them to include the reserve 
clause in these negotiations. He announced that he would delay his decision 
in the Messersmith-McNally case for two weeks, until December 24, to give 
the parties time to reach a sett lement.   17    

 In deferring his decision, Seitz was motivated by a deeply felt belief, 
acquired over the course of almost three decades as an arbitrator, that major 
labor-management disputes over the terms of employment were best 
resolved by the parties themselves. “A negotiated sett lement is almost always 
bett er than one made by a fi at, bull, ukase or award, no matt er how well- 
intentioned the decision-maker may be,” he observed a few years later.   18    Ar-
bitration, as Seitz saw it, worked well for individual grievances—for disputes 
over whether a rule had been violated in a particular case—but not when 
the question to be decided was what the rule should be in the fi rst place. In 
the lingo of arbitrators, Seitz favored “grievance arbitration” but not “interest 
arbitration.” Th e Messersmith-McNally case was somewhere in the middle. 
As a formal matt er, it was a grievance over the application of a particular rule 
in two individual cases. As a practical matt er, however, it was a dispute over 
the content of the rule itself. 

 Th e Players Association was willing to negotiate over the reserve clause, 
but the owners were not. Seitz was baffl  ed at the owners’ stubbornness. 
“I shall go to eternal rest wondering why the Leagues gave a negative 
response to my suggestion,” he later told Bowie Kuhn. He could not under-
stand why baseball failed “to seize the opportunity to bargain for a less rigid 
reserve system in advance of the date when I should have to wield the sur-
gical knife in arbitration.” From a greater distance, the owners’ reluctance to 
negotiate over the reserve clause is more readily comprehended. Th e status 
quo favored the owners. Any negotiated sett lement over the reserve clause 
would yield an outcome less favorable for the owners than what they already 
had. A negotiated sett lement might be bett er than a ruling against them by 
Peter Seitz, of course, because negotiation might result in a reserve clause 
lasting several years, while if they lost before Seitz, it would be because Seitz 
agreed with the players that the reserve clause lasted only one year. But 
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baseball’s lawyers believed they had presented a persuasive case. “Aft er all,” 
Kuhn recalled, “no one had ever seriously imagined that the reserve system 
had a large, heretofore undiscovered ocean of free agency fl oating in its 
midst.” And if Seitz erroneously ruled against them, the lawyers reasoned, 
they had a good chance of persuading a court to reverse his decision.   19    Base-
ball informed Seitz that it would not negotiate over the reserve clause. 

 Seitz ruled in favor of the players. He found decisive the fact that the reserve 
clause did not explicitly state that it would be perpetually renewing. In cases 
involving real estate leases, he observed, courts had enforced perpetually 
renewing contracts only where it was clear that this was what the parties 
intended. In ambiguous cases, courts interpreted the leases to renew once only. 
Seitz determined that the rule should be the same in labor contracts. “Th ere is 
nothing in” the reserve clause “which, explicitly, expresses agreement that the 
Player Contract can be renewed for any period beyond the fi rst renewal year,” 
he pointed out. “I fi nd great diffi  culties, in so implying or assuming, in respect 
of personal services in which one would expect a more explicit expression of 
intention.” Messersmith and McNally were thus no longer under contract 
when the 1975 baseball season ended. Seitz acknowledged that baseball offi  -
cials predicted chaos from such a result, but he insisted that the consequences 
of the decision were none of his business. “Th e Panel’s sole duty is to interpret 
and apply the agreements and undertakings of the parties,” he concluded. “If 
any of the expressed apprehensions and fears are soundly based, I am confi -
dent that the dislocations and damage to the reserve system can be avoided or 
minimized through good faith collective bargaining between the parties.”   20    
Th ree times the Supreme Court had upheld the perpetual reserve clause 
against claims that it violated federal antitrust law, but in the end the clause was 
undone by a single arbitrator interpreting the player contract. 

 “I am enormously disturbed,” Bowie Kuhn ( fi gure  9.1  ) complained. “It is 
just inconceivable that aft er nearly 100 years of developing this system for 
the over-all good of the game, it should be obliterated in this way.” Chub 
Feeney and Lee MacPhail, presidents of the National and American Leagues, 
issued a joint statement predicting that the decision “would do irreparable 
harm to baseball, allowing every player currently in the major leagues to 
turn his back on his club and move at will from team to team.” (Red Smith, 
the veteran  New York Times  sports columnist, smirked that “whoever is 
writing their stuff  makes them sound like boobs.”) Th e owners appealed 
Seitz’s ruling, but courts review the work of arbitrators by an extremely 
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 deferential standard. Th e decision was upheld by the courts within a few 
months, in time for the 1976 season.   21       

 Andy Messersmith, now a free agent, signed a three-year contract with 
the Atlanta Braves for a total of $1 million, which gave him an annual salary 
more than three times what he had earned with the Dodgers. Aft er a suc-
cessful 1976 season with the Braves, however, Messersmith was never the 
same pitcher again. He struggled through injuries in 1977. Th e Braves sold 
him to the Yankees in 1978, the last year of his contract, but he appeared in 
only six games that season, and the Yankees released him at the end of the 
year. Messersmith ended his career back with the Dodgers in 1979. He 
retired with a career earned run average of 2.86, still the fourth lowest among 
starting pitchers whose careers began aft er 1920, behind only Whitey Ford, 
Sandy Koufax, and Jim Palmer. 

 As for Peter Seitz, the owners fi red him within hours of his decision. He 
continued working as an arbitrator in other industries, including profes-
sional basketball, for the next several years, almost until his death in 1983, 

      
Figure 9.1: Baseball Commissioner Bowie Kuhn enjoys a light moment with President 
Gerald Ford, in a period when baseball’s century-old system of labor relations 
changed dramatically. BL-1356.96, National Baseball Hall of Fame. 
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but he never heard a baseball case again. He became, as he put it, “a resident 
of the Gulag Archipelago of baseball.” In his later years he would look back 
on the episode with considerable bitt erness. “I was dismissed unceremoni-
ously with the conventional pink slip without a word of kindness,” he com-
plained to Bowie Kuhn. “Th e dismissal was ignominious and shameless in 
character and took no account of my professional career and general accep-
tance as an arbitrator . . .  . At the time, the brutality and rudeness of the action 
hurt deeply.” Kuhn replied politely. “Th ere is no excuse for bad manners,” he 
wrote, “and I am truly sorry that you were subjected to that.”   22    

 Aft er Seitz’s death, however, Kuhn took the gloves off . In his memoirs he 
accused Seitz of harboring “a barely concealed, antimanagement bias. Kindly 
and well-intentioned, he was a prisoner of his own philosophy and would 
rationalize his way to the destruction of the reserve system.” As he heard the 
Messersmith-McNally case, Kuhn charged, Seitz had “visions of the Emanci-
pation Proclamation dancing in his eyes.” Regardless of one’s opinion of the 
merits of Seitz’s decision, there can be no doubt that the decision made Seitz 
famous as the man who freed professional baseball players from the reserve 
clause. Before December 1975, Seitz was known only within the small com-
munity of labor arbitrators, but aft erward he was mentioned in the sports 
pages nearly as oft en as the star players. For the rest of his life, whenever 
there was labor confl ict in one of the major professional sports, reporters 
would call Seitz for a quote. “I am constantly being told that this is the most 
important arbitration case decided in the last few decades,” he declared in 
1982. “As a result of this decision it is said that I freed the slaves like A. Lin-
coln or, alternatively, I killed the game of baseball.” Even the headline in 
Seitz’s obituary in the  New York Times  referred to him as “the arbitrator in 
baseball free-agent case.”   23    Had Seitz decided the case the other way, baseball 
would have gone on as before, and Seitz would not have become well known 
in the world beyond labor arbitration. Baseball offi  cials could hardly be 
blamed for wondering whether this consideration infl uenced his decision. 

 Five years aft er the Messersmith-McNally case, Peter Seitz sat down for 
an interview with the baseball historian Lee Lowenfi sh. His decision had 
been “a leap,” Seitz admitt ed, “but a justifi able one.”   24    He knew as well as 
anyone that his interpretation of the reserve clause was contrary to a century 
of practice, and that it would cause major changes in the structure of profes-
sional baseball. But he also believed those changes would be good ones and 
that he was doing the right thing by sett ing them in motion. In that sense, 
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Seitz’s decision was of a piece with other controversial judicial decisions of 
the period. Th ree years earlier the Supreme Court had outlawed the death 
penalty. Two years earlier it had legalized abortion (in an opinion that would 
eclipse  Flood v. Kuhn  in the public image of Harry Blackmun). Th e idea that 
judges should promote legal change was still at its high-water mark in the 
mid-1970s. Peter Seitz was not a judge, much less a justice of the Supreme 
Court. He was an arbitrator, down near the bott om of the judicial hierarchy. 
But the att itude toward judicial decision-making that lay behind the big 
Supreme Court cases was spread widely throughout the American legal cul-
ture, well beyond the Supreme Court. “A leap, but a justifi able one”—those 
were words that lawyers might have used to describe any number of the 
high-profi le decisions of the era. In more recent times, as the profession’s 
conventional view of the proper role of a judge has narrowed, Seitz’s descrip-
tion of his decision has come to sound almost like an oxymoron. When 
leaps are not for judges to make, no leap is justifi able.    

  Billions and billions of dollars   

 When Peter Seitz announced his decision in the Messersmith-McNally case, 
the players and the owners were in the midst of negotiating a new collective 
bargaining agreement. Th e decision shift ed the terrain of negotiations in 
favor of the players. Now the status quo was a rule according to which all 
players could become free agents one year aft er the expiration of their con-
tracts. Th e owners had a fresh incentive to agree to some plan that would 
tamp down the annual bidding wars that loomed on the horizon. Marvin 
Miller calculated that the players had the same incentive. Rather than fl ood-
ing the market with hundreds of players each year, he reasoned, it would be 
bett er to fi nd some way of constricting the annual supply of free agents, in 
order to boost their salaries.   25    Aft er protracted negotiations lasting halfway 
through the 1976 season, the two sides fi nally agreed to a reserve clause that 
would apply only to players who were in their fi rst six years in the major 
leagues. Aft er six years of service, a player would become a free agent upon 
the expiration of his contract. Th is six-year provision, with some tinkering 
around the edges, would remain a part of all subsequent collective bargain-
ing agreements up to the present. 

 With the onset of free agency, player salaries ballooned. In 1970, the min-
imum major league salary was $12,000, and the average was only a bit over 
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$29,000. By 1980, the minimum was $30,000, more than the average had 
been a decade earlier, and the average was nearly $144,000. In 1990, the 
minimum was $100,000, and the average had reached $579,000. By 2000, 
the minimum was $200,000, and the average was almost $1.9 million.   26    
Even when one adjusts these numbers for infl ation, average salaries nearly 
tripled each decade.   27    Th ese gains were especially pronounced at the top. 
Messersmith’s salary of $333,000 had been enormous in 1976, but in 1988, 
the Mets’ catcher, Gary Carter, made $2.4 million. By 2011, the highest paid 
was the Yankees’ Alex Rodriguez, at $32 million.   28    Few labor unions have 
ever succeeded so spectacularly. 

 While the players were growing richer, the owners were too. Professional 
baseball enjoyed considerable commercial success during the period, pro-
ducing gains that fl owed to owners and players alike. Between 1971 and 
1990, for example, baseball’s revenue from national television contracts 
grew by a factor of approximately 17, almost exactly matching the growth in 
player salaries.   29    Free agency was not the only factor causing salaries to rise. 

 On the twenty-fi ft h anniversary of the Messersmith-McNally ruling, 
Richard Moss, the lawyer who had won the case for the Players Association, 
looked back on his work with understandable pride. “Th e diff erence between 
winning and losing can be stated in billions and billions of dollars,” Moss 
declared. “I don’t think you can fi nd another labor arbitration case that can 
say that.”   30    But this seems too strong a claim. Th e decision clearly played a 
big part in the onset of free agency, but baseball players would almost cer-
tainly have att ained some form of free agency even without it, eventually, 
simply because of the clout they could wield in collective bargaining. Th ere 
can be litt le doubt, however, that Seitz’s decision accelerated the process. 
Before the decision, when players and owners negotiated, the owners held 
tightly to the reserve clause in its classic form, a guarantee of lifetime control 
over players. It might have taken years of negotiation, and perhaps even a 
player strike, for the owners to budge. Aft er the decision, the owners capitu-
lated within a few months. 

 By the time Curt Flood died of cancer in 1997, labor relations in baseball 
and other professional sports looked nothing like they had when Flood lost 
his case in the Supreme Court 25 years earlier. Free agency had come to all 
four of the major sports. Th e best players were millionaires. Curt Flood had 
lost his suit, but professional athletes gained so much aft erward that Flood 
was oft en remembered incorrectly as the winner. Even people who realized 
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Flood had lost nevertheless credited him with helping to pave the way for 
the transformation of professional sports. At his funeral, George Will com-
pared Flood with Rosa Parks.  Time  magazine put him on its list of the ten 
most infl uential athletes of the century. “How can anyone drawing a pay-
check in sports today not know about Curt Flood?” wondered the basket-
ball player Charles Barkley.   31    A year aft er Flood died, when Congress enacted 
its fi rst and only statute modifying baseball’s antitrust exemption, it named 
the law the Curt Flood Act of 1998. 

 Th e development of free agency had important consequences for base-
ball’s antitrust exemption. For decades, the exemption’s primary function 
had been to insulate the reserve clause from antitrust att ack, but now the 
reserve clause was partially gone. It still applied to players in their fi rst six 
years in the major leagues, but now that the players had agreed to it in collec-
tive bargaining, they could not challenge it as illegal under the antitrust laws. 
Th e antitrust exemption was no longer as valuable to organized baseball as it 
had once been. 

 But the exemption had not lost its value completely. Th ere were people 
other than major league baseball players who still had reasons to hold base-
ball to the standards of antitrust law, and there were still aspects of the game 
that might be deemed unlawful if antitrust law were to apply. In the late 
twentieth and early twenty-fi rst centuries, baseball would continue to cling 
to its antitrust exemption.       
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A SHRUNKEN EXEMPTION  

 Even without the old reserve system to protect, baseball’s antitrust exemp-
tion continued to serve the club owners well. Th ey only had to glance over 
at the other major professional sports to see the value of not being governed 
by the Sherman Act. In the late twentieth and early twenty-fi rst centuries, 
the National Football League, the National Basketball Association, and the 
National Hockey League faced a barrage of antitrust suits from players, from 
teams, and from competing leagues. Th e leagues lost most of them. Th e 
owners of baseball teams enjoyed a legal status that their counterparts in 
other sports could only envy.    

  An easy mark   

 Th e other three sports each had their own versions of a reserve clause, and 
courts found that all three violated the Sherman Act. Football had been gov-
erned since 1963 by the so-called “Rozelle Rule,” named for Commissioner 
Pete Rozelle. Under this provision of the NFL’s bylaws, the reserve clause 
was a one-year club option to renew, aft er which a player would become a 
free agent. When a free agent left  his old team and signed with a new one, 
however, the commissioner could designate one or more players to be trans-
ferred from the new team back to the old as compensation. Th e Rozelle Rule 
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was intended to discourage clubs from signing free agents, and it had that 
eff ect in practice. It was challenged as an antitrust violation in two lawsuits, 
one fi led by the quarterback Joe Kapp and the other by a group of players led 
by the tight end John Mackey. In both cases, courts determined that the 
Rozelle Rule was illegal. Eventually, collective bargaining between the 
owners and the players’ union yielded a system of free agency similar to 
baseball’s, in which players with enough years of service can become free 
agents aft er the expiration of their contracts. Th e NBA had a similar practice 
of requiring a team signing a free agent to compensate the player’s former 
team. Th is practice was likewise found to be a violation of the Sherman Act, 
aft er a class action suit brought on behalf of all NBA players. As in football, 
this outcome eventually led to a collective bargaining agreement allowing 
veteran players to become free agents. In hockey, the NHL’s reserve clause 
was invalidated aft er a suit brought by a new rival league, the World Hockey 
Association. Th e outcome was the same as in football and basketball: a col-
lective bargaining agreement including a reserve clause for newer players 
and free agency for veterans.   1    

 Th e NFL and NBA player draft s were also att acked as antitrust violations, 
and the leagues lost these suits as well. In 1979 a federal court of appeals 
found that the NFL’s draft  robbed new football players “of any real bargain-
ing power” with respect to their employers. Th e eff ect, the court held, was 
“to suppress or even destroy competition in the market for players’ services.” 
Th e NBA’s player draft  suff ered the same fate.   2    Both leagues quickly reached 
collective bargaining agreements in which the players’ unions agreed to rein-
state the draft . Th e player draft  became part of the NHL’s collective bargain-
ing agreement as well. Aft er all, the draft  depressed the salaries only of 
incoming players, none of whom were yet union members. Th e more money 
that was paid out to new players, the less would be available for existing 
players, and the unions were made up entirely of existing players. Th ey had 
no incentive to sacrifi ce their own incomes for the benefi t of their future 
colleagues. 

 Football, basketball, and hockey lacked an antitrust exemption, but 
through collective bargaining they reached virtually the same outcome as 
baseball regarding free agency and the player draft . Th is was legally possible 
because of a diff erent exemption from the antitrust laws, the one that ap-
plied to arrangements that had been secured by collective bargaining. In the 
 Flood  case, baseball had made what was then a novel argument that this 
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 exemption covered the reserve clause, but the argument turned out to be 
unnecessary, because the Supreme Court chose instead to preserve base-
ball’s own antitrust exemption. In the other sports, the argument  was  
necessary, and it was put to immediate use. It soon became known as the 
“nonstatutory” labor exemption, to distinguish it from the explicit statutory 
exemption for the activities of labor unions. “As a matt er of logic,” Justice 
Stephen Breyer explained, “it would be diffi  cult, if not impossible, to require 
groups of employers and employees to bargain together, but at the same 
time to forbid them to make among themselves or with each other  any  of the 
competition-reducing agreements potentially necessary to make the process 
work.”   3    So long as a particular practice, like the reserve clause or the player 
draft , was a subject of collective bargaining, it was eff ectively immune from 
antitrust att acks on the part of union members. Th is was why the NFL 
players had to dissolve their union in order to fi le antitrust suits against the 
league in 1989 and 2011. 

 For the aspects of the sports business that did not involve labor relations 
between owners and players, by contrast, baseball’s antitrust exemption 
gave club owners a signifi cant advantage over their counterparts in other 
sports. Th is edge was at its clearest when leagues tried to prevent teams from 
changing cities. Th e major professional leagues all required some form of 
league consent before teams could move. In 1980, when the NFL owners 
voted unanimously to prevent the Oakland Raiders from moving to Los 
Angeles, the Raiders brought an antitrust suit against the league. Th ey won, 
and moved to Los Angeles in 1982. (Th ey would move back to Oakland in 
1995). Emboldened by the Raiders’ victory, fi ve more NFL teams moved in 
the next fi ft een years: the Colts from Baltimore to Indianapolis, the Cardi-
nals from St. Louis to Phoenix, the Rams from Los Angeles to St. Louis, the 
Browns from Cleveland to Baltimore, and the Oilers from Houston to Nash-
ville. When the Rams moved despite almost unanimous opposition from 
the other clubs, NFL commissioner (and former league att orney) Paul 
Tagliabue complained that it was the fear of an antitrust suit that caused the 
league to back down. “Even though we believed that we should have pre-
vailed in any lawsuit,” Tagliabue lamented, “the NFL members were un-
willing to endure years of antitrust litigation in a St. Louis court, not to 
mention the punitive nature of any errant treble damage judgment.” Anti-
trust law rendered the NBA and the NHL equally powerless to prevent fran-
chises from moving to new cities. Basketball and hockey teams moved even 
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more oft en than football teams did. By 2002, no major league baseball fran-
chise had relocated in 30 years, while in that period the other three sports 
had seen a total of 22 moves. “It is not a coincidence,” explained Robert 
Dupuy, baseball’s chief legal offi  cer, “that baseball is the only sport with an 
exemption.”   4    

 Th e NFL’s antitrust troubles did not end there. Th e league prohibited club 
owners from also owning teams in other sports. Th is rule was challenged as 
an antitrust violation by the North American Soccer League. Th e NFL lost 
once again. Th e most well known of the antitrust suits against the NFL was 
brought by a competing league, the United States Football League, which 
argued that the NFL had tried to monopolize the markets for players and 
television coverage. Th e NFL lost yet again, although in a way that was tanta-
mount to winning: the jury found that the USFL had not been harmed by the 
NFL’s antitrust violations and so only awarded the USFL nominal damages 
of one dollar. Antitrust law “aff ects everything we do,” observed Dan Rooney, 
the owner of the Pitt sburgh Steelers. Art Modell, owner of the Cleveland 
Browns, put it more bluntly. “We’re an easy mark,” he said, just before the 
USFL trial. “As long as we have such a hold on the viewing public  . . .  we’re 
going to be a target, from players, agents and leagues.”   5    A few years later, 
Modell himself would take advantage of the NFL’s vulnerability to antitrust 
suits by moving the Browns to Baltimore. 

 Th roughout the 1980s and 1990s, the NFL repeatedly lobbied Congress 
for an antitrust exemption like baseball’s, but to no avail. In 1982, Commis-
sioner Pete Rozelle complained to the Senate Judiciary Committ ee that with-
out the ability to restrict teams from moving, “you will have the auctioning of 
franchises,” as “the owners will call in the mayors and say, ‘What do you have 
to off er.’” In 1985, Rozelle could be found outside the Senate chamber, 
shaking hands with the senators walking in and out, in order to garner sup-
port for an antitrust exemption. Rozelle’s successor Paul Tagliabue was just as 
active. “Th e very things that we are trying to do in professional sports today 
to ensure franchise stability are the measures that are subject to antitrust 
challenge,” he testifi ed before a congressional committ ee in 1996. “Our inter-
nal decision-making process should not be subject to antitrust challenges.”   6    
But Tagliabue was no more successful than Rozelle had been. Football had 
more political muscle than basketball or hockey, but even football could not 
persuade Congress to grant it an exemption from the antitrust laws. Only 
baseball could prevent its teams from moving to new cities. 
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 Baseball’s exemption also allowed it to operate its elaborate system of 
minor leagues. Th ere are more than 200 minor league teams, currently orga-
nized into 20 leagues at 5 levels. Most minor league teams have contractual 
arrangements with major league clubs, under which the major league clubs 
pay the players and decide the level at which they will play. Minor league 
players are typically paid low salaries, on a fi xed scale. Th ey are initially allo-
cated to major league organizations in a player draft , and they are subject to 
a six-year reserve clause that prevents other organizations from bidding for 
their services. Minor league players are not members of the Major League 
Baseball Players Association, or indeed any labor union. Because their sal-
aries and other terms of employment are not determined by collective bar-
gaining, the nonstatutory labor exemption from the antitrust laws does not 
apply to them. (Hockey also has minor leagues, but minor league hockey 
players are unionized, so their employment conditions are set in collective 
bargaining and are thus exempt from antitrust scrutiny.) Baseball’s exemp-
tion protects the minor league structure from being challenged as a viola-
tion of the antitrust laws. If major league clubs were no longer able to control 
minor league players, they would almost certainly stop subsidizing the 
minor leagues by paying salaries, and many minor league teams would likely 
go out of business. For this reason, the minor leagues have been ardent lob-
byists against any legislation that would weaken baseball’s antitrust exemp-
tion. As in their prior eff orts to defeat adverse legislation, the minor leagues 
have had a powerful weapon at their disposal: the fact that minor league 
teams are scatt ered throughout congressional districts all over the country 
and are oft en beloved local institutions. In 1993, Representative Sherwood 
Boehlert, whose New York district included three minor league teams plus 
the Baseball Hall of Fame, even formed a Minor League Baseball Caucus, 
made up of the approximately 125 representatives with minor league teams 
in their districts.   7       

  The business of baseball   

 While baseball continued to enjoy its antitrust exemption, the game’s offi  -
cials could never rest, because the exemption was constantly in peril of 
being diminished in the courts or abolished entirely by Congress. By the 
1990s, baseball was engaged in nearly continuous lobbying and litigation to 
preserve its freedom from the antitrust laws. 
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 Although the exemption had been around since the 1920s, its outer limits 
had never been completely clear. Certainly the reserve clause could not be 
challenged as an antitrust violation, but what about other aspects of the 
game? Baseball teams engaged in all kinds of transactions. Th ey sold food, 
they purchased advertising, they rented offi  ce space, and so on. Activities 
like these were ultimately for the purpose of putt ing on baseball games, but 
otherwise they had litt le to do with the sport itself. Were they nevertheless 
exempt from antitrust scrutiny? Organized baseball itself likewise did all 
sorts of things in addition to employing players. It restricted the movement 
of teams from one city to another. It disciplined players and owners for var-
ious infractions. Were these activities protected by the umbrella of the anti-
trust exemption? Before the 1980s, there was litt le litigation over questions 
like these, so there were no defi nitive answers. 

 To the extent there was a conventional view, it was that the antitrust 
 exemption covered “the business of baseball.” Th is ambiguous phrase came 
from  Toolson , in which the Court had held that “Congress had no intention 
of including the business of baseball within the scope of the federal antitrust 
laws.” While there was room for argument about whether particular activ-
ities were encompassed within the business of baseball, some activities 
clearly were. In 1976, for example, A’s owner Charlie Finley att empted to sell 
the contracts of three of his best players to other teams. Baseball’s rules 
authorized the commissioner to disallow player transactions that he found 
“not in the best interests of baseball,” and Bowie Kuhn exercised that au-
thority to nullify the three sales on the ground that the A’s would be left  too 
weak to compete. Finley sued Kuhn on a variety of grounds, one of which 
was that Kuhn was violating the antitrust laws. When Kuhn defended against 
this claim by citing baseball’s antitrust exemption, Finley argued that the ex-
emption covered only the reserve clause, not other aspects of the game. Th e 
court disagreed with Finley’s narrow interpretation of the exemption. 
Although the  Flood  case had only involved the reserve clause, the court 
noted, it seemed clear “that the Supreme Court intended to exempt the busi-
ness of baseball, not any particular facet of that business, from the federal 
antitrust laws.” As the commissioner’s authority to approve trades was part 
of the business of baseball, it could not be challenged on antitrust grounds.   8    

 In the 1990s, however, a few judges began to reduce the scope of the exemp-
tion. Th e fi rst of the important cases involved Pam Postema, the fi rst woman 
ever to umpire a professional game above the class A minor league level. 
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She rose through the ranks to the AAA Pacifi c Coast League, and she umpired 
major league spring training games, but she was never promoted to the majors. 
Postema fi led a lawsuit alleging gender discrimination and a violation of the 
antitrust laws. Baseball defended against the latt er claim by invoking the anti-
trust exemption. Th e hiring of umpires was surely part of the business of base-
ball. Indeed, shortly before  Flood v. Kuhn , a federal court of appeals had used 
the exemption to dismiss a suit brought by umpires who alleged that they had 
been wrongfully discharged. In Postema’s case, however, Judge Robert Patt er-
son interpreted the exemption more narrowly to encompass only baseball’s 
“league structure and its reserve system.” In  Flood , he reasoned, the Supreme 
Court had explained that the exemption was useful to protect baseball’s 
“unique characteristics and needs.” Unlike the reserve system, Patt erson con-
cluded, “baseball’s relations with non-players are not a unique characteristic or 
need of the game. Anti-competitive conduct toward umpires is not an essential 
part of baseball and in no way enhances its vitality or viability.” Postema’s anti-
trust suit could accordingly proceed.   9    Th e parties sett led before the suit 
reached a conclusion, but the antitrust exemption had suff ered its fi rst blow. 

 A more serious blow came just a year later. In 1992, a group of investors 
led by Vince Piazza (the father of catcher Mike Piazza) reached a preliminary 
agreement to purchase the San Francisco Giants and move them to Tampa. 
When baseball denied permission, Piazza sued on a variety of grounds, 
 including antitrust. Baseball once again defended the antitrust claim by in-
voking its antitrust exemption, but Judge John Padova viewed the exemption 
even more narrowly than in  Postema . In  Flood , Padova reasoned, the Supreme 
Court had spoken only of the reserve clause as exempt from antitrust scru-
tiny. It had not repeated the broader claim of  Toolson  that the entire business 
of baseball was exempt. Padova concluded that aft er  Flood , the only aspect of 
baseball covered by the antitrust exemption was thus the reserve clause. All 
other facets of the game, including the restrictions on franchise relocation, 
were open to antitrust challenge. Th e following year, in another lawsuit 
growing out of the Giants’ frustrated move to Tampa—this one fi led by 
Florida att orney general Robert Butt erworth—the Florida Supreme Court 
agreed. “Th ere is no question that  Piazza  is against the great weight of federal 
cases regarding the scope of the exemption,” the court acknowledged. “How-
ever, none of the other cases have engaged in such a comprehensive analysis 
of  Flood  and its implications.” Th e court accordingly concluded that “base-
ball’s antitrust exemption extends only to the reserve system.”   10    
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 Th e  Piazza  and  Butt erworth  decisions rested on a not-very-plausible 
reading of  Flood v. Kuhn , one that may have stemmed (in  Piazza ) from Judge 
Padova’s sense that the exemption was so absurd that it ought to be confi ned 
as narrowly as possible, and (in  Butt erworth ) from the Florida’s Supreme 
Court’s dissatisfaction with the power of the commissioner’s offi  ce to sty-
mie the state’s eff orts to att ract a major league team. Th ese were nevertheless 
troubling developments for organized baseball. As one contemporary ob-
server put it, the two decisions “could signify the fi rst note of the death knell 
for baseball’s antitrust exemption.” Baseball promptly sett led the cases and 
announced that a new franchise would be located in Tampa. “Once the Flor-
ida Supreme Court issued that decision, Major League Baseball caved in 
and, boom, Tampa Bay got baseball,” remarked the law professor Stephen 
Ross. Th omas Ostertag, baseball’s general counsel, worried that “a legal 
trend might be developing,” under which “baseball’s exemption had been 
greatly narrowed.”   11    

 In the subsequent cases, however, courts have returned to the older 
view that the exemption covers the entire business of baseball, not just the 
reserve system.  Piazza  and  Butt erworth  were erroneous interpretations of 
the Supreme Court’s opinion in  Flood v. Kuhn , a Seatt le judge concluded in 
dismissing a lawsuit brought by fans deprived of baseball by the 1994–1995 
players’ strike. “Th is Court rejects the reasoning and results of  Piazza  and 
 Butt erworth ,” the judge declared. “In essence, the plaintiff s invite this Court 
to invalidate a rule that was established by the Supreme Court over seventy 
years ago and that has been reaffi  rmed by the Supreme Court twice since its 
inception.” When the state of Minnesota sued to block the Twins’ prospec-
tive move to North Carolina, the Minnesota Supreme Court likewise held 
that the exemption protected every aspect of the baseball business, including 
decisions about the sale and relocation of franchises.   12    

 Th e strongest statement of this view came in a 2001 decision that barred 
the state of Florida from investigating baseball’s plan to contract by elimi-
nating two teams. (Baseball did not announce which teams would be the 
ones to go, but two of the likely candidates were the new teams in Florida, 
the Marlins and the Devil Rays, who were both losing money.) Aft er an ex-
haustive analysis of the Supreme Court’s opinions in  Federal Baseball Club , 
 Toolson , and  Flood , Judge Robert Hinkle concluded that “ Flood  constitutes 
an unequivocal, binding decision of the United States Supreme Court, 
establishing that the business of baseball is exempt from the antitrust laws, 
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as it has been since 1922, and as it will remain unless and until Congress 
decides otherwise. Period.” On appeal, the court of appeals agreed emphat-
ically. Hinkle “forcefully destroyed the notion that the antitrust exemption 
should be narrowly cabined to the reserve system,” the court noted. Th e 
court of appeals drove the point home by repeatedly referring to the exemp-
tion as “the business-of-baseball exemption.” Indeed, Hinkle’s opinion was 
so thorough and persuasive that when the state appealed, it completely 
abandoned the argument that the exemption applied only to the reserve 
clause and contended instead that the determination to eliminate teams was 
in fact not part of the business of baseball, a claim the court of appeals had 
litt le trouble rejecting.   13    Aft er a few years of uncertainty in the courts, base-
ball had succeeded in beating back the eff ort to narrow the exemption to the 
reserve clause. 

 Meanwhile, baseball had to fi ght similar batt les in Congress. Whenever 
there was political advantage in publicly chastising baseball, some member 
of Congress could be depended upon to introduce a bill modifying or elim-
inating the antitrust exemption, and baseball offi  cials could count on having 
to testify before a House or Senate committ ee. Aft er a two-month player 
strike in the middle of the 1981 season, the House held hearings on a bill to 
repeal baseball’s antitrust exemption. Similar hearings on similar bills took 
place aft er the shorter work stoppages of 1985 and 1990. Th e 1994–1995 
strike, the longest in baseball history, produced several bills to repeal the 
exemption, one of which was even approved by the Senate Judiciary Com-
mitt ee and sent to the full Senate. Repealing baseball’s antitrust exemption 
would hardly have brought any of these strikes closer to an end, but these 
bills were more about theater than pragmatism. Members of Congress were 
engaging in symbolic politics by trying to ensure that the public saw them 
punishing baseball for not providing games for the fans. (Th e 1994–1995 
strike ended, not because of anything Congress had done, but because a 
young trial judge named Sonia Sotomayor enjoined the owners from unilat-
erally changing the free agency and salary arbitration rules while negotiating 
a new collective bargaining agreement.   14    Fourteen years later, the retired 
pitcher David Cone, who had been the American League’s player represen-
tative during the strike, testifi ed in favor of Sotomayor’s confi rmation as a 
Supreme Court justice.) 

 Th e sporadic controversies over the relocation or elimination of fran-
chises also spawned bills to limit or end baseball’s antitrust exemption. 
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Th ese eff orts had their element of theater as well, but they also had a prac-
tical purpose in that the antitrust exemption was what allowed baseball to 
control the location of its teams. When the Giants were not permitt ed to 
move to Florida, the state’s two senators supported legislation to repeal 
the exemption. One of them was Connie Mack, whose views were of spe-
cial interest because his grandfather, also named Connie Mack, had been 
the owner and manager of the Philadelphia A’s for half a century. Th ese 
eff orts lost steam when baseball promised to add an expansion team in 
Florida. In 2001, when baseball planned to contract by disbanding two 
teams, the idea elicited a proposed “Fairness in Antitrust in National 
Sports Act of 2001” (the initials spelled “FANS”), which would have 
made the antitrust laws applicable to the elimination or relocation of 
major league baseball franchises. Th e House sponsors of the bill included 
representatives from Florida and Minnesota, the states with teams on the 
chopping block.   15    

 Because of all this legislative activity, baseball opened a full-time offi  ce 
in Washington in 1993. In the fi rst half of 1996 alone, the owners spent 
$630,000 on lobbyists. Th ey also made considerable campaign contribu-
tions.   16    Th e antitrust exemption was not the only baseball issue before Con-
gress, but it was the most important one. Baseball’s political expenditures 
were a form of insurance against the possibility that the exemption would be 
revoked. 

 Th e only fruit of all these legislative batt les was the Curt Flood Act of 
1998. Th e law had an unusual origin. Th e collective bargaining agreement 
reached in December 1996, the fi rst such agreement aft er the strike of 
1994–1995, included a clause requiring the players and the owners to co-
operate in asking Congress to pass a law clarifying that major league base-
ball players are covered under the antitrust laws to the same extent as 
professional athletes in other sports. Th is legislation was important to the 
players, one of their lobbyists explained, because without it, free agency 
would be at risk whenever a collective bargaining agreement expired. In 
other sports, athletes could rely on antitrust law to secure free agency, 
even without a collective bargaining agreement, but baseball’s antitrust ex-
emption meant that free agency in baseball depended entirely on the exis-
tence of a collective bargaining agreement providing for it, and the strike 
had demonstrated to the players that they could not necessarily count on 
bargaining to succeed.   17    
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 Th e club owners were willing to relinquish this one part of the antitrust 
exemption, because it had no practical eff ect so long as there was a collective 
bargaining agreement providing for free agency, and it was extremely un-
likely that the players would ever agree to give up free agency. By contrast, it 
was important to the owners to retain the antitrust exemption as it applied 
to all other parts of the game, especially franchise relocation, where it still 
insulated baseball from being sued on antitrust grounds. Th e minor leagues 
likewise clung to the exemption, because they would be on treacherous 
ground without it. Th is political confi guration gave the Curt Flood Act 
a very unusual structure for a statute. Most statutes are made up entirely 
of provisions that state what the law is to be. A few statutes also include 
language specifying a particular way in which prior law is not to change, but 
such provisions are typically very short. Th e Flood Act is exactly the oppo-
site. It includes a brief section stating that the antitrust laws apply to the 
employment of major league players, and then a considerably longer section 
listing the ways in which the law is not changing at all. Th is latt er section 
specifi es that the act does not apply the antitrust laws to aspects of the game 
other than the employment of major league players, including matt ers re-
lating to broadcasting, to the minor leagues, to the relationship among 
teams, to the location and ownership of franchises, and to the employment 
of umpires.   18    

 Th e ink was barely dry before lawyers began arguing about the Flood 
Act’s implications. By abolishing the antitrust exemption for one aspect 
of the game, was Congress implying that there  was  an exemption for all 
the other aspects? If so, it would be the fi rst intimation of approval from 
Congress in the 76 years since the exemption had been recognized in  Fed-
eral Baseball Club . Th e sports law professor Gary Roberts concluded the 
act did imply a recognition of the exemption. Th e ironic result, he sug-
gested, was that “legislation that started out to apply antitrust more 
broadly to baseball has probably caused exactly the opposite eff ect.” Ste-
ven Fehr, who represented the Players Association, disagreed. He argued 
that the Flood Act had been carefully draft ed to avoid taking any position 
on how antitrust law should apply to aspects of the game other than the 
employment of major league players, and that courts would thus not rec-
ognize any implied approval of the exemption in these other areas. Th ere 
have not yet been any cases interpreting the act, so we don’t yet know 
who is right.   19       
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  Explaining the exemption   

 When one looks closely at the history of baseball’s antitrust exemption, it 
becomes clear that baseball’s unique cultural status has played only a small 
part in the story. In 1922, when the Supreme Court held in  Federal Baseball 
Club  that baseball was not governed by federal antitrust law because it was not 
a form of interstate commerce, the decision had litt le to do with baseball’s 
cultural status. Baseball was the only commercially successful professional 
team sport in the United States in 1922, so it happened to be the one chal-
lenged under the antitrust laws, but the result would have been the same with 
any other sport. If a professional football or basketball league had been sued 
under the antitrust laws in 1922, football or basketball would have been 
treated just the same as baseball. If  Federal Baseball Club  had come to the 
Supreme Court in 1942 rather than 1922, the Court would have deemed base-
ball a form of interstate commerce. Baseball’s antitrust exemption originated 
in the constitutional law of the 1920s and the fortuity that baseball happened 
to get sued early, not in any special solicitude for baseball on the part of judges. 

 Th e perpetuation of baseball’s exemption, long aft er its supporting struc-
ture of constitutional law crumbled to the ground, likewise had litt le to do 
with romanticism about baseball. Antitrust suits against baseball were rare 
events. It took 30 years for another baseball antitrust case to reach the 
Supreme Court, in part because of strategic litigation decisions made by 
baseball offi  cials and their lawyers. By then, baseball could point to decades 
of investments club owners had made in reliance on their immunity from 
antitrust law. For the Court to overrule  Federal Baseball Club  would have 
been to declare that all along baseball actually  had  been governed by antitrust 
law. Th ere was a substantial risk that such a decision would have subjected 
owners to massive retroactive liability, because thousands of players in the 
majors and minors might have had plausible antitrust suits. In  Toolson v. New 
York Yankees , the Court accordingly shied away from overruling  Federal Base-
ball Club . Th e Court acknowledged that baseball’s antitrust exemption rested 
on an outdated view of interstate commerce, but it held that any change in 
the law should come from Congress, because only Congress had the power 
to make a change with only prospective eff ect. Two decades later, when the 
issue came up in again in  Flood v. Kuhn , the Court said the same thing. 

 Some of the justices involved in these cases were baseball fans, and some, 
especially Harry Blackmun, wore their hearts on their sleeves. Baseball 
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could turn some sharp analytic minds to mush, but that was not the primary 
reason the Supreme Court refused to overrule  Federal Baseball Club . Th e 
same justices who gushed over the sport were perfectly happy for Congress 
to declare that baseball would be governed by antitrust law. Th e persistence 
of the exemption, in the courts, has distinctly legal roots: the unwillingness 
of judges to impose retroactive liability for conduct that was lawful at the 
time it took place. 

 Why, then, did Congress not step in and treat all sports equally, especially 
in light of the Supreme Court’s repeated invitations that it do so? Th e answer 
is that Congress did step in; the diffi  cult thing was to step out. Th e question 
of how to apply antitrust law to sports was before Congress almost continu-
ously between 1957 and 1966 and has been back intermitt ently ever since. 
Nearly everyone has agreed that all sports should be treated equally, but 
there has been no agreement over exactly how that should be done, so Con-
gress has never been able to pass a uniform sports antitrust law. Meanwhile, 
as other sports grew to rival baseball in commercial success—and then even, 
in the case of football, to surpass baseball—the other sports were able to 
obtain statutory antitrust immunity for broadcasting and league mergers, 
the issues that matt ered most to them. Finally, with the emergence of pow-
erful labor unions in professional sports beginning in the 1970s, baseball’s 
exemption became less signifi cant, because the terms of player contracts 
came to be set by collective bargaining rather than unilaterally by club 
owners. Baseball’s antitrust exemption was thus able to survive several 
decades of congressional att empts to abolish it. 

 Th e exemption is just as anomalous as it ever was. It shows no signs of 
weakening. As of 2012, there does not appear to be any signifi cant chance 
that either Congress or the Supreme Court will abolish it. Th en again, both 
institutions have confounded expectations in the past. Th ere have been times 
when knowledgeable lawyers—sometimes even baseball’s own lawyers—
have predicted that Congress or the Supreme Court would set things straight. 
Maybe one day one of them will. For now, though, baseball’s antitrust ex-
emption looks set to reach its centenary in 2022. One of the strangest doc-
trines in our legal system is also becoming one of the oldest.     
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