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empirical claims, but as a systematic and integral basis for the study of codified law.
The series will pursue scholarship that integrates the superstructure of the positive
law with its philosophical and public policy substructure, producing a more three-
dimensional understanding of transnational law and its evolution, meaning, impera-
tives, and future.

For the purposes of this series, transnational law includes the traditional catego-
ries of comparative and international law and seeks to understand the role of not
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encourages an interdisciplinary approach to transnational law and seeks research
reports, original manuscripts, or edited collections that explore the essence of legal
practice in both the public policy arguments that inform legal discourse and the
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Preface

The status of sovereignty as a highly ambiguous concept is well established.
Pointing out or deploring, the ambiguity of the idea has itself become a recur-
ring motif in the literature on sovereignty. As the legal theorist and international
lawyer Alf Ross put it, “there is hardly any domain in which the obscurity and
confusion is as great as here.” The concept of sovereignty is often seen as a
downright obstacle to fruitful conceptual analysis, carried over from its proper
setting in history to “plague and befog contemporary thought.”...So contested
is the concept that, rather than pursuing the contestation, many political theo-
rists think we should give up so protean a notion. Granting that the debate on
the relevance of sovereignty frustratingly oscillates between claims that it will
either continue to exist or that it is about to disappear, forgetting it altogether,
and thereby escaping this seemingly endless argument, can easily appear as the
most urgent task for political theory?

The following argument makes a case that the “urgent task” is not the aban-
donment of the concept of sovereignty, but an understanding of its essential
philosophical nature as an integrated and evolving expression of practical
reason. Sovereignty is neither ambiguous nor obscure once its fundamen-
tal presuppositions are laid bare and its many philosophical and historical
manifestations shown to be the product, in actuality, of a single, dialectally
dynamic but integrated set of metaphysical elements.

This is the first of three arguments describing the evolution of interna-
tional law as a manifestation of practical reason through an application of
philosophical method to the source, locus, and scope of the concept of sov-
ereignty. It moves from a dialectic balance favoring utility to a balance dom-
inated by legal right to a dialectic of duty to humanity and nature. All three
arguments are meant to be a contribution to the new field of International
Legal Philosophy as defined by Phillip Allott.*

This field combines a sensitivity to legal practice with an effort to under-
stand the underlying philosophical determinants of empirical choice and
behavior. One purpose of international legal philosophy is to “remove” from
the minds of those who study the law what Diderot defined as “the sophism
of the ephemeral,” and what Allott calls “the disempowering idea that what
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happens to exist now is inevitable and permanent.”® A core imperative is
to “reunderstand what it is to be a thinking being”® and to rediscover the
dialectic between the private and the public as it determines, and is redeter-
mined by, legal practice. This requires a “revolution in the human mind””
so that we may transcend the current dependence on positivist methods
and empirical fact as an end-in-itself, and try to understand the underlying
and more constant and essential ideas and inherent dialectics that constitute
the substructure or “metaphysics” of international law. I will approach this
“revolution” with the use of R. G. Collingwood’s philosophical method® and
the philosophy of David Hume, applied to international law as an expres-
sion of practical reason.

The goal of philosophical method is the construction of a comprehensive
policy argument (CPA) for a public policy or legal issue. In addition to the
conventional use of empirical models and their logic of investigation in the
study of policy and law, CPA requires that an underlying philosophical logic
of concepts be deciphered to identify the ideas within the issue, and their
definition, overlap, and systematic interdependence. Philosophical method
is a means with which to interpret and understand competing systematic
and complete conceptual logics, existing at the core of an issue and pertinent
to policy change.

Philosophical method is therefore not meant to be a replacement for the
empirical investigation of a policy or legal issue, or the use of scientific
method in social studies. Rather, it is a complimentary and prerequisite
method that seeks to transcend the limitations of positivism and present a
more complete understanding of the philosophical presuppositions of posi-
tivist ideas like power, interest, or strategic rationality. Philosophical method
is meant to be used with the facts of the policy or legal issue to match an
illuminating logic of concepts with a pertinent logic of investigation. Within
the CPA, the use of philosophical method and the metaphysics of a policy or
legal issue is assumed to be critical to the full understanding of the overlap-
ping concepts, dialectics, and scale of forms that determine, and are deter-
mined by, the empirical context of the policy or legal topic.

Specifically, instead of utilizing bits and pieces of various theoretical argu-
ments to address narrowly focused empirical questions, as positivism pre-
scribes, I will address the evolution of international law as practical reason
in three phases. Each will be approached through a single integrated logic
of philosophical concepts from a particular philosopher (i.e., David Hume,
G. W. E Hegel, Immanuel Kant). This philosophically holistic approach to
the law is based on the assumption that only through the use of a single
integrated argument in legal analysis can sovereignty, or any concept, be
understood as a truly systematic and logical whole. A complete philosophi-
cal paradigm has a dialectic integrity and systematic logic that can more
adequately describe the evolving essence of a concept like sovereignty. This
approach also has the advantage of generating a number of distinct holistic
descriptions of the law through the application of different philosophical
systems, one at a time, to its factual structure.” Positivism does not seek
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holism, and rejects the idea that “theory” has such a characteristic. The
essential or comprehensive substructure of any idea is therefore ignored in
a method that recommends the observation of empirical problems through
the use of whatever hodgepodge of theoretical elements is seen fit to frame
its superstructure. This failure to deal with metaphysics has retarded both
an essential understanding of international law as a species of legal system,
and any holistic and dialectical conceptualization of its inherent concepts,
like sovereignty.

A second positivist convention expects modern theorists to create new
theory rather than to refine and apply that of existing philosophy. This pre-
disposition is driven by the positivist goal of discovery that ignores refine-
ment as a possible purpose of philosophical analysis. Collingwood argues
that philosophy must take that set of ideas already known and utilize exist-
ing systematic philosophical arguments to refine them so that they evolve
closer to their essence as concepts. Considering this imperative, the idea
of sovereignty can be assumed to have had valid usage for hundreds of
years, over which time, the concept has evolved to mean different things,
each a refinement of the definition that preceded it. Transcending positivism
means that the scholar’s search is not for “new” material, but to decipher
the metaphysical essence of a concept as it has been made manifest over time
and context. These manifestations are rooted, and refined from, the known
terms of that concept’s inherent idea(s).

Rather than depending exclusively on positivism and its conventions, my
work utilizes, in addition to Collingwood, the intact philosophical systems
of Hume, Hegel, and Kant to trace the refinement of international law as a
product of human practical reason. These paradigms, or integrated systems
of logical concepts, will be applied to legal practice individually, so that
each CPA can be deciphered separately. This provides a set of integrated and
logically intact paradigms for the evolutionary stages of practical reason in
international law. Because each argument is applied systematically, a deeper
understanding of the source, locus, and scope in the development of law in
general, and international law in particular, is possible where it is not with
the application of various disconnected components of many theories. Each
CPA based on Hume, Hegel, or Kant can then be used to describe a distinct
context that its logic of concepts best illuminates; specifically, the (1) gene-
sis, (2) contemporary dilemmas, and (3) future of the international legal sys-
tem. By widening the perspective of international lawyers and policymakers,
they can more easily perceive the dialectic of ideas that has created, and is
refined by, the legal practice in which they participate. We also move toward
Allott’s goal of “human self-perfecting.”'® And, in addition, by providing a
more complete knowledge of the origins of legal practice and its evolution,
we illuminate the practical possibilities for what we might “choose to be”!!
in the future.

To achieve this, the essential metaphysical elements of state sovereignty
and its inherent evolutionary scale of forms will be deciphered and described.
This will transform what appears to be a multitude of definitions and
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practical realizations of the concept of sovereignty into a set of interdepen-
dent manifestations of a single substructure, made of a single set of dialectic
elements. The interpretation of international law through practical reason
sorts and integrates a diverse and discordant literature and defines state
sovereignty as a single concept evolving on a scale of forms that allows it
to exhibit diverse character traits, all arising from different combinations of
common and essential metaphysical elements. This approach, compared to
positivist methods and legal realism, allows one to transcend current agree-
ment that sovereignty is, at best, a narrowly focused set of empirical charac-
teristics or, at worst, “organized hypocrisy.”'? This method also encourages
the scholar and practitioner to understand the predispositions and pitfalls
of the concept of sovereignty, as well as its potential future paths, more
effectively.

The use of philosophical method to create policy paradigms out of pre-
existing philosophical systems and apply these to international law will be
called Philosophical-Policy & Legal Design. This approach allows the use of
preexisting and complete philosophical arguments that provide an adequate
logic of concepts to chart the evolution of the idea of sovereignty along its
scale of forms. An examination of the source of practical reason in human
social convention with the employment of a philosophical-policy drawn
from Hume’s logic of concepts about human nature will demonstrate this
new approach.

Why Hume? Because, up to now, without an adequate substructure we
have arguments, like Brunneé’s and Troope’s,'? that may correctly identify
international law as an “interactional” system, but cannot present any argu-
ment as to why it is, where this empirical reality comes from, or what its
implications are for the future.

Comparatively, Hume provides a logic of philosophical concepts that
answers these concerns. First, he fulfills the requirements for a fuller under-
standing of the origin and evolution of law from social convention and
the dependence of social convention on the human imperative for society.
Second, he offers a more adequate delineation of the overlapping concepts
of the law in terms of the ideas and institutions that deal with norms and
justice (e.g., principle, process, practice, rule, power, interest). Third, he pro-
vides a fundamental understanding of the essential dialectics at the core
of a conceptualization of the law with both unconscious and conscious
human participation (i.e., passionSireason, processSiprinciple). These dif-
ferences provide for the establishment of a dialectic and evolutionary scale
of forms that conceptualizes law as applied practical reason. It creates both
a two-stage legal system where principle, within its dialectic with process,
can redress an inherent process-bias, and a fuller and more systematic expla-
nation of the presuppositions of the concept of sovereignty, than positivist
models alone can provide.

In this book, the genesis of the modern international legal system takes
shape in the processSiprinciple dialectic and Hume’s concept of law as social
convention. For Hume, the process side of this dialectic that finds social
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stability, as it transforms convention into positive law, is most critical. But
his paradigm is limited; it fails to consider what the rise of critical principle
in the law (e.g., human rights) means for the evolution of sovereignty. Since
his argument cannot deal with critical principle or its full integration into
the law, a second philosophical-policy to inform the next moment of legal
evolution is required.

In the second book, Hegel’s philosophical-policy is pertinent to under-
standing the rise of critical principle in the law. Applied to contemporary
dispute resolution it illuminates the struggle between a Humean or conven-
tional definition of state sovereignty and the requirements of international
human rights. Hegel’s argument for “recognition” combines process and
principle by engaging “abstract right” in dialectic with social “morality” to
create a synthesis product of “ethical life.” Hegel, defining the locus of sov-
ereignty through practical reason, places it, not in the individual or the com-
munity, but in the synthesis of the two through legal right. This grants the
processSiprinciple dialectic a new field of application with a better balanced
tension that creates and defines the responsibilities of the modern state. But
beyond its manifestation in the state, Hegel cannot help us understand the
processSiprinciple dialectic. Since international law is a distinct mode of
law that deals with more than just states we require yet a third philosophi-
cal-policy to completely understand the evolution of international law as a
product of practical reason.

In the third book of the series, Kant’s critical philosophy is employed
to define the scope of sovereignty as practical reason beyond the state,
allowing us to move to the final stage of transnational legal development,
including an imperative for what I will call an “Ecological Contract.” Kant’s
philosophical-policy defines the scope of sovereign protection in one’s duty
to the integrity of humanity and the environment as dialectic representatives
of the synthesis of the realm of freedom with the realm of nature.

Overall, the three-stage dialectic that defines the evolving concept of
sovereignty maps onto both Collingwood’s argument that practical reason
moves from utility (Hume), to right (Hegel) to duty (Kant) and Bartelson’s'
argument (see Prologue) that a full analysis of sovereignty requires attention
to its source (Hume), its locus (Hegel), and its scope (Kant). The ultimate
purpose of this project is to explain international legal practice as an inte-
grated manifestation of human practical reason. The motivation for this
effort is to represent the entire philosophy and history of international law
through a single coherent set of dialectic precepts that provide an essential,
yet evolving, metaphysics for international law from its origins, through its
modern dilemmas, and into its future. Let us begin with the application of
Hume’s philosophical-policy as the initial manifestation of practical reason
in international law.



This page intentionally left blank



Acknowledgments

I wish to acknowledge the places that made this work possible, including
The Law Faculty, the Lauterpacht Center For Research in International
Law, and the Fellows and Staff of Wolfson College, all at the University of
Cambridge, The School of International Studies, Simon Fraser University,
The Fellows and Staff of Exeter College, the librarians at the Codrington
Library, All Souls College, and the Collingwood Archive at the Bodleian
Libraries, as well as the Facilities of Law and Philosophy at the University
of Oxford, and Lehigh University. People, including Philip Allott, James
Crawford, Vaughn Lowe, John Harriss, Roger O’Keefe, Chester Brown,
Amanda Perreau-Saussine, Susan Marks, and David Braybrooke, as well
as the manuscript reviewers, inspired and improved the argument herein.
I have also drawn on components of previously published articles for this
effort, including “Justice-As-Sovereignty: David Hume & the Origins of
International Law,” British Year Book of International Law, 79 (2007):
429-479; “A Proposal for ‘Philosophical Method’ in Comparative and
International Law,” Pace International Law Review (Pace International
Law Review, Online. 1, no. 3 (2009): 1-14; http://digitalcommons.pace.edu
/pilronline/3/); and “Philosophical-Policy & International Dispute Settle-
ment: Process%iPrinciple and the Ascendance of the WTO’ Concept of
Justice,” Journal of International Dispute Settlement, (2012): 59-73. 1 sin-
cerely thank the editors of these journals. A special thanks also goes to
Mr Brian O’Connor at Palgrave-MacMillan for his enthusiasm about this
entire project, and its publication.

JoHN MARTIN GILLROY
Exeter College, Oxford, June 1,2013



Prologue: Sovereignty and Practical Reason

Sovereignty is a central concept in international law. But there is no con-
cept that generates as much confusion among scholars and practitioners.
While there is general agreement that sovereignty, as the absolute power
of the state to exist without transnational restrictions, has no application
within the contemporary international system, this is where the agreement
stops. Social science cannot seem to provide any single conceptualization of
sovereignty that can not only describe the past and understand the dilem-
mas of the present but also predict the trends of the future with reasonable
authority.

I both agree with, and challenge, this conclusion. I agree with it because
sovereignty, like all social concepts, cannot be definitively classified as a
single empirical phenomenon, but evolves dialectically over time, producing
a variety of manifestations with the same underlying metaphysical essence.’
But I also challenge it by contending that an essential concept of sovereignty
does exist that encompasses most of the variant definitions and claims about
its past and future. This unitary metaphysical foundation contains a tension
of component ideas that relate sovereignty, as a manifestation of practical
reason, to various definitions of justice, which are time-sensitive synthesis-
moments or “snapshots in law” of sovereignty’s metaphysical character. This
seeming contradiction, that sovereignty is both pluralistic and unitary, is
accessible through the transcendence of scientific method by philosophical
method. I propose to show that sovereignty can be considered a dialectical
concept with a stable metaphysical essence that produces plural manifesta-
tions over time as its component dialectics rebalance themselves.

In a definitive study of the concept of sovereignty, Jens Bartelson? exam-
ines the effort to apply scientific method to the idea of sovereignty in both
international and sociological theory. He concludes that, first and foremost,
problems of conceptual definition arise primarily when “a scientific under-
standing of sovereignty is attempted...the problems confronted by concep-
tual analysis are intrinsic to the meta-language guiding this analysis...[a
meta-language preoccupied with] what it means to be scientific.”3

Bartelson’s deconstruction establishes that questions about the source,
locus, and scope of sovereignty* must shift from an emphasis on the “quest”
for its empirical essence to embrace a study of the epistemological context of
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the word itself, or the language of sovereignty in distinct historical periods.
“If we are to understand the concept of sovereignty historically, the problem
is not so much a matter of what sovereignty is, as it is a matter of what this
is has come to mean.”’ For him, the chronology defines the concept.

He defines two possible routes to a conceptual understanding of the
idea of sovereignty: first, through a scientific search for essence or, second,
through an historical search for contextual truth as historical knowledge.
He chooses the latter path, because he concludes that sovereignty is not a
physical thing subject to essential scientific investigation.

sovereignty has no essence, since it is what makes differen[t] spheres of politics
empirically representable and intelligible; as soon as we start to demand that
the concept of sovereignty should refer to something present in the world of
empirical beings, our understanding of the concept itself must presuppose the
same line in the water which is drawn in and through its meaningful use in
political discourse...[t]hus, if we want to make sense of sovereignty ...without
itself being a mysterious prior essence, we should pay attention to the internal
connections between sovereignty and knowledge.®

Bartelson’s arguments about both the limits of empiricism in matters of
conceptual analysis and the positive attributes of his historical epistemology
are persuasive. However, while critical of any effort to use scientific method
as a way of understanding sovereignty, his work is nevertheless encased
within the methodological conventions of social science. For example, he
definitively sorts empirical from normative conceptual worlds as a basis for
his study and identifies the former as the source of meaning.” He also links
empiricism with the existence of an object, and then with the idea of essence,
so that in order for sovereignty to have any essence it must be an empirical
object, which it is not.®

But perhaps, in addition to the deconstruction of sovereignty as a source
of knowledge, which Bartelson accomplishes, there is another way to
approach the subject of its essence: a philosophical-metaphysical approach.
If the concept of sovereignty can be considered a metaphysical dialectic of
normative and positive, rather than an empirical ontology, then we may be
able to locate a new source for its essence.

R. G. Collingwood’s philosophical method offers such an alternative to
the social science methodology. His philosophical method attempts to treat
the unique qualities of social concepts, like sovereignty, not as objects, but as
metaphysical subjects of reason. That is, subjects of reason understood from
the application of a set of (i.e., absolute and relative) philosophical presup-
positions that are argued to be foundational to the way humans create, and
are created by, the empirical world around them.

Here, Immanuel Kant is also helpful in that he describes two forms of
reason that map onto, and can represent, the distinct subject matter of
scientific and philosophical reason. For him, the application of human rea-
son in the world must be defined in two ways. Kant distinguishes between
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(1) theoretical reason in the realm of science, objects, and their causality
and (2) practical reason in the realm of the application of human will to
ends guided by logical systems of concepts establishing rules.” The realm
of practical reason for Kant is the realm of human affairs, society, policy,
and the law, where, for example, metaphysical concepts like autonomy are
realized through the ideas and institutions of various definitions of jus-
tice. Combining Kant’s distinction between theoretical and practical reason
and his idea that practical reason is empirically accessible through rules of
justice with Collingwood’s philosophical method, we have a means of rec-
ognizing practical reason in international law and understanding its meta-
physical properties through their affects on the changing ideas of justice in
legal practice.

The use of philosophical method generates a search for the inherent dialec-
tic character of the ideas and institutions of justice as they move, not toward
the idea of a particular physical essence, but toward a metaphysical essence
on what Collingwood calls a “scale of forms.” In other words, the metaphysi-
cal essence of a concept like sovereignty is to be found in tracing the makeup
and interaction of its dialectical components. These, over time, will surface as
various definitions of justice representing synthesized iterations of practical
reason on a scale of ever-increasing conceptual sophistication.

Specifically, Collingwood identifies three stages in the scale of forms for
practical reason: justice as utility, justice as right, and justice as duty.'?
My first concern is with the genesis of justice in international law. For
this purpose, if practical reason has a source, locus, and scope in interna-
tional law, as Bartelson argues, then our initial task is to decipher the core
“source” of sovereignty-as-utility or a genesis definition of justice within
the international system. Here the concept of sovereignty, or more specifi-
cally, Justice-As-Sovereignty becomes the focus of study. With philosophi-
cal method, we can access an argument from practical reason, and with
Justice-As-Sovereignty, we have a first manifestation of reason’s changing
content in legal practice.

Therefore, I propose a reconsideration of sovereignty through a search for
its metaphysical essence; that is, a search for the distinct conceptual logic of
dialectics that first defined sovereignty, as an expression of practical reason,
in the rules of international justice. This will illuminate the normative and
empirical, as well as the theoretical and practical, dimensions of sovereignty
simultaneously by transcending the physical essence of sovereignty. From
the standpoint of philosophical method, attention to the absolute and rela-
tive presuppositions of the metaphysical elements of Justice-As-Sovereignty,
in stage one, is key. The intangible sets of ideas and their dialectic relations,
which are its metaphysics, are critical to an understanding of the essence
of the concept of sovereignty. This is true at all three stages of relative and
absolute presuppositions (the latter two stages to be treated in future argu-
ments) that define the progression of practical reason as justice in interna-
tional legal practice. Each stage will have its own concept of sovereignty.
Overall, I see the metaphysical essence of sovereignty through philosophical
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method, an essence revealed as a persistent feature of the changing ideas of
justice made manifest as the international system evolves.

Delving more deeply into the history of sovereign practice in international
law will reveal the essential logic of interlocking metaphysical presupposi-
tions that make up the stages of sovereignty’s scale of forms. This will show
that the many seemingly diverse conceptualizations of sovereignty have but
one common metaphysical root. This common root is found by applying
the precepts of philosophical method, rather than those of scientific method.
Further, this will reveal that sovereignty is inherently a dialectic concept
composing a narrative of shifting emphasis among its inherent components.
Being dialectic, its superficial manifestation changes through the creation of
various practical synthesis solutions in law that define justice in the interna-
tional system for particular contexts.

A strictly positivist idea of the context of sovereignty divorces it from its
dialectic and metaphysical essence and defines it as a distinct set of physi-
cal properties: observable independent of normative value. Bartelson agrees
that using science to understand the essence of ideas with nonphysical appli-
cations, like sovereignty, is problematic and, further, renders insight into
sovereignty impossible.!" By contrast, philosophical method assumes that
the law is a dynamic and evolving concept within a changing social context,
where the philosophical complexity of the idea of sovereignty will respond
and change accordingly. The balance of dialectic elements within sovereignty
must correspondingly shift to integrate new elements demanded by justice.
For example, currently Justice-As-Sovereignty must respond to a growing
legal concern for human rights as a responsibility of state legitimacy if it is
to maintain its role in terms of the effective control of territory.

Bartelson’s basic questions about the source, locus, and scope of sover-
eignty are useful here when combined with Collingwood’s three dialectic
stages of practical reason as representing justice as utility, justice as right,
and justice as duty. I suggest that there are three distinct but interdepen-
dent definitions of justice involved in a full understanding of the metaphysi-
cal essence of the concept of sovereignty. First, one based on utility, which
describes the genesis or source of sovereignty as practical reason in interna-
tional law; second, one focused on right and the locus or proper attribution
of sovereignty as practical reason between individuals, states, and interna-
tional society; and a third dealing with duty and the scope of sovereignty as
practical reason, or what it encompasses.

The application of philosophical method should show that instead of a
multiplicity of independent and conflicting conceptual definitions of sover-
eignty, what results is a set of interdependent synthesis snapshots of Justice-
As-Sovereignty in legal practice. These mark the outline or scale of forms
for its shifting essence as a metaphysical concept in positive law. These
snapshots reflect a common core of inherent ideas that change over time as
human practical reason is expressed in an ever more refined idea of justice.
This first book of three, each representing the analysis of one of the three
stages of practical reason’s scale of forms, will focus on the source of practi-
cal reason in a concept of justice as utility or sovereignty.
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Utility for Collingwood is the first manifestation of practical reason in
human affairs and, for him, is connected to the idea of the basic order and
stability of society. Within the context of international law, utility means
the most basic or essential definition of order in international affairs, which
suggests the concept of sovereign equality. Collingwood’s definition of util-
ity depends on the unconscious evolution of social convention and no dis-
cussion of this topic can exclude consideration of David Hume, who argues
that the essence of law lies in the social conventions evolved as the basic
standards of order or public utility for the common good. In our effort
to understand the source of practical reason in the essence of sovereignty,
social convention must be acknowledged as playing a pivotal role.

If the essence of sovereignty begins in the social conventions of the inter-
national system, then we need to acknowledge the power of these social
conventions in instantiating certain definitions and components of our
conceptual world with almost sacred, yet unconscious, assumptions. Social
convention is not originally a conscious habit but that collective pattern
of behavior which evolves out of unconscious human interactions creating
stable social relations over time. This stability makes formal rules as law, or
justice, possible. The conventional definition of sovereignty, like all primary
legal concepts, originates in the idea of justice created by the inherent dialec-
tics of those social conventions that are initially codified as law. This imbues
the concept of sovereignty with a seemingly essential definition that is, in
fact, only the first stage along its scale of forms. Combined with a positiv-
ist predisposition, which denies any dialectic possibility, social convention
imbues the initial conceptual logic of sovereignty with validity that grants it
definitive status. However, it is limited validity.

To understand the source of practical reason that exists in the essence
of sovereignty, we must use philosophical method to decipher its dialectic
character as social convention; that is, to map the concepts that overlap to
form its metaphysical system of absolute and relative presuppositions at
this primary stage of conceptualization. This requires that we understand
how sovereignty arose as a utilitarian definition of justice from social con-
vention, to become the core of international law, as a form of practical rea-
son, in its initial stage of development. This, in turn, requires a systematic
philosophical logic of concepts describing the generic rise of social con-
vention, its components and inherent dialectics, and explaining how these
underlie and establish the essence of the concept of sovereignty through
a logic of investigation that adequately explains the modern practice of
international law.'?

A systematic theory of social convention will aid our understanding of
not only the source but, eventually, the locus and scope of sovereignty as
a metaphysical concept. This will, in turn, provide a more expansive and
useful definition of sovereignty with both unitary and plural characteristics.
Rather than create a theory of social convention from scratch, the philo-
sophical logic of David Hume can be adapted to the purpose of under-
standing the rise of the concept of sovereignty in the modern international
system.
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Some may dismiss Hume’s relevance to these issues, as he only devoted a
few pages of his work to the specific subject of international law. However,
his entire philosophical output on human nature is an integrated and system-
atic argument about the human need for society and the rise of social con-
vention, and eventually law, to stabilize human understanding and human
community. The comprehensive and systematically integrated argument his
philosophical logic of concepts offers about the generic rise of social con-
vention is therefore suitable to our need to decipher a conceptual logic for
the source of sovereignty in international law.

With the addition of Hume, we have created a four-tiered hierarchy that
describes the project as a whole. First, at the most general level is a Kantian
intuition that law should be interpreted as an expression of practical reason.
This is not possible within the confines of positivism, as it primarily addresses
theoretical reason through scientific method. The next tier down offers a
solution to this problem. Utilizing Collingwood’s philosophical method, we
are able to place the idea of practical reason within a framework of assump-
tions that allows for the examination of the systematic nature of the law as a
field of human action. Its dialectic and metaphysical characteristics become
accessible, as does its capacity to be a systematic logic of concepts. The
question then becomes: what specific content will enlighten us most when
understood through philosophical method? In other words, how should we
define practical reason for the purposes of applying it to international law?
And, in addition, how are we to understand the implications of a metaphysi-
cal argument that by definition has no empirical landmarks?

The third tier of our model answers these questions. Because Kant argues
that justice in legal practice is an empirical manifestation of practical reason
in the world, we need to isolate the central concept that will act as a defini-
tion of justice at the genesis of international law. International law has been
created around the concept of sovereignty. Therefore, the metaphysical ele-
ments of Justice-As-Sovereignty are of interest to an understanding of inter-
national legal practice as an expression of practical reason. But we must
locate a systematic philosophical argument to inform our conceptualization
of justice in international law.

The most specific and final tier of the hierarchy specifies the content
of our definition of practical reason. Our examination of international
law begins with the assumption that law has its genesis in social conven-
tion and that, because of this, a philosophical argument based on society
derived from conventional roots is a reasonable point of departure. Here
David Hume’s logic of concepts can be utilized. Specifically, by sorting its
components through the standards of philosophical method, we can orga-
nize Hume’s philosophic argument into a philosophical-policy and legal
design paradigm ready to interpret international law and its central norm
of Justice-As-Sovereignty from the standpoint of the origin and evolution of
social convention.



Philosophical Method, Hume’s
Philosophical-Policy, and Legal Design

Abstract

To conceptualize international law as an expression of practical rea-
son, I adopt a procedure that applies philosophical-policy through legal
design and has six steps: (1) A policy or legal issue is chosen (interna-
tional law); (2) A philosophical system is selected to illuminate the issue
(Hume’s, because of its focus on social convention as the source of law);
(3) The philosophical system is then sorted through the categories of
Collingwood’s philosophical method allowing one to identify the core
dialectic, a scale of forms and the essential metaphysical structure of the
philosophical system; (4) The fundamental assumptions for making pol-
icy and legal choices are then segregated transforming the philosophical
system into a philosophical-policy paradigm; (5) The policy paradigm is
then applied to international law as legal design and tested in the light of
legal practice, linking the superstructure of codified law to the substruc-
ture of philosophical precepts that created it; (6) A feedback loop allows
the comprebensive policy argument (CPA) and its interpretation of inter-
national law to be evaluated in terms of its utility.

Superficially, Hume does not appear to be concerned with the philosophical
concept of reason but with human passions.! However, upon closer exami-
nation, Hume’s concept of human nature treats the persons, their under-
standing, character, and social context, within a comprehensive argument
about the power of social convention. For Hume, convention is rooted in
the practical application of human rationality, both conscious and uncon-
scious, to action, given one’s circumstances, to generate collective practice.?
Hume’s perspective attempts both to understand the employment of theo-
retical reasoning to one’s physical surroundings and to apply “practical”
reasoning to the creation, stability, and persistence of human social ideas
and institutions.’
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The dialectical essence of Hume’s “practical reason” is the tension between
reason and passions. Passions, because of their role in moving human action
toward social interaction and stability, are the root of social convention
and therefore the necessary point of focus for his argument. However, for
our purposes, what is of interest is not that the passions dominate reason
in Hume’s consideration of the human approach to the practical world, but
that both reason and passion are dialectic agents in the persistence of human
nature. This renders Hume’s effort one we can classify as an application of
practical reason.

Hume not only identifies the origins of society in human passions, but
uses them to trace the evolution of social convention, which acts as a base
for progressively codified legal rules. These rules assure the stability of
social order, while collective action increases in size and complexity. Overall,
Hume offers a complete and systematized philosophical argument about the
genesis or creation of law from the evolution of social convention. Within
Hume’s philosophy, international law is a logical entailment of a general
evolution of law from practical reason. International law and its established
definition of Justice-As-Sovereignty can thus be viewed in a systematic and
developmental way.

Recognition of the application of Hume’s philosophy for such practi-
cal matters as international law can be traced to Duncan Forbes. He
describes the philosophy of David Hume as an applied philosophy, or a
“Philosophical-Politics.”* 1 propose to employ Hume’s logic of concepts,
supporting the rise and maintenance of social convention in society, as a
basis for the genesis of “sovereignty” in international legal practice. My goal
is to understand how the nexus of philosophy, public policy, and law, rep-
resented in Hume’s argument for social convention, is useful in illuminating
the origins of international law. This will provide the study of international
legal practice, as a logic of investigation, with an underlying philosophical
logic of concepts. In this way, we shall transcend and enhance traditional
positivism and empirical or scientific method and be able to proffer a differ-
ent, more complete, flexible, and comprehensive understanding of the roots
of sovereignty in law.®

Here Collingwood’s® philosophical method can be used to provide a
foundation of standards and categories for the application of philosophy
to law. This method assumes a dialectic between theory and practice where
the understanding of a policy or legal issue requires that the philosophi-
cal systems that provide the logic of concepts both for the existing law,
and for competitive policy arguments, be deciphered. These newly identi-
fied systems can then be used for a deeper understanding of a superficial
practice that includes the underlying reasons for such a practice. The use
of philosophical method, in this way, transforms the systematic and whole
philosophical systems under examination into philosophical-policy para-
digms, which then can be applied to legal practice. Consequently, both the
substructure of the status quo legal practice, its strengths and weaknesses,
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Figure 1.1 Philosophical-policy and legal design: The creation of a comprehensive policy
argument (CPA).

and the dynamic parameters of change in the evolution of the concept under
study are revealed.

To use philosophical methodology, (Figure 1.1) one itemizes the charac-
teristics of the policy or law under scrutiny, then matches a preexisting phil-
osophical system to those characteristics in order to provide a theoretical
substructure for legal practice.” Next one takes the tenets of this philosophi-
cal system and examines them through the lens of philosophical method to
decipher the core dialectic(s), the overlap of concepts defining the subject
and its scale of forms. From these, the absolute and relative presuppositions
of its metaphysics can be deciphered. Next, the system, understood through
the philosophical lens, is turned into a philosophical-policy paradigm by
segregating its fundamental assumptions, operating principle, material con-
ditions, and shorthand decision-making procedure. Philosophical method,
like its scientific counterpart, provides a set of categories and procedures,
a particular point of view from within which the cross-section of social
matter, viewed through any number of conceptual logics (i.e., philosophical
systems) can be uniformly studied.

Hume’s philosophy requires adaptation before its full application
to international law can be undertaken and analyzed. To do this, I shall
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examine Hume’s philosophical system or logic of concepts through the lens
of Collingwood’s philosophical method. Simultaneously, I will decipher its
“philosophical-policy paradigm”® by defining its fundamental assumptions
about the individual, collective action and the role of the state. The resulting
paradigm, with its foundation of philosophical method, can then be used to
describe the genesis of the international legal system, mapping theory onto
practice as an expression of practical reason.

But why Hume? Hume provides a logic of philosophical concepts that
fulfills the requirements for a fuller understanding of the origin and evolu-
tion of law from social convention. Specifically, he offers a more adequate
delineation of the overlapping concepts of the law in terms of the ideas
and institutions that deal with norms and justice (i.e., principle, process,
practice, rule, power, interest). He also provides an understanding of the
essential dialectics at the core of a conceptualization of the law with both
unconscious and conscious human participation (i.e., passionireason;
processSiprinciple). A Humean perspective establishes an evolutionary scale
of forms based on these dialectics that conceptualizes law as applied practi-
cal reason. It creates both a two-stage legal system and a fuller and more
systematic explanation of the presuppositions of the concept of sovereignty,
than positivist models, alone, can provide. Most importantly, Hume’s idea
of science makes his argument ideally suited for examination through philo-
sophical method, philosophical-policy, and legal design.

Hume’s Idea of Science as
Philosophical-Practical Reason

Although coopted by positivists’ to support a modern social-scientific
method, Hume’s specific definition of philosophy-as-science was based on a
more comprehensive understanding of its interdependent application to the
empirical and philosophical dimensions of both nature and human nature.
The more comprehensive character of Hume’s approach to humanity, which
employs what Collingwood enumerated as the characteristics of philosophi-
cal method, is a result of the definition of “science” that was prevalent in
his era. The Enlightenment approach to “science” included concern for the
application of reason to both humanity and nature and was founded on a
recognition of the dialectic and interdependent makeup of life. For Hume
and his contemporaries, approaching the world “scientifically” entailed
combining philosophical and scientific method.

Many social arguments have been written since the mid-nineteenth century
and, all are, in one way or another, and to a greater or lesser extent, derived
from positivism with its roots in scientific method alone. Even those who
criticize positivism still buy into its empirical presuppositions and produce
noncomprehensive “normative” critiques of specific applications of positivist
argument using components of, rather than integrated, philosophical systems.
Others collapse into nihilistic “post-structural-modernism,” giving up on the
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possibility of truth altogether. In either case, the dichotomies and assumptions
of scientific method remain the foundation of contemporary research.

Nihilistic modernism demonstrates the most profound power of positiv-
ist method in forcing critics to reject the idea of “enlightenment” itself. By
wrongly accepting that scientific method was the sole legacy of Enlightenment
thinking, critical theory, for example, sentenced its descendants to follow
the maxim that those wishing to depart from the dominance of the material,
the efficient, the instrumental value, or quantitative reductionism, should
reject the entire Enlightenment project. This is aptly reflected in a seminal
argument for modernism made by Horkheimer and Adorno.

For the Enlightenment, anything which cannot be resolved into numbers, and
ultimately into one, is illusion; modern positivism consigns it to poetry. Utility
remains the watchword from Parmenides to Russell. All gods and qualities
must be destroyed.!®

But the comprehensive idea of philosophy-as-science also arose during
the Enlightenment and is a cornerstone of Hume’s argument.!! Hume’s “sci-
ence” of society is indeed a descriptive account of the origin of social coop-
eration. But it is simultaneously a prescriptive account of the normative
obligations created by this human interaction that define just relations in the
persistence of social organization that gain salience through levels of sanc-
tion seeking to assure certain expectations and acts. Hume was not writing in
an era dominated by a dichotomizing positive methodology, but one where
philosophical logics of concepts and empirical logics of investigation were
assumed to be interdependent. Social presuppositions were assumed to have
a dynamic context more akin to the dialectic idea of positive5inormative.

Two strains of thought emerged from the Enlightenment. The first was
the application of theoretical reason, or reason-in-nature, to classify empiri-
cal objects. Here the scientific method of Galileo and Newton was perfected
in a quantitative logic and a classification system based on observation and
induction that responded to a universal set of presuppositions relating to
our cumulative experience, up to that time, with the world of causality.
Meanwhile, a second parallel effort refined our application of practical rea-
son to the individual as moral agent, to political organization in general, and
to the universal and necessary roots of human social evolution. This effort
aimed at freeing human studies from the dominance of theistic explanation,
and law from determination by revelation. In response to the Reformation,
a core imperative of the Enlightenment was the refinement of a universal
and secular standard of practical reason as a basis for the study of society,
as well as its inherent concepts and institutions.

This imperative of the Enlightenment responds to the perception that
humanity and nature are related dialectically but require different sets of
methodological presuppositions. Rousseau, Kant, and Hegel, among oth-
ers, worked to develop this method for the application of practical reason
to human affairs, but they were not as successful as the natural scientists
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in establishing a unified and practically-reasoned basis for their systems of
thought. Perhaps this is because the superficial examination of social life
suggests a pluralism of thought that defeats a common essential method of
analysis. Perhaps the traditional integration of philosophy and theology was
too powerful to be overcome in an age of Reformation and religious war. Or
perhaps the extreme reaction to the unity and empirical prejudices of science
by the Romantics, with their integration of social ideals and emotion, made
the effort to base social life in a reasoned method seem less sure, less true,
and therefore less possible.

The resulting asymmetry between a universal theoretical reason and the
pluralism of practical reason contributed to the nineteenth century argument
that one could avoid all of the presumed “theistic” and “ideological” prob-
lems of plural practical reasons by replacing them with a definitive scientific
method for social study. Over the years, the philosophical method integrated
by the scholastics and applied to human life during the Enlightenment atro-
phied from lack of use and was marginalized by social science. With the
normative dichotomized from the positive, philosophy became an unrea-
soning ideology with all its didactic implications. Reason became associated
primarily with its theoretical-scientific variant. Objects, their measurement,
and a quantitative rationality of understanding, became dominant not only
in the study of nature but in the study of humanity. Meanwhile, the qualities
of human beings and their societies, associated with idiosyncratic values,
dwindled in influence.

The dominance of empirical science representing reason in human affairs
led, by the mid-nineteenth century, to theoretical reason being divorced
from the practical and given status as the point of departure for “social sci-
ence.” With the implementation of a “social” scientific method, the analysis
of human context through physical objects and the application of theoreti-
cal reason classified human life into a system of definitive or eristic bins.
Consequently, the positivist ideal that one could replace revelation most
effectively with theoretical reason-as-science was adapted for use on human
and social phenomena and became the dominant ideal in the following cen-
turies for advocates, critics, and opponents alike.

Hume’s philosophy is not a specific theoretical effort to define “a cor-
ner” of the greater social landscape, but a comprehensive effort to argue for
a specific definition of practical reason in human social life that contains
both a logic of philosophical concepts and a logic of empirical investigation.
Hume is not concerned with the specific struggles of any particular individ-
ual, group, or society, or any single aspect of human social cooperation (e.g.,
economic, political, legal) segregated from all others. While he promotes
justice as a neutral process-norm, he recognizes that critical principle, based
on reason, does exist and must be accounted for, if only in a secondary role
within the dialectic of processSiprinciple.

Hume treats both normative and empirical science comprehensively. Even
though his idea of justice is descriptive in that it arises from the social inter-
action of persons, he also argues that, without a moral foundation, justice
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is impossible. A concept of sovereignty described within the framework of
Hume’s philosophical-policy will be a dynamic one, with its source in a set
of overlapping concepts and an evolutionary scale of forms where justice
is refined until codified in formal institutions. Hume’s philosophical-policy
offers a comprehensive philosophy-as-science, rather than compartmental-
ized theory, with an inherent metaphysics of absolute and relative presup-
positions that, in the following chapters, will be applied to understand the
metaphysical essence of the concept of sovereignty in international law.

Traditional positivist interpretations notwithstanding, Hume’s philoso-
phy is scientific in that it is a comprehensive and inherently metaphysical
application of human practical reason to social life.!? Although he seeks a
description of the evolution of convention in society, and he contends that
an improper theological metaphysics has been invoked to try and under-
stand the social world, he neither rejects nor denies that metaphysics is nec-
essary for the full understanding of human social evolution. As shall be seen,
his metaphysical argument generates a crosscurrent of dialectics within the
concept of Justice-As-Sovereignty, all containing relative presuppositions
that overlap in their dynamic refinement toward the essence of social order
in one absolute presupposition: the human passion for a stable international
society.!3

Hume intends to describe how human social cooperation originates and
then perpetuates itself over time, context, expanding population, and social
complexity. His philosophy is simultaneously normative and descriptive to
this end, where these concepts overlap and are inherently interconnected
within the conceptual logic of his greater philosophical system. His synthe-
sized solution to the question of human nature and social order is based on
the recognition that the moral or normative arises and changes, on a scale
of forms, from the empirical interaction of human beings.

From a twenty-first century standpoint, Hume is a “scientist” of human
nature and social evolution. But for reasons just explained, this categoriza-
tion is a misleading one. Hume’s descriptive analysis of causality in the natu-
ral world is akin to, but not the same as, his argument for ethics and society.
Overall, there is no doubt that his effort is to apply science to society. But
his is science as a comprehensive and universal philosophical subject, and
employs a method of observation encased within a deeper metaphysics of
human nature. This is science as it was for Isaac Newton, not Bertrand
Russell.

Hume argues that society is not just a result of probability theory and
sense impressions, but the dialectic complexity of human characteristics
as they both seek society and short circuit its viability. Hume’s argument
reflects the inherent tensions between the human and natural world. For
example, while reason and understanding are sufficient to decipher causal-
ity, human social nature requires both an acknowledgment of the interac-
tions between understanding and impression in the mind, and ideas and
actions that result from the struggle between two faculties of the mind
trying to define human practical action. They represent opposites with an
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inherent dialectic tension and therefore equal status in the definition of one
another: reason%ipassions. Although Hume’s eventual synthesis argument
makes reason the “slave of the passions,” the latter is neither dichotomized
from the former nor treated in total isolation in terms of one’s control over
choices and actions. The master-slave dynamic,'* understood through the
dialectic of processSiprinciple, is still relational, even given the dominance
of the former within Hume’s logic of concepts.

David Hume is useful to us because he is neither an idealist nor a utopian
with a prescription for humanity’s future. The utility of Hume’s philosoph-
ical-policy to international law is that he offers a systematized “philosophi-
cal” argument that tells a comprehensive “origin” or source story for the
concept of sovereignty in international law. This argument includes a meta-
physics of absolute and relative presuppositions that, as we shall see, maps
onto our experience of international legal practice. By offering a detailed
application of Hume’s philosophical-policy paradigm as legal design, we
can begin to see the details of how practical reason describes the origins
of human social life and the evolution and refinement of social, political,
and legal institutions. By using philosophical method to understand Hume’s
logic of concepts as a philosophical-policy paradigm, a deeper understand-
ing of the essence of sovereignty as an expression of practical reason in
international law becomes possible. To begin to see how this is possible,
Collingwood’s philosophical method and my use of it to create philosophi-
cal-policy and legal design paradigms needs explanation.

The Lens of Philosophical Method

Collingwood’s philosophical method can be simplified into five specific
characteristics that underlie the application of practical reason to human
affairs. To apply philosophical method is to promote:

Comprehensive philosophy over compartmentalized theory;

Dialectic argument over eristic;

Refinement of ideas over the imperative of discovery;

Overlap of concepts rather than their definitive classification;

An essential metaphysics of absolute and relative presuppositions, not a pri-
mary dependence on surface validity.

ke

First, practical reason expressed through philosophical method, requires
a shift in modern thinking from a positivist focus on compartmentalized
theory to the study of comprehensive philosophy. Since the positivist revolu-
tion of the mid-nineteenth century, we have been trained in our distinct dis-
ciplines to pursue theory adequate to explaining our particular corner of the
sociopolitical or legal landscape. Unlike our predecessors in the seventeenth
and eighteenth centuries, we no longer seek a comprehensive and essential
philosophical understanding of how human practical reason applies to its
social milieu, how it shapes and is shaped by the individual humans within
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it, and how and why it renders, in particular circumstances, particular insti-
tutional and legal structures for its persistence over time. Hume’s argument,
for example, begins with human psychology and understanding and ends
with a general theory of social origin and persistence for human nature,
while integrating the empirical and normative dimensions of the interdisci-
plinary subjects. Contemporary theorists are trained, first, to classify them-
selves as exclusively normative or empirical and then focus on a very specific
application of their social or political or ethical theory that assumes only
local validity for their particular subject.'> One is no longer responsible to
understand the systemic philosophical whole of human nature nor to apply
universal and necessary sociolegal ideas to specific cases and controversies.'®
The immediate and practical are the only positivist objectives.

Theory is most often applied piecemeal and does not attempt to gener-
ate a comprehensive understanding of any philosopher’s greater conceptual
system, as we will do here. Positivists employ bits and pieces of exegesis
(e.g., Hobbes’ state of nature, Rousseau’s general will) applied in isolation
from a philosopher’s greater logic of concepts, to make specific theoretical
points. Positivism discounts metaphysics or integrated philosophical systems
and seeks only those components of theory that aid in the specific under-
standing of an explicit empirical question. But concepts like sovereignty or
macro-trends like globalization or climate change and how contemporary
international law and policy might apply human reason to regulate them
may require more than the exploration of “theoretical” corners, or isolated
components of a greater philosophical space.

The second characteristic of philosophical method is the recognition of the
dialectic nature of human reason. We have abandoned the ancient assump-
tion that the core of human practical reason is dialectic for the modern idea
that political and scholarly discourse are essentially eristic. The dialectic
is a logical form of reasoning built on the idea that no philosophical con-
cept exists in isolation. Dialectic concepts are assumed to be connected to
webs of other concepts that influence and are influenced by them. The ten-
sion between a concept, and its opposite, or system of interacting concepts,
makes up its metaphysical context and generates its conceptual essence. In
dialectic, no idea can be assessed without reference to its dynamic inter-
face with related concepts that, by affecting each other, become mutually
interdependent.

The eristic approach, familiar to us through positivism, assumes that ideas
should be definitively classified and isolated, for both study and practical
application, like physical objects classified within closed systems. Any ensu-
ing debate is based on creating confrontational sets of definitive and isolated
precepts that will then be pitted against one another and defended without
compromise to create one winner and one loser in a policy or legal debate.

While both eristic and dialectic approaches involve argument, the goals
are distinct. Eristic argument creates ideological confrontation over norma-
tive matters as the rule and assumes that truth is in the integrity of an ideo-
logical position. In eristic debate, one is right or wrong before the discussion
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of ideas commences, while in dialectic argument all positions within the
conversation are assumed to have a piece of the truth that can be synthe-
sized into a result that allows most parties to the discussion to contribute to
the “truth” of the outcome.!”

Theeristicapproach toideas fails to acknowledge that normative'ipositive
or theorySipractice are integrated dialectic pairs where one component can-
not be assessed in the absence of the other. As the core of positivist political
and legal scholarship, eristic studies begins with one component of a dichot-
omized pair (viz., empirical without normative), and requires a distinct
literature for each. Eristic positivism requires that an idea be definitively
classified and assessed without benefit of its inherent dialectic counterargu-
ments. Eristic “debate” assumes that discourse and argument are a contest
of established “truths,” each containing an integrity of ideological position
that fails if compromised by any admission that opposing arguments con-
tain value.

A third characteristic of philosophical method is its focus on philosophi-
cal refinement and justification rather than scientific discovery. Philosophical
method assumes that all social concepts are known to us, making the task of
analysis the refinement and use of their meaning to justify a distinct range of
action in changing contexts. In science, one aims to discover; in philosophy,
one aims to further refine and justify new conceptions of a known idea.

The predisposition toward scientific discovery has led to a focus, within a
“science of law,”'® on the validity of static concepts, rather than the assump-
tion of the evolution or refinement of a concept over time. Bartelson’s argu-
ment about sovereignty, for example, assumes that each historic epoch
studied has a separate and contextually sensitive definition of sovereignty
that is valid only in those circumstances. But, because of its dialectic nature,
philosophical method assumes that all the contextual manifestations of a
concept, like sovereignty, are essentially interrelated. Philosophical method
suggests that concepts are already known to us at some level of sophistica-
tion, and our task, through dialectic analysis, is to refine our understanding
of them and their inherent complexity as applied ideas.

With a focus on refinement, philosophical method moves away from a
concentration on the observable surface, to a search for the “essence” of a
concept that transcends particular manifestations of its practice. This is the
concept’s metaphysical essence, indigenous to the idea itself and revealed
through the progressive philosophical analysis of its transcendent ideas. A
metaphysical essence is not a point of departure, but the result of the grow-
ing sophistication of a concept as its inherent dialectic ideas rebalance in
more and more sophisticated combinations.

The fourth characteristic of philosophical method, overlap on a scale
of forms, provides the means to access the essence of a concept. Unlike
scientific concepts definitively classified by genus and species, philosophi-
cal concepts, because of their dialectic character, overlap with one another
and create a scale or continuum of forms as they evolve to the increasing
demands of practical reason, toward their essence.!”
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The overlap of categories into which a single philosophical idea simul-
taneously fits, frustrates the scientific classification of social, political, and
legal ideas into one and only one observational classification. But the pre-
disposition to define a concept by its empirical surface alone should be
resisted. It is best understood in terms of both what can be observed and
the underlying ideas that define and justify the concept’s distinct manifesta-
tions over time. The development of a legal concept like sovereignty, along
its scale of forms, toward its essence, involves all of those variables that
contribute to its essential integrity,2? defined by its dialectic and overlap-
ping relations.

The result of this identification [of essence] is that every form, so far as it is
low in the scale, is to that extent an imperfect or inadequate specification of
the generic essence, which is realized with progressive adequacy as the scale
is ascended.?!

As Bartelson contends, the essence of a concept cannot be understood in
physical terms. A philosophical concept cannot be treated as a strictly posi-
tive object uniquely classified and studied in the absence of its dialectic con-
text. In the same way, to seek the refinement and justification of the generic
essence of sovereignty requires more than treating the law as a valid, iso-
lated, and static concept, which is what positivism prescribes.

Linking distinct levels of overlapping complexity creates a philosophical
“scale of forms” for a concept.

for if the species of a philosophical genus overlap, the distinction between
the known and the unknown, which in a non-philosophical subject-matter
involves a difference between two mutually exclusive classes of truths, in a
philosophical subject-matter implies that we may both know and not know
the same thing; a paradox which disappears in the light of the notion of a scale
of forms of knowledge, where coming to know means coming to know in a
different and better way.??

With the assumption of a scale of forms as an expression of practical reason,
we can use philosophical method to create ever deeper and interdependent
definitions of the nature of sovereignty in international law.

Fifth, and finally, the metaphysical?® nature of “essence” is more specifi-
cally defined by philosophical method in terms of a hierarchy of relative
and absolute presuppositions. Here, hierarchy means that a series of dia-
lectically interrelated relative presuppositions lead, finally, to an absolute
presupposition that defines the source of the concept. The absolute presup-
position is the moral primitive of the concept, its source, and the fundamen-
tal point of departure for finding its essence. The absolute presupposition is
necessary to the concept’s wholeness or integrity; no further presuppositions
inform it. As Kaldor efficiency is to market policy methods, as autonomy is
to Kant’s theory of morality, and as the need for society is to Hume’s argu-
ment for human nature, “[a]n absolute presupposition is one which stands,
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relatively to all questions to which it is related, as a presupposition, never
as an answer?* which means that ‘metaphysics is the science of absolute
presuppositions.””?

Justification is the currency of human ideas and norms for philosophical
method. The capacity of a particular set of absolute and relative presup-
positions to properly inform the design of a policy argument, and the legal
rules thus rendered within the context of practice, as well as its sufficiency
to support its standards in practice, mark a policy idea as persuasive in legal
discourse.

A well-justified and persuasive policy argument advances both the con-
cepts involved and the degree of their success in amending the institutional
structure of legal practice. Seeking ever-greater depth for legal concepts also
responds to the need for a progressively more complex and sophisticated
system of interlocking legal ideas and institutions that produce an ever-more
sophisticated concept of justice. The refinement of rights and rules as dis-
positive in law is especially important given the present flux of practical
reason in legal practice, which must respond to globalization and climate
change as challenges to the established international rule of law.

Within positivism, a metaphysics of absolute and relative presupposi-
tions is replaced by layers of equally relative physical presuppositions, all
assumed to be true based on empirical argument and experimentation.?
This perspective overlooks the separate roles of absolute and relative pre-
suppositions and ignores their distinct philosophical character, metaphysical
interrelations, and dynamic dialectic evolution.

When a legal argument, for example, assumes all its presuppositions to
be relative, it is not assuming a dynamic dialectic connection between them,
but a circular logic, as each relative presupposition is an “answer” to one
level of questions, while it poses questions for the next level of similarly
relative presuppositions. By assuming that all of these relative presupposi-
tions are independently true without analysis, the purpose of any inherent
metaphysical scale of forms is defeated and concepts become isolated in
time and space. It becomes impossible to create a logical scale of forms for
the intellectual refinement of a concept, as one has no grounds to sort and
justify connections between the concept’s presuppositions. Also, without a
single common and fundamental foundation as a point of departure for
the repeated dialectical interaction between theory'ipractice as they move
toward essential refinement, the practice connected to a concept like sover-
eignty remains superficial. Consequently, sovereignty is less useful in under-
standing an ever-more complex international legal system.

From the perspective of philosophical method, fundamental presupposi-
tions are singular and foundational within the system of metaphysics for
any philosophical logic of concepts, and necessary to define a persuasive
policy argument and its application to practice.

Metaphysics is concerned with absolute presuppositions. We do not acquire
absolute presuppositions by arguing; on the contrary, unless we have them
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already arguing is impossible to us. Nor can we change them by arguing;
unless they remained constant all our arguments would fall to pieces. We can-
not confirm ourselves in them by “proving” them; it is proof that depends on
them, not they on proof....We must accept them and hold firmly to them; we
must insist on presupposing them in all our thinking without asking why they
should be thus accepted. But not without asking what they are.?”

Both relative and absolute presuppositions exist in every facet of human
life. But an absolute presupposition is one that “stands, relative to all ques-
tions to which it is related, as a presupposition, never as an answer.”?® These
exist, however, only at the most primitive and essential level of conceptual
understanding. They are fundamental components in a greater logical-phil-
osophical system of relative presuppositions that are dynamic both within
themselves, on the scale of forms, and with other interrelated concepts that
dialectically connect theory to practice.

Absolute presuppositions are necessary in-and-of-themselves to argu-
ment, discourse, and the logical structure of the social or legal system, but
can exist untested by argument only to the extent that they are nested within
a system of relative presuppositions that are constantly so tested. Absolute
presuppositions should also be openly acknowledged and tested by the ana-
lyst in terms of their capacity to support a logically intact, and therefore
persuasive, argument.

In effect, because of a reliance on a narrow definition of empirical practice
as a source of both normative and positive legal argument, we who study
and use international law have accepted a definitively classified underlying
set of relative presuppositions related to the observational history of prac-
tice that are treated as a set of absolute and isolated presuppositions (e.g.,
sovereignty, intervention, justice, norms).?’ This makes international law
static and, without an absolute presupposition, logically circular. It grants
us neither a scale of forms with a dynamic dialectic, nor an underlying meta-
physics with an integrated system of logical concepts. Consequently, inter-
national law lacks foundation to support the source, locus, and scope of
practical reason as it faces new and more demanding global challenges.

In order to accommodate the complexities involved in these challenges,
and avoid a positivist bias, the whole philosophical system must be trans-
formed into a policy paradigm fit for application to the analysis and design
of international law.3° By taking Hume’s logic of concepts and applying the
two-step procedure of philosophical-policy and legal design it can be dem-
onstrated that he offers a philosophy that synthesizes the intricate social
context of justice with an underlying metaphysics of sovereignty that defines
the origins of international law in terms of practical reason.

Philosophical-Policy and Legal Design

A fundamental premise of philosophical method is that dialectic rather than
eristic relations exist between policy argument, process, and the codification
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of law, creating and recreating justice and the rule of law as these evolve
over time. Focusing on an overlapping logic of legal concepts makes legal
design, or the understanding and refinement of the concepts of law through
philosophical method and its policy paradigms, key to comprehending the
core conceptual questions in international politics, policy, and law.?! The
immediate problem is operationalizing philosophical method to create an
adequate metaphysical map of the dialectic constituents of the concept of
sovereignty that can then be applied to practice. Here, the use of existing
philosophical systems examined through the lens of philosophical method,
with applicability to the concepts under scrutiny, provides the shortcut to
the systematic logic of concepts necessary to investigate practice.

To provide a metaphysical map of the concept of sovereignty we need to
appreciate its role as a basis for the current definition of justice-as-order in
the international system. This requires that we have a philosophical argu-
ment that illuminates the origin and persistence of human social cooperation
and the norms that assure its stability over time. Hume offers a philosophi-
cal argument about precisely this. His origin story of social convention gen-
erating law offers a philosophical-policy paradigm. Using legal design, this
paradigm can provide an understanding of the metaphysical substructure of
positive practice. By understanding the essence of Justice-As-Sovereignty as
a source of practical reason, we gain a more complete picture of the origin
of international law.

Philosophical-policy, or the application of philosophical method to the
organization and integration of a particular system of thought, like Hume’s,
provides a lens that allows one to explicate the categories and ideas of a
particular policy paradigm. The resulting paradigm organizes the context,
metaphysical components, and history systematically, as a logic of concepts,
prior to, and rather than relying solely on, the traditional empirical logic
of investigation that marks standard positivist legal analysis.??> Unlike the
typical social science approach to law, the essential definition of the legal
concepts involved are systematically identified and argued, rather than
assumed; that is, they are studied through the tenets of Collingwood’s philo-
sophical method. A philosophical-policy paradigm is assumed to be made
up of dialectically interconnected ideas that overlap within a given phil-
osophical system, while existing on a scale of forms, self-refining toward
essence over time through continued application and analysis. To the degree
a philosophical system can be understood as having this structure, it has the
potential to be a philosophical-policy paradigm.

To create a philosophical-policy paradigm, the details of a philosophical
system are sorted into fundamental categories that, in our case, must be
addressed by all philosophical arguments seeking to influence policy and
law. Specifically, these fundamental categories define who the individual is,
what collective action problem informs the need for policy, and the role of
the state in regulating justice through the law. This method also segregates
the absolute presupposition of the philosophical system built on these defi-
nitions and generates a set of systematic policy precepts (SPPs) that decode
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the paradigm’s inherent concept of law. The resulting paradigm has a capac-
ity to expose the essential ideas within a particular legal issue or set of issues
through application as legal design. It also determines the metaphysical
content of the logic of concepts involved in, and determines the process of
investigation for, the legal issue under study.

Overall, systematically treating the ends and means characteristic of a
philosophical-policy paradigm allows one to match an appropriate logic of
concepts or set of critical presuppositions to the characteristics of a legal
question. This enables us to identify the essential components in the creation
of specific areas of law. For example, instead of assuming that a traditional
market logic can determine policy in all cases, one has access to many sys-
tematic philosophical paradigms for the analysis of various categories of
public policy.

Legal design, the second component in the application of philosophical
method, is the implementation phase of philosophical-policy. Instead of cre-
ating policy with a single set of unexamined and nonsystematic superficial
values, within a primarily retrospective and empirical methodology for col-
lective decision-making, one relies on a paradigm of philosophical-policy,
and its integrated logic of concepts, for both a retrospective and prospective
understanding of the design of law from policy choice. In this way, an inves-
tigation of the law is backed by a full and systemized logic of philosophi-
cal concepts. This enables one to examine empirical policy and law with a
variety of philosophical paradigms where each, given the existent facts or
characteristics of the issue, may lead to a distinct explanation of the law.

Legal design creates codified law through a dialectical synthesis that inte-
grates an empirical logic of problem investigation with a detailed and sys-
tematic philosophical logic of concepts. Legal design assumes that a sound
legal recommendation requires accommodation of a series of dialectics
that are common to all philosophical-policy paradigms, but configured or
balanced in distinct ways. These dialectics include joint concern with, for
example, the theory%ipractice, normativeipositive, local%iuniversal, and
individual%icollective dimensions of law, associated, in the immediate case,
with the genesis of sovereignty in public international law. Legal design
relies on philosophical-policy to judge the dynamic and essential relation-
ship between ideasiinstitutions as dialectic components involved in the cre-
ation of, and solution to, any public policy or legal question.

To analyze and understand legal scholarship, or the possibilities for gen-
erating paradigms, philosophical-policy with legal design also synthesizes
the several means that are currently available for one to write, think about,
or discuss ethical, legal, or political thought and argument. For example,
traditionally, a lawyer or policy maker might reconstruct an argument from
a writer’s published and unpublished work, or examine how a policy schol-
ar’s writing is understood by contemporary thinkers and deployed in their
work, through modern tools like game theory. Or one might focus on the
body of subsequent scholarship inspired by the writer’s work but which may
not necessarily conform to the logic of the original exegesis of that work.
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Philosophical-policy and legal design integrates these distinct approaches
to legal scholarship into a single method, employing a two-stage process of
study and dialectic synthesis.

In stage one, the philosophical-policy paradigm, drawn from a greater
philosophical system derived from a body of scholarship, is considered as a
whole, prior to and independent of any application to practice. One begins,
not with selected bits and pieces of a philosopher’s writing, but with his or
her ideas considered as a dialectically interconnected and synthesized whole
logic of concepts. This allows one to approach that philosophy with more
integrity than if one extricates selected components of the philosopher’s
thought to justify an isolated idea within the context of an otherwise non-
philosophical argument. The emphasis in stage one is in applying the logic
of philosophical method; that is, deciphering any existing dialectic relations
and understanding the system’s metaphysics. The philosopher’s work is con-
sidered independently, and as a comprehensive system, before applying it,
through an investigatory logic, to a specific legal or policy context.

In stage two, legal design applies the resulting philosophical-policy para-
digm to a context-driven empirical logic of investigation in order to under-
stand it more fully and, if necessary, to create an argument for change. While
one requires philosophical-policy to set the standards of evaluation for anal-
ysis from the integrated philosophical argument alone, this second stage can
employ modern analytic tools, such as game theory or statistical methods,
to investigate the internal logic and implications of the philosophical sys-
tem under study without compromising its conceptual logic. These modern
tools, as well as the context of application, are interpreted ex post through
the logical and structural requirements of the philosophical-policy paradigm
itself, and not the other way round. These tools can only be legitimately
used if they fit into the categories and context of the preexisting philosophi-
cal logic of concepts, and illuminate the inherent conceptual scheme of the
philosopher’s systematic exegesis, rather than prejudice or corrupt it. The
combined use of philosophical-policy with legal design generates insights
that are consistent with both the spirit and the letter of the philosopher’s
original system of ideas, as well as the facts-on-the-ground.

Intended to be inclusive, the two-stage method of philosophical-policy
and legal design can describe the integrated application of any philosophi-
cal paradigm or system to the context of politics, public policy, or the law,
with the objective of transcending its prevailing intellectual environment
so as to identify its source, locus, and scope anew. Philosophical-policy and
legal design embody an application of philosophical method that provides
both a deconstruction and synthetic reconstruction of practical reason in
the law. Unlike positivism it acknowledges that no concept exists in isola-
tion and considers the source of practical reason in international law in
terms of the dialectic makeup of the concept of sovereignty. This provides a
more comprehensive understanding of both the many faces of sovereignty
in legal practice and the common metaphysical foundation from which they
all spring.
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Philosophical-policy is more than the study of a philosophical system for
its own sake, or the use of selected philosophical concepts in a practice- or
context-driven analysis. It is an application of philosophical arguments to
collective experience in order to synthetically integrate questions of what
ought to be with questions of what is. Applying Hume’s philosophical-policy,
through legal design, determines “practice” from within the logic of his “the-
ory,” without compromising the parameters of his philosophical argument
by prior concerns for context, practice, or the tools of empirical analysis.

Hume’s Philosophical-Policy Paradigm and Legal Design

To convert Hume’s philosophical system to a philosophical-policy paradigm,
and apply it to international law, the terms of philosophical method must
be mapped onto the categories of fundamental assumptions (i.e., about the
individual, the collective action problem, and the role of the state) as defined
within the conceptual logic of Hume’s system.

The First Fundamental Assumption: The Individual—Hume’s
Dialectic of Human Nature and the Circumstances of Justice

The core of David Hume’s philosophical system, and the first component
of his philosophical-policy, concerns the roots of human nature, or the
psychological fundamentals of how an individual’s practical reason influ-
ences interaction with other human beings, rendering social organization.
For Hume, human nature is not atomistic but universal; it is not static but
evolutionary. Not dominated by a single predisposition or set of unbending
principles that require eristic argument, human nature forms, and is formed,
through the dialectic interaction of inherent characteristics as these adapt
to context.

Hume’s individual is a creature of circumstance, immersed in a multifac-
eted world that does not succumb to any static classification or dichoto-
mies. Hume’s definition of justice and the core component of his approach
to human nature pits practical rationality against the barriers to coopera-
tive interaction where the level of sanctions necessary to maintain collective
action are continually adjusted.

According to Thomas Hobbes, nothing exists before the social contract
or “covenant,” but war and disorder. Our natural right to self-preservation??
and natural law that dictates that reason should seek peace®* determines the
shape of the covenant where law at the collective level defines and deter-
mines values at an individual level. Charles Beitz, as well as most other
scholars of the international system, have used this Hobbesian description
of anarchy, the stark self-interest of states, and the international “state of
nature,” to describe the assumed background conditions in which interna-
tional law arose.*®

By contrast, Hume’s state of nature is not a war “of all against all,” but
an inconvenient social condition of significant instability where individual
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agents seek community in order to find a process of interaction that yields
stable social order and coordination. Hume claims this is our essential
human predisposition, what we might call the source, or absolute presup-
position, for a metaphysics of social convention.

In all creatures,...there appears a remarkable desire of company, which asso-
ciates them together...This is still more conspicuous in man, as being the crea-
ture of the universe, who has the most ardent desire of society, and is fitted
for it by the most advantages. We can form no wish, which has not a refer-

ence to society. A perfect solitude is, perhaps, the greatest punishment we can
suffer.

The need for fellowship comes directly from the psychological makeup of
all persons whose “passions” move them to act on “sensations” that invoke
“sympathy,”3” which synthesized with a natural self-interest produces a lim-
ited “generosity”*® toward others. Unlike Hobbes, Hume’s society is not a
desperate solution to chaos, but a natural extension of one’s propensity for
community to ever-greater levels of sociopolitical complexity.

Hume contends that there is a natural tendency®® for the individual to
extend his “strongest attention” to his own welfare, while nevertheless giv-
ing some attention to the welfare of his immediate relations, and even some
to the welfare of strangers.*’ Herein lies the genesis point for the power of
limited generosity, and his dialectic rejection of egoism, as self-interest is
balanced along broader sympathetic lines. Hume’s recognition of this inher-
ent opposition and its synthesis product [self-interest'Sisympathy = limited
generosity| defines the individual within his philosophical system.

So far from thinking that men have no affection for any thing beyond them-
selves, I am of opinion, that tho’ it be rare to meet with one, who loves any
single person better than himself; yet ‘tis as rare to meet with one, in whom all
the kind affections, taken together do not over-balance all the selfish.*!

In seeking ever more complex sociopolitical relations, however, agents con-
front the reality of the empirical world and find that while society becomes
increasingly important to them, it also makes their lives less secure.

Hume argues that there are three “different species of goods, which we
are possess’d of; the internal satisfaction of our mind, the external advan-
tages of our body, and the enjoyment of ... possessions.”*> He acknowledges
that the first two species are secure because they are internal and safe from
the designs of others. However, the third species of goods, our possessions,
are not protected from others and are therefore inherently unstable. The
scarcity of possessions and their easy transfer between individuals, com-
bined with humanity’s tendency to want more than the limited nature of
unclaimed property will allow, causes a competition for possessions that
works against the social fabric so inherently important to each and all.*® In
addition, humans are relatively equal in their capacity to secure additional
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property or interfere with its acquisition on the part of others, both as indi-
viduals and in concert with one another. This rough equality further adds to
the instability of social relations.

Equality and scarcity, as social realities, in combination with the limited
generosity that is a dialectical product of self-interest and sympathy, com-
bine to establish what Hume calls the “circumstances of justice.”** Since the
juxtaposition of all three circumstances works against the coordination nec-
essary to maintain fundamental social stability, justice is necessary to secure
more stable coordination than the state of natural equality allows.

The threat posed by property instability requires that humanity evolve
social “convention” to set expectations, generate rules, and insure coordina-
tion of behavior, using justice to counter empirical circumstances. Since indi-
vidual tendencies can conflict with the collective interest, Hume contends
that we must create artificial virtue to circumvent our human nature and
secure our collective ends. In this way “convention” is created, over time,
from unconscious overlapping ideas and actions, to stabilize property and
to correct for the facts of equality, scarcity, and limited generosity, within the
process of human interaction.

“Tis certain, that no affection of the human mind has both a sufficient force,
and a proper direction to counter-balance the love of gain, and render men fit
members of society, by making them abstain from the possessions of others.**
From all this it follows, that we have naturally no real motive for observing
the laws of equity, but the very equity and merit of that observance; and as
no action can be equitable or meritorious, where it cannot arise from some
separate motive...we must allow, that the sense of justice and injustice is not
deriv’d from nature but arises artificially, tho necessarily from education, and
human convention.*

Applying Hume’s philosophical-policy to the history of international
law, we would expect that the inter-national instability of possession and
scarcity, for example, during the Reformation and the wars that followed,
caused humanity, first by instinct and then upon reflection, to reorganize
their patterns of interaction through the development of alternative sets of
conventions, with new positive law to support them. In a world where social
conventions are the primary human means to social security, the failure of
pre-Reformation international practices required the search for better ways
of coordinating national and regional behavior to protect property and
establish reciprocity at a more universal level of social organization.

The solution to the pressure of increasing complexity within the interna-
tional system is to coordinate on a specific social convention that offers a
norm fit to safeguard the persistence of the process of coordination itself.
This process-norm, required to maintain the utility of social order, is rep-
resented, for the international system, in the concept of sovereignty. The
process-norm of sovereignty defines justice for, in this case, the society of
states, and more narrowly delimits the collective sense of morality. What
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evolves is a more formal and fundamental coordination convention to pro-
tect the process of ongoing social cooperation. Order, as that most essential
and utilitarian definition of the concept of justice, provides this norm, given
the circumstances of its creation. In this way, Hume opts not for a nar-
row theory of human psychology or sociology of mass behavior, but for a
comprehensive conceptual philosophy of human nature and its consequent
effect on the passions of the persons, their dynamic social interaction with
others, and the policy, politics, and law that define and administer justice
among them.

‘tis impossible for men to consult their interests in so effectual a manner, as
by an universal and inflexible observance of the rules of justice, by which
alone they can preserve society, and keep themselves from falling into that
wretched and savage condition, which is commonly represented as the state
of nature.*’

The contextual circumstances, which evolve with the complexity of human
society, continually interact dialectically*® and produce variable levels of risk
to society that require human social interaction to fabricate distinct types
and levels of sanctions in response. For Hume, the survival of the passion for
society, caught in a dynamic and philosophical maze of metaphysical and
empirical crosscurrents, requires the creation of artificial virtue and arti-
ficial institutions to circumvent antisocial pressures on our human nature
and secure a consistently stable means to the contextual end of social order.
Thus, justice evolves through the trial and error of human interaction to
“conventionally” provide the requisite stabilization of property and correct
for the circumstances of justice. Humanity, therefore, collectively evolves a
definition of justice as a further means by which to coordinate society and
respond to the passion of human nature for social organization.

For Hume, humanity would approach international cooperation as it
approached intra-national cooperation: through the evolution of social con-
vention. From a Humean perspective, international society is the product of
the circumstances of international justice and the evolution of convention.
This is true both in the choice of states as convenient institutional structures,
and in the coordination of these states toward more global stability of prop-
erty. Thus international rules of behavior (i.e., law) originate in scarcity, the
rough equality of states, and a diplomacy of limited generosity. All of these
factors are reactions to intersocietal instability, triggering the imperative to
seek social convention as the basis of that artificial virtue necessary for the
reestablishment of order, and the coordination of action in international
relations.

The circumstances of justice prevail in terms of the limited generosity of
the agents (i.e., states) who seek order and stability for their territory and
internal possessions in the face of scarcity, and the roughly equal capacity
and ability of others to threaten these possessions by themselves or through
the formation of alliances and the disruption of international commerce. To
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counter these threats, the prime directive becomes the coordination of one’s
collective choices with the collective choices of others, so that, in the long
run, one’s social need finds strength in unity with others, cooperating in the
stability, ownership, and transfer of possessions between sovereign states.

This is the genesis of social convention in international law. In a
Hobbesian world the origins of jus gentium are traced to war and chaos.
But for Hume, the origins of pre-legal relations lie in the natural propensity
of human beings to seek more and higher levels of social order and coordi-
nation, thereby creating law to counter the circumstances of justice on an
ever-larger scale of complexity. Law originates in habit and practice between
states and creates a set of choices, behaviors, and expectations that establish
the limited generosity of “diplomatic” conventions; that is, the set of initially
informal rules and norms by which nations coordinate themselves.*’ At first,
the “dignity”%° of each agent and the “approbation”®! of other such roughly
equal “civilized” agents are the only tools of enforcement.*? But these mini-
mal sanctions soon need to be supplemented, as human propensities for ever
more complex social organization place increasing stress on convention as it
tries to coordinate larger and more heterogeneous groups of actors.

The Second Fundamental Assumption: Collective
Action—Justice-As-Sovereignty and the Overlapping
Evolution of Convention and Social Justice

In deciphering the second fundamental assumption of Hume’s philosophi-
cal-policy, he argues that the status of the individual is both the motivation
for, and the logical result of, the requirements of collective action. Through
the maintenance of the proper synthesis product of limited generosity,
humanity creates the empirical reality of its society. The structure of col-
lective action sets the parameters in which human practical reason finds
synthesis and persistence, while both dialectically overlap in the quest for
the continued coordination of social order as the absolute presupposition of
Hume’s philosophical-policy.

Hume’s system allows for a complexity of overlapping dialectics where
the essence of the concepts involved have utility to the degree their inter-
action produces and protects the social stability of property. From within
the context of Hume’s argument, it is impossible to definitively classify or
segregate any of these concepts for separate study, or to assume that one
can analyze the importance of any one in the absence of the others. A social
scale of forms cannot be understood as a set of isolated empirical or norma-
tive processes nor depend on a simple causal or linear progression, but must
integrate the interactions and complex context of dialectically overlapping
ideas to judge the socio-ecological’® dynamic involved and adjust to it.

Interpreting Hume’s argument through philosophical method highlights
the central dialectic in the complexity of overlapping concepts that deter-
mine both the manifestation of practical reason in society and the condition
of individual and collective, or public utility within his philosophical-policy:



28 An Evolutionary Paradigm for International Law

the tension between processSiprinciple. Hume does not separate the empiri-
cal from the normative, but describes these as interrelated concepts, so that
justice is simultaneously both an empirical condition of stable coordination
and a normative imperative to maintain that equilibrium. In the same way
that passion determines reason, his argument for justice creates a dialectic
where process, or the absolute need to stabilize property as a means to coop-
eration, outweighs any substantive definition of justice in terms of specific
principles or ends independent or critical of social convention. But just as he
promotes the passions over reason without eliminating the latter as a part
of human social life, he promotes process over substantive principle without
denying the existence of substantive principle in shaping the process-norm
of justice. For Hume, the use of reason to inform principle is left to the
idiosyncrasies of each society, as long as these principles do not disrupt the
stability of the process of collective action, which is the paramount require-
ment of the fundamental human passion for society. To the degree that the
introduction of a substantive principle critical of this process would be dis-
ruptive to its stability, it is discounted and discouraged within the logic of
concepts that generate social convention. In this way, Hume’s definition of
justice is necessarily process-based.

Explaining the genesis and evolution of moral obligation from empirical
behavior Hume demonstrates that social convention comes about through
human interactions, creating allegiance to those normative standards that
work to facilitate collective action over a long term. In effect, practical
passions are applied in the world through an evolving practice that allows
stable human coordination to progress up a scale of forms from the genesis
of small-scale family relations to state and then interstate levels of social
organization. Sovereignty offers a definition of justice fit to regulate and
maintain this process. As humans proceed up this ladder of complexity,
overlapping legal, political, and moral concepts are refined and redesigned
so that the dialectical dynamics of ideas produce synthesis solutions for
changing coordination dilemmas.

Game theory has been used by scholars to understand the strategic inter-
actions that turn individual choice into collective outcomes.’* However,
disagreement exists about the precise nature of Hume’s strategic con-
text. In a nutshell,®> the controversy is whether Hume is describing the
rise of convention as a prisoner’s dilemma or as a coordination game.>®
Only by approaching the strategic context dialectically, through Hume’s
philosophical-policy, can both of these positions be understood to exist
simultaneously.

Initially he seems to be describing the standard game for the creation and
distribution of public or collective goods: the prisoner’s dilemma. Because
the outcome that is best for each individual player is nonoptimal for society
within a prisoner’s dilemma, the participants, playing out their self-interest,
and facing the possibility both of exploiting the cooperation of others and
being exploited in the act of unilateral cooperation, prefer to be last into a
cooperative equilibrium and first out of it.
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This is unlike the standard evolution of a social convention, which is
assumed to result from a coordination game, where multiple equilibria
are possible and where individual behavior and unconscious choice find
and maintain coordination that is optimal for both the individual and the
society, simultaneously. Language conventions are a common example of
this. Therefore, if Hume is truly talking about social convention then he
should be describing a coordination game. But he seems to be describing
a prisoner’s dilemma in the stabilization of property; so the claim is that
his normative standards are either not from social convention or do not
describe cooperative behavior toward collective goods. The usual solu-
tion to this supposed paradox is to argue that since there is no doubt
Hume is using convention, then the prisoner’s dilemma must be capable
of producing conventions.’” But this solution still replaces the coordina-
tion game and its strategic context with the noncooperative environment
of the prisoner’s dilemma, which creates a distinct type of convention
raised on conflictual foundations, requiring a different set of assumptions
and expectations.

Those involved in this debate assume the validity of positivist assump-
tions. They do not consider dialectic, overlap, and the refinement of
concepts on a scale of forms. Nor have they examined the particular
complexity of the international level of organization as a dialectic, but
distinct, strategic reality, separate from the context of municipal law that
characterizes its component states. In fact, as defined by dialectical argu-
ment, both sides of this debate are simultaneously correct at different
levels of systemic organization. What Hume is describing is a global coor-
dination game creating standard international social convention built on
hundreds of solved municipal prisoner’s dilemmas. Before we explain this
complexity, we need to understand the context of the coordination game
itself.

Lewis’ coordination game describes a cooperative strategic interaction
where two self-interested players (Row and Column) prefer joint decision-
making to the independent variety. The motivation of the players is to
conform to the predominant pattern of behavior, which can arise without
conscious choice. Here, knowledge that all other players will choose a spe-
cific strategy to cooperate is enough incentive for any other player to choose
an identical strategy: all a new player needs to know is which equilibria—
what latent norm—defines the cooperative solution.

Both players do best if they each choose the same solution by choosing
the same strategy. In Matrix 1.1, the points of equilibria are (R1, C1) and
(R2, C2). A point of equilibrium is defined as that combination of payoffs
where no one agent could have produced more utility for himself by acting
differently. It is to the advantage of both Row and Column to cooperate on
either of the two points of equilibria. With these strategy pairs, each player
gains a payoff of 1. There is no incentive for either to fail to coordinate, for
this would result in a payoff of 0. Consequently, the actors seek to coordi-
nate themselves on one of the two (1,1) solutions.
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Matrix 1.1 Coordination game.

C1 C2
R1 (1,1) (0,0)
[Equilibrium]
R2 (0, 0) (1, 1)
[Equilibrium]

These two coordination equilibria are said to be indifferent to the play-
ers and represent stronger-than-normal points of equilibrium.’® When one
player has chosen a strategy, neither player’s situation can be improved by
making any other choice or by defecting from cooperation with the other
player.’® In order for a game to be a Lewis coordination game, it must have
at least two equal points of equilibrium between which the players are, at
least initially, indifferent. These multiple indifferent equilibria dictate that
the game has no dominant strategy for either player.?® There is no clear
choice between R1 and R2 for Row or C1 and C2 for Column, no matter
what the other player chooses. Each player’s strategy is dependent on the
choice of the other player in order for a preferred outcome to be achieved.
The players’ choices are therefore interdependent.

The logic of the coordination game is based on the expectations of the
players, from which the solution also emerges. The pure coordination game
is best described as a game of iteration, or dialectical evolution, where play-
ers gradually build expectations of each other’s choices based on the repeated
trial and error of synthesis solutions. Each player is eventually better able
to anticipate the other and achieve coordination, which is, for Hume, the
absolute presupposition of social order. The establishment of a coordination
equilibrium defines a manifestation of social sympathy and self-interest (i.e.,
limited generosity) that integrates the utility of the individual with that of
the collective.

Lewis relates his pure coordination game to the evolution of social con-
vention. He defines a convention in the following way:*!

A regularity R in the behavior of members of a population P when they are
agents in a recurrent situation S is a convention if and only if it is true that,
and it is common knowledge in P that, in almost any instance of S among
members of P,

1. Almost everyone conforms to R;

2. Almost everyone expects almost everyone else to conform to R;

3. Almost everyone has approximately the same preferences regarding all combi-
nations of actions;

4. Almost everyone prefers that one more conform to R, on condition that almost
everyone conform to R;

5. Almost everyone would prefer that any one more conform to R’ on the condi-
tion that almost everyone conform to R’.
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Social convention is, therefore, a solution to an iterated pure coordina-
tion game where a system of concordant mutual or social expectations are
established over time. This solution is inherently self-enforcing.

Once the process gets started, we have a measurable self-perpetuating system
of preferences, expectations, and actions capable of persisting indefinitely. As
long as uniform conformity is a coordination equilibrium, so that each wants
to conform conditionally upon conformity by the others, conforming action
produces expectations of conforming action and expectations of conforming
action produces conforming action.®?

Lewis maintains that Hume’s concept of convention fits within his
model® and I agree. However, dialectically, the international level of organi-
zation produces social convention through the coordination game, while the
municipal level stabilizes property within a prisoner’s dilemma. A critical
distinction is that, at the municipal level, the player’s motivation to coop-
erate is different. The tendency of each player is to take advantage of the
conventions of property and to free-ride on the cooperation of others in
order to protect himself or improve his own lot. Here, it takes more than
the knowledge that everyone else is cooperating for any particular actor to
look past his limited generosity, and cooperate in collective goods provision
without legal background institutions as a security net. In order for Hume’s
individual to cooperate and maintain society, additional incentives, in the
form of coercive institutions, must be evolved.®*

But in a pure coordination convention, such as driving on a specific side
of the road, it is not in one’s interest unilaterally to ignore the convention
and drive against traffic. One need only know which side of the road is used,
or to which set of process-based property rules the convention pertains. It
is in one’s interest to coordinate one’s behavior with the other players; that
is, to adopt the established way of doing things. Lewis’ coordination game
does not require a strong central government, as all any individual needs to
know in order to coordinate himself is where the coordination point, the
equilibrium, lies.

However, a type of free-riding is possible within Hume’s coordination
game that is not about cooperation itself, but about the perceived indiffer-
ence between the solutions. Once coordination is established, it is possible
for an individual player to discount both the utility of their cooperation
and the comparative justice of any specific equilibrium. By the definition of
justice as an artificial virtue, any equilibrium can, in any specific instance,
be unjust to a particular state and not be in its interest. For example, the
equilibrium supporting European colonialism may not have been as advan-
tageous to the colonies as to the parent states.® To maintain long-term coor-
dination, Hume argues that even though any single act of justice may or
may not be advantageous to an individual player, each needs to focus on
the overall interplay of all acts of justice, which are cumulatively of public
utility and to everyone’s advantage.
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A single act of justice is frequently contrary to public interest; and were it to
stand alone, without being follow’d by other acts, may, in itself, be very preju-
dicial to society. When a man of merit, of a beneficent disposition, restores a
great fortune to a miser, or a seditious bigot, he has acted justly and laudably,
but the public is a real sufferer. Nor is every single act of justice, consider’d
apart, more conducive to private interest, than to public....But however single
acts of justice may be contrary, either to public or private interest, ‘tis cer-
tain, that the whole plan or scheme is highly conducive, or indeed absolutely
requisite, both to the support of society, and the well-being of every indi-
vidual....Property must be stable, and must be fix’d by general rules. Tho’ in
one instance the public be a sufferer, this momentary ill is amply compensated
by the steady prosecution of the rule, and by the peace and order, which it
establishes in society. And every individual person must find himself a gainer,
on balancing the account; since, without justice, society must immediately
dissolve.

Discounting and seeking other, seemingly more advantageous, points of
coordination or alternative equilibria, which are accessible within a coordi-
nation game, must be discouraged. A conventional concept of justice may
need to be supported, not only by the disapprobation of one’s peers, but by
the further sanctions of some form of decentralized governance. This would
guarantee the origin or persistence of international social order once a par-
ticular equilibrium has been conventionally established.®”

One of the most important differences between the rise of convention
on an intra-state level, and its evolution between actors internationally, is
that the international strategic situation is built on multiple, solved, pris-
oner’s dilemmas at the municipal level. This makes the rise of social con-
vention through coordination at the international level more stable and
more authentically conventional. Simultaneously, the strategic reality now
prescribes that, when no established legal systems preexist, the evolution
or first stabilization of property would be more akin to a noncooperative
prisoner’s dilemma, solved by a stronger and more sanction-oriented type of
social contract-by-convention.

The coordination game that originates the conventions of international
justice and generates international law is built on the stability of many
established constituent legal systems, each with its own operational and
codified conventions. This provides a more secure atmosphere in which the
states can seek an international point of coordination among the multiple
equilibria present. This represents justice, or the process-norm that insures
the persistence of a common point of social equilibrium. This one point of
coordination is a socially and philosophically refined convention that builds
on the past success of its constituent actors in protecting the process that has
created and maintained international social order.

The coordination game stands as a reasonable model for the strate-
gic reality in which the European-based international system was formed
and stabilized. Individual states preexisted, having solved their municipal
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prisoner’s dilemmas in the wake of the Thirty Years War. The treaties of
Westphalia created a point of normative focus, or moral equilibrium, for
the further development and spread of international social conventions sup-
porting states and their interrelationship as means to the ends of social order
and coordination of international behavior. This was done by creating rules
of membership in the society of states and by forming a definition of the
state, its power, and defining the control each had in domestic and inter-
national affairs. In other words, a formal operationalization of preexisting
social convention in the process-norm of Justice-As-Sovereignty.®®

Once the Westphalian Equilibrium was established as the solution to the
coordination game, it represented a set of shared procedural values that
then came to dominate a refined definition of joint decision-making made
necessary by growing systemic interdependence and the need to stabilize
property at the international level. Characteristic of a coordination game
rather than a prisoner’s dilemma, the motivation to conform to the require-
ments of this equilibrium spread beyond the original membership and uni-
versal standards came to support and spread the predominant conventional
pattern. It was not that the Westphalian Equilibrium was particularly valued
(viz., there were other alternatives—for example, empire), but it represented
the original and predominant point of coordination, which made it valuable
and eventually obligatory for all new states.

Solving a coordination problem requires a synthesis process-norm, that
defines the equilibrium to which the actors coordinate to form a consen-
sus. As a solution begets order and stabilizes property, this gives it a sense
of permanence, and a prerogative over other competing points of equilib-
rium as it soon becomes obvious that any national society wishing to par-
ticipate in international affairs has to accept, for example, the Westphalian
Equilibrium, to gain a place in the “club” as a sovereign state. Like driving
on the left- or the right-hand side of the road, once the pattern is estab-
lished, no single actor, or group for that matter, has a strong incentive to
fight the predominant pattern of convention and drive against traffic. There
is no divergence of individual and social interests, as exists in a prisoner’s
dilemma, nor the requirement of a strict structure of enforcement. To get
anywhere, you join the established conventional consensus, as no individual
agent has any incentive to work against that consensus.

The positivist definition of prudence as “self-help”®’ is replaced with an
imperative to protect the means and end of mutual coordination, acknowl-
edging the interdependence of one’s sense of order and purpose with
others in developing an international system of utility to all. As Justice-As-
Sovereignty informs international law, the concentration shifts to mutual-
aid and expanding reciprocity. Any one state succeeds only by recognizing
that it can achieve more for itself by cooperating with the established social
conventions that stabilize international property. To fight the pattern or try
to invent a new consensus on an alternative equilibrium is impossible with-
out a significant erosion in the power of preexisting social convention.
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Once the coordination convention is established, an international system
is created. Then, Lewis’ requirements for a definition of international social
convention can be restated in the following way:

A regularity (R = Westphalian Equilibrium) in the behavior of states in inter-
national relations (P) when they are agents in a recurrent situation S is a con-
vention if and only if it is true that, and it is common knowledge in P that, in
almost any instance of S among members of P,

1. Almost every state conforms to the Westphalian Equilibrium;

2. Almost every state expects almost every other state to conform to the
Westphalian Equilibrium;

3. Almost every state has approximately the same preferences regarding all com-
binations of actions that allow the Westphalian Equilibrium to persist;

4. Almost every state prefers that one more state conform to the Westphalian
Equilibrium, on condition that almost every state conforms to the Westphalian
Equilibrium;

5. Almost every state would prefer that any one more state conform to an alter-
native to the Westphalian Equilibrium on the condition that almost every state
conforms to the same alternative to the Westphalian Equilibrium.

In addition to the strategic setting, the international collective action
problem cannot solve itself in a long-term and stable coordination conven-
tion unless it is tied to a specific concept of justice that is of public utility to
the society of states. This requires that a consensus form over a process-norm
that has the coordination of the whole, and its utility, as its sole concern.

Hume’s concept of natural law helps us understand this sense of justice.
His philosophical-policy does not define “natural law” in the traditional
terms of a priori or independent principles of justice. Justice is the virtue
of respecting other’s property;’? it is the result of a social process through
which humans unconsciously coordinate themselves, and set mutual
expectations, creating the stability they seek in the society they crave. For
Hume, justice begins with the “appetite betwixt the sexes.””! The result-
ing family is a natural field for the transposition of individual habits into
patterned social behavior. Education in the family, the original conveyer
of social convention or pre-legal norms, provides children with expecta-
tions for social life as learned from the experience of adults. In humanity’s
innate passion for social stability, Hume defines the absolute presupposi-
tion of his metaphysics and the source of his argument for sovereignty
in the international system. This also provides the point of origin for a
unique concept of natural law, one based on the socialization of individu-
als and the natural evolution of patterns of behavior and expectation that
create social convention.

In a little time, custom and habit operating on the tender minds of children,
makes them sensible of the advantages which they may reap from society, as
well as fashions them by degrees for it, rubbing off those rough corners and
untoward affections, which prevent their coalition.”
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To extend humanity’s natural but limited generosity to include an ever
larger group of agents on a global scale requires the establishment of a more
formal sense of justice focused on a specific social convention able to reg-
ulate collective action to the advantage of global society. Our dialectical
refinement of the concept of convention is not a departure from the agent’s
limited generosity but, rather, a reflection of its long-term security within a
greater social order with growing complexity.

Instead of departing from our own interests, or from that of our nearest
friends, by abstaining from the possessions of others, we cannot better consult
both these interests than by such a convention; because it is by that means we
maintain society, which is so necessary to their well-being and subsistence, as
well as to our own.”?

Social convention is at first derived from unconscious action that cre-
ates mutual expectations, and then from habitual acts that produce more
fixed and conscious expectations that become enforceable through rules
as sanctioned, and therefore, proper and expected behavior. The social
conventions of diplomatic behavior predated diplomatic law. The practice
of states did not originate in explicit contracts or covenants, as Hobbes
argued, but rather lay in tacit agreements that were voluntary and enforced
through a system of mutual restraint and approbation.” The rules of the
international system, as confirmed by Hume’s philosophical-policy, have
their beginnings in the social context, or trial and error, of interaction
between states as social constructions. These created expectations and then
patterns of acceptable behavior that were anointed as the procedures of
those “civilized nations” that established a consensus at the Westphalian
Equilibrium.” This conventional standard then sets the expectations upon
which treaties, and other, more conscious, international legal acts became
possible.

These natural or unconscious patterns of behavior and reciprocity even-
tually created a recognizable system of practice on the level of international
society. At this point, a core social process norm arose to protect social
convention: Justice-As-Sovereignty. Justice arose in response to its success in
correcting for the rough equality, limited generosity, and scarcity of property
that Hume argues creates the need for justice in the first place. Justice-as-
convention regulates customary behavior at a point of coordination that
corrects for these “circumstances of justice.” The “artificial virtue” of justice
as a manifestation of the coordination equilibrium, and a shorthand for it,
represents legal practice for a specific representation of the international
social order, allowing it to persist, and granting its process-norm moral
weight. The essence of justice lies in the natural and unconscious dialectic
of human passions.

There is no passion, therefore, capable of controlling the interested affections
but the very affection itself, by an alteration of its direction.”®
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Globally, sovereignty is a conventional process-norm, a normative stan-
dard, evolved from the dialectic between action and expectation. From this,
agents can create and maintain coordination for their mutual benefit; that
is, for the stability of the property of each and all and to execute collective
action free of disruption.

This convention is not of the nature of a promise: For even promises them-
selves,...arise from human convention. It is only a general sense of common
interest; which sense all the members of the society express to one another and
which induces them to regulate their conduct by certain rules. I observe, that
it will be for my interest to leave another in possession of his goods, provided
he will act in the same manner with regard to me. He is sensible of a like
interest in the regulation of his conduct. When this common sense of interest
is mutually express’d, and is known to both, it produces a suitable resolution
and behavior. And this may properly enough be call’d a convention or agree-
ment betwixt us tho’ without the interposition of a promise...Two men who
pull the oars of a boat, do it by an agreement or convention, tho’ they have
never given promises to each other. Nor is the rule concerning the stability of
possession the less deriv’d from human convention, that it arises gradually,
and acquires force by slow progression, and by our repeated experience of the
inconveniences of transgressing it. On the contrary, this experience assures us
still more, that the sense of interest has become common to all our fellows and
gives us confidence of the future regularity of their confidence.””

With the establishment of the process-norm of Justice-As-Sovereignty,
international society evolves a regulatory precept for the refinement of
obligation, promise, treaty, and transference by consent. In addition, the
process-norm is the standard by which distinctions are made between, for
example, a law of peace and a law of war.”® It is important to note that
Hume, when he describes the evolution of social convention as the stabiliza-
tion of property, is not concerned with how, or how many, particular objects
are assigned to specific people or social groups.” Justice, for him, is simul-
taneously about allocation and distribution, but only in terms of the process
or procedures by which these acts are carried out, so that they result in a
stable system in support of social convention. Hume’s logic is both actual
and metaphysical but has no required or substantive outcome in terms of
critical principles of justice.

Given the context of our international legal system, Justice-As-Sovereignty
protects the Westphalian Equilibrium and anchors custom and experience,
initially in practice, and then in law. The norm of sovereignty is a process-
norm because it holds no substantive definition of the right or the good,
but evolved in order to maintain the public utility of coordination, which
is the end-in-itself. Sovereignty supports that definition of convention that
best compensates for the international circumstances of justice. It solves and
secures the collective action problem.

Justice-As-Sovereignty is the process-based and context-driven founda-
tional or “Grundnorm” of our international system. Offering a fundamental
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definition of justice, it simplifies the terms of coordination by segregating the
essential utilitarian element of cooperation and inserts itself as the imperative
within the system for the later conscious codification of social convention in
law. For international society, Justice-As-Sovereignty becomes the basis for
stability, coordination, and coexistence through reciprocity.?® Representing
the Westphalian Equilibrium, Justice-As-Sovereignty reinforces approbation
of diplomacy and adds a layer of sanction redirecting those who might free-
ride on the cooperation of others and disrupt this particular conventional
solution or coordination equilibrium.8!

But why is sovereignty the source of practical reason in international
law? Because the imperative of a Humean convention is to find consensus
in the stabilization of property, which, in the international context, means
giving each actor in the international system control of its own affairs. A
nation’s resources, whatever they wish to do with them, can best be stabi-
lized through Justice-As-Sovereignty. Social convention on a national level
solidifies the interdependence of persons within social community through
rules relating to property that separate each person’s possessions and make
each the master of that which belongs to him as long as he restrains from
interfering with the possessions of others.%? Justice-As-Sovereignty, within
the international system, creates the same order on a global level. It does this
by separating the effective control of possessions for each nation and grant-
ing each dominion over its own territory and wealth, as long as it restrains
from interference in the domestic affairs®® of other “civilized” nations.?*
Civilization is here defined as sharing the international circumstances of
justice and acknowledging an obligation to Justice-As-Sovereignty and the
Westphalian Equilibrium as the consensus solution to the global coordina-
tion game.

The artificial virtue of Justice-As-Sovereignty, however, does not exist in
a static environment. States are presented with continuing challenges when
applying justice within a dynamic, open,® and ever-changing international
system. As we have already acknowledged, the nature of justice as an arti-
ficial virtue is such that, while the sovereign coordination equilibrium is
generally in every nation’s interest, it may act against a single actor’s interest
in any specific instance.%®

In the operationalization of Justice-As-Sovereignty, those whose self-
interest is infringed in specific cases will be motivated to discount the status
quo convention of justice and, subsequently, work against the particular
coordination equilibrium that disadvantages them, striving for an alterna-
tive. The problem of discontent is increased with the growing complexity of
global society as more and more nations evolve into states with aspirations
to be granted Justice-As-Sovereignty and become part of the established
international system.

With many heterogeneous potential cooperators, the individual nation
also strategically loses touch with the direct effect of its behavior on collec-
tive action. In a larger and more complex international society, it is not as
evident that individual actions against sovereignty undermine global society,
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or coordination as a whole, even if such agency has a higher probability of
disrupting coordination at the Westphalian Equilibrium.?” Hume’s conten-
tion that international society can and does establish itself without gov-
ernment is based on the premise that a society of nations remains small,
homogeneous, and the purview of but a few “civilized” nations with shared
values and circumstances. This critical mass of cooperators have common
expectations realized in Justice-As-Sovereignty and controlled by their own
mutual sense of moral approbation and justice.

Although “free-ride,” in this context, does not mean that coordination
itself is threatened by these complexities, a specific Lewis equilibrium and its
particular definition of convention may be threatened by alternative equi-
libria that arise and are argued to be more efficient or effective in main-
taining international coordination as circumstances change.®® As global
society grows in complexity, the moral approbation or disapprobation of
civilized nations may no longer be enough to maintain a particular coor-
dination equilibrium. At this point, the acknowledgment and further legal
codification of social convention becomes necessary to defend Justice-As-
Sovereignty against emergent norms.

Consequently, the Westphalian Equilibrium, and the emergent process-
norm of Justice-As-Sovereignty, need to be institutionalized in a governance
structure that further protects them against the growing complexity that
empowers the disruptive quality of the circumstances of justice. To secure
the normative prerogative of the status quo convention, defining as it does
the point of coordination for the international system, conscious rule-gen-
eration though policy argument and legal design, toward a stable interna-
tional society under law, becomes necessary.

The overlapping dynamics of social evolution, to compensate for the cir-
cumstances of justice and the dialectic complexity of human social interac-
tion, has settled upon a process-norm; that is, a norm that is neutral between
specific manifestations or principles of property, but created by a process of
consensus that stabilizes collective action. For Hume’s philosophical-policy,
justice is order, or the stable coordination of human interaction where one’s
sympathy with fundamental social interests requires an additional level of
sanction to persist. Justice is also that pattern of allocation and distribu-
tion that works for a stable social order. In effect, as the dialectic between
sympathy'Siself-interest evolves and overlaps with the dynamics of the
empirical world, justice is a means for incorporating new social facts while
protecting the essential coordination of society.

But tho’ it be possible for men to maintain a small uncultivated society with-
out government, ‘tis impossible they shou’d maintain a society of any kind
without justice and the observance [of the]...fundamental laws concerning
the stability of possessions....These are, therefore, antecedent to government,
and are...to impose an obligation before the duty to civil magistrates has
once been thought of... Government upon its first establishment,...derive(s)
its obligation from those laws of nature.®’
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Viewing the international system as a coordination game, more than one
equilibrium always exists. An alternative that commands no consensus may
nevertheless act in competition with the status quo and its conventional
stabilization of property without threatening coordination itself. Against the
challenge from alternative norms, like “efficient global trade” or “the respon-
sibility to protect,” Justice-As-Sovereignty and the Westphalian Equilibrium
must be empowered to remain effective. Moral, legal, and political rules
must be more tightly ascribed to the support of sovereign states.

Blackletter international law is not discovered but refined from social
convention as protected by Justice-As-Sovereignty. Hume contends that
we have a natural obligation to observe this conventional standard, and
he notes its power to coordinate behavior and set expectations even before
the advent of codified rules, law, or government. This natural obligation
to social convention, Hume’s sense of natural law, provides international
society, through the circumstances of justice and the limited generosity of
states, with a moral obligation to joint decision-making and to the preexist-
ing coordination equilibrium based on sympathy, which contributes to the
increased security and longevity of the public interest in collective social
action.

Thus self-interest is the original motive to the establishment of justice: but a
sympathy with public interest is the source of the moral approbation which
attends that virtue.”

When both approbation and the conventions of justice are insufficient to
correct the tendency of human nature to work against settled social patterns
of behavior, Hume supports a further refinement of the idea of convention
expressing a stronger force for the redefinition of human nature: governance
institutions and positive law.

The Third Fundamental Assumption: The Role of
the State—Contract-By-Convention Refining Justice

Applying philosophical method to the third fundamental assumption of
Hume’s philosophical-policy, human social life is defined, not in terms of
the discovery of peace and order but, in the dialectical refinement of social
convention in response to the changing circumstances of justice. The con-
tinued application of layers of sanction ends, for Hume, with a role for the
state in the persistence of the absolute presupposition of his philosophical-
policy: the stability of society.

Government is the final stage of sanctions. Refinement of the justice-
norm creates, an empirical institutional structure and codified law that is
more inherently adaptable, in compensating for evolutionary change, than
the norm of justice alone. Understanding Hume’s argument as a philosoph-
ical-policy paradigm points out that the same overlapping ideas and pro-
cesses that create social convention are expected to evolve through different
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stages of refinement along what Collingwood calls a “scale of forms”: both
internally, from approbation to justice to government, and externally, from
local to global social organization.

Contract for Hume, is not based on independent critical principle that
would give imperative force to the achievement of an end that can be either
materially produced (e.g., a treaty) or is a nonproducible end-in-itself (e.g.,
an autonomous moral agent).”! Justice-As-Sovereignty is a process-norm
where the means of collective action are the end-in-itself. This contrasts
with Hobbes’ concept of social covenant, which is a one-shot agreement
based upon critical principles drawn from prior laws of nature, common to
humanity as a whole and based on conscious reason.”?

Since Hume’s social contract is logically based on preexisting social con-
vention,” it is therefore a contract-by-convention, internal to a sociological
process based on an established idea of Justice-As-Sovereignty that makes
convention manifest and persistent in social relations. Here, positive law is
an extension of Justice-As-Sovereignty, which adds another layer of sanc-
tions to those conventions already established to maintain stability within
the international system.

The institutionalization of Justice-As-Sovereignty encourages the cre-
ation of sovereign states. The dialectic between ideasSiinstitutions requires
convention, which then demands a unit of organization that can operation-
alize sovereign dominion over territory, and stabilize possessions globally.
The social construction of the sovereign state is the effective vehicle for
Justice-As-Sovereignty and allows for all to share equally in the advantages
of reciprocal stability. But Hume’s sovereignty is not Hobbes’. In Leviathan,
sovereignty is the conscious product of a two-stage contract’ that renders
the origin of society, justice, and law at the same time. Hume describes each
as a separate developmental stage in the philosophical refinement of social
convention on a scale of evolving forms. Within Hume’s logic of concepts,
Justice-As-Sovereignty is antecedent to institutional law and politics, but
has evolved from the moral approbation and norms of social convention.

Through political negotiation and legal contract, based on social con-
vention, voluntary and codified law is created, enshrining the preexisting
practices, expectations, and traditions of the conventionally-based inter-
national system within a positive law created around the process-norm of
Justice-As-Sovereignty. The concept of sovereignty thus routinizes conven-
tional sources for positive rules and becomes institutionalized. This codi-
fied law provides assurance that the rules of ethical life will be honored as
the complexity of global society grows in the continued persistence of the
process equilibria by which social convention was created and continues to
be maintained.

Through this codification process, policy establishes procedural rules of
recognition, adjudication, and change that validate or legitimize the rule of
law.” At this stage of social evolution, the creation of a valid legal system
refines one’s moral obligation beyond a concern for one’s private honor (i.e.,
approbation) or public dishonor (i.e., informal norms of justice) and into
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policy institutions that codify positive law derived from the process-norm
(i.e., Justice-As-Order or Sovereignty). This ensures continuous supervision
of the dynamic effects of the circumstances of justice and the protection of
the universal passion for society. Contract-by-convention moves practical
reason into conscious policymaking and the codification of positive law.

Before international law and institutions are established, a combination
of enlightened self-interest (limited generosity), moral approbation, and
social utility foster social convention and define Justice-As-Sovereignty. But
just as nested municipal systems give added incentive to the creation and
solution of the international coordination game, Hume’s philosophical-pol-
icy also supports the argument that the municipal experience in solving the
prisoner’s dilemma tends to give states a more urgent municipal obligation
and a less pressing allegiance to the international coordination equilibrium.
Specifically, Hume claims that “tho’ the morality of princes has the same
extent, yet it has not the same force as that of private persons, and may law-
fully be transgress’d from a more trivial motive.”?®

As humanity’s social framework becomes more complex, the human
tendency to discount the long-term public interest and prefer the immedi-
ate satisfaction of desires, which works against established social conven-
tion, gains power and requires more conscious institutional regulation for
the equilibrium to persist. Especially on an interstate level of organization,
“the natural obligation to justice, among different states, is not so strong
as among individuals, the moral obligation, which arises from it, must par-
take of its weakness.”®” Considering the less secure status of international
moral obligation, the evolution or refinement of sanctions that protect the
Westphalian Equilibrium must keep pace with the growing size and heteroge-
neity of international society. This makes discounting Justice-As-Sovereignty
more probable without tighter global institutionalization and codification.

Now as every thing, that is contiguous to us, either in space or time, strikes
upon us with such an idea, it has a proportional effect on the will and pas-
sions, and commonly operates with more force than any object, that lies in a
more distant and obscure light... This is the reason why men so often act in
contradiction to their known interests; and in particular why they prefer the
trivial advantage, that is, present, to the maintenance of order in society, which
so much depends on the observance of justice.”®

Unlike the realists,”” Hume describes selfishness and self-interest as dialecti-
cally dysfunctional tendencies that overtake our wider and more founda-
tional sympathy and work against social stability. Contract-by-convention
is necessary because Justice-As-Sovereignty is limited by the extent to which
it can compensate for this “limited generosity” on the part of individual
agents. Humanity needs society at multiple levels of organization and soci-
ety requires the provision of collective goods for its persistence. The ori-
gin of international legal institutions, through contract-by-convention,
builds on approbation and the process-norm of Justice-As-Sovereignty to
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maintain stability over time, space, and the increasing complexity of social
organization.

Two neighbors may agree to drain a meadow, which they possess in common;
because ‘tis easy for them to know each others mind; and each must perceive,
that the immediate consequences of his failing in his part, is the abandoning
the whole project. But ‘tis very difficult, and indeed impossible, that a thou-
sand persons sho’d agree in any such action; it being difficult for them to
concert so complicated a design, and still more difficult for them to execute
it; while each seeks a pretext to free himself of the trouble and expense, and
wou’d lay the whole burden on others. Political society easily remedies both
these inconveniences.!%

For the global “meadow,” coordinating a diversity of nations toward a
recognition of, and adherence to, the global public interest becomes more
difficult as the expansion of the legal design space encourages any one state
to abdicate its global social responsibility and “free-ride” on the participa-
tion of others. But this is not a positivist’s definition of defection, where size
and heterogeneity encourage independent “self-help” actors to abandon the
socially-optimal equilibrium in order to indulge their national self-interest
and exploit others. Hume’s international system is not a prisoner’s dilemma
but a coordination game, where a system of international cooperation and a
specific, Westphalian, equilibrium is conceded to be in the interest of all, but
where change or evolution between indifferent equilibria may occur without
destroying fundamental coordination itself.

Within Hume’s philosophical-policy, defection from cooperation in the
context of a coordination game, unlike the prisoner’s dilemma, is not for
mere exploitation, but is evidence of disgruntlement with the prevailing def-
inition of public utility. It is an effort to seek a new, more socially-optimal,
coordination equilibrium that is indifferent to the players in terms of pay-
offs (i.e., stability and order), but which might achieve a more just and pre-
ferred definition of utility with a redefined process-norm. Defection is an act
of state intended to substitute a norm that is expected to be more beneficial
to the community, given the flux of evolving international social history and
its dynamic scale of forms.'!

In a society of two, the fact that limited generosity may be influenced
more by self-interest than by sympathy for others, does not detract from
the general understanding of the coordination equilibria that represents the
common interest and what is needed to secure it. The limited population and
common values make general cooperation both expected and sanctioned. In
a grand alliance, for example, a small set of like-minded states protecting the
sovereignty of all would not defect casually from the “common good” that
brought them together.!%

However, in a more populous or complex context, the natural tendency
to limit one’s field of concern and neglect international obligations is inten-
sified by the fact that global-social ends become more removed from the
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perception of the individual nation-state and further discounted. For a dis-
advantaged agent, the immediate gain from satisfying desire in a new equi-
librium is all the more tempting when the current equilibrium seems less
exclusively necessary to a stable international social order.

In addition, discounting coordination is exacerbated by the intuition that
unanimous participation in any one coordination equilibrium is no longer
necessary to produce global collective goods. With so many sovereign states
and only a subset of them necessary to produce the collective good, a state
may decide that they need not continue to contribute to a particular defini-
tion of justice, when an alternative may create more order at less cost for
them. With a population of two, each state must contribute to the alliance
or no good will be provided; but for 200 states, free-riding on the par-
ticipation of others is possible, and not directly detrimental to any specific
global good.'” Each state will have a stronger inclination to consider that
a transgression on its part will entail no immediate collective repercussions.
Under these conditions, global society, the Westphalian Equilibrium, and
the established norm of Justice-As-Sovereignty are in danger of erosion and
replacement by another process-norm, point of equilibrium, and definition
of justice. That is, unless the established equilibrium is reinforced.

Considering that social stability is still of paramount importance to human-
ity, and that the conventional equilibrium has proven effective in maintaining
it, a further adjustment or philosophical refinement of the status quo idea of
social convention must be made in order to reinforce Justice-As-Sovereignty
and the integrity of global collective action. The conscious creation of politi-
cal-legal rules from the process-norm of Justice-As-Sovereignty, as well as the
creation of the international governance institutions to operationalize and
enforce them, reaffirm international utility in the collective interest of this
particular solution to the global coordination game.

It is evident that, if government were totally useless, it never could have place,
and that the sole foundation of the duty of allegiance is the advantage which it
produces to society by preserving peace and order among mankind.!%*

When men have once perceiv’d the necessity of government to maintain peace,
and execute justice, they wou’d naturally assemble together, wou’d chuse mag-
istrates, determine their power, and promise them obedience.!%

As justice empowers limited generosity to compensate for the tenden-
cies of self-interest that undermine society, legal institutions and actors add
needed sanctions and organization to the established social convention of
Justice-As-Sovereignty. With the application of Hume’s philosophical-policy,
collective action, which previously had only the process-norm of Justice-As-
Sovereignty backed by approbation to insure performance, now has defini-
tive legal sanction (i.e., rules and rights) to back it up. This makes the growth
and progressive codification of international law a necessary component of
the evolving metaphysical complexity of the international legal system. It is
possible, through “[p]olitical society,”'% for ever-greater and more diverse
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international societies to coordinate themselves using Justice-As-Sovereignty
to create an ever-wider “civilized” world.

Tho’ there was no such thing as a promise in the world, government wou’d
still be necessary in all large and civiliz’d societies; and if promises had only
their own proper obligation, without the separate sanction of government,
they wou’d have but little efficacy in such societies.!?”

Originally, a social convention dealing with Justice-As-Sovereignty com-
mands a moral obligation from the enlightened limited generosity of states.
However, the pre-institutional obligation to fulfill diplomatic expectations
is predominantly dependent on the value that each state places on its reputa-
tion (i.e., moral character) as a state upholding Justice-As-Sovereignty.

There is nothing, which touches us more nearly than our reputation, and noth-
ing on which our reputation more depends than our conduct, with relation to
the property of others.'%8

However, reputation alone will not ensure that every nation develops a
proper sense of justice,'” especially if the community of nations becomes
more heterogeneously cultural. Hume’s introduction of the “Knave” at the
end of the second Enguiry acknowledges these limitations.

Hume describes “a sensible knave [who] in particular incidents, may
think that an act of iniquity or infidelity will make a considerable addition
to his fortune, without causing any considerable breach in the social union”
(viz., any considerable disruption of the overall stability of the coordination
equilibrium). This defection from a particular definition of social coopera-
tion is condemned by moral sensibilities, convention, and justice, showing
that such actors “themselves are, in the end, the greatest dupes, and have
sacrificed the invaluable enjoyment of a character, with themselves at least,
for the acquisition of worthless toys and gewgaws.”''? International actors
commonly known as “rogue states” that “free-ride” on established coor-
dination conventions may be described by Hume’s philosophical-policy as
having “lost a considerable motive to virtue”!!! that leaves their sovereignty
beyond social, or because of the broader context, international protection.

In order to ensure that global society survives despite member states who
continue to discount the collective interest or search for alternative pro-
cess-norms, Hume adds the “artifice of politicians™ to justice and the desire
for reputation as an ultimate layer of sanctions in support of coordination
conventions.'!'? Specifically, global politics and international legal rules and
institutions employ people whose limited generosity is said to be informed
by the global public interest rather than their own narrower interests, thus
reinforcing the public utility of Justice-As-Sovereignty. These individuals are
charged with imposing sanctions on Knave-like antisocial behavior, publicly
rewarding participation in and punishing defection from the conventional
coordination equilibria. Transforming Hume’s philosophical-policy into a
legal design argument for the international system, lawyers and policymakers
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can be said to have a vested interest in the utility of global society and are
better able to recognize, define, and keep tabs on the health of nations.!'?

Education, and the artifice of politicians, concur in bestowing a farther moral-
ity on loyalty, and branding all rebellion with a greater degree of guilt and
infamy. Nor is it a wonder, that politicians shou’d be very industrious in incul-
cating such notions, where their interest is so particularly concern’d.!'

With lawyers and policymakers leading supranational governance institu-
tions, built from contract-by-convention and the process-norm of Justice-As-
Sovereignty, the cumulative effect of social convention on the cooperation of
individual nations is more fully institutionalized and, therefore, at its most
powerful. One builds on the other, with more complex sanctions to regu-
late more complex social relations. The social stability of the global society
remains both the fundamental presupposition and the moral imperative for
the process-norm of Justice-As-Sovereignty.!!?

With an understanding of the fundamental assumptions about the indi-
vidual, the collective action problem and the role of the state, Hume’s
logic of concepts renders a Philosophical-Policy Paradigm (Figure 1.2) that
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Figure 1.2 Hume’s philosophical-policy paradigm.
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generates an operating principle for policy in the absolute presupposition of
the human need for stable society. This in turn logically defines the material
conditions of law and policy; that is, what the lawyer or policymaker allo-
cates in order to operationalize the core principle in terms of approbation,
education, and the artifice of politicians. The policy paradigm also defines
fidelity to social convention as the primary method by which policy and law
are assured social persistence over time.

The “Essence” of Sovereignty in International Law

From the perspective of Hume’s philosophical-policy, the law of nations
arises as legal design from the absolute presupposition that humanity seeks
society and social order on all levels of organization. Hume creates a dia-
lectic metaphysics of presuppositions where convention arises from custom
with levels of sanctions that protect the human need for society as the abso-
lute presupposition of local, municipal, and international cooperation. In
the concept of limited generosity, sympathy and self-interest synthesize to
generate an imperative to discover a coordination equilibrium that can take
humanity from an inefficient state of nature to a more collectively optimal
international system. Social convention, represented by the process-norm
of Justice-As-Sovereignty, stabilizes territory and creates, in the fullness of
time, that system of international law and those governance institutions that
are needed to progressively adapt human coordination to a dynamic, open,
and ever-more complex world system.

Justice-As-Sovereignty offers a refined philosophical solution to the inter-
national need to express practical reason as justice-in-utility. It is created out
of the imperative for cooperative social behavior as a collective good. It syn-
thesizes the greater dialectic between normative and positive law by creating
a definition of natural law that regards moral obligation!'® as evolved from
the experience of finding and stabilizing a coordination equilibrium. This
equilibrium is the result of the positive actions, expectations, and interac-
tions of humans in the natural course of their agency.

However, we know from the precepts of philosophical method that the
essence of a concept is not its starting point but the culmination of its series
of “moments”'!” along a scale of forms. The full and proper consideration of
sovereignty as international legal practice will come with an understanding
of its essential nature, which is illuminated by Hume’s integrated philosophi-
cal system of metaphysical presuppositions. In order to appreciate the evolu-
tion of sovereignty and the dialectic between process%iprinciple, the chapters
that follow will identify four specific Humean philosophical insights that
more fully define Justice-As-Sovereignty. These insights, along with their pol-
icy ramifications and evidence in law, will detail the metaphysical geography
of sovereignty as a source-definition of practical reason in international law
and demonstrate its utility in application to legal practice.

Each subsequent chapter will be composed of three parts. In the first sec-
tion, a philosophical insight into sovereignty will be identified and a specific
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SPP deciphered. In the second section, the SPP will be used to extrapolate
those legal design tools that create a logic of investigation derived from
Hume’s logic of philosophical concepts. This application of practice to theory
is accomplished by employing the catalogue of contemporary methodological
tools (e.g., game theory) or theoretical models (e.g., Hart’s concept of law)
that are available to illuminate Hume’s arguments in more contemporary
terms. In the third and last section of each chapter, Hume’s insight will be
tested against existing legal practice. Are the specific insight, and the policy
design tools rendered by it, reflected in the evidence of international legal
practice? Here, practice will be defined by the terms of international dispute
resolution and its jurisprudence.!'® This case analysis tests whether or not
the comprehensive policy argument or concept of law created by Hume’s
philosophical-policy can illuminate international dispute settlement.

Before we move on, however, the SPP and its role in this argument must be
more completely defined. Metaphysically, the SPP is a relative presupposi-
tion arising from an absolute presupposition (e.g., passion for society) and
represents a dialectic component of the core process norm (e.g., Justice-As-
Sovereignty). The imperative of the SPPs are to provide procedural rules
for the operationalization and persistence of the process-norm. Hart has
already argued that those rules meant to sort the procedural priorities of a
legal system can be defined in terms of either adjudication, change, or rec-
ognition. SPPs fulfill these functions.

Each SPP is systematic because it is created from a philosophical-policy
paradigm as a direct logical entailment of the insight under consideration.
It concerns public policy as each SPP is identified, not to justify and direct
individual moral or ethical choices,'” but to solve sociopolitical collective
action problems and facilitate legal design. Lastly, each SPP is a precept
because it provides, as a relative presupposition in a dialectic argument on
a scale of forms, a metaphysical guidepost for the empirical evaluation and
logical delineation of the positive law.

The purpose of philosophical-policy and legal design is to illuminate the
underlying metaphysics in legal institutions and codified law, enhancing a
positive logic of policy investigation with a philosophical substructure that
specifics the ideas from which that reality arises.!?® In order to accomplish
this, the presuppositions of a philosophical system must be translated into
procedural “rules of thumb” or precepts of policy and legal design. The SPPs
are these “reasonable” rules of thumb for political judgment that, although
components of the metaphysical geography of the concept of sovereignty,
also practically actualize it within the tangible framework of a comprehen-
sive policy argument for international law.

Being a direct product of exegesis, each SPP results in an identifiable, logi-
cal, and epistemological connection between a specific philosophical insight
and a practical rule of thumb that can then be used as a standard for the
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application of theory to practice. These precepts, or presuppositions, empiri-
cally represent the metaphysical content and logic of their corresponding
philosophical insights for legal design. They interact with the law to set
expectations and influence the collective action that subsequently deter-
mines the synthesis product of ideas%iinstitutions that is the positive law.
Collectively, the SPPs act as procedural rules or standards for the law. They
first create and then guide the configuration of collective political action,
as it integrates the “is” of the empirical world with persuasive arguments
for how it “ought” to be. The SPP prescribes change consistent with moral
standards provided by the inherent metaphysics of the philosophical-policy
paradigm. The aim of locating the SPPs is to identify the constituents of the
core process norm in its first moment of essence, or conceptualization, as the
genesis, or source, point of practical reason in international law.
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Based on the core dialectic of processSiprinciple and the effectiveness of social
convention as a foundational means to the stability of human social life, Hume’s
argument for natural law defines both the municipal and international level of
social organization. Hume’s comprebensive policy argument is extrapolated by
the elaboration of his concept of law. Accentuating the procedural rules of rec-
ognition, adjudication, and change as prerequisites to substantive rules reverses
the positivist priority between the two as asserted by H. L. A. Hart. Hume’s
concept of law promotes policy design backed by a process-norm of Justice-As-
Sovereignty interpreted through the systematic policy precept (SPP) of effective-
ness as a “local” rule of recognition. Lastly, jurisprudence provides evidence for
the salience of Hume’s philosophical-policy.

l. Hume’s Logic of Concepts: A Natural Law of
Process%iPrinciple

Francisco Vitoria confronted a basic philosophical problem in the applica-
tion of practical reason to positive law: finding a new metaphysics for the
positive law, when the previous definition of natural law fails.! The infancy
of modern international law coincided with an age of exploration that
would bring Europeans into contact with aboriginal peoples around the
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world. Meanwhile, the definition of natural law, that since Aquinas®* had
been based on an idea of human reason directly inferred from divine and
eternal law as interpreted by the Catholic Church, no longer held universal
acceptance. The Reformation had made God’s revelation a local and diver-
sified cultural phenomenon, inadequate to provide a common definition of
natural law for European nations, let alone native populations of “foreign”
lands. Vitoria, being concerned with using natural law as a basis for jus
gentium, but having to abandon Papal revelation, required a “new” natural
law, a secular natural law based on reason, which could justify the practice
adopted by post-Reformation Europeans in both their interstate relations,
and in their contact with aboriginal populations in the new world.?

Here, Vitoria’s effort to separate practical reason from revelation and make
it the common denominator? of jus gentium for all men, including, aborigi-
nal people,’ becomes an exercise in circular logic. Vitoria’s new metaphys-
ics for the decatholicized definition of reason, deals primarily with matters
of faith (e.g., barbarian baptism and conversion), based on a substantively
Christian, if not Catholic, interpretation of revelation. By replacing the Pope
with temporal rulers and by making “human” reason ostensibly Christian,
Vitoria arrives where he started with a substantive basis for natural law that
is still locally circumscribed and significantly less than universal.®

From the standpoint of Hume’s philosophical-policy, Vitoria’s dilemma
was that he conceptualized natural law in terms of substantive rather than
procedural moral and legal rules and he therefore had to rely on a universal
set of critical religious principles when these were becoming increasingly
localized. His substantive natural law, whether from revelation or reason,
was built upon divine law and was becoming localized both in terms of the
circumscription of Christian ethics and the replacement of the Pope with
local rulers. So Vitoria was faced with either having to accept Reformation
pluralism and settle for local or regional critical principles as the basis for
his idea of practical reason, or deny Reformation breakdown altogether, an
ahistorical alternative. Vitoria, rightly, separated human reason from reli-
gious principles, but failed to see that natural law could be a function of
either substantive or procedural principle. Substantive universal principles
had been destroyed in the Reformation, but he required them, so he fell back
on “Christian” revelation although it was inadequate to the task. Whatever
its attributes, his circular logic is, at best, a weak substitute for the ideal of a
natural law from a secular practical reason that represented all humans.

However, using the logic of philosophical method, Vitoria’s dilemma
can be addressed through the fundamental Humean dialectic between
processSiprinciple. Examining Vitoria’s dilemma from the standpoint of
Hume’s philosophical-policy, one can identify an argument for a univer-
sal set of procedural rules and obligations that better supports a universal
metaphysical basis for practical reason, and therefore, a distinct definition
of natural law that respects the facts of the post-Reformation world.

Social conventions, like Justice-As-Sovereignty, are not universally val-
ued in terms of ex-ante or a priori aetiological-norms” or critical/reasoned
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principles, but in terms of their capacity to maintain coordination of the
international process itself. Hume makes a distinction between the practice
of social convention focused on procedural rules and the derivative duty-
producing rules of substantive law that come after contract-by-convention.
For Hume, justice in natural law is a synthesis of process'iprinciple, where
the former holds the initial highground.

Applying this dialectic to Vitoria’s dilemma allows international law
to be universally procedural and securely based upon process-norms like
Justice-As-Sovereignty, while acknowledging pluralist or local substantive
law, based upon contextual critical principle. In effect, Hume’s philosophi-
cal-policy allows for two definitions of practical reason, or natural law, to
exist simultaneously for a single and stable international system: one local
and substantive; the other global and procedural.

In this way, Hume’s philosophical-policy provides a universal definition
of “natural law,” not beholding to the inherent dictates of critical principle
or ideal-regarding, aetiological-norms. For this reason, it avoids the pitfall of
substantive definitions of natural law, like Vitoria’s. Rather, Hume describes
the origin of social cohesion and long-term social stability in a natural law
based on universal passions as the human motivation to action. Although
initially unconscious of the passions at issue, humans seek social interaction
and coordinate themselves so as to obtain it. Hume’s argument concentrates
on the “process” of locating and maintaining a cooperative equilibrium as
the end-in-itself for any social system. In this way, stability is built from pro-
cedural practice and a universal common law, based on the process-norm of
Justice-As-Sovereignty, without denying the substantive pluralistic ends of
any particular sovereign state.

Hume’s philosophical-policy would explain the Reformation,® and the
conflict that follows, in terms of substantive ends being forced on unrecep-
tive audiences with resulting social instability.” Social convention, on the
other hand, focuses on the creation of obligation from a set of universal
but neutral and procedural common laws that provide a process-base for a
minimal jus gentium. Justice-As-Sovereignty, as a procedural norm, simul-
taneously coordinates a single universal international community through
process, while allowing substantive principle to find legal voice on the
municipal or local level.

Hume’s argument for natural law is distinctively procedural. It is based
in social convention rather than critical principle, it provides the point of
departure and the central presupposition for the application of all of his
philosophical insights into international law. It also provides a foundation
for an argument that avoids Vitoria’s dilemma. Hume’s unique theory of
natural law is the first, and central, philosophical insight created by the
application of Hume’s philosophical-policy to the genesis of legal design
in international law. It results from Hume’s dedication to the integration
of philosophical method with empirical or scientific observation. As I have
argued, Hume is more than a “British empiricist.”'® His writing treats the
normative and empirical as interactive dynamic components engaged in
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what philosophical method defines as dialectic relationships along a com-
plex scale of forms.!!

But why call this a concept of “natural” law? Because Hume’s philo-
sophical-policy allows for development of a process that generates morality,
justice, and politics from the natural social behavior of human beings.'? In
Hume’s philosophical-policy, our behavior is rooted in a set of normative
presuppositions, where the human need for society or stable social interac-
tion is absolute. Hume’s “science” is a “moral-science of collective action.”
He defines the “natural” in terms of what the individual applies his or her
unconscious passions to, as well as how other humans respond to these
choices. The resulting interactions then set up social conventions and resul-
tant expectations that are the foundry for ethical, political, and legal rules in
moral support of the absolute presupposition of social order.

For Hume’s philosophical-policy, “natural law evolves and is learned by
experience”!3 as individuals interact and create process-norms in order to
coordinate their behavior and find the stable society they seek. Social con-
vention, based on the social sympathy and the human need for society, is the
core of this solution and creates a normative character from the morality of
natural human interactions.

Conventions of property, coordination and reciprocity are natural laws as they
are not conscious but evolve spontaneously out of repeated interactions and
diverse interests.!*

Obligation to social convention also arises naturally from the setting of
human expectations and the need for enforcement of these conventions by
approbation (the first stage of social sanction). As the international coordi-
nation game indicates, it is in our individual interests to follow a convention
once it is established, and to establish it in our collective interest in order
to coordinate ourselves toward political or legal stabilization. The laws of
nature, as they render social convention, create expectations of “ought” in
our and others’ behavior from their inherent evolution and existence.

Around these conventions a system of morality grows up; we come to recog-
nize a moral obligation to play our part in cooperative arrangements and learn
to condemn those who try to take free rides on other people’s efforts.!

Hume integrates a “sense of justice” as an evolving universal morality into
his natural law. However, it is assessed methodologically by the empirical logic
of process rather than any independent moral principle. It is moral because
“we believe that we ought to keep the Laws of Nature”;'¢ it is empirical
because it is not prior principle that provides the imperative to moral choice
but process-norms and their “[c]onventions [that] ought to be kept.”!”

This natural order springs from Hume’s passion-based idea of practical
reason. Beginning as social convention represented by Justice-As-Sovereignty,

reason seeks a higher and higher level of moral complexity, in an evolutionary
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scale of forms or progressive codification process, that spreads order across
successive levels of social organization.

And indeed, when we consider how aptly natural and moral evidence link
together, and form only one chain of argument, we shall make no scruple to
allow that they are the same nature, and derived from the same principles.'®

At the foundation of his metaphysics, Hume’s argument for natural law
is rooted in sentiment. Collingwood argues that human history “is a history
of thought.”" Hume’s philosophical-policy adopts a Newtonian approach
to the origin of collective action with his dependence on the observation of
“real” human behavior as the core of justice and its inherent moral obliga-
tion. In both his effort to analyze human understanding and decipher social
justice, Hume seeks to “cultivate” a “true metaphysics”2 of presuppositions
dealing with passions, sentiments, impressions, experience, custom, or what
he calls the “internal fabric, the operation of the understanding, the working
of the passions.”?! The normative dimension of this metaphysics emphasizes
the obligation one feels to the project of social cooperation itself as a unique
base for natural law. Hume “aims to ground moral obligations firmly in the
soil of human nature itself, in the natural workings of the human mind, and
thereby fulfill the bold ambitions of the theory of natural law.”??

At the foundation of this effort lies an absolute metaphysical presup-
position; namely, that all human beings naturally seek, and are incomplete
without, a stable social order. Hume acknowledges that obtaining a meta-
physical understanding of how ideas generate observable action is not as
easy as accepting the outward signs of experience at face value. But, unlike a
modern positivist,”> Hume, tackling a philosophical rather than a technical
subject, recognizes the importance of the metaphysical dimensions of action
and choice.

How painful soever this inward search or enquiry may appear, it becomes, in
some measure, requisite to those, who would escribe with success the obvious
and outward appearance of life and manners.?*

Within Hume’s philosophical-policy, human thought, as ideas, are prod-
ucts or “copies” of “impressions.”?* Motivated primarily by one’s passions,
the person deciphers the facts of the material world through his capacity to
translate habitual interpersonal experience into a causal inference by the
employment of what Hume calls “customary transition.”?® The integration
of human character with one’s experience of the world through social con-
vention is the core of both his argument for justice, and the prior notion of
human understanding. It also provides the “true”?” metaphysical core for
his greater philosophical-policy.

From these presuppositions, Hume’s philosophical-policy also provides a
definition of “natural” as fundamental law. This is an important distinction.
For Hume, justice and convention are not natural in the sense of being an
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a priori component of human nature, but are, instead, artificial, and funda-
mental or first manifestations of human social interaction. Human nature is
made manifest in the natural passions and their outward expression, which
are the content of his natural law. This fundamental natural behavior is then
expressed and protected by artificial social and legal constructs, like justice.

When Hume speaks of “natural law,” he is therefore describing a funda-
mental law or system of just rules that is an artificial creation of the dialectic
between reason'$ipassions and that pre-dates social order as critical to it.
Being fundamental, natural law is a direct outgrowth of unconscious human
interaction. The natural passion for society needs protection as it evolves,
and this security is provided by artificial constructions like family, tribe, or
nation. Being artificial, Hume argues that the conventions of justice (e.g.,
Justice-As-Sovereignty as an international process-norm) and their moral
obligations may act to serve the public interest even when they do not serve
any particular individual’s wants.?® This phenomenon makes justice “arti-
ficial,” but at the same time dialectically natural, in terms of one’s moral
obligation to that evolution of convention called for by the social needs and
requirements of one’s natural sentiment for public order.

Only an inherent understanding of the dialectic tension between
natural%iartificial could render the argument Hume makes for a natural
law that is simultaneously both. The synthesis of artificial justice in natural
law with a natural morality in artificial rules of behavior is beyond positivist
dichotomy or scientific classification. The artificial roots of justice as law are
not in the tradition of divine command,?’ nor are they the universal a priori
principles of human nature determining the will of the individual.>* Hume’s
philosophical-policy is unique because it focuses on human action, or more
definitively, interaction. Specifically, it considers how human encounters
naturally produce expectations built on a metaphysics of humanity’s inher-
ent need for society and one’s use of artificial social convention to translate
such sentiments into both an understanding and a transformation of the
practical world.

At the same time, Hume’s conceptualization is compatible with the tradi-
tion of natural law theory. This is because his greater philosophical system
depends upon a metaphysical structure of absolute and relative presuppo-
sitions within a scale of forms that provides a point of departure for the
extrapolation of both an a priori theory of human understanding and an a
posteriori theory of justice. That Hume favors the passions in his account
of human understanding reflects his effort to replace “superstition” with
science and an “abstruse” with a more “easy and obvious” philosophical
system based on human agency.’' Hume considers his methodology more
practical and, therefore, of more utility to the understanding and improve-
ment of human behavior as well as to our success in creating the ordered
social cooperation we, as humans, require.

It [the easy philosophy] enters more into common life; moulds the heart and
affections; and, by touching those principles which actuate men, reforms
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their conduct, and brings them nearer to that model of perfection which it

describes.3?

The dialectic between the artificialSinatural that marks Hume’s “Newtonian”
approach to society and its origins is measured in the sentiments, passions,
and actions of individuals. In this way, Hume’s philosophical-policy explains
how human collective action (subnational, national, or international) is ini-
tiated and what characteristics of the person motivate or inhibit the effort
to find order in coordination.

This approach to natural law is also dynamic as it indicates that a scale
of forms exists, first, in terms of the evolution of different levels of sanc-
tions (i.e., from approbation to justice to political society). In addition, the
imperative of growing social complexity causes the expansion of society
from small group life in the family, to tribal community, to the state, and
then to the interstate relations of a global social order.

But suppose the conjunction of the sexes to be established in nature, a family
immediately arises; and particular rules being found requisite for its subsis-
tence, these are immediately embraced; though without comprehending the
rest of mankind within their prescriptions. Suppose that several families unite
together into one society, which is totally disjoined from all others, the rules,
which preserve peace and order, enlarge themselves to the utmost extent of
that society; but becoming then entirely useless, lose their force when carried
one step further. But again suppose, that several distinct societies maintain a
kind of intercourse for mutual convenience and advantage, the boundaries
of justice still grow larger, in proportion to the largeness of men’s views, and
the force of their mutual connexions. History, experience, reason sufficiently
instruct us in this natural progress of human sentiments, and in the gradual
enlargement of our regards to justice, in proportion as we become acquainted
with the extensive utility of that virtue.??

Within this interacting scale of forms, Hume’s natural law creates an
imperative for progressive expansion of social complexity, while it main-
tains the advantage of being truly secular and expressed through a uni-
versal and practical reason, in both unconscious behavior and conscious
choice. Hume’s focus is on the “process” by which human interaction leads
to repetition, custom, and then, social convention as secular, yet ultimately
moral, phenomena. This approach does not depend on any particular a
priori precept or independent principle as a basis for cooperation, and
therefore allows a value pluralism to exist within systems of evolving social
convention, depending on the context and circumstances of each human
society.

Human consciousness is not necessary to this evolving natural process,
at least not at its genesis. Although human enlightenment grows as levels of
sanctions move from unconscious convention to very conscious contract-
by-convention in political society, Hume’s argument assumes that indi-
viduals seek society and apply their passions to the material world based
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on universal social predispositions, regardless of the degree to which they
are conscious of them. Unlike a scholastic definition of natural law* that
assumes knowledge of a specific set of divine revelations, or a Hobbesian
idea of the laws of nature that requires conscious and reasoned contrac-
tual choice based on one’s will, Hume reveals a natural law that begins
with human passion and the unconscious desire for society. This natural law
allows for the evolution of legal order as society geographically expands and
social sanctions, consequently, become more complex in response.

Lastly, for our purposes, Hume’s practical metaphysics of natural law
has the capacity to decipher varying problems of interplay between senti-
ment and action that are common to ever-greater levels of evolving social
stratification. Specifically, he describes international political society as an
evolutionary step in providing “peace and order among mankind.”3’

When a number of political societies are erected, and maintain a great inter-
course together, a new set of rules are immediately discovered to be useful in
that particular situation; and accordingly take place under the title of Law of
Nations.3¢

However, as we shall see in chapter 5, Hume also notes that each distinct
level of organization has specific dilemmas in terms of both the origin and
maintenance of collective action. These specific problems are characteristic
of the power of the absolute presupposition of social order. In the same way
that strategic rationality, driven by different degrees of passion, creates the
environment of a prisoner’s dilemma on the municipal level and the condi-
tions for a coordination game internationally, Hume’s process-based sense
of natural law allows room for distinct definitions of order and different
understandings of public utility, as well as the moral obligation that is gener-
ated by it, for each level of society.

Human nature cannot by any means subsist, without the association of indi-
viduals; and that association never could have place, were no regard paid to
the laws of equity and justice. Disorder, confusion, the war of all against all,
are the necessary consequences of such a licentious conduct. But nations can
subsist without intercourse. They may even subsist, in some degree, under
a general war. The observance of justice, though useful among them, is not
guarded by so strong a necessity as among individuals; and the moral obliga-
tion holds proportion with the usefulness. All politicians will allow, and most
philosophers, that reasons of state may, in particular emergencies, dispense
with the rules of justice, and invalidate any treaty or alliance, where the strict
observance of it would be prejudicial, in a considerable degree, to either of
the contracting parties. But nothing less than the most extreme necessity, it is
confessed, can justify individuals in a breech of promise, or an invasion of the
property of others.3”

This approach to natural law creates a flexible basis for an understanding
of the origins of human cooperation on each level of social organization.
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Hume’s attention to the “inner fabric” of a primarily “social” humanity and
his effort to place justice, defined as that process-norm bringing order to
society as “absolutely requisite to the well-being of mankind and [the] exis-
tence of society,”®® supports a universal theory of natural (or fundamental)
law. This “fabric” can be recognized as a central character in the application
of his systemic philosophy to the origin and persistence of international law
as well as municipal law.

Therefore, in addition to the universal metaphysical dimension of Hume’s
theory of natural law, a local component is also provided for. Hume stresses
context, circumstance, and the actions of persons. These are the critical
dimensions of Hume’s philosophical-policy that accommodate the “facts on
the ground” that coalesced to create the practice of international law as we
know it. If Hume is correct about the determinative nature of circumstance
on the advent of justice and its particular form and content, it becomes
crucial to determine if his philosophical-policy is reflected in the social his-
tory that provided for the genesis of contemporary international law in the
Westphalian Equilibrium.

Thus, the rules of equity or justice depend entirely on the particular state and
condition in which men are placed, and owe their origin and existence to that
utility, which results to the public from their strict and regular observance.?’

If our history was launched from a natural law that creates a dialectic
scale of forms integrating stronger sanctions with larger social orders, as
Hume’s philosophical-policy prescribes, then its application to the contex-
tual prehistory of modern international law ought to provide evidence for
this narrative. This task requires that we first examine the dialectic between
local'Siuniversal and its effects on uncertainty as these create a generic jus-
tification for law.

The Context of Modern International Law

Hume’s philosophical-policy, with its idea of natural law, is built upon the
generic role of universality and certainty as factors that create a human need
for law. These two ideas are critical in turning a human craving for society,
Hume’s absolute presupposition, into the legal regulation of social order.
Both ideas operate within the local'iuniversal dialectic. Specifically, uni-
versality is the tendency to find communion and commonality in rules pro-
ducing the largest scope for fairness and equality that is possible. Certainty
deals with the affects of fear and uncertainty that require rules that intro-
duce some level—local or more universal—of security through law.

Social history is, for Hume, a philosophical subject. Collingwood argues
that, where an historian might seek the particular, the philosopher seeks
the universal.*® Hume’s philosophical-policy confirms metaphysics through
observation. The resulting argument is that the wuniversal experience of
humanity is in seeking and keeping social order and cooperation through
law as a necessary component of humanity’s long-term stability.*! The
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dialectic relations between the certain, which has a tendency to the immedi-
ate and local, and the universal, which is inherently connected to distance
and uncertainty, lie in the tension between one’s simultaneous need for per-
sonal security and social stability.

In a world of random chance, human beings seek certainty in their expec-
tations of social interaction, while in a condition of biological isolation or
uniqueness, they seek the universality of society and its fellowship. This is
why most people fear alienation, seek community, value loyalty, and protect
allegiances. It explains why our institutions resist change to situations that
maintain established patterns of social relations, why empire and unifica-
tion in politics compel us, why family as security and immortality engages
us as a common imperative, and why centralization of power invokes both
irrational fear and zealous devotion. From the standpoint of Hume’s natural
law, this system of dialectic tension is why humanity requires law.

For Hume, the experience of insecurity creates morality within one’s obli-
gation to the rules of law as a means of creating certainty in human life.*?
In this way, habit, and the expectations connected to it, can be regularized
and granted universal validity in a world of seeming randomness. But this
“normative certainty” is only effective to the degree that it is based on gen-
erally-held human traits and relevant to all, equally, within some definition
of social or universal community.

If morality had no common roots or applications, it would not consti-
tute a public obligation, but a very personal and atomistic or existential
ethics, applied in a world of random behavior without common sanction
or legitimate authority. Like a saint in a concentration camp, law would
be strictly a personal and theoretical subject requiring supererogatory acts,
while the practice of moral behavior, assuming it is mediated by collective
action problems, might add to the chaos instead of lessening it.

Philosophical method, or any intellectual method for that matter, seeks
commonality of trait and generalization to facilitate theoretical understand-
ing and its extrapolation. Even with philosophical method, where overlap
of concepts causes definitive classification to be impossible, the search for
universal traits or predispositions attributable to humanity as fundamental
assumptions persists. Regardless of one’s condition or circumstance univer-
salization is the primary means for the generalization and logical extrapo-
lation necessary to establishing an integrated system of thought that has
general and practical application. Especially with the subject of law, the uni-
versality of one’s presuppositions is a key to fostering the practical certainty
humanity seeks in an ordered society.

Hume’s natural law supports social organization and the creation of
order out of chaos by focusing on neutral process rather than critical prin-
ciple, and empirical action rather than intrinsic states of mind. Hume is a
philosopher before he is a scientist. His attention to the metaphysical under-
girding of social convention, with its inherent universal passion for society,
provides the key to the practical certainty rendered by his argument for law,
justice, and social order, both municipally and internationally.
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The search for a universal basis to establish certainty in human life is the
point of origin for most theories of both natural and positive law. The pri-
mary, that is universal, predispositions attributed to humanity are not just
a factor in our unconscious actions but form the framework for argument
within which the reasonableness of public policy, law, and social institutions
are ultimately debated.

The dialectic interplay between ideas and the legal institutions they cre-
ate, and which support or are critical of them, is central to any application
of Hume’s philosophical-policy and its definition of sovereignty. To under-
stand the historical and metaphysical context of international law as global
social order, we should consider the idea of a fundamental law of basic
process-rendering rules, like sovereignty. With its universality and certainty,
Justice-As-Sovereignty creates an international context of order in tribute to
the absolute presupposition of humanity’s need for sociopolitical stability.

All legal philosophy can be said to originate in either the moral universal-
ity and certainty of natural legal theory, or its rejection in lieu of the uni-
versality and certainty of local or common positive practice. The cleavages
within legal thought and the terms of scholarly debate in which we now
operate have an evolutionary history that begins with the idea of natural
law as the foundational definition of practical reason and, therefore, the
fundamental presupposition of legal theory and practice. Hume’s philosoph-
ical-policy is part of this tradition but also an innovative reaction to it,
based on his interpretation of human and intellectual history.** Specifically,
for Hume, law is the result of the metaphysical need for society creating the
universality and certainty of an ordered social existence through the process
of evolving social convention and an artificial norm of justice. But is this
scientific-metaphysics reflected in history?

Hume’s Natural Law: Evidence in History

Natural law, like modern politics, is primarily a creature of European ori-
gin.** Arguments have been made that the physical geography of the West
facilitated the progress of technology and the advance of liberal values.*
A concurrent argument for the contextual origins of law cites the dialectic
between particular ideas%ivalues, like individualism and the primacy of rea-
son, which grew out of the European circumstance fostering Christianity.*
The original idea of natural law finds voice in a Western concern for reason,
individualism, and right. This is the ascendance of a priori critical principle,
and the innate character of human reason as a product of divine instigation
where revelation serves as the only legitimate basis for human critical will
and the thought, choice, decision, and action it creates.*”

To apply Hume’s philosophical-policy to the rise of a positive law derived
from a process-based natural law, we begin where humanity first found cer-
tainty and order in a social manifestation of universal law: the Papal inter-
national system. The ambition of Pope Gregory VII in Dictatus Papae fueled
his effort to use the “role of law as a source of authority and a means of
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control”* to make all, then developing, systems of municipal or royal law
subservient to the Papacy, which would become the primary agent in the
international system of late eleventh-century Europe.

During the last decades of the eleventh century, the papal party began to
search the written record of church history for legal authority to support
papal supremacy over the entire clergy as well as clerical independence of,
and possible supremacy over, the entire secular branch of society. The papal
party encouraged scholars to develop a science of law which would provide
a working basis for carrying out these major policies. At the same time, the
imperial party also began to search for ancient texts that would support its
cause against papal usurpation. There was, however, no legal forum to which
either the papacy or the imperial authority could take its case—except to the
pope or the emperor himself.*

This choice, from our metaphysical point of view, was not a choice at all.
For both the royal and the ecclesiastical structures of law, created simultane-
ously, obtained their universality and certainty from a common base within
the revelations of Christ as interpreted by the Catholic Church. This revela-
tion-based universality and revealed certainty gave Pope Gregory’s ambition
a political advantage in the creation of social convention and then codified
law, as he could offer a more certain social order under universal Canon
Law than under any secular alternative.

Both canon law and royal law were grounded in the authority of external
sources of law, to which they looked for objectivity and generality. Both found
such sources in divine law and in natural law...the secular order was, by defi-
nition, more chaotic, more disorganized, more aimless than the spiritual order.
The secular order was more in need of reform and redemption....was subject
to reason...intended to be scientific...but it was closer to custom than Canon
law, and therefore closer to disorder...it was more difficult to systematize.>

As reflected in Hume’s logic, the moral certainty and theological universal-
ity of the Christian Church in the Middle Ages provided the institutional-
ized and stable social order sought by human passion to stabilize collective
action. Within this context, both universality and certainty are created by
a coordination equilibrium focused on the dominance of the “one, holy,
catholic, and apostolic Church,” where secular or civil law is considered
subservient to, and a creature of, the primary development of Canon Law.
Here, natural law is not external to, but an integral component of, the evolu-
tion of positive law itself.”!

In the competition between less stable secular legal systems and the trans-
national certainty of Christian revelation in law, the system of Papal gov-
ernment and Canon Law actually created the dialectic synthesis for social
order. This was necessary to the growth and persistence of its many nested
secular legal systems, which gained strength within the greater or universal
certainty provided by the Church.



“Effectiveness” 6l

The Canon law as a system was more than rules; it was a process, a dialectical
process of adapting rules to new situations. This was inevitable if only because
of the limits imposed upon its jurisdiction, and the consequent competition
which it faced from the secular legal systems that coexisted with it.’?

From within Hume’s philosophical-policy, the success and stability of this
“Papal Revolution” can be described within the context of the institutional-
ization of the Christian principles of individuality, reason, and progress for
humanity.*® Informed by a Humean narrative, we might anticipate that the
integration of these principles as representative of Christian social conven-
tion, within the Papal legal system, set the tone for the future evolution of
institutional forms through contract-by-convention anticipating the modern
“Western” state as well as the idea of the “rule of law” at all levels of social
organization. History confirms this pattern.

The Papal Revolution,...made Christianity into a political and legal program.
The church became a state. Canon law became a specific means, first, of hold-
ing the church-state together, and second, of reforming the world. The other
emerging law systems also sought to reform custom in accordance with reason
and conscience. Yet this was not meant to destroy the old communities; on
the contrary, it was intended to strengthen them. To apply reason to custom,
that is, to weed out the mass of unreasonable customs and to cultivate the
reasonable ones into a system of law was a bold program...a new dialectical
method...taught the West to synthesize cases into rules, rules into principles,
principles into a system.’*

In the case of the Papal Revolution, two of its major goals, rule by law and rule
of law—that rulers must seek to effectuate their policies systematically through
legal institutions and that they are themselves to be bound by the legal institu-
tions through which they govern—were quite new to Western society.>

Unlike other “universal” religions,*® Christianity, and the Papal State it
generated, formed a conventional legal context punctuated by the dialectic
between the conventions of the universal Christian Church and the scrip-
tural certainty its principles provided. By basing this first international
system of law on the universality and necessity of common theistic revela-
tion, the international “Christian” society also built itself upon the poten-
tially nontheistic pillar of individuality. In this way, they created a set of
“modern” aetiological-norms and a critical metaphysics that would even-
tually transcend its Catholic religious-institutional structure, generate the
Reformation, and eventually lead to our complex but coordinated secular
interstate system.

However, over time, the institutional structure that contained these the-
istic principles was separated from them through critical argument. The
Papacy no longer held the monopoly on what became the aetiological-
norms of individual freedom and progress, which transcended the Church’s
context as reasoned critical principles and sparked the Reformation. When
the cooperative equilibrium created by the international Papal system began
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to crumble through defection, the Church tried to save itself through a
tighter conventional grip on its subjects. Here, the conventional status of
Church institutional rules were promoted over what had been its inherent
principles, which had been usurped by Protestants. Dogmatic loyalty to the
Church as an administrative institution became the sole test of universality
and certainty.

In effect, the Papacy’s international law had been based upon a coor-
dination equilibrium of revealed principle, that then evolved beyond the
institutional structure that had been created to maintain it, becoming uni-
versal-critical principles. With the loss of its principles to the forces of the
Reformation, the Papacy desperately sought to preserve its administrative
and legal facade of rules. The resulting ideological zeal made the rules and
institutions more brittle; theistic principle split into non-Catholic critical
principle and static Papal dogma. Consequently, eristic ideologies replaced
dialectic engagement producing hard, fast, and mutually exclusive defini-
tions of truth that eventually led to war. This caused the universal failure of
the Papal legal system that had heretofore provided stability for the essential
dialectic between process'iprinciple. This failure portended the need for a
new international coordination equilibrium.

The ultimate clash of this essential dialectic came in the post-Cath-
olic fruition of the principle of individual freedom during the Protestant
Reformation. In its critical form, it not only conflicted with Catholic dogma
but its resulting synthesis splintered the universal church into many sects and
the certainty of revelation into the vast confusion of each person’s individu-
ated relationship to God. This particular manifestation of process%iprinciple
provided the background conditions for the spread of intellectual expres-
sion and the steady progress of study in both science and philosophy, while
it also destroyed the universality and certainty of the established “Papal”
international system and its Canon Law.

When the Catholic Church was secure in its domination of both the reli-
gious and secular world,>” its processes were able to provide the stability
necessary for the advancement of freedom and individuality in terms of sci-
ence as well as the exploration of the philosophical and social conditions
of humanity through divine revelation. The conditions of certainty and uni-
versality provided by the Church fostered the creation of a critical and non-
conventional scientific method that encouraged the application of reason to
both the empirical and the metaphysical world.*® For a time, the substance
of the inter-European social system was manifest in a synthesis of process
and principle. It gave both theory%ipractice a common home in the eternal
law as revealed in the divine law, shown to humanity in natural law, which
then became the point of origin for positive law or practice.’’

Divine revelation, in the first European international system, provided
universal certainty, or justice-as-social-order, that supported what Hume
might invoke as the “passion” for a stable society of science, politics, and law.
In addition, revelation mapped universal substantive principles, and their
concurrent obligations, from the common religion onto legal institutional
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processes. This era of theological-monism provided both the material and
spiritual world an integrated legal certainty and truth that all humans seek
in both their private and public lives. Divine and eternal law inform natural
law, which creates a single set of rules for human behavior within the secu-
rity of a Christian world system.

Hume’s philosophical-policy provides an explanation for the rise of what
we might call “justice-as-revelation,” in its establishment of the fundamen-
tal dialectic between processSiprinciple and the consequent rise of the latter
to challenge the former in law. It also can be used to predict the failure of
this conventional point of equilibrium within the international coordination
game. The synthesis policy solution transcends the status quo as the substan-
tive layer of common critical principle evolves past the institutional structure
of the Church and fractures into many ideas of revelation with the onset
of the Reformation. In consequence, the universal certainty of both layers
of process and principle became unstable. In order to reclaim certainty or
universality, a movement toward an alternative point of coordinated equi-
librium became imperative. In effect, the principles of Catholic revelation
transcended the conventional institutions and became the basis for many
local applications of principle to process. Now, transcendent, independent,
reflexive, and critical principle as aetiological-norm (e.g., freedom, individu-
ality, progress) shifted the human search for certainty to the local level of
social organization where context, although narrow, was more certain.

Using the argument for natural law derived from Hume’s philosophical-
policy, we can both anticipate and predict a compensatory move in finding
a new coordination equilibrium. Specifically, as long as the Papal System
was stable on that equilibrium created by the general social conventions
of the Catholic Church, the process was reinforced by whatever contextual
principles were contained within the idea of Christianity. However, when
these contextual principles moved to a new level of complexity, and a new
idea of independent substantive principle emerged—one that transcended
the processes of any single set of institutions and became critical of that
stable process equilibrium—there was conflict. The Church’s reaction was
to emphasize their sociotheistic institutional conventions as dogma; rules
now independent of justification but nonetheless obligatory.

With the advent of dogmatism in the Church, the resulting entrench-
ment put the Papacy in the position of persecuting the logical entailments of
those critical principles of freedom and individuality upon which it gained
its original status. Consequently, widespread social instability ensued. What
was needed was a new sense of universalism and certainty beyond the sub-
stantive dogma of the Church. One system of natural law as critical prin-
ciple was broken by the Reformation. However, another, reemphasizing the
cooperative process through new conventions that avoided a dependence on
revelation and a priori principle, was about to evolve and take its place.

As the Catholic definition of social stability was disturbed by the tran-
scendence of critical principle, so society searched for another set of process
conventions that could settle the inherent transnational tensions created by
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the, now eristic, conflict of Catholic-Protestant principle. Hume’s concep-
tual logic would suggest that, with principle so dysfunctional, what was
needed was a different foundation for natural law, focused on process rather
than principle. The imperative for collective action did become a search for
neutral social “means” that could accommodate a host of substantive or
principled ends, all finding some measure of local-contextual expression
within the framework of more universal social conventions.

As the flaw in “justice-as-revelation” became increasingly obvious because
of its dependence on a law of dogmatically-revealed principle, which had
been localized by the Protestant cooption of former Catholic principles, a
change of both equilibria in the coordination game and metaphysics became
necessary. This exemplifies Hume’s argument for a “true” metaphysics.
Specifically, a new understanding of natural law as process-based would
now undergird the establishment of an alternative coordination equilibrium
for international social order.

Since the not-so-universal Church and its Canon Law had lost control of
critical principle, which had, through its Protestant use, become disruptive
of intersocietal coordination, the “universal” salience of Papal metaphysics
and its definition of natural law was at stake.

The analytical integration of Canon law, that is, its explicit logical systemiza-
tion, proceeded from a belief that underlying the multiplicity of legal rules
and procedures was a set of basic legal principles, and that it was the task of
jurists to identify those principles and to help shape the law so that it would
conform to them. The jurists thought in principles....It was believed, further,
that the underlying legal principles had not only a logical aspect, being subject
to reason, but also a moral aspect, being subject to conscience. Therefore, not
only an analytical or logical systemization was required, which would strive
for consistency in the law, but also a moral systemization, which would strive
for equity. In addition, the principles underlying the law were believed to have
what today would be called a political aspect: they were, on the one hand, the
principles already implicit in the law, but they were also on the other hand,
a program, a standard by which to judge and correct and, if necessary, to
eliminate particular existing laws. They were supposed to be realized in prac-
tice....a political element of reformation, or development, or growth....The
logical, moral, and political aspects of basic legal principles were summarized
in the concept of natural law.®°

With a loss of the prevailing definition of natural law, the metaphysi-
cal foundation of Papal rule no longer provided a point of international
coordination. As Vitoria argued, to reestablish universality, a new set of pre-
suppositions, divorced from revelation, were needed. What he did not con-
sider was a shift in the dialectic from principle to process, and a consequent
redefinition of natural law. Hume’s philosophical-policy would recommend
an international system independent of God, a “secular” international law
that, through a focus on a natural law of process, simultaneously supported
majority and minority faiths.®!
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The application of the metaphysics of an international system as sug-
gested by the Humean dialectic between process%iprinciple, supports a nar-
rative by which the clash of critical principle in the Reformation causes
humanity to seek a process-based, trans-societal coordination equilibrium
in order to reestablish intersocietal stability. If we examine the origins of
international law from a positivist’s perspective, ignoring the fact that posi-
tive law has a philosophical or metaphysical dimension, then we have but a
binary choice: maintain a dogmatic natural law with no basis in shared prin-
ciple or reject natural law completely for the consent of states in practice.?
Hume’s philosophical-policy suggests a third alternative.

Hume’s True Metaphysics and the Genesis
of the International Legal System.

Hume argues for a “true” metaphysics, one rooted in humanity’s uncon-
scious need for society and social order. He employs a natural law of social
convention, evolving from the behavior instigated by the philosophical
presupposition to elevate political means over moral ends and social con-
vention over aetiological-norms and critical principles. This innovation of
placing the evolution of social relations as the ultimate foundation for the
universality and certainty sought in law, allows his argument for justice to
attain more flexibility, stability, and utility within the “Post-Reformation”
context of value pluralism.

Simultaneously, Hume’s philosophical-policy retains a more dynamic meta-
physical substructure that allows international law after Westphalia to estab-
lish itself as more than a mere set of positive rules. It also becomes a durable
system of legal metaphysics where authority and legitimacy are the flexible
product of dialectics between philosophy%iscience, normative'Siempirical,
and theory'ipractice. In this way, Hume’s natural law anticipates not only
the historic transition of international law from the Papal Equilibrium
to Westphalia, but the dynamic evolution of the international system
afterward.

This more dynamic natural law begins as the world shifted toward the
value pluralism of the Reformation and the revealed substance of founda-
tional Canon Law was stripped of its certainty. Canon Law and its scholas-
tic underpinnings are no longer a valid basis for international legal order
nor for municipal law.?® In the resulting vacuum, the Protestant cooption
of critical principle, outside the established institutional rule structure of a
preexisting Catholic order, resulted in a breakdown of the universality and
certainty that maintained the existing coordination equilibrium, resulting in
the Thirty Years War.

When the established international equilibrium lost its metaphysical imper-
ative, and the human need for society outgrew one set of circumstances and
moved toward another, the local and secular municipal subsystems, which
had evolved their own social conventions, became more prominent in terms
of the search for certainty and stability in human society. During the time
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of the Papal Equilibrium, these local legal systems benefited from stability
created by the universal protection of justice-as-revelation. Consequently,
they were the natural alternative when the Papal system collapsed. However,
these legal systems were not well developed and also lacked adequate rule
universality and certainty.

Municipal and Royal systems were still too few and too weak to establish
order at more than a local level; no one or no group was sufficient to create
a stable system of intersocietal law that could absorb the “fact” of value/
religious pluralism. Because all were operating in a world of ideas where
critical principle was elevated over process, and therefore was disruptive
of it, people lacked a sense of neutral conventional process as a proper and
more universal metaphysics for “natural” law. In the Reformation, moral
pluralism was accompanied by metaphysical uncertainty and social disin-
tegration. There was a war of critical principle against itself. In these new
circumstances, Royal Law®* was the only fit substitute for Papal Law.

When the attack on the Canon law of the church came in the sixteenth cen-
tury, it was the law of kings and princes that played a leading role against it;
manorial law had disappeared almost entirely, feudal law survived chiefly as
a residue of the past, and urban and mercantile law had become increasingly
subordinate to royal law.®’

Specifically, the erosion of “justice-as-revelation” had both an external and
an internal source. Externally, it was Reformation and war. Internally, the
growing human insecurity from the breakdown of the dialectic of Church
ideasiinstitutions no longer controlled the conceptualization of those
imperatives of reason and individuality with which Catholic social conven-
tions first institutionalized. Hume’s philosophical-policy, based on his “true”
metaphysics, provides an explanation for the two-tiered international sys-
tem that arose from the failure of “justice-as-revelation.”

Protestantism caused the most serious shift in equilibrium by its attack
on the universality and certainty of conventional Papal metaphysics and
the particular definition of certainty that it was based upon. In its place, an
alternative “positive” law had to be invented that was independent of, and
applicable to, the myriad of “divine,” “natural,” and “human” laws bred by
the new era of religious freedom. For the first time, universal Canon Law
lost primacy. A new sense of local “civil law” was empowered and legal
positivism was born.

The Lutheran Reformation, and the revolution of the German principalities
which embodied it, broke the Roman Catholic dualism of ecclesiastical and
secular law by delegalizing the church. Where Lutheranism succeeded, the
church came to be conceived as invisible, apolitical, alegal; and the only sov-
ereignty, the only law (in the political sense), was that of the secular kingdom
or principality. The Lutheran reformers...were skeptical of man’s power to
create a human law which would reflect eternal law, and they explicitly denied
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that it was the task of the church to develop human law. This...made pos-
sible the emergence of a theory of law—Ilegal positivism...a means and not
an end, a device for manifesting the policy of the sovereign and for securing
obedience to it....by freeing law from theological doctrine...the Reformation
enabled...a brilliant development...the power of the individual...to create
new social relations through the exercise of his will.®

With the disappearance of natural law’s universal a priori metaphys-
ics, a separation of law and morals was instituted. Critical principle had
demonstrated its capacity to disrupt coordination and, because the Church
was now removed from politics, the practice or “process” of the posi-
tive law became the focus of jurisprudence and legal analysis. When the
Church could no longer provide stable cooperation, the agreed point of
coordination and its definition of justice was abandoned as it no longer
had the allegiance of its constituents, or utility for the persistence of inter-
national society. Certainty and social order disappeared with the Protestant
Reformation. A vacuum was created into which the local mix of pre-state
principalities were drawn.

Universality as a basis for law was the first casualty of these transcen-
dent ideas. Instead of a single source of divine revelation at the core of
natural and human law, a new sense of individuality and the uniqueness of
each person’s relationship to God took on salience. The ability to render
one’s own interpretation of scripture through the use of one’s own “reason,”
causes the certainty of a universal “justice-as-revelation” to fracture into
many voices, institutions, and distinct arguments about the will of God. This
chaos created a dependence on one’s local positive law to provide a more
restricted universalism and certainty, marked by the walls of one’s princi-
pality. Because universality and certainty were no longer supported at the
international level by “justice-as-revelation,” the idea of the state was born
as a result of the fact that local-municipal governance had more experience
with both positivism and secular governance.

Through the lens of Hume’s definition of natural law, local principalities
promoting the process of cooperation rather than critical principle, as the
end-in-itself, would give their social conventions a flexibility and a value
pluralism that provides a backstop of stability when critical principle breaks
the system apart. The particular facts of any legal context, in terms of its local
ability to produce convention, and therefore order, become the “proper”
locus of moral value and the obligation generated by any legal system, not
its substantive or principled ends. The promotion of process over principle
in the evolution and establishment of any future international system prof-
fers a solution. This consequently requires a new metaphysics of process to
provide a more stable foundation for positive practice; this is Hume’s “true”
metaphysics operationalized in his formulation of natural law.

In addition to the rise of local governance, the positivist imperative
can also be understood in a more flexible way from within Hume’s phil-
osophical-policy. The loss of international equilibrium found in “justice-
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as-revelation” engendered a search for certainty and universality in a
separation of religion from truth. As we see in Vitoria’s work, an effort was
underway, in both the sciences and philosophy, to base certainty and uni-
versality in practical reason. While the scholastics who employed “analy-
sis...synthesis...and dialectic,”®’ first developed to create Canon Law,*
could have offered a philosophical method for the analysis and synthe-
sis of secular law, this is not what happened. As Vitoria found, without
the uniform revelation that once provided its metaphysics, Scholasticism’s
definition of natural legal method was either discarded with “justice-as-
revelation” or useless without it.

Instead, politics, and law, sought new metaphysical foundations to rees-
tablish some form of universality and certainty and turn a principle-driven
Thirty Years War into what would become a process-based Westphalian
legal peace. That is, the dysfunctional and violent clash of uncompromising
Catholic and Protestant principle required that law be shifted to the other
pole of its essential dialectic in search of a neutral process that could end the
violence and maintain a lasting peace. With one universal God and church,
theological-monism was obvious. With the replacement of one church with
many, this monism was inadequate. However, when philosophy and religion
are so historically intertwined, and when philosophy no longer had a solid
universal foundation in any single end, philosophy was replaced by a focus
on the empirical “science” of positive law and practice that ushered in the
era of a positivist dualism or dichotomy for law and morality. Dialectic
monism was replaced by the seeds of eristic positivism in the separation
of practice from morality, science from metaphysics, law from morals, and
philosophy from politics, each as a separate classification of subject matter,
or “species” to be studied individually.

This focus on positive practice as the only secure route past a failed sys-
tem built on justice-as-revelation becomes obvious with the application of
Hume’s philosophical-policy, which provides an explanation of the origins
of contemporary international law. In this context, the Treaties of Westphalia
eventually ended the chaos of the Thirty Years War by separating principle
from process and accentuating the latter in a focus on the universal sov-
ereignty of states and local religious rights of practice. Each of these ideas
supports the other and the latter is guaranteed by the former.®® With this
change of venue, from principle to process, a new international law begins
its evolution in the creation and recognition of what comes to be a sovereign
system of “civilized” states.”®

In the same way that the Reformation created a scientific method that
claimed “truth” because it was independent of revelation, the original defi-
nition of natural law, dependent on religious principle, made the separation
of reason and revelation in law and morals, a foregone conclusion after-
wards. Scholastic methods notwithstanding, the rise of Protestantism began
the process that created our contemporary intellectual world, where science
and the humanities take increasingly separate, nondialectic, and nonparallel
tracks.
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Because “justice-as-revelation” failed, a new definition of practical rea-
son and universality was sought, not in alternative aetiological-norms or
nonreligious critical principle, but in the safer and less vulnerable process-
based character of a conventional definition of justice. Here, Justice-As-
Sovereignty was removed from the disputation of a priori principles and
found a secular definition of reason in positive method (e.g., practical obser-
vation, experimentation, and induction of established practice from sense
experience) resulting in a focus on the effective control of territory. In scien-
tific analysis, the separation of the positive and normative enabled a secular
definition of reason as methodical procedure. These circumstances granted
it, as an intellectual pursuit, a new and conventionally-based certainty,
replacing dependence on disputed substantive principle or “moral laws of
nature” with a search for the more tangible “physical laws of nature””! as
these related to the sociopolitical processes necessary for the existence and
behavior of states.

With the demarcation of the physical from the metaphysical, a new foun-
dation also had to be sought for the philosophical component of human
thought. But here, the damage caused by the fracturing of theology and the
tight historical bonds between the theological, the spiritual, and the philo-
sophical, caused problems that could not be addressed by scientific method
alone. As Collingwood argues, philosophical matters are by nature categori-
cal and systematic.”? Further, within a world of secular positive-normative
dualism, there is no longer a categorical set of principles, or a systematic
argument, that can be claimed or sought as universal, certain, and true.
Without a single source of revelation, and its resultant values, argument
becomes opinion, pluralism breeds uncertainty, and truth is reduced to the
prejudice and relativity of competing ideologies. Truth and certainty become
confined by empirical context and social convention, while substantive
moral principle becomes subordinate to secular and scientific process.”?

This state of intellectual confusion created an Enlightenment asymmetry
that Hume’s concern for the relationship of science and philosophy tran-
scends. The historical context in which Hume created his philosophical
system resulted in a philosophy having explanatory power beyond the ascen-
dancy of any one set of substantive critical principles. With the association
of the scientific with the positive and secular, and with a lingering doubt that
principle, especially religious principle, could create a stable social order,
scholars failed to overcome the asymmetry between the success of scientific
method and the separation and seeming stagnation of philosophical method
in human studies.

Hume embraces the dialectic of both scientific and philosophical
method, making the process of conventional evolution the substance of
natural law. With a continued concern for dialectic process and philosophi-
cal method, he supplemented the idea of science with a “true” metaphys-
ics that integrates moral and social theory into the context of an already
proven descriptive methodology. Hume argued that a philosophy based on
a definition of reason backed by revealed principle is too “abstract” and is
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to be censured for not just being “painful and fatiguing, but as the inevi-
table source of uncertainty and error,” which make it of little use. The prob-
lem is that a “considerable part of their metaphysics...[is]...not properly
a science.””*

but arise either from the fruitless efforts of human vanity, which would pene-
trate into subjects utterly inaccessible to the understanding, or from the craft of
popular superstitions, which, being unable to defend themselves on fair ground,
raise these intangling brambles to cover and protect their weakness.”

The idea of a principle-based natural law had too many connections to the
“vanity” and “superstitions” of a pre-reformation Catholic Church. Hume
appears to be concerned that this disreputable metaphysics, although no
longer in vogue, was being used by some Enlightenment scholars to kindle
an approach to the dialectic reintegration of science and revelation-based
(Roman Catholic) metaphysics, which he argues is retrogressive.”®

Although separated from the demise of “justice-as-revelation” by hun-
dreds of years, Hume worried that “Papist” metaphysics was waiting for
a new opportunity to defeat a more practical and secular philosophy, like
his, with its focus on deciphering practice and the passions behind human
action.”” “Chaced from the open country, these robbers fly into the for-
est, and lie in wait to break in upon every unguarded avenue of the mind,
and overwhelm it with religious fears and prejudices.””® The specter of this
“enemy” to rational thought, agued Hume, must be replaced with a “true
metaphysics.””’ His definition of natural law provides this metaphysics.

Specifically, Hume argued for a new definition of practical reason, an
“enlightened-monism,” where reason becomes the “slave of the passions.”%°
Reason is not eliminated or dichotomized from passion, but, while rec-
ognized as a component of human thought, his focus on human passions
demotes it to a secondary status in this dialectic: as a slave or dependent of
human sympathies and the social conventions that evolve from these pas-
sions. Meanwhile, passions, especially those directed to the origin and per-
sistence of human society, create a “natural” foundation for a definition
of fundamental law, based on the “fact” of a need for social cooperation,
which is also its artificial result.

The advent of human artifice, in turn, creates an overlapping scale of forms
that begins with social convention and finds fruition in justice and contract-
by-convention. In this way, Hume dialectically reconciles processiprinciple
and makes the science of human nature more dynamic and complex. The
categorical substance or principled end of social cooperation becomes the
process or means of cooperation. Hume also acknowledges reason and the
aetiological-norms behind it, but only as a secondary source of the norma-
tive, dependent on social convention. Critical principles are tamed by con-
text; universality can be found in local sociability; and certainty located in
the universal reciprocity and social convention in which that sociability is
nested.
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The attempt to unite science and metaphysics makes Hume’s philosophi-
cal-policy unique and its application to, in this case, international law, reveal-
ing. Hume refuses, first, to depend on a conscious list of aetiological-norms
or critical principles, built on reason, as the absolute presuppositions of his
natural law. Second, he refuses to give up the idea that a universal theory of
morality cannot be rendered by an empirical or scientific approach to social
order. These characteristics make his work exceptional and inherently more
complex than modern positivism.

Hume is successful in establishing a dialectic relationship between the
components of reformation-dualism. By tying together “scientific reason,”
defined as observation, induction, and experiment (i.e., the process of sci-
entific method), and the passions as normative motivation, sentiment, and
practice based upon specific metaphysical presuppositions (i.e., the process
of philosophical method), one can decipher a moral foundation for social
order, at all levels of organization.?! This moral foundation provides the
universality and certainty necessary to law without a dependence upon
a priori or critical principles that have proven disruptive to international
social order.

Hume frees the “philosophical” from the “theological,” while scientifi-
cally reintegrating human reason and the passions as integral components
in a reconstituted dialectic of social convention.? The theoretical and the
practical are now components of a single definition of science through a
Humean Enlightenment monism that restores the symmetry between practi-
cal reason, science, and philosophy. Rather than these dimensions of human
social life being dichotomous independent variables, they are interrelated
components of a greater social reality.

Hume was not to know that the components of enlightenment-monism
have since developed unevenly, and that his work would be used to per-
manently separate scientific method from any normative or philosophical
concerns for humanity, which would be treated dichotomously outside of
any dialectic method. An isolated “social science” has since become more
readily associated with truth, certainty, and universality, while the scholars
of the moral world continue to argue over the relationship between the
theological, spiritual, and sociopolitical dimensions of human agency and
collective action.

This failure is built on the Enlightenment asymmetry and produces a
permanent chasm between the “objectivity” of scientific method, and the
corresponding “subjectivity” of philosophical pursuits. A secular priority
has been granted to “experience” as a much more reasonable foundation
for social as well as scientific analysis. Meanwhile, the moral or philosophi-
cal dimensions of social life continue to be segregated and associated with
either fragmented theology, fuzzy thinking, subjective preference, or unre-
flective ideology.

Hume’s philosophical-policy takes advantage of the Enlightenment asym-
metry and can be said, in retrospect, to alleviate it. Rejecting neither philo-
sophical or scientific method but recognizing that they are not distinct but,
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rather, interrelated means for providing universality and certainty, Hume
attempts a dialectical synthesis with the idea that “[c]ustom, then, is the
great guide of human life.”®® Hume’s definition of natural law is, there-
fore, an inimitable response to the theoretical and practical problems he
faced within the historical context in which he wrote. Both in his life and
in his study of history, he experienced major disruptions to the coordinated
social order of humanity and he strove to create a philosophy that more
nearly describes how human passions actually achieve cooperative social
outcomes.

The SPP of Effectiveness

From this foundation of natural law, our examination of the metaphysical
constitution of Justice-As-Sovereignty suggests that its first presupposition
is the Systematic Policy Precept of effectiveness as a local rule of recogni-
tion. This SPP arises from the dominance of process, the focus on social
convention and its process-norms, and the central role played by the effec-
tiveness of such process-norms as they define public utility. Effectiveness
also provides the standard of procedural validity for a process-norm, like
Justice-As-Sovereignty, which, by its stability, provides for the universality
and certainty necessary to Hume’s concept of law.

As a local rule of recognition this SPP of effectiveness represents the local
dimension of Justice-As-Sovereignty and the vital role the stability of local
governance plays in the persistence of the greater international system. This
dimension of Justice-As-Sovereignty runs parallel to what Krasner calls
“domestic sovereignty” or “the formal organization of political authority
within the state and the ability of public authorities to exercise effective
control within the borders of their own polity.”$*

This conventional, and therefore process-based, idea of law creates an
inferior place for critical principle, discouraging it as disruptive to coor-
dination and therefore demoting it to a “secondary” source of moral
authority for international law. Hume’s unique insight is a multifaceted
and interactively engaged definition of natural law in a dialectic between
processSiprinciple. This approach provides a solution to Vitoria’s dilemma.
Hume’s natural law locates the certainty and universality of law in the
effective coordination of the international system itself, rather than in any
transcendent principles.

Meanwhile, to argue from the standpoint of a procedural common law of
international affairs, effectiveness as coordination depends on the process-
norm of Justice-As-Sovereignty to empower the creation of law as those
rules of utility in providing for global stability. The consequences that distin-
guish and demote substantive critical principle elevate that which effectively
expresses the human passion for social order. They also make effectiveness
the first metaphysical component of Justice-As-Sovereignty and a standard
upon which the Humean legal design process will judge good from bad pub-
lic decision-making and valid from invalid international law. Effectiveness,
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like all SPPs, is rendered from the processSiprinciple dialectic as a relative
presupposition of the metaphysics of sovereignty. Its role in defining the
source of practical reason in justice-as-utility finds expression in establishing
and maintaining coordination at the Westphalian Equilibrium. This, in turn,
defines the requirements of certainty and universality for the Westphalian
international legal system.

Dialectically, Hume’s system is both validated and made obligatory by
the ability of process-norms to stabilize social life and give it order, certainty,
and universality through the production of social convention and coopera-
tive equilibrium. Hume’s definition of natural law creates a new definition
of the concept of law itself. To this, we now turn.

. Legal Design Implications for Policy Investigation:
Transcending Hart’s Concept of Law

Once philosophical method has been utilized to understand a philosophi-
cal logic of concepts as a philosophical-policy paradigm, the next step is to
apply this paradigm to a legal context, as a logic of policy investigation, in
order to see how those particular circumstances turn theory into practice.
This transmutation of philosophical paradigms into applied policy and law
through the pairing of a logic of concepts with a logic of investigation for
legal design results in a comprehensive policy argument about Hume’s con-
cept of law.

By deciphering Hume’s concept of law, a transitional model can be cre-
ated that will allow us to faithfully render the entailments of Hume’s philo-
sophical insights into legal design. As we seek to decipher the metaphysical
elements of Justice-As-Sovereignty, our point of departure will be the greater
concept of law itself, in which passions, social conventions, and process-
norms like sovereignty all operate. By mapping the systematic policy pre-
cepts or SPPs, that support the process-norm of Justice-As-Sovereignty for
the international legal system, into Hume’s more general concept of law, we
will place the particular context of international law into a more generic
model of law and legal evolution as drawn from Hume’s philosophical-
policy.

Hume’s concept of law is founded on the SPP of effectiveness. Metaphysi-
cally, effectiveness is a relative presupposition, providing a standard of utility
and validity for local universality and certainty. Hume’s philosophical-
policy creates a connotation of law as valid practice contained within the
evolution from coordination, to convention, to justice, and only then to
codified rules of law. This makes the origins of the concept of law unique
in that its inherent logic places practice as a prerequisite to the existence
of either informal, or formal, legal rules. Practice becomes the most critical
component in the Humean description of a generic legal system; it is the
basis for the study of legal genesis based on his philosophical paradigm and
its concept of law.
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David Hume’s Concept of Law

The distinctions of Hume’s concept of law can be best revealed by compar-
ing and contrasting it with the authoritative concept of law within legal
positivism, as conceptualized by H. L. A. Hart.? Specifically, the increased
complexity and norm-sensitivity of Hume’s philosophical-policy must be
noted and, then, the greater philosophical space for the practice of interna-
tional law created by Hume’s logic of concepts described.

The essential foundation for Hume’s concept of law lies in the evolution
of social convention. The formal rules of law do not preexist for Hume,
nor are they primarily creatures of critical reason and idea generation.
Formal legal rules are rendered by social conventions that have previously
evolved through human interaction within society, in reaction to that soci-
ety’s particular circumstances of justice. The strategically neutral process by
which alternative coordination equilibria are made attractive, routinized,
and turned from unconscious, informal, collective action solutions into con-
scious rules or laws for human behavior, is anchored by the idea of a social
convention and the subsequent practice it produces. This is a prime example
of Hume’s philosophical-policy reversing the positivist priority between
practice and rules.

Hume denies that a general rule or principle could be established out of
nowhere, prior to all practice. Rather, each individual recognizes that it will
be beneficial to refrain from taking another’s possessions only if others recip-
rocate this behaviour; given that we all have roughly the same psychology,
significant numbers of persons will come to this conclusion separately, and be
fairly assured that they are not alone in their understanding; they will begin to
make tentative first moves, always checking for reciprocity; the longer this goes
on, the more the practice gets established. While this is happening, their con-
scious awareness of the rule-qua-rule, or convention-qua-convention, becomes
stronger. This developing form of life, this practice, has made them capable of
explicitly formulating the idea of a convention. The convention emerges out
of the practice, and only then can take on a life of its own...actions are only
explicitly guided by a rule once practice is well established.3¢

Within this process of social evolution, in which a codified legal system
is one result, Hume’s philosophical-policy and legal design suggests that the
formal rules of law that make up a legal system originate in a social setting
where individuals attempt to coordinate their behavior and their choices
so that order may arise and society persist. As may be recalled from the
previous chapter, this unconscious coordination leads to informal rules and
sanctions. We see them first in terms of approbation and then in terms of the
identification of a process-norm that integrates the idea of justice as an out-
growth of practice and the effort to secure or stabilize that social practice.
Only at this point can one proceed from convention to contract-by-conven-
tion and the codification of informal rules into formal and dispositive law
through governance institutions.
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Unlike Hart’s concept of law Hume’s set of formal legal rules begins with
unconscious human interaction that creates the foundation for the eventual
formalization or codification of legal practice. Social convention shapes a
system of accepted practice through the association of certain choices with
the imperative to coordinate in society. It also connects social convention
with the idea of a norm of justice, like sovereignty, that forms the central
standard of a concept of law, from which the positive law is thereafter cre-
ated and evaluated.

With a substantial social history of sanctions evolved before the advent
of formal legal rules, the concept of valid lawful practice takes on a very
important role for Legal Design within Hume’s philosophical-policy. Indeed
practice, and its progressive sanctions of approbation and justice, stabilizes
preceding stages of social order and, in this way, clears the way for law by
establishing a template for both the procedure and contextual substance of
its codification process.

The idea of governance, let alone government, is not a precondition for
the creation of a legal system of rules, as Hobbes argued.?” For Hume, gov-
ernance is merely another transitionary stage in the scale of forms that insti-
tutionalizes conventional behavior for the continued persistence of society
as its complexity grows. The promotion of conventional practice over rules
makes Hume’s argument both distinct from and more normatively complex
than Hart’s argument, which originates with legal rules.

Hume’s philosophical-policy transcends Hart’s dependence on a non-
dialectical system of primarily substantive law based on primitive custom.
Hume also adds complexity by acknowledging the connection between
morality and law, as well as obligation and validity. Additionally, Hume
creates a pre-law “sense of justice”®® that acts to give his argument more
persistent and universal application.

Building formal law on a foundation of social convention, Hume accounts
for the inherently dialectic character of law and integrates the empirical with
the normative, justice with order, and moral obligation with the primacy of
procedural over substantive law. This gives Hume’s concept of law a unique
character reflected in experience and an inherent normativity from within
the validity of the coordination process. Here, also, Hume has something in
common with Hart, but with a twist.

A Humean definition of justice focuses on the process-law that Hart
denotes as secondary rules of recognition, adjudication, and change. Hume
discounts the primacy and particulars of specific commands or principles
and fealty to them, which Hart defines as chronologically prior and “pri-
mary” in his concept of law. The twist is that Hart’s “secondary” rules are
Hume’s primary, while Hart’s “primary” rules are Hume’s secondary in the
creation and refinement of a concept of law. This is not the only difference.

Hart’s argument in the Concept of Law begins with the distinction
between habit or custom, and law. Specifically, his approach to the evolu-
tion of law is that “convergent habitual behaviour”® is only the first step
in a process that eventually arrives at a system of rules that are, in contrast



76 An Evolutionary Paradigm for International Law

to habit or custom alone, “effective, normative, and create a sense of justice
among a population.”® Hart, like Hume, acknowledges that the first regula-
tion of human interaction is through the process by which habits are formed
and then expanded to a social level of operation. However, Hart, unlike
Hume, does not see this stage of evolution as a legal one. Hart argues that
there is no “internal”®! aspect to this behavior, an attribute which is neces-
sary from within Hart’s logic for anything to have the character of law.

the internal aspects of rules....When a habit is general in a social group, this
generality is merely a fact about the observable behaviour of most of the group.
In order that there should be such a habit no members of the group need in
any way think of the general behaviour, or even know that the behaviour in
question is general; still less need they strive to teach or intend to maintain it.
It is enough that each for his part behaves in the way that others also in fact
do. By contrast, if a social rule is to exist some at least must look upon the
behaviour in question as a general standard to be followed by the group as a
whole. A social rule has an “internal” aspect, in addition to the external aspect
which it shares with a social habit and which consists in the regular uniform
behaviour which an observer could record.??

Hart argues that custom, unlike the law it is built upon, does not impose
duty, nor is it necessarily effective in any way for the social cohesion or
progress of the society. Custom is merely convenient and the manner in
which people work out their collective action problems. These informal cus-
tomary guidelines are therefore nonnormative.

Hart’s informal patterns of behavior are capable of producing law, but
only of a type that utilizes command to invoke obedience or impose duty.
A customary system of rules breeds what Hart calls substantive or “pri-
mary rules.”®® Habits turn into orders to maintain established patterns of
behavior and these, in turn, invoke obedience through command. Hart sorts
international law into this preprocedural state of affairs.

though it is consistent with the usage of the last 150 years to use the expression
“law” here, the absence of an international legislature, courts with compulsory
jurisdiction, and centrally organized sanctions have inspired misgivings,...The
absence of these institutions means that the rules for states resemble that sim-
ple form of social structure, consisting only of primary rules of obligation,
which, when we find it among societies of individuals, we are accustomed to
contrast with a developed legal system.”*

His classification of international law as a “simple form of social structure”
is the basis on which Hart then proceeds to create a full model of what he
considers a “developed legal system.”

The key to a fully developed concept of law, for Hart, is the presence
of rules rather than mere practice. Hart’s logic makes practice a nonlegal
arena where the system of primary rules alone is incapable of adequately
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defining “the content of laws...their mode of origin...or their range of
application,”® all of which are necessary for a fully developed legal system
to emerge. Hart argues that with a base in custom (as he defines it), sub-
stantive or primary rules evolve to create the appearance of a legal system,
but, since there are no specific legal rules that establish the general validity
of these practices, this breeds uncertainty.”® Customary practice also offers
no way to overcome what Hart calls the “static quality”®” of primary rules
of command and obedience. Lastly, he argues that a system of customary
primary rules is inefficient®® for the settlement of conflict and the dissolution
of disputes.

To solve these shortcomings, Hart suggests that uncertainty requires a
“rule of recognition,”® that the static quality of primary rules needs a “rule
of change,”!% and that the inefficiency of an undeveloped legal system is
reversed by a “rule of adjudication.”!®" All three of these rules are contained
within a single class of what Hart calls “secondary rules.”

Under rules of one type, which may well be considered the basic or primary
type, human beings are required to do or abstain from certain actions, whether
they wish to or not. Rules of the other type are in a sense parasitic upon or
secondary to the first; for they provide that human beings may by doing or
saying certain things introduce new rules of the primary type, extinguish or
modify old ones, or in various ways determine their incidence or control their
operation. Rules of the first type impose duties; rules of the second type confer
powers, public or private. Rules of the first type concern actions involving
physical movement or changes; rules of the second type provide for operations
which lead not merely to physical movement or change, but to the creation or
variation of duties or obligations.'%

Paraphrasing Austin,'®® Hart claims that “in the combination of these two
types of rules there lies...‘the key to the science of jurisprudence.””®* Only
with the addition of these secondary rules, according to Hart, will interna-
tional law take that “step from the pre-legal into the legal world.”'%

It is indeed arguable, as we shall show, that international law not only lacks
the secondary rules of change and adjudication...but also a unifying rule of
recognition specifying “sources” of law and providing general criteria for the
identification of its rules.!%

From the standpoint of Hart’s concept of law, international law is an unde-
veloped system of customary behavior and primary rules that has evolved
from habit without a connection to that sense of obligation necessary to all
legal systems.

The most prominent feature of law at all times and places is that its existence
means that certain kinds of human conduct are no longer optional, but in
some sense obligatory.!%”
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Hart’s concept of law finds its distinction in the introduction of second-
ary rules. Law does not originate in custom because of the lack of a norma-
tive or “internal” character in the latter, its failure to invoke obligation, or
create universality and certainty. However, with the creation of a class of
procedural rules that speak to the validity and legitimacy of those rules, law
is born. Hart’s logic distinguishes law and morals so that the judgment of a
valid law is distinct from an evaluation of its normative weight or status. He
also separates law and justice so that “[j]ustice constitutes one segment of
morality primarily concerned not with individual conduct but with the ways
in which classes of individuals are treated.”'%® Overall, while the “internal”
aspects of the rules of law are important, and obligation to the law is one
of its “prominent” features, the division in application of the concept of law
between primary and secondary rules allows Hart to promote the latter over
the former and value law primarily in terms of its positive validity.

The conclusion of his argument is that the internal, moral aspect of legal
rules becomes an external, critical point of reference that allows valid law
to exist independently of any normative entanglements. Hart describes this
as an advantageous situation.

What surely is most needed in order to make men clear sighted in confront-
ing the official abuse of power, is that they should preserve the sense that the
certification of something as legally valid is not conclusive of the question of
obedience, and that, however great the aura of majesty or authority which
the official system may have, its demands must in the end be submitted to a
moral scrutiny. This sense, that there is something outside the official system,
by reference to which in the last resort the individual must solve his problems
of obedience, is surely more likely to be kept alive among those who are accus-
tomed to think that rules of law may be iniquitous, than among those who
think that nothing iniquitous can anywhere have the status of law.!?’

Overall, Hart separates law and morals, diminishes international law as a
legal system, oversimplifies an understanding of custom, and promotes rules
over practice. The reason for these failures is that Hart’s concept of law is
created within a positivist ethos and suffers from a lack of dialectic, a failure
to understand scale of form, and an idea of custom that lacks the complexity
of Hume’s definition of social convention.

Hart’s definition of custom depends on establishing a dichotomy between
practice and rule where the former has no necessary legal or moral effective-
ness in terms of human society, while the latter requires it. His definition of
“primary rules” also depends on a dichotomy between the external observa-
tion of behavior and its “internal aspect” that grants rules legal status. Here,
a primary rule is only possible when the internal or normative aspect of the
“law” is added to an observed pattern of practice. However, the normative
and observationally positive aspects of an act are not inherently related by
Hart. Finally, Hart’s definition of a secondary rule depends on a dichot-
omy between positive validity and normative obligation. Here, the morally
neutral rules of recognition, adjudication, and change make practice legal
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through the valid acceptance of the secondary rules involved. This valid-
ity is then, and only then, as law, ready to be tested against the moral and
obligatory requirements of primary rules with their post-customary “inter-
nal aspect.” For all secondary rules, the separate aspect of moral obedi-
ence remains external and distinct form the rule’s validity. Legal status is
bestowed by the rule’s distinctive but nonnormative validity.

Overall, the difficulties of Hart’s argument can be traced to his promo-
tion of rule over practice and his focus on the attribute of validity for his
specific types of rules, rather than on the pattern of practice that predates
them. Hart devalues the role and normative complexity of prelegal custom
and, most important for our purposes, he presents a philosophical logic
that prevents international law from being more than a “primitive” concept
of law.

In contrast, Hume’s philosophical-policy, avoids these difficulties and
allows international legal practice full status as law. For Hume, formal law
is a product of informal legal-conventional development where both are
stages in a scale of forms for his concept of law. This makes a place for
international law within the multiple levels of evolving human organization
on the scale of forms that is social convention. Here, Hume’s philosophical-
policy suggests a more complex international legal system that heeds the
requirements of its particular circumstances, on a distinct yet dialectically
connected tier of social organization, and with a sense of governance dis-
tinct from most municipal systems of law.

First and foremost, Hume’s philosophical-policy promotes practice over
rule in his description of a concept of law. Within Hume’s logic, practice not
only predates the existence of rules, but creates the legal content of rules
through the evolution and codification of social convention. Within Hume’s
philosophical-policy and legal design, social convention is a more complex
idea than custom because it replaces the series of dichotomies relied upon
by Hart with dialectics that engage the normative and positive, the external
and internal aspects of practice, and the interaction of practice and rules to
provide a more persuasive argument for the generic evolution of the interna-
tional rule of law. The evolution is determined by the metaphysical balance
of dialectics within Justice-As-Sovereignty.

Specifically, social convention has three critical distinctions from the stan-
dard positivist assumptions about custom adopted by Hart. First, Humean
social convention, unlike Hart’s definition of custom, is built on an innate
dialectic between practice and the generation of rules that makes social con-
vention inherently efficacious in that it exists specifically to solve a collective
action problem and is motivated by the passion for society and social order,
upon which its public utility depends.

By engaging the tension between practice, and the need for certainty
and universality in expectations that are provided by law, and by promot-
ing practice over the rules of law, Hume transcends the mere social habits
of individuals by infusing human interaction with an internal foundation
in our passion and sympathy for the creation and persistence of society.
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This passion is the root motivation of the search for stability!'® and creates
the need for legal rules of behavior as well as the normative obligation to
heed these rules that regulate and counteract the existing circumstances of
justice.

Hume’s philosophical-policy elevates mere habit to a prelegal practice
rendered from one’s natural propensity to create artificial rules reflective of
specific focused motivation, even in terms of the unconscious choices and
actions of persons. Within Hume’s logic of concepts, the evolution of social
convention is the creation of effective conventional practice regulated, inter-
nationally, by Justice-As-Sovereignty. This rise of convention may originally
be unconscious, but is never mindless; nor is it ever without legal purpose.
The human passions generally, and the passion for society in particular, cre-
ate practice that is a synthesis between habitual behavior and those informal
rules necessary for social cohesion and order. This makes convention, as
social practice, of inherent utility to human society, both immediately in an
informal sense, and eventually, in a formal sense as codified rules are created
from preexisting practice with the advent of political society.

Second, conventional practice, within Hume’s philosophical-policy,
endows all informal and formal legal rules with a dialectic between exter-
nal patterns of human behavior and the “internal” moral aspects of those
rules. These external and internal aspects of Hume’s concept of law, form
a dialectic that acknowledges the integration of the normative character
of a convention with specific empirical behavior generating, first, rules of
procedural validity (what Hart called secondary rules) and, second, rules of
substantive obligation (what Hart called primary rules).

Since social convention is the result of human interaction, normative
obligation to it is produced by those effective actions that create and pro-
tect society and, therefore, the absolute presupposition of social stability.
Transcending the positivist dichotomy between normative and positive,
Hume’s inherent dialectic is simultaneously normative because it is con-
nected to a specific definition of justice, and both the result of, and moti-
vation for, specifically sanctioned empirical behavior. The observable and
the motivational, or the external and the internal aspects of social con-
vention, and the resulting legal rules, are simultaneously present in this
dialectic. Their synthesis is made evident, for international law, in the
metaphysical components and evolution of the process-norm of Justice-As-
Sovereignty.

Unlike Hart’s concept of law, which assumes custom has no inherent
sense of justice or morality, Hume argues that social convention, even in its
prelegal stage, evolves the sanctions of justice before the advent of political
society or codified law. The process-norm of sovereignty has status because
of its public utility to a stable international society, and because, as Hume
states, justice is “impossible without antecedent morality” that provides the
content of Justice-As-Sovereignty.'!! This makes utility and justice dialectic
prerequisites, and integral components, of both substantive and procedural
rules of law.
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A third difference between Hart and Hume is that Hume’s philosophical-
policy identifies a core dialectic of processiprinciple that is generic to the
concept of law and foundational to all rules generated by practice. By synthe-
sizing the validity of the law and its moral authority from a dialectic between,
respectively, procedural and substantive rules, Hume’s philosophical-policy
avoids the problematic dichotomy between valid law and moral law, as law
is simultaneously both (at least in terms of providing for social coordina-
tion). In effect, the relationship between Hart’s primary and secondary rules
is a creature of Hume’s essential dialectic between process%iprinciple; rule
validity is inherently part of this moral geography.

Within this essential dialectic, each rule has a role in deciphering a sys-
tem of conventional practice that contains both passion and reason, process
and principle, but in synthesis snapshots that grant the dominant role to
the former of both pairs. This results in a concept of law where the domi-
nance of process is fundamental and a system of procedural/process rules
are primary. What Hart calls rules of recognition are, for Hume, the first
and primary product of prelegal practice and social convention. Hume’s
concept of law then makes substantive rules secondary, both in chronology
and importance.

Hume’s philosophical-policy grants validity an inherent normative
character connected to the stability of social convention, as his argument
maintains that the procedural rules of social convention create the proper
definition of natural law, or those inherent and universal assumptions about
humanity and its social conditions that make the law necessary. Meanwhile,
the rules that create substantive moral duty are local and address the par-
ticular circumstances of justice faced by each evolving legal system. These
substantive rules yield to process-based convention and the specific norma-
tive sense of justice that is made manifest in the particular process-norm that
stabilizes property. This also defines Hume’s idea of justice, which in turn is
the basis for governance institutions.

Hume’s philosophical-policy seeks universality in procedural process-
norms, like sovereignty or rules of validity, that invoke obligation to the
coordination equilibrium that it protects. Rather than a dependence on sub-
stantively moral or principled duties, that are the primary source of morality
for Hart, Hume’s philosophical-policy makes such substantive ends second-
ary and dependent on the prior evolution of a procedural, legal system.!!?
Process-norms create cooperation and maintain it over time as society
becomes more complex, without the involvement of any specific universal
substantive normative end, except that of validity itself.!!3

Hume’s moral dialectic is not about substantive duty, but the duty or obli-
gation one has to the maintenance of the cooperative system of norms and
rules. The normative point of departure for Hume’s philosophical logic are
the procedural rules that make convention valid by stabilizing the allocation
of property, and therefore, society, which is its absolute presupposition. By
facilitating the persistence of society and the passions behind it, the dialectic
of procedural%isubstantive rules makes the former universal, while it bends
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the substance of the law to the local requirements and specific contexts of
the circumstances of justice.

From the standpoint of Hume’s philosophical-policy, Hart’s model does
not adequately emphasize the interactive and dynamic role of norms as the
progenitors of legal rules. For Hume, two sources of normative value over-
lap two layers of evolving law. First, he identifies social convention as related
to universally valid process. Second, principle is related to local substantive
rules of behavior. Both have a normative character with different content
and level of application, where the latter is “slave” to the former.

Hume’s philosophical-policy defines the international legal system as
a fundamentally justice-based system with a process-norm of sovereignty
making Hart’s “primary” rules “secondary,” in that they lack core status
within the Humean model. In this way, Hume’s concept of law creates a
richer, multitiered philosophical space with evolving institutional gover-
nance structures at both local and universal levels that can apply sanctions
through contract-by-convention to integrate policy argument and legal
design as these effectively support the end of the cooperative process itself.

Hume’s comprehensive policy argument, or his concept of law, directs us
to focus on the process-rules of recognition, adjudication, and change (that
are here defined as SPPs), as the metaphysical underpinning for the source
of Justice-As-Sovereignty in practical reason.

Two Definitions of Principle

Within Hume’s concept of law, the process-rules or SPPs denote what Hart
called a secondary system of rules, but how about Hart’s primary or sub-
stantive rules? How does Hume’s concept of law handle them?

Before the advent of contract-by-convention and the political society it
ushers in, the evolution of social convention illustrates an effort to pro-
duce that pattern of practice based upon Justice-As-Sovereignty that assures
social coordination and the persistence of society. In Hume’s concept of
law substantive rules and their deontic ends are not the focus of the social
system. What is paramount are those procedural practices that establish and
maintain cooperation through convention and assign valid roles to those
who decide the ends of the society and the application of social convention
to public affairs. Within the logic of Hume’s philosophical-policy and legal
design, process precedes substantive rules within all evolving legal systems,
as substantive duty-imposing rules are created for their support of proce-
dural social convention.

For example, applying Hume’s philosophical-policy, one would expect
that before identifying a specific or codified definition of murder and gen-
erating universal rules about this “crime,” a society must establish processes
that validate practice as law, and procedurally determine who is allowed
to decide life or death issues, how, and under what circumstances they can
act. This is Hume’s primary rule. It is not substantive like Hart’s, but a
procedural practice speaking to the circumstances in which recognition,
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adjudication, and change determine the validity of a society’s expectations
and behavior.

Historically, one can see that process is a prerequisite to substantive law.
If one becomes King under established procedural conventions (e.g., divine
right, family, strength, trial by combat), one can kill a subject within valid
practice. Meanwhile, for a peasant to do the same thing, even to one of his
own class, is procedurally invalid and brings punishment.

The Humean argument posits that process and rules of normative valid-
ity are the first, conventional elements bestowing certainty and universality
on any informal substantive rules of behavior. The King has the a priori
benefit of expectations, based on practices of recognition, adjudication, and
change. These validate substantive contextual principles of behavior before
any specific legal rules of criminality emerge, that, for example, might define
murder independent of context.

The conventional pattern of practice, which is first sanctioned by appro-
bation and justice and then by the advent of political society and contract-
by-convention, establishes a pattern of effective behavior coalescing on a
point of equilibrium necessary for the stability of the society. These existing
prelegal practices are therefore the prime candidates for codification as legal
rules with the advent of design institutions and the creation of positive law.
With the establishment of governance institutions within Hume’s logic of
concepts, the primary focus is on the elevation of procedural rules from
practice to codified law.

When men have once perceiv’d the necessity of government to maintain peace,
and execute justice, they wou’d naturally assemble together, wou’d chuse mag-
istrates, determine their power, and promise them obedience.!'*

In his methodical separation of law and morals, Hart fails to integrate this
dynamic tension between practice'Sirules. He also fails to recognize the
simultaneous presence, in the generation of the latter from the former, of
the dialectics of both the normativeSipositive and external'iinternal aspects
that Hume’s concept of law proffers. Hart, unlike Hume, does not distin-
guish the prerequisite dialectic between process-norms that create “second-
ary” rules of recognition, adjudication, and change, and aetiological-norms
that are the source of the reasons and prior ends that inform the commands
of “primary” duty-imposing rules.

This discrepancy makes another more evident. Hart assumes only one
type of primary or substantive rules within a legal system. But Hume’s
approach to the concept of law demonstrates that this is a more com-
plex question than Hart allows. With two normative routes to the law,
one through process and the other through critical principle, and with the
former initially dominating the latter but then allowing for a richer sense
of critical substance with the advent of contract-by-convention, Hume’s
philosophical-policy exposes the need for two distinct definitions of a sub-
stantive rule for international law.
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The inherent complexity of Hume’s concept of law offers a more expan-
sive normative foundation for policy argument and international legal
design. Within Hume’s philosophical-policy, the priority of social conven-
tion and its process-norm of Justice-As-Sovereignty create the background
conditions necessary to the effective stability and order of international soci-
ety. Only through contract-by-convention and its process-based normative
foundation does the possibility of law become real. The universality and
certainty provided by social convention then allow for the full inclusion
of critical, substantive, and procedural norms and rules in policy and legal
design.

For Hume’s idea of legal design, the evolution of law is initially a con-
ventional process that creates governance structures through contract-by-
convention. With the advent of contract-by-convention, policy argument
has a full set of political-legal institutions. The fundamental dialectic of the
law, that between processSiprinciple, is thus enabled to fully engage its com-
ponents as the institutions of the political society that come from social
convention have the capacity to process both procedural and substantive
norms%irules for law-in-society. The core dialectic can now be more com-
pletely utilized by legal design, with both passion and reason fully interact-
ing with one another as a basis for argument and institutional codification.
Passion-based process and reason-based critical principle can now both seek
validity or codification as dispositive law.

However, before the advent of contract-by-convention, there is still a
need for informal prelegal rules on substantive issues. Under these condi-
tions, the substantive as well as the procedural rules are determined by the
context of social convention; that is, by the process-norm of Justice-As-
Sovereignty as the groundwork of the international legal system. While this
is to be expected for procedural rules, as they are inherently means-based
like social convention itself, it is unusual for substantive rules, given the
basic understanding of the idea of principle as critical of convention and
related to ends not means. Here, the word “principle” must be bifurcated
by policy argument into the two functional definitions required by Hume’s
concept of law: contextual and critical.

Normally, we think of a “principle” as a precept focused on a substan-
tive end rather than any particular means, and as having a critical or a pri-
ori source that is inherent within the principle itself and backed by human
practical reason.'’® Given this definition of principle, Hume contrasts rea-
son and the passions, and his philosophical-policy renders the distinction
between process-norms and aetiological-norms, the latter containing a self-
referential core with an inherent “reason” or “cause.” This definition of
critical principle, as a slave of passion and process, has no significant status
before the advent of contract-by-convention, because there has been no
opportunity for critical principle to formally influence social convention
on equal terms in the codification of legal rules. However, any system of
social convention has “principles,” which are necessary to what Hart calls
“primary” rules.
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Before critical principle arose from aetiological-norms, the principles that
existed within Hume’s concept of law were established standards without
independent content. They were determined by the requirements of Justice-
As-Sovereignty and exist to maintain the cooperative process that social
convention supports. Substantive rules at this stage of evolution find their
meaning in the specific moral duties necessary to the persistence of social
convention. Therefore, the functional definition of “principle” is not critical
but contextual; that is, not focused on an independent substantive end but,
dependent on a circumstantial end necessary to the persistence of social con-
vention and the cooperative process established by Justice-As-Sovereignty.

Consequently, for international law, both procedural and substantive
rules are initially derived from Justice-As-Sovereignty. For example, when
self-defense is interpreted by the United Nations (UN) as a valid reaction
only for states, it is contextual to the “principle” of Justice-As-Sovereignty. If
self-defense were considered a critical principle it would make it dependent
on a foundation in human reason, and the rights of the individual to defend
themselves. Only with the rise of critical principle, enabled by institutional-
ization under contract-by-convention, do aetiological-norms and their rules
take on an internal cause and become independent of the conventional sys-
tem of process and obligation that has been created solely to protect stable
coordination.

With government, substantive ends can have a critical or independent sta-
tus within institutions that they do not have in a society dominated by social
convention. But when substantive ends are no longer exclusively based on
the context of social convention or the process of cooperation as an end-
in-itself, their aetiological manifestations, and the rules they prescribe, can
act as critical standards on which to judge the legal status of the preexist-
ing conventional norms and rules (both procedural and substantive). For
example, were the substantial ends of international jurisdiction no longer
predominantly contained within the context of state sovereignty, the fuller
operationalization of universal jurisdiction, as the aetiological manifesta-
tion of the universal responsibility to enforce international law, could act as
the critical standard for the judgment of jurisdictional claims.

This creates a more balanced dialectic between substantive and proce-
dural rules where their dialectic is more complete and fully engaged. With
aetiological or critical rules generating legal obligation, the scale of forms
for the process'iprinciple dialectic becomes much more complex and more
fully operationalized. It is now possible to critically judge those conventions
that truly support the substantive, principled ends of social or individual
value, as opposed to those that do not. With critical principle as a full par-
ticipant in the application of practical reason, a legal system produces rules
(both procedural and substantive) that both reinforce and challenge social
convention. Legal practice can now accommodate both the process rules
of recognition, adjudication, and change, as well as preexisting contextual
principles. Critical principle can then assess both as to their proper role in
the positive law.
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Within Hume’s model of the concept of law, international legal practice is
not, as Hart argues, a system of primary rules without secondary rules, but
a system of stable procedural or secondary rules, like Justice-As-Sovereignty,
that produces contextual principles to stabilize the international system. All
rules arise from social convention, which also determines that set of con-
textual substantive principles necessary to the persistence of international
society, even before the full interaction of processiprinciple creates a com-
pletely fleshed-out international legal system.

This important switch in pride-of-place, making procedural rules from
social convention “primary,” changes our conception of international law to
include multiple paths of dispute resolution and complex governance struc-
tures. Its institutions and sources of law may be distinct from those usually
seen in municipal systems, but they contain both procedural rules and sub-
stantive/contextual principles that make international law a legal system in
its own right. Treating international law as a system of social convention
that is formalized into codified law takes note of both the foundations of
law in sovereignty and the Westphalian Equilibrium. In addition the rel-
evance of critical human rights and environmental principles will become
more prominent as the scale of forms that defines the international concept
of law evolves.

International law is, therefore, not simply a moral system, but a fully
intact and evolving legal system just at the point where contract-by-con-
vention, and its resultant governance structures, are becoming stronger and
more three-dimensional. International law is a system of conventional pro-
cedural rules (e.g., in dubio mitius ) and contextual substantive rules (e.g.,
pacta sunt servanda), recently faced with challenges from critical aetiologi-
cal-norms (e.g., jus cogens principles and erga ommnes obligations). The use
of Hume’s philosophical-policy in legal design offers the potential for a new
perspective on sovereignty in international law that has profound implica-
tions for how we understand the global evolution of practice and the rule of
law given the future path of its inherent dialectics.

For example, Hume’s approach allows us to explain the legal status of
“general principles of law recognized by civilized nations” as a source of
international law.''® These principles are not a priori critical principles
based on practical reason, like human dignity or environmental integrity,
but have their foundation in the informal evolution of social convention,
and are contextual to “civilized” social rules supporting the process-norm
of Justice-As-Sovereignty and the international society so rendered. The
human need for these principles to substantively support the procedural
rules of the status quo in the form of Justice-As-Sovereignty gives these
contextual principles their utility and their status as a definition of justice
and a source of law.

As contract-by-convention on the international level provides increas-
ingly complex governance (i.e., sanctioning) structures, through which
a more balanced idea of practical reason can find expression in the legal
design process, concern for universal human rights or universal jurisdiction
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as critical substantive ends should play a larger role in the international rule
of law. Current dilemmas, such as the full legalization of universal jurisdic-
tion or finding legal justification for humanitarian intervention, may dem-
onstrate that this administrative or political institutionalization is underway.
Within Hume’s concept of law, these dilemmas are created by the rise of
critical, aetiological, or universal principle, escalating the dialectic between
processSiprinciple and challenging the dominant status of conventional
practice and Justice-As-Sovereignty.

In a fuller engagement of process'iprinciple, critical principles should be
expected to remain secondary to passion-induced process-norms because
a considerable amount of time and persuasive argument will be necessary
to erode the power of established social conventions and their contextual
principles. This is because, within Hume’s philosophical-policy, critical
principles based on inherent ends are independent of process, so their ends
are assumed to challenge the status of the core process-norm of Justice-As-
Sovereignty. As a result, critical principles will be unconsciously assumed
to be disruptive to the established coordination equilibrium. Thus they are
devalued within the international governance system to the advantage of
conventional process-norms like Justice-As-Sovereignty.!!”

Explicitly, Hume’s natural law of “process” combines the normative with
the empirical as two ever-present halves of the same social reality. Even
though Hume’s synthesis solutions ultimately may fall on the empirical side
of the current (and artificial) divide between positive and normative, his
philosophy is a combination of the two. Applying Humean philosophical-
policy suggests how the current study of the international system might be
normatively reconsidered and redefined within his legal design process.

One result of applying Hume’s logic of concepts to the normative geogra-
phy of international legal design is that we can make distinctions, not fully
articulated within contemporary international law, between three types of
“norms,” all of which are present in the international legal system. It is pos-
sible to distinguish a reasoned principle (a priori end) from a passion-based
process-norm (justice) or a legally-valid rule (positive law). Each appears
as a distinct component of the Humean concept of law. Each type of norm
plays a distinct role as international society becomes more complex and
convention becomes more ingrained in the legal system, first by approba-
tion, then by justice, and finally by governance institutions under contract-
by-convention. In making these normative distinctions, however, Hume’s
philosophical-policy also creates a hierarchy or scale of forms through
which law is codified.

The importance of an a priori principle, which is the traditional start-
ing point of a natural law argument, is made posterior and secondary to
the prior evolution of convention from human social interaction. Passion is
deemed more fundamental than reason and is much more critical to estab-
lishing a stable society. Our “passion” for society is the “natural” driving
force for the metaphysics of Hume’s philosophical-policy; the rendering of
Justice-As-Sovereignty as a manifestation of the passion for society is the
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basis for contract-by-convention, governance institutions, legal design, and
the codified rules of the international positive law.

Anticipating Kelsen!'® and Hart, Hume makes his concept of law simul-
taneously empirical, sociological, and constructivist in nature. But unlike
either Kelsen or Hart, Hume’s philosophical-policy maintains the interde-
pendence of normative and positive as dialectic elements of the evolution
of law. Hume’s definition of justice is a perfect fit for Collingwood’s first
moment in the scale of forms for practical reason: utility. Hume’s concept
of justice is based on social convention created to give order and stability to
society to provide for the public utility.

Hume’s philosophical-policy defines justice as order. Sovereignty insures
a stable synthesis equilibrium for the international coordination game.
As humans seek order at the international level, Justice-As-Sovereignty is
adopted as the core standard or process-norm to gauge the utility of posi-
tive rules as they support or disrupt collective action within the develop-
ing legal system. Hume’s conceptual logic creates a more universal level of
social order in which the normative metaphysics of Justice-As-Sovereignty is
integrated into positive practice creating stability for international property.
Order becomes the natural means of justice—a means that is at the same
time an inherent end-in-itself for Hume’s concept of law. Henry Sidgwick
described Hume’s definition of justice in this way.

What Hume (e.g.) means by Justice is rather what I should call Order, under-
stood in its widest sense: the observance of the actual system of rules, whether
strictly legal or customary, which bind together the different members of
any society into an organic whole, checking malevolent or otherwise injuri-
ous impulses, distributing the different objects of men’s clashing desires, and
exacting such positive services, customary or contractual, as are commonly
recognized as matters of debt.!?’

For this reason, Hume’s idea of “sovereignty” does not have the status of
a reasoned a priori principle. Rather it is a process-norm that protects social
cooperation. If legal sovereignty is but the product of a process that creates
social convention, then it has no a priori or necessary moral status within
international law as a critical or contextual principle focused on a specific
end (producible or nonproducible).

Rather, the SPP of effectiveness is a rule of recognition by which sover-
eignty is created and through which its validity persists. Being an effective
process-norm grants sovereignty its status as a core element in the recogni-
tion of statehood. Recognition carries both an empirical and normative sta-
tus within Hume’s philosophical-policy. The process-norm is not a critical
principle with an essential end without which its character as a normative
precept fails. The moral value or validity of a process-norm is in its capacity
to maintain the cooperative process. And while it arises before government
and contract-by-convention exists, a process-norm eventually, with the size
and complexity of the society it orders, faces more complex challenges and
responds to them through law.
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For example, Justice-As-Sovereignty is necessary to international social
convention, at least at its origin, but can be overtaken if and when it no
longer is effective in maintaining coordination. Especially after the advent of
contract-by-convention, other process-norms may contest its status, as can a
priori regulative or critical principles that originate within legal and policy
design institutions. Both of these possibilities challenge the order and stabil-
ity of the Westphalian Equilibrium, but to different degrees.

In the same way that the dialectic between justice'iutility synthesizes into
a definition of justice as sovereign order, Hume’s sense of natural law inte-
grates the idea of core moral precepts and their universal application with
the idea of positive convention, observable behavior, and the coordination
of elective agency. Although Hume’s natural law describes the primacy of
the passions, application of his natural law establishes the process-norm of
Justice-As-Sovereignty as both the “is” and “ought” of social coordination
and international law. Overall, Hume’s philosophical-policy acknowledges
both normative argument and positive methodology. Applying Hume’s
philosophical-policy to legal design, his concept of law has four basic
characteristics:

1. The human need for society is the absolute metaphysical presupposition of the
argument for sovereignty;

2. process-norms are made distinct from critical principle and have validity in
terms of their effectiveness and utility;

3. process as social convention is made distinct and a prerequisite to contract in
policy and law; and

4. convention and its contextual principles form the primary moral foundation
for universality and certainty within Hume’s concept of law while critical prin-
ciple is reduced to secondary moral status in creating codified law.

This produces a process-model of Hume’s concept of law (see Figure 2.1)
that has two sources supporting the synthesis of social convention, con-
textual, and critical principles, as these express practical reason in inter-
national law.

The focus of legal discourse for Hume’s philosophical-policy is not the
particular rule or set of rules, nor the legal principle from which they may
have arisen, but, rather, the system of practice in which property stabiliza-
tion through coordination is embedded. The effectiveness with which the
process-norm of Justice-As-Sovereignty provides for this universality, cer-
tainty, and consequent stability of international society grants it validity
within the system. The process-norm must provide that stability which is
necessary to the persistence of an ordered international system at equilib-
rium. This role also grants Justice-As-Sovereignty its moral authority. The
SPP of effectiveness becomes a relative presupposition in the metaphysi-
cal structure of sovereignty within Hume’s concept of law. It also plays
the role of a local rule of recognition for the transformation of philoso-
phy into municipal public policy and then into international law through
design.!?0
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remain the “slave of the passions.”

Overall, Hume’s philosophical-policy inhibits any source of interna-
tional law within the legal design process to the degree that it does not
effectively represent the system’s coordination conventions and their persis-
tence. Critical principle is inherently disruptive to process and so we might
expect that principle, as a recognized source of international positive law
and practice, is primarily contextual rather than critical. Any presence of
critical principle in contemporary international law will likely be considered
inherently destabilizing and a threat to order that should be distrusted and
“[c]hased from the open country” by social convention and its local rule of
recognition, the SPP of effectiveness. Here, reason and its critical products
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lll. Evidence in Legal Practice

Within a Humean logic of concepts, the genesis of sovereignty as an expres-
sion of legal practice lies in its metaphysics as social convention. In the
following chapters that flesh out sovereignty as a metaphysical concept,
evidence for the philosophical insight examined will be sought within the
jurisprudence of international dispute settlement. Using Hume’s philosoph-
ical-policy and legal design, international case law can be read as a chain of
decisions based on a common view of the world created by the evolution of
social convention, its process-norm of sovereignty, and its inherent dialectic
of processSiprinciple. Legal practice should reasonably map onto Hume’s
concept of law with its focus on Justice-As-Sovereignty.

Hume’s worldview assumes that social conventions first create and then
stabilize the sovereign state as an institutional manifestation of municipal-
level society. Justice-As-Sovereignty, in its role as a process-norm, then
simultaneously assures international stability and local validity as it pro-
tects and empowers each nation in its relationships with other sovereign
states. Overall, Justice-As-Sovereignty creates a stable international society
through its facilitation of the Westphalian Equilibrium.

As social convention, rather than mere custom, Justice-As-Sovereignty is
endowed with two specific characteristics. First, social convention implies
“effectiveness.” To evolve over its scale of forms, the process-norm for a
system of social convention must be an effective means to achieve stable
social coordination. Second, sovereignty as social convention focuses, pri-
marily, on procedural means to establish an effective point of coordination
or equilibrium. Although social convention may require certain substantive
rules to provide for the ends of coordination, these instrumental principles
will never be independent moral standards but context-driven principles,
dependent upon the procedural nature of convention for their character. The
SPP of effectiveness is, metaphysically, both the standard of validity and the
source of moral obligation for Justice-As-Sovereignty.

Therefore, a full metaphysical understanding of Justice-As-Sovereignty
requires the identification of two interrelated levels of rules of recognition: one
local and dealing with the “effectiveness” of the sovereign state from its inter-
nal social perspective; and the other universal, and dealing with the external
affects of sovereignty in the establishment of legitimate reciprocal cooperation
and the security of international society. This additional “universal” rule of
recognition will produce a separate SPP as a dialectic partner for effectiveness
to recognize the validity of international law in terms of interstate obligation
within an international society. It will be the subject of chapter 4.

At this point in our analysis, Hume’s logic of concepts must first focus
on effectiveness as a local rule of recognition and the conventionally domi-
nant component of those dialectics that create Justice-As-Sovereignty as an
expression of practical reason. Hume’s philosophical-policy builds the idea
of rules of recognition on the foundation of local social convention and its
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scale of forms, and more particularly, the dialectic between local'$iuniversal
as this impels the law forward. Therefore, society, within the social construc-
tion of the state, requires a local rule of recognition that validates interna-
tional law as those rules that honor Justice-As-Sovereignty in terms of the
stability of that municipal system.

Local recognition will, at least initially, have priority in the synthesis
that is the practice of Justice-As-Sovereignty. It arose with the Westphalian
Equilibrium when peace at the international level allowed for sets of munici-
pal social conventions to take hold as the foundation for an interstate struc-
ture. However, as the local becomes more stable, and states more numerous,
the international system of social convention may change to adapt through
a dialectic balance weighted toward the priority of the universal rule of
recognition.

If the metaphysics of sovereignty gives synthetic priority to the municipal
stabilization of property, then this will affect where the burden of proof
is placed by international legal practice. Specifically, the burden should be
placed, not on the local level of recognition to demonstrate that international
law permits a particular act, but on the universal level to demonstrate that it
prohibits a particular act so as to maintain the stability of the Westphalian
Equilibrium. This dialectic balance toward the priority of local effectiveness
supports an international law created as a system of specific prohibitions.
This is where the examination of international case law begins.

This particular definition of the burden of proof is precisely the position
established in 1927 by the Permanent Court of International Justice in the
Lotus case.'?! Within this case, substantially about criminal jurisdiction on
the high seas, the court recognized the minimum parameters of international
legal practice as if they were an evolving set of social conventions exist-
ing to protect the local stability of municipal systems cooperating at the
Westphalian Equilibrium.

all that can be required of a State is that it should not overstep the limits which
international law places upon its jurisdiction; within these limits, its title to
exercise jurisdiction rests in its sovereignty.'?

If international law is evolving so that sovereign municipal conventions can
maintain effectiveness, stabilized and protected from international distur-
bances, then it makes sense to have a rule of recognition based on a system
of prohibitions, so that municipal societies are only regulated (recogniz-
ing valid international law) when their actions threaten the fundamental
stability of the international level of social organization. Otherwise, a level
of international legal restraint endangering Justice-As-Sovereignty could
result. Intrusive international regulation would threaten the effectiveness of
the Westphalian Equilibrium by its inhibition of municipal social conven-
tion, which has already demonstrated its effectiveness in maintaining order
within a state-based governance structure and therefore has attained pride
of place in legal practice.'??



"“Effectiveness” 93

international law governs relations between independent States. The rules
of law binding upon States therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing prin-
ciples of law and established in order to regulate the relations between these
co-existing independent communities or with a view to the achievement of
common aims. Restrictions upon the independence of States cannot therefore
be presumed.'?*

From the vantage point of Hume’s concept of law, the equilibrium of
coordination is such that only a prohibition-based system of international
law is reasonable. Law at the international level is required only to prohibit
such state action as threatens Justice-As-Sovereignty. Consequently, Lotus,
as a point of departure, gives priority to local-state rule of recognition and
creates a system of international law on the back of established municipal
social conventions. Lotus grants primary legal status to municipal govern-
ment, and its contract-by-convention, that has stabilized each of the states
to make up the international order. This also creates a narrow field for uni-
versal recognition of an international jurisprudence, which has the burden
of proof to find a specific prohibition to extend transnational jurisdiction.

The Court therefore must, in any event, ascertain whether or not there exists
a rule of international law limiting the freedom of States to extend the crimi-
nal jurisdiction of their courts to a situation uniting the circumstances of the
present case.!?’

But setting this burden of proof is only the first step in the legal scale of
forms as defined by the rules of recognition within Hume’s philosophical-
policy. Once social convention establishes the contextual liberty of each
state in the law, it then needs further refinement of the process-norm of
Justice-As-Sovereignty, so that the SPP of effectiveness gains further defini-
tion in legal practice.

The next step in the conceptual refinement of Justice-As-Sovereignty on a
Humean scale of forms can be found in the Isle of Palmas arbitration. Here,
the burden of proof for local recognition was further defined by the idea of
the effective control of territory. The first task of Justice-As-Sovereignty is to
make sure that local effectiveness is protected in the most basic legal terms.
Hume defines justice as the stabilization of property, so a rule of recognition
based upon social convention would first seek a material definition of the
state by focusing on the empirical “effectiveness” of its local social conven-
tions in the stability of its territory.

Sovereignty in the relation between States signifies independence. Independence
in regard to a portion of the globe is the right to exercise therein, to the exclu-
sion of any other State, the functions of a State. The development of the
national organization of States during the last few centuries and, as a corol-
lary, the development of international law, have established this principle of
the exclusive competence of the State in regard to its own territory in such a
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way as to make it the point of departure in settling most questions that con-
cern international relations.!?¢

For social convention, practice is much more important than rules; in fact,
the evolution of practice creates the basis for codified rules within Hume’s
concept of law. Consequently, it is not surprising that an international legal
practice arising from social convention uses the material conditions of
“effective control” to judge the legal status of territory.

In the Isle of Palmas arbitration, existing treaties granting control of the
territory in question could have been decisive. These treaties and their histor-
ical power, as well as their codified status within the realm of universal rec-
ognition, formed a dialectic with the material evidence of effective control.
Yet the treaties were not dispositive. Why not? Perhaps because the ends of
social convention in terms of stability of property are unconsciously under-
stood to be the essential test for the persistence of the system of law created
by social convention and its process-norm of Justice-As-Sovereignty.

The Isle of Palmas case is about legitimate governance as defined by
international social convention. Convention creates effective stability as a
local rule of recognition for the future of social order, and therefore, from a
Humean point of view, it is the instrumental end of a stable property scheme
that ought to decide the validity of sovereign legitimacy. Adjudication should
be expected to seek evidence of social stability as valid material verifica-
tion of proper ownership. Max Huber, the arbitrator in the Isle of Palmas
case,'?” does just this.

discovery alone, without any subsequent act, cannot at the present time suffice
to prove sovereignty over the Island of Palmas.!?®

The Netherlands title of sovereignty, acquired by continuous and peaceful
displays of state authority during a long period of time going probably back
beyond the year 1700, therefore holds good.'?’

Making the argument that ownership of the islands is rooted in the social
conventions evolved through the circumstances of Justice-As-Sovereignty,
he granted legitimate governance on the basis of “effective control” of the
territory. This decision is a natural extension of Lotus where social conven-
tion is both refined and substantiated as the foundation of international
rules of recognition. The history of effectiveness with which a territory is
administered, or the local stability of property within the norm of Justice-
As-Sovereignty, is of paramount importance for valid title; not the legal
contracts, treaties, or titles that had been won or lost by the other states
involved in the dispute.

The principle that continuous and peaceful display of the functions of state
within a given region [a]s a constituent element of territorial sovereignty is not
only based on the formation of independent states and their boundaries...as
well as on an international jurisprudence and doctrine widely accepted; this
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principle has further been recognized in more than one federal state, where
jurisdiction is established in order to apply, as need arises, rules of interna-
tional law to the interstate relations of the states members.!3°

If effective control is a fit definition of state sovereignty and defines its
legitimacy to participate in a prohibition-based international law of coor-
dination, then does this not grant substantive status to the idea of the sov-
ereign state? It does not. The core focus of social convention is the stability
and persistence of society, not its institutional structure, which has only
instrumental value. Current legal practice is built on a system of states. But,
within Hume’s logic of concepts, the state as an institutional representa-
tion of the society is only of utility to the extent that it successfully allows
the persistence of both municipal and international social order. Rather, the
degree of social cohesion and the ongoing utility of the process-norm of
Justice-As-Sovereignty determines the status of the state structure in inter-
national law.

So the state is not an end-in-itself; nor is sovereignty a substantive critical
principle that might trump the fundamental process that established order
at the Westphalian Equilibrium. Justice-As-Sovereignty is only a process-
norm generated to ensure that the law respects the core status of social
convention within the international legal system.

The instrumental status of the state as a creature of Justice-As-Sovereignty,
with its measure of effective control, can be further demonstrated by exam-
ining the arbitration decisions over the status of Yugoslavia. The Badinter
Commission,'3! set up to determine the status of the former Yugoslavia,
placed the burden of proof on those who would maintain the state’s exis-
tence rather than on those who would proclaim its demise. This shifted the
decision criteria to concern for the stability of the social system rather than
the institutional presumption of statehood. If the state was a moral or legal
end-in-itself, it would have privileged status in the adjudication, as a neces-
sary element to the persistence of international law.

However, the decisions are worded as if no such essential element existed.
Rather than adopt the fundamental assumption that a quality or character-
istic of a state is substantive and necessary in some critical way, the opin-
ion assumes that the status of the state is dependent on the effectiveness of
the local rule of recognition, the viability of effective control, and the con-
tinuing utility of the process-norm of Justice-As-Sovereignty. The Badinter
Commission made its recommendations as if social convention and the SPP
of effectiveness were the ultimate arbiter of which state survives and which
disappears.

In its report, the Commission appears to recognize that the legitimacy of
Yugoslavia was directly tied to the local rule of recognition: effective control.
Yugoslavia was judged in terms of how its state governance system guarded
the stability of its society(ies). Since the state is a social construction built on
the utility of social stability and recognized through its effective local con-
trol, the societies involved, and their persistence within any state structure,



96 An Evolutionary Paradigm for International Law

determined the range and character of that state’s validity. The federal sys-
tem is of less importance than the degree to which it fostered social conven-
tion and the maintenance of the international cooperative equilibrium.

In a federal State, the existence of the State implied that the federal organs
represented the components of the federation and wielded effective power. In
the case of the SFRY, the essential federal organs no longer met the criteria of
participation and representativeness inherent in a federal state.!3?

Within this system of Humean standards, with the state’s existence sub-
ject to a process-norm of Justice-As-Sovereignty, it is logical to withdraw
recognition of statehood when it is judged that any particular institutional
structure is unable to provide for the stability of its territory and the persis-
tence of its society. Such is the conclusion reached by the Commission; that
is, Yugoslavia was no longer in effective control, its institutions were “in the
process of dissolution,” and it had lost its legitimacy.'33

Thisjudgmentis made on the basis of established practice. The Commission
is both sanctioned by, and finds its mandate in, international law.

The Commission’s answer to the question put had to be based upon the prin-
ciples of public international law which defined the conditions on which an
entity constituted a State.'34

Consequently, state sovereignty was judged by established legal practice as
if it were based on Hume’s definition of social convention. The judgment
implies that the process-norm of Justice-As-Sovereignty was determinative
of a state’s status within the international community. Here the institutional
structure of the state is being treated as if its value were merely instrumental
to social stability; as if cessation of a state’s ability to provide the essential
“effective control” over its people and territory is the measure of its validity.

The willingness of the Commission to abandon Yugoslavia can be criti-
cized as a failure to understand the character of federal structure. But it may
have more to do with the Commission’s unconscious fealty to international
social convention and its local rule of recognition. It acted as if international
law was a system of social convention where it is not the state as an entity
in itself that is critical to the international rule of law, but rather, the stabil-
ity of property and the persistence of its constituent societies, judged by the
state’s effective control.

Under this logic of concepts, the state of Yugoslavia had no further util-
ity and should be replaced by smaller units supportive of the needs of the
stability of the distinct societies involved. The decision may be described as
a logical outgrowth of an understanding of the dispositive rule of recogni-
tion, arising from the evolution of the international rule of law as a system
of social convention, building on Lotus and Isle of Palmas.

In this sequence of cases, a loss of effective control meant a loss of legal
existence for the state structure. But what about a state that is successfully
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providing stability for its society but has other objections to its legitimacy.
To what extent should the viable “effective control” of a state be respected
by a Lotus-based system of international legal practice? Examining the
South West Africa case and the advisory opinion of the International Court
of Justice on the Legality of Nuclear Weapons, using the metaphysical struc-
ture of Hume’s philosophical-policy, will begin to address this question.

In the South West Africa case,'®’ the Court was faced with the territorial
administration of Namibia under the legally-appointed responsibility of the
state of South Africa. The League mandate, an established process-friendly
manifestation of Justice-As-Sovereignty, was considered by the Court as
dispositive in and of itself. For Hume, social convention is simultaneously
empirical and normative. So if the mandate is backed by convention, it
provides a moral imperative. With the dialectic between process%iprinciple
engaged, the Court’s majority focuses on the determination of “moral well-
being.” Is it substantially a creature of process or principle?

Article 2 of the Mandate...require[s] the mandatory to “promote to the utmost
the material and moral well-being and the social progress of the inhabitants
of the territory.”13¢

This case was precipitated by South Africa’s attempt to expand its domestic
policy of apartheid into Namibia. Two other African states, as members
of the then extinct League of Nations, challenged the legality of this deci-
sion within the League mandate that granted South Africa the territorial
administration. The question then became whether the moral objections of
Ethiopia and Liberia created a separate right, based on critical principle,
to reinterpret the particulars of the mandate in light of the morality of its
“sacred trust.” The Court argued it did not.

even as members of the League...the Applicants did not, in their individual
capacity as States, possess any separate self-contained right which they could
assert, independently of, or additionally to, the right of the League, in the pur-
suit of its collective, institutional activity, to require the due performance of
the Mandate in discharge of the “sacred trust”...to set themselves up as sepa-
rate custodians of the various mandates. This was the role of the League.'3”

The Court ruled for South Africa and dismissed the complaint. A minor-
ity of the Court argued for a definition of “sacred trust” enhanced by a more
universal idea of “civil rights,” external to South African sovereignty. This
dissent is one from the standpoint of critical/substantive moral principle.
According to the dissenting voices, because apartheid was morally wrong,
international law should allow intervention to prevent apartheid from being
transplanted to Namibia.

if the Court had considered the question of the existence of an international
standard or criterion as an aid to interpretation of the Mandate it would have
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been pursuing a course to which no objection could be raised. In my opinion,
such a standard exists and could have been and should have been utilized
by the Court in performing what would then be seen as the purely judicial
function of measuring by an objective standard whether the practice of apart-
heid in the mandated territory of South West Africa was a violation of the
Mandatory’s obligation to “promote to the utmost the material and moral
well-being and the social progress of the inhabitants of the territory.”!3

This decision was controversial,’3® and the Court did not recover its
moral authority until the Barcelona Traction case of 1970, where they rec-
ognized erga omnes obligations. But in recognizing that the decision in this
case was driven by the power of social convention, the logic of the majority’s
decision is more understandable.

Logically, the sovereign state exists, not as a principled end-in-itself, but as
an institutional manifestation of the process-norm of Justice-As-Sovereignty.
It was initially created by social convention for the effective maintenance of
the municipal society that requires a coordinated international system for its
persistence. Convention is about process and property stabilization, which
defines Justice-As-Sovereignty. Consequently, the point of the law in relation
to a sovereign state is to sanction effective control of all mandated territory.
Protecting the mandate as effective control is, simultaneously, normative,
because social convention finds its morality in the maintenance of coopera-
tive equilibrium and Justice-As-Sovereignty, which would be disrupted by
the use of critical principle (e.g., a rights-based definition of “sacred trust”).
If these points are understood as the key to the continued stabilization of
international property and persistence of the Westphalian Equilibrium, then
the majority position in South West Africa has an inherent logic that is
empirically and normatively justifiable.

Specifically, within Hume’s concept of law, the core value of social stabil-
ity to coordinate behavior and expectations around an international equi-
librium corrects for the natural instability of property and provides for the
legal and moral persistence of social order. The human predisposition to
find points of coordination, like the Westphalian Equilibrium, creates both
municipal and international social conventions protected by a process-norm
of sovereignty that assures the maintenance of the conditions of cooperation
over time.

Social conventions, that promote process over principle, are challenged or
disrupted by the introduction of policy or legal design arguments based upon
critical principle or aetiological-norms (e.g., human/civil rights). Therefore,
institutions created by social convention have a distinct bias against allowing
such principled arguments to be legitimized in law. If Hume’s concept of law
accurately reflects the evolution of international legal practice, then the South
West Africa case established that process held the balance of power within the
dialectic of processSiprinciple for the Court. The decision can be read as in
support of sovereignty’s local rule of recognition (i.e., effectiveness) carrying a
legal and moral status higher than, and resistant to, critical principle.
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Within the processSiprinciple dialectic, one can expect the bulwark of
process-law built upon social convention to provide the foundation for judi-
cial thinking and decision-making. From this perspective, one can assume
that legal arguments based on values other than international social coor-
dination have a high potential to undermine established social stability
and violate the local rule of recognition, making process less effective and
therefore risking social cohesion. The Humean predisposition suggests that
arguments built on critical principle are disruptive to an established and
proven status quo equilibrium. The combination of these assumptions and
predispositions creates a very heavy burden of proof for critical principle
to overcome social convention and determine the synthesis solution in law
from this dialectic confrontation. Even if critical principles, like those con-
nected to civil rights, gain status in general discourse and other political
institutions, the judiciary, the ultimate protectors of the law, will continue to
treat social convention as the “common sense” or predominant legal “form”
and critical principles as mere “interests.”

Humanitarian considerations may constitute the inspirational basis for rules
of law,...Such considerations do not, however, in themselves amount to rules
of law. All States are interested—have an interest—in such matters. But the
existence of an “interest” does not of itself entail that this interest is specifi-
cally juridical in character.'*

In the United States, the power of the bulwark of social convention, as it
confronted a dialectic with substantive moral/legal principle in civil rights,
can be illustrated by the 1896 decision of the Supreme Court to support
segregation in the south. In Plessy v. Ferguson,'*! the Court rejected argu-
ments based on the substantive aetiological-norms of freedom and equality
and upheld the contextual or conventional process-norm of “separate but
equal” that had secured a long-established social order. In a case very similar
in argument to South West Africa, the highest Court in the United States was
faced with a dialectic between process%iprinciple. Presented with a choice
between one line of argument based on long-established law evolved from
preexisting social convention, or an alternative argument from substantive
and critical concepts of equal civil rights, they found for the security and
stability of the former.

In South West Africa, the argument was over the character of the man-
date held by South Africa and whether the transplantation of apartheid was
within the legal parameters of said mandate. As in Plessy, the dialectic was
between an argument about the procedural sanctity of social convention
versus the substantive requirements of critical moral/legal principle. In iden-
tical fashion, the Court in South West Africa opted to protect law based on
social convention against the possible destabilization of equilibrium by a
substantive civil rights argument based on critical principle. Below the sur-
face of their technical argument about Article 22, the majority was, in fact,
simply reaffirming Justice-As-Sovereignty as a moral and legal baseline.
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In the present case, the principle of the sacred trust has as its sole juridical
expression the mandate system. As such, it constitutes a moral ideal given
form as a juridical regime in the shape of that system. But it is necessary not to
confuse the moral ideal with the legal rules intended to give it effect. For the
purposes of realizing the aims of the trust in the particular form of any given
mandate, its legal rights and obligations were those, and those alone, which
resulted from the relevant instruments creating the system, and the mandate
itself, within the framework of the League of Nations.!'*

Although discounting human rights appears surprising from a twenty-
first century viewpoint, if considered from within the framework of Hume’s
philosophical-policy and its scale of forms, they are logical entailments of a
deep, and perhaps unconscious, trust in established social convention. Social
convention and its process-norm have what Thomas Franck calls a “compli-
ance pull.”*3 Justice-As-Sovereignty is what Jackson calls “a concept fun-
damental to the logical foundations of traditional international law.”'* Its
requirements have an inherent rationality when viewed from within Hume’s
concept of law, that can only be overcome gradually.

In the 1960s, when the South West Africa case was decided, the world
of international human rights was in the same dialectic context for
processSiprinciple that American civil rights law was at the turn of the
twentieth century, when Plessy was decided. Specifically, both contexts were
situations where critical or substantive principle, dealing with racial dis-
crimination, had only been in full dialectic with law from social convention
for a decade or two. The bulwark of social convention was strong and the
codification of critical principle into the rule of law was a relatively new
phenomenon that was still, unsurprisingly, assumed to be very disruptive of
a well-established global social order.

The social conventions that establish the foundation for codified law
have a distinct power to limit the effect of principled arguments when they
are finally introduced into the dialectic process of institutional governance
after contract-by-convention. The introduction of aetiological-norms into
the law inherently requires that process sometimes be overridden by critical
principle. This means that the institutional structures created by the process-
norms of social convention will also create a language and a set of social
predispositions that define legal validity and governance legitimacy within
a pragmatic logic that promotes effective process in the face of disruptive
principle. Consequently, to those trained within the context of these conven-
tions, legal rules created in support of social convention are perceived to
be more reasonable; that is, valid and legitimate “form” within established
legal practice.

When an established practice is first challenged by substantive principle,
these critical arguments are no competition for the requirements of rules
based on Justice-As-Sovereignty as valid law from social convention. In
the South West Africa case, the majority ostensibly interpreted the “sacred
trust” connected to the Mandate as not amenable to arguments from criti-
cal principle that were not already validated by effective control and its
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normative weight as the local rule of recognition. As they argued, “[r]ights
cannot be presumed to exist merely because it might seem desirable that
they should.”'*

That the dialectic between processSiprinciple is a matter of the evolution
or progressive codification of substantive principle within a legal system
initially dominated by social convention is a reality all but acknowledged,
in dissent, by Judge Tanaka. He shows an understanding of an emerging
role for human rights, and argues that the evolution of critical principle has
progressed further than the majority of the Court allows.

Without doubt, under the present circumstances, the international protection
of human rights and fundamental freedoms is very imperfect....But there is
little doubt of the existence of human rights and freedoms;...the existence of
such rights and freedoms is unthinkable without corresponding obligations of
persons concerned and a legal norm underlying them. Furthermore, there is
no doubt that these obligations are not moral ones, and that they also have a
legal character by the very nature of the subject-matter. Therefore, the legisla-
tive imperfections in the definition of human rights and freedoms and the lack
of mechanism for implementation, do not constitute a reason for denying their
existence and the need for their legal protection....Accordingly, the dispute
concerning the legality of apartheid comes within the field of the interpreta-
tion and application of the provision of the Mandate situated in Article 7,
paragraph 2, of the Mandate.'#®

Although both the Plessy and South West Africa decisions have since
been ostensibly overturned by law that reflects the minority human rights
arguments therein presented, this transcendence of process by principle
required persistent critical argument over many years. Rights, being disrup-
tive of process, must wear-away the trust of social convention to find a place
in the synthesis of dispositive legal solutions.'*” The result of this evolution
in international law is a growing effort to amend Justice-As-Sovereignty in
terms of the inclusion of basic rights as a measure of a state’s legitimacy.
This position, however, has not fully replaced the local rule of recognition
and effective control. Hume’s philosophical-policy establishes the prior sta-
tus of social convention in the human unconsciousness and therefore should
lead us to expect that any erosion of the idea of Justice-As-Sovereignty on
its scale of forms will be slow and require repeated efforts.

In South West Africa, effective control is the guiding SPP for the major-
ity. The protection of the proven process norm of state sovereignty and the
state’s ability to establish and maintain stability set the burden of proof
for the case. Two assumptions appear to dominate the decision: first, cet-
eris paribus, a state should be allowed to make its own internal decisions,
second, any definition of “sacred trust” that transcended the process-based
mandate was not a legal but a political matter and not the valid purview of
the courts. The Court acted as if this matter should be decided within the
greater context of Justice-As-Sovereignty that, in this case, required that a
good deal of weight, even in the face of questions of human rights, should
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to be given to effective control. Is this case unique, or can its essential point
be confirmed and perhaps even further refined on a scale of forms by adding
to our case chain?

Consider the advisory opinion of the International Court of Justice on
the Use of Nuclear Weapons,'*® which both confirms and refines the find-
ing of the Court in South West Africa. It demonstrates the full power of the
social conventions connected to “effective control” because the state, in its
contextual right to preserve its basic stability, makes Justice-As-Sovereignty
the trump card of international legal practice regarding nuclear weapons.

The complicated decision of the majority in Nuclear Weapons is the next
link in the chain of our argument about the dominance of process over prin-
ciple. By relying on social convention, contextual process-norms, and legal
custom, Nuclear Weapons verifies and further defines a process-centered
international law based on Justice-As-Sovereignty. By allowing the use of
nuclear weapons it clearly discounts the critical principles within interna-
tional humanitarian and environmental law.

In the first procedural decision of the Court, the judges decided to switch
the question from whether international law existed that would permit the
use of nuclear weapons to a search for a specific “prohibition” against the
use of such weapons. This reconceptualization of the argument, built on
Lotus and Palmas, recognizes that sovereignty is a process-norm, while it
relies on the underlying assumption that the burden of proof lies with those
who would prohibit a state’s actions.

The use of the word “permitted” in the question put by the General Assembly
was criticized before the Court by certain States on the ground that this implied
that the threat or use of nuclear weapons would only be permissible if authori-
zation could be found in a treaty provision or in customary international law.
Such a starting point, those States submitted, was incompatible with the very
basis of international law, which rests upon the principles of sovereignty and
consent; accordingly, and contrary to what was implied by use of the word
“permitted,” States are free to threaten or use nuclear weapons unless it can be
shown that they are bound not to do so by reference to a prohibition in either
treaty law or customary international law. Support for this contention was
found in dicta of the Permanent Court of International Justice in the “Lotus”
case...[quoting IC] Reports 1986 p.135 §269-Nic] “in international law there
are no rules, other than such rules as may be accepted by the States concerned,
by treaty or otherwise, whereby the level of armaments of a sovereign State
can be limited.”*

With the establishment of Lotus as the point of departure for the exami-
nation of the question, the Court is faced, like its counterpart in South West
Africa, with sorting out the dialectic between processSiprinciple, given the
established status of social convention and Justice-As-Sovereignty. The dif-
ference in this case was that, in the years between the two cases, the status
of critical principle in legal argument had advanced. In addition to the prog-
ress of human rights law that had been established by both treaty and the
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UN Charter, humanitarian law had progressed in its influence both within
the context of war and peace. International environmental law, seeking to
protect the integrity of nature in the face of human perturbations, had also
been incorporated in treaty, principle, and custom. Most critically, the ideas
of erga omnes obligations, containing the seeds of universal jurisdiction, and
jus cogens critical principles, as the most important class of aetiological-
norms or substantive moral principles of law, were both codified, the former
in case law and the latter in treaty.!’°

Consequently, the Court was not able to dismiss the principled argu-
ment of all of these areas of law offhand and was forced to consider each
in the search for its prohibition of the use of nuclear weapons. Within each
of these searches, the issue area under consideration produced aetiological
or substantive arguments about the destructive power of nuclear weapons,
the resultant violations of international environmental, humanitarian, or
human-rights law, and the consequent responsibility of states. None of this
analysis produced a specific prohibition against states using nuclear weap-
ons. The most that can be said is that it illuminated a more fully engaged
dialectic between processSiprinciple thereby creating a situation where the
sovereign actions of states, at least at the margins, were more encumbered.
For example, consider the limiting effect of a “respect” for the environment
on the use of nuclear weapons.

The existence of general obligation of States to ensure that activities within
their jurisdiction and control respect the environment of other States or areas
beyond national control is now part of the corpus of international law relating
to the environment.!5!

The Court thus finds that while the existing international law relating to the
protection and safeguarding of the environment does not specifically prohibit
the use of nuclear weapons, it indicates important environmental factors that
are properly to be taken into account.!3?

The Court seemed to acknowledge that, while not yet dispositive, the “prin-
ciple” side of the dialectic had redefined the range and affect of the pro-
cess-norm of Justice-As-Sovereignty. Instead of easily dismissing the entire
question of prohibiting the use of nuclear weapons, as their counterpart
completely dismissed the idea of an enhanced “sacred trust” for South West
Africa, the Court found that even without an outright ban, humanitarian,
environmental, and human-rights law required a more subtle and more well-
reasoned argument that conditioned the circumstances in which nuclear
weapons could legally be used.

Instead of confirming a simple and absolute idea of Justice-As-Sovereignty,
the Court needed to refine its protection of this process-norm by bring-
ing a contextual principle of self-defense into their opinion. The majority
settled on a narrowed idea of sovereign self-defense, where the “effective”
rule of recognition was further refined by the dual conditioning norms of
proportionality and necessity.'’3 This demonstrated that while Justice-As-
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Sovereignty retained its character as a core norm protecting process, “effec-
tive control” was conditioned by necessity and proportionality. In this way
the Court admitted to the growing power of critical principle within the
primary dialectic of international law.

At the beginning of this case chain, the process-norm was measured
only in terms of the material conditions of effective control of territory;
that is, by a state’s ability to stabilize property for the persistence of inter-
national social order. At that juncture in the creation of an international
legal system, the synthesis of legal practice created by the dialectic between
processSiprinciple was weighted substantially toward the bulwark of social
convention that supported process. However, with the advent of contract-
by-convention and international governance structures, aetiological-norms
or substantive critical principles found voice in the evolving international
legal system and began to gain codification in the sources of international
law (i.e., principle, custom, and treaty). This new presence for critical prin-
ciple was acknowledged by the Court in Nuclear Weapons in the tortured
logic of the complicated argument for the conditions under which use of
these weapons might be justified.!>*

Meanwhile, this additional argument for necessity and proportional-
ity in the use of nuclear weapons is also further evidence that the idea
of Justice-As-Sovereignty is indeed a process-norm evolving on a scale
of forms, and not a critical principle or end-in-itself. A critical principle,
which is always argued in relation to an end-in-itself, is, by definition, a
matter of inherent necessity. An aetiological-norm contains its own moral
causality and is never measured continuously but discreetly; it either exists
(e.g., within the law, or within morality) or it does not. For example, a
right against being tortured does not bend to necessity or the proportion-
ality of circumstance, but, once acknowledged, continues to exist regard-
less of degree. This is why a state’s argument that exigent circumstances
make torture legal does not change the international law on the subject,
nor the state’s responsibility.

Proportionality is also not a test of aetiological-norms. One cannot be
proportionately tortured, nor is the torture of one states’ citizens a fit legal
basis for the proportional torture of another’s nationals. If self-defense was
a critical principle in the mind of the Court, then the tests of necessity and
proportionality would not be necessary. The fact that they do apply these
conditioning norms is evidence that they understand self-defense in terms
of what Hume’s concept of law defines as a contextual principle. Here, self-
defense as a contextual principle, evolved from, and for the purpose of the
persistence of, social convention, protects only the state, which would not
be the case were it a critical, or jus cogens, principle.

This decision can be described as an effort on the part of the majority to
further define the requirements of Justice-As-Sovereignty, thereby refining
the essence of social convention up its scale of forms without fundamentally
removing it as the dominant imperative for the process%iprinciple dialectic.
This action provides additional support for the contention that the Court’s
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frame of reference is compatible with Hume’s philosophical-policy and its
concept of law.

The Court concludes that there is no direct prohibition on the use of
nuclear weapons. This is only because the Court cannot rule out the cir-
cumstances in which necessity and proportionality may require one state to
use these weapons in self-defense to prevent its total annihilation.'® One
explanation for what is commonly considered a complex argument is that
the Court was desperately trying to avoid a non liquet.'® While this may be
the case, the critical dimension of the majority decision, from the standpoint
of Hume’s philosophical-policy and legal design, is in an acknowledgment
by the Court, on the one hand, that critical principles were involved, and,
on the other, that it is important to provide for those extreme circumstances
where the existence of a sovereign state’s effective control is at dire risk.

The Court’s opinion can be interpreted, first, as recognizing the conven-
tional roots of the contextual principle of self-defense as a creature of Justice-
As-Sovereignty. Second, in the same way that this definition of international
legal practice was critical in the reorientation of the case toward “prohibi-
tion,” it also provided the conventional basis for the dialectic between pro-
cess (self-defense measured by necessity and proportionality) and principle
(jus cogens) that characterizes the central arguments about nuclear weapons
and the laws of force, humanitarian law, and environmental protection that
make up the opinion.

Further evidence for the Court’s unconscious recognition of the evolving
dialectic between process'iprinciple can be found in the core argument of
Judge Weeramantry’s dissent. He acknowledges the predominance of social
convention from Lotus with the contention, like that argued by Tanaka in
South West Africa, that the progress of principle over process had already
pushed international law, and consequently, the metaphysics of sovereignty,
to the point where critical principle was determining sovereign legitimacy.

In the half century that has elapsed since the “Lotus” case, it is quite evi-
dent that international law—and the law relating to humanitarian conduct
in war—have developed considerably, imposing additional restrictions on
state sovereignty over and above those that existed at the time of the “Lotus”
case....This Court cannot in 1996 construe “Lotus” so narrowly as to take the
law backward in time.!’”

Nevertheless, the majority decision in this case is a continued, although con-
siderably strained, defense of the established and conventional international
system. It acknowledges the absolutely fundamental role of Justice-As-
Sovereignty within the international legal system and the continued domi-
nance of the local rule of recognition (i.e., effective control) as traced from
Lotus.

The chain of cases considered demonstrates how the structure of the
state finds protection in a local rule of recognition (i.e., effectiveness) that
acknowledges legitimate international law where it is compatible with
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foundational social convention. These cases also demonstrate the domi-
nant default position of social convention in determining how the dialec-
tic between processSiprinciple translates into dispositive international legal
practice. Lastly, it illustrates that, as part of the refinement of process in the
face of evolving critical principle, there has been an erosion of the power of
the dominance of social convention. As the status of legal arguments from
aetiological-norms becomes more determinative, the essence of sovereignty
as the source-point for practical reason in international law proceeds on
its scale of forms to encompass a new sense of its own legitimacy; one that
includes critical principle. But this has not yet been fully institutionalized.
Process still controls the core dialectic.

Overall, the Court can still not allow the essential nucleus of Justice-
As-Sovereignty and its SPP of effectiveness as a local rule of recognition to
yield to even the most critical jus cogens principle. To do this would place
the Westphalian Equilibrium, and the stability of its society, at risk. But,
as we will see in the next chapter, Hume’s concept of law, its institutional
governance structure, and the SPP of progressive codification will continue
to more fully engage the process%iprinciple dialectic, applying continued
pressure to Justice-As-Sovereignty.
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Hume’s philosophical-policy provides a dynamic definition of governance drawn
from social convention that is neither as static nor as demanding in terms of
enforcement as is normally assumed within a positivist conceptualization of a
legal system. Instead, governance through process-norms allows many different
levels and complexities of sanctions to be judged equally as international law, with
the sole criterion that they ensure the process of cooperation. For Hume, inter-
national governance is an evolving set of prelegal and legal sanctions measured
by the amount of institutional practice needed for the persistence of convention
in the face of growing social complexity. This makes sovereignty a creature of
the systematic policy precept of progressive codification as the rule of adjudica-
tion within Hume’s concept of law. Next, the legal design extrapolation describes
international law in terms of a multistage model for the balancing and rebal-
ancing of processSiprinciple. Lastly, case analysis provides evidence that Hume’s
philosophy-policy illuminates legal practice to a degree positivism cannot.

I. Hume’s Logic of Concepts: Governance
on a Scale of Forms
Superficially, there is a theoretical disagreement between Emer de Vattel,

who suggests that basing international law in human choice and the con-
sent of states precludes the existence of a substantive theory of natural law,
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and Hugo Grotius, who relies on a fundamental theory of natural law to
frame his argument about jus gentium. But, on a deeper level, both attempt
to transcend Vitoria’s dilemma by suggesting that, for a secular version of
international legal governance to bring universality and certainty, it must
be based upon the consent of states. Vattel designates his argument as a
“voluntary and positive”! argument for international law, where the only
perfect right is sovereignty, a perfect right being defined as that on behalf
of which, all nations agree to act. Grotius builds his argument for univer-
sality in the common practices of states on the contention that interna-
tional legal practice reflects something “necessary and natural”? in human
reason.

Vattel and Grotius fundamentally agree. Both prescribe a positive theory
of state consent as the foundation of law or governance in the international
system. Both argue that international law is based on a essential norm of
sovereignty that limits the law to that to which states consent. They may dis-
agree as to the degree to which consent has a metaphysical foundation, but
they agree that the positive law of states is derived from an assumption of
sovereignty defined, not in social stability, but in the presumptive, express,
or tacit agreement of states as moral persons in interstate relations. By pro-
moting a theory of positive consent as the core of international law, both
discount the importance of metaphysics or natural law. Vattel, writing after
Grotius, was able to drop his predecessor’s theory of natural law altogether,
without greatly affecting the basic argument for a jus gentium regulated by
justice-as-consent.

But building governance institutions on an international law of consent,
is problematic. In addition to the many issues inherent in the ideas of tacit
and presumptive consent,® a focus on law by consent erases the normative
supports and the metaphysical context of international law. It eliminates the
standards necessary to analyze why a state or states may, or should, con-
sent to one governance arrangement rather than another. It also loses any
normative justification for sovereignty as that norm that maintains interna-
tional cooperation. If consent is the measure of the law, then sovereignty can
be compromised in the name of choice. Grotius’ effort to reinforce consent
with natural law is an effort to create a remedy for this problem. But his
effort collapses into consent as a positive act, significantly unsupported by
any other normative motivation or systematic justification.*

Hume’s philosophical-policy and legal design, with its unique perspective
on sovereignty, avoids a dependence on consent as a basis for governance.
Hume’s idea of natural law uses social convention as a positive manifesta-
tion of humanity’s normative passion for society. His definition of natural
law integrates local empirical practice with a universal metaphysics of pro-
cess, creating a prerequisite for the validity of any act of consent in Justice-
As-Sovereignty. Consequently, Hume’s idea of governance is not defined by
what states will consent to, but by what promotes the persistence of social
convention and the social order it creates through Justice-As-Sovereignty at
the Westphalian Equilibrium.
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Justice-As-Sovereignty is a direct outgrowth of Hume’s metaphysics for
property. Social convention, unlike mere custom, exists to stabilize property.
However, the measure of stability is not conscious preference or consent.
Hume’s normative standard is the utility of that allocation to the persistence
of social convention as a manifestation of the absolute presupposition of the
human passion for society. This is the metaphysical imperative behind prop-
erty law that grants one legal scheme more “moral” and “legal” value than
another. Here, Hume differs from Grotius, whose theory of property relies
on positive consent supported by a concept of natural law that contains no
inherent or necessary metaphysical standards. Like his idea of international
practice, Grotius’ theory of property provides little in addition to an empiri-
cal idea of consent as the measure of the law.’

For the very nature of man, which even if we had no lack of anything would
lead us into the mutual relations of society, is the mother of the law of nature.
But the mother of the municipal is that obligation which arises from mutual
consent; and since this obligation derives its force from the law of nature,
nature may be consulted, so to say, the great-grand-mother of municipal law.
The law of nature nevertheless has the reinforcement of expediency.®

Hume’s philosophical-policy and legal design describes governance as the
institutional phase of a process of evolving levels of sanction. This scale of
forms suggests a more complex understanding of international law as a pro-
gressive effort to continually create the global governance structures neces-
sary to a changing sense of international Justice-As-Sovereignty. Within the
conceptual logic of Hume’s philosophical-policy, the pillars of international
law are contained by, and channeled toward, the progressive support of
social convention as it continually seeks social stability.

Within a Humean framework, an expression of consent is secondary and
not strictly positive. Like all the terms of law, it is considered a product of
the processSiprinciple dialectic. Consent then becomes a dynamic concept
built on a metaphysical framework created to support a continued refine-
ment of conventional international relations under Justice-As-Sovereignty.
This includes, for example, concepts of promise and promise-keeping that
are the moral foundations of the international law of treaty.

With a normative focus on the dialectic between processSiprinciple,
Hume offers a dynamic and normative foundation for law and its gover-
nance structures that can adapt institutional forms depending on changes in
requirements for international social cooperation. Hume argues that social
convention is normative practice backed by a definition of justice, which not
only can exist without consent, but must be a prerequisite to any form of
promise or expectation of performance in positive law.”

Consequently, Hume’s philosophical-policy creates a stable and fully
realized prelaw environment where approbation and justice exist before
consent, the institutionalization of policy norms, or their codification as
rules of law. If there is a preexisting stability of norms and an established
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coordination equilibrium before the advent of positive law (i.e., legal con-
sent), then the concrete transition process is already metaphysically config-
ured, as its “rules” of behavior have been tested and maintained as social
conventions.

Hume’s concept of law assumes that the institutionalization of gover-
nance, after contract-by-convention, establishes a formal legal system based
on the conventional root of the passion for society and its process-norm of
sovereignty. However, institutions also support the rise of critical principle
and its contribution to a full-blown processiprinciple dialectic. This makes
Hume’s concept of law dynamic because it changes and evolves in order
to adapt governance and Justice-As-Sovereignty given balance within the
core dialectic. In effect, the process model of Hume’s concept of law, identi-
fied in chapter 2 has at least two stages or configurations given the initial
dominance of process followed by the growing influence of critical principle
in making public choices. If the international legal system is to be acknowl-
edged in its full metaphysical and practical complexity, we need, not just a
rule of recognition as we saw in the last chapter, but a rule of adjudication
that sets process standards for decision-making that validate preexisting
social convention through Justice-As-Sovereignty. This is achieved by the
systematic policy percept (SPP) of progressive codification.

As the scope and complexity of society increases and municipal systems
become stable and attempt to order international affairs, international soci-
ety evolves sanctions of approbation, justice, and, finally, “political society.”®
On the municipal level, these sanctions provide a solution to the prisoner’s
dilemma (PD) that supports collective action within the state. These sanc-
tions are consequently created in the form of a centralized enforcement
mechanism to solve the PD, gain “effective control” of territory, and estab-
lish peace and order.

On the international level, within the context of a coordination game, the
strategic demands are different and require other governance arrangements
in support of Justice-As-Sovereignty. Specifically, if the PD was the strategic
reality of both municipal and international law, as it is assumed to be within
the Hobbesian model, the transnational state of nature would still exist and
preclude the centralization and enforcement institutions necessary for the
existence of international law. When an international system has an anar-
chic environment and a global PD to solve, the only governance that can be
considered legal is governance derived from an integrated and centralized
sovereignty. This forms Hobbes argument that government is what “holds
men in awe”’ and creates a single, central, top-down governance structure.
Without this idea of law as command from central government, governance
does not exist in terms of collective action that can overcome a PD. This
makes what we now call international law suspect in terms of its status as
law, if not its necessity.'°

Hume’s philosophical-policy does not require one specific and hierarchi-
cal governance solution to find international property stabilization equi-
libria within a coordination game. Rather, Hume’s concept of law rests on
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constantly refining governance solutions with varying degrees of sanctions.
Because of the background conditions of Lewis’ coordination games, we do
not require a centralized enforcement regime to establish initial coordina-
tion of international society; nor, indeed, to have a well-developed sense of
international justice. Even before the full institutionalization of an interna-
tional “political society,” approbation and Justice-As-Sovereignty create a
dispute settlement compliance regime that is a decentralized means to find
and secure an international coordination equilibrium based on social con-
vention. In effect, Hume’s legal design endows the international strategic
situation with much more metaphysical complexity than either Grotius or
Vattel do and more institutional flexibility than Hobbes grants.

The Westphalian Equilibrium was founded on the support of a dynamic
set of constituent municipal governments that solved their collective action
problems, and whose requisite stability supplied enough “awe” so that inter-
national governance could be less centralized and still persist. Unlike a non-
cooperative PD, the act of seeking a coordination convention or equilibria is
consciously in the interests of all. So when a new state is granted sovereignty
through legal recognition by the international community, it has already
agreed to Justice-As-Sovereignty and the conventions of the Westphalian
Equilibrium as the “prominent solution” to global social stability. A new
state has no rational interest in alienation from this conventional equilib-
rium but will work within it, even when it proves burdensome.!!

Overall, the idea of governance provided by Hume’s logic of concepts has
a number of philosophical connotations and levels of possible complexity,
depending on which of the multi-equilibria of evolving convention is cho-
sen to represent justice-as-order for the international system. For Hume’s
philosophical-policy, international law is not created to contain or express
state power, but to stabilize property on a global level, ensuring interstate
coordination and the international social order sought by human passion.
Maintaining the Westphalian Equilibrium through Justice-As-Sovereignty
means coordinating the many municipal governments with transnational
legal rules and institutions, and producing a dynamic international society
that changes with its context to continually encourage peaceful social, com-
mercial, and political interaction while honoring the sovereign equality of
each and every participant.

As rules of recognition abate uncertainty, a rule of adjudication abates
inefficiency in the legal system by “empowering individuals to make author-
itative determinations of the question whether, on a particular occasion, a
[substantive] rule has been broken.”!? Within the context of Hume’s concept
of law, this means granting the authority to judge the pace and application
of substantive rules as the balance shifts between processiprinciple in the
course of the progressive codification of international law.

With the creation of dispositive law from social convention, which hap-
pens with the advent of transnational political society and contract-by-con-
vention, Justice-As-Sovereignty is progressively codified in reaction to the
growing validity of critical principle in the law. Using the policy and legal
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processes of emerging governance institutions, social convention grants
power to adjudicate in order to maintain its status within the system. This
establishes the capacity of international society to make justice, as a process-
norm, more than just something people ought to obey, or do obey out of the
pattern of their unconscious expectations and actions. Progressive codifica-
tion, as a rule of adjudication, gives Justice-As-Sovereignty conscious legal
validity in the normative utility of its persistent rendering of peace, order,
and good governance for international society.

The municipal level of social organization focuses on the integration of
social convention by a coercive enforcement system that requires compli-
ance. But within an international governance system, this is not necessary.
With distinct institutions and a tangible and organized policy process to
progressively codify the law, the transnational level of social organization,
in its own way, addresses the requirements of the passion for society. It
also, addresses the ongoing dialectic between processiprinciple through the
persistence of Justice-As-Sovereignty, as the core process-norm of Hume’s
concept of international law.

Building on the imperative for effective sovereignty as the key to the local
rule of recognition, a more complex legal system requires a more complex
metaphysics. Procedural rules also must deal with the disposition of prop-
erty over which no one has effective control. This, in turn, implies a need
for the process-norm of Justice-As-Sovereignty to be further refined by a
system of adjudication for international law. This system must efficiently
design, set, and encourage compliance with basic rules for the “occupation,
prescription, accession, and succession” of property between states, and for
the “promise-keeping” that makes transfer by consent work and, simultane-
ously, implies a moral, if not legal, obligation.'?

Initially, in a decentralized legal system, this adjudication process will
rely on ideas such as good faith, transfer by consent, and promise-keeping
as core precepts.'* Adjudication procedures, in this way, build on “effec-
tive control” of territory by encouraging any and all interstate contract
that increases a state’s obligation to reciprocal behavior, concurrently pre-
serving the Westphalian Equilibrium and the state’s sovereign space while
adapting to the shifting mix of process%iprinciple created by governance
institutions.

The procedural rules of adjudication, built on informal social conven-
tion, will create international social conventions of a diplomatic type. A
Humean diplomat expects that the circumstances of justice will define the
law. As those circumstances change he will work to integrate the changing
forms of substantive and procedural law into an ever-more refined and dis-
tinct international rule of law. A Humean diplomat would be ever-mindful
that justice is utility, defined in this case by the process-norm of sovereignty,
and would recognize that space between international actors is critical to
the maintenance of coordination at the established equilibrium. The pro-
cess of coordination is a normative end-in-itself, and therefore the system
of adjudication created to represent this dynamic process must empower it
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as it evolves levels of sanctions to match the requirements of international
social complexity.

Within this dynamic, Justice-As-Sovereignty establishes formal interna-
tional law from informal social convention in order to create synthesis snap-
shots, for the confluence of dialectics represented by the SPPs, that create a
legal design reinforcing that social convention. Moral compliance as a prod-
uct of social convention is not, as in a noncooperative context, a matter just
of coercion, but is created by the common sense imperative to coordinate
oneself on the established equilibrium. As long as the coordination equilib-
rium remains intact, the concept of Justice-As-Sovereignty represents both a
state’s internal and external affairs in a dynamic synthesis of law.

Hume’s philosophical-policy creates an argument for governance where
some degree of sanction is necessary to the end of the cooperative practice
that insures international society. But it allows for degrees of sanctions and
a more decentralized compliance process that can rely, in response to grow-
ing complexity, on moral approbation, Justice-As-Sovereignty, or the institu-
tions of government with the “artifice” of bureaucrats and judges.

A critical element of this environment is the continually evolving nature
of the law and the prerequisite imperative for social convention to adapt to
the dynamic complexities of international social life. Because of this, the SPP
for sovereignty as governance, is located in the tendency of the international
concept of law to generate a rule of adjudication defined by progressive
codification. Governance structures translate social conventions and their
process-norms, as well as both contextual and critical principles, into black-
letter law, operationalizing philosophical norms by legal practice. This is
achieved through the evolution of what Hart calls “rules-of-adjudication,” !
or procedural rules recognized by society as the legitimate process by which
disputes about ideas are eventually settled in valid law. The objective at each
level of social complexity is for sanctions to preserve social convention by
creating coordination, then justice, and then institutional governance. This
ensures that both the municipal and international tiers of social organiza-
tion have a stable pattern of metaphysical refinement given the dialectic of
processSiprinciple.

From a Humean point of view, the stability of social convention on the
municipal level, through the sanctions of municipal government, allows the
initiation of coordination at the international level of organization. Once
begun, the evolution of global governance at the international level rein-
forces both its own social convention and that of its municipal counterpart.
This creates a stable two-tiered system allowing for progressively more com-
plex global governance institutions.

Overall, the process of governance is one of finding a synthesis between
a state’s sense of its domestic and foreign sovereignty. The process requires
setting rules of international adjudication that support international social
convention without interfering with municipal stability and social order.
However, with the advent of Hume’s international “political society” and
contract-by-convention, the potential for a full engagement of the dialectic
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between processSiprinciple exists. Because social convention finds critical
principle disruptive, it not only fails to support it, but discourages it, slow-
ing progressive codification.

But with the creation of legal institutions that can process critical prin-
ciple as well as social convention into law, the possibility of a legal design
synthesis snapshot containing both process- and aetiological-norms exists.
As the process-based core of sovereignty evolves, it establishes a progressive
governance teleology.'® It originates in the unconscious creation of social
convention, moves to a focus on a cooperative process-norm of justice,
and finally creates a transnational policy framework within contract-by-
convention that supports a continuing dialectic, between process%iprinciple,
through public policy argument and legal design.

This teleology produces a progressive scale of forms within international
law moving from contextual “civilized” principle to customary law to treaty.
Each of these sources of law employs moral precepts as, first, legal prin-
ciples, then legal norms, and then dispositive rules in law. This multilevel
refinement process is part and parcel of the metaphysical scale of forms, that
is, international law expressed as practical reason. The SPP of progressive
codification makes international governance a continuing means to the end
of social order.

The role of the law as ultimate stabilizer for each level of social organiza-
tion makes it imperative that the law actualize, through rules of adjudica-
tion, its capacity to create order through valid action, rendered and applied
universally in order to establish certainty of expectations. The trust engen-
dered by the progressive codification of law and the growing complexity
of governance institutions allows the metaphysics of social order within
Hume’s philosophical-policy to encompass an ever more complex concept
of sovereignty.

Trust in a rule of adjudication allows a governance structure to legiti-
mately and continually define the law. Within international law, this means
elevating principle as a source of law, to a custom, and customary law to a
treaty, through a recognized legal process that gives the progressive codifica-
tion of the sources of international law legitimacy in the eyes of international
society. As the adjudication process is forming in response to the interaction
of social convention and the complexity of the material world, the system is
best characterized, not as a Hobbesian world of power and self-interest, but
as a Humean world, focused on the growth and persistence of international
society, the stabilization of property, and the idea of progressive codification
under the process-norm of Justice-As-Sovereignty.

Unlike power, which is a zero-sum good where one person’s gain is
another’s loss, property stabilization as a synthesis solution is in everyone’s
interest. Whatever one possesses by habit, then convention, then by codi-
fied law is more secure than relying on another’s preferences with resulting
vulnerability. Humean governance focuses on the universal human passion
for society, the limited generosity of international agents, and the stabilizing
influence of political society, given its circumstances of justice.
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Within Hume’s philosophical-policy, the state is not an end-in-itself, but
an instrumental means for stability and a receptacle for the complex meta-
physics of sovereignty on both the municipal and international level of the
global legal system. As a social construction, the state seeks coordination to
stabilize territory and possessions given the circumstances of justice as the
point of departure for the progressive evolution of the international legal
system. Hume’s concept of law does not describe self-interested states seek-
ing power, trying to replace an anarchic state of nature with a centralized
civil state in one, risky, all-or-nothing act. Rather, governance is realized,
over time, on a scale of forms, through the dialectic of process%iprinciple
that is operationalized in varying levels of municipal and international
adjudication.

Because of the imperative of progressive codification as a rule of adju-
dication, Hume’s philosophical-policy and legal design is helpful in under-
standing the process-norm of sovereignty as “first possession” of territory
necessary to the initial stabilization of international society. Governance
also has utility for the continued persistence of Justice-As-Sovereignty
through legal support for transfer by consent and promise-keeping, which,
combined with initial stabilization, is defined by Hume as the “three laws
of convention.”'” The creation of public policy and legal design arguments
through contract-by-convention thereby allows the concept of sovereignty
to be philosophically and practically refined given the complexity of inter-
national society. In this progressive codification, promise-keeping, and the
laws of private and social contract on which it is based, humanity is further
conditioned for coexistence where transference by consent and stability of
property have already been established.

The invention of the law of nature, concerning the stability of possession,
has already render’d men tolerable to each other; that of the #ransference
of property and possession by consent has begun to render them mutually
advantageous: But still these laws, however strictly observ’d, are not sufficient
to render them so serviceable to each other, as by nature they are fitted to
become.!?

Each level of governance is created in response to the progressive evolution
of the moral/legal motive for society that, as the absolute presupposition of
Hume’s argument, must adapt on a scale of forms to changing social circum-
stance in order to persist. The motive of social order, in this way, responds to
social complexity through the adaptation of governance institutions. Change
is based on human experience and the repetition of a signaling system that is
first sanctified by moral approbation, then justice, and is codified by promise
and the law of contract through contract-by-convention.

They are the conventions of men, which create a new motive, when experience
has taught us, that human affairs wou’d be conducted much more for mutual
advantage, were there certain symbols or signs instituted, by which we might
give each other security of our conduct in any particular incident. After these
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signs are instituted, whoever uses them is immediately bound by his interest to
execute his engagements, and must never expect to be trusted any more, if he
refuse to perform what he promis’d.'’

When each individual perceives the same sense of interest in all his fellows, he
immediately performs his part of any contract, as being assur’d, that they will
not be wanting in theirs...Afterward a sentiment of morals concurs with inter-
est and becomes a new obligation upon mankind. This sentiment of morality,
in the performance of promises, arises from the same principles as that in the
abstinence from the property of others. Public interest, education, and the
artifices of politicians, have the same effect in both cases.?’

Hume argues that a duty “supposes an antecedent obligation.”?! The
reciprocal nature of the duty%iobligation dialectic creates both an obliga-
tion in promising and the subsequent trust in one’s duty to keep the prom-
ise. “Now ‘tis evident we have no motive leading us to the performance
of promises, distinct from a sense of duty.”?> The moral quality of action,
and not centralized enforcement mechanisms, ensures its persistence, espe-
cially during transitional periods when the integrity of coordination is most
threatened and choice more uncertain.

For Hume, promise-keeping is, first and foremost, a social convention, one
that would be neither intelligible nor invoke an obligation without its meta-
physical foundation in sentiment, human action, and the moral obligations
so generated.?? The background of social convention and the process-norm
of Justice-As-Sovereignty grants international promising its validity and its
value as a representation of the public interest or utility. Social convention
further depends on sovereignty’s inherent signaling system, which sanctions
a “proper” point of coordination while it creates a moral obligation through
the act of making a promise and engendering the trust that those promises
will be kept. A role for promises and trust is a necessary component for any
rule of adjudication and for any set of governance conventions aspiring to
set the terms of an international coordination equilibrium, whether status
quo or to create change.

Whenever “a sentiment of morals concurs with interest, and becomes
a new obligation upon mankind,”?* stability is increased and the risk of
changing equilibria is lessened. “A promise creates a new obligation,”?’
argues Hume, and this supposes that “a new sentiment™ has arisen and been
codified in that promise.2® Passion, as a basis for the stability of social con-
vention, can be traced up the scale of forms in terms of layers of governance
sanctions and becomes a component of the effort, not only to stabilize the
status quo, but to create and confirm alternatives to it. The rule of adjudi-
cation is critical in this process as it segregates the valid and relevant law
that supports Justice-As-Sovereignty. It also establishes the collective action
policy necessary to maintain what Krasner calls “interdependence sover-
eignty,” or “the ability of public authorities to regulate the flow of informa-
tion, ideas, goods, people, pollutants, or capital across the borders of their
state.”?” The obligations and duties created by international governance,



“Progressive Codification” [17

given its rule of adjudication, support the persistence of social convention
in the public interest by setting expectations of trust that buttress social
stability at both municipal and international tiers of organization, while
they provide the essence of legal certainty and universality.?® This certainty
in application of the local rule of recognition also requires that trust not
only exist internally to the state, but externally in its relationship with other
states, especially in the form of the negotiation and agreement to treaty as a
source of international law.

The laws of social convention are, in this way, realized by the reinforce-
ment of both morality and law as these evolve more and more effective sanc-
tions for treaty compliance. The evolution of the law from social convention
carries with it the idea that law and policy are both processes that find
their purpose in the persistence of society itself (i.e., those conventions that
empower the human need for community). Political society, government,
or less coercive governance structures allow for the creation of law not just
in a positive sense, from practice, but, in a moral-metaphysical sense, from
the imperatives of sentiment and the obligation of making and keeping
promises.

Since the persistence of social convention in law requires both prom-
ise and trust, no player wishes to be in a position where they “must never
expect to be trusted any more.”?’ This type of alienation, especially when
backed by the sanctions of justice and legal governance, is a sad fate for any
agent assumed to be primarily social. In fact, the full progressive codifica-
tion of the new law of international contract, which is an expression not
only of contract in a private sense but of social contract and the public law
necessary to regulate it, is not only the culmination of one sense of social
convention, but the point of origin for a much more complex policy space
than positivism allows.

The basis for this complexity, given the SPP of progressive codification,
is the dynamic balance between process%iprinciple that requires sanctions
and rules for the persistence of Justice-As-Sovereignty. As social convention
is refined on a philosophical scale of forms, it battles the inherent insta-
bility of the shifting balance of processSiprinciple as society grows in size
and complexity. But Hume’s philosophical-policy and legal design assumes
that the correlative evolution of levels of sanctions and layers of convention
can address this conflict through reliance on the progressive codification of
Justice-As-Sovereignty.

As we know, Hume’s argument for natural law assumes a dialectic between
process and principle that gives the former priority as the primary means for
the creation of moral, legal, and political imperatives within the international
system. Critical principle, unlike contextual principle, has value independent
of social convention. Demoted to secondary status within Hume’s concept of
law, it is only accessible within the system after the creation of governance
institutions that can process them. Progressive codification, through formal
legal institutions, allows for procedures that grant critical principle the pos-
sibility of legitimacy through the policy and legal design process.
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The evolution of convention and its process-norms are the initial and the
primary means for the evolution of both procedural and substantial rules in
society. Initially, convention as the evolution of order from habit and custom
was the sole means for the creation of society at the international level, up
to the point where governance institutions and an international policy space
become possible. With legitimate institutions and laws based on prior social
convention, the possibility of a substantive ethics with a reflective or criti-
cal law, emerges in full dialectic with the procedural ethics and law of the
process-norm of Justice-As-Sovereignty. The role of the rule of adjudication
is to assign procedures, through progressive codification, by which substan-
tive rules are created. Within Hume’s argument, the status of principles as
the substantive ends for the policy and legal process is downplayed, because
of their proven propensity to disrupt the social order. Nonetheless, Hume
provides for a dynamic system based on a natural law that anticipates the
slow synthesis of contextual and critical principle with preexisting process.

Social convention has the capacity to absorb a plurality of values, cul-
tures, and religions by focusing on the process of coordinating society and
giving it order rather than any particular substantive or principled end. In
this way, social convention trumps critical principle as a source of morality
and as a foundation for the evolution of Hume’s international legal system.
The focus on positive practice and its concern for effective cooperation cre-
ates a metaphysics where the procedural means becomes the preferred route
for the evolution of moral and legal rules and the legal systems’ “end-in-
itself.”

However, with the creation of governance institutions in international
political society, the previous inhibited status of critical principle finds a new
policy channel for expression. In international forums of political debate,
the jurisprudence of tribunals creates policy and legal rules that include dis-
tinct substantive-critical principles. Aetiological-norms or critical principles,
unlike contextual principles, arise from reason rather than the passions,
and support the transcendence of context and circumstances in the name
of a priori ends. These invigorate discourse as alternative, nonconventional
points of coordination or new equilibria for international coordination (e.g.,
jus cogens principles).

Justice-As-Sovereignty must adjust and, through its SPPs, synthesize the
full potential of both process and principle inherent in the core dialectic.
This is accomplished through a reordering of its synthesis priorities, so that
justice gains complexity with a growing and more codified legal system.
But the process also demonstrates the disruptive quality of critical principle
because its substantive ends can only be sustained if decision-makers are
willing to transgress process in order to uphold them. Critical principle is
focused only on its substantive end, necessary to the character of the prin-
ciple, as opposed to the validity or stability of the coordination process or
its equilibrium. As Hume’s logic of concepts suggests, the risk of disturbance
to social convention is greatly increased with the introduction of critical
principle into the policy space.
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As de facto possession becomes de jure through the application of the
laws gleaned from social convention and their progressive codification, the
rise of critical principle becomes the most considerable legal design threat
to the peace and order of society provided by social convention. Justice-As-
Sovereignty, although able to counteract the size and complexity problems
inherent in the evolution of social convention, achieved dominance because
critical principle was inhibited by the power of social convention to create
order and stabilize society.

Because critical principle has been demoted to a secondary source of
norms, at least until governance through political society or contract-by-
convention arises, social convention has flourished with a relatively simpler
idea of sovereignty. Critical principle is an external threat because, unlike
size and complexity inherent to the passion for society protected by Justice-
As-Sovereignty, critical principle requires rebalancing the reason'ipassions
dialectic in favor of the former, which erodes the absolute presupposition
of Hume’s concept of law. Critical principle exists to measure social con-
vention and change it. It provides a distinct and dialectic source of moral
approbation, justice, and law that can both transcend and judge process, but
also has the imperative to do so.

The evolution of a rule of adjudication based upon the SPP of progres-
sive codification creates governance institutions from an initial, established
point of coordination chosen from a number of possibilities, such as the
selection and maintenance of the Papal System as an international coordi-
nation equilibrium. The stability of this definition of international society
is maintained first within the social convention of Justice-As-Sovereignty,
and, second, by dispositive law with the advent of formal governance insti-
tutions. At some point, however, a status quo equilibrium may no longer
command the allegiance necessary for its persistence. Then local interaction
on another alternative coordination equilibrium may begin to gain force.
Through signaling and other interaction dynamics, an alternative point of
coordination may gain the sanction of approbation as an alternative defini-
tion of justice.

The alternative may be another process-norm that has been acknowl-
edged as more effective at maintaining stability in international society. If
so, then the gradual defection from the status quo norm and movement to
the alternative will be disruptive but less violent and therefore less trouble-
some. But the alternative might also be based on an aetiological-norm or
critical principle, for example, when equality called for desegregation of
the United States in the 1960s. Internationally, disruption would follow the
full elevation of universal jurisdiction as an erga omnes obligation or the
classification of the precautionary principle as jus cogens. In these cases, the
transcendence of the established process by critical principle rather than a
process-norm is more disruptive to the status quo. In what could be a revo-
lutionary scenario, the environment of trust and promise-keeping created by
conventional process may not be enough to halt the serious interruption of
social cohesion.
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In either case, but especially with the evolutionary replacement of one
process-norm with another, the same conventions of promise-keeping and
trust will be used to lessen the risk of defection from one equilibrium and
allegiance to another. In effect, Justice-As-Sovereignty can be rebalanced to
adjust through the reorientation of its metaphysics; its SPPs. The task of the
governance system is to maintain the persistence of Justice-As-Sovereignty,
making changes with as little disruption to the social order of the society as
possible.

It may not be possible to manage these critical principles so that they
cause minimal disruption, but a convention-based international system will
try nonetheless. The imperative of a process-based system of convention is
to make any transition to an alternative equilibrium as stable as possible.
This is of less concern when one process-norm is replacing another as a
theory of justice for the coordination of social order. All process-norms are
based on procedural rules of reciprocity and support the background condi-
tions of social convention, as this is beneficial to both the status quo and
alternative equilibria. The intransigence of social convention is in the human
predisposition to think that there is no aetiological imperative to replace a
process-norm and no reason to override a stable systemic process that is
generally necessary to social persistence.

Critical principle, on the other hand, has its aetiological character in
either want- or ideal-regarding ends that do not necessarily benefit from the
existing system of coordination protected by social convention. The impera-
tive of a critical principle is to realize its end, and this may very well require
the disintegration of the status quo process. For example, the Protestant
Reformation required the dissolution of much of the property and moral
priority of the International Papal System for the realization of its ends.

In the case of the critical principles driving the Reformation, this revolu-
tionary shift was too fast for the Papal equilibrium to protect itself and it
was not until the end of the Thirty Years War that the circumstances of the
peace created an alternative possibility for the rise of process to replace criti-
cal principle as the core of the Westphalian Equilibrium. This new point of
coordination for the international system, because it indicated the replace-
ment of critical religious principle with neutral process, evolved over many
decades, struggling with and adjusting to uncertainty and a lack of univer-
sality. In the end, a new point of departure for international governance
was created. A new coordination convention, Justice-As-Sovereignty, came
to be valued both physically, by creating stability and order out of war, and
metaphysically, by focusing on the normative priority of process that could
accommodate a pluralism of critical ends at a local level.

Whatever level of centralization or complexity the international gover-
nance structure may now have, Hume’s philosophical-policy draws a firm
line for the law’s point of origin. Specifically, within Hume’s philosophi-
cal framework, codified law originates with contract-by-convention (i.e.,
governance institutions). Although legal norms may have roots in social
convention or critical moral principle, it is through the advent of contract-
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by-convention and a formal rule of adjudication as progressive codification
that the power of the dialectic between processiprinciple is engaged. Only
at this point in the evolution of sanctions are rules and rights institutionally
codified by the governance structures set up to operationalize them.

Since Hume’s natural law is a process-based conception where aetiologi-
cal principles are the slaves of the passions, in order for critical principle
to compete it needs a government and a legal design space. Practically, this
requires the evolution of social convention to stabilize the fundamental
social predisposition of humanity. With approbation, justice, and the arti-
fice of politicians established, natural law as regulative moral principle can
then move from the status of personal moral principle to collective legal
principle, then legal norm, and then legal right or rule dispositive in specific
cases.”

Hume’s concept of law establishes social convention as the foundation
for both municipal and international legal constructions and the core unit
of all progressive codification on all levels of social organization. Therefore,
social convention and the legal process-norm it renders have a distinct
moral weight and persuasive advantage in legal and political argument.
They reflect the point of departure for social evolution itself and set the
expectations of individuals and collective entities for the evolution of the
system, even before the advent of conscious governance.

With the advent of legal governance as the ultimate layer of sanction for
the stability of the international system, the focus of governance institutions
becomes the SPP of progressive codification and the creation of a system
of adjudication that can regulate the synthesis of processiprinciple so that
Justice-As-Sovereignty can persist. This synthesis will have conscious con-
tract in policy choice as an additional tool for the progressive codification of
international law. The codification of contract as promise in treaty law can
further stabilize the obligations and duties connected to the establishment
of trust within a social milieu protecting the coordination equilibrium while
seeking the essence of Justice-As-Sovereignty on its scale of forms.

From this exposition of the progressive codification of social convention
in governance, Hume’s legal design leads us to expect that the origins of
treaty law lie in decentralized moral obligation, public duty, and a definition
of promising that sets expectations and establishes trust. The metaphysi-
cal elements of real consent or the importance of the social conventions of
promising in the decision of a state to negotiate toward the establishment of
better relations are emphasized by his logic of concepts. The first manifesta-
tion may be through informal, then diplomatic contact, then by negotiations
moving toward a set of arbitration conventions.>! Eventually, more formal
legal agreements on specific topics, suggested by the need to stabilize social
convention, will gain consent, and obligations to these promises will accrue
set expectations about what a state’s legal interests are and how its sover-
eignty is defined.

The voluntary actions of states, in the approbation stage of social con-
vention, is policed in a trial and error method as part of the “civilized” or
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diplomatic behavior of states. Focusing on the particular process-norm of
Justice-As-Sovereignty, more formal, private promise-keeping becomes avail-
able as a tool of legal design. With contract-by-convention, full codification
of promise in public contract eventually produces a contract regime for the
creation and persistence of “legitimate” treaties.?? Progressive codification as
a rule of adjudication, not only charts the evolution of treaty from custom
and custom from principle but also explains why large and complex multi-
lateral treaties only become possible when built on a substructure of more
private (i.e., state-to-state) promising and the trust that evolves, convention-
ally, from this experience with smaller and less complex bilateral relations.

Many conventions that cover substantial groups or populations are built
up out of dyadic or very small number interactions....Most of the conven-
tions Hume and Lewis discuss...are built out of dyadic and small-number
interactions.??

Procedural rules of recognition and adjudication evolve within a state
and secure municipal society by progressively compensating for growing
size and complexity. The evolution of such procedural rules for the interna-
tional system will ultimately depend on the corresponding response of its
governance systems to progressively more complex roles for law in the sta-
bilization of international society. With contract-by-convention, the institu-
tions of governance and the parameters for negotiation become possible. At
this point, treaty is added to principle and custom, as sources of legal rules
codifying social convention. Simultaneously, the process-norm of Justice-
As-Sovereignty grants legitimacy to the consent of a state, its obligation to
promises, and its duty to keep those promises within codified bilateral and
multilateral treaties.

During this evolution, the practice of states as supported by Justice-As-
Sovereignty will focus on consent as a manifestation of promise and an
expression of the process-norm of justice. The principle of consent in sup-
port of convention, however, should not be mistaken for a critical principle.
Although many international scholars characterize the pertinent governance
principle as consent defining justice,** Hume’s philosophical-policy defines
justice in terms of social convention, where the instrumental value of con-
sent as a contextual principle is reduced to that required by said social con-
ventions for their persistence. Justice-As-Sovereignty is not dependent on
consent, but vice versa.

This is confirmed in the creation of an international strategic environ-
ment where the physical payoffs of choice are undergirded by a metaphysi-
cal system of obligations, duty, and trust, created by the imperative for social
stability to support Justice-As-Sovereignty and its underlying conventional
process. Real consent and the duty to perform promises has long been a core
concept in international law. Pacta sunt servanda® is also a core element of
Hume’s philosophy.?® This contextual principle of treaty law has meaning
only to the extent that it is built on the preexistence of social convention;
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it also contains a moral obligation because it empowers the passion for
stability in the persistence of Justice-As-Sovereignty as it faces an ever-more
complex and evolving international society.?”

Within Hume’s concept of law, treaties, as creatures of social convention,
should be judged by the process-norm of Justice-As-Sovereignty, which will
initially emphasize in dubio mitius or that interpretation of the treaty most
favorable to the stability of the Westphalian Equilibrium.3® An international
system of Humean convention should also be anticipated to protect Justice-
As-Sovereignty and its coordination equilibrium in terms of a liberal system
of treaty reservations. Assuming that most reservations are about critical
principle, a liberal system of reservations is recommended® because the pri-
ority for Justice-As-Sovereignty is wide subscription to a treaty, or its point
of equilibrium, not the vindication of particular substantive ends. With a
metaphysical focus on the stability of international society, a more open
system of reservations encourages participation and submission to the rules
and expectations of the international system. Here the substantive quality
of that cooperation is of less importance to the maintenance of coordination
and can await more mature governance institutions.

Overall, the governance process, within Hume’s philosophical-policy and
legal design, has an adjudication rule of progressive codification that char-
acterizes international law as a more dynamic system of governance pos-
sibilities than positivism allows. Hume’s paradigm also grounds a state’s
consent in metaphysical standards supplied through the SPPs of Justice-As-
Sovereignty, and motivated by the absolute presupposition of humanity’s
passion for society.

International society must persist and progress along the scale of forms
toward its essence. Hume’s idea of natural law invokes a local rule of recog-
nition defined by the SPP of effectiveness in the establishment of certainty
and the inhibition of critical principle. Applying Hume to the rise of inter-
national governance institutions suggests the need for a rule of adjudication
framed by the SPP of progressive codification to meet and integrate, to the
extent possible, the rise of critical principle in legal design. This procedural
law creates a dynamic system of governance alternatives and culminates in
contract-by-convention, treaty law, and the persistence of social convention
in the legitimate settlement of disputes within Hume’s international “politi-
cal society.”

ll. Legal Design Implications for

Policy Investigation: The Delineation of

Procedural and Ciritical Legal Systems

When the institutions of governance and the procedural rule of adjudica-
tion are established, the discourse of politics expands to include not only

social convention and its process-norm of Justice-As-Sovereignty but criti-
cal principle in Hume’s secondary path to the law (see Figure 2.1). By the
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introduction of critical principle to the preexisting process-norm created
by social convention, a new, more intricate, design space is created. At this
point the metaphysics of Justice-As-Sovereignty has the potential for a sec-
ond prominent stage of complexity (what G. W. E. Hegel called “moments”)
on its scale of forms. The logic of policy investigation, that is, the legal
design space, must now adapt given the possibility of this new “moment.”

The first moment occurs when sovereignty as social convention moves
from informal practice to formal law as the dominant representative of the
processSiprinciple dialectic. The second moment occurs when critical princi-
ples seek a rebalance of this asymmetry and Justice-As-Sovereignty responds
to maintain its status within the cooperative process. These distinct levels of
complexity are caused by the dynamic or dialectic nature of Hume’s concept
of sovereignty as social convention. A more detailed analysis of these two
moments is necessary if progressive codification is to be a meaningful con-
tributor to the metaphysical complexity of Justice-As-Sovereignty.

With the progressive development of social convention and the resulting
dynamic of justice, rules are focused on the persistence of the process of
cooperation and are therefore generative of procedural rules of recognition,
adjudication, and change. But, recalling Hart’s assertion that the transition
to a legal system requires both procedural and substantive rules, an initial
basis for those substantive rules is required that is not based on critical
principle, because these standards must await the advent of contract-by-
convention to become part of the governance structure.

As we discovered while solving Vitoria’s dilemma in the previous chapter,
by making the universal dimension of international law process-based, and
therefore creating stability with procedural rules, the Humean concept of
law allows substantive norms to find meaning within the context of local
or contextual convention. Because the international legal system at this first
moment of complexity originates in a procedural common law, the need
for substantive norms and rules by progressive codification must also be
contextual.

Hume’s natural law does not have to provide universal substantive norms.
This is an advantage. Rather, substantive norms and rules from within
Hume’s logic of concepts are left to regional or more local contexts and
draw duty from religion, tradition, culture, or other normative components
of one’s circumstances of justice. The only requirement of Hume’s argument
is that these conventionally-based substantive rules do not interfere with the
overall process of social cooperation, which is assured by their remaining
primarily cultural or contextual. In this way, the progressive codification of
international law remains primarily procedural where any substantive rules
are also contextual to social convention within a universal sense of obliga-
tion to the process of joint coordination. These contextual “primary rules”*’
only play a minor role in a universal “overlapping consensus”*' of generally
cooperative values.

On the other hand, with the establishment of policymaking through
contract-by-convention and the imperative for progressive codification,
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the ability to consciously design law through political means becomes pos-
sible. In addition to the unconscious creation and behavioral reaffirmation
of social convention through the process-norm of Justice-As-Sovereignty,
practical reason can also be defined in terms of independently justifiable
aetiological-norms in legal design discourse. In a fuller realization of Hume’s
dialectic between passion and reason, prior ends (e.g., equality, freedom)
deciphered by the latter can now be used to argue for critical principle in
legal design through a dialectic or critical analysis of existing social con-
vention. This eventuality is not fully recognized within Hume’s philosoph-
ical-policy, but its contingencies are clear. If the passions are to continue to
enslave reason, Justice-As-Sovereignty, or the process-norm protecting the
social equilibrium, must become progressively more complex to inhibit criti-
cal principle or absorb it. Within the legal design system, sovereignty must
not only blunt the increasing role of critical principle in assessing and even
replacing social convention as an imperative of international law but also
adapt to it.

Because of the evolutionary-progressive characteristic of the rule of adju-
dication, Hume’s concept of law requires a more sophisticated, or second,
level of complexity in its scale of forms. After all, the law must now evolve
from a model that contains no critically-reasoned principles to one that
does: from a one-path model of Hume’s concept of law focused on conven-
tion, to the full two-path model that includes critical principle as a second
foundation for law (Figure 2.1). This requires the description of a two-stage
model of the legal system that can accommodate the evolving dialectic bal-
ance between processiprinciple.

Initially, the processiprinciple dialectic is drastically asymmetrical: rea-
son is the slave of the passions. Social convention determines not only the
parameters of process but the contextual product of substantive principle;
both are determined by their relationship to Justice-As-Sovereignty. For
example, currently the substantive principle of self-determination is defined
contextually by Justice-As-Sovereignty through the “safeguard clause” to
mean only the self-determination of “peoples” not significantly discrimi-
nated against by their sovereign state.*? If self-determination were based
on critical principle, self-determination would be connected to humanity
in both its individual and social manifestations, independent of Justice-As-
Sovereignty.

As order is established and certainty reinstituted, political society creates
procedural channels for policy discourse and legal design. Critical principle
is made prominent by the fact that human focus can shift to specific uni-
versal ends that are aetiological, containing inherent moral causality (e.g.,
freedom, equality, human rights). Through progressive codification, critical
principle gains distinction and sufficient force to challenge social convention
and balance the preexisting dialectic asymmetry. In the evolution of law as
social convention, even with the advent of contract-by-convention, the law
remains primarily about the synthesis of governance structures, based on
the ability of social convention to be primary and prior to critical principle.
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Social convention creates the procedural common law that allows for the
formalization or codification of the law; the foundation of social convention
has pride of place in policy argument and legal design, even with the chal-
lenge of critical principle.

What changes in the two-stage Humean concept of law is the dynamic
quality of the dialectic and its synthesis product. Legal governance, depen-
dent on the advent of contract-by-convention, creates the opportunity for
both moral pathways to the law to have identity and provide access to
power through the legal design process (Figure 2.1). With this phase of pro-
gressive codification, a definition of practical reason formerly dominated
by the passions can now free reason from its “slave” status. Through the
creation of critical norms and substantive rules for obligation, critical prin-
ciple will provide further complexity to the metaphysical sophistication of
the process-norm of Justice-As-Sovereignty. This proffers another level of
legal complexity suggested by Hume’s philosophical-policy: an evolutionary
intricacy that implies a concept of law larger and more dynamic than Hart’s
positivist vision.

The legal geography of Hume’s argument for Justice-As-Sovereignty,
therefore, has levels of convention for both municipal and international sys-
tems with interdependent stages of sanctions and different descriptions of
the strategic situations at both municipal and international levels of social
organization. This evolutionary, dialectic scale of forms makes Hume’s inte-
grated system compatible with a complex and multifaceted legal design
space. Explicitly, from the perspective of Hume’s philosophical-policy, the
institutional governance structure and its adjudication norms are respon-
sible for the support and persistence of an ever more dynamic conventional
process, as well as for the stability of an evolving and increasingly complex
social order. Under these circumstances, Hume’s “artifice of politicians”
would not be limited to a system of decentralized or minimal sanctions but,
with a more truly engaged dialectic between process%iprinciple, policy and
legal design is given the potential to create a more centralized polity, ade-
quate to the new complexity of the international social order.

Through Hume’s concept of law, a policy space contains basic political
institutions that take an initial idea and the characteristics of a public issue,
and process them, as policy argument, though a series of steps that include
political choice by a set of legitimate rules of recognition, bureaucratic pro-
duction of primary rules and regulations, and final government action with
its resultant real world outcomes, all contained within a recognized system
of legitimate adjudication.** In addition, the complexity of Hume’s evolv-
ing scale of forms offers a more complex, inherent, moral content that is a
combination of the process-norm of sovereignty, contextual principle, and
aetiological-norms or critical principles. All are necessary to understanding
how the passions continue to create and reinforce social convention and the
sanctions to insure them in the face of independent-critical principle.

This set of contingencies requires a more complex definition of the legal
design space than is normal from within positivist legal theory or established
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policy science. Traditionally, it is argued that, within the policy space, the
political creation of law is a second-best alternative.** A core precept of
policy science is that the decision-making necessary to collective choice is
best done under one of two precedents. The preferred alternative is to leave
the public choice to the private sector, in a market for goods, services, or
risks that require only minimal, background legal institutions and can exist
with minimal social conventions, even in a prelaw state-of-affairs. The sec-
ond-best alternative is to allow the “artifice of politicians” to address public
choice, but only to the extent that the governance infrastructure is used
to mimic what the market would do if it could make the decision.* The
first option suggests the privatization of public goods and collective action
functions. The second offers the methodology of Kaldor efficiency and cost-
benefit analysis to empower market choice and create market outcomes
through public governance decision-making.*

Traditional policy analysis, like legal positivism, assumes a unitary deci-
sion-maker and is most comfortable with the retrospective examination of
choice. Using technical assumptions, “value-free” science, and mathematics,
benefit-cost methods assess policy choice where markets are the preferred
allocation mechanism.*” This school of thought rejects philosophical method
and, instead, uses observation, strict classification of concepts, induction,
and eristic, rather than dialectic, argument.*®

However, when viewed comparatively with Hume’s philosophical-policy,
traditional market positivism provides an impoverished picture of the legal
design space. First, Hume emphasizes the public nature of his definitions
of interest, utility, and social convention.*” Although social convention is
created by repeated private interactions, this is merely a starting place for
Hume’s argument; it has no inherent prerogative, either moral or legal. The
private need for the public security of society is the absolute presupposition
of Hume’s argument. This precludes anything but a temporary concern for
private market allocation or distribution.

The stabilization of property, for example, is required, not because of a
priority for private wealth generation, or to increase any one person’s ben-
efits over costs, but for the order, security, and stability of the social or pub-
lic space. Critical to Hume’s argument is that the process-norm of justice is
a creature of public utility, as its artificial status requires it to be.*” Justice is
enacted in the public interest of a stable social order. The “social” character
of convention distinguishes it and makes both informal rules and codified
law susceptible to moral obligation.

Next, Hume’s progressive codification of the law, over levels of sanc-
tions, finds ultimate form, not in economic markets, but in government.’!
Commerce will arise before government, as the existence of justice, its
conventions, and a stable society set the background for the rise of mar-
kets.>? But markets cannot protect social convention as society expands and
becomes more complex. For Hume, only the public institutions of “political
society” are capable, over the long term, of empowering public utility drawn
from the passion for society and social order.
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Hume also depends on dialectic argument as the vehicle for his concept
of law and its progressive codification. As I have established, he argues for
a moral-legal-science of man. The decision-maker is required to account
for the overlap of concepts, the presuppositions of philosophical method,
the categorical nature of the concepts, and the synthesis of a total system
derived from dialectically related components.’?

The philosophical method used to decipher Hume’s philosophical-policy
employs legal design, not only for retrospective analysis, but for the pro-
spective formulation of public policies that support social convention and
its collective utility in a dynamic and multistage legal system. This adds an
ex ante argument to an ex post analysis as the responsibility of officials and
suggests that changing manifestations of the circumstances of justice require
distinct actions and reactions on their part, all relative to the universal stan-
dard of Justice-As-Sovereignty. To represent the public interest requires that
markets be understood and considered as an option for legal design, but
only to the degree that markets can empower the passion for society by sup-
porting Justice-As-Sovereignty.>* In assessing a potential policy argument,
economic, scientific, and technical data are evidence for the analysis and
formulation of legal design alternatives; they are not the core, nor the prior-
ity, of the argument itself.

Given the logic of Hume’s philosophical-policy, the passions create senti-
ments and these spark human agency. This is the core of the legal design
process, both unofficially, in terms of the evolution of habit into custom into
social convention into Justice-As-Sovereignty, and officially, with the advent
of a formal governance system to sanction the persistence of established
order, with codified law. Overall, Hume’s argument exhibits an essential
distrust of private choice and self-interest. Only their mutation, through
dialectic synthesis, makes them suitable for the public purposes served by
the rise and persistence of social convention.>

Legal design requires an awareness of the metaphysical context as well as
the empirical circumstances of any policy issue, how it relates to human pas-
sions, and how it can advance, and be advanced by, Justice-As-Sovereignty.
The evolution of social convention, and its escalating sanctions, are in dia-
lectical relation to these circumstance; the law is rendered as a means to
justice, requiring that policy analysis and legal design be flexible. The focus
on process and against principle also requires that any “one-size-fits-all”
methodology, like benefit-cost, be rejected.

Legal design also requires that philosophical argument take precedence
over quantitative analysis and that persuasion becomes the ultimate test
of a legal choice, rather than its cost-benefit ratio. In creating a synthesis
solution for the dialectic between ideas, the legal designer fulfills his public
responsibility through an awareness of the proper metaphysics of an issue
in addition to its economic parameters. One focuses not just on what “is”
but what “ought” to be.

Legal design is concerned with both the ends of a policy and the various
means that can be employed to reach those ends. Adaptable to the creation
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of law from both process and principle (i.e., both contextual and critical),
legal design is charged with the dialectic integration of both intrinsic and
instrumental values. Using scientific, economic, and sociopolitical facts
legal design produces a persuasive policy argument that presents reasonable
choices to the public.’® By transcending retrospective market analysis, legal
design provides greater capacity to account for the complexity and uncer-
tainty inherent in a dynamic and progressively evolving design space. In so
doing, the legitimate adjudication process is better able to protect law as
social convention from a variety of threats.

The evolutionary scale of forms for Justice-As-Sovereignty requires a
design process that accommodates change within a fluid metaphysical envi-
ronment. No assumptions give priority to any particular static context or
principle. This allows for the use of philosophical method to create a seam-
less argument, both in terms of the dialectic between processSiprinciple and
the transition between local, national, and international governance.

Legal design requires that one consider multiple allocation and distribu-
tion systems. Here, government can sort issues into their best institutional
setting determining the proper allocation mechanism to support progres-
sive, that is, adaptable, synthesis solutions to the processiprinciple dialec-
tic. Philosophical-policy and legal design recognizes that collective action
and the decisions that empower it are not an exact, or even experimental,
science, but philosophical subject-matter dependent on the employment of
metaphysical paradigms. These paradigms add to and enrich concepts of
value, expand choice beyond strictly private markets, and recognize multiple
institutional contexts as legitimate avenues for the creation and implemen-
tation of the law. They do so by promoting multiple political avenues for
allocation rather than maintaining a total reliance and deference to market
models, means, and ends.

While the initial legal status of social convention on the international
level may be contained within a decentralized and voluntary system of com-
pliance backed by moral obligations, this minimal institutional configu-
ration only scratches the surface of the design space. The definition of a
“reasonable” legal structure for the interpretation of a strategic situation, its
inherent values, and the needs of society within these will change with the
imperative of progressive codification.

Explicitly, Hume focuses not on custom as a prelegal stage of social order,
but on social convention, with its specific requirements and ramifications.
Before the advent of contract-by-convention, social convention establishes a
coordinated social order based on approbation and Justice-As-Sovereignty
as prelegal governance sanctions. With contract-by-convention, the creation
of a more complex legal design space becomes possible and codified law can
be added to preexisting practice. General or customary international law, in
fact, offers a reservoir of practice for this purpose.

International customary law, as a legal design component derived from
Hume’s philosophical-policy, can be conceptualized as a transitional legal
source for principle (both contextual and critical) seeking codification as
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treaty law. Customary international law is a gatekeeper for a multistage
international legal system that must be capable of adjudicating in a progres-
sively more complex environment. Even though the initial development of
international governance is through informal rules and practice determined
by the passion for society and its social conventions, this pool of customary
international law soon becomes the basis for those values to be recognized
in other sources of law. This is the point of departure for Hume’s two-stage
concept of law.

With the distinct rules generated when law is first established, Chthonic
prelegal systems evolve into convention-based legal systems where process-
norms determine both procedural and substantive (i.e., contextual) rules. I
will designate this first level or moment of complexity for progressive codi-
fication as a Functional Stage-1 Procedural Legal System.

Justice-As-Sovereignty focuses primarily on the creation of procedural
rules of recognition, adjudication, and change, and those contextual princi-
ples that support the preestablished conventional processes that have, here-
tofore, stabilized international society. By entering the legal design space,
social convention is codified through contract-by-convention in a legal
environment where the sole universal consideration is the achievement of a
cooperative process as an end in itself.

At this stage, progressive codification initiates a dialectic that inte-
grates process and contextual principle for the objective of empowering
social convention through the transition from moral to legal obligation.
Law as contract-by-convention is preoccupied with the “process” of the
processSiprinciple dialectic. The principles that exist as law are not critical
principles that threaten process, but contextual principles that are a “slave”
to the requirements of Justice-As-Sovereignty and the rules of procedure
derived from codified social convention. At the international level, these
contextual principles would be those that primarily exist in order to create
an overlapping consensus of local values (e.g., nonintervention, good faith,
self-defense).’” Traditionally, these support the effective control of territory,
the progressive codification of social convention, and the peaceful coexis-
tence of states, allowing only changes that reinforce the established “sover-
eign” definition of justice-as-order.

However, this is insufficient in terms of the continued evolution of
Hume’s concept of law. With the introduction of governance institutions by
contract-by-convention, Hume’s philosophical-policy creates a dynamic and
evolutionary idea of law on a scale of forms. The design of international law
empowers the secondary normative path for the formulation of law: critical
principle. Although the subjugation of principle to process is the point of
departure for the Humean legal system, the layers of sanctions created in
support of social convention are also the means for critical principle to begin
its own evolution to equal status within the processSiprinciple dialectic.

A second level of metaphysical complexity enhanced by aetiological-
norms, and their substantive-critical rules, is now a possibility within the
legal design space. With a more fully engaged processSiprinciple dialectic,
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reason and the passions must find a new synthesis, through a rebalancing
of the SPPs, in order to maintain international social order. With critical-
substantive principle to challenge contextual-substantive principle, we have
the full manifestation of the dialectic of progressive codification. The rule of
adjudication attempts to maintain order while satisfying both the needs of
established social convention and the aspirations of critical arguments for
rights and rules based on aetiological-norms.

This more complex set of dialectic interactions creates additional stress on
legal adjudication norms and transforms a Stage-I Procedural Legal System
into a Stage-II Critical Legal System. At Stage-II, progressive codification
addresses dialectics between the prior conventional or contextual creation
of substantive rules and new substantive rules from critical principle. This
adds a new complication to both the internal and external definitions of
the SPP. Adjudication procedures strive to maintain the stability of interna-
tional society for the internal codification of moral principles to legal prin-
ciples, legal norms, and then to dispositive rights and rules. Adjudication
also stabilizes the external progression from principle to custom to treaty,
as critical principle challenges the hegemony of the established coordination
equilibrium.

Explicitly, external progression is initially rendered by Hume’s theory of
natural law within a context of a predominantly procedural common law.
Social convention as the foundation of natural law is vital in its use as a
moral justification for a progressively more refined and legally multifaceted
move from Stage-I to Stage-II. Social convention also plays a role in the
evolution of compensating levels of governance as layers of sanctions are
created through contract-by-convention to stabilize an increasingly more
complex social context. The existence of an institutional legal design space,
initiated by the advent of contract-by-convention, began with an idea of a
legal system where aetiological-norms, and the critical principles deduced
from them, were a secondary normative foundation for international law. In
Stage-II, the secondary path to law seeks equal primary status as a compo-
nent of persuasive policy argument.

With contract-by-convention and more complex forms of governance,
ends for cooperation, in addition to the means of cooperation, become criti-
cal components of legal design. Rendering substantive norms from critical
reason, in addition to procedural and substantive contextual norms from
the passions, requires that the legal design process work with an increasingly
complex conceptualization of both internal and external progressive codifi-
cation. As an empirical system of law fully adapts to the processSiprinciple
dialectic, its adjudication rules and governance structures, created to medi-
ate the continued role of Justice-As-Sovereignty, are more absolutely tested.

Progressive codification occurs both externally (i.e., principle to custom
to treaty), and internally (i.e., practical reason as passion to practical reason
as critical principle). Meanwhile, as Hume’s concept of law assumes, inter-
national society is growing in size and complexity. Overall, this is a much
more dynamic idea of law than the positivist conceptualization. Instead of
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a simple theory of interstate consent, we have a dialectic and more complex
normative base for the law growing from, and created to protect, the exis-
tence of international society through a complex metaphysical concept of
Justice-As-Sovereignty.

The concept of law deciphered from Hume’s philosophical-policy builds
on the logic of his theory of natural law, but also extends this theory to
incorporate prior principle as a lesser component of the conventional foun-
dations of law. Throughout his writings, Hume concentrates on the con-
ventional roots of law and policy. He considers the existence of human
coordination to protect societal cohesion to be so important that he all
but ignores the role of critical principle. However, he does acknowledge
its existence in relation to the passions, and within his dialectic of practical
reason. This gives his concept of law a more complete natural law founda-
tion than either positivism, which rejects natural law totally, or traditional
laws of nature that are based on revelation or less-than-universal critical
principles. Hume’s philosophical-policy allows a more complete picture of
the international legal system both at its origins, where social convention is
dominant, and into contemporary times, where critical principle, focused on
ends rather than means, is a major component of our empirical landscape. A
concept of law that cannot synthesize social convention with human rights,
erga omnes obligations, and jus cogens principles, is of less utility to the
practice of contemporary international dispute settlement.

That Hume downplayed the role of critical principle is understandable.
As we have seen in the last chapter, Hume created his philosophical system
at a time when prior principle, based on Catholic revelation, had caused
much social disintegration and conflict. In contrast, Hume described an evo-
lution of law that focused on the human need for society and the social con-
ventions created by the process of interaction and cooperation. This means,
or process-oriented, approach to creating a society with justice and legal
governance adequately provided the “true” metaphysics for Hume’s origin
story of the nature of human social life. His logic deciphers the genesis of
law in human nature. This requires the argument to focus on the creation
and empowerment of social convention as it allows for long-term social
stability and certainty for humanity.

Hume’s philosophical-policy is not ideal but empirical, not prescriptive
but descriptive. The role of ideal-regarding principle is initially eclipsed
by process and social convention; this is what Hume considers historical.
But reason still exists as a dialectic component of the process%iprinciple
interaction. Hume’s description of the advent of contract-by-convention
and the creation of political society offers a legal design space in which
critical principle eventually can play a larger role. This topology may not be
fully mapped by Hume, but the key exists in the core dialectic of his legal
process.

Hume’s philosophical-policy begins with the premise that a system of
social practice evolving from unconscious behavior to social convention to a
process-norm of justice, and then to governance with contract-by-convention,
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is the primary model of the legal system. This legal system can exist and per-
sist without much input from critical principle. Hume’s core argument about
the law is that a convention-based system is both necessary and sufficient for
the genesis of the rule of law.

The Stage-I level of complexity is functional because it provides the
means to the stabilization of humanity’s need for society while it disdains
critical ends or principle as disruptive to social cohesion. It is procedural
because means are promoted over ends and ends are made conditional on
the persistence of the means of coordination. This primary legal system con-
tains the first moment on the scale of forms for the metaphysical essence of
sovereignty where its SPPs define the dominance of process over principle
within the law.

Effectiveness is the foundation of this model in terms of the efficacy of the
idea of social convention, which, as we have argued, differentiates it from
custom. Social convention and the process-norm of Justice-As-Sovereignty,
forms the core of Hume’s argument because of its effectiveness. The estab-
lishment of coordination and its stability at equilibrium allows Justice-As-
Sovereignty to reach a standard of effectiveness necessary for its regulation
of international law. Social convention is effective because it provides pri-
mary legal systems that ensure a stable social life.

With the advent of government, or international governance and the
full engagement of the processiprinciple dialectic, legal design provides a
more complex normative framework for the SPP of progressive codification
as the rule of adjudication for the evolving international legal system. As
previously described, progressive codification, has both an external and an
internal definition within Hume’s philosophical-policy. In its Stage-I mani-
festation, the legal system stresses the internal progression of the law.

First, a nonlegal or informal precept or standard of human behavior
finds its origin in a moral principle or social convention. These precepts
exist outside the field of international legal practice but within the field
of philosophical discourse where idea-generation and argument, as well as
legal design, determine those precepts that move into the legal structure and
those that do not.

At this point, the social convention is a moral precept not yet included in
binding or nonbinding international law, but which does appear in prepara-
tory material (travaux préparatoires) for international conferences, meet-
ings, proceedings, or in international policy debate about rights, rules, and
proper adjudication. Moral principles figure in the formation of legal argu-
ment as the resulting debate sorts out more persuasive precepts for eventual
establishment in law.

Next, the nonlegal precept enters the field of legal practice by its adop-
tion as a legal principle that can be defined as a normative precept. Legal
principles appear in domestic and international binding and nonbinding
agreements as well as international treaties and institutional mandates. A
legal principle can be critical or contextual and used to create or coordi-
nate an organizational/institutional framework through the generation of



134 An Evolutionary Paradigm for International Law

structures including commissions, conferences of the parties, and treaty-
based secretariats.

Hume’s philosophical-policy requires contextual principles before critical
ones. Contextual legal principles are a type of moral principle that take their
content from the conventions that create them. While they are substantive
(focused on ends) rather than procedural (focused on means), they are also
characterized by their local and conventional content, which comes from
context, or the common values that support the persistence of social con-
vention, Justice-As-Sovereignty, and its Westphalian Equilibrium. For exam-
ple, the international principle of “domestic jurisdiction” as described in the
United Nations Charter®® speaks to both a general contextual principle that
supports Justice-As-Sovereignty and the protection of local values by the
social conventions of the international system.

When a precept exists as a legal principle within the field of legal practice,
it can then become a legal norm, in the way that international social conven-
tion created the norm of Justice-As-Sovereignty. An informal coordination
principle outside the field of legal practice evolves into a legal norm accepted
into general practice inside that field. Within this basic model of the legal
system, a process-norm is a concept that not only appears as a contextual
principle in legal discourse and institutions, but has also been consciously
accepted by a sizable number of states and international agents as creating
a binding legal obligation either through treaty or customary law. Here, the
procedural social convention has already informed substantive contextual
principle in order to acquire sufficient backing to spread its influence more
widely. The acknowledgment of states that a particular principle is both a
part of legal discourse and also an accepted part of the general practice of
states, and perhaps even customary international law, grants a “principle”
the status of a “norm.”%’

With contract-by-convention creating the means for the transition
between informal social convention and formal legal practice, progressive
codification can complete its transformation and a norm can become a dis-
positive legal right or rule within the field of legal practice. In the same way
that codified treaty can be declaratory of custom, legal norms can generate
positive law with responsibilities and obligations that are dispositive in spe-
cific facts situations. This positive law of rules and rights requires effective
core institutions for implementation, enforcement, and dispute settlement
that transform a moral precept into a legal norm that codifies informal rules
of recognition and adjudication. This allows for the stabilization of larger
and more complex societies while reflecting the moral standards of social
convention in the positive law. The general, acknowledged acceptance of a
legal norm grants stability and weight to rules generated in a Stage-I inter-
national legal system.

With the existence of rules from norms based on legal principles derived
from social convention, the metaphysical or internal definition of progres-
sive codification, within Hume’s legal system, is established. In terms of the
external or positive definition of progressive codification, legal practice and
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the governance of contract-by-convention provide a practical arena for the
expression of the process-norm of Justice-As-Sovereignty by the transfor-
mation of international legal principle into customary law and then treaty.
This codification ladder sanctifies any idea that responds to the standard of
Justice-As-Sovereignty as it regulates the influence of dispositive rules and
rights based upon the stability requirements of international society.

In Stage-II, the external dimension of progressive codification compli-
cates the international rule of law. In the interaction of principle, custom,
and treaty it allows governance institutions to promote substantive, inher-
ent, and universal ends deciphered by the application of practical reason as
critical principle (e.g., human rights, environmental integrity). In this way,
for the first time, principle in law is not only contextual but critical and
capable, through progressive codification, of trumping process in the syn-
thesis of the legal design dialectic. Critical moral principle has its source in
either revelation or reason; both become active in relation to the preexis-
tence of social convention and its procedural and contextually-substantive
rules. Critical “moral” principle is generated by the existence of prior con-
ventional legal practice, but enters the field of formal law by becoming a
component of the legal design process that challenges rather than supports
those social conventions. Critical principle has the potential to become, like
social convention before it, legal principle, then a legal aetiological-norm
and then dispositive rights and rules in international law, all through the
adjudication process created by progressive codification.

The Stage-1II system occurs at a moment of progressive codification where
social convention and its roots in the passion for society are tested by critical
principle derived from the universal ends of moral agency.®® For example,
a moral concern for human dignity such as a duty to stop genocide may be
suggested within the international legal design process as a critical consid-
eration vis-a-vis a conventional concern for the Lotus sovereignty of a state.
In a Stage-II legal system, agents must process the critical rights claim by
re-sorting the dialectics inherent in the concept of sovereignty, without los-
ing the primary concern for the persistence of collective action and Justice-
As-Sovereignty. Because of the complex dialectical nature of sovereignty, the
predisposition toward a conventional synthesis solution may retard critical
principle, but cannot remove it from constant and persistent claims on the
progressive codification process. Critical principles, as in the Plessey and
South West Africa cases, take time to infiltrate the metaphysics of a domi-
nant process-norm, effecting a new balance of dialectics and creating a new
synthesis for legal design.

However, in Stage-II, the status of the international community’s duty
to human dignity as a moral concern may utilize the external hierarchy for
progressive codification and blossom into a critical legal principle that has
the potential to be more generally accepted and obligatory as a norm of
customary international law or the subject of a treaty. With the establish-
ment of critical principle in international law, the ongoing dialectic between
processSiprinciple creates a new moment for sovereignty on its scale of
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forms. This allows decision-makers to use the adjudication process, not only
to continue the protection of the Westphalian Equilibrium, but increasingly
to encourage the inclusion of critical principle as a refining agent in the
metaphysical dynamics of Justice-As-Sovereignty.

Evidence for the evolutionary transformation from convention to the dia-
lectic between process and critical principle can be found in the comparative
analysis of contemporary systems of municipal law. For example, Patrick H.
Glenn in his book Legal Traditions Of The World argues that while all sys-
tems of law began with informal sets of Chthonic rules built upon custom,
some of them have evolved to a status that Hume’s concept of law would
identify as a dialectic and secular Stage-II system. Meanwhile, others have
not yet fully achieved this level of complexity, and retain their Chthonic
roots in a revelation-based legal system determined by eristic argument and
dogmatic substantive standards.

Glenn’s taxonomy of formal legal systems can be illuminated and set
into comparative context with the use of Hume’s two stage concept of law.
Specifically, what if we consider Chthonic prelegal systems as based, not on
custom, but on Humean social convention with its roots in morality and
its focus on effectiveness and justice-as-utility? This primarily procedural
or “tribal” law can be traced to a set of coordination decisions that were
chosen, at first unconsciously and then for their specific effect, and which
insured the persistence of the “tribal” context as the society grew in size and
complexity and confronted other Chthonic systems.

These Chthonic systems of informal rules make a status transition to a
Stage-1 formal legal system. The first laws evolved are procedural rules of
recognition, adjudication, and change, represented within a process-norm
that stabilizes and formally creates governance structures that maintain
social interaction and cohesion based upon the established collective action
equilibrium (see Figure 3.1). Each has a specific process-norm that defines
justice for that context of cooperation.

One would expect the first set of substantive formal rules to be contextual,
drawn from the same conventional framework that created the procedural
substructure of the new system of governance. These contextual-substantive
rules find their original source in revelation or religious precepts, based on
dogma and eristic interaction; they created “local” or cultural conventions
that determined group membership and the terms of cooperation from a
particular “religious” foundation.

The continuing dependence on Chthonic law, even as the functional pre-
requisites of a Stage-I system are being acquired, explains the existence of
Glenn’s systems of Hindu, Islamic, and Talmudic law. These can be described
as eristic Stage-I systems of formal rules. Here, the substantive law is con-
textual and based upon a specific set of conventionally-based practices that
define, in these cases, a specific religious tradition. Roman Law can also be
classified as a conventional Stage-I system as it is a direct outgrowth of social
convention and practice in Hume’s definition of these concepts. However,
one difference in Roman Law is its focus on process to the exclusion of any
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Figure 3.1 The evolution of the rule of law.

particular set of substantive principles. This allows it to continue to evolve
out of its Chthonic roots, while other conventional systems maintain this
status. This also gives it a capacity to integrate new ideas and concepts not
directly connected to Roman culture. Thus, Roman Law transcended local
or contextual substantive rules and became the foundation for a variety of
secular, critical, and dialectic legal systems.

International law also shares this focus on process. The basis of modern
international law is not revelation, nor reason, but secular social convention
and the process-norm of Justice-As-Sovereignty. Its Stage-I system is open to
the influence of noncontextual ideas; this is both its greatest strength and a
serious weakness. International law, with a foundation in social convention,
allows for a plurality of normative values at the municipal level, while its
universality is focused on coordination and the sovereignty of states. Such
openness also allows contract-by-convention to foster a more complex legal
system where the process conventions come under the scrutiny of critical
principle. This creates the potential for significant change in the metaphysi-
cal balance of Justice-As-Sovereignty and the viability of the Westphalian
Equilibrium. A foundation in social convention as process does not carry the
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eristic characteristics of revelation-based Stage-I systems, but points out the
pitfalls of dependence on substantive and exclusionary religious principle in
a revelation-based idea of justice. Just as the Papal system was not able to
maintain the status of its cooperative equilibrium when confronted with law
based upon secular social convention, revelation-based Stage-I municipal
systems may have to sacrifice their religious law in favor of the international
and secular civil law that established the Westphalian Equilibrium.

Within the European context, secular Civil Law (jus communes) has
evolved from the twelfth-century synthesis of Roman and Canon Law,®'
and represents most of the world’s Stage-II legal systems. Secular Common
Law, also with a Roman foundation,® took root in Britain and its Colonies.
A Stage-II system, by definition, has evolved beyond reliance on substan-
tive rules based in social convention, to incorporate a system of substan-
tive and procedural rules, created by a dialectic between social convention
and critical principle expressing secular practical reason. These systems have
transcended exclusive religious values for pluralistic and secular universal
dialectics. They require law to be inclusive, protecting human integrity
within an open debate that considers humanity'iutility*ijustice to be the
core of law. Most importantly, through the application of conventional and
critical components of the dialectic, Stage-1I systems represent the effort to
refine the norm of Justice-As-Sovereignty at its second moment of meta-
physical complexity where processiprinciple are more fully engaged.

From the standpoint of Hume’s philosophical-policy and its concept of
law, all legal systems start as Stage-I Procedural Legal Systems. However,
with the advent of contract-by-convention, which is a prerequisite of a
Stage-I system, or any system of formal law, the possibility of critical legal
principle is added to the design space and the further refinement of the
concept of law becomes a possibility. With the transition to a Stage-II legal
system, a greater challenge to progressive codification is created where the
metaphysical anatomy of the dominant process-norm confronts the neces-
sity to integrate conscious procedural and substantive law that is a product
of critical principle. In effect, the transition between Stage-I and Stage-Il is a
transition from the RULE OF SOCIAL CONVENTION to the RULE OF LAW, where
the latter becomes more than just a positive set of rules stemming from
unconscious practice.

I1l. Evidence in Legal Practice

Hume’s philosophical-policy and legal design requires that we understand
a two-stage concept of the legal system. The primary stage is a procedural
legal system where the bulwark of social convention holds sway in the meta-
physics of Justice-As-Sovereignty and the rules of law are regulated by the
need to maintain the Westphalian Equilibrium. In the more complex Stage-1I
model, critical principle emerges in the legal process. Stage-II offers a more
fully engaged dialectic. Here, the process-norm can not only be challenged
by critical principle, but principle, as a secondary foundation for change
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within Hume’s concept of law, can determine positive law and influence the
metaphysical balance of Justice-As-Sovereignty.

The adjudication process is that institutional framework in which the set-
tlement of disputes creates the synthesis solution to the process%iprinciple
dialectic for any issue at any particular time. It represents the point where
the essence of Justice-As-Sovereignty is challenged by the new complexities
of a Stage-I system in transition. The chain of cases we are about to examine
demonstrates how Hume’s philosophical-policy and legal design maps onto
a legal jurisprudence forced to accommodate increasing challenges to the
conventional, process-based definition of Justice-As-Sovereignty.

In the North Sea Continental Shelf cases of 1969%, the opinion of the
International Court of Justice attempted to establish an “equitable” sys-
tem of delimitation for a group of states where idiosyncrasies of geogra-
phy made drawing boundaries difficult. The core of the decision revolves
around whether or not the “equidistance principle,” a component of the
1958 Geneva Convention For the Law of the Sea, could also be considered
customary international law. Since a number of the parties to this case were
not signatories to the treaty, the validity of the principle as custom, and
therefore universal international law, was a prerequisite for mandating its
general use in this situation.

The Court decided that the equidistance principle was not customary
law. But the important dimensions of this case, from a Humean perspective,
lie in an argument built on two lines of disputation. First, consider how
the judges maintained the delineation between a principle codified in treaty
that is not declaratory of custom and another codified from customary law.
Second, consider the two distinct definitions of “principle” employed by the
majority and the dissent.

In terms of the separation of treaty from customary law, the minority
saw the existence of the 1958 treaty as a fact supporting the recognition of
the equidistance principle in customary law. The argument of the dissenters
proceeded as if the “progressive codification” of international law would
have been advanced even if the 1958 treaty and its principle had not been
considered declaratory of custom.

The adoption of the Geneva Convention on the Continental Shelf was a very
significant element in the process of creating new rules of international law in
a field which urgently required legal regulation.®*

...the Court by according the equidistance principle the status of a world law
would make a contribution to the progressive development of international
law.®3

The possibility has thus been reserved of recognizing the rapid emergence of
a new rule of customary law based on the recent practice of States. This is
particularly important in view of the extremely dynamic process of evolution
in which the international community is engaged at the present stage of his-
tory....In situations of this nature, a convention adopted as part of the com-
bined process of codification and progressive development of international
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law may well constitute, or come to constitute the decisive evidence of gener-
ally accepted new rules of international law. The fact that it does not purport
simply to be declaratory of existing customary law is immaterial in this con-
text. The convention may serve as an authoritative guide for the practice of
States faced with relevant new legal problems, and its provisions thus become
the nucleus around which a new set of generally recognized legal rules may
crystallize.®®

Meanwhile the majority, years before the Nicaragua opinion would make
the sources of law independently valid, argued that, since the 1958 Geneva
Convention was not specifically declaratory of custom, the sovereign rights
of those states not party to it would be violated if it was assumed to be uni-
versally valid in customary international law.

The Court accordingly concludes that if the Geneva Convention was not in
its origins of inception declaratory of a mandatory rule of customary interna-
tional law enjoining the use of the equidistance principle for the delimitation
of continental shelf areas between adjacent States, neither has its subsequent
effect been constitutive of such a rule; and that State practice up-to-date has
equally been insufficient for the purpose.®”

However, an examination of the majority opinion and dissents, from the
perspective of Hume’s legal design, illuminates more interesting reasons for
the disagreement about the relationship between treaty and custom.

From the standpoint of Hume’s philosophical-policy, the North Sea
Continental Shelf cases are fundamentally a debate about the definition of
the word “principle” within the metaphysics of the concept of Justice-As-
Sovereignty. The majority approaches “equidistance” as if it were what we
categorize as “critical principle,” seeking validation as part of a shift to a
Stage-II Critical Legal System. They write of principle as if it is a challenge to
the recognized process-norm of Justice-As-Sovereignty and its Westphalian
Equilibrium. Meanwhile, the minority tries to make the case that “equi-
distance” is nothing more than a contextual principle within a Stage-I
Procedural Legal System that is representative of, and therefore of no threat
to, Justice-As-Sovereignty.

In the language of Hume’s logic of concepts, the majority assumes that
the contextual rights of states must not be violated by critical principle. The
contextual rights of states are based on the social conventions of effective
property stabilization and Justice-As-Sovereignty whereas critical principle
is always assumed to be disruptive of social stability.

More important is the fact that the doctrine of the just and equitable share
appears to be wholly at variance with what the Court entertains no doubt
is the most fundamental of all the rules of law relating to the continental
shelf...namely that the rights of the coastal State in respect to the area of
the continental shelf that constitutes a natural prolongation of its land ter-
ritory into and under the sea exists ipso facto and ab initio, by virtue of its
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sovereignty over the land...there is an inherent right. In order to exercise it,
no special legal process has to be gone through, nor have any special legal
acts to be performed. Its existence can be declared...but does not need to be
constituted....the right does not depend on being exercised.®

This focus on sovereignty is complemented by the majority’s description
of equidistance in terms of characteristics that we now associate not with
contextual, but with critical principle. They describe their search of interna-
tional practice for evidence of the principle’s status as custom as one for a
“mandatory rule” that is “a priori” and contains “inherent necessity.” This is
the description of an aetiological-norm, a critical principle with an essential
or necessary end, not a contextual principle built on and subservient to the
social convention of Justice-As-Sovereignty that represents it.

The conclusion drawn by the Court from the foregoing analysis is that the
notion of equidistance as being logically necessary, in the sense of being
inescapable a priori accompaniment of basic continental shelf doctrine, is
incorrect.®’

...it is clear that at no time was the notion of equidistance as an inherent
necessity of continental shelf doctrine entertained.”®

Examining equidistance as a critical principle assumes it to be inherently
disruptive of an established Stage-I International Procedural Legal System.
To give it legal status as custom would therefore require the Court to rebal-
ance the metaphysics of Justice-As-Sovereignty in order to elevate critical
principle over the effective control of territory. State sovereignty, as a rep-
resentation of the bulwark of social convention, is at stake for the majority.
They are not willing to allow critical principle, which they would not yet
expect to be demonstrated in custom, to become a full part of general inter-
national law with universal authority. In effect, they are reluctant to allow
equidistance to prematurely move up the hierarchy of external progressive
codification.

It emerges that from the history of the development of the legal regime of
the continental shelf,...that the essential reason why the equidistance method
is not to be regarded as a rule of law is that, if it were to be compulsorily
applied in all situations, this would not be consonant with the certain basic
legal notions which,...have from the beginning reflected the opinio juris in
the matter of delimitation; those principles being that delimitation must be the
object of agreement between the States concerned,...the continental shelf of
any State must be the natural prolongation of its land territory and must not
encroach upon what is the natural prolongation of the territory of another
State.”!

...the equidistance principle could not be regarded as being a rule of law on
any a priori basis of logical necessity deriving from the fundamental theory of
the continental shelf, [which] leads to the final conclusion...that the use of the
equidistance method is not obligatory.”
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At the same time, the dissenting voices in the Court, in effect, made the
case that the equidistance principle, is not critical principle but contextual,
and not any threat to either the conventional legal system nor Justice-As-
Sovereignty. The wording of these dissents avoids the majority’s use of lan-
guage like “necessity,” “mandatory,” and “a priori,” focusing instead on the
functional qualities of the principle within the established context of state
sovereignty and the Westphalian Equilibrium.

if the law of the continental shelf were devoid of the provision concerning
delimitation by means of the equidistance principle, satisfactory functioning
of the institution of the continental shelf could not be expected.”

...the rule with regard to delimitation by means of the equidistance principle
constitutes an integral part of the continental shelf as a legal institution of
teleological construction....The delimitation itself is a logical consequence of
the concept of the continental shelf that coastal States exercise sovereign rights
over their own continental shelves....Delimitation itself and delimitation by
the equidistance principle serve to realize the aims and purposes of the conti-
nental shelf as a legal institution....without this provision (equidistance) the
institution (shelf) as a whole cannot attain its own end.”

This case can best be described as a debate over the power of adjudi-
cation to make progressive codification real in terms of advancing the
international legal system toward a more fully engaged dialectic between
processSiprinciple. The process of dispute settlement is utilized to decide the
legitimacy of “principle” in the evolution of international legal practice. But
instead of the majority and dissent having a common definition of principle,
they inherently disagree on whether equidistance is a natural outgrowth
of social convention and the process-norm of Justice-As-Sovereignty, or an
independent critical principle and an inherent risk to conventional rules of
justice.

Essentially, this is less a debate about customary international law than
an argument over the definition of principle within an evolving international
legal system. Underneath the adjudication process, progressive codification
is the real subject of the case. Justice-As-Sovereignty’s rule of adjudication is
engaged in a dispute about the character of principle and its resultant threat
to established patterns of conventional practice.

In this contest, which Hume’s philosophical-policy tells us to expect in
the transition between a Stage-I and Stage-II legal system, the Court is adju-
dicating change as if it were setting the pace of the transition by dictating
the definition and role of principles of law within the processSiprinciple
dialectic. The purpose of a rule of adjudication is for the Courts to set the
parameters of their decision process and define the terms of the legal design
discourse. Within the Humean model, this entails various synthesis solu-
tions between processSiprinciple with the assumption that, as a legal system
achieves a Stage-II status, principle has the potential to move beyond merely
being contextual and supportive of social convention to become critical of
those conventions.
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From the standpoint of Hume’s concept of law, the majority can not
envision that the equidistance principle may be compatible with social con-
vention. Satisfied with the status quo, they are unwilling to advance the
equidistance principle to customary international law. Hume’s philosophical-
policy informs us that this is because such a promotion would require a
rebalancing of the SPP of effectiveness and the SPP of progressive codifica-
tion, disturbing the metaphysics of Justice-As-Sovereignty. Such reluctance
portends what Hume’s logic predicts: a very slow adaptation of process
to the demands of principle in transition to a Stage-II legal system. Thus,
it should be no surprise that judges err on the side of established social
convention.

The next case proffers a bellwether demonstration of a Court beginning
to expand its adjudication rule to include principle, while still protecting
essential conventional process. In the 1997 Gabcikovo-Nagymaros case,”
the International Court of Justice was faced with a breach of a bilateral
treaty between Hungary and Slovakia in which each party had agreed to
build a complementary dam project on the Danube river. Hungary, accused
of abandoning the project, approached the Court on the basis of what it
called “ecological necessity,” which it argued was a fit reason for termina-
tion of the treaty.

Throughout the proceedings, Hungary contended that, although it did sus-
pend or abandon certain works, on the contrary, it never suspended the appli-
cation of the 1977 Treaty itself. To justify its conduct, it relied essentially on a
“state of ecological necessity.””®

In its opinion, the majority recognized that international legal practice
had advanced to the degree that “necessity” was an established legal prin-
ciple, illustrating that it had advanced on the internal hierarchy of progres-
sive codification. This principle had achieved such status by being both an
accepted piece of customary international law, through the International
Law Commission’s Law Of State Responsibility, and treaty law, through
the 1969 Vienna Convention On The Law Of Treaties.”” The acknowledg-
ment of “newly developed norms””® can be more definitively understood if
the rise of these norms is viewed as a result of the intercession of a rule of
adjudication. Progressive codification is such that aetiological-norms were
beginning to obtain a foothold in what was incrementally becoming a more
fully actualized Stage-II international legal system.

More specifically, through progressive codification, substantive prin-
ciples like those connected to “necessity,” “impossibility of performance,”
and “sustainable development” had become legitimate considerations of
adjudication for the Court. The Stage-II dialectic in this case is more fully
engaged than it was for the Continental Shelf Court, and, in this case about
infrastructure, conventional definitions had been accepted by all the Judges.
However, it is also evident that the move toward a Stage-II dialectic is not
complete. The very specific definitions of “necessity” and “impossibility,”
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as well as the continued definition of the prime process-norm of Justice-
As-Sovereignty in terms of “mutual consent,””” still conditioned the Court’s
consideration of the facts.

The Court concludes...that...the perils invoked by Hungary, without preju-
dicing their possible gravity, were not sufficiently established in 1989, nor
were they “imminent,” and that Hungary had available to it at that time
means of responding to these perceived perils other than the suspension and
abandonment of works with which it had been entrusted....Hungary was,
then, presumably aware of the situation as then known, when it assumed its
obligations under the Treaty.®°

Although the consideration of evolving norms is subsumed in their atten-
tion to treaty law and the serious matter of pacta sunt servanda, this Court
went further than its predecessors in recognizing that the normative dimen-
sion of adjudication is a dynamic and dialectic exercise. The Court stopped
short of considering whether any of the principles in the case were jus cogens
or peremptory norms of international law, which would be able to trump
social convention.

Neither of the parties contended that new peremptory norms of environmen-
tal law had emerged since the conclusion of the 1977 Treaty, and the Court
will consequently not be required to examine the scope of Article 64 of the
Vienna Convention on the Law of Treaties....On the other hand, the Court
wishes to point out that newly developed norms of environmental law are
relevant for the implementation of the Treaty and that the parties could, by
agreement, incorporate them...Consequently, the Treaty is not static, and is
open to adapt to emerging norms of international law....The responsibility to
do this was a joint responsibility.®!

The Court did not accept Hungary’s argument about “ecological neces-
sity” and maintained both the integrity of the treaty and the responsibility
of the state of Hungary. But it also placed one of the potentially critical prin-
ciples considered in the case at the heart of its finding by ordering that the
states renegotiate the treaty with the “concept” of sustainable development
as their standard of reference.

It is clear that the Project’s impact upon, and implications for, the environ-
ment are of necessity a key issue....The Court is mindful that, in the field of
environmental protection, vigilance and prevention are required on account
of the often irreversible character of damage to the environment and of the
limitations inherent in the very mechanism of reparation of this type of dam-
age. Throughout the ages, mankind has, for economic and other reasons,
constantly interfered with nature. In the past, this was often done without
consideration of the effects upon the environment. Owing to new scientific
insights and to a growing awareness of the risks for mankind—for present
and future generations—of the pursuit of such interventions at an unconsid-
ered and unabated pace, new norms and standards have been developed, set
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forth in a great number of instruments during the last two decades. Such new
norms have to be taken into consideration, and such new standards given a
proper weight, not only when States contemplate new activities but also when
continuing with activities begun in the past. This need to reconcile economic
development with protection of the environment is aptly expressed in the con-
cept of sustainable development.$?

The dissent of Judge Weeramantry is also telling. He contended that the
majority, in admitting aetiological-norms into their adjudication, failed to
go far enough. From the standpoint of Hume’s philosophical-policy, he is
anticipating a transition to a Stage-II Critical International Legal System.
He goes further than the majority to state that “the principle of sustainable
development...is an integral part of modern international law.”®3 He then
contends that “[e]nvironmental rights are human rights”%* and makes refer-
ence to Judge Tanaka’s dissent in the South West Africa case to argue that,
“[t]he ethical and human rights related aspects of environmental law bring
it within the category of law so essential to human welfare that we cannot
apply to today’s problems in this field the standards of yesterday.”®

Invoking a full evolution to a Stage-II Critical Legal System, and a
much wider range of concerns for the adjudication of international law,
Weeramantry makes a case that the proper rule of adjudication should
allow for a stage of progressive codification where critical principle and erga
omnes obligations are dominant within the processSiprinciple dialectic.

We have entered an era of international law in which international law sub-
serves not only the interests of individual States, but looks beyond them and
their parochial concerns to the greater interests of humanity and planetary
welfare. In addressing such problems, which transcend the individual rights
and obligations of the litigating States, international law will need to look
beyond procedural rules fashioned for purely inter partes litigation....When
we enter the arena of obligations which operate erga ommnes rather than inter
partes, rules based on individual fairness and procedural compliance may be
inadequate. The great ecological questions now surfacing will call for thought
upon the matter. International environmental law will need to proceed beyond
weighing the rights and obligations of parties within a closed compartment of
individual State self-interest, unrelated to the global concerns of humanity as
a whole. The present case offers an opportunity for such reflection....crossing
cultural and disciplinary boundaries which have traditionally hemmed in the
discipline of international law.%¢

Weeramantry’s call to refine the process-norm of Justice-As-Sovereignty,
through the full synthesis of process%iprinciple in issues related to human-
ity and planetary “interests,” comes with an argument for what we now
understand to be a reorientation of the dialectics inherent to sovereignty.
This is a perfect manifestation of what one might expect within a Stage-II
system of adjudication. It occurs at a point in progressive codification where
law now represents critical as well as contextual principle in full dialectic
engagement. If the role of dissent in legal cases is to accelerate legal practice
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to achieve a more robust definition of progressive codification as a rule of
adjudication, then we can have no better example than this.

The last case considers comparative law between the state of Canada and
the international legal system. In the Continental Shelf case, we observed
adjudication standards as if set in a Stage-1 or very early Stage-II legal system,
where protecting the conventional international system from the disruption
of critical principle was the highest priority. The Gabcikovo-Nagymaros
case, some thirty years later, demonstrated that the transition toward a more
fully actualized Stage-II legal system for international law was closer to frui-
tion. But the 1998 Canadian Supreme Court case Reference re Secession
of Quebec®” sets the standard for synthesizing processSiprinciple in the
requirement of a Constitutional framework to fully adjudicate the dialectic.
This is a framework common at the municipal level, but nonexistent at the
international level of social organization.

Quebec is an advisory opinion of the Canadian Supreme Court on one
of the most pressing questions of Canadian and International law; namely,
the meaning of self-determination for “peoples” already contained within
a recognized sovereign state. The Court tackled its task in two stages: first,
examining whether Canadian law exists that would sanction the unilat-
eral secession of Quebec from Canada. Finding that no such domestic law
existed, it then applied the same question of a right to unilateral secession to
international law and found that no such law existed at this tier either.

Although this elegant opinion is both an historical and legal exer-
cise, it also has a philosophical argument that is of great interest from a
Humean point of view. Specifically, it demonstrates the ultimate role of
Constitutionalism, in the modern democratic context, as the final arbiter
of progressive codification, or the dialectic of process%iprinciple within a
Stage-II legal system. The argument illustrates a dependence on municipal
Constitutionalism in its contention that there is no unilateral legal route to
self-determination. It also highlights the dependence of international legal
practice on municipal Constitutionalism to decide on the ultimate validity
of self-determination claims within dispute settlement and the resulting syn-
thesis of processSiprinciple.

Constitutional government is necessarily predicated on the idea that the politi-
cal representatives of the people...have the capacity and the power to commit
[them] to be bound into the future by the constitutional rules being adopted.
These rules are “binding”...as defining the majority which must be consulted
in order to alter the fundamental balances of political power (including the
spheres of autonomy guaranteed by the principle of federalism), individual
rights, and minority rights in our society.?

In this way, our belief in democracy may be harmonized with our belief in
constitutionalism.®’

This “orderly framework™ is the point of departure for the Court’s philosoph-
ical argument about Constitutionalism; the Justices’ perspective illustrates
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that a Constitution is the ultimate objective of progressive codification as a
rule of adjudication.

Specifically, the case reflects a seeming recognition that, in the transition
to a Stage-II Critical Legal System, adjudication norms must accommodate
a much more complex social reality. No longer does the prelaw bulwark of
social convention hold the moral and legal highground in the form of the
simple legal process-norm of Justice-As-Sovereignty. With the advent of con-
tract-by-convention, the concern for essential or necessary ends and their
self-defining aetiological-norms becomes a much more substantial player in
the core dialectic between processSiprinciple.

Consequently, adjudication must fully integrate critical principle into the
synthesis legal solutions of the dialectic, to the point where principle may
determine the parameters of process. In the previous cases, the transition
was a slow and incremental progression. However, as demonstrated in the
last case, critical principle (i.e., sustainable development) does eventually
appear in majority opinions as rationes decidendi. But in gaining ground
on process, critical principle also acts as a disruptive force and can disable
some of the core ideas within the conventional system of sovereign adjudica-
tion rules. So how is it that a legal system achieves progressive codification
through expanding rules of adjudication without chaos breaking down the
order, or fundamental stability, of a society?

The Canadian Supreme Court’s answer is that Constitutional law cre-
ates the appropriate synthesis mechanism, representing both the interests of
critical principle and a stable society. In effect, constitutional law segregates
the essential rights or entitlements of all citizens and places them, as core
critical principles, beyond the reach of majority rule. In this way, the need
for what is “necessary” is judicially protected in the ongoing ebb and flow
of executive and legislative decision-making that maintains justice-as-order
and protects social convention. Thus, a constitution provides a set of rules
for an overarching “orderly framework” that protects a baseline synthesis
of both sides of the process%iprinciple dialectic. Under these conditions, a
society is able to simultaneously protect social convention, progressive codi-
fication, and the essential norms of critical principle.

In its argument about the lack of Canadian law to support the unilateral
secession of Quebec, the Court made it clear that, while Quebec does have
a separate and unique “people,” the first requirement of self-determina-
tion, the rights of this minority have been fully supported by the Canadian
Constitutional System.

The Quebec people is manifestly not,...an oppressed people. For close to
40 of the last 50 years, the Prime Minister of Canada has been a Quebecer.
During this period, Quebecers have held...all the most important positions in
the federal Cabinet.”

Fundamentally, the “fact” of the Canadian Constitution and its Charter
of Rights and Freedoms is the decisive factor in the argument that since the
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“people” of Quebec have their full human rights within Canada, they have no
legal reason for unilateral action. Under these conditions, the Constitutional
process is the only way for secession to be legal. It is the Constitutional
responsibility of Quebec, to go though a lengthy negotiation process with its
people, the people of the rest of Canada, and with the federal Government
in order to affect a legally-sanctioned independence from Canada.

The interesting twist in this argument comes when the Court assesses the
question of unilateral secession within the practice of international law. In
their analysis, the Court seems to argue consciously that self-determination
as a critical principle must always be weighed against the prime concern
for stable coordination of the international system and its process-norm of
Justice-As-Sovereignty.

The international law principle of self-determination has evolved within a
framework of respect for the territorial integrity of existing states. The various
international documents that support the existence of a people’s right to self-
determination also contain parallel statements supportive of the conclusion
that the exercise of such a right must be sufficiently limited to prevent threats
to an existing state’s territorial integrity or the stability of relations between
sovereign states.”!

Within international law, as a potential Stage-II system, the prerequisite of
Justice-As-Sovereignty, and the possible vulnerability of the Westphalian
Equilibrium, are an ever-present component of the adjudication process. To
make a case for secession, or the self-determination of a “people,” even if
they are not given their full rights within the “parent” state, is a matter of
critical principle disturbing established international law from social con-
vention. For the Court, intervention into the sovereign matters of a recog-
nized state is still fundamentally a matter of finding a Lotus prohibition.

It is clear that international law does not specifically grant component parts
of sovereign states the legal right to secede unilaterally from their “parent”
state....proponents of the existence of such a right at international law are
therefore left to attempt to found their argument...on the proposition that
unilateral secession is not specifically prohibited and that what is not specifi-
cally prohibited is inferentially permitted.’?

Within this narrow legal framework, and lacking Constitutional Gov-
ernance on the international tier to properly regulate the synthesis of
processSiprinciple, the Court in this case reverts to municipal constitutional
law. Their use of “internal self-determination” sets the adjudication stan-
dard for both levels of the international system.

The recognized sources of international law establish that the right to self-
determination of a people is normally fulfilled through internal self-deter-
mination—a people’s pursuit of its political, economic, social and cultural
development within the framework of an existing state. A right to external
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self-determination (which in this case potentially takes the form of the asser-
tion of a right to unilateral secession) arises in only the most extreme of cases
and, even then, under carefully defined circumstances.”?

A state whose government represents the whole of the people or peoples resi-
dent within its territory, on the basis of equality and without discrimination,
and respects the principles of self-determination in its own internal arrange-
ments, is entitled to the protection under international law of its territorial
integrity.”*

The delineation between internal and external self-determination can be
argued to be a direct outgrowth of the bulwark of social convention and
the continued influence of the Stage-I level of complexity and its concep-
tualization of Justice-As-Sovereignty. The international legal system has no
adequate process to render synthesis solutions to disputes between process
and principle and, therefore, cannot accomplish a full transition to Stage-II.
This logic entails that, in order for international adjudication to properly
incorporate processiprinciple, a Constitutional Framework is a necessary
eventuality. Only constitutional law can properly act to enshrine essential
aetiological-norms without excessive disruption of established convention
or procedural rules of property stabilization.

Within international legal practice, the “internal” concept of self-determi-
nation is known as the “safeguard clause”; it is customary law further codified
within the 1970 Declaration on Principles of International Law Concerning
Friendly Relations and Cooperation Among States. But this particular clause
is more an international codification of municipal Constitutionalism than
an independent piece of international legal practice.

Within the transition to a Stage-II Critical Legal System, it is impera-
tive to set processSiprinciple into balance by established and fundamen-
tal process. As the Canadian Supreme Court recognizes, this requires a
Constitutional Governance Structure. Without one, international rules of
adjudication have no ultimate normative process standards with which to
establish consistent measures of the correct dialectic synthesis between well-
established sovereign process and evolving critical principle. Under these
conditions, without Constitutional guidelines to integrate critical principle,
they are potentially a more ominous disruption to the stability of interna-
tional social convention.

Consequently, progressive codification, as a rule of adjudication within
the international legal system, first establishes itself as a complete and stable
Stage-1 Procedural Legal System, including custom, contextual principles,
and the consent of states in treaty law. Next, legal adjudication must recog-
nize the transition to a Stage-II Critical Legal System and take steps to clas-
sify the most essential critical principles jus cogens and the most necessary
obligations erga omnes, so they can eventually be integrated into judicial
deliberations.

However, the Quebec case illustrates that a fully engaged dialectic
within a fully institutionalized Stage-II Critical Legal System will require
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a Constitutional adjudication standard. This framework of constitutional
law does not yet exist at the global level. And if the implications of Hume’s
philosophical-policy and legal design are correct, one should expect that
without Constitutional Governance to create stable adjudication rules of
synthesis, the Stage-II transition will never be fully completed. International
law will continue to rely on the constitutional standards of municipal sys-
tems for its gauge of the proper role for critical principle in a process-dom-
inated core dialectic of the international rule of law.

Together, these cases illustrate what both the internal and external defini-
tions of progressive codification will have to address in the future. The inter-
national system is currently a Stage-I system where the first consideration of
critical principle is gradually being integrated into international law; first in
dissent, then in obiter dicta, and only then in rationes decidendi. The cases
also highlight the importance of constitutionalism as the ultimate arbiter
of the processSiprinciple dialectic and indicate that it is a prerequisite for a
stable Stage-II legal system.

Combining the local rule of recognition, that is, the SPP of effectiveness,
with the rule of adjudication in terms of the SPP of progressive codification,
provides a view of international legal practice that highlights a more com-
plex metaphysics for Justice-As-Sovereignty, anticipating the growth of criti-
cal principle in international adjudication. A reluctance to fully incorporate
critical principle is not a moral rejection of the quality of those rights, but a
predisposition to reaffirm the fundamental status of social convention at the
heart of the international legal system.

In chapter 4, we will examine a second type of recognition rule. The
universal rule of recognition is a counterweight to its local variety, defin-
ing Justice-As-Sovereignty, not in terms of domestic security, but in terms
of international responsibility. This will further enhance the metaphysical
essence of Justice-As-Sovereignty.
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Abstract

Hume’s philosophical-policy suggests a definition of the international system dia-
metrically opposed to the common positivist assumption of a violent and chaotic
Hobbesian state of nature. Justice-As-Sovereignty maintains coordination through
the systematic policy precept of reciprocal cooperation which acts as a “univer-
sal” rule of recognition and offers the possibility of an international law that is
much more than merely the establishment and protection of the state. Next, game
theory extrapolates the legal design elements of Hume’s concept of law, defining
the international system as an unstable, but not anarchic, coordination game,
built on a stratified foundation of solved municipal prisoner’s dilemmas. Lastly,
the evolution of this strategic context is verified through international case law.

I. Hume’s Logic of Concepts: Customary Law From a
Distinct “State of Nature”

In chapter 2, a local rule of recognition from the SPP of effectiveness was
identified. But in this case, Hume’s philosophical insight demonstrates that
the metaphysics of Justice-As-Sovereignty is actually a multi-tier collective
action problem where the additional SPP of peaceful or reciprocal coopera-
tion creates a universal rule of recognition specifically supporting Justice-
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As-Sovereignty. The process-norm is defined, dialectically, both from the
municipal level up, and from the collective level down. Reciprocal coopera-
tion is in dialectic with its local counterpart of effectiveness. It also acts in
concert with the rule of adjudication toward the evolution of a definition of
effectiveness that focuses more on the international than the national con-
ceptualization of Justice-As-Sovereignty. Although there are wider implica-
tions for this systematic policy percept (SPP), as understood within Hume’s
philosophical-policy, it is akin to Krasner’s definition of “international
legal sovereignty” which “refers to the practices associated with mutual
recognition, usually between territorial entities that have formal juridical
independence.”!

Hume’s logic of concepts provides a foundation to make a case for a
definition of jus gentium that, while it may have risen from the mere coordi-
nation of states, is a nonderivative, stable legal system with the capacity to
transcend a simple definition of sovereignty and support the complex idea
of an international rule of law for transnational or universal society. This is
not a new notion.

During the Reformation, Suarez argued for “peace in a universal law of
nations.”? In support of this end, he tried to find a bulwark against the dis-
integration of the Catholic world system in a new global conceptualization
of jus gentium. The search for norms to stabilize the international system
as a single, integrated, and separate rule of law® was uniformly assumed
to require the presupposition that both natural law and international law
were, as Vitoria had argued, based on the same foundation: revealed human
reason. This was the only way to give both a necessary metaphysical base
and a common core imperative to the jus gentium. But, for Suarez, revealed
reason was no longer universal and, therefore, of marginal utility.

Nevertheless, Suarez expanded Aquinas’ distinction between the “natu-
ral” and the “civil” law. Because of the obvious lack of universalism in the
Reformation’s idea of revelation, which then informed natural law, and his
need to make international law a distinct legal system, Suarez detached the
jus gentium from natural law and made it predominantly a global variant
of the civil law. While he contended that the jus gentium “derives its force
from natural law,”* he argued that it is not “contained within the bounds
of natural law,”5 and was not a “necessary law” based on reason, but less
“immutable” than the natural law.® This jus gentium is a “law of will,”” ren-
dered from “habit,”® and guaranteed by “actual usage,”’ foretelling Hume’s
philosophical-policy. Suarez defines the law as in “an absolute sense human
and positive,”1? and created to ensure that the international system of states
is “properly ordered.”!!

Being a sound Scholastic and dialectician, Suarez posed counterargu-
ments that he then addressed. The most telling of these is when he posits
that “it seems impossible that the jus gentium should be common to all peo-
ples and should nevertheless have its origins in human will and opinion.”!?
Although Suarez satisfies himself that this counterargument is answered by
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the capacity of natural law to inform “the customs of all nations,”'? and
in this way create a universal law out of integrated customary practice, he
continues to maintain that its character as civil law means that it has “no
altogether intrinsic and natural necessity.”'* In effect, Suarez assumes that,
with reason and revelation made moot as possible “natural” foundations
for the international legal system, jus gentium, as a variant of civil law, must
depend on local practice universalized through the experience and conse-
quent expectations of interstate relations.

For Suarez, jus gentium acknowledges that custom is primarily measured
in terms of the civil or positive law as a manifestation of the will of states.
This “will” is, by his argument, without any “necessary” metaphysical foun-
dation, nor a collective imperative that might make it truly “common to all
mankind.”!’ The goal of peace through universal law is therefore dependent
upon an acknowledgment on the part of each state that they are a “member
of a universal society.”'® However, Suarez expects this stable universality to
be a serendipitous product of the “habitual conduct of nations,” without a
necessary standard to judge good from bad law. His hope seems to be that
a common predisposition in all states will lead to sound and humanitarian
results. But what is the basis of this predisposition, if it has no common
point of origin, justification, nor imperative to action?

The problem in Suarez’s argument is a misunderstanding of the interna-
tional system as a single global collective action problem made up of indi-
vidual state agents who are dealing with two expressions of the same civil
law, one domestic and one foreign. For Suarez, the jus gentium is an “inter-
mediate”!” step between universal natural law and domestic civil law. But he
makes it an extension of the latter without the stability of the former.

Viewed through Hume’s philosophical-policy, Suarez fails to understand
two crucial points. First, international law is not just an extension of civil
law, but a specific strategic reality with a distinctly defined society to pro-
tect. Second, there is an additional foundation for practical reason that
can provide a “necessary” basis for justice: social convention. Specifically,
Hume’s philosophical-policy treats international law as a separate systemic
tier of law with its own strategic rationality, distinct from the municipal
tier, while dialectically connected to it. In addition, Hume’s conceptual logic
rests all law, both in terms of municipal civil law and jus gentium, on his
argument for a natural law of social convention built on the human passion
for society.

Two levels of stable social interactions play out in the international legal
system. They share a common base in a natural law of human passion.
But they have different circumstantial expressions of law given the distinct
demands on the agents involved and the conventional solutions produced by
each for their unique collective action problems. The local rule of recogni-
tion, expressed in terms of the SPP of effectiveness, creates a conceptualiza-
tion of Justice-As-Sovereignty incomplete without its dialectic connection
to the universal rule of recognition defined through the SPP of peaceful or
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reciprocal cooperation. Reciprocity-As-Effectiveness, in this context, grants
each tier of the international system its own dialectic role in creating the
law. Each has a role in synthesizing law, contributing its particular breed of
social convention to the overall process of social order. In other words, the
jus gentium is a simultaneous product of Justice-As-Sovereignty defined as
both domestic social stability and an evolving sense of a global or “universal
society.” 18

Because the municipal collective action problem is akin to a Prisoner’s
Dilemma (PD), while international collective action is a Lewis Coordination
Game, the distinct strategic contexts allow Hume’s concept of law to sta-
bilize the international system without the same degree of law enforcement
required by coercive municipal governance structures. Given the two dis-
tinct sets of background conditions and dialectic collective action problems
to consider, one can argue for different configurations of law to create dis-
tinct definitions of governance for municipal'iinternational systems. This
delineation acknowledges separate but interdependent circumstances of
justice that require good international law to balance effective control with
the state’s reciprocal responsibilities to a transnational sense of law and
society.

Overall, because Hume’s approach elevates process over principle and
focuses on procedure in his concept of law and its evolving legal system, the
complexity of the strategic situation allows for distinct combinations of pro-
cedural and substantive rules to govern on municipal, as opposed to interna-
tional, levels of organization. These varieties, however, are not antagonistic
to mutual order but dialectically necessary to it. Engaged with one another,
they produce a synthesis product that assures not only distinctly governed
municipal systems built on their unique circumstances of justice, but, simul-
taneously, a universal set of circumstances and social conventions that also
rely on Justice-As-Sovereignty to support international social equilibrium.

Under these interdependent circumstances, justice creates a dynamic jus
gentium capable of evolution, coordination, and the genesis of multiple gov-
ernance systems with a responsibility to enhance and promote progressive
codification of international law. Justice-As-Sovereignty supports a dialectic
between the collective (i.e., international) and individual (i.e., state) levels
of strategic interaction. This dialectic causes legal stratification between
municipal and international legal systems, while it sets the process standards
for state legitimacy in terms of responsibility to contribute to the persistence
of peace in a universal law of nations.

Acknowledging both the strategic reality of states and the distinct require-
ments of their international relations, Hume’s legal design imperatives rec-
ognize that jus gentium has its own collective action problem to solve and
its own requirements for cooperation and social order that allow it to evolve
and persist. This begins with less centralized and coercive governance struc-
tures. A design argument drawn from Hume’s philosophical-policy would
focus on the process of cooperation between tiers of social organization
as the critical dialectic variable. Because this interaction coordinates both
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sovereignty as effective control and sovereignty as peaceful or reciprocal
cooperation, it creates a complex combination of recognition and adjudica-
tion standards that must be integrated to provide peace and justice on both
levels of society at the same time.

In this way, Hume’s concept of law creates a definition of customary inter-
national law that equals more than the aggregate will of states. International
custom is inherently rooted in the passion for society at the international
level of organization and grows from a natural law of social convention.
Jus gentium represents the interaction of municipal and international social
conventions in a search for a synthesis international system of law that
allows for the coexistence of domestic and global society. In addition, the
legal recognition of states, both from the local level as sovereign entities and
from the universal level as responsible cooperators in a dynamic coordina-
tion equilibrium, demands a new definition of municipal/international legal
stratification. In such a design, municipal systems integrate international
law into the domestic context, while the international system taps municipal
law as a source of innovation and change.

Hume’s definition of natural law proffers a more complex and represen-
tative model of the international system and its strategic complexity with
rules of recognition for local effectiveness and universal reciprocal coopera-
tion. The two-tiered system as a dynamic whole provides the dialectic back-
ground conditions for the evolution of sovereignty in legal practice.

The two levels of recognition rules required by this strategic complex-
ity have further effect on the “circumstances of justice” for international
practice. Specifically, it is no longer reasonable to assume, as contemporary
international theory does, that states are individuals while the international
system is an anarchic state of nature. Instead, Hume’s philosophical-policy
suggests that states are social constructions representing stable societies at
both the municipal and international level of organization, while law is a
creature, not of rules, but of practice in a “state of nature” that is nonopti-
mal, yet hardly Hobbesian.

Given the historical background of modern international law, a stable
social order at the Westphalian Equilibrium is the legal objective. With the
disintegration of the Papal international system, and its “revealed” sense
of natural law and transnational social conventions, universality was sac-
rificed for local stability in a series of “royal” legal systems. These evolved
into modern states. To transcend the limited certainty and order experienced
at the local level, an international process-norm was required to reestab-
lish transnational cooperation and social convention so that both local and
international law could develop dialectically. Justice-As-Sovereignty allows
for universality and certainty in both the coordination of international law
at the Westphalian Equilibrium, and the rise of the municipal state, as each
principality solved its PD.

Although city-states and regional royal principalities existed before the
Thirty Years War, the violent disruption of the Reformation came before
their full development.' Local and regional governance was not sufficiently
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developed to substitute for the demise of the Papal System, or forestall the
resulting disorder and war. So the secular royal subsystems began a process of
progressive codification through both local and international social conven-
tion. This first stabilized the royal systems and then lead to an inter-national
point of coordination that made a system of “states” and their reciprocal
duties-in-law the preferred model for a stable global social order.

For Hume, natural law, regulated by humanity’s passion for society,
informs Justice-As-Sovereignty, which seeks law for the purposes of finding
a stable cooperative equilibrium to provide certainty and universality for an
increasingly complex international social order. The law is, in this way, pri-
marily a transsocial or inter-national phenomenon that fosters the creation
of a system of states in order to stabilize both municipal and international
society.

Built on the natural law of evolving social convention that creates
a customary law of practice as a prerequisite to any legal rules, Justice-
As-Sovereignty supports both national and transnational social orders in
moving up their scales of forms. It does so by undergirding both with a
metaphysical framework that synthesizes reason$ipassion and the society’s
self- and social-interest in a legal design based on the dynamic balance of
processSiprinciple.

These dynamics began in a situation where the fracture of revelation
into many streams of ideological thought assured that no universal system
would replace the Church. Consequently, local secular law was called on to
develop and fill the gap so society at its most basic level could find some
level of certainty. This allowed cities, manors, cultures, royal houses, and
religious sects to create a more localized stability as the core building blocks
of international society’s metaphysical scale of forms. All of these legal enti-
ties were responding to the absolute presupposition of one’s need for society
and social order as these arose out of the “state of nature” that was the
Thirty Years War.2°

This necessitated that a jus gentium, in terms of Justice-As-Sovereignty,
be built on the basis of the dialectics of a local rule of recognition, in sup-
port of effective control within the state, and a universal rule of recognition
in terms of the state’s reciprocal duties to transnational stability. The result-
ing Westphalian Equilibrium was, therefore, a synthesis of both universal
and local procedural recognition but was also the creation of a new set of
international social conventions (i.e., sovereignty and minority rights) that
would eventually replace the Papal system with a secular international law.

Law is the conventional means of providing order, certainty, and predict-
ability for social life. But only two legal systems, Urban and Royal, sur-
vived the violence and stress of the Thirty Years War.?! The conventional
need to stabilize society for its own persistence caused municipal systems
to seek a means to their independent circumstances of justice. However,
simultaneously, this effort also provided for the joint circumstances embrac-
ing their common religious divisions, through a peace settlement that rec-
ognized the dialectic circumstances with solutions to both local security
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and universal coordination.?? Within the Treaties of Westphalia were the
seeds of a two-tiered metaphysical scale of forms that provided for both
sovereignty'Siminority rights.?> At this point Justice-As-Sovereignty sup-
ported the rise of customary law at the international level, while setting
parameters for the recognition of states, the reciprocity of contextual rights,
and the stratification of municipal and international law.

The process-norm of Justice-As-Sovereignty stabilized the Westphalian
Equilibrium. Consequently, a set of practices and contractual rules from
these practices set in motion what has since come to be known as customary
or general international law. These are legal rules from practice, which itself
has come from international social conventions that define the legitimate
responsibilities of reciprocal coordination for any state seeking the protec-
tion of the system of sovereign states.

In the international dialectic, rules of local and universal recognition
provide a balance between effective control and reciprocal responsibility
that surfaces as synthesis legal design rules. Customary international law as
transnational social convention then arose as a primary source of law for
the two-tiered system. Specifically, the stratification of the law, (i.e., how and
what international laws apply municipally), is a customary rule-synthesis of
the dialectic balance of social conventions in the form of SPPs that provide
a metaphysics for Justice-As-Sovereignty.

After the Reformation, a new scale of forms was needed to synthesize
social convention in a move toward a reorganized international system
based on secular values and focused on neutral process rather than divisive
critical principle. Justice-As-Sovereignty provided the answer. Society finds
an imperative in the generic essence of “universal” social convention and
the order and certainty it provides for a pattern of collective action on the
local tier. The dialectic of local and universal recognition within Justice-
As-Sovereignty sustains the process of seeking the universal by creating
a municipal foundation for dialectical method that eventually recreates
order in the universality of a newly secular and process-based interstate
system.

For Hume’s philosophical-policy and legal design, Westphalia is not just
a treaty solution to a long war, but the codification of a process-norm based
on a new set of evolving post-Reformation social conventions. Within the
new cooperative equilibrium, a dialectic process begins to refine sets of local
conventions into an emerging point of international coordination—a new
international legal system based on Justice-As-Sovereignty.

Considerable argument exists over what Westphalia really accomplished
and whether or not it was the origin point for the state.>* But from a Humean
perspective, the creation of a two-tiered international system based on secu-
lar social conventions, and a process-norm of Justice-As-Sovereignty with
both local and universal rules of recognition, is a significant event. It offered
a modern scale of forms for international law that, since 1648, has rendered
both contemporary international legal practice and the state system upon
which it is based.
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Overall, Hume’s philosophical-policy illuminates a sovereignty-based
definition of international law that is more complex than contemporary
theory can offer. It creates a two-tiered world system procedurally adapt-
able to an ever-greater scope and complexity of culture and society than
was envisioned by Suarez, but which rendered the same result: “peace in a
universal law of nations.”?’

Opinio Juris as a Function of Social Convention

As international social convention evolves along its scale of forms, it moves
through two levels of complexity as a concept of law. In the same way that
the balance of SPPs will dictate the evolving conceptualization of Justice-
As-Sovereignty, this idea of justice will regulate the three sources of inter-
national law.2® Applying Hume’s philosophical-policy to the progressive
codification of these primary sources (i.e., principle, custom, and treaty) cre-
ates a hierarchy where principle is the most primitive level of law, contextual
to process and a creature of preexisting social convention. Social convention
will also be the source for general customary law as those practices and rules
necessary to the stability of diplomacy and Justice-As-Sovereignty. Treaty,
although a form of conscious contract, is still based on contract as conven-
tion and is the most codified level of the hierarchy. Within this framework,
international markets thrive, especially with contract-by-convention when
treaty becomes possible and the legal design space is complex enough to
have the minimal background institutions for functioning markets. As sov-
ereignty evolves, its translation of social convention into customary inter-
national law lies at the heart of the process that is the international legal
system. This is because both are based in practice and contain the essential
normative character of the law, as it evolves from human interaction with
the aim of a stable social order.

Within sovereignty’s scale of forms, social cooperation first evolves from
unconscious behavior, which is supportive of social stability. The refine-
ment of the idea of justice then establishes a more conscious pattern that is
repeated on the municipal level to create states, then on the “interstate” level
to create levels of transnational sanctions. These include diplomacy (i.e.,
approbation), then sovereignty as a process-norm (i.e., justice), and, finally,
contract-by-convention with its multi- or supranational law and institutions
(i.e., political society). These sanctions protect social order and coordination
through Justice-As-Sovereignty.

The definition of customary law is invigorated through Hume’s philo-
sophical-policy and legal design, by redefining it as law derived from social
convention. This makes general international law a creature of the SPPs as
relative presuppositions within the metaphysics of Justice-As-Sovereignty.
Justice becomes the standard of effective practice that establishes the delin-
eation between valid and invalid customary law. The number of states that
participate or acknowledge a rule of customary law, or a state’s expressed
obligation to its rules through opinio juris, are no longer the most crucial
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factors for law’s validity. Rather, the implications of a proposed custom for
maintaining the established coordination equilibrium mark it as a valid
piece of general international law.

This requires a reconsideration of opinio juris et necessatis, or the con-
sent and acknowledgment dimension of customary international law. We
should expect that if opinio juris is a creature of the governance stage of
progressive codification, produced through contract-by-convention, it will
have no foundational or conventional priority. It will be independent from,
and an afterthought of, and not necessary to the origin, but only the persis-
tence of, international customary law. Within Humean legal design, opinio
juris is not an equal and fundamental component, with practice, of custom-
ary international law.?”

The history of general or customary international law, from the stand-
point of Hume’s philosophical-policy, begins with the solid dominance of
evolving conventional practice. As that observable dimension of Justice-
As-Sovereignty it sets expectations and can be depended on to protect the
interests of constituent states in maintaining the Westphalian Equilibrium.
Initially, international social conventions are sustained by diplomatic appro-
bation. Eventually, they will require more definitive defense against the grow-
ing numbers of distinct conventional solutions to municipal collective action
problems and the increasing challenge, in a growing world system, provided
by the generation of alternative points of coordination. With the advent of
the process-norm of Justice-As-Sovereignty to further stabilize international
property, sovereign coordination may be protected by the tacit practice that
any behavior not specifically prohibited by international constraints is per-
missible.?® At this point, sovereignty becomes the core norm for any future
governance institutions created through contract-by-convention at the third
and last level of sanctions: political society.

Hume’s logic of concepts suggests that social convention and, therefore,
the original legitimacy of international custom should cause obligation to
be generated from iterated practice, where the sanction of approbation is
enough to secure initial cooperation. Humean social convention is estab-
lished as a legal convention by interaction and the “mutual” acceptance
of that behavior through the systematic coordination of actors at the
Westphalian Equilibrium. Consent is not tacit or real, but simply inferred
from the fact that states act in response to their reciprocal responsibilities
within the coordination game. In this way, consensus is secured without
opinio juris, through the operation of Justice-As-Sovereignty which is par-
tially defined by a synthesis of the dialectic of local and universal rules of
recognition.

But where does opinio juris originate? Practice is initially sufficient to
support customary law as social convention. With the advent of stronger
governance structures and intentionally codified law, Hume’s logic of con-
cepts, ever vigilant to protect Justice-As-Sovereignty, may require the posi-
tive accession of states to customary law. The additional level of political
sanction reinforces Justice-As-Sovereignty by adding, to the acceptance
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of practice, the requirement that states need to consciously demonstrate a
further obligation to custom and the universal rule of recognition through
opinio juris.?

Given Hume’s focus on social convention as practice, the requirement of
opinio jus et necessatis is unnecessary because social convention, within the
context of a coordination game, regulated by Justice-As-Sovereignty, is self-
reinforcing. It would also have no utility because the moral obligation in the
first two stages of Hume’s progressive codification of sanctions is informal
and focused on the creation of practice as this must preexist for rules to be
possible. Only with the evolution of contract-by-convention as the third
level of sanctions in the international system is the addition of a separate
obligation to the practice of a rule of law possible and perhaps necessary to
stabilize the complexity of an expanding society of states.

With the advent of contract-by-convention in the international legal sys-
tem, critical principle becomes more fully engaged in the process%iprinciple
dialectic. Another reason for opinio jus et necessatis may be that it has util-
ity in identifying those states that have consented to customary law. In a
world of both contextual and critical principles, and with the universal
validity of what is agreed to be customary law, Justice-As-Sovereignty may
require a potentially disruptive principle to meet more than the standard
test of conformity to practice. With the use of opinio juris et necessatis to
establish more active assent to customary law, Justice-As-Sovereignty can
better protect its coordination equilibrium from critical principle. If general
international law is increasingly populated by critical principle, which then
becomes universally applicable to states that heretofore have been obligated
to custom as a direct product of social convention, then an extra gatekeeper
is reasonable. This assures that no state need violate its sovereignty for the
sake of a critical principle to which it did not consent. Hume’s philosoph-
ical-policy sets opinio juris apart from custom as practice and assigns it
to the third stage of sanctions, as a conscious reaffirmation of Justice-As-
Sovereignty in customary law.

The International System and Hume’s “State of Nature”

The two-tiered international system derived from Hume’s philosophical-
policy must deal with the traditional definition of the international state of
nature assumed within international legal theory. Even without the enforce-
ment abilities of a fully-developed municipal-type governance system,
Hume’s international state of nature must successfully coordinate states
through approbation and justice connected to customary international law
as a manifestation of social convention, even before the advent of contract-
by-convention and formal codification of treaty. But how can Hume’s con-
cept of law navigate the “war of all against all”?

International legal theory has assumed that the international system
existed within a state of nature where anarchy threatens individual nations
with war and, in Hobbes’ words, an “existence” that is “solitary, poore,
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nasty, brutish and short.”3° If any one state were to defect from this assumed
international PD, the stability of the entire system would be fundamentally
threatened. For Hobbes and the standard positivist’ theory of international
law, power is a currency necessary to maintain a very precarious system made
up of noncooperative components constantly on the verge of meltdown.

The Humean “state of nature” is a less violent and more inconvenient or
inefficient set of circumstances. Here, humanity is faced with questions of
justice, which it has confronted before on a local level; that is, as an insta-
bility of property lessened by the evolution of social convention. It may be
that states at the international level, when they have solved the municipal
collective action problem, are more conscious of the distinct dimensions of
the global coordination game facing them. Nevertheless, the solution lies
in the utility of the Westphalian Equilibrium and the evolution of Justice-
As-Sovereignty. With the process-norm of sovereignty, the recognition and
operationalization of legal practice as an outgrowth of social convention
makes an inconvenient and unstable world collectively better off. With con-
vention, Justice-As-Sovereignty, and the evolution of rules first made evident
in customary international law, the state of nature is tamed by the applica-
tion of practical reason.

This is a dramatically different context for the international system from
that described as Hobbesian anarchy. First, from a Humean standpoint, it
lacks a desperate motivation to leave the state of nature. The incentive to
create international social convention is a move prompted by the circum-
stances of justice that juxtaposes the metaphysical need for wider social
relations against the limited generosity of individual sociopolitical actors. It
is a move toward effectiveness and improved peaceful coexistence, conve-
nience, and a more stable municipal%iinternational world order. In a world
of evolving social convention, the constant development of coordination
equilibria offers an inherently prudent basis for improving human social
relations.

This emphasizes Hume’s insight that the international system has its own
strategic reality. International collective action involves a solved PD at the
municipal level and an international coordination game that has a distinct
strategic framework and set of expectations for the actors. Specifically,
the multiple coordination equilibria are competitive but, because this is a
unique strategic context, the idea of coordination is in everyone’s interest
regardless of which equilibrium is chosen. This requires less incentive as the
state of nature is populated by many solved PDs that make it more hospi-
table and less uncertain than its counterpart for municipal law. Expectations
on the international tier are such that it is in everyone’s interest to live by
the accepted social conventions, especially when these involve a dialectic
of municipal%iinternational law that simultaneously supports Justice-As-
Sovereignty.

The choice of equilibrium is indifferent between the players and will arise
by social convention and then the codification of that convention through
contract-by-convention. The resulting two-tiered system of rules from
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practice, both more efficient and effective, form what Schelling calls a prom-
inent or “focal point” solution to the peace and reciprocity foundational
to the international legal system.?! This type of solution does not reflect or
create a state of nature but a state of reciprocal social convention, which is
a more stable manifestation of the universal rule of recognition. It is insured
against the potential loss of cooperation because the process of coordination
itself is the core value; that is, where the moral quality of the system itself is
to be found. The option for those coordinating is not chaos or utopia, but
different moments of the process-norm of Justice-As-Sovereignty that can
rebalance its inherent dialectics to maintain a coordinated system of social
convention.

Hume’s logic of concepts defines a “state of nature” for the emerging
international system that is uncoordinated and inefficient but not anarchic.
It does not present the stark Hobbesian specter of the threat of death in
disorder, but the social fact of unstable property relations that require social
convention for international stability. This foundation provides the origin
story for general or customary international law as a creature of practice.
It also allows for the progressive codification of international legal prac-
tice that changes over time, as more states are created and seek Justice-
As-Sovereignty for both local effective control and universal reciprocal
participation. Hume’s legal design imperatives give international law a core
of utility and grant international society a distinct sense of public interest
based on the coordination of the choices of states as social constructions.

A Stratified Dialectic for International Law

Hume’s philosophical-policy suggests two distinct but dialectically related
levels of social organization that compose the international rule of law:
municipal and international. Each of these strata has evolved in dialectic
relation to one another, where each tier is dependent for its stability on
the amount of order in the other as mitigated by Justice-As-Sovereignty.
The scale of forms for the evolution of sovereignty requires that the inter-
national social order be adaptable to its context and circumstances, which
includes a distinct strategic situation and a unique definition of those sanc-
tions necessary to maintain cooperation over time given the growth of social
complexity.

At the municipal level, the solution to the PD requires that law be a more
centralized set of sanctions that provide enforcement against defection and
exploitation involving more critical risks. Given Hume’s logic of concepts,
the definition of governance at the international level is more effective while
being much less centralized. Justice faces a coordination game and the need
for choice between equally eligible equilibria, not a “war of all against all.”
Although these levels of social organization are dialectically related, each
layer of social convention is distinct with different approaches to, and solu-
tions for, the effective establishment of sovereignty. This places Hume in the
dualist, or modified dualist, school of international legal theory.3?
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Specifically, dualists regard the stratification of municipal and interna-
tional law as separation between two distinct eristic systems where law at
the international level cannot be automatically incorporated into municipal
law but must be transformed by the action of internal government institu-
tions to affect the municipal level of social organization. Dualists also argue
that these two parallel lines of institutions and processes do not necessarily
have any connection with one another because they treat very distinct areas
of law. For dualists, the transformation of international into municipal law
is a process only to be considered in those rare instances when the two
interact.

Dualism deciphered from Hume’s philosophical-policy, however, is not
traditional. It contains an inherent dialectical mechanism that treats these
tiers of law as interrelated components of social convention represented
by the process-norm of Justice-As-Sovereignty on its single scale of forms.
Hume’s legal design does not ignore the international level of the rule of
law nor does he ignore the interaction of both levels given their specific
solutions to distinct dilemmas. The focus of Justice-As-Sovereignty on the
stability and persistence of cooperation at both tiers of social organization
must simultaneously protect domestic security as it invigorates international
cooperation.

To the degree that continued social stability can be disturbed at either
level of organization, either internally or externally by the other level of
evolving social convention, the policymakers obligated to the persistence
of social convention at one level need to be aware of the requirements of
all levels of law and how each tier can be channeled in mutual aid to the
other. The process-norm of Justice-As-Sovereignty is the means of doing
this. As a whole, justice in the international legal system has a single goal:
the persistence and empowerment of social order. Both tiers have differ-
ent strategic situations and a distinctly adapted legal process to solve their
separate contextual requirements. But they find a common imperative in
the absolute presupposition of the passion for society, which requires solv-
ing collective action problems from within a process%iprinciple dialectic.
Justice-As-Sovereignty both separates and simultaneously integrates many
municipal legal systems into a single international legal order.

But this simultaneous action of sovereignty on both tiers of the system
seems to put Hume into the monist camp of stratification theory. Again,
however, this seeming contradiction is only superficial. Hume’s logic of con-
cepts expresses not the traditional dichotomy between monist and dualist
models, but a more critical delineation of eristic from dialectic systems of
stratification. Within Hume’s legal design, the “transformation” or “incor-
poration” of international law must be understood within this framework.

Traditional monist or dualist theory is eristic in that it suggests strict
classification of law where the normative role of sovereignty is reduced in
complexity by only one or the other being considered true. A dialectic model
of stratification synthesizes both models and identifies a single moral stan-
dard, the process-norm of Justice-As-Sovereignty, as the basis for judgments
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of incorporation or transformation. The dialectic approach to stratification
suggests that hard and fast rules that always make treaty a subject of trans-
formation and custom always a subject of incorporation are not necessarily
effective nor supportive of justice. Each item of international law should be
judged as to whether it empowers Justice-As-Sovereignty. If so, then incor-
poration is called for; if not, or if there is a question as to its relation to
sovereignty, then transformation is required.

However, Hume’s philosophical-policy also explains why custom is usu-
ally addressed by incorporation, while treaty is not. His argument assumes
a moral base in the evolution of social convention, which is argued to be
the core of international legal practice. To the degree that customary law
is conventional, it can be expected to empower Justice-As-Sovereignty. It
would therefore become part of practice to municipally incorporate cus-
tomary law without undue concern for its disruptive nature. Treaty, on the
other hand, is a product of contract-by-convention and potentially contains
unconventional critical principle as well as process-norms. This makes it a
riskier proposition to social order and requires that Justice-As-Sovereignty
allow municipal legal systems a higher degree of scrutiny.

Within Hume’s logic of concepts, practical reason demands that the
social stability of property, not power, dictate the validity of law. This rede-
fines those interests in terms of Justice-As-Sovereignty: locally, in municipal
governance, where each nation adapts the process of evolving international
social convention to its particular circumstances; and internationally, in sup-
port of a system of sovereign reciprocity meant to stabilize property between
states through peaceful coexistence. Justice-As-Sovereignty is therefore not
only a process-norm for the coordination of international relations through
transnational law, but a general dialectic standard for the protection of
municipal social order.

The metaphysical evolution of Justice-As-Sovereignty provides a solution
to both international and municipal social order. It recognizes the world
system as a coordination game with nested PDs. The existence of a series of
stable governments at a local level of organization creates the background
conditions for the universal strategic framework of the coordination game.
Justice-As-Sovereignty sets the terms of the legal relationship between tiers
of social organization.

The municipal level of organization has no moral priority, as it would
for the dualist, but finds purpose in the empowerment of social and legal
universality and complexity at the international level. But it is also true
that no single all-encompassing strategic situation exists, as assumed by the
monist. The national agents of cooperation are simultaneously components
of two levels of law that must be dialectically considered as they inher-
ently affect one another. The transformation/incorporation of international
into municipal law is a dialectic process where both levels are intimately
engaged in a common pursuit of social order. Whatever is useful to either
level to help the refinement of social convention on its scale of forms is part
and parcel of that nation’s reciprocal moral obligation to the evolutionary
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process of the whole as expressed in the dialectic of local and universal rules
of recognition.

Specifically, it is legitimate to incorporate international law into munici-
pal law if the validity of the law on both levels is necessary to the refine-
ment of Justice-As-Sovereignty. Dialectic interaction and a synthesis of law
at both tiers stabilizes both domestic and global patterns of interaction
through social convention. A state may develop transformation rules that
will protect fundamental domestic law, like constitutions, from international
law,** but also directly incorporate international law that supports elective
convention within the society. The approach to stratification suggested by
Hume’s concept of law may consider transformation by municipal legisla-
tive bodies when the stability of property on the municipal level would be
further enhanced by this process, but not when the legislative process would
disrupt international legal relations and the comity of states.?

Traditional stratification theories, whether monist or dualist, are replaced
with dialectic stratification. To secure local and universal cooperation simul-
taneously, legal design must yield to the fundamental dialectic imperatives
of Justice-As-Sovereignty. Effectiveness and peaceful coexistence, as rules of
recognition, cannot exist separately. Unless effective control is dialectically
balanced by the reciprocal responsibilities of states, the world system breaks
down, as it did in the Thirty Years War.

Only through the adoption of an international coordination equilibrium,
and the process-norm synthesized to inform and protect it, is the dialectic
genesis of an international legal system possible. Any policy of transforma-
tion or incorporation should monitor these ongoing interactions to deter-
mine how the definition of Justice-As-Sovereignty is changing. The goal is
to replace a debate between dualism and monism, or transformation and
incorporation, with a definition of stratification based on the shifting meta-
physical complexity of Justice-As-Sovereignty.

Only in understanding the structure of dialectic interactions between the
SPPs with their variant definitions of sovereignty can we understand the
background conditions of international law as a expression of practical rea-
son. With this understanding, law becomes the synthesis renderings of social
convention on its scale of forms, motivated by the need for social stabil-
ity and regulated by Justice-As-Sovereignty. Only then can the survival and
empowerment of both municipal and international governance be assured.

Il. Legal Design Implications for Policy Investigation:
Social Convention in a System of Nested Games

Hume’s philosophical-policy suggests a dialectic international system in
which cooperation between local municipal systems creates, and is created
by, the need to establish international coordination with progressively codi-
fied legal institutions. With a foundation of social convention, both local
and universal social orders act to secure the public utility of a stabilized
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meta-system through the process-norm of Justice-As-Sovereignty. The stra-
tegic complexity of the whole system, and its distinct yet interdependent
definitions of sovereignty, combines to allow greater flexibility in the way
the legal design space responds to changing circumstances with synthetic
practice.

The Strategic Reality of the International Design Space

Scholars have utilized game theory as a heuristic device to clarify the logic of
Hume’s social theory as applied to the rise of law and sociopolitical order.3¢
This analysis, however, has been essentially positivist and cannot accommo-
date the requirements of philosophical method. Consequently, the dialectic
of international and municipal social orders, their tension, and both their
separate and joint contributions to Hume’s greater concept of law is over-
looked. The strategic creation of social convention is examined one game
matrix at a time, assuming that development is independent, eristic, and
value-free. Generally, analysts have preferred using bare-bones strategic
rationality where self-interested persons seek utility in collectively optimal
outcomes that show some type of efficiency gain.

Strategic rationality is based on the assumption that the results of action are
not what any one person chooses but the concurrence of the choices of many
“players” in the strategic context.?”

And, while Humean exegesis is sometimes honored, acknowledging, for
example, Hume’s idea of “limited generosity,” and, assuming agents are
required to play the game because they are facing particular “circumstances
of justice,” these disembodied bits and pieces of Hume’s argument ignore the
systemic nature of his thought and its inherent metaphysics.

No effort is made to understand Hume holistically, as the author of a
standalone argument about human society and its conventional roots with
applications to contemporary society. This position is akin to Christian
fundamentalists who see the Bible as an eristic, self-contained, literal truth,
where every statement is fixed in time and place without the option of
allowing its truths to evolve as a philosophical basis for modern application.
Positivists, as textual fundamentalists, study a philosopher only in terms of
what they literally argue and the applications they literally make, freezing
them and their “truths” in the past. It is assumed that, since Hume wrote in
the eighteenth century, the historical context totally encases the use of his
argument rather than acting as a point of departure for further evolution
and application. This neglects the possibility that Hume has created a whole,
systemic, and timeless argument about human nature. Because positivist
method encourages the discovery or search for “new” theory, it devalues
the acknowledgment and refinement of systematic philosophical argument
that already exists. This prevents the Positivist from viewing Hume’s work
as a logical system of concepts whose integrity transcends the vagaries of his
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circumstances to shine light on a variety of social, political, and legal topics
that he may never have imagined.

The ramifications of this scholastic fundamentalism are evident in the
many minutia-based arguments about whether, for example, Kant’s idea of
autonomy is absolute; whether Hegel’s idea of ethical life is mirrored in
the Prussian state; or, in the case of Hume, whether he is describing social
convention as the product of a pure coordination game or a PD. Positivism
and its social science methodology limits the possibilities for the use of game
theory in the clarification of Hume’s argument as it also limits the possibili-
ties of a broader understanding of the actual legal design space that practice
works within.

Michael Taylor, in Anarchy and Cooperation,® makes a definitive pos-
itivist argument that Humean social convention is a PD. First, he distin-
guishes between the iterated or multiple-play and single-play versions of
the PD. Then, he uses the iterated game to explain Hume’s social theory.
Taylor finally denies that social convention is the real subject of Hume’s
analysis. He contends that social convention can only be produced by a
Lewis coordination game, which denies the public goods nature of the PD
and therefore the essential collective action problem that Hume means to
solve: stable social order. This paradox is then “solved” by Russell Hardin?’
who, through manipulation of the PD through iteration, is able to generate
“contract by convention” and with it the possibility of multiple equilibria
within the PD, so that it can mimic the multiple indifferent equilibria of a
Lewis coordination game.

These logical acrobatics, however, are only necessary if one accepts the
premise that strategic realities, and the social practices meant to address
them, should be definitively classified, dichotomized, and studied as isolated,
eristic, and strictly empirical subjects. This entire discussion is unnecessary
if one simply acknowledges that social life is a more complex philosophical
proposition with dialectically engaged logics of concepts.

Taylor is correct to note that, in the creation of social convention on
the municipal level of social organization, we face a situation that makes
the strategic reality of those involved unlike a Lewis coordination game.
Specifically, for a pure coordination convention, like formal dress at a social
gathering, it can never be in anyone’s interest to unilaterally ignore the social
convention and wear jeans. One need only know which mode of dress the
social convention requires and coordinate their behavior with the other
agents.

Hume’s original social conventions of property at the municipal level,
however, are different because they originate to create (or recreate after flux)
social order as a collective good and to counteract the human tendency to
forsake the collective interest for one’s own in situations of high risk. Once
created, municipal-level governance institutions generate social rules that
are counted on to redirect individual self-interest toward the social or public
good. Justice and government, as Humean levels of social sanction, buttress
social convention and act to supplement the limited generosity of the players
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in the provision of collective goods. In a pure coordination game, limited
generosity is sufficient to establish and maintain coordination, but it is not
enough within the PD.

Governance must evolve to overcome the pressure on the individual to
forsake the public interest for his own, requiring the coercive sanctions
of “political society.” A social convention from a pure coordination game
need only act as a road sign that informs players where coordination is to
be established. But for Hume, municipal-level convention provides more,
namely a coercive incentive package to each agent, delivering enforcement
guarantees for society that correct for any motivation to defect from estab-
lished patterns of cooperation, at least until these social conventions take
full affect and property is stabilized.

Hume’s municipal-level of social convention compensates for the fact that
when each individual is pursuing what she believes to be in her immediate
interests she will produce a collectively deficient outcome in terms of a lack
of coordination. Each agent will come to regard this outcome as worse than
an alternative that could have been achieved had all parties acted differently
and cooperated for the long-term public good. This is the psychology of a
PD, not a coordination game.

[the] “prisoner’s dilemma” escaped the domain of game theory and became
shorthand for a commonly occurring situation between two individuals, the
one in which two people hurt each other more than they help themselves in
making self-serving choices and could both be better off if obliged to choose
the opposite.*

Lewis’ coordination game also does not require a strong central govern-
ment with enforcement powers, since all any potential cooperator needs to
know is where the established coordination is taking place in order to coop-
erate. Like Lewis’ example of the development of language, a coordination
game definition of social convention needs neither the strong disapproba-
tion of one’s peers, nor the further sanctions of centralized justice or govern-
ment, to guarantee the basic origin and persistence of social stability. Since
Hume’s political thought primarily addresses the specific issues related to
the evolution of these sanctions, the argument against a Lewis coordination
game is that Hume must be describing a PD at the strategic foundation of
municipal social convention. Although this is accurate, a full examination of
Hume’s philosophical-policy demonstrates that a more complex argument
exists.

Rapoport in his 1966 book Two-Person Games, classifies only one game
in which the individual rationality of the players produces a collectively
deficient outcome. This game is the PD (see Matrix 4.1). In its one-play
version, the PD can be described as a game of isolation, where each player
chooses his strategy independently, without regard for the action of the
other agent. The one-play game has an atmosphere of high risk where each
player’s primary motivation is to insure himself of the maximum/minimum
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Matrix 4.1 Prisoner’s dilemma game: 1>2>3>4

C1 C2
[Cooperate] [Defect]
R1 [Cooperate] (2,2) 41
R2 [Defect] (1,4) (3,3)

(i.e., maximin) payoff. Unlike the pure coordination game, the one-play
PD has a dominant strategy: each player has a choice, namely defection
from cooperation, that is best for him no matter what the other does. Row
will play R2 and column C2 for, even if one should ignore his dominant
strategy and choose to cooperate, it remains in the other player’s interest
to stay with his dominant strategy and exploit that cooperation. The result
of playing dominant strategies is an equilibrium on (R2,C2) which is the
result of rational choice, but collectively deficient to (R1,C1). Herein lies
the dilemma.

The classic philosophical example of the one-play PD is Hobbes’ descrip-
tion of the origin of government.*! Humanity desires the creation of civil
society but remains in an anarchic “state of nature” (R2,C2) through play-
ing their dominant strategy. Even though civil society (R1,C1) is a preferred
condition, it is unstable because each agent is cognizant that to cooperate
may result in personal disadvantage; that is, exploitation, harm, or even
death. As long as noncooperation is a dominant strategy (R2,C2) will be the
only point of equilibrium. Hobbes solves the game by instituting a strong
centralized Sovereign. The sovereign guarantees that, in cooperating, one
will not be exploited, in effect changing the structure of the payoffs by mak-
ing the (1,4) and (4,1) exploitation cells legally off-limits.

In the one-play game, there is no sense of strategic interaction: one player
functions in isolation from the other. The PD in this form is a game where it
is always in the interest of each player to protect himself by not cooperating
as long as the collectively nonoptimal equilibrium (R2,C2) has less risk and
more stability than the cooperative outcome (R1,C1). The one-shot model,
however, is generally acknowledged to be incompatible with Hume’s logic.

First, Hume’s fundamental assumption is that the agent is not entirely
self-interested, but is defined by a “limited generosity” (i.e., the dialectic syn-
thesis of self-interest and sympathy) and part of the universal circumstances
of justice. Second, the entire basis for the evolution of social convention
is the iterated interactions of people. Third, although the state of nature
is for Hume a “wretched” state, he argues that Hobbes’ description is as
much a “fiction” as the positive mythology of the “golden age.”** Lastly,
Hume’s idea of governance allows for more variation than an all-or-nothing
Hobbesian Sovereign.

Like all dialectic philosophical concepts with a scale of forms, Hume’s
concept of governance requires only that level and type of sanction necessary
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to the persistence of a stable social order given the context of the circum-
stances of justice. Social convention creates just enough coercion to address
the cooperation problem at hand. On the international level, these circum-
stances include multiple solved PDs on the municipal level that provide a
more secure basis for cooperation than the agent had at the municipal level,
where no experience with secure cooperation preexisted.

Basic to Hume’s argument is the absolute presupposition that humans
are social creatures, incomplete without stable interaction and dynamic
exchange, the pattern of which creates social convention. Social convention
is assumed to be a product of multiple trial and error interactions, what
game theorists call iteration. This pattern of human interaction is a product
of the strategic situation in which the evolution of society takes place both
locally and universally; that is, in terms of domestic and international social
order.

Michael Taylor argues that an iterated PD describes the philosophies of
both Hobbes and Hume. The eristic argument in Anarchy and Cooperation
is based on the assumption that cooperation (R1,C1) can be achieved within
an iterated PD, with or without the external sanctions of government. Taylor
contends that, with iteration, the players become more interested in coordi-
nating their choices with the choices of others. One agent’s strategic choice
affects the other’s, and the players now care what the others do.* In a sin-
gle-play PD, one should play his dominant strategy no matter what the other
does. But in an iterated game, one is encouraged by the ongoing interaction
to cooperate if one has reason to believe that other player(s) also will. Taylor
maintains that with the advent of contingent strategies, the choice of coop-
eration becomes rational for players without the sanctions of government.
But this positivist conclusion encounters problems with two dimensions
of collective action that, considered from the standpoint of philosophical
method, are less troublesome: size and discounting.**

Within the parameters of philosophical method and Hume’s philosoph-
ical-policy, these two factors are not isolated and argued eristically, but
understood as dialectic components of Hume’s description of human nature.
From this perspective, one recognizes that size and discounting are inter-
related components of the metaphysics of social convention on its scale of
forms. The capability of one to compensate for the other through the recon-
stitutions of the process-norm of justice makes each less separately risky to
collective action.

Taylor bases the success of cooperation in the iterated PD on the assump-
tion that discount rates will remain below a threshold. However, as Hume
argues, the larger and more complex the society, the more probable it is that
the requisite critical mass of individuals, necessary to maintain collective
action, will not materialize. As Hume describes in his example of draining
the meadow,* with size comes increased discounting.

Taylor*® stipulates that his PD is not only iterated, but also an n-per-
son game with many players. He must do so if he intends to deal with the
social requirements of cooperation on the society-wide scale of forms that
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interested both Hume and Hobbes. However, without the secure strategic
context of a pure coordination game, one faces the self-interested psychol-
ogy of the iterated PD and the inevitability of low discount rates in high-risk
situations.

The cooperative strategy within the PD will only be maintained as long
as each player has the expectation that, first, they will not be exploited by
others who choose to free-ride on their cooperation, and second, they will
be prevented from exploiting others. This guarantee is difficult for the sanc-
tion of approbation to accommodate as society grows more pluralistic and
populous. Here, Hume’s logic of concepts on a scale of forms allows us to
acknowledge something that Taylor denies.

Taylor argues that government is unnecessary to the proper coordination
of players in an iterated PD. But increasing size makes it very hard for any
individual to monitor other player’s performance and know what to expect
collectively from their choices without government signals. As Hume states,
only with “political society,” or the evolution from justice-conventions to
governance processes and institutions, can growing numbers of players,
and a more complex understanding of convention on the scale of forms, be
included in cooperation without causing instability. In effect, with justice
and then government, Hume’s systemic approach to the question of collec-
tive action evolving on its scale of forms allows justice to compensate for
both size and discounting. It allows both the PD and the pure coordination
game to characterize interactions as mutually-nested, dialectic elements of
that scale of forms.

Taylor’s theory does not do this. He accepts Lewis’ argument that social
convention is fundamentally a creature of a pure coordination game. Here,
positivism creates a paradox for Taylor that requires him to deny the obvi-
ous. Because Hume creates government to maintain cooperation, but since
coordination conventions do not require government to create self-sustain-
ing cooperative equilibria, Taylor states that Hume could not be describing
social convention.

Conventions not only emerge but also persist spontaneously; for a conven-
tion is an equilibrium, from which no individual has an incentive unilaterally
to deviate. It follows that everyone will conform to a convention without
being coerced by a government or by any other agency. Yet Hume goes on
to argue that men will not voluntarily observe the conventions they make
about property, and government is necessary to constrain them to con-
form. [Therefore]...men find themselves not in a recurrent coordination
game, but in a recurrent or iterated prisoner’s dilemma game (with future
payoffs discounted). If this is the case, then the laws of justice cannot be
conventions.*’

Hume’s logic, however, does recommend government as the third level
of sanction to assure collective action, given the circumstances of justice.*s
Hume also describes the individual’s normally high discount rate when he
discusses the tendency of individuals to prefer present personal interest to
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more distant collective interests.*’ Clearly Hume is also arguing for social
convention. The trouble with discounting and the need for coercive gover-
nance structures comes from the specific strategic situation and the degree
of governance it requires given the scale of forms and the metaphysical bal-
ance of dialectics involved.

While Taylor has to deny social convention to embrace the PD, Russell
Hardin demonstrates how convention can be the solution to an iterated
PD when it is described as producing multiple coordination equilibria with
the background conditions of the governance stage of sanctions.’® Hardin’s
“multiple coordination equilibria” arise from the variety of strategy com-
binations, or patterns of interactive choices to cooperate or defect, that are
available to each player. These render multiple strategic patterns of choice
that each produce cooperation, and indifferent equilibria, over iterations of
the game.

As choice becomes regularized, setting general expectations, the players
settle on one of the multiple and utility-indifferent patterns of interplay that
produce the (R1, C1) outcome. The establishment of one of the PD’s “coor-
dination equilibria” becomes more advantageous than the standard equi-
librium of total defection. Coordination equilibria allow the PD to produce
social convention from a multiple-equilibrium ersatz coordination game.
When joint habit settles the players on a specific outcome within the PD,
everyone has an incentive to cooperate and to encourage others to cooper-
ate, if this can be done at little or no cost to them. This sets mutual expec-
tation of behavior that creates social convention as a low cost means to
resolve the PD.

The specific stage of convention Hardin describes is the same as we have
attributed to Hume’s origin of governance: contract-by-convention.’' But
social convention for Hume is supported by both approbation and justice
before political society. Specifically, Hume argues’®? that government is the
third and most coercive level of sanctions, dependent on a preexisting and
conventional process-norm of justice. Therefore Hardin’s contention that
social convention originates from multiple strategies at the contract-by-
convention stage ignores Hume’s presupposition that social convention is a
prerequisite to any contract.

Hume’s philosophical-policy creates a global scale of forms for social con-
vention that begins at the smallest human group interaction and evolves to
an international level of society. Humanity seeks greater and more complex
expressions of the passion for society and requires the progressive codifica-
tion of law to make this happen. While the international level is different,
Hume’s logic assumes that, at the municipal level, this requires property
stabilization from within the strategic context of a PDj; he stipulates that
government is necessary to create social order.

What Taylor and Hardin fail to grasp is that each level of social orga-
nization has its own strategic context. Although at the municipal level a
PD is being played out, with many stable municipal states, Hume’s concept
of law acknowledges a more universal definition of society that requires a
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transnational coordination game. On a scale of forms, with the background
of established cooperation within states, the need to coordinate states at a
new level of social interaction begins again at the approbation stage. Given
the unique characteristics of the Humean agent, and this new context for
the international circumstances of justice provided by the changing strategic
reality of a coordination game, the task of social convention is different. The
coordination game allows a lower level of sanction to support international
relations. With the evolution of Justice-As-Sovereignty, approbation in a
world of Lotus prohibitions is more than sufficient. Only with the advent of
critical principle and the looming transition to a Stage-II international legal
system in the twentieth century, do the further requirements of international
political society become an issue.

Social convention for Hume’s philosophical-policy is not the privileged
product of a single type of game, but a dialectic multi-tiered process where
one level of solved games creates a new strategic reality for the next level
of social interaction on an extended scale of forms. Social convention is
intended to establish social order by adapting to its strategic reality and
creating a distinct system of practice given the unique circumstances of each
level of social organization.

However, Hume argues that the origin of justice and governance on the
municipal level tests the circumstances of justice in a more drastic way. While
individuals need society, states need a law of nations less desperately.’ The
imperative to move up the scale of forms in terms of a larger and more
global sense of society motivates the creation of international relations,
which necessitates international law. But higher and more complex levels
of organization depend on the level below for sufficient stability to initially
coordinate social convention and, so, with municipal law and the stability
of many component states having solved their PDs, international society
becomes more stable and is less in need of higher-order sanctions or greater
centralization. Hume’s philosophical-policy describes a dialectic and holistic
system of tiers of social convention that fight instability at one level of social
organization with compensating stability at another.’*

When international social convention seeks a point of coordination, a
stable set of solved PDs at the local level are relied upon to supply enough
security so that basic international social conventions can be realized in
practice. What matters is how all of these sanctions dialectically interact to
create an overall global equilibrium. Hume, like Kelsen, argues that social
order is the specific idea of social convention for a particular context and
may require distinct sanctions to coordinate in any particular constituent
circumstance.

[even] approval and disapproval by the fellow members of the community are
as reward and punishment and may therefore be interpreted as sanctions...It
is therefore doubtful whether a distinction between social orders with and
without sanctions is possible. The only relevant difference is...that they [social
orders] prescribe different types of sanctions.’
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The first characteristic, then, common to all social orders designated by the
word “law” is that they are orders of human behavior. A second characteristic
is that they are coercive orders.’®

With layers of sanction within tiers of social convention, Hume departs
from Hobbes one-size-fits-all idea of a centralized sovereign covenant as the
solution to the PD. The reality of Hume’s scale of forms, for both the size
and complexity of the society and the sanctions involved, is a more practi-
cal and effective alternative reality for a world system with more complex
recognition and stratification requirements (viz. local, national, and interna-
tional social dimensions). Hume does, eventually, solve the collective action
problem presented by the municipal PD with the creation of government
that involves a conscious contract to create the institutions of “political
society,” so it can “maintain peace,...execute justice,...chuse magistrates,
determine their power, and promise them obedience.”®” But the origin of
government in contract or promise does not establish society, morals, prom-
ising, or justice, as they do in Hobbes; all exist prior to the origin of the
Humean state. This distinguishes Hume’s philosophical-policy from Taylor’s
analysis, which concludes that the collective action theories of both Hobbes
and Hume are essentially the same because both solve a PD with govern-
ment.*® Philosophical method suggests that this comparison lacks adequate
attention to metaphysical detail.

Governance for Hume is always process as an end-in-itself, and neutral to
the specific values of the social order. Hume argues that humanity imposes
layer-upon-layer of formal sanctions when and where they are needed, and
because the other more fundamental layers exist, governance at the inter-
national level solves a different strategic dilemma with different sanctions
than are needed for the PD. On an international level, the initial configu-
ration of governance institutions need only be modest and decentralized.
What is important is to seek the coordination equilibrium between indif-
ferent institutional options, and then to allow all the constituents to find it.
Those who defect on the municipal level have the enforcement of the law by
central institutions and complex legal systems to dissuade them. While inter-
national defectors have no such “police” to concern them, the conventional
conditions of membership in the international system, and the inherent
advantages of that transnational point of equilibrium, are at stake in their
coordination with a zero payoff for the defector. Hume’s philosophical-
policy recognizes that the solution to the international coordination game is
a more secure outcome without the noncooperative characteristics of a PD.
Even under these less strict conditions, Hume argues that only “the most
extreme necessity”>” would produce a nation’s defection from the interna-
tional coordination game.

Hume, after all, suggests that the “Knave” chooses his immediate advan-
tage because he feels that his defection will not hurt the provision of col-
lective goods for anyone else.®® Hume describes the Knave as one who does
not see himself as part of the critical mass necessary to establish collective
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action. But critical mass is a less significant concept within a pure coordina-
tion game because all the players are motivated to cooperate and have no
reason to question whether they need to or if others will. In the same way
that one has an inherent interest in learning one’s “native” language, all
states have an inherent interest in coordinating themselves within a self-
enforcing framework of social convention based on Justice-As-Sovereignty
at the Westphalian Equilibrium. This is where the stability of international
society exists.

Hume’s state agent, the idea of the Knave notwithstanding, has already
been socialized, at the municipal level, through moral approbation, the
process-norm of justice, and government when the further evolution of the
international system presents itself. At the international level, it is the artifice
of state leaders that is primary and, while it is possible that Knaves may be
among these personages, their socialization, or what Hume calls their “arti-
fice,” is such that arguments for cooperation are less necessary here than
for those whose personal and professional interests do not merge with the
municipal public good.

This illustrates another way in which Hume’s argument is both much
simpler and more complex than either Taylor’s or Hardin’s: inherent meta-
physical content. On both tiers of the world system, the advent of social
convention creates a moral and then legal obligation to these conventions,
as justice is added to approbation and governance institutions to justice.
While both Taylor and Hardin acknowledge the iteration of human interac-
tions that create social convention, in solving either a PD or a coordination
game, they nevertheless fail to see that the critical element in these iterations
is the norms created from them. Hardin, for example, contends that the
number of players is less of a problem because of what he calls “the overlap-
ping nature of activities” and that “large-scale contract by convention [is] a
product of overlapping small-group interactions.”®! This allows the PD to
be solved for large societies without government.®?

a convention covering the behavior of a very large class of people, none of
whom interacts personally with more than a fraction of the class, can be built
up out of smaller sub-group interactions in a large class situation.®3

In the same way that multilateral treaties are more likely because of a state’s
experience with bilateral negotiation, Hardin depends on an unacknowl-
edged scale of forms for the concept of collective action and accepts the idea
that habit leads to custom which in turn leads to social convention, first
locally, then, perhaps, even nationally, and internationally.

Hume’s philosophical-policy, however, transcends Hardin’s empirical
dependence on validated experience, to focus more on the norms generated
by the dialectic interaction of metaphysical presuppositions that transfig-
ure human experience into a pattern of practice with universality, certainty,
and duty. The normative dialectic creates the conditions under which one’s
experience, as well as their expectations, reinforce one another and establish
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moral obligation to the resulting social conventions as a prerequisite to jus-
tice. For international law, approbation, justice, and government are simply
different expressions of the same process-norm: Justice-As-Sovereignty.
With a passion-based natural law, Hume’s philosophical-policy can
accommodate any size state with any level of political or social complex-
ity, even international relations between states, with the same metaphysical
argument.®® Hardin must, in the end, admit the limitations of depending
solely on positivist assumptions in a large society without government.

contract by convention depends on knowledge conditions—the more people
whose behavior one must know well enough to consider it predictable, the less
one will be able to know about each of them on average. Hence, the prospects
for successful contract by convention decline as group size increases.®’

As Hardin admits, knowledge alone is insufficient for sustained coopera-
tion. Knowledge must be backed by norms that speak to a deeper and
more inherent set of metaphysical presuppositions; they infuse behavior
with duty in order for it to influence choice persistently. Facts alone do
not grant universality and certainty to legal rules; their inherent normative
standards do.

Hume’s simpler argument dismisses the Taylor—-Hardin debate and simul-
taneously gives the analyst a more complex, flexible, and multilayered idea
of social convention and governance. For Hume, the task for social groups
forming states, and for states forming an international system, is not as sim-
ple as the appointment of an absolute sovereign. Social convention provides
a conscious and unconscious process by which flexibility allows for “free”
or “mix’d”®® government, able to utilize process-norms for the benefit of
mutually interactive tiers of social organization. Because of their common
roots in evolving social convention, different systems of law can more easily
interact and coordinate themselves around a process-norm like Justice-As-
Sovereignty.

For besides that nothing is more essential to public interest, than the preserva-
tion of public liberty; “tis evident, that if such a mix’d government be once
suppos’d to be establish’d, every part or member of the constitution must
have a right of self-defense, and of maintaining its ancient bounds against the
encroachment of every other authority.®”

Law in an Evolving International System

Convention arises on the municipal level to solve PDs. On the international
level, it evolves from within the strategic context of a tiered coordination
game to establish coordination through Justice-As-Sovereignty. The evolu-
tion of the international system, as sovereignty moves on its scale of forms
from the regulation of a Stage-I legal system into Stage-II, requires explana-
tion. During the international evolution of the rule of law, the full engage-
ment of the processiprinciple dialectic in Stage-II provides a challenge to
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social convention established in Stage-I. Assuming that the dialectic reflects,
and is reflected in, the strategic situation met by Justice-As-Sovereignty, then
the possibilities for change in the strategic space become significant.

In the evolution of a Humean international legal system, social convention
creates a new layer of interface between states to find a coordination equi-
librium for the relations of a group of nested PDs. This takes place within
a design space characterized by a definition of Justice-As-Sovereignty that
regulates a more decentralized and prohibition-based legal space, granting
local effective control the dominant role. In this first moment of its essence,
sovereignty represents a dialectic between processSiprinciple that is signifi-
cantly weighted toward process. Principle, as a source of law, is limited to its
contextual rather than its critical role in codification.

As the demands of the international strategic space become institutional-
ized, with the introduction of the sanction of governance through contract-
by-convention, the transition to a Stage-II legal system is initiated. At this
point, the process-norm of Justice-As-Sovereignty, and its legal design space,
must accommodate the more complex metaphysical demands of the evolv-
ing legal system. This means that the process-norm will need to more fully
incorporate, or compensate for, critical principle in its confrontation with
established conventions. These metaphysical changes also have the potential
to change the character of the strategic situation regulated by Justice-As-
Sovereignty.

Hume’s philosophical-policy illustrates that law is drawn predominantly
from process-norms, but in the transition to Stage-II, social convention and
its contextual principle no longer fully represent the requirements of law on
either level (see Figure 2.1). The full introduction of aetiological-norms into
the design space finds its origin in the human tendency, once a social milieu
is stabilized, to seek a deeper level of moral satisfaction in terms of rights
and rules from reasoned critical principles. These critical principles refine
the essence of the law to account for humanity as an intrinsic value. In repre-
senting the more essential value of the person and their living environment,
critical principles require that the law operate on more than a means-driven
instrumental level focused on utility, order, and the social conventions that
secure them. Critical principle is about substance rather than procedure,
making humanity, rather than the means of cooperation, the end-in-itself.

If critical principle empowers revolutionary change through contract and
legal design in the name of aetiological-norms, that change will disrupt,
and may even drastically rearrange, the strategic background conditions of
established social convention. The full engagement of the process%iprinciple
dialectic has the potential to create alternative points of coordination or
potential equilibria that challenge the predominance of the Westphalian
Equilibrium.®® These alternative equilibria may advocate, for example, criti-
cal principles like the right to protect (R2P) or international human rights,
resulting in the erosion of Lotus sovereignty.

Maintaining convention, or replacing one process-norm with another over
an extended period of time, is a less disturbing alternative, and is always,
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initially, the risk-dominant®® equilibrium. Critical principle as a source for
a new equilibrium can be resisted if Justice-As-Sovereignty can be refined
without losing its core. That is, if sovereignty can rebalance its inherent
dialectics and find a new moment in its scale of forms, this will allow it, as
a process-norm, to regenerate, which is a less risky alternative to the inter-
national social order. For example, perhaps a more absolute sense of Lotus
sovereignty can be replaced by a manifestation of sovereignty that focuses
on collective security regulating the influence of critical principle. In this sce-
nario, the focus remains on process and social convention while sovereignty
is amended in a way that maintains its regulatory force as a process-norm
even at a new equilibrium.

In any case, moving to a new equilibrium takes a critical mass of coop-
erators defecting from status quo convention. This also requires, in Hume’s
terms, a redefinition of the public interest, a reorientation and empowerment
of trust to lower the risk of change to overall social order, and refocusing the
sanctions of social convention to a rebalanced set of relative metaphysical
presuppositions.

The context of this dynamic rebalancing will require a readjustment of
human expectations. Because the bulwark of established social convention
is powerful, no one person or small group can dramatically or immediately
reorient the system alone. Consequently, it will require the support, or total
destruction, of political and legal institutions to fully implement change.
This is a scenario for revolution rather than evolution. In the same way that
long-term patterns of interaction, the Thirty Years War, and extended nego-
tiations were necessary to locate the equilibrium codified by the Treaties of
Westphalia, a new point of coordination will require enough incentives for
change to cause a conscious reevaluation of the strategic situation by citi-
zens and politicians alike.”®

In effect, this reorientation of the point of coordination acquires the
characteristics of an assurance type of coordination game. Here, the agent’s
choice is not dominated by the need to defect, as it would be in the PD,
but neither is it self-evidently cooperative as in a pure coordination game.
Each state’s action will depend on its perception of what choices other states
will make, as the changing conditions of the game progress. Under these
conditions, choices and expectations will become self-reinforcing. If one is
assured that they can switch equilibria without exploitation, they will; if no
assurance is forthcoming, they will stay where they are.

Any assurance game is significantly affected by signals given to the play-
ers by the legal system. If a new equilibrium is validated in law, through
custom, treaty, or principle, it gains a persuasive edge in creating that criti-
cal mass necessary to move to an alternative equilibrium. Whether based
on another process-norm or a critical principle, in order to make headway
against the established control of status quo social convention, the codifica-
tion of, for example, a human right must take Justice-As-Sovereignty into
account. As the conventional definition of justice attempts to readjust its
dialectic balance to maintain its regulatory control of the international legal
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system, there will be a space when the first moment of its essence can be
transcended (e.g., a transition will begin between a Stage-I and Stage-II legal
system), but the established equilibrium will still command allegiance. In
effect, the players will have two equilibria, but equilibria that are not yet of
indifferent value to them. This means that another strategic situation will be
in effect until the equilibria are again indifferent and the pure coordination
game is reestablished.

This transitional strategic situation may be most readily compared to a
STAG HUNT game.”! In this case, the preestablished equilibrium, focused on
social convention, process, and legal practice, is equivalent to hunting the
Hare, while the newly competitive alternative can be described as hunting
the Stag (see Matrix 4.2).

The Stag Hunt is a variant of a coordination game in which the players
are accustomed to an equilibrium where each is able to provide their own
social order through an idea of Justice-As-Sovereignty. Here, the bulwark of
social convention supports Lotus prohibitions, effective control, and recipro-
cal coordination in terms of general rules of nonintervention. This established
social convention, from the first essential moment of Justice-As-Sovereignty, is
akin to “hare hunting.” It breeds a situation where each state, within the con-
text of an international Stage-I legal system, becomes very good at self-help or
“independent hare hunting” and where the collective or public interest of the
international system as a whole is invested in the practice of strict sovereignty
as social order for the sake of a system of independent, hare-hunting states.

Historically, sovereignty as self-sufficiency was selected from a pair of
indifferent equilibria, perhaps Westphalia (i.e., hunting hare), or a system
of royal alliances (i.e., hunting beaver), where the former was somehow
more reasonable given the context of the Reformation, the Thirty Years
War, and the disintegration of the Papal System. The evolution of law on
the international level created social convention from customary law, con-
textual principle, and treaty, where the codified rules of this basic interna-
tional society were derived from the choice of equilibrium. But then, one of
two things happens as the idea of international society grows in complexity,

Matrix 4.2 Stag hunt game

Stag Hare
Stag (4,4) (1,3)
Hare (3,1) (2,2)

No Hunt = 1, Hunting Hare Together = 2, Hunting Hare Alone = 3, Hunting Stag = 4

A. The hunters each have the choice of hunting hare or hunting deer.

B. The chances of getting a hare are independent of what any other player does.
Although if one hunts hare alone one can get more food than competing for the
limited population together. 3>2.

C. There is no chance of bagging a deer by oneself.

D. The chances of a successful deer hunt go up sharply with the number of hunters.

E. A deer is more collectively valuable than a hare.
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progressively codifies, and makes a transition toward a more complex
Stage-II legal system.

On the one hand, for some reason, perhaps circumstantial, or more prob-
ably because of the introduction of critical principle that causes vast disrup-
tion, hunting hare becomes impossible in one sudden and violent episode.
States can no longer survive within a convention of self-sufficiency because
hares are extinct (e.g., the universality of Papal revelation ceases to exist).
This sudden rise and transition to substantive or critical principle as the core
of a new coordination equilibrium can be called the revolution scenario.”
While this option is both interesting and relevant, Hume’s philosophical-
policy gives us little by way of strategic description for it. This is because
Hume’s argument is mostly concerned with his primary route to the law:
the evolution and maintenance of a stable pattern of social convention. As
we have seen, critical principle is understood to be generally disruptive and
therefore to be deflected, slowed down, or avoided altogether.

The other, more common, scenario is less violent and more gradual. A
new imperative, for example, reciprocity in terms of trade efficiency, cre-
ates an alternative point of equilibrium (i.e., hunting stag). This makes a
persuasive argument for the dialectic rebalancing of Justice-As-Sovereignty
away from its Lotus moment in order to promote global markets as a more
advantageous basis for international coordination and sovereign interac-
tion. Although the prospect of an international system coordinating recipro-
cal trade may be of higher value, like a stag, it is also more dependent on
collective action, more difficult to create, and more risky to international
coordination than maintaining the existing process-norm of Justice-As-
Sovereignty and its Westphalian Equilibrium.

Because the new imperative for change remains based on process
rather than critical principle, this allows the process-norm of Justice-As-
Sovereignty to maintain itself in the transition through a redefinition of the
idea of reciprocity within its inherent dialectics. The transition to hunting
stag can be more gradual as both moments for the concept of sovereignty
seek process-based social conventions for coordination, but in different
ways. The resulting equilibrium may be based on, for example, the World
Trade Organization treaties rather than the treaties of Westphalia, but the
process-norm will have maintained international coordination to the sta-
bility of international society. As long as the basis for change is biased
toward process rather than critical principle, there is less risk that Justice-
As-Sovereignty will be unable to compensate for change and maintain
international social order.

In addition, with the advent of contract-by-convention, progressive codi-
fication may validate the alternative under a multilateral treaty, providing
further assurance that hunting stag will not be in vain. As the social conven-
tion of hunting hare is overtaken by stag hunting, the former can be relied
upon to provide the background conditions in which the latter can become
established at minimal risk to the “food supply” (i.e., international legal
order).
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Replacing one convention with another requires a collective effort on
the part of the players, and depends on the revitalized process-norm utiliz-
ing political society to create that critical mass of cooperators necessary
to establish a new allegiance to a refined social convention. At first, this
alternative will be the subject of antagonistic preferences, then indifference,
but eventually it will attract players with its ability to maintain the overall
coordination of the international system. But with one social convention
replacing another, both honor the passion for society through the same pro-
cess-norm, avoiding the dominance of critical principle.

The value of the new trading norm (i.e., its physical and metaphysical
dimensions) to the long-term stability and empowerment of society makes
it a viable challenger to the dominance of self-sufficiency, the hunting hare
convention. The status quo convention gives way after increasing numbers
of stag hunting groups stabilize and the new equilibrium becomes the point
of coordination by providing a more certain and universal social order than
its predecessor for the new strategic reality. Let’s call the situation where one
point of equilibrium replaces another, both regulated by process-norms, the
evolutionary scenario.

Over time there is some low level of experimentation with stag hunting.
Eventually a small group of stag hunters comes to interact largely or exclu-
sively with each other. This can come to pass through pure chance and the
passage of time in a situation of interaction with neighbors [evolution]. Or it
can happen more rapidly when stag hunters find each other by means of fast
interaction dynamics [revolution]. The small group of stag hunters prospers
and can spread by reproduction or imitation....As a local culture of stag hunt-
ing spreads, it can even maintain viability in an unfavorable environment of a
large, random-mixing population by the device of signaling.”3

Finding and maintaining an equilibrium within a coordination game is
based on the ability of players to signal one another to the desired point of
coordination. The stag hunt is a type of coordination game, except that the
two competitive equilibria are not indifferent between the players. The stag
hunt equilibrium is preferred by the players, but is also a higher risk than
the conventional equilibrium of hare hunting. The solution to the game is to
create assurance signals that lessen risk, so that the stag hunt can become a
truly accessible choice. The existence of governance institutions helps with
this signaling requirement.

When a critical mass of states have elected the new equilibrium, this sug-
gests that the process norm has redefined itself from, for example, Justice-
As-Hare Hunting to Justice-As-Stag Hunting. This lessens the risk to the
stability of the system during transition, because a common process-norm,
with the same dialectic web of presuppositions, defines the metaphysics
of both manifestations of Justice-As-Sovereignty. The change in the risk
implied by a switch of social convention from hare to stag hunting is more
rapidly assimilated because it draws on the allegiance already established to
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its inherent metaphysics and the moral support thus guaranteed in its new
form (i.e., Justice-As-Stag Hunting).

Progressive codification from one essential moment of sovereignty to
the next creates a single pattern of practice where “once a small group...is
formed...justice becomes contagious and rapidly takes over the entire pop-
ulation.”” A common process-norm provides a common standard for trust
and a common means to the ends of society. Its stability, like all social con-
ventions, gradually creates a new worldview by rebalancing its metaphysi-
cal presuppositions. Rather than the simple utility of one’s payoffs, moving
from the hunting of hare to stag is a matter of new signaling norms, trust,
belief, and assurance, based on a common metaphysical substructure adjust-
ing to a changing strategic situation. The vital metaphysics of the change
grants insight. But it is specifically this dimension of the change that positiv-
ism, alone, is helpless to analyze.

assuming that everyone must cooperate for a successful outcome to the hunt—
the problem of trust is multiplied. But if we ask how people can get from a
hare hunt equilibrium to a stag hunt equilibrium, it does not have much to
offer. From the standpoint of rational choice, for hare hunters to decide to be
stag hunters, each must change individual beliefs about what the other will do.
But rational choice-based game theory, as usually conceived, has nothing to
say about how or why such a change of mind might take place.”

A Root Metaphysics of Trust and Promise

Hume’s “true metaphysics” creates obligation to process-norms, duties in
promising, and trust for participation in society, all from the reaction of
agents to the dynamics of their strategic context. The risk of stag hunting to
the hare hunter is that it takes collective rather than individual action and
the payoffs must be shared rather than consumed directly by the hunter who
did the work. The key to both understanding and controlling this risk is in
the metaphysics of promise-keeping and trust, as normative ideas.

Hume’s philosophical-policy anticipates the transitional games between
layers of social convention and stages of the legal system. This is achieved
by the evolution of social convention that dialectically compensates for
change. These conventions, and their steadfast process-norm of Justice-
As-Sovereignty, flesh out the payoff structure of these dynamic games.
Specifically, they grant them stability with moral obligation to convention
in promising and the duty to keep those promises in frust.

Within the context of the alternative equilibria of a transitional Stag
Hunt, the metaphysical background conditions imbue a qualitative value
on the payoffs of one’s obligation and duty. Because of the common nature
of this metaphysics to both alternatives, an effective environment of prom-
ise-keeping and trust can be maintained while the point of coordination
changes. Justice-As-Sovereignty, whether made manifest in hunting hare or
stag, remains the representative of the absolute presupposition of the pas-
sion for stability in society (or the food supply). Therefore, shifting one’s
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obligation from one equilibrium to the other is a matter of transferring a
conventional sense of trust based on the same underlying end: coordination
in the provision of a collective good.

Comprehending the inherent stability of the strategic dynamics of the
international system from within Hume’s philosophical-policy requires us
to understand the metaphysical presuppositions of his idea of natural law.
An examination of how his exegesis supports both stability'sichange in the
legal design space is helpful.

As with all applications of Hume’s philosophical-policy, we begin with
the individual’s need for society. It “[t]is by society alone he is able to supply
his defects.””® Through the division of labor, small social groups create and
empower themselves to continue the evolution of social convention up a
scale of forms to its essence in universal society.

When every individual person labors a-part, and only for himself, his force
is too small to execute any considerable work; his labors being employ’d in
supplying all his different necessities, he never attains a perfection in any par-
ticular art; and his force and success are not at times equal, the least failure in
either of these particulars must be attended with inevitable ruin and misery.
Society provides a remedy for these three inconveniences. By the conjunction
of forces, our power is augmented: By the partition of employments, our abil-
ity encreases: And by mutual succour we are less expos’d to fortune and acci-
dents. ‘Tis by this additional force, ability, and security, that society becomes
advantageous.”’

The passion for society is accompanied by the instability of property. This
progression is inherently normative. Hume states that “all property depends
on morality; and...all morality depends on the ordinary course of our
passions.””8

Property is an empirical obstacle to the full expression of the passion
for social stability as it has the potential, given the circumstances of jus-
tice, to disrupt cooperation on the municipal level, or coordination on
the international tier, by its inherent instability. Property is built on the
absolute presupposition of one’s need for society, but acts as a material
condition to the dialectic balance of relative presuppositions in the pro-
duction of that stability through social convention. The lasting affect of
social convention comes from a combination of the utility of property to
the individual, the relationship of pain and pleasure to that utility,”” and
the role of causality in understanding one’s relationship to and definition
of property itself.

But nothing has a greater effect both to encrease and diminish our passions, to
convert pleasure into pain, and pain into pleasure, than custom and repetition.
Custom has two original effects upon the mind, in bestowing a facility in the
performance of any action or the conception of any object; and afterwards a
tendency or inclination toward it; and from these we may account for all its
other effects, however extraordinary.’
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The stability of property is necessary to the successful expression of the
passions. Human understanding is based on customary reoccurrence signi-
fying causality and its resultant universality and certainty to the observer. In
addition, the social conventions for the stability of property, as well as the
definition of the concept itself, become a type of normative causality within
Hume’s logic of concepts.

property may be defin’d, [as] such a relation betwixt a person and an object as
permits him, but forbids any other, the free use and possession of it, without
violating the laws of justice and moral equity. If justice, therefore, be a virtue,
which has a natural and original influence on the human mind, property may
be look’d upon as a particular species of causation; whether we consider the
liberty it gives the proprietor to operate as he pleases upon the object, or the
advantages, which he reaps from it...[as] the mention of the property naturally
carries our thought to the proprietor, and of the proprietor to the property;
which being a proof of a perfect relation of ideas is all that is requisite.3!

This metaphysical substructure is crowned by the evolution of justice
as an artificial virtue created by humanity to overcome the circumstances
preventing the requisite stability of society. The need for society gains legiti-
macy in those legal sanctions evolved as social conventions to reinforce the
stability of property through coordination on a strategic equilibrium. With
sanctions of approbation, justice, and then codified law, Hume argues that
“[plroperty must be stable, and must be fix’d by general rules.”®> Hume
builds rules from practice and its metaphysical underpinnings, giving posi-
tive law a common goal in the passion for social stability, and a firm founda-
tion in a morality of public utility, breeding trust, and obligation.

Hume’s theory of consent is also compatible with the same metaphysical
root as stability of property. Consent is not important to Hume in and of
itself, but only as a means for the transference of property and its stability
during transition. Consent is a contextual principle and the means to the
end of secure coordination when an established equilibrium is challenged.

How property is initially owned, and how just ownership persists after-
ward is the point of departure for understanding any legal system based on
social convention. For Hume, all property conventions can be seen in only
one light, which is also our SPP for universal recognition within the inter-
national system: reciprocal cooperation in a peaceful social order.?3 In turn,
this peace can only be preserved within an international legal process where
changes in specific points of coordination share the same root metaphysics.
Hume’s idea of natural law generates rules universally, without regard for
the idiosyncrasies of the individual state.

The convention concerning the stability of possession is enter’d into, in order
to cut off all occasions of discord and contention; and this end wou’d never
be attain’d, were we allowed to apply this rule differently in every particular
case, according to every particular utility, which might be discover’d in such
an application...It follows, therefore, that the general rule, that possessions
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must be stable, is not apply’d by particular judgments, but by other general
rules, which must extend to the whole society, and be inflexible either by spite
or favour.3*

However, since approbation and justice precede government and codified
rules, Hume also provides for a prelaw conventional rule by which property
can be stabilized: “constancy of possession.”® This is the local rule of recog-
nition or “effective control.” It is the key to any “first” conventional alloca-
tion of property within the municipal PD, but also marks the obligation of
a state to cooperate in a minimal set of international laws that broker peace
and resolve disputes not resolvable by municipal systems, but necessary to
their nested stability.

Because his argument for social conventions of justice is process-based,
and therefore neutral between specific ends that might give moral definition
to first allocation of ownership, Hume opts for the idea that one maintains
possession of what one has in the first iteration of property conventions as
the normative standard for legal design. Hume’s philosophical-policy seeks,
primarily, to explain the “general convention for the establishment of soci-
ety”8¢ that creates the original stability of property and the basis for peace-
ful cooperation in a Stage-I system. In considering the future transfer of
property, consent becomes more important.

But we may observe, that tho’ the rules of the assignment of property to the
present possessor be natural, and by that means useful, yet its utility extends
not beyond the first formation of society...We must, therefore, seek for
some other circumstance, that may give rise to property after society is once
establish’d; and of this kind, I find four most considerable, viz. Occupation,
Prescription, Accession, and Succession.?”

The core of Hume’s metaphysics, within the first essential moment of
Justice-As-Sovereignty, is reciprocity in the transference of property. This is
the only peaceful or valid means to stabilize international society as it pro-
gressively codifies and moves toward a full dialectic of processiprinciple in
a Stage-II legal system. Conquest is contrary to Justice-As-Sovereignty and
unjust. The other four means of legitimate transference may be just, but only
through the sanction of Justice-As-Sovereignty. All shifting of property can
create “very considerable inconveniences...which calls for a remedy.”%® The
remedy combines trust and promise in mutual or reciprocal consent.

To apply one [remedy] directly, and allow every man to seize by violence what
he judges to be fit for him, wou’d destroy society; and therefore the rules of
justice seek some medium betwixt a rigid stability, and this changeable and
uncertain adjustment. But there is no medium better than the obvious one,
that possession and property shou’d always be stable, except when the pro-
prietor agrees to bestow them on some other person. This rule can have no
ill consequence, in occasioning wars and dissentions; since the proprietor’s
consent, who alone is concern’d, is taken along in the alienation.®’
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The dialectic dynamic between the SPPs creates the common basis for
social convention as it regulates the material condition of property with the
process-norm of Justice-As-Sovereignty. Consent, in terms of promise, and
trust in that promise, create a stable foundation for both convention and
change. Hume’s concept of natural law grounds the idea of change: “the
translation of property by consent is founded on a law of nature.”*°

Stable property relations are the Humean motivation for social conven-
tion. Property therefore has a logical and metaphysical connection to human
passion, the SPPs as rules of recognition, and the process-norm of Justice-
As-Sovereignty. The peaceful maintenance of these conventional practices,
at the most universal level of organization, becomes the end-in-itself for the
political society. On all levels of social organization, rules are metaphysically
legitimate to the degree they support the peace and stability of international
coordination and the underlying passion for social order that this represents.
When the allegiance to one point of coordination is traded for another, this
same metaphysical footing provides the trust and obligation necessary to
stabilize the dynamic evolution of the international rule of law.

Hume’s philosophical-policy has a series of implications for how one
understands the international system. First, international relations is not
defined by superficial power struggles within a chaotic state of nature,
but is about improving collective social life by providing social conven-
tion as a procedural and continuing means for the stability of international
property.

Second, Hume’s concept of the international system and its stratification
does not fit neatly into either monism or dualism. His idea of stratifica-
tion suggests that incorporation and transformation should be applied as
legal standards given their adherence to Justice-As-Sovereignty. The choice
between incorporation and transformation should be made on the basis of
which causes the pertinent case to have the most positive effect on interna-
tional stability.

Third, the international legal system is a complex metaphysics based
on the absolute presupposition of the passion for society, containing the
interaction of the SPPs of reciprocal cooperation, effective control, and
progressive codification and regulated by the process-norm of Justice-As-
Sovereignty. In the transition from a Stage-I into a Stage-II legal system, the
full engagement of the process'Siprinciple dialectic creates both a new stra-
tegic situation and a new moment for Justice-As-Sovereignty as it grapples
with change, depending on a common metaphysics of trust and obligation
to maintain its authority.

Fourth, general or customary international law becomes the most criti-
cal and foundational manifestation of law as social convention within the
international system. The value of custom, as a source of international law
is not principally in consent or opinio jus et necessatis, which must await
contract-by-convention and subsequent promising. Its value is in those prac-
tices that render the process-norm of Justice-As-Sovereignty and the SPPs
as procedural rules of recognition (local and universal), adjudication, and
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change. Customary law as social convention is the point of departure for all
other sources of international law. This is true both in terms of contextual
principle, which predates its critical counterpart, and treaty that requires
contract-by-convention and an institutional structure for legitimacy.

Hume’s philosophical-policy, as an application of practical reason to
international law, promotes a concern for the collective, or in this case,
international stabilization of property, over a concern for private power
as the core of international relations. Utility, specifically public utility, lies
at the center of Hume’s philosophical and political argument. Justice-As-
Sovereignty finds its genesis, or its first essential moment, in terms of justice-
as-utility, which is also the first moment on the scale of forms for practical
reason applied to international law.

Hume focuses on the collective ramifications of utility as it transforms
human passions into concrete social agency. He acknowledges that “inter-
est” is a necessary basis for law, but this is a distinctly social definition of
interest, reacting to specific strategic situations that create social convention
for the protection of society. The specific legal and moral content of social
convention in terms of justice and governance may differ on the municipal,
as opposed to the international, level of social organization. But all social
convention has a common metaphysics of public utility and a common
absolute presupposition in the persistence of society. The power to create
collective order grants all “social” convention its metaphysical point of ori-
gin in human passion, and its progressive goal in a system of law that seeks
the essence of society in its most complex and all-inclusive manifestation at
the global level.

The Humean perspective upsets the positivist’s priority for preference
or interest as the currency of international relations. Hume focuses on pri-
vate interests only to the extent that they provide public utility in the stable
coordination of international social order. Hume introduces a metaphysical
argument for public utility as a prerequisite to the empirical facts of the
international system. With its inherent and evolving scale of forms, Justice-
As-Sovereignty seeks to encompass the widest possible complexity and
diversity of human society in its evolving definition of public utility. This
makes law at the international level more pertinent to, if not more impor-
tant than, its municipal counterpart for the persistence and expansion of
both a local and a universal sense of social stability.

The artificial nature of justice means that it is only of utility when con-
sidered in the general rather than the specific application. Hume denies that
justice is a natural virtue specifically because, if it were, all private applica-
tions would be of interest, and therefore of utility, to both the individual
and the society. Instead, he defines the artificial virtues dialectically in terms
of their overall long-term capacity to consistently favor public over private
good.

Unlike positivism, Hume’s argument focuses, not on the individual agent
but, upon “the happiness of human society”®! and states that “public util-
ity is the sole origin of justice.””> He argues that “justice evidently tends to
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promote public utility and to support civil society,”®® providing that for all
governance institutions the moral imperative is in the “safety of the people
[as] the supreme law.”**

While Hume does not deny the existence of private interests and a private
sphere,” and even acknowledges that sometimes it can be advantageous
for individual agents to act on their own preferences and against the law,”
private interests occupy a recessed role in his conceptual logic, beneath pub-
lic utility. For Hume’s philosophical-policy, if private concerns and private
“national” interests were the motivating force behind international justice
and law, they would exacerbate rather than tame the circumstances of jus-
tice, cause self-interest to transcend limited generosity, and add to the chaos
of the international system, against humanity’s primary passion for society
and social order. With a focus on the public utility of social order and coop-
eration, Hume’s philosophical-policy describes an equality of individual
social power as a basic circumstance of justice and contends that power,
over people or things, is of value only to the degree that it empowers coop-
eration and the production of public utility in society.

Hume’s dialectic approach balances the social with the individual as
mutually interdependent dimensions of Justice-As-Sovereignty. As the
public utility of social convention is created from the interactions of indi-
viduals with limited generosity, so the private power over property as the
medium of social convention is only legitimate in the service of public
order and stability. Justice, through the private power or “artifice” of poli-
ticians, exists in Hume’s philosophical-policy to facilitate public spirit and
to assure the persistence of society; private preferences are assumed to be
part and parcel of the public good, rather than focused on narrow per-
sonal advantage.

In the end, Hume’s focus is on the justice necessary to maintain the per-
sistence of international peace and cooperation between states as they move
through various strategic contexts. Instead of the positivist assumptions of
power and self-help, as the watchwords of the international system, Hume’s
philosophical-policy focuses on how Justice-As-Sovereignty balances local
effectiveness with universal cooperation to produce social convention as a
foundation for public utility. In this way, justice compensates for specifically
those qualities of life that positivists, without a metaphysical sense of justice,
assume are determinative.

nature has put man in an unfortunate position due to “the numberless wants
and necessities, with which she has loaded him, and in the slender means, with
which she affords to the relieving these necessities.””” In other animals, “these
two particulars generally compensate each other”® in that they have few and
simple needs which are easily satisfied. Society provides a remedy for three
specific kinds of problems, relating to force, ability, and security. First, self-
sufficiency is extremely time-consuming, and we lack the power to adequately
fulfill our own needs when we work in isolation or in competition with each
other. Second, the sheer number of skills involved in having to provide all one’s
own food, protect oneself from the elements and each other, and so on, are a
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tax on even the most able of us. Third, even if one could temporarily achieve
this self-sufficiency, one would then be at the mercy of those less capable, who
could band together and take the results of one’s efforts—Society remedies all
three inconveniences.”

l1l. Evidence in Legal Practice

Applying Hume’s idea of practical reason to the concept of international
law, through Justice-As-Sovereignty, produces two manifestations of a rule
of recognition: locally, in terms of the effectiveness of the state in stabiliz-
ing its internal social order; and universally, in terms of the external peace-
ful coordination of one state with all others in an international society of
states.

The universal definition of recognition is concerned with two interde-
pendent dimensions of international legal practice, both contained in the
SPP of peaceful reciprocal cooperation. The first of these is the specific legal
practice aimed at the establishment and maintenance of peace, or the “force,
ability and security” necessary to the stability of property considered from
the international frame of reference. The second dimension is more suc-
cinctly concerned with reciprocal cooperation, or that synthesis of interna-
tional policy and law that sets the parameters of both responsibility between
states and stratification between municipal and international law.

One insight of Hume’s philosophical-policy, that process-rules of recog-
nition are primary and provide the foundation for the rule of law, can be
applied to the universal obligations on states that come with the rise of inter-
national social conventions and the Westphalian Equilibrium. Peace, based
on reciprocal coordination, is a function of which international obligations
are imposed upon municipal systems of law by Justice-As-Sovereignty in its
regulation of dynamic nonviolence between states.

Unlike its local counterpart, the universal rule of recognition invokes
the idea of legal stabilization from the perspective of the international sys-
tem, not the state. This concept of law is based on the common project of
regulating relations between states, so as to minimize violence and discord,
maintain the Westphalian Equilibrium, and stabilize international society.
According to Hume’s logic of concepts, an examination of international
legal practice should render a definition of peace that has evolved from the
dominance of process and social convention in Stage-I, to a more refined
and complex definition on the scale of forms as international society seeks
a Stage-II legal system. Complexity in the logic of investigation that is legal
practice is defined both in terms of the persistence of the two-tiered logic
of property stabilization that is the Humean international system, and the
degree, and terms of, the synthesis of international and municipal law by
Justice-As-Sovereignty.

An important manifestation of the synthesis of international and munici-
pal law is the distinction between the sovereignty of the state and the sov-
ereignty of its government. These two dimensions of Justice-As-Sovereignty
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must be disentangled in order to set priorities between that component of
a municipal state that is of interest to international social convention, and
that which holds less salience in defining the responsibilities of any society
toward peace and universal cooperation. The 1923 Tinoco Arbitration'®? is
authoritative practice on this issue.

In 1917, the Costa Rican government of Alfredo Gonzales was overthrown
by Frederico Tinoco, who created a new constitution with new currency and
oil exploration laws favorable to Canadian and British Corporations within
the country. After his retirement, a new government reverted to the old con-
stitution and invalidated Tinoco’s reforms.

Arbitration was taken on behalf of British Petroleum and the Royal Bank
of Canada and their interest in making the new Costa Rican government
recognize their investments in the economy under the old rules. The point
of contention, and our interest in this case, stems from the argument over
whether Justice-As-Sovereignty supports the legitimacy of the Tinoco gov-
ernment through its rules of recognition.

The arbitrator, William Howard Taft, Chief Justice of the United States,
dismissed Costa Rica’s arguments and found for the British. The importance
of this case is that it validated a universal rule of recognition for the inter-
national system that segregated the state as the only legitimate subject that
the coordination equilibrium and its rules must recognize. This arbitration
defined the synthesis of local and universal rules of recognition as princi-
pally a matter of legal focus on the legitimacy of the state, with an assump-
tion of the government’s effective control.

Specifically, the decisive element in the Tinoco decision was the arbitra-
tor’s willingness to pronounce that, as long as the state remained a legal
entity in international affairs, its government need only have effective con-
trol to render both levels legitimate agents in the international system.

The non-recognition by other nations of a government claiming to be a
national personality, is usually appropriate evidence that it has not attained
the independence and control entitling it by international law to be classed as
such. But when recognition of a government is by such nations determined
by inquiry, not into its de facto sovereignty and complete governmental con-
trol, but into its illegitimacy or irregularity of origin, their non-recognition
loses something of evidential weight...[it] cannot outweigh the evidence
disclosed by this record before me as to the de facto character of Tinoco’s
government.'?!

The arbitrator’s argument separates the state of Costa Rica from any par-
ticular municipal government. It was as if the ebbs and flows of the ongo-
ing local PD were an internal concern as long as the state maintained its
effective control and participated in reciprocal coordination, satisfying the
two international rules of recognition. As Lotus and Palmas would recon-
firm, the bulwark of social convention is contained within the international
perception of effective control matched with the validity of the state and
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its obligation to continued peaceful cooperation within the international
system.

Legal practice proceeds as if the process-norm of Justice-As-Sovereignty
has biased the core dialectic (i.e., process%iprinciple) toward process. In this
decision, critical principle, in the form of political or moral concerns about
the “origin” or moral character of the Tinoco government, is dismissed as an
illegitimate subject for international legal deliberation.

Foreign powers deal with the existing de facto government, when sufficiently
established to give reasonable assurance of its permanence and of the acqui-
escence of those who constitute the state in its ability to maintain itself and
discharge its...external obligations.!%?

This arbitration created a specific refinement of the synthesis of the local
and universal rules of recognition empowering “de jure state, de facto gov-
ernment.” In a synthesis of local and universal rules of recognition that com-
bines universal legal legitimacy of the state in international reciprocity with
the local factual or effective control of its government, Tinoco defines the
baseline for Justice-As-Sovereignty in terms of legal recognition.

By establishing the basic parameters of a state’s reciprocal obligations,
within the international system, the maintenance of a coordinated peace
would not require that international society make specific judgments regard-
ing governments. These would be assumed to be factual, as long as the state’s
effective reciprocity remained intact. Peace was delimited in the decision to
that between states regardless of the moral or legal idiosyncrasies of their
municipal governments. These are assumed, by Hume’s philosophical-policy,
to be the results of distinct internal circumstances of justice and a PD. An
exception would be made only if a change in government was so disruptive
as to destroy the reciprocal or cooperative role of the state in international
relations, as was the case for Yugoslavia (see chapter 2).

A universal rule of recognition, as regulated by Justice-As-Sovereignty,
should do more than just separate government from state. It also has a role
in the dialectic evolution of Justice-As-Sovereignty as nonstate actors are rec-
ognized in global institutional forums as a result of contract-by-convention
at the international level of social organization. A universal rule of recogni-
tion should therefore empower Justice-As-Sovereignty to validate, not only
states, but international institutions as subjects of the international rule of
law. Here, the 1949 Reparations case widens international legal personality
past, but nevertheless on behalf of, the prior conventional status of states.

After the Second World War, the status of Justice-As-Sovereignty had
been worn thin by municipal government atrocities and the massive inter-
ventions and dislocations necessitated by armed conflict. In response, the
victors in the war created the United Nations (UN) as an international
institution meant to reinvigorate the Westphalian Equilibrium and to offer
a point of international coordination still protected by social convention
and its process-norm. However, for Justice-As-Sovereignty to maintain its
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status in this new world system, it needed to be refined. The UN;, as a
manifestation of a potential Stage-II international legal system, provided
a forum for the reconsideration of international process, while it also
acknowledged the need to recognize the growing relevance of critical prin-
ciple and incorporate aetiological-norms to rebalance the dialectic between
processSiprinciple.

In the Reparations case,'® a Swedish national who was a representative
of the UN was killed supervising the peace in the new state of Israel. The
question before the International Court of Justice (ICJ) was whether the UN
had international legal personality, or legal standing, to approach the Court
for reparations on behalf of him and his family.

Before this case, the international system of social convention, through its
synthesis of local and universal rules of recognition, only granted “states”
legal standing. The Court was limited to hearing only those cases brought
by these singular legal entities who had already qualified under the local
rule of recognition.!® Thus, a Swedish national would have to depend on
his state to seek reparations for his death. However, in its opinion, the Court
recognized that dependence on one’s state in a situation where one was not
working on behalf of that state alone, but on behalf of the international
community, would disrupt the peace by denying the required “indepen-
dence” of those who work for the UN.

To ensure the independence of the agent, and consequently, the independent
action of the Organization itself, it is essential that in performing his duties he
need not have to rely on any other protection than that of the Organization....In
particular, he should not have to rely on the protection of his own State. If he
had to rely on that State, his independence might well be compromised, con-
trary to the principle applied by Article 100 of the Charter.'%

If the purpose of international law is the stabilization of property and
this property is by definition not regulated by states, then the peace of the
two-tiered system of law requires refinement. An institutional setting must
be created and recognized, so that, in addition to states, the refined coordi-
nation equilibrium that is the heart of the international system can be main-
tained. The Court recognized the international legal personality of the UN
Organization. While the argument offered in doing so reveals the Judges’
recognition that the dynamic nature of the equilibrium required a widened
concept of Justice-As-Sovereignty, the Court also showed a predisposition
to maintain the internal balance of processSiprinciple to the advantage of
the former.

First, the legal opinion in Reparations acknowledged the bulwark of
social convention by a focus on functional effectiveness as the proper repre-
sentation of Justice-As-Sovereignty in granting legal personality to states or
other entities. The Court seemed interested in law founded on social conven-
tion and the need to maintain international coordination at the Westphalian
Equilibrium. It did not express any concern for rights or critical principle,
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which were still assumed to be a lesser part of the inherent legal dialectic
between processSiprinciple.

Competence to bring an international claim is, for those possessing it, the
capacity to resort to customary methods recognized by international law for
the establishment, the presentation, and the settlement of claims... This capac-
ity certainly belongs to the State.!'%¢

Second, the opinion recognized that the legitimacy of an international
agent is in their ability to participate in reciprocal coordination as part of
the international community. In this way, the preexisting rules of recogni-
tion dealing with local effectiveness and the universal ability to engender
reciprocal or peaceful cooperation remain the basis for the admission of the
UN into the legal system. The Court did not change the definition of Justice-
As-Sovereignty, but merely judicially recognized a postwar legal fact.

Throughout its history, the development of international law has been influ-
enced by the requirements of international life, and the progressive increase in
the collective activities of States has already given rise to instances of action
upon the international plane by certain entities which are not States. This
development culminated in the establishment...of an international organiza-
tion whose purpose and principles are specified in the Charter of the United
Nations. But to achieve these ends the attribution of international personality
is indispensable.'?”

In addition to the idea of a bulwark of international social convention
supporting UN standing, the decision reflected the fact that the UN is a
creation of sovereign states who can be said to have delegated authority to
it. The Court also anticipated that an international institution like the UN
might require legal personality to adapt to the dynamic nature of the dialec-
tic between processiprinciple.

Hume’s philosophical-policy anticipates a Stage-1%iStage-II transition
and the need for legal design to accommodate the time when critical prin-
ciples made salient in the postwar international system would more fully
determine the synthesis legal product of the core dialectic. While the Court
insisted it was not treating the UN like a state, let alone a “super-state,”'%8
it does appear to acknowledge that international institutional structures are
contributing members of international society. Only with legal personal-
ity could the UN bring this claim. In so doing, the UN contributed to the
refinement of Justice-As-Sovereignty making progressive codification push
the process-norm up its scale of forms.

the Court has come to the conclusion that the Organization is an international
person. That is not the same thing as saying that it is a State, which it certainly
is not, or that its legal personality and rights and duties are the same as those
of a State....What it does mean is that it is a subject of international law and
capable of possessing international rights and duties.!®’
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The fact that the states of the UN had, in effect, delegated their power
to the international organization was decisive in the Court granting inter-
national legal standing to the UN. The universal rule of recognition gained
salience within the dialectic in relation to the preexisting local rule of recog-
nition. In Reparations, Justice-As-Sovereignty begins to be defined, not only
in terms of effective control of territory but also by the state’s duties to the
international community. With the recognition of the UN as an institutional
framework with international legal personality, the Court refined the con-
cept of Justice-As-Sovereignty to include a wider definition of the universal
component of its inherent dialectic. This allows both states and organiza-
tions of states to cooperate for the benefit of international society. But given
this amended definition of Justice-As-Sovereignty, can the idea of a distinct
international society be further enhanced?

The answer can be found in an examination of two more judicial deci-
sions, both by the IC]J: Nicaragua and Spain v. Canada. In both cases, the
parameters of the universal rule of recognition were further refined in its
dialectic with local recognition and effective control. In effect, the Court
refined the local idea of state sovereignty to acknowledge the legitimate uni-
versal obligations of states without overriding the dominant role of process
in sovereignty’s core dialectic.

Military and Paramilitary Activities In and Against Nicaragua''” involves
the actions of the United States in support of the “contras,” a group of
insurgents fighting the Sandinista government of Nicaragua. The Court
first had to decide, in the jurisdictional phase of the case, if a reluctant
United States could be obligated to come before the Court to justify its back-
ing of the contras. Then, in the merits phase, the Court had to decide the
legal basis on which intervention would be defined and justified. Through
Hume’s legal design, the pertinent question answered by the Court, in its
logic of legal investigation, can be identified as whether critical principle is
a sound legal basis for intervention within the accepted definition of Justice-
As-Sovereignty.

In Nicaragua, the sources of international law were used to set limits
within which a state could be required, by the international system, to act or
cease action that interferes with their reciprocal obligations to peace. How
that “peace” is recognized and what law governs it are the key matters of
concern. With Hume’s philosophical-policy, the case can be interpreted as
if Justice-As-Sovereignty was the core process-norm. Its status is dependent
not only on state-level effective control but also its capacity to universally
regulate peacekeeping at the Westphalian Equilibrium.

The argument proceeds as if the core of international law is stable prop-
erty relations between states. The judges write as if this stability is only
assured by layered sources of international law that mutually reinforce one
another and which should be judged by their mutual respect for the pro-
cess-norm of Justice-As-Sovereignty. But, as we shall see, they also appear
to recognize that the international system is a constantly evolving dialectic
between processSiprinciple.
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In the first phase of this case, the United States considered itself pro-
tected from the jurisdiction of the Court by its Optional Clause declaration.
This made America subject to the Court in a contested matter brought from
points of law contained within a multilateral treaty, only if all the parties
to the treaty were also made defendants. Therefore, since the UN Charter
was the source of the concepts of self-defense and nonintervention relied
upon by Nicaragua, the United States considered itself outside the Court’s
jurisdiction. However, the Court managed to bring the United States into its
jurisdiction without involving all the parties to the Charter.

In effect, Nicaragua required that a synthesis be struck between the needs
of a state to protect itself from outside interference, and the validity or rec-
ognition that international peace requires conscious and responsible choices
on the part of a state in its role as a member of a larger international society.
These responsibilities, related to the maintenance of the coordination equi-
librium through the universal rule of recognition, are legally assessed in this
decision.

The Court appears to have reconceptualized the established Westphalian
coordination equilibrium to compensate for the reality that the stability of that
equilibrium might be at risk. With the growing strength and scope of custom-
ary international law since the 1920s, the process of rule-making was chang-
ing to accommodate a refined dialectic between state sovereignty and state
responsibility based on local and universal rules of recognition. Therefore, the
role of the UN as an example of multilateralism, as well as its growing place in
the delineation of what counts as legal intervention in state practice, required
that the postwar scope of international law be reconsidered.

With the growing interaction between the sources of law, as these progres-
sively codify, the Court was faced with a decision demanding an argument
as to the legitimacy of custom in the face of treaty. Does treaty law, as a
more obvious act of state consent, replace redundant custom, rendering its
universal jurisdiction moot? Or, does the primary status of customary law,
as the most direct manifestation of international social convention, remain
powerful and valid in the face of redundancy, mutually reinforcing Justice-
As-Sovereignty and giving it a more three-dimensional character? Like the
mutation of standard coordination games into Stag Hunts, does the growing
role of international organizations as recognized subjects of international law
make those coordination equilibria that require interstate cooperation (e.g.,
hunting stag instead of hare) more available as qualitative refinements of the
conventional Westphalian Equilibrium? Nicaragua answers these questions.

The majority opinion in Nicaragua begins in the jurisdictional phase with
the assumption that customary international law, with what Hume’s phil-
osophical-policy would recognize as its contextual principles, continued to
apply to the conduct of states in the international system, even if these same
contextual principles found their way into multilateral treaty law.

The fact that the above-mentioned principles, recognized as such, have been
codified or embodied in multilateral conventions does not mean that they
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cease to exist and to apply as principles of customary international law, even
as regards countries that are parties to such conventions. Principles such as
those of the non-use of force, non-intervention, respect for the independence
and territorial integrity of States, and the freedom of navigation, continue to
be binding as part of customary international law, despite the operation of
provisions of conventional law in which they have been incorporated.'!!

With the simultaneous existence of principle, custom, and treaty as valid
international law, the scope of law at this level of the two-tiered system
was greatly expanded. No longer could a state, like the United States, seek
to avoid the accounting of international legal regulation by claiming that
its consent to treaty trumps custom and was the only valid law it need
recognize. In addition, this interpretation of legal infrastructure validated
contextual principles, regardless of their source in the law, as support for
the process-norm of Justice-As-Sovereignty without the further consent of
states. Under these conditions, the synthesis product of the dialectic rules of
recognition was more complex, requiring that states define reciprocal coop-
eration in terms of contextual principle, custom, and treaty, simultaneously
rather than selectively.

even if two norms belonging to two sources of international law appear identi-
cal in content, and even if the States in question are bound by these rules both
on the level of treaty-law and on that of customary international law, these
norms retain a separate existence.'!?

Ostensibly, the Nicaragua Court made the international dimension of
the two-tired system more legally complex. In deciding that the sources
of law were distinct, yet interdependent lines of legal argument, they also
added dynamic potential to the core dialectic (processSiprinciple). Not only
were the process-based definitions of nonintervention and self-defense con-
sidered as contextual principles for Justice-As-Sovereignty (in defense of
Nicaragua), but these ideas were also examined as critical principles in sup-
port of a “general right” to intervene on behalf of political or moral impera-
tives (in defense of the US position). But here the Court seemed cognizant of
the bulwark of the former process definition of Justice-As-Sovereignty and
was careful not to expand the legitimacy of critical principle too far or too
quickly.

The Court therefore finds that no such general right of intervention, in support
of an opposition within another State, exists in contemporary international
law.'3 The principle of non-intervention involves the right of every sovereign
State to conduct its affairs without outside interference;...It is both an “essen-
tial foundation” and an “essential principle” of international law.''*

Overall, the Court recognized an independent validity for each of the
sources of international law, but stopped short of allowing the processi
principle dialectic to render a synthesis solution dominated by critical
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principle. In the argument of this Court, we can see the first full differ-
entiation between principles as contextual of social convention (i.e., the
process-norm of sovereignty backed by nonuse of force) and critical prin-
ciples as aetiological-norms representing moral necessity and rights defined
in relation to ends-in-themselves (a general right of intervention based on
defense of freedom). In their finding for Nicaragua, the Court supported
the established balance of dialectics defining the process-norm of Justice-
As-Sovereignty. Although they acknowledged critical principle as legitimate
legal principle, and contemplated its role within Justice-As-Sovereignty,
the fundamental nature of social stability at the Westphalian Equilibrium
retained its preeminent status in their decision.

The universal rule of recognition, as a metaphysical element of Justice-
As-Sovereignty, is further refined in our last decision: the Spain v. Canada
fisheries case.!''® Although the Court refused jurisdiction in this case, the
arguments by both majority and dissent demonstrated that, even in 1998,
further expansion of the role of critical principle in the definition of Justice-
As-Sovereignty was considered too disruptive of international peace and
order to be tolerated.

Like the Nicaragua case, this dispute involved an effort, here by Canada,
to avoid the jurisdiction of the Court through its Optional Clause state-
ment. Meanwhile Spain, having suffered a grievance, wanted Canada’s fail-
ure to respect international law adjudicated. Both litigants argued in terms
of sovereignty and, in effect, the Court was asked to define the dialectic
legal balance between the two rules of recognition within the metaphysics
of Justice-As-Sovereignty: effective control with the obligations of peaceful
reciprocity. Again, one side argued for empowerment of standing social con-
vention while the other petitioned for its amendment by critical principle.
Specifically, Canada’s argument was based on the process side of Justice-As-
Sovereignty, while Spain asked the Court to rebalance the core dialectic to
the advantage of the universal rule of recognition and critical principle.

Spain-Canada advanced the effort to define the limits of the universal rule
of recognition in international society. The case pitted a strong Spanish argu-
ment for the universal rule of recognition against a local, effective control
argument about Canada’s ability to limit its liability through the Optional
Clause. Canada, for reasons related to the protection of their straddling fish
stocks, had amended their Optional Clause declaration under Article 36 of
the Court’s Statute. This restricted the Court’s jurisdiction in “disputes aris-
ing out of or concerning conservation and management measures taken by
Canada with respect to vessels fishing in the...regulatory area.”!'® At the
same time, the Government of Canada submitted and passed Parliament Bill
C-29 to amend the Coastal Fisheries Protection Act by extending its area of
control to include this newly created “regulatory” area.

Subsequently, the Canadian Coast Guard captured and detained a Spanish
vessel that was fishing the straddling stocks in the restricted regulatory area
and argued that this action was “necessary to prevent further destruction
of those stocks and to permit their rebuilding.”!'” The Court recognized
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Canada’s new restriction on the Optional Clause and refused to hear the
merits of the case,''® but the majority recognized that “this dispute,...is not
merely a matter of fisheries conservation and management.”!"’

This opinion illustrates the point in the transition between a Stage-I
and Stage-II legal system where the first essential moment of Justice-As-
Sovereignty as the process-norm of social convention confronts pressure to
rebalance its dialectics to provide a more prominent role for the universal
recognition of a state’s international responsibility. The Spain-Canada Court
was charged with making a decision, akin to the one made in Nicaragua,
as to what synthesis solution was necessary to stabilize effective control of
property without ignoring the universal obligations of reciprocal or peaceful
coordination.

Earlier in 1984, the Court refined the idea of customary international law,
so that its universal application as social convention remained intact and the
United States was forced to move to the “merits” phase of the Nicaragua case.
In Spain-Canada, the Court, in weighing the merits of the two approaches
to Justice-As-Sovereignty, sided with process and the local rule of recogni-
tion yet again and allowed Canada to protect itself by altering its Optional
Clause statement. Why? Using Hume’s logic of concepts, the decision can be
explained precisely in the dialectic between processSiprinciple.

Canada justified its actions leading up to the maritime incident in terms
of its effective control over conservation of its environment and sustainabil-
ity of its sovereign resources. Canada’s amendment to the Optional Clause,
its new domestic legislation, and its use of force, were all premised on the
argument that Canadians had a right to defend the sustainability of their
property against nonstate use.'?’ The Canadian argument was not derived
from critical principle where the environment would have to be considered
intrinsically rather than instrumentally. It is an argument derived from the
process-norm of Justice-As-Sovereignty, as determined primarily by the local
rule of recognition, where effective control dominates its dialectic with the
universal rule of recognition.

Canada defined the dialectic balance of rules of recognition, and there-
fore its concept of sustainability, as instrumentally supportive of the process-
norm of Justice-As-Sovereignty. The use of the Article 36 Optional Clause as
an established process, the amendment of municipal law by legislative action,
and the use of force within one’s own waters to protect sovereign resources,
were all conventionally accepted means to maintain a rule of recognition as
effective control. The idea of reciprocal or peaceful cooperation existed in
the legal arguments but was dominated by the local rule of recognition that
was allowed to maintain a stronger position in the dialectic by the Court’s
majority. A faith in the bulwark of international social convention and the
fear of international responsibilities negating Lotus sovereignty can explain
why the Court’s majority accepted the sovereign right of Canada to amend
its Optional Clause commitment, even at the last moment, and even if it was
aimed at frustrating the Court itself.!?! Ultimately, this adjudication protects
the established essence of Justice-As-Sovereignty. But to what extent has the
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role of critical principle and international responsibility gained ground since
Nicaragua?

In a series of separate and dissenting opinions, the Judges laid out a more
detailed argument about the relationship between the sovereign rights of
a State and the power of international law to regulate that sovereignty in
the interests of international society. These interests include such critical
principles as nonaggression, freedom of the seas, and protection of the envi-
ronment. Spain’s argument can be characterized as being focused on critical
principle and the universal responsibility of states to international society,
where the universal rule of recognition dominates the dialectic structure of
sovereignty and the practice of international law. Fourteen years after the
US’ argument for a general right of intervention for aetiological ends in the
Nicaragua case, Spain’s dependence on critical principle met the same fate.
However, Spain’s argument also engendered more dissent and wider concern
for the state of critical principle and international responsibility in the con-
ceptualization of Justice-As-Sovereignty.

Vice-President Weeramantry, in his dissent, admitted that Canada was
“entitled” to amend its declaration to the Optional Clause, but consid-
ered Spain’s argument in terms that advocate a synthesis judicial decision
weighted to critical principle over process, universal over local recognition.

to violate the basic principle of freedom of the high seas, to violate the peremp-
tory norm of international law proscribing the use of force, to violate thereby
a fundamental principle of the United Nations Charter, to violate the well-
established principle of the complainant State’s exclusive sovereignty on the
high seas over vessels carrying its national flag, to endanger the lives of its sea-
men by a violation of universally accepted conventions relating to the safety of
lives at seas—can all these alleged fundamental violations of international law,
which would engage the jurisdiction of the Court under the general principle
of submission, be swept away by the mere assertion that all these were done as
a measure of conservation of fisheries resources? Reservations do not consti-
tute a vanishing point of legality within the consensual system.!??

The majority read Canada’s claim as within the social conventions of
process that define Justice-As-Sovereignty. “A declaration of acceptance of
the compulsory jurisdiction of the Court, whether there are specified limits
set to that acceptance or not, is a unilateral act of State sovereignty.”'?* But
Weeramantry and his dissenting colleagues contended that the list of alleged
violations of critical norms, as well as the Canadian failure to act responsi-
bly by the universal rule of recognition, should be the transcendent basis of
the Court’s decision, not Canada’s “right” to amend Article 36.

Weeramantry maintained that Canada’s actions “cannot be framed so
as to undermine the declaration of which they form a part.”!?* Overall, he
called for the “dominance of international law within the system once it is
entered.”!? But his understanding of “international law” is one of principle
over process, universal over local recognition, which makes this a case that
“goes far beyond the question of fisheries conservation.”'2® Weeramantry’s
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view was shared by Judges Vereshchetin'?” and Kooijmans,!?® and even the
majority seemed to acknowledge a dialectic between process and principle-
based definitions of state responsibility as posed in the “different percep-
tions by the Parties of the rights and obligations which a coastal State may
or may not have in a certain area of the sea.”'?’

If the dissenting judges had had their way, this would have been a case
about critical principles and peremptory norms in both customary and treaty
law as they affect the environment. Their arguments support a need to rebal-
ance the dialectic of local-universal recognition so that Canada’s obliga-
tions under the rule’s universal manifestation would have trumped its rights
defined by the outmoded local dimension. If the consensus of the Court had
leaned toward the principled reading of Justice-As-Sovereignty, as defined
by the dissent, then it would have supported a new balance between rules
of recognition empowering the legitimacy of international society (or “the
dominance of international law within the system once it is entered”) and
moved to undertake the merits phase of the case.

[o]nce a State has entered the consensual system, submission to the basic rules
of international law inevitably follows, and there can be no contracting out of
the applicability of those rules. Once within the system, the rules of interna-
tional law take effect, and apply to the entirety of the matter before the Court,
irrespective of State approval.!3°

From the standpoint of Hume’s philosophical-policy, the dissent called
for a new definition of Justice-As-Sovereignty that elevated the universal
rule of recognition over its local counterpart for the purposes of making
the international obligations of states as important as their effective control
of property. As an application of Justice-As-Sovereignty, the decision crafts
a dialectic synthesis for practice with a more complex definition of sover-
eignty than the Lotus Court would allow.

However, by not advancing to consider the merits of the case, where the
nature of sovereignty could be more fully specified, the majority was able
to admit the complexity of the issue without having to fully debate defini-
tive legal refinement of the idea of Justice-As-Sovereignty. The power of the
conventional state-of-affairs in which the decision was made is dispositive
in that no new idea of sovereignty, placing more weight on the responsibility
of Canada to be judged by universal standards and critical principle, was
made necessary. But then the IC] in Spain-Canada is hardly the first appeals
court to dismiss a case on a point of process rather than wrestle with a more
substantial question of critical principle.

While it is true that, in the Nicaragua case, the Court refined the defini-
tion of international legal sources, the Judges stopped short of any refine-
ment that would drastically rebalance the processSiprinciple dialectic in
favor of an American position pushing for international law to include the
critical-normative consideration of a regime’s character as a legal reason
for intervention. Some 14 years later, in Spain-Canada, the same threshold
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for Justice-As-Sovereignty was again defended by the Court but in the
face of more vehement dissent. If Hume’s logic of concepts is correctly
informing our analysis of practice, even if Spain-Canada had proceeded
to the merits stage, the separate opinions demonstrate that the discussion
would not have centered on the necessity of Canadian conservation mea-
sures or their legality. The debate would have rested on whether Justice-
As-Sovereignty had evolved to a point where metaphysical rebalancing
was required to compensate for changes in the demands of the modern
international system.

These cases, interpreted through Hume’s philosophical-policy, provide a
pattern of evidence for an international legal system based on social con-
vention. Here, the rules of local and universal recognition, and the conse-
quent concepts of effective control and responsible peace, are creatures of
the processiprinciple dialectic. The case chain also supports the contention
that the bulwark of process and social convention continue to dominate the
future refinement of Justice-As-Sovereignty in international law.

A full consideration of the SPP of reciprocal peaceful cooperation requires
that we examine its influence on the degree of integration between munici-
pal and international law, or legal stratification. Each sovereign state has its
own approach to the acknowledgment and integration of international into
municipal law. Primarily, I will utilize the experience of the United States as
representative of a definitive argument about the usual way in which inter-
national law is synthesized by municipal legal systems. The three American
cases are all Supreme Court Decisions: Paquete Habana (1900), Missouri v.
Holland (1920), and Reid v. Covert (1957). Heard over a period of nearly
60 years, these cases represent the effort of the United States to find a syn-
thesis of effective control and reciprocal responsibility in the integration of
municipal and international law.

Normally, international legal theory treats stratification in terms of
monist and dualist ideas of international legal practice. From within Hume’s
logic, a dualist approach definitively classifies international from municipal
law and therefore violates philosophical method. Philosophical method con-
siders the relationship of such social concepts as dialectic in nature, where
refinement toward essence, not classification and discovery, are the point
of intellectual exploration. Neither is Hume’s logic conducive to monism,
which totally integrates municipal and international law into a single entity.
On the contrary, Hume recognizes that international and municipal law are
distinct systems with distinct strategic and normative circumstances of jus-
tice, albeit with a common metaphysical foundation.

Hume’s philosophical-policy replaces the hard division between munici-
pal and international law with a range of possible synthesis solutions to
the dialectic between municipal'iinternational legal practice. Examining the
selected cases is an attempt, within a representative municipal system, to
chart the refinement of Justice-As-Sovereignty, over time, as a synthesis of
the dialectic of processSiprinciple represented in the balance between local
and universal rules of recognition.
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The first case'! concerns “prize-taking” in the Spanish-American War.
The Cuban fishing smack, Paquete Habana, was taken by United States
naval forces as a prize of war. The international legal practice of the time
was not to seize fishing boats due to their noncombatant nature. But the
United States argued that taking the boat was not a violation of interna-
tional law, but only of the less restrictive idea of comity between nations,
which was suspended by the conditions of war. The lawyer for the Paquete
Habana, ]. Parker Kurlin, had to demonstrate to the Court that since the last
case like this was adjudicated, international legal practice had evolved to
make such an action on a fishing vessel a violation of not just comity but of
customary international law, and therefore, of Justice-As-Sovereignty.

Precedent was traced to eighteenth-century British law where taking a
boat named the Young Jacob was deemed, by Lord Stowell, to be a matter of
rules “of comity only and not a legal decision.”!3> However, this precedent
was not honored by the Supreme Court which, in deciding for the owners of
the fishing smack, elevated the ban on this type of prize-taking from comity
to customary law, giving Kurlin the win. This decision acknowledged that
justice in international law could evolve, as on a scale of forms. It also set
the stage for the refinement of the universal rule of recognition in American
legal practice.

First, the Court, in what has since been recognized as a seminal para-
graph, acknowledged that customary international law is directly incorpo-
rated as justiciable by American courts when there is no treaty or domestic
written law to say otherwise.

International law is part of our law, and must be ascertained and administered
by the courts of justice of appropriate jurisdiction, as often as questions of
right depending upon it are duly presented for their determination.!3?

Next, the Court utilized Lord Stowell’s judgment in Young Jacob not as
a definitive precedent for this case, but as a point of departure for the
refinement of international law. In doing so, it acknowledged that interna-
tional law was not a static system of rules. With the hindsight of Hume’s
philosophical-policy, this acknowledgment can be further explained as an
appreciation of international law as a process-based system of dialectic
where the two rules of recognition interact with the adjudicatory standard
of progressive codification to create an evolving international legal system.
In effect, the Court recognized dialectics between all three of the SPPs here-
tofore examined.

The word “comity” was apparently used by Lord Stowell as synonymous with
courtesy or good will. But the period of a hundred years which has since
elapsed is amply sufficient to have enabled what originally may have rested
in custom or comity, courtesy or concession, to grow, by the general assent of
civilized nations, into a settled rule of international law.'3*
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In acknowledging that international customary law is directly applicable to
municipal law in the United States, and that this system of legal practice is
not static but evolutionary and dynamic, the Court suggests a multi-tiered
international system as an overlapping system of sovereign rights and coop-
erative responsibilities characterized by the dialectic relations of the SPPs
and the refinement of Justice-As-Sovereignty over time.

These predispositions on the part of the Court, to consider more than a
traditional synthesis between the local and universal rules of recognition,
was enhanced by their further acceptance of a definition of the rule under
scrutiny in terms of critical principle. The majority accepts Kurlin’s argu-
ment that, because of the specific evolution of humanitarian critical prin-
ciples (i.e., a substantive aetiological-norm for protection of human dignity),
the status of the rule against taking fishing vessels as naval prizes had been
“accepted as a rule of conduct”!® and therefore elevated from “comity
only” to a matter of customary international law.

This review of precedents and authorities on the subject appears to us abun-
dantly to demonstrate that at the present day, by the general consent of civi-
lized nations of the world, and independently of any express treaty or other
public act, it is an established rule of international law, founded on consid-
eration of humanity...that coast fishing vessels,...honestly pursuing their
peaceful calling...are exempt from capture as prize of war.'3¢

Within the legal parameters of international responsibility, the next
refinement in the American synthesis between municipal%iinternational law
occurred in the Missouri v. Holland case.'® It involved the Constitution of
the United States, the State of Missouri, the United States Congress, and a
Migratory Bird Treaty between the United States and Britain, representing
Canada.

On December 8, 1916, a treaty between the United States and Great Britain
was proclaimed by the President. It...provided for specified close seasons and
protection in other forms, and agreed that the two powers would take or
propose to their lawmaking bodies the necessary measures for carrying the
treaty out. (39 Stat. 1702). The above mentioned Act of July 3, 1918, entitled
an act to give effect to the convention...the question raised is the general
one whether the treaty and statute are void as an interference with the rights
reserved to the States.!3®

The case involves the Constitution of the United States, first, in granting
the federal government the power to make treaties, and second in the appli-
cation of its 10th Amendment, which had previously been interpreted to
reserve to the States all rights it had not specifically given to the federal
branch of government. This latter category was assumed to include the regu-
lation of waterfowl because of a previous wildlife statute of the US Congress
that had been struck down by the Court under the 10th Amendment.
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However, in this case, the statute under scrutiny was backed by a treaty
and this allowed the Court to use international law to empower federal
legislation and its supremacy. In the same way that the Paquete Habana
Court integrated customary international law into American municipal law,
by allowing a more dynamic and evolutionary definition of its inherent con-
tent, Oliver Wendell Holmes, writing for the majority, expanded the idea of
federal supremacy under Article VI of the Constitution by connecting it to
America’s international treaty responsibility.

by Article II, §2, the power to make treaties is delegated expressly, and by
Article VI treaties made under the authority of the United States, along with
the Constitution and laws of the United States made in pursuance thereof, are
declared the supreme law of the land. If the treaty is valid, there can be no
dispute about the validity of the statute under Article I, §8, as a necessary and
proper means to execute the powers of the Government. The language of the
Constitution as to the supremacy of treaties being general, the question before
us is narrowed to an inquiry into the ground upon which the present supposed
exception is placed.!®’

In this way, Holmes integrated international law into the Constitution, so
that the responsibilities of reciprocal cooperation from a universal rule of
recognition validated federal law. In addition, he accepted an evolutionary
definition of Justice-As-Sovereignty, first acknowledged by his colleagues in
1900, as the basic point of departure for refinement of international law and
America’s municipal responsibility to it.

The case before us must be considered in the light of our whole experience,
and not merely in that of what was said a hundred years ago. The treaty
in question does not contravene any prohibitory words to be found in the
Constitution.'*?

The Court defines international law and the Constitution as evolving sys-
tems that have developed to the point where the supremacy of the federal
government includes a responsibility to treaty law that trumps the 10th
Amendment. Especially where title to the birds is the basis for the state’s
invocation of the 10th.'*! The irony in this case is that international law,
in terms of treaty, was used to transform the federal wildlife statute, rather
than the other way around.

Here, a national interest of very nearly the first magnitude is involved. It can
be protected only by national action in concert with that of another power.
The subject matter is only transitorily within the State, and has no permanent
habitat therein. But for the treaty and the statute, there soon might be no birds
for any powers to deal with. We see nothing in the Constitution that compels
the Government to sit by while a food supply is cut off and the protectors of
our forests and our crops are destroyed. It is not sufficient to rely upon the
States. The reliance is vain, and were it otherwise, the question is whether the
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United States is forbidden to act. We are of opinion that the treaty and statute
must be upheld.!*?

In what can be defined as a Humean argument about the stabilization of
“winged” property, the Court placed international treaty law, and its trans-
formation by municipal statute, securely into federal law, where both local
and universal recognition play a dialectic role in the definition of Justice-As-
Sovereignty. Building on the incorporation of customary law from Paquete
Habana, Holland integrates international treaty law as a component of
federal supremacy, so that in dealing with the international legal system
America will speak with one federal voice rather than 50 state voices.

The last case to be considered in this second chain is the 1957 Supreme
Court decision in Reid v. Covert.'*> Here, the Court reestablished the
Constitution as the ultimate principle-driven governor of the synthesis
between local and universal recognition. Reid v. Covert revolved around a
murder on an American military base in Britain. According to an executive
agreement (i.e., treaty) between the two states, military personnel as well as
their dependents who violated the law would be tried by American military
courts rather than British Courts. Thus, the civilian wife of a murder victim
was tried under this treaty by military court martial. She subsequently sued
in US federal court on the basis that the Uniform Code of Military Justice
(UCM]J) did not afford her the rights she was entitled to as a civilian citizen
of the United States. The Court agreed and struck down the executive agree-
ment between the United States and Great Britain as an international law
that violated the Constitution of the United States.

At the beginning we reject the idea that when the United States acts against
citizens abroad it can do so free of the Bill of Rights. The United States is
entirely a creature of the constitution...no agreement with a foreign nation
can confer power on Congress, or on any other branch of Government, which
is free from the restraints of the Constitution.'**

Reid v. Covert established that the obligation to international society,
refined and empowered in the first two cases, was nonetheless limited by
any violation of the US Constitution. Domestically, all law is a “creature”
of the Constitution that promotes its substantive critical principles over
both municipal and international process. Unlike the dialectic between
principleiprocess at the international legal level, within American munici-
pal law, critical principle has equal dialectic status with process because
of the Constitutional framework of what is a well-established, Stage-II
critical legal system. In this way, Holland is reconfirmed, as setting the
Constitutional baseline for Justice-As-Sovereignty, at least in terms of the
universal rule of recognition.

There is nothing in Missouri v. Holland...which is contrary to the posi-
tion taken here. The Court carefully noted that the treaty involved was not
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inconsistent with any specific provision of the Constitution....To the extent
that the United States can validly make treaties, the people and the States have
delegated their power to the National Government and the Tenth Amendment
is no barrier.'*

The American cases demonstrate that the synthesis definition of the
responsibility to international society, or the American solution to the dialec-
tic between effective controlireciprocal cooperation as rules of recognition,
is defined in terms of the incorporation of customary law, the transforma-
tion of treaty law, the evolutionary nature of the international legal system,
and the ultimate power of the US Constitution as the basic set of principle-
based ends that all law must honor.

A Canadian case reconfirms this pattern of dialectic and synthesis in
municipal law. In R. v. Hape,'*® the Court took the opportunity of a fact
situation about police procedure and foreign criminal law to make a lengthy
statement about the status of the Canadian Charter of Rights and Freedoms
in relation to the protection of international rights, Canadian sovereignty,
and the jurisdictional reach of Canadian constitutional law.

While Parliament has clear constitutional authority to pass legislation govern-
ing conduct by Canadians or non-Canadians outside Canada, its ability to
pass extraterritorial legislation is informed by the binding customary prin-
ciples of territorial sovereign equality and non-intervention, by the comity of
nations, and by the limits of international law to the extent that they are not
incompatible with domestic law...Since it is a well-established principle of
statutory interpretation that legislation will be presumed to conform to inter-
national law, in interpreting the scope of application of the Charter, a court
should seek to ensure compliance with Canada’s binding obligations under
international law where the express words are capable of supporting such a
construction.'#’

This opinion could be considered an ultimate statement on the dialectic
between the balance of effective control and the responsibility of states
within Justice-As-Sovereignty. The Canadian Charter is acknowledged as
both foundational municipal law and as the standard by which Canada’s
international responsibility to reciprocal cooperation should be measured.
The Canadian Constitution’s critical principles, however, were interpreted
by the Court in terms of Justice-As-Sovereignty where “[s]overeign equality
remains a cornerstone of the international legal system.”!48

In order to preserve sovereignty and equality, the rights and powers of all
states carry correlative duties, at the apex of which sits the principle of non-
intervention. Each state’s exercise of sovereignty within its territory is depen-
dent on the right to be free from intrusion by other states in its affairs and the
duty of every other state to refrain from interference.!*’

The Court recognized that constitutional law, while the ultimate stan-
dard for municipal law, should not be used to violate international law. In
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a step beyond Reid v. Covert, the Hape Court reestablished a conservatism
with critical principle as it is applied to international law and the definition
of a stable coordination equilibrium. The Court, in addition to using the
Charter as a definitive document for substantial limitations on international
law, also argued for it as an aid to the process-driven balance or synthesis
sought by international rules of recognition.

in an era characterized by transnational criminal activity, the principle of
comity cannot be invoked to allow Canadian authorities to participate in
investigative activities sanctioned by foreign law that would place Canada in
violation of its international obligations in respect of human rights. Deference
to the foreign law ends where clear violations of international law and funda-
mental human rights begin.!'s°

Overall, international legal practice examined through the lens of
the SPP of reciprocal or peaceful cooperation defines both the effective
controlSireciprocal cooperation dialectic and the processSiprinciple dialectic
in terms of the preeminence of international process and municipal constitu-
tional principle in the definition of Justice-As-Sovereignty. The international
legal system is a well-established, Stage-I procedural structure sustaining
pressure to incorporate critical principle, but, to date, resisting a full transi-
tion to a Stage-II critical legal system. We continue to understand the univer-
sal rule of recognition, like its local counterpart, to have been codified from
social convention as dialectic components of justice. This status as relative
presuppositions of Justice-As-Sovereignty comes from their proven success
in the stabilization of property and the maintenance of coordination at the
Westphalian Equilibrium.

The scale of forms or evolutionary dimension of international law, which
Hume’s logic of concepts defines as the rule of adjudication represented by
the SPP of progressive codification, has also been legally acknowledged as a
dialectic element of stratification. Consequently, the two-tiered social orga-
nization that is the international system is constantly adjusting and readjust-
ing its local and universal rules of recognition at the behest of a third relative
presupposition in the metaphysics of sovereignty. This constant testing of
the bulwark of established international social convention has been adju-
dicated by the Courts, revealing the tension and stress on the Stage-I legal
system as it struggles with the pressure to more fully integrate the universal
definition of recognition and critical principle into the practical conceptual-
ization of Justice-As-Sovereignty.
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Hume’s philosophical-policy does not characterize the sovereign state as a moral
individual but as a social construction promoting the systematic policy precept of
nonintervention as its international rule of change. This lens dramatically rede-
fines both the state’s sovereign status and its purpose within international law.
The state becomes an elective institutional structure, created by social conven-
tion settling on one equilibrium within the global coordination game rather than
another. Next, a case study involving the ascendance of World Trade Organization
(WTO) dispute settlement is used to extrapolate the legal design implications of
change. Lastly, the erosion of Justice-As-Sovereignty is tracked through a series of
jurisdictional and immunity cases.

l. Hume’s Philosophical Insight: The State
as a Social Construction

Another remnant of modern positivism is the conviction that the state ought
to be treated as a moral person. This is traced back to Thomas Hobbes’
Leviathan. Hobbes’ assumption was that the institutional structure of the
sovereign state is a necessary prerequisite to justice in collective action.
Sovereign power was treated as a product of critical principle establishing
the state as an end-in-itself with self-interest, power, and the natural law
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imperative to self-preservation, making the state the moral equivalent of a
person.

However, an examination of the state from within Hume’s philosophical-
policy makes a much more complex, yet conceptually simple, argument for
the state. It is based on the same absolute presupposition of the passion for
society and the social conventions evolved to affirm social stability. From
a Humean perspective, the state is an elective structure derivative of the
metaphysics of social order, as made evident in the specific circumstances
of justice for the coordination of humanity at the Westphalian Equilibrium.
Further, sovereignty is that attribute of this social construction, derived from
process rather than principle, that gives the state its public utility. If the state
is essential at all, its indispensability is for the persistence of social conven-
tion, the particulars of Justice-As-Sovereignty, and the coordination equilib-
rium it maintains. For Hume’s legal design, society, and not the state, is the
absolute presupposition for moral, political, and legal evolution; the state is
not an individual but a product of collective action given the international
circumstances of justice. The state has instrumental value sufficient to stable
coordination, given its conventional context, but not necessary to the persis-
tence of generic social organization at the transnational level.

The idea of an international “society” is controversial' and often used in
argument for the transcendence of the state. For example, Christian Wolff
argues for a “society of the entire human race,”” but he makes this society
conditional on the legal existence, not of states, but on the evolution of a
“Supreme State.”® His idea of a civitas maxima contains his universalist
argument that global values leading to a transnational society require a cor-
responding centralization of policy to make international law equivalent to
a global municipal government.

Because individuals are the sole carriers of rights,* and nation-states are
individuals that carry particularized rights for a local society, a Supreme
State is necessary to support a global set of rights adequate to maintain a
social jus gentium.’ Wolff’s argument makes international society dependent
on the global state. More specifically, he makes continued social coopera-
tion dependent on the governance structure of centralized institutions as a
precondition of peaceful international social cooperation or international
society.® The state, in both local and universal forms, is, for Wolff, as it is
for Hobbes, a prior, principled, and necessary “individual free person” living
in an anarchic “state of nature,” which is a prerequisite to the advent of a
global civil society.”

Wolff considers the state “immutable”® in the same way that the law of
nature is. Consequently, the state carries a “necessary and immutable”? obli-
gation that has two levels of expression. First, the individual is obliged to cre-
ate the nation-state in order to extricate himself from local chaos. Second, the
state is obliged to struggle for centralized law in the anarchy of an interna-
tional state of nature. Here, the “supreme state” becomes a whole and “free”
person,'” or a fixed and principled end for the international system.!!

»8
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Hume’s philosophical-policy envisions the world system in diametrically
reverse order. For Hume, the existence of a stable society, at all stages of orga-
nization, is the focus of human coordination and convention and, therefore,
the absolute presupposition of his metaphysical framework. Meanwhile, the
state, as one among many potential governance structures, within the choice
of indifferent equilibria of an international coordination game, exists and
is dependent upon a world of evolving social convention. The state, and its
sovereignty, are elective social constructions given the Westphalian circum-
stances of justice. Because the core dialectic of Hume’s philosophical-policy
is weighted in favor of process and, further, because progressive codification
supports the evolution of society and not the state in particular, the devel-
opment and persistence of society is paramount. For Hume, international
social stability is a prerequisite to the state’s institutional structure, which
remains elective.

Within a Humean legal design argument, society is not only independent
of the state, but the state and its process-norm of Justice-As-Sovereignty are
products of social coordination and the human passion for society, created
by collective action for its own sake, prior to any institutional setting. After
all, international society develops in terms of approbation and justice before
the advent of the state in contract-by-convention.

In the evolution of international law, the nation-state has an instru-
mental value only to the persistence of society itself; it loses its utility
when it no longer provides for the persistence of stable international social
cooperation. Therefore, within Hume’s philosophical-policy, the state is
not an inevitable or even primary form of governance structure. Thus it
can hardly be “immutable” and a necessary or morally imperative “indi-
vidual”'? with constituent validity invoking a substantive obligation. The
state is a means to an end, not an end-in-itself. It is an elective social con-
struction, pure and simple, that international society has survived without,
and could again."3

Although current practice indicates that the international system is,
and will continue to be, made up of sovereign states, the process-norm of
Justice-As-Sovereignty is neither substantive nor a priori, but procedural
and conditioned on the specific circumstances of justice that have created
the particular historical line of practice of our experience. Hume’s idea of
law and legal systems, as well as the imperative for progressive codifica-
tion, is based on the central role of society in the creation of Justice-As-
Sovereignty and its inherent metaphysics of procedural rules. This stabilizes
the coordination of states even as legal practice is challenged by the rise of
critical aetiological-norms in the evolution from a Stage-I to a Stage-II inter-
national legal system.

For Hume’s philosophical-policy, the state-in-practice has no indepen-
dent validity, but carries normative weight only so long as it promotes the
process-norm of Justice-As-Sovereignty and, more specifically, empowers
the coordination and stability of the international system to maintain the
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Westphalian Equilibrium. With the state so defined, as a social construc-
tion and not an inevitable moral fixture of the legal landscape, the dialectic
process inherent in the evolution of Justice-As-Sovereignty creates a more
dynamic definition of jus gentium than is possible within positivism.

The dynamics of the international legal system are focused first on a
global society of people who eventually organize themselves through states.
The social stability of this society predates the institutions of the state, and
is able to transcend or change the state structure. Change is a product of the
demands of international society that forces movement on the scale of forms
for Justice-As-Sovereignty that then, by rebalancing its inherent dialectics,
seeks that political structure best able to secure social convention at its new
point of coordination.

Explicitly, in this context, international law is not required to create
Wolff’s Supreme State in order to provide a stable international social order.
There are many other ways to support or redefine Justice-As-Sovereignty
as a process-norm focused on the coordination of the social-system itself.
Hume’s philosophical-policy does not require a Supreme State or any other
state structure to maintain an international society, for as social convention
predates and creates the state in its image, the state is a construction of inter-
societal coordination, not a prerequisite to it.

Many institutional structures could replace the state as long as society and
social order persist. Just as municipal societies create states as one means of
fostering cooperation (i.e., presumably to achieve the most justice-as-util-
ity), international society, fostered by the foundation of municipal law, can
create many different vehicles for the further cohesion of a global society
as this evolves with different requirements or circumstances of justice (e.g.,
world government; centralized federation of states; system of international
organizations).

Hume’s idea of the state as a social construction requires us to examine
the ramifications of an emphasis on the collective nature of the state, as
well as the dynamic international society in which states interact. Departing
from the idea of the state as a moral person places new emphasis on the dis-
tinction between ethical and political or juridical motivation, will, and legal
personality, as well as the state’s role as an elective “means” to the coopera-
tive ends of international society, rather than as an essential or substantive
ideal end-in-itself.

Describing the state as an elective form of governance requires a closer
look at the ramifications of doing so. Of particular interest is the difference
between two connotations of nonintervention: one derived from the tradi-
tional idea of the state as a moral individual, the other from a process-based
idea of the state.

The SPP of Nonintervention

If the state is a social construct, and its sovereignty is therefore conditioned
on the stability and progress of international society, then the idea of change
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within the international legal system should be marked by the synthesis
between process'iprinciple as made manifest in the subsidiary dialectic of
sovereignty'Siintervention. Although the state is instrumental to Justice-
As-Sovereignty, it has come to be a very important instrumental value.
Consequently, the idea of state intervention as the prime dialectic counter-
weight to sovereignty makes nonintervention a particularly important ele-
ment in the metaphysics of sovereign justice.

Specifically, within Hume’s philosophical-policy, a procedural rule of
change is defined by the SPP of nonintervention and how this acts to bal-
ance sovereigntySiintervention as a means to the persistence of a chang-
ing international society. This precept is similar to Krasner’s definition of
Westphalian sovereignty, which “refers to political organization based on
the exclusion of external actors from authority structures within a given
territory.”#

A critical presupposition of Hume’s logic of concepts, both in terms of
the foundation of his idea of natural law and the dispositive product of legal
practice, is that agency or legal personality within the international system
is not rendered by the “interests” or “power” of states, but the social cohe-
sion and stability of each municipal system and the international society of
which it becomes a component part. The absolute metaphysical presupposi-
tion of the Humean agent, whether individual or collective, is to seek and
coordinate an ever-wider social complexity.

Within Hume’s concept of law, the basic motivational assumption is not
one based upon the narrow self-interest or individual power, liberty, or right
of the agent involved, as Hobbes and his positivist descendents argue. Nor
is it about a critical principle of “self-preservation” that is sought by the
choices and actions of states-as-moral-persons. Rather, the process of social
cooperation is the end-in-itself for Justice-As-Sovereignty. International
society, as a growing community-of-states, is a dialectic product of a more
balanced or limited generosity that is social in nature and that seeks coordi-
nation conventions, for the sole purpose of property stabilization, deriving
moral and societal obligation from the contextual process of finding and
preserving a Westphalian coordination equilibrium.

The institutional structure of the state is, by this logic, the result of these
presuppositions and a process of contract-by-convention that creates law
for the primary purpose of shoring-up social convention and cooperation
in the face of the inevitable and constant change that comes with growing
complexity. This Societal-State System is assumed to react to the circum-
stances of justice by overcoming scarcity and limited sympathy to reinforce
the stability of society as a collective good. This is accomplished through
the creation of legal rules of de jure possession as defined by Justice-As-
Sovereignty, an expression of international public utility.

The state, therefore, is not and, cannot be, treated philosophically as an
individual person,!’ but must be assumed to be a collective entity. Nor is the
state a strictly empirical phenomenon; the state is a social idea, the perfection
of which lies in its evolution across boundaries of population, geography,
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and institutional complexity. Under this definition, Justice-As-Sovereignty
arises not from the will of a person or government, nor to hold men “in
awe.” ¢ Rather, justice is a joint expression of natural, initially unconscious,
pro-social behavior and the expectations of all persons regarding the settle-
ment of their joint-agency on one of a number of possible coordination equi-
libria, all valued for their provision of a stable international social order.

This conventionally-created coordination equilibrium is protected by
the refinement of sympathy as a philosophical concept and the conventions
made necessary to assure the fundamental expression of the human pas-
sion for society within an ever-more complex and larger framework. Justice-
As-Sovereignty increases the levels of sanctions as it moves up its scale of
forms from its first level of complexity as a Stage-I system toward its second
level or moment of essence in a Stage-II legal system with a fully engaged
processSiprinciple dialectic.

At the heart of the concept of Justice-As-Sovereignty lies the absolute
presupposition of an inherent sociability or sympathy with the good of the
whole, actualized through the stabilization of property. The imperative of
each state cooperator becomes prudential mutual-aid not “self-help”'” in
isolation, as the realists would have it. Mutual aid is defined as the creation
of the conditions in which an international social system can be rendered
with appropriate institutions that compensate for each societal-state’s lim-
ited collective generosity.

An axiom of Hume’s philosophical-policy is the human struggle between
self-interest and sympathy. This dialectic occurs within a metaphysical con-
text where one’s interest in the stability and security of their own life is
dependent on the consciousness that social and personal security are inter-
dependent variables. Within this dialectic, the social level of organization
dominates. Hume argues that the “collective” is more than an aggregate
of individuals; it is a distinct systemic level of analysis generating justice
and moral obligation.'® It is also a product of social interaction, built from
the individual to the global level through various strategic situations where
policy design adapts legal solutions to fit the empirical context.

As the dominant level of individual concern, the society, as an entity, must
be protected. This makes change dependent on the empowerment of the
passion for society and the state structure that represents it. While the state,
over time, may be replaced, it must also be protected from change that is too
sudden or too vast to allow for the persistence of stability and social order.
Consequently, the SPP of nonintervention is the rule of change for Hume’s
metaphysics of sovereignty. In the definition of Justice-As-Sovereignty, any
progressive codification of international law, any rebalancing of the rules of
recognition toward universal responsibilities rather than local control (i.e.,
any change in the essential Lotus definition of sovereignty as social conven-
tion) must clear the hurdle set by the SPP of nonintervention.

Social convention at the wider international level is assumed to seek a
coordination equilibrium that allows distinct domestic societal regimes to
find consensus and cooperate in stabilizing the more encompassing level
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of social organization while protecting the boundaries of their municipal
strategic situation. The dialectic between international and municipal sta-
bility generates the circumstances for the rise of Justice-As-Sovereignty as
a conventional process-norm representing practical reason applied to the
evolution of international law. As a process-norm, Justice-As-Sovereignty
focuses on procedure and is neutral as to specific “cultural” values. The
international framework of the state system therefore protects all municipal
solutions to the prisoner’s dilemma (PD) without discrimination by simul-
taneously providing its own single coordination equilibrium at the interna-
tional level that, in a dialectic tradition, is generally agreeable to, and in the
interest of, all participants. It is this reality that the SPP of nonintervention
is meant to protect.

But does Hume’s philosophical-policy provide a more dynamic model of
the state with more inherent utility than the dominant Hobbesian model?
Applying philosophical method to Hobbes’ logic of concepts will pro-
vide us with his philosophical-policy and create a systematic paradigm to
foster comparative consideration. Especially in the contrast between the
Hobbesian and Humean definitions of nonintervention, the full advantages
of the Humean argument over the traditional axioms of realism/positivism
should become clear.

Hobbes’ Philosophical-Policy: State and Sovereignty

In Leviathan,”” Thomas Hobbes logically integrates a moral and political
chronicle of the origin and structural progression of men forming states
from within a prior “natural” or unregulated state of war. The Hobbesian
evolution from the State of Nature to Civil Society, is not a creature of pro-
cess, as it is for Hume, but is based on three critical principles that should be
considered universal and essential to Hobbes’ metaphysics: Power, Liberty,
and Right. These prior principles lie at the root of Hobbes’ argument for
prudential morality and political covenant, as well as his idea?® of natural
law. The interaction and dialectic dilemmas of power, liberty, and right, in
the state of nature, are the variables that explain the human conditions in
Hobbes’ “pre-political” or prelegal world. Simply, the “willful” control of
these three factors by a sovereign(ty) forms the law, which moves man into
a Civil-Political State where justice is the sovereign’s will.

Hobbes defines Power in Leviathan, at the beginning of Chapter 10. “The
Power of a Man (to take it Universally), is his present means, to obtain some
future apparent Good.” Power is subsequently broken down into “Naturall
Power”?! or genetic eminence, and “Instrumentall Power,”?? which is a
means to acquire more of a thing. The latter can be based on the former, but
is not dependent upon it. Instrumental power is one of the most important
presuppositions in Hobbes’ argument.

For Hobbes, an agent’s value (individual or state-as-individual) is based on
the importance of their power to others; value as a general concept involves
the acquisition and maintenance of instrumental power, for the security of
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the agent, as well as his/its prestige. The culmination of individual power
is in the creation of the civil aggregation of the powerful and autonomous
state, or commonwealth understood as a “person” with sovereignty.??

The Greatest of human Powers, is that which is compounded of the Powers of
most men, united by consent, in one person, Naturall, or Civill...such as in the
Power of a Commonwealth.>*

The range within which an individual’s power functions can be defined
as their Liberty. Liberty, is the “absence of externall Impediments,” which
“may oft take away part of a mans power to do what he would; but can-
not hinder him from using the power left him, according as his judgement,
and reason shall dictate to him.”?* Liberty is also the antecedent stage of
deliberation:

And it is called Deliberation; because it is a putting an end to the Liberty we
had of doing, or omitting, according to our own Appetite, or Aversion.®

Deliberation results in the placement of an impediment to the Liberty of the
agent, in the form of something willed. The range of Liberty, in which agents
use their power, is limited by their will.

In terms of the international system, and the state as a person within it,
Hobbes philosophical-policy suggests that the liberty of a state is what we
would now call its negative freedom,?” or freedom from constraint by other
states or laws. The power and liberty of the state are therefore measured in
terms of one’s empirical circumstances and the quantity of both attributes
that allow one’s political will to exercise one’s individual or national inter-
est, free of interference. This renders a very strict and inflexible definition of
nonintervention.

To ensure Liberty, the individual seeks the construction of the State, for
Hobbes contends that: “there is no other way by which a man can secure
his life and liberty.”?® In fact, a second definition of Liberty, in Chapter 21 of
Leviathan, reaffirms the definition of Liberty as a negative range of applied
agency. Here Hobbes draws an even deeper distinction between Power and
Liberty as he defines Liberty in the State.?’

Liberty, or Freedom, signifieth (properly) the absence of Opposition; (by
Opposition, I mean externall Impediments of motion);...But when the imped-
iment of motion, is in the constitution of the thing it selfe, we use not to say, it
wants the Liberty; but the Power to move;*°

In this case, the state, as a moral person, is created as the end or focus of
the Power of aggregate wills, within a range of its Liberty, which, in turn,
defines one’s Right of Nature.' This right of the state, based on negative
freedom, is the “summe of the Right of Nature; which is, By all means we
can, to defend our selves.”3?
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Aspecificand near-absolute right to self-defense or self-preservation defines
the dialectic synthesis of the multiple dialectics of poweriliberty'iright for
Hobbes. The absolute presupposition of his argument is a Right of nature,
or to one’s nature, that implies self-defense and is a substantive end that is
assumed to be universal and unlimited. “It followeth, that in such a condi-
tion, every man has a Right to everything: even to one anothers body.”33
This is the civil society’s dilemma in the international state of nature. In the
state of nature the individual state has a right to everything but power over
nothing; this puts its self-preservation at risk, unless it seeks a centralized
covenant, exiting the state of nature for its own protection.

But the fundamental presupposition of self-preservation remains. In order
to answer its imperative, the agent is motivated to leave the state of nature
for inherently normative reasons; that is, because of his obligation to his
right of self-preservation. The most specific definition of Natural Right in
Leviathan involves the relationship between our three variables as relative
presuppositions for the single end of self-preservation.

The Right of Nature,...is the Liberty each man hath, to use his own Power as
he will himselfe, for the preservation of his own Nature.?*

The agents are here given an unlimited range of Liberty, by Right, within
which they may utilize whatever Power (including violence) they possess as
a means to the basic substantive end of their fundamental right.

Whether in terms of the creation of municipal or international law,
Hobbes focuses on the centralized conscious and contractual solution to
the PD that protects the fundamental right of all agents to their own self-
preservation by providing the negative freedom of nonintervention nec-
essary to it. In terms of international “covenant,” the only difference is
that one must contract the creation of the municipal state, escaping the
general state of nature, before one can contract with other states, inter-
nationally, to escape the global state of nature.? In effect, Hobbes’ logic
of concepts creates a philosophical argument where power, motivated by
self-interest and expressed as self-preservation, is the metaphysical core
of both his definition of the state, its sovereignty, and the imperative of
nonintervention.

The problem for both Hobbesian municipal and international law arises
when one considers that Hobbes has also presupposed that all agents are,
overall, equal to one another. In Chapter 13 of Leviathan, Hobbes states that
agents are by their “Naturall Condition”3¢ equal when they are “reckoned
together.”%” This equality of power, when integrated with Hobbes’ definition
of the unlimited Right of Nature, leads to intense and self-interested eristic
contact between agents with unlimited right, and a will predisposed to claim
that right in interactive competition.

These circumstances, on any level of operation, breed the fundamentally
noncooperative strategic environment of a PD. Here, the only stabilization
of municipal affairs is in the conscious contractual creation of a substantive
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sovereignty or state personhood that compels cooperation by eliminating
exploitative payoffs coercively from the top down.3® Without the willing-
ness of agents to trade unlimited right for conditional power in the creation
of the sovereign state as a “moral person” in substantive command, the
equality of Right and Liberty, along with a utilization of power toward
identical but competitive ends, results in chaos.

From this equality of ability, ariseth equality of hope in the attaining of our
Ends...And from this (resulting) diffidence of one another, there is no way for
any man to secure himself, so reasonable, as Anticipation; that is, by force, or
wiles, to master that persons of all men he can, so long, till he see no other
power great enough to endanger him.?’

This conflict of power is further fueled by the general inclination of all agents
toward “a perpetuall and restlesse desire of Power, that ceaseth onely in
Death,” *° and, consequently, this results in, within the nonregulated “State
of Nature”...a “warre; as is of every man, against every man.”*!

If one assumes that war, in the Hobbesian state of nature, is caused by the
competition for power, in an environment of unregulated Liberty as granted
by the Right of Nature, then law in the form of a centralized municipal-
style sovereignty is a logical answer for both the local and universal states
of nature. In any condition of unimpeded power, each agent’s standard of
reason by which they reach judgments, will be a strictly insular one. Because
of this, the will of a sovereign is critical to creating one will that acts in the
name of the collective. Only then can the chaos of joint decision-making
end in the sovereignty and strict nonintervention necessary to create that
ordered international relations of states that is the sole path to the regula-
tion of the war of all against all. Under these extreme circumstances, the
state of nature allows each agent to establish his own “Right Reason” in the
transfer of right for the continuation of one’s own sovereign preservation
into the sovereignty of the state.*?

The war created by the principles of power, right, and liberty, as represen-
tative of the presupposition of self-preservation, further causes the self-inter-
ested exercise of the Right of Nature to turn on itself. Agents with unlimited
Right, and an unencumbered range of Liberty, compete for Power over one
another. In this unrestricted competition, the less powerful loose their secu-
rity to the more powerful, who themselves hold onto this power without
civil stability.*3 Though equality of means is an overall reality, inequality of
means is the individual situation that causes loss of Right, in death, to some,
and fear of the loss of security to all the rest.

The answer to the problem of war in any State of Nature is Peace in the
Sovereignty of the State. This is a “peace” that insures the security of all,
or each agent’s right to their self-preservation in the limitation of every-
one’s right to intervene in others’ affairs. It is a partial transfer to a new
moral “person”: the artificial person of the state’s sovereign or sovereignty.
The fundamental moral desire to preserve one’s inherent nature leads one’s
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reason to a set of “theorems”** for the regulation of behavior. Hobbes calls
these the Laws of Nature.

The Passions that encline men to Peace, are Feare of Death; Desire of such
things as are necessary to commodious living; and a Hope by their Industry to
obtain them. And Reason suggesteth convenient Articles of Peace, upon which
men may be drawn to agreement. These Articles, are they which otherwise are
called the Laws of Nature.*

In accordance with the Laws of Nature, agents maintain their Right of
Nature by a mutual and balanced limit of this Right as agreed to by con-
scious covenant that only then brings justice in ordered collective action.
Agents will agree among themselves to transfer their unlimited Rights and
unobstructed Liberty to a third party in legal contract, an artificial construct
called the Sovereign. This social contract*® is an expression of will at the
posterior stage of deliberation, where unlimited Liberty ends and is replaced
by the negative freedom of order and one’s moral duty to it. Wherever
deliberation ends in willing (i.e., choice and action), Liberty is limited by
its dialectic with duty. As Hobbes puts it: “[f]or where liberty ceaseth, there
beginneth obligation.”*”

For Hobbes, moral obligation comes only after contract, with govern-
ment and the creation of a system of state sovereignty based on the negative
freedom of each state. Moral obligation comes from substantive principle
that limits liberty for Hobbes’ individual (i.e., person or state). But with
obligation, and the construction of the role of the sovereign, self-preserva-
tion is assured. To preserve their inherent value, the agent limits his/its indi-
vidual Right, constricts his/its Liberty, and restricts the use of his/its Power,
all to insure peace.

The variables of individual Power, Liberty, and Right that establish intol-
erable conditions in the State of Nature, lead to the creation of a new artifi-
cial construct in the form of the state, and the subsequent extrication of each
agent from that state of war, which is the state of nature. The structured
state is the result of reasoning individuals willing its constituent elements.
The Hobbesian state, by solving the noncooperative strategic situation of
the person, and by granting them a more secure context, is a necessary
institutional expression of the absolute metaphysical presupposition of self-
interested self-preservation.

Two Definitions of Nonintervention

Both Hobbes’ and Hume’s ideas about the normative status of sovereignty
begin in a dialectic between sovereigntySiintervention. Hobbes frames non-
intervention in terms of the negative freedom of the state as agent within
a principle-driven PD that is the international state of nature. Here, law
manifests itself through that limited level of intervention in local sovereignty
necessary to the self-preservation of the agent.
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For Hume, nonintervention is measured by the process-based stan-
dard of how the state contributes to the stability of international society.
International law finds its genesis in the nonintervention of states as a meta-
physical element of Justice-As-Sovereignty. Here, justice sanctions interven-
tion only when the state no longer supports the cooperative equilibrium of
the coordination game and loses its capacity to balance local and univer-
sal rules of recognition. But, this is where the common ground shared by
Hobbes and Hume ends.

Hobbes’ substantive principles of power, liberty, and right protect the
self-preservation of the state, on the international level, as a substantive end
in itself.*® The state and its sovereignty are fundamentally the same thing.
Although the state exists on different levels of social organization, both state
and sovereignty exist within a single strategic reality, where they are the
solution to unregulated human interactions creating PDs. Consequently, if
there is no equivalent to the state on the international level, then the trans-
national PD will remain unsolved, and sovereignty will only be an “orga-
nized hypocrisy.” Hobbes’ logic ends in the same place where Wolff’s begins:
the Supreme State.

The Hobbesian argument relies on the solved municipal PD as the back-
bone for the future development of an international state and its sovereignty.
The legally-mature state breeds stringent municipal enforcement institutions
in the name of the sovereign, who is made necessary by the strategic reality
of the PD on the local level. For Hobbes, the same dilemma exists on the
international stage. The global PD cannot be solved by the agreement of
states not to intervene in one another’s affairs. Nonintervention can only be
established within the PD by central institutions that regulate peace from
the top down as an expression of the principle of self-preservation in the
face of war. Consequently, our decentralized world system and its legal prac-
tice are merely pre-legal by Hobbesian standards.

When the international legal system is a state of nature constantly on
the brink of a war of annihilation, and self-interest is expressed through an
absolute presupposition of state self-defense or “self-preservation,” then the
metaphysical foundation of the argument for the state is essentially based on
its’ moral individuality and is disruptive to cooperation. This narrow con-
cept of an international system does not allow much room for law except
when it is based on absolute sovereignty (i.e., liberty, power, and right).

For Hobbes’ philosophical-policy, law is an individual metaphysics of
aetiological-norms and principles, specifically, an overlapping interaction of
power, liberty, and right, where self-preservation is the absolute presupposi-
tion. For Hume, law is a social metaphysics, culminating in a cooperative
process that is an end-in-itself and that focuses justice on the overall collec-
tive pattern of unconscious cooperation with its resulting social conventions
that stabilize property. Instead of Power, Hume focuses on property stabil-
ity; instead of Liberty, he focuses on coordination conventions; and instead
of Right, he focuses on obligation to the collective order, which predates
government in the social conventions of approbation and justice.
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The focus on process gives Hume a more flexible definition of change
or nonintervention within a two-tiered international strategic environment.
Society is the focus of moral and legal personality, rather than the individual
or the state, and a dialectic is created between the “ethical” and the “juridi-
cal.”* This is not present in Hobbes’ philosophical-policy, where morality is
antecedent, encompassed by, and rendered from, the contractual emergence
of the state and its sovereignty.

While Hobbes argues for one route to covenant that assumes a violent
state of nature and a self-interested agent, Hume’s approach provides for
two distinct levels of social convention: one solving a PD at the munici-
pal level and the other solving a coordination game for the sake of inter-
national society. By forsaking principle for process, Hume’s logic can also
accommodate many more distinct value systems or substantive ends than
Hobbes’ approach, which assumes that the Laws of Nature are a universal
set of common and independent critical principles. Further, Hume’s idea of
nonintervention is not as an absolute and essential principle, but a protec-
tive and flexible rule of legal change within the metaphysics of Justice-As-
Sovereignty.

Hume offers a nested strategic environment that allows different levels of
complexity and governance requirements to be incorporated into each tier
of evolving social convention. Within two distinct, but interrelated, levels
of strategic interaction, Hume’s focus on society and its persistence is con-
cerned with collective action and how the use of institutional or administra-
tive structures compensate for contextual complexity. Instead of a one-time
covenant from which the sovereign state becomes an end-in-itself, Hume
presents an argument for a scale of forms in which social convention evolves
to protect the process of coordination, which is derived from the human pas-
sion for society. Nonintervention allows for the steady pace of this change,
protecting the process-norm of Justice-As-Sovereignty while allowing for
the increasing influence of critical principle in the processSiprinciple dia-
lectic. Hume’s philosophical-policy is able to recognize law in a variety of
governance structures including, but not limited to, the state, and does not
require centralized enforcement as a perquisite to the existence of a legal
system.

Hobbes presupposes that individual self-preservation overrides society,
state, and all collective forms of expression, and that this substantive norm
has a common, agreed-upon definition. For Hume, the idea of social con-
vention makes the specific content of a society’s shared values irrelevant to
the more critical and universal cooperative process-requirements of all cir-
cumstances of justice. On all levels of social organization, the social conven-
tions for order and stability determine the character of general legal practice
as it overcomes any noncooperation to create states within an international
system that equally preserves any and all human values not antithetical to
the stability of society.

As Hume’s philosophical-policy illustrates, the international level of coor-
dination may not be as critical as the municipal, but this grants governance
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flexibility and a distinct character that is not accessible through Hobbes’
logic of concepts. Hobbes” argument is unable to recognize anything but a
strong centralized sovereignty as law, and therefore must decline to recog-
nize that law exists on the international level, as do many positivists.*’

Considering these paradigms as philosophical wholes, for Hobbes, the
state has intrinsic moral status; for Hume, it has only instrumental moral
status. With the individual agent as the source of intrinsic moral value in
Hobbes, and with the state considered as an agent, it too is granted a moral
status by its existence as a separate and sovereign person with the absolute
presupposition of an existence to protect.’! While Hobbes allows some flex-
ibility in the specific organization of his sovereignty, once created, its struc-
ture becomes necessary to the maintenance of peace and is always the origin
of moral value and justice for the civil society.

In defending itself, Hobbes’ state, like the individual before it, fights off
others in the state of nature to protect its absolute rights, and seeks the per-
sistence of prudential morality under the laws of peace, where a strict nega-
tive freedom of nonintervention is the point of departure for international
prelegal relations. But it is the private interest of the individual state and its
power, liberty, and right that are the currency of the international system
created by Hobbes’ philosophical-policy. Here is where justice lies. But it is
not justice-as-utility, but justice from right-in-existence.

Reading Hobbes and Hume as whole philosophical systems points out
the difference between treating the state as an individual or as a collec-
tive entity. Hobbes’ philosophical-policy is an argument for private interest,
whether represented in a person or the state. He contends that the state, like
a moral person, is an integrated unitary and static interest, looking inward
to its own longevity and uninterrupted independence.

Hume’s philosophical-policy is inherently collective because public util-
ity trumps individual considerations. With a focus of limited generosity,
Hume’s logic of concepts promotes the public interest, which he argues is
the primary source of the “moral approbation” that supports the idea of
“justice.”>? Hume’s society is not just looking inward; it acknowledges the
dialectic interdependence of the international and domestic strategic spaces,
as well as the interdependence of the ethical and juridical dimensions of that
social utility that solves the municipal PD and preserves coordination on the
global level.

Hobbes’ idea of the state makes no distinction between ethical and juridi-
cal dimensions. For Hobbes, the juridical sovereignty of the state is a direct
result of, and persists because of, the ethical power of the right in self-pres-
ervation. The ethical personality of the agent is directly translated into the
juridical personality of the state. The power, liberty, and right originating in
the individual is the foundation of the state and the source of its control and
sanctioning power. The juridical is a direct outgrowth of the ethical.

Order in society is the core of Hume’s analysis; order maintains its ethi-
cal status throughout the refinement of Justice-As-Sovereignty on its scale
of forms and allows more flexibility to social evolution than is available



“Non-Intervention” 223

from Hobbes. The juridical is an entirely distinct and primarily contingent
element of Hume’s logic of concepts. The governance structure and the defi-
nition of justice on which it is built are not of moral concern except to the
extent that they diminish or empower the process of social cooperation.
In this sense, Justice-As-Sovereignty is a juridical, and therefore artificial,
construction, created in aid of the natural passions toward the coordination
of society and bent to its persistence. The elective juridical personality of
society informs, and gives reason to, the juridical personality of the state.
The juridical is a separate concern that must be judged in terms of its facili-
tation of the morality or ethics of social order in context, making Hume’s
approach less dependent on the state per se as the necessary juridical cur-
rency of international society.

Hobbes’ and Hume’s philosophical-policy paradigms also have distinct
approaches to how policy and law relate to certainty and universality. For
Hume, a person finds certainty internally as an individual and faces uncer-
tainty externally within the social collective; that is, individuals seek their
universality and certainty internally in their humanity, which is under their
control, and face uncertainty and local isolation in their external dealings
with collective social interactions that require a solution to collective action
problems beyond the control of any one agent. Meanwhile, social order
seeks universality and certainty externally, in coordination with other social
units, and experiences uncertainty internally in the atomistic complexity of
a system of pluralistic values and overlapping consensus.’?

If the state is assumed to be an individual, then Hobbes is logical to think
that its universality would be internal to the creation of centralized sover-
eignty for the purposes of leaving the state of nature. Further, it could be
posited that the sense of uncertainty would be in its international relations
where a strong central governance structure has no jurisdiction. Such a state
has moral status and would only cooperate in the international system to
the extent that cooperation was perceived as self-interest. No dialectic would
exist between layers of covenant, but only an eristic relationship between
sovereign municipal states and the uncertain world outside. Universality
becomes local in this context; the state is a necessary institutional structure,
and uncertainty causes a lack of expansion of the covenant internationally.

However, if the state is considered a social construction, this provides a
model that is more complete and more familiar to our experience of inter-
national legal practice. As the state is an instrumental creation of societal
convention that exists to preserve the sociocultural pluralism or unique-
ness of society, then one would expect that when the international layer
of social convention evolves, uncertainty within the state has already been
addressed in the solution to its PD. With this uncertainty satisfied, the collec-
tive state system is better able to address universality by externally seeking
coordination through Justice-As-Sovereignty; it solves the internal clash of
values through empowering a process-consensus similar to the one at the
municipal level. Because Hume’s philosophical-policy acknowledges the dis-
tinct yet dialectic tension between uncertainty and universality at both the
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individual and social levels of organization, universality is more achievable
in international relations.

Justice-As-Sovereignty addresses the uncertainty of local society, which,
through the process of evolving social convention, can then jointly create
those instrumental institutions necessary to secure universality in the inter-
national system. Here, the dialectic between layers of social convention
and the refinement of the concept of Justice-As-Sovereignty differentiates
the concept of sovereignty from the institutional structure of the state and
allows it to adapt both metaphysically and empirically on a scale of forms
that may or may not include the state. This is not an option in Hobbes’
paradigm.

The distinct definitions of sovereignty in Hobbes and Hume provide, in
dialectic terms, the starkest contrast between these two philosophical sys-
tems. Calling Hobbes’ philosophical-policy “Justice-As-Self-Preservation,” it
may, like Justice-As-Sovereignty, recommend nonintervention as a measure
of change within the international system. However, Hobbes describes non-
intervention in terms of the strict negative freedom necessary for state self-
preservation, regulated by an absolute sovereignty defined by a top-down
universal application of principle to the needs of individual states as ends-
in-themselves. Hume’s logic uses nonintervention as a flexible procedural
rule that gauges the changing utility of Justice-As-Sovereignty. Sovereignty
is consequently more than absolute nonintervention. It is both a top-down
and bottom-up manifestation of the public interest in social stability.

Within international legal practice, as based on a positivist version of
Hobbes philosophical-policy, sovereignty locates its imperative in the top-
down process that insures control over territory and the equal status of any
state to control its internal affairs under its own aegis. However, there are
also a number of arguments about human rights and democratic institutions
that suggest these must be considered as bottom-up sources of sovereignty.>*
Instead of the Hobbesian focus on the critical right of the state to preserve
itself with control of its dominion, substantive or critical principles, like
self-determination, universal rights, and personal autonomy are identified
as defining sovereignty from the grass roots.’® This seeming contradiction
between what might be called the “two-faces of sovereignty” is, from the
vantage point of Hume’s philosophical-policy, not a contradiction at all,
but simply different moments in the dialectic metaphysics of Justice-As-
Sovereignty.

Effective control and critical rights are both top-down and bottom-up
sources of sovereignty. Hume integrates his concept of sovereignty, dialec-
tically, in a set of procedural rules including a rule of change defined by
nonintervention. Hobbes creates a definition of nonintervention with a less
complex and flexible metaphysics, allowing for a less dynamic international
system. He defines nonintervention in terms of the fundamental right of
self-preservation for the state. This requires the negative freedom necessary
for the expression of a state’s sovereignty; this negative freedom is con-
tained within the nonintervention rule. For Hobbes’ philosophical-policy,
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the dimensions of sovereignty as a concept, the ideas of self-determination,
autonomy, rights, and democratic freedom, all find their origins with the
advent of the state. The state is necessary to law and justice, which are in
turn necessary to the rise of any of these moral ideals. In terms of causa-
tion, the creation of the state is a bottom-up exchange of private right that
creates the essential platform from which all the subsequent components of
justice are ostensibly dictated through the top-down establishment of effec-
tive control.

For Hobbes, the only moral or legal obligation is to the contractual estab-
lishment and preservation of the state. Any change in the state’s main task of
self-preservation must come from within in a top-down fashion. In this way,
the bottom-up creation of sovereignty from a state of nature is replaced and
consumed by the establishment of the state in a covenant that is, thereafter,
the sole depository of top-down sovereignty. Nonintervention in the sover-
eignty of each municipal state then becomes the sole focus of the right to
self-preservation at all levels of analysis.

This critical or substantive end for each state discourages cooperation
between states and imposes the strategic atmosphere of a one-shot PD on
the international system. This all-or-nothing empirical reality exists in the
form of a global state of nature that imposes the uncertainty of a “war of
all against all” as a punishment for any significant intervention. This envi-
ronment is subsequently protected by a strict definition of nonintervention
sanctified by the critical principles of liberty, right, and power. The liberty
of the state is then designated as a repository of all considerations of right
that are subject to the top-down power of the state subsequent to its basic
imperative for survival in an international state of nature.

Hobbes’ replacement of bottom-up with top-down sovereignty conflicts
with those advocating human rights and the self-determination of peoples as
fundamental (i.e., bottom-up) components of state sovereignty. For exam-
ple, John Hoffman, in his book Sovereignty, argues for the abandonment of
the idea of the state as a modern governance structure.*® He seeks to find
a point of integration between the “two sovereignties.” He separates sov-
ereignty from the state and makes it an independent, standalone principle
with substantive content but without legal form, which, from the vantage
point of legal practice, presents a more fundamental problem than Hobbes’
top-down approach.

The state as a governance structure is and remains the primary possessor
of legal personality within the world system.’” The state has a central role to
play in the definition and evolution of the idea of the rule of law. Thus, just
as we may not want to abandon the bottom-up grass-roots component of
sovereignty as Hobbes requires, we also may not want to abandon the idea of
the state as Hoffman recommends. This returns us to Hume’s philosophical-
policy and legal design and its dialectic answer to this dilemma.

Hume consistently describes international society as a coordination pro-
cess and Justice-As-Sovereignty as an instrumental process-norm involved
in the persistence of social convention as it creates stability on all levels of
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social organization. Hume’s philosophical-policy connects the public util-
ity of justice and society with the process of coordination thereby defining
state sovereignty. Specifically, from the perspective of Hume’s logic of con-
cepts, nonintervention is a rule of change that, with the other procedural
SPPs, tractably protects, measures, and mediates Justice-As-Sovereignty as it
responds to the contingencies of the international system.

For Hume, a society or “people” have the right to self-determination, not
the individual agent as either a state or a person. That same social order,
able to measurably defend itself through nonintervention, has the character
of collective policy and social obligation, not private will. This local sense of
recognition is complemented by the responsibilities of reciprocal or peaceful
coordination at the universal level. Meanwhile, the international system is
adjudicated through a process of progressive codification that depends on
an institutional or administrative structure able to change and respond to
the inevitable shifts in the need for nonintervention, as defined by the stabil-
ity of international society.

Throughout the dialectic interactions of these procedural rules, there is
no institutional form, substantive moral end, or inherent, principled value
necessary to the stability of the Humean argument for international law. The
instrumental value contained in the state is only coextensive with the moral
obligation to create those sanctions necessary to assure the persistence and
cohesion of human society through the refinement of Justice-As-Sovereignty
on its scale of forms.

Although Hume’s philosophical-policy does not require the establish-
ment of the state per se, the value of the state and Justice-As-Sovereignty
come from their utility to the chosen coordination equilibrium. The stability
of any coordination equilibrium and its resulting process-norm is dependent
on the institutional structure that evolves to support social convention; the
modern state fulfills this role. For Hume’s philosophical-policy, sovereignty
is not a free-standing principle or aetiological-norm as it is for Hobbes. The
normative background of the argument from Hume’s conceptual logic is an
ongoing dialectic between aetiological- and process-norms, where the latter,
containing Justice-As-Sovereignty has the advantage.

Specifically, Hume’s philosophical-policy solves the conundrum of sov-
ereignty through philosophical method. First, like Hobbes, sovereignty is
essentially a normative rather than an empirical concept for Hume. It is
not just the observable practice of states that matters, but also the underly-
ing metaphysics or presuppositions built on humanity’s passion for society.
The resulting logical system of normative social conventions and regula-
tive moral principles that form the foundation of legal norms and invoke
human obligation to them®® evolve to protect and foster social interaction
at increasing levels of complexity. This is the imperative of Hume’s entire
sociolegal system.

Second, sovereignty, and its SPPs, are not dichotomous, independent vari-
ables for Hume, but are connected dialectically. Justice-As-Sovereignty is,
and continues to be, the synthesis of both a bottom-up process of creating
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and forming obligation to social convention, and a top-down process of
solidification and institutionalization of property that provides for the per-
sistence of social cooperation over time, through the governance structure
of the state as a social construction.

Third, Hume confirms the dialectical nature of sovereignty through his
contention that legal norms have both a primary (process-based) and a sec-
ondary (principle-based) source of moral authority that must be ultimately
reconciled in order to establish a stable international legal system (see
Figure 2.1). Although his definition of natural law makes the former more
fundamental than the latter, together, in the reconciliation of the dialectic
between them, they provide a more complete and dilemma-free argument
for the concept of Justice-As-Sovereignty.

Hume’s primary path for moral or normative authority for law is the
process-norm created by social convention, which is not based upon a priori
moral principle but is rendered by the bottom-up, iterated, and unconscious
desire for social cohesion, breeding sets of expectations and social order out
of the extrapolation of habitual behavior. These procedural rules of recog-
nition, adjudication, and change are the metaphysical building blocks of a
legal system and must respond to the progressive codification of the law
over layers of social sanctions.

As we know, Hume’s idea of social convention has three layers of sanc-
tion: moral approbation, justice, and contract-by-convention. Each of these
layers of sanction reinforces the previous one, buttressing the terms of
mutual property ownership, transfer, and stability, as well as refining the
responsibilities of reciprocal cooperation as social systems become larger
and more heterogeneous. The progressive development of governance insti-
tutions, defined by the scale of forms for Justice-As-Sovereignty, create the
state as a social construction in answer to the imperatives of coordination at
the Westphalian Equilibrium.

The secondary path for moral or normative authority in a Humean inter-
national legal system are those aetiological-norms that are ideal-regarding,
self-referential,®® and based upon inherent ends or critical principles. They
are not conventional, but created through debate and conscious policy design
or contract, supporting the ability of human reason to morally sanction a
nonproducible end as an imperative of human agency through legal design.
Unlike Hoffman who argues that the critical principles behind rights reflect
the bottom-up dimension of sovereignty, Hume argues that these critical
principles are secondary to the establishment of social convention, but nev-
ertheless a top-down phenomenon, requiring contract-by-convention and
governance institutions to be legal.

For Hume’s philosophical-policy argument, reasoned principle is not
prior to, but posterior of, the existence of both social convention and the
governance institutions created through contract-by-convention at the third
level of sanctions. With the aid of these legal institutions, regulative moral
principles become legal principles, and then legal norms through their per-
suasive success within the top-down legal governance structure.
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Critical principle, for Hume, presupposes prior ends for political decision
and a political/legal contract structure. It also presumes that social conven-
tion and contract-by-convention have preceded it, and that the fundamental
governance structure of the legal system has been created to process critical
moral principles and sort them for their potential status as legal principles,
norms, and then dispositive rights and rules in law.

The secondary route to law is, by definition, dialectically supplemental for
Hume, while the metaphysical foundation of social convention in reciprocal
cooperation is more fundamental and essential. In the latter, Hume refines
the dialectic in the process of the evolution of social convention and its lay-
ers of sanction. But the dialectic process also allows principle to remain in
the mix, once introduced. Principle exists as a critical and disruptive element
of the dialectic between process'iprinciple in contention for the determina-
tion of synthesis solutions in the legal design process. This is especially true
as international society moves from a Stage-I into a Stage-II legal system.

The primary evolution of social convention as a bottom-up process of
social construction first frames the definition of Justice-As-Sovereignty for
Hume. Individuals preserve their social predispositions and solve collective
action problems through binary and group interaction, progressively com-
pensating for discounting and free-riding as the social milieu becomes more
complex.

Only with the evolution of institutional layers of sanction can Justice-
As-Sovereignty create contract-by-convention and become the foundation
of governance and a top-down solution to the persistence of social conven-
tion. At this phase of social integration, critical principle plays a larger role
without the necessity of a concentrated Hobbesian state or its narrow focus
on self-preservation as an end-in-itself.

No matter how decentralized or voluntary international law may ini-
tially be, the coordination of states at the Westphalian Equilibrium requires
territory to be stabilized and general cooperation to be maintained; this
becomes a top-down exercise of complying with Justice-As-Sovereignty. In
terms of critical principle, the existence of governance institutions makes the
integration of aetiological-norms another dimension of top-down property
stabilization. But, unlike in Hobbes’ concept of law, Humean governance
also allows for another bottom-up venue for principle in the grass-roots
generation of rights and substantive ends for the legal system.

Hobbes argument for the state prohibits any further bottom-up pro-
cesses. Hume, however, provides for social convention that creates an
institutional or democratic process from fundamental cooperation that
can also advocate critical principle in the law. By forming obligations to
established social conventions, political society also allows for both top-
down and bottom-up processing of aetiological-norms, thus providing an
integrated synthesis solution to the core dialectic where both dimensions
of Justice-As-Sovereignty exist simultaneously. The core dialectic between
processSiprinciple expressed through sovereignty is simultaneously a top-
down and a bottom-up norm for the consolidation of international law.
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The measure of Justice-As-Sovereignty is how the bottom-up value of
cooperation integrates with the top-down sanctions of the law. Here non-
intervention plays the role of gatekeeper. This dialectic synthesis is revealed
through a changing definition of nonintervention in international law. If a
default sense of absolute nonintervention is the point of departure for the
genesis of international law, then as critical principle becomes more fully
engaged and more effective in shifting the legal synthesis away from pro-
cess, the SPP of nonintervention will be redefined and change Justice-As-
Sovereignty in measurable ways.

Within Hume’s concept of Justice-As-Sovereignty, nonintervention, as a
rule of change, is in dialectic with both the two rules of recognition and the
rule of progressive codification. Specifically, in a Stage-I system, a stricter
sense of nonintervention will limit the progressive codification of interna-
tional law as well as the universal sense of state responsibility to the trans-
national community in order to support a Lotus definition of sovereignty
as effective control. Here all the SPPs support Justice-As-Sovereignty, where
the dialectic balance is weighted to the local rule of recognition. Within a
Stage-II legal system, the dialectic of processiprinciple becomes more fully
engaged. Now nonintervention must continue to protect effective control
as the local rule of recognition, but also deal with pressure from both the
universal rule of recognition and the rule of adjudication. Fundamentally,
Justice-As-Sovereignty is moving on its scale of forms and the previously
dominant process side of international sovereignty (i.e., effective control as
a local rule of recognition) must change, requiring a more flexible definition
of nonintervention that redefines sovereignty in terms of specific instances
when intervention will aid in the persistence of justice. Here, as substantive
principle affects the international procedural responsibilities of reciprocal
cooperation and progressive codification, nonintervention will relax its hold
and allow gradual changes to the Hobbesian or Lotus idea of sovereignty
as international law.

Although Justice-As-Sovereignty is predominantly a top-down concept,
it inherently provides for bottom-up moral principles in two ways. Ex ante,
it initiates the dialectic between agency and obligation within the evolu-
tion of social convention, before top-down institutions are created. Ex post,
Justice-As-Sovereignty provides a secondary route for ideal moral principle
to become law through contract-by-convention. Sovereignty has both its
roots (process-norm) and its secondary moral authority (aetiological-norm)
in bottom-up moral precepts. In this way, Hume’s Philosophical-Policy not
only finds a specific solution to the dialectic for any circumstance, but cre-
ates a multidimensional argument for Justice-As-Sovereignty applicable to
a changing international system. In its transition to a Stage-II legal system,
Justice-As-Sovereignty may be required to regulate sets of nonconventional
moral concepts “which denote empowerment and development—a concept
which embraces democracy, autonomy and self-government.”¢!

Overall, in Hobbes’ philosophical-policy, self-preservation is the absolute
presupposition represented by the relative presuppositions of power, liberty,
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and right against a background of the chaotic state of nature where the
need for a Sovereign is the contractual solution to both the local and inter-
national PD. The state functions as a moral person where the critical moral
standard for the law is its capacity to affect the preservation of the state as
an end-in-itself. Nonintervention as an international measure of change is
defined entirely by a virtually static idea of top-down sovereignty, which is
a creature of critical principle and the requirements of the state. The abso-
lute presupposition of Hobbes’ argument provides a critical standard for
his international legal philosophy, as well as an overlapping systemic frame-
work for how power, liberty, and right synthesize to create an international
system to maintain the negative freedom of the state.

Without a Wolffian “Supreme State,” the Hobbesian approach results in
the static dominance of an anarchic state of nature and the critical principles,
like self-preservation and peace, that it threatens. This limits the possibili-
ties of international law in the future as well as its dynamic qualities in the
present. Hobbes’ philosophical-policy, although the point of departure for
positivist interpretations of international law, offers no concept of progres-
sive codification, but only a single definition of universal morality, a single
collective action problem, and a static creation of covenant that establishes
a one-size-fits-all international rule of pre-law through centralized sovereign
power.

Hume, by contrast, argues for “society” as the absolute presupposition
that has come to be represented in the instrumental value of the state and
its process-norm of Justice-As-Sovereignty. Nonintervention measures both
the process and principle side of Justice-As-Sovereignty and allows for both
more flexibility and a greater variety of possibilities for the influence of prin-
ciple in the legal design process. As a measure of change, nonintervention is
a function of local recognition in effective control, universal recognition in
reciprocal cooperation, and adjudication in progressive codification. These
SPPs allow Hume’s philosophical-policy to process critical principle while
circumventing both Hobbes’ reliance on one manifestation of principle-in-
covenant as a definitive determination of the law or Wolff’s dependence on
the civitas maxima.

Justice-As-Sovereignty is a process-norm that can respond to change in
terms of the level of nonintervention prescribed by the demands of social
order. To the degree that process cannot integrate human autonomy, self-
determination, or democratic responsiveness, these values will be sacrificed
to the evolution of social order and nonintervention will severely limit
change. But if the persistence of society, within the context of a Stage-II
legal system, requires the law to reflect a higher level of critical princi-
ple (inherently disruptive of process), then nonintervention will slowly
relax its grip allowing for specific rights, duties, and substantive ends to
become components of Justice-As-Sovereignty. The specific nature of the
processSiprinciple dialectic, as the latter competes for status in the legal
design space that is a Stage-II International Legal System, will be consid-
ered next.
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ll. Policy Extrapolation for Legal Design:
Process'SiPrinciple, the WTO, and the Logic of Change

Hume’s Philosophical-Policy identifies the SPP of nonintervention as the
procedural rule of change within Justice-As-Sovereignty. The degree to
which the process-norm cedes ground to intervention in sovereign affairs
will be a direct result of how the SPP interacts with the internal and external
rules of recognition and the rule of adjudication also contained within the
metaphysical elements of justice. Here, the ascendance of the World Trade
Organization (WTO) will be examined to see how the process%iprinciple
dialectic affects the role of the rule of change in Justice-As-Sovereignty as
the legal system sorts out the policy design implications of one alternative
equilibrium based on critical principle and another based on process and
reciprocity.

Of specific concern is the challenge to conventional sovereignty presented
by the rise of the WTO and its dispute settlement structure. One claim is that
WTO law is robust enough to be the constitutional center for a new and
expanded idea of international practice that would transcend traditional
Justice-As-Sovereignty and encompass all areas of legal concern.®? Another
perspective® is that essential principles connected to human rights and envi-
ronmental quality may be discounted within such a constitutional structure.
To understand this controversy requires a deeper understanding of the strug-
gle between processSiprinciple exemplified in the confrontation between
environment, trade, and sovereignty within WTO dispute settlement.

Within the metaphysics of Justice-As-Sovereignty, the rule of change (i.e.,
nonintervention) has dialectic relationships with both the universal rule of
recognition (i.e., peaceful cooperation) and the rule of adjudication (i.e.,
progressive codification). These pairs then have dialectic connections to the
local rule of recognition (i.e., effective control) as the central agent in the
established conceptualization of Justice-As-Sovereignty. The details of this
dialectic map will be considered in the next chapter, but, for now, the dia-
lectic forces balancing nonintervention can be characterized as the essential
elements of a Lotus type of sovereign equality. This definition of sovereign
justice will have to yield for change to occur. Lotus, however, is confirmed
by the human passion for society, social convention, and the persistence of
an established coordination equilibrium. Lotus provides a synthesis snap-
shot of public utility in legal practice that continues to focus on the interna-
tional stabilization of property. The utility of Lotus sovereign equality, for
both the municipal and international levels of social organization, lies in
reciprocity as the means to social stability; specifically, first in unconscious
reciprocity, and then in reciprocity sanctioned by approbation, then justice
and, finally, by law.

For Hume’s logic of concepts applied to the international legal system, rec-
iprocity is sanctioned as public utility by the norm of Justice-As-Sovereignty.
As a procedural idea reciprocity protects the absolute presupposition of the
passion for society and its progressive evolution. It is reflected within the
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policy design space by a social construction of the state and contains a sys-
tematic and integrated metaphysical system of SPPs supporting the persis-
tence of coordination. The state is, from this perspective, both a creature of,
and a contributor to, its own social construction.

The instrumental value contained in the state is coextensive with the
moral obligation to create those sanctions necessary to the refinement of
conventions of process-reciprocity on a scale of forms, and the persistence
of Justice-As-Sovereignty, necessary to the cohesion of human society and
its inherent order. Justice-As-Sovereignty is a manifestation of the passion
for society and has utility in one metaphysical moment only to the degree
that it maintains that coordination equilibrium necessary to systemic stabil-
ity. It does this on the international level by rendering legal rules created
from that practice rendered by the interaction of the SPPs, which represent
processSiprinciple and affect the inherent dialectic balance defining the con-
cept of justice.

As the Stage-I international system yields to a Stage-II configuration,
an established synthesis snapshot weighted toward a law of Lotus sover-
eignty is increasingly challenged by many other policy considerations, which
enliven and more fully engage the core dialectic of process%iprinciple. Some
of these challenges come from other process-norms suggesting alternative
points of equilibrium through the persistence of reciprocal cooperation. But
other norms are aetiological, representing critical principles, which seek
to become an equal participant in the process%iprinciple dialectic through
contract-by-convention and conscious policy design. This particular chal-
lenge also suggests new equilibria, but with more inherent disruption to
social convention, that is trumped in the synthesis snapshot by a necessary
end rather than another instrumental means. These challenges to Justice-As-
Sovereignty put more demands on the elasticity of its metaphysical elements
and tax its dialectic nature.

Considering the rise of the WTO within the framework of Hume’s phil-
osophical-policy, and the inherent tension between processSiprinciple, we
can gauge the power of the state, its process-norm of Justice-As-Sovereignty,
and the SPP of Lotus nonintervention, as these navigate the alternative argu-
ments for coordination equilibria introduced by both alternative process-
norms and critical principles. We shall consider the reaction of the WTO’s
panel and appellate bodies to three cases where critical principle, defined by
the integrity of nature, challenges the process-norm of trade reciprocity as a
variant of Justice-As-Sovereignty. These cases involve an effort on the part
of the United States to determine its public policy priorities between trade
and environmental protection in the face of international obligations that
may run counter to them.

It is not surprising that the core documents of the WTO promote efficient
and reciprocal trade as the dominant norms of its system of international
law. The Panel decision in the Shrimp/Turtle case (examined in more detail
below) stated categorically that “trade concerns outweigh environmental
concerns...[o]ur reading of the object and purpose of the WTO Agreement
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led us to conclude that the central focus of that agreement is the promotion
of economic development through trade.”®*

However, contrary to expectations, seeming critical principles, in terms
of “protecting and preserving”® a sustainable environment, also play a role
in the preamble to the WTO agreement.®® The commitment to the preser-
vation of a sustainable environment is a marked change from the singular
focus on the “full use of the world’s resources” agreed to by the state par-
ties in the original language of the 1947 General Agreement on Tariffs and
Trade (GATT) treaty, later used as a template for the WTO Agreement.®’
This change can be characterized as the beginnings of a transition from
a Stage-I definition of sovereignty. Formerly, a state’s right both to use its
own resources to the full and coordinate with others to do the same glob-
ally is fully protected, but in a Stage-II system critical principle (e.g., human
dignity, preservation of the environment) are factors legally petitioning to
intervene in Lotus sovereignty and disrupt reciprocal trade.

In Stage-I, GATT worked in support of Justice-As-Sovereignty, placing the
norm in a powerful position by promoting a balance of its rules of local and
universal recognition, heavily weighted toward the former. In this way, the
legal design based on social convention dominates and blocks the disruptive
force of critical environmental principle, which, to trump “maximum use,”
would change the metaphysical balance of Justice-As-Sovereignty and its
established synthesis definition of nonintervention.

But the coming of Stage-II, and an international concern for environ-
mental values, will not be blocked forever, and evidence emerges for the
acknowledgment by the WTO dispute settlement system that the introduc-
tion of alternative norms, some from critical principle, is a necessary element
of the evolving legal system to which Justice-As-Sovereignty must respond.
For example, the Panel in Shrimp/Turtle explains the shift from full use
to be “a recognition by WTO negotiators that optimal use of the world’s
resources should be made in accordance with the objective of sustainable
development.”®8

The WTO has also established a permanent Committee on Trade and
Environment (CTE)®’ that, in the preamble of its constitution, acknowledges
critical principle in the form of a tacit commitment to the ex ante “protec-
tion” and “promotion” of the environment.”® In the agreement-proper, the
CTE calls upon the parties to “identify the relationship between trade mea-
sures and environmental measures in order to promote sustainable develop-
ment””! and encourages the signatories of the WTO to work for law that
reflects critical principle toward the end of a “sustainable” natural world.
More specifically, the CTE creates “rules to enhance positive interaction
between trade and environmental measures for the promotion of sustain-
able development, [and] to ensure responsiveness of the multilateral trad-
ing system to environmental objectives set forth in Agenda 21 and the Rio
Declaration.””?

A note on the “principle” of sustainability is necessary. As I have argued
elsewhere,” controversy exists as to whether sustainability should be
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classified as primarily a critical principle, because of its imperatives for pre-
caution, prevention, and the right to environmental quality for future gen-
erations, or as what I have called a “contextual” principle, because of its
reflection of international social convention in the right to resources and
sovereign development. It is sufficient that the meta-principle of sustain-
ability contains elements that invoke specific, universal, and necessary ends
(e.g., precaution in the face of environmental risk; the health of future gen-
erations). Consequently, this argument will consider sustainability a criti-
cal principle because it contains imperatives that seek to trump established
social conventions and force the balance of dialectics within Justice-As-
Sovereignty to shift, for the sake of nature, toward a more liberal concep-
tion of nonintervention.

This classification of sustainability as a critical principle is supported by
the fact that, in addition to the prominent position the umbrella principle
of sustainable development has in the international law of the WTO, its
tribunals have also brought some of its “critical” subprinciples into their
decisions. For example, the precautionary principle features in the United
States v. European Community—-Beef Hormones case of 1997.74

But the question remains as to the status of sustainability as a “perceived”
critical principle in the ratio or dicta of the WTO Tribunals; that is, as either
a full component of a vital Stage-II dialectic requiring change in the process-
norm of Justice-As-Sovereignty, or simply as a side issue of the tribunal’s
decision-making in a less evolved international legal system. Three cases
will help us answer this question: Tuna/Dolphin 1, Tuna/Dolphin 11, and
Shrimp/Turtle.”

All three of these cases involve the use of Article XX(b/g) of the WTO
treaty by the United States, to justify violations of the reciprocal or “fair”
trading provisions of Articles III, IX, and XI in the name of environmen-
tal protection. Overall, the United States attempted to use the “General
Exceptions” to the rules of fair trade to integrate protections for endan-
gered species into trade policy. Specifically, Art.XX(b) and (g) were invoked,
which allow member states to implement those measures “(b) necessary to
protect human, animal or plant life or health or (g) relating to the conserva-
tion of exhaustible natural resources, if such measures are made effective in
conjunction with restrictions on domestic production or consumption.””®

In Tuna/Dolphin 1 and 1I the United States tried to ban the importation
of tuna caught by technology that also allowed the incidental taking of dol-
phins. In both cases, even after the United States rewrote the monitoring and
exception provisions to the Marine Mammal Protection Act and renegoti-
ated with the parties involved in the dispute, the Panel did not allow the use
of Article XX, refusing to promote critical environmental principle to trump
the social conventions of reciprocal trade. Even though the Panel appeared
to agree that the dolphins were at risk as a resource and that environmental
protection may be a critical value, they were more strongly persuaded that
the restriction on reciprocal trade was unnecessary. In their written opin-
ion, the Panel made a series of decisions that, in effect, overruled American



“Non-Intervention” 235

municipal law, while it promoted the social conventions of reciprocal trade
as an alternative coordination equilibrium to Justice-As-Sovereignty. In the
process, the Panel suppressed American sovereignty for the requirements of
WTO reciprocal trade norms.

The Panel in Tuna-I set the burden of proof “on the party invoking Article
XX to justify its invocation,””” arming the norm of reciprocal trade, as an
established social convention, with the power of the legal default position.
It also set a high threshold in terms of the “necessity” of interfering with
trade reciprocity, by contending that “Article XX was [only] intended to
allow contracting parties to impose trade restrictive measures inconsistent
with the General Agreement to pursue overriding public policy goals to the
extent that such inconsistencies were unavoidable.””® This bulwark against
the necessity of overruling process with critical principle again placed the
WTO as a defender of trade-process, but also defined a competitive, and
perhaps indifferent, equilibrium within the coordination game that pro-
duced Justice-As-Sovereignty.

The WTO was, in effect, redefining the metaphysical balance of Justice-
As-Sovereignty to establish reciprocal trade as a better representative of the
passion for society than a purer Lotus sovereignty. This is a first step in the
reconfiguration of nonintervention from a more absolute definition to a
more conditional definition that allows trade, but not environmental integ-
rity, to trump sovereign self-determination. This alternative can be called
“Justice-As-Trade Reciprocity.”

In Tuna-I1, the Panel went further, focusing specifically on the illegality of
the United States insistence that other states “adopt a regulatory program™”°
aimed at equivalent conservation of fish (i.e., mammal) stocks. The Panel
also articulated a three-step legal test® that can be interpreted, through
Hume’s philosophical-policy, as an effort to make the status of Justice-As-
Trade Reciprocity more explicit in its confrontation for dominance of the
legal process with both the first Lotus moment of Justice-As-Sovereignty
and the critical principles of environmental protection.

First, the Panel required that the sovereign municipal policy had “to con-
serve” or “protect” health or life. Second, it had to be “necessary” to that
protection and “in conjunction” with domestic measures. Third, it had to
be free of “arbitrary or unjustifiable discrimination” under the chapeau of
Article XX.3! The Panel found that while the United States passed the first
test, it failed both the second and third.

In their conclusion, the WTO Panel sorted environment principle, sover-
eign self-determination, and reciprocal trade, to the express advantage of the
latter. The protection of the international environment, as well as a state’s
Lotus sovereignty, now have a limit in terms of the point at which reciprocal
international trade and its norms and rules are to be threatened. %

The most recent case exploring the process'iprinciple dialectic again con-
cerns the United States and its efforts to use its municipal sovereignty to ele-
vate critical principle over reciprocal trade. American environmental policy
regarding turtle conservation resulted in a municipal ban on the importation
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of shrimp caught without the use of TEDs (i.e., Turtle Exclusion Devices).
A case was brought against the United States by a group of Asian states and
it proceeded through both a WTO Panel and the Appellate Body procedure,
resulting in a definitive interpretation of Article XX within the WTO dis-
pute settlement system.

With the previous experience of the Tuna cases, the United States ensured
that the amendment to the Endangered Species Act (ESA)% requiring the
use of TEDs for all shrimp harvesting, including both domestic and for-
eign imports, incorporated species of turtles already classified as endan-
gered both domestically under the ESA and internationally under Appendix
I of the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES).%* In addition to certainty that the species was
under threat and that the law applied to domestic shrimp as well as for-
eign, the American argument for trade exception was supported by a series
of bilateral negotiations aimed at averting the dispute through treaty law.
Nevertheless, the WTO Panel found the practice a violation of reciprocal
trade, “inconsistent with GATT Article XI” and “unjustifiable under Article
XX.”85 The United States took their case to the Appellate Body for a more
definitive judgment.

Although the Appellate Body did not reverse the Panel in terms of the
ultimate decision, it made four points of interest to our argument that reflect
an understanding of the dialectic between processiprinciple and the chang-
ing nature of Justice-As-Sovereignty. First, the Appellate Body “rationalized”
the interpretation of Article XX, reversing the Panel’s approach. Second, it
established that environmental protection, and international law more gen-
erally, were factors within the province of WTO jurisprudence. Third, it
used norms from conventional international law to argue that while critical
environmental principle was not compatible with Justice-As-Sovereignty, an
equilibrium based upon Justice-As-Trade Reciprocity was its natural exten-
sion or replacement. Fourth, the Appellate Body discounted environmen-
tal protection at the municipal tier of the international system, promoting
global Justice-As-Trade Reciprocity instead.

Previously, the Panel’s decision suggested that in order for a measure to
be classified as a legal exception under Article XX, it had first to meet the
requirements of the chapeau (viz. that it is not “a means of arbitrary or
unjustifiable discrimination” or a “disguised restriction” on reciprocal inter-
national trade). Only then would the petition be judged as to whether it
fell under one of the acceptable categories of Article XX exceptions (a to
g). Since, from its perspective, the United States failed the chapeau test, the
Panel never fully considered whether the American law was necessary for
the protection of a living resource under XX (b or g).

The Appellate Body called the Panel’s approach “chapeau-down,”*¢ and
reversed it, citing both previous GATT cases and international law.%” It
argued that a measure should first meet the criteria of one of the Article XX
exceptions, and only then take the chapeau test. In applying this “excep-
tions-up” approach to Article XX, the Appellate Body used both the WTO

»86
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agreement and the international law of treaty to decide that the American
import restrictions for non-TED shrimp were acceptable as falling under
XX(g), passing the first Article XX test. From within Hume’s logic of con-
cepts, this decision acknowledges that international law was in transition
to Stage-II and that consequently, critical principle was a pertinent subject
within the process%iprinciple dialectic that merited legal consideration.

In addition, the Appellate Body, in turning the Panel’s approach upside-
down, made itself the international arbiter of the legality of both critical
environmental principle and the sovereign state’s right to protect it, not just
for trade law but for general international law as well. In examining the
case from the “exceptions up” standpoint, the Appellate Body postponed
the full application of the norm of Justice-As-Trade Reciprocity until the
issue of environmental exceptions was dealt with, expanding the reach of
the WTO dispute settlement system into more general international law. By
fiat, the Appellate Body demonstrated that its dispute settlement system was
able to accommodate concerns for environmental protection and Justice-As-
Sovereignty within the context of trade reciprocity.

we hold that, in line with the principle of effectiveness in treaty interpretation,
measures to conserve exhaustible natural resources, whether living or non-
living, may fall within Article XX(g).%

The use of the word “may” is significant. While the core of the paragraph
seems to encourage a state’s consent to treaty limitations on its sovereignty
that would support a conventional reliance on Justice-As-Sovereignty,
“may” suggests that the Appellate Body reserves the ultimate decision on
these matters.

Although the American argument was found to qualify for an Article XX
exemption under section (g), it was ultimately unsuccessful as it “constitutes
arbitrary and unjustifiable discrimination between Members of the WTO,
contrary to the requirements of the chapeau of Article XX.”8 Examined
from the standpoint of Hume’s philosophical-policy and legal design, one
could argue that the Appellate Body ultimately created a hierarchy among
critical environmental principle, Justice-As-Sovereignty, and its alterna-
tive, Justice-As-Trade Reciprocity, the latter having priority. By discount-
ing what it admits are “necessary conservation measures” pertaining to
nonsustainable resources in favor of reciprocal or efficient trade, the WTO
Appellate Body intervenes in American sovereignty to regulate the extrater-
ritorial reach of its municipal law in the name, not of Justice-As-Sovereignty,
which supported the American position, but the alternative process-norm of
Justice-As-Trade Reciprocity.

In a seeming effort to make Justice-As-Trade Reciprocity a more appeal-
ing alternative to Justice-as-Sovereignty, without the disruptive presence of
the critical principle of environmental protection, the Appellate Body chas-
tised the United States for trying to force other nations to change their envi-
ronmental law to preserve a living species. Then it argued, that to preserve
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the equality of states, the United States should cease expressing its sover-
eignty in terms of critical environmental principle that is “plainly discrimi-
natory,””? and therefore inherently disruptive to international order.”!

Utilizing Hume’s philosophical-policy, one can see that the Americans
may have lost this case, not because they violated the established practice
of Justice-As-Sovereignty, but because they utilized it to make the sover-
eign decision to promote critical principle in international law. Instead of
moving to the full international institutionalization of critical principle,
which is potentially a greater disruption to the Westphalian Equilibrium,
the Appellate Body made the easier move from one process-norm to another
that, while distinct, is also based on reciprocity.

The Appellate Body also makes a case for its jurisdiction as the proper
venue for environmental decision making. By segregating trade from envi-
ronmental law, the Appellate Body reduces the status of the latter, raises
the affect of the former, and promotes itself as the best judge of the correct
“trade” synthesis between Lotus sovereigntySinonintervention. Justice-As-
Sovereignty’s rule of change is made more flexible by the dispute settlement
structure of the WTO, so that international reciprocity can be simultaneously
protected from American sovereignty and critical principle in the name of
Justice-As-Reciprocal Trade. Meanwhile, critical environmental principle is
reduced to dicta, within a WTO rendition of international environmental
law.”> The implied conclusion is that the ultimate judge of when and how
much of these actions are acceptable should be left to international law as
interpreted through the WTO Dispute Settlement System and its alternative
process-norm of Justice-As-Trade Reciprocity.

What the WTO did demonstrates that their alternative equilibrium for
international law stabilizes sovereignty and the international system with
little or no disruption of the established bulwark of social convention.
This highlights at least an unconscious appreciation that Justice-As-Trade
Reciprocity is a much-less threatening alternative to the status quo than
any adoption of critical environmental principle in international law. The
fact that trade continued to focus on the stabilization of international prop-
erty and reciprocal peaceful relations makes the move to Justice-As-Trade
Reciprocity akin to the move from hunting rabbit to hunting stag. Specifically,
such a move can be accommodated within the existing Westphalian coordi-
nation game. Justice-As-Trade Reciprocity is, therefore, only a rebalance of
the inherent metaphysical dialectics of Justice-As-Sovereignty, rather than its
wholesale replacement. By maintaining critical principle in its proper, that
is, subservient place, the shift to Justice-As-Trade Reciprocity holds out the
prospect of a less disruptive shift in international legal practice that retains
a considerable amount of the process-norm of Justice-As-Sovereignty while
still suppressing critical principle. This argument becomes even more trans-
parent with the Appellate Body’s decision in what might be called Shrimp/
Turtle 11.7

In 2001, the dispute settlement system examined the actions taken by the
United States in the wake of the first Shrimp/Turtle case. In this decision, the
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WTO adjudicators dismissed a complaint by Malaysia and ratified the new
American approach to Shrimp protection policy. However, the reasons why
the United States won the approval of the WTO are telling. Specifically, they
shed light on the evolution of the international legal system in terms of the
utility of Hume’s philosophical-policy and legal design.

First, the United States had “comparable”®* negotiations with all the rel-
evant parties, and second, presented the parties with “flexible”®> conserva-
tion options to gain proper certification. In other words, the WTO allows
sovereign action by a state if it first, pays “serious, good faith”°¢ efforts to
gain the sovereign consent of the other states involved, and when it makes
the “single, rigid and unbending requirements™®” of critical principle much
less necessary and less universal. Although aetiological-norms represent
ends that are substantive, necessary, and, sometimes a degree unbending,
the Appellate Body requires those ends to be compromised for “comparable
effectiveness” in relation to their standards of Justice-As-Trade Reciprocity.”®
Comparable effectiveness is a term more applied to means than ends, but
it has the effect of ensuring that critical principle does not trump process
under the WTO alternative definition of justice.

Second, a case is made for the WTO alternative by its capacity to achieve
vindication in an important dimension of reciprocity: consent. All of this
occurs within a context where the new approach of the Americans supported
process-norms over critical principle as the core of justice. International
trade was no longer faced with the threat of disruption from aetiological-
norms, while stable property relations became accessible by either of two
equilibria: Lotus sovereignty (hunting hare) or Justice-As-Trade Reciprocity
(hunting stag).

As the process refines itself, and a Stage-I legal system moves into
Stage-II, the conventional or status quo norm will, ceteris paribus, fight off
any newly competitive aetiological-norms or critical principles that will, by
design, cause disruption in reciprocal expectations and interfere with the
conventional social equilibrium. While social convention downplays the
legitimacy of critical principle within international legal practice, one might
also expect that new contingencies of context will cause adjustment in the
idea of nonintervention that portend change, and that established norms
will be refined through legal design in adaptation to these shifting circum-
stances of justice.

In making the necessary changes, the social conventions undergirding
the law will have a less drastic reaction when Justice-As-Sovereignty is
challenged by another process-norm to which it can more easily readjust
its inherent dialectic configuration. Justice-As-Sovereignty is after all, like
Justice-As-Trade Reciprocity, a creature of reciprocal human interaction
and the social conventions that spring from them.

The need for an alternative process-norm should only arise if the estab-
lished process-norm (viz. Justice-As-Sovereignty) no longer adequately pro-
tects reciprocal interaction at social equilibrium, and, in this way, ill-serves
social convention and the stability of property that represent the passion for
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society. However, a new process-norm, rather than a new aetiological-norm,
has the advantage of maintaining the reciprocal effectiveness of the process
of social convention as evolution, without the “revolutionary” disruption
of moving from a moral focus on means to a moral focus on substantive
ends.

Applying Hume’s philosophical-policy to a system faced with the need
to hunt stag instead of hare, one should expect that the established evo-
lutionary pattern within the legal design space will trend toward collec-
tive action that seizes on a seemingly “indifferent” point of coordination
based on another process-norm akin to Justice-As-Sovereignty. Here the
rule of change simultaneously empowers a point of transnational coordina-
tion through an alternative, but still neutral, means-based, norm that avoids
having critical principle threaten the long-established order of international
society. Under these conditions, Justice-As-Sovereignty is able to absorb
change and redefine itself. It accommodates trade reciprocity through a less
drastic rebalance of metaphysical elements, which may shift coordination
equilibria but within the same Westphalian coordination game.

The predisposition to refine social convention by replacing one process-
norm with another may account for the tendency of current international
legal practice to demote moral discourse, and the critical principles it ren-
ders, to “soft™® rather than “hard” legal status. The alternative process-
moment will place an additional obstacle in the way of critical principle as it
seeks a more definitive status within the dialectic of processiprinciple, and
therefore, in codified international law. The potential shifting of equilibria
between process-norms within the coordination game further disadvantages
critical principle for now change can be experienced without drastic disrup-
tion of social stability. Meanwhile, all aetiological-norms seeking legal sta-
tus will continue to be vetted through a legitimation process defined by the
process side of the core dialectic, further protecting social convention. Only
the most tenacious critical principles will prevail.

The WTO, as is generally acknowledged, is currently making a case for
its dispute settlement system to become the core constitutional-governance
system for general international law. From the point of view of Hume’s
philosophical-policy, this effort offers the advantage of attempting to refine
one process-norm with another. If the WTO is seeking to refine Justice-
As-Sovereignty with Justice-As-Trade Reciprocity, while it simultaneously
assures states that its ascension to constitutional status will protect social
convention while keeping critical principle at bay, its argument has an inher-
ent advantage within contemporary international legal practice, over any
arguments based on critical principle. This is especially true because the
majority of states, in their acknowledgment and compliance with WTO
decisions, already accept the priority of trade reciprocity and its fundamen-
tal market assumptions, even to the detriment of their sovereign effective
control.

On the other hand, those interested in critical principle (e.g., environ-
mental protection or human rights) should expect that the WTO dispute
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settlement system will continue to recognize these ends as disruptive to the
established coordination equilibrium. Critical principle will largely con-
tinue in its role as “soft” law, and it will be disadvantaged, as it was in the
cases examined in this chapter, under the requirements of trade reciprocity.
Nonintervention may relax to allow for global markets and trade equal-
ity, but this does not mean that the responsibility to protect or the precau-
tionary principle will receive the same consideration. In fact, with the new
and stronger equilibrium of trade reciprocity, and social convention rescued
from more major disruption without the need of critical principle, “justice”
may become more entrenched against critical principle.

Whatever the specific outcome, within a two-tiered system of reciprocal
municipal and international social orders, all critical regulative principles
that compete for the status of international law and threaten one or another
definition of nonintervention, will only gain legitimacy if states are willing
to compromise the bulwark of international social convention for the sake
of these moral or legal ends. This is a high threshold to cross.

I1l. Evidence in Legal Practice

In the transition from a Stage-I to a Stage-II legal system, the balance of
SPPs that constitute the metaphysical elements of Justice-As-Sovereignty
will be refined. Within this dialectic balance, the rule of choice plays a
specific role by providing counterbalance to both the universal rule of
recognition and the rule of adjudication as they try to open up and then
regulate a state’s exposure to international law. Within this structure, non-
intervention is the gatekeeper for change because its metaphysical weight
will determine how much and what kind of affect international law will
have on the municipal legal system and vice versa. In this way, the dialectic
balances between the rule of change, universal recognition, and adjudica-
tion will determine the overall weight of the local rule of recognition, or
the effective control of the state over its sovereign affairs within Justice-
As-Sovereignty.

Stress on the rule of change arises when a primary definition for non-
intervention as Lotus sovereignty is faced with a more fully-engaged dia-
lectic between processiprinciple. The full engagement of nonintervention
with critical international principle may result in a situation where the
Westphalian Equilibrium is of less utility to the stability of international
society. This would result in the redefinition of the rule of change within the
dialectic, to both deal with critical principle and maintain the viability of
Justice-As-Sovereignty.

The following series of jurisdiction and immunity cases provide insight
as to whether or not the evolution of the international system, since the
Lotus decision codified its first level of complexity, has rebalanced the social
conventions of Justice-As-Sovereignty. Within this examination, the role
of nonintervention as the gatekeeper of change will be specifically noted.
These cases measure the changing definition of local recognition given the
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rebalancing of universal recognition and adjudication as measured in the
rule of change with its SPP of nonintervention. All were heard in United
States Appellate Courts.

In 1812, within a very young republic, the new Supreme Court recognized
the social conventions of international law, the absolute status of Justice-
as-Sovereignty, and a strong default definition of nonintervention in their
opinion regarding The Schooner Exchange v. McFaddon & Others 11 U.S.
116 (1812).1%° Here, the balance of dialectics rendered a strong definition of
effective control as a local rule of recognition.

The jurisdiction of the nation within its own territory is necessarily exclu-
sive and absolute. It is susceptible of no limitation not imposed by itself. Any
restriction upon it, deriving validity from an external source, would imply a
diminution of its sovereignty to the extent of the restriction, and an investment
of that sovereignty to the same extent in that power which could impose such
restriction. 0!

Chief Justice John Marshall laid out the definitive argument for an inter-
national system with a strong sense of Justice-As-Sovereignty determined by
effective control. Within the framework of Hume’s legal design, this deci-
sion is evidence in the creation of an international legal system that would,
100 years later, codify a law of prohibitions with a Lotus definition of
justice-as-utility. His argument was reinforced by the Supreme Court some
85 years later in Underbill v. Hernandez 168 U.S. 250 (1897).

Every sovereign state is bound to respect the independence of every other sov-
ereign state, and the courts of one country will not sit in judgment on the acts
of the government of another, done within its own territory.!%2

More recently, the International Court of Justice (IC]) reinforced the default
definition of nonintervention, particularly against the prospect of critical
principle, in its Nicaragua decision.

The principle of non-intervention involves the right of every sovereign State
to conduct its affairs without outside interference;...the Court considers that
it is part and parcel of customary international law....It is both an “essential
foundation” and an “essential principle of international law.” 193

From the standpoint of Hume’s philosophical-policy, one would expect
this lineage. Within a Stage-I international legal system based on Justice-
As-Sovereignty, the rule of nonintervention is calibrated as a bellwether
of change for the maintenance of Lotus sovereignty and its Westphalian
Equilibrium, with a predisposition toward local effective control. The pur-
pose of the process-norm, under these circumstances of justice, is to empower
social convention as it defers change through a strong definition of nonin-
tervention. This gives the process-norm, at best, a latent rule of change and,
at worst, a rule of nonchange.
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But, with the further evolution of contract-by-convention, and a stronger
sense of international legal institutions and policy, social convention will
be faced with substantive rules and rights from critical principle. During
this potential shift to a Stage-II system, critical principle, the natural agent
of disruption within a Humean view of law as established practice, gains
influence and requires that the strong definitions of effective control and
nonintervention be rebalanced in favor of reciprocal cooperation and pro-
gressive codification.

As social convention stabilizes international society, it also ignores sub-
stantive ends to the requirements of processes that, over time, produce a
resurgence of critical principle in defense of such ends, whatever they may
be (e.g., human rights; protection of nature; equality; freedom; self-determi-
nation). This balances the dialectic between processiprinciple more evenly
and makes the possibility of critical principle becoming law more probable.
This consequent refinement of the idea of nonintervention is reflected in the
evolution of American case law on jurisdiction.

By 1945, an appellate court in the United States began to consider excep-
tions to the strong definition of nonintervention, indicating that change to
the established system of international social conventions, and correspond-
ingly, a new definition of nonintervention within Justice-As-Sovereignty, was
worth considering to maintain the utility of the Westphalian Equilibrium. In
the case of U.S. Aluminum Co. of America, 148 F.2d 416 (2nd Cir. 1945)104
the Second Circuit Court of Appeal refined the SPP of nonintervention as a
rule of change. This refinement was not in response to political or moral con-
cerns of critical principle, but to support the utility of Justice-As-Sovereignty
in its dialectic with reciprocity in international commerce. It allowed juris-
diction for the United States when international action created an “effect”
on its municipal anti-trust law.!%

it is settled law,...that any state may impose liabilities, even upon persons not
within its allegiance, for conduct outside its borders that has consequences
within its borders which the state reprehends; and these liabilities other states
will ordinarily recognize....we shall assume that the [Sherman] Act does not
cover agreements,...unless its performance is shown actually to have had
some effect upon them.1%

The so-called effects doctrine separated the economic ramifications of for-
eign behavior in terms of commercial effect and then created, by default,
the dialectic partner of the effects doctrine in the act of state doctrine.
Specifically, the court separated the political or moral acts of a state from
their commercial actions and designated the latter as no longer strictly pro-
tected by the default definition of immunity or nonintervention that held
sway for “acts of state.”'%”

The full judicial codification of this matter occurred in 1964 with the
Supreme Court case of Banco National de Cuba v. Sabbatino 376 U.S. 398
(1964).1% In this judgment, the Court recognized the Act of State Doctrine
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by, again, delineating between political and economic fields of interna-
tional action. But it also made a strong case not to move as far as the
Alcoa Court had gone in transforming nonintervention from its default
definition. As if the Court were concerned that too powerful an “effects”
exception would threaten Justice-As-Sovereignty, they made an effort to
connect the degree of change in the SPP of nonintervention to sovereignty
without allowing the process-norm to overwhelm the immunity of an act
of state.

If a transaction takes place in one jurisdiction and the forum is in another, the
forum does not by dismissing an action or by applying its own law purport
to divest the first jurisdiction of its territorial sovereignty;...While historic
notions of sovereign authority do bear upon the wisdom of employing the act
of state doctrine, they do not dictate its existence.'?’

Nonintervention as evidence of change was protected by the Court in two
ways. First, when political acts of state are separated from economic action,
the former retain full default nonintervention and are free from the “consti-
tutional” jurisdiction of the Court. Second, while commercial activity may
become subject to extraterritorial jurisdiction, this is only when it is not
considered antithetical to Justice-As-Sovereignty.

The doctrine as formulated in past decisions expresses the strong sense of the
Judicial Branch that its engagement in the task of passing on the validity of
foreign acts of state may hinder rather than further this country’s pursuit of
goals both for itself and for the community of nations as a whole in the inter-
national sphere.!°

Political acts of state become equivalent to comity rather than international
law, where comity is no longer the purview of the Court. In their find-
ing that the Act of State Doctrine should be narrowly interpreted by the
Court, the Justices also indicated that the “political” nature of the issue
involved might also have moral/legal implications best left to the “political
branches.”

However offensive to the public policy of this country and its constituent
States an expropriation of this kind may be, we conclude that both the national
interest and progress toward the goal of establishing the rule of law among
nations are best served by maintaining intact the act of state doctrine in this
realm of its application.'!!

In effect, the court maintained as absolute a definition of noninterven-
tion as they could, given their simultaneous epiphany that commercial
transactions were now to be transcendent of sovereignty and subject to
extranational regulation. Trade was acknowledged as an alternative pro-
cess-norm (e.g., Justice-As-Trade Reciprocity), which must be integrated, by
amending the established rule of change, in order to maintain the utility of
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Justice-As-Sovereignty. However, in dissent, Justice White argued for a more
all-encompassing role for modern international law.

I am dismayed that the Court has, with one broad stroke, declared the ascer-
tainment and application of international law beyond the competence of the
courts of the United States in a large and important category of cases.... This
backward-looking doctrine, never before declared in this Court, is carried
a disconcerting step further: not only are the courts powerless to question
acts of state proscribed by international law but they are likewise power-
less to refuse to adjudicate the claim founded upon a foreign law; they must
render judgment and thereby validate the lawless act....No other civilized
country has found such a rigid rule necessary for the survival of the execu-
tive branch of its government; the executive of no other government seems
to require such insulation from international law adjudications in its courts;
and no other judiciary is apparently so incompetent to ascertain and apply
international law.!!?

From the perspective of Hume’s philosophical-policy, White’s dissent is an
argument for a further amendment of the rule of change to allow for a wider
definition of universal recognition and progressive codification than in U.S.
Aluminum Co. of America. It acknowledges the first twitches of a transi-
tion toward a fully engaged Stage-II international legal system. This dissent
is a call for a refined rule of change adequate to the new requirements of
the dialectic between process'iprinciple for both political and commercial
activity.

White argued that the majority, by classifying a large area of customary
international law as comity, severely restricts its own proper adjudication of
international law. He contended that the Court’s focus on the Act Of State
Doctrine, as a device to protect a status quo sense of nonintervention, was
“backward-looking.” He maintained that the Court was actually violating
international law by validating what amounts to “lawless” acts. White also
identifies the nature of these lawless acts in the aetiological-norms of racial,
religious, and national nondiscrimination.

From the perspective of Hume’s philosophical-policy, one might expect
that while law from critical principle would be more evident in political
action, commercial action is characterized by a focus on the processes
involved with exchange and reciprocity, which make it more amenable to
Justice-As-Sovereignty. Logically then, a Court trying to protect a default
rule of change in defense of Justice-As-Sovereignty would find a way to
remove itself from decisions that will frequently involve critical principle,
limiting its decisions only to those instances where less disruptive “commer-
cial” process-norms are involved.

This position is evident, by default, in White’s dissent. His suggestion
that critical principle can no longer be ignored by the niceties of comity, and
delegated to the political branches of government, speaks of a Court resist-
ing change while facing the realities of an impending Stage-II international
legal system. By avoiding the issues presented by progressive codification
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of international law, White argued that the Court was granting validity to
what the world now defines as not only immoral, but illegal acts, in the
name of a static and strong definition of nonintervention.'!3

The reasons for non-review, based as they are on traditional concepts of ter-
ritorial sovereignty, lose much of their force when the foreign act of state is
shown to be a violation of international law....Although a state may rea-
sonably expect that the validity of its laws operating on property within its
jurisdiction will not be defined by local notions of public policy of numerous
other states...it cannot with impunity ignore the rules governing the conduct
of all nations and expect that other nations and tribunals will view its acts as
within the permissible scope of territorial sovereignty....Finally, the impartial
application of international law would not only be an affirmation of the exis-
tence and binding effect of international rules of order, but also a refutation
of the notion that this body of law consists of no more than the divergent and
parochial views of the capital importing and exporting nations, the socialist
and free-enterprise nations.''

White’s dissenting position, however, did not gain momentum against the
bulwark of established social convention. In the 1976 Timberlane case,'" it
appears to have had little influence.

In Timberlane, the Court reinforced the distinctions made in Banco with
a set of specific tests they defined as the “Substantial Effects Doctrine.” First,
the Court accepted that commercial extraterritorial jurisdiction was a fact
of contemporary legal practice. Consequently, they acknowledged that an
absolute, or Lotus, rule of change was no longer necessary for the protection
of a stable international economic order. The Court stated that “[t]here is
no doubt that American antitrust laws extend over some conduct in other
nations.” However, the Court balanced this codification of extraterritorial
commercial jurisdiction with the creation of a two-part test that insured that
critical principle in the form of political acts of state would be “balanced by
the foreign harmony incentive” and, in effect, remain immune from judicial
scrutiny.

The test outlined in Timberlane allows a court to define when a “sub-
stantial effect” on commerce exists in the United States. Specifically, it has
three parts:

1. there had to exist in the legal evidence some specific effect, actual or intended,
on American foreign commerce;

2. this economic effect needed to be sufficiently large to create a “cognizable
injury” and a “civil violation” of antitrust law; and

3. the magnitude of the effect on “American foreign commerce” needed to be
great enough to convince the Court that the issue was not one of comity and
that they “should” assert jurisdiction.!!®

In order to decide the third part of the test, a second set of written stan-
dards defining comity, as opposed to law, was also created by the Court.
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This requirement codified the delineation between political acts of states,
subject to a strong default definition of nonintervention by the Courts,
and commercial nonacts of state susceptible to judicial intervention. Since
courts do not want to disrupt the foreign relations of the United States,
which is constitutionally a venue of the executive branch, comity, as
opposed to international law, was to be judged by the “degree of conflict”
generated “if American authority is asserted” by the Courts. This was to be
measured by:

. the degree of conflict with foreign law;

. the nationality of parties;

. the location of business;

. the enforcement potential of United States law;

. significance of the economic effect on the United States as compared to
elsewhere;

. if there is evidence of an explicit purpose to harm;

. the foreseeability of this effect;

8. the relative importance of violations.'!”
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These “tests” reveal that, within the jurisprudence of municipal courts in
the United States, the parameters of a transition to a Stage-II international
legal system were beginning to have affect, but only in terms of the reciproc-
ity of commerce, not in terms of political acts involving critical principle.
The judges’ allegiance to a strict conventional rule of nonintervention, as we
might expect, was slow to change.

In balancing the metaphysical elements of Justice-As-Sovereignty, given
its rule of change, there are certain legacies from these cases. First, that the
American Federal Courts tinkered with the effects doctrine and created elab-
orate tests for its application betrays discomfort with the idea of refining the
default definition of nonintervention supported by Justice-As-Sovereignty
and the Westphalian Equilibrium. This case chain also divulges a fear of
disrupting established international social convention and its definition of
international society. But the role of the act of state doctrine as a pallia-
tive for the refinement of nonintervention in the international system is the
best evidence for the Court’s acknowledgment that the conventional rule of
change and its parent process-norm are being stressed by the transition to
a Stage-II international legal system and the concurrent rise of alternative
process-norms and critical principles in international law.

The Act of State Doctrine separates political from economic acts, assum-
ing that the former are still completely protected by Justice-As-Sovereignty’s
rule of change (i.e., nonintervention), and therefore not a concern for the
courts. This is a common way for judiciaries to defend social convention and
devalue a specific system of law. For example, the designation of actions as
political has been recognized as a major impediment in the progressive codi-
fication of international law.''® But Hume’s philosophical-policy informs
us that this division may also be justified by the predisposition of those in
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a convention-based system to recognize that commerce deals in reciprocity,
as does Justice-As-Sovereignty, and is not as threatening to the status quo
as political dealings that are more likely to involve a conflict with critical
principle.

If nonintervention, as a rule of change, was to submit to any refine-
ment, then a commercial exception should not be an unexpected first step.
Understanding the Act of State Doctrine through Hume’s philosophical-
policy alerts us to the fact that the inherent distinction between political
and commercial considerations has its roots in the acknowledgment of the
process of reciprocity as social convention in the foundation of the interna-
tional legal system. More specifically, in a conventional system of rules, the
protection of Justice-As-Sovereignty as a representative of the core dialectic
will be marked by the extent to which gatekeepers have the opportunity to
refine nonintervention through process-based, rather than principle-based,
norms which favor commercial interests. If the legal system can inhibit
change for the sake of critical “political” principle, then disruption to the
Westphalian Equilibrium can be minimized.

Economic transactions are about market process; that is, a system of
reciprocal exchange that establishes the validity of trade in terms of its
Kaldor efficiency within the process. The market ideal, at its essence, is that
any transaction accepted within established exchange procedures, or occa-
sioned by the process itself, is inherently valid. These reciprocal trading pro-
cedures can be described as creatures of social convention.!”® Meanwhile,
“political acts” are left to the executive branch, not as matters of law but as
acts of international comity.

The advantage of using Hume’s logic of concepts is that one can simulta-
neously understand that, first, aetiological-norms and critical principle are
inherent in the core dialectic, while also expecting, second, that they are not
foundational, but characteristics of a secondary path to legal validity dur-
ing the evolution to a Stage-II legal system. Consequently, by disrupting an
established point of coordination with a proven definition of justice, one
should expect that critical principle will have difficulty infiltrating the estab-
lished system of reciprocal social convention to become dispositive in law.
This is, in general, because change toward critical principle is always both
slower and easier to reverse than maintenance of social convention.

In dichotomizing the political from the commercial, Justice White was
correct that “the Court has, with one broad stroke, declared the ascertain-
ment and application of international law beyond the competence of the
courts of the United States.” White’s dissent in Sabbatino made no dis-
tinction between political and economic acts, but only those behaviors
that were lawful or not. White’s seeming ability to see the full synthesis of
processSiprinciple, within a transforming Stage-II international legal sys-
tem, was unique and farsighted, when viewed through Hume’s logic of con-
cepts. However, Hume’s argument about the power of social convention also
substantiates that this viewpoint had a low probability of being shared.!?
Instead, the result is the incremental evolution of the rule of change that



“Non-Intervention” 249

allows only specific extraterritorial or interventionist jurisdiction for other
process-norms connected to commerce.'?!

If aetiological-norms and critical principles, even those encased in jus
cogens or erga omnes designations, do not find full and easy application in
international law, this may be why. Even the most universally accepted criti-
cal principles struggle with “soft law” designations and questions of true legal
status in the face of the stability requirements of Justice-As-Sovereignty.

Overall, we should understand the evolution of nonintervention as an
international rule of change, from the standpoint of a judiciary whose
expectation is to defend a bulwark of social convention based on recipro-
cal coordination. Because change frequently comes from critical principle
as disruptive of established social convention, any general realization that
nonintervention needs refinement is met by trepidation.

To confirm that pressure nevertheless exists to weaken the conventional
power of effective control and nonintervention, in the move toward a
Stage-II international legal system, two non-American cases will be exam-
ined: the 1999 House of Lords Decision in the Pinochet extradition case,
and the 2002 opinion of the IC]J in the Arrest Warrant case. Both show the
first glimmers of legal recognition for critical principle, while also reflect-
ing abiding timidity to legalize nonprocess norms in the face of established
social convention.

Spain’s attempt to extradite Senator Augusto Pinochet for acts of tor-
ture,'?? as heard and decided in the British House of Lords, demonstrates
the universality of the “effects” and “act of state” doctrines as incremental
palliatives for the full engagement of the dialectic of process%iprinciple in
international law. As in the American cases, the range of synthesis solu-
tions expressed in the opinions of the Lords illustrates the struggle of the
judges to adapt Justice-As-Sovereignty to a shifting process%iprinciple dia-
lectic without losing the Westphalian Equilibrium. In an analysis of this
case, Christine Chinkin argues that the ultimate “[d]enial of the immunity
ratione materiae claimed by a former head of state for official acts of torture
represented a choice between two visions of international law: a horizontal
system based upon the sovereign equality of states and a vertical system
that upholds norms of jus cogens such as those guaranteeing fundamental
human rights.”!??

On one end of the spectrum, Lord Browne-Wilkinson suggests a synthesis
decision supportive of critical principle as law.'?* He first acknowledges the
general acceptance of freedom from torture as a matter of jus cogens, and
then connects this with universal jurisdiction, or the ability of a state with
no territorial or nationality connections to an act to, nevertheless, bring that
act before a court as a matter of law.

the Republic of Chile accepted before your Lordships that the international
law prohibiting torture has the character of jus cogens or a peremptory norm,
i.e. one of those rules of international law which have a particular status....The
jus cogens nature of the international crime of torture justifies states in taking
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universal jurisdiction over torture wherever committed. International law
provides that offenses jus cogens may be punished by any state because the
offenders are “common enemies of all mankind and all nations have an equal
interest in their apprehension and prosecution.”!?’

Browne-Wilkinson supports universal jurisdiction as further codified in
international treaty law, specifically in the Convention Against Torture, and
concludes that immunity for acts of state cannot therefore be extended to
acts of torture. In this way, he extends what was formerly an established
commercial exception to encompass critical political and legal principle.

Can it be said that the commission of a crime which is an international crime
against humanity and jus cogens is an act done in an official capacity on
behalf of the state? I believe there to be strong ground for saying that the
implementation of torture as defined by the Torture Convention cannot be a
state function.!?¢

His conclusion, however, is basically justified by the perception that the
adjudicatory rule of progressive codification in international law requires,
in this case, a refinement of the rule of change, making substantive and
principled exceptions to nonintervention. Such a refinement of the rule of
change allows aetiological-norms a more active role in the core or essential
dialectic between process%iprinciple.

I have doubts whether, before the coming into force of the Torture Convention,
the existence of the international crime of torture as jus cogens was enough
to justify the conclusion that the organization of state torture could not
rank for immunity purposes as performance of an official function....But
in my judgment the Torture Convention did provide what was missing: a
worldwide universal jurisdiction. Further, it required all member states to
ban and outlaw torture...How can it be for international law purposes an
official function to do something which international law itself prohibits and
criminalises?!?’

On the opposite end of the spectrum of synthesis arguments in the
Pinochet case is Lord Goff. He defended the bulwark of social convention,
and the security of the socially-constructed state, in his advocacy of a solu-
tion based squarely on a more traditional idea of Justice-As-Sovereignty
defined by its local rule of recognition: effective control, supporting the
strong sense of nonintervention as a rule of change. He denied that the
Torture Convention granted universal jurisdiction. He based his argument
on the instability of the international system that would result from allow-
ing critical principle in the form of jus cogens to trump conventional sov-
ereign process.

Obviously the mere fact that the conduct is criminal does not of itself exclude
the immunity, otherwise there would be little point in the immunity from
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criminal process;...It follows, in my opinion, that the mere fact that the crime
in question is torture does not exclude state immunity.'?®

Lord Goff delineated between torture as a “specific crime” and torture as
a crime that “offends against the public order of the international com-
munity,”'?’ and argued that the latter comity-based definition,'3° should be
exempt from immunity. He found no “settled practice” on the public dimen-
sion “in respect of torture outside the context of armed conflict.”!3! With
the stability of the international system at the Westphalian Equilibrium a
preeminent concern, his argument then turned to the problems inherent in
refining nonintervention from its default definition.

Lord Goff’s concern, like the US Supreme Court before him, was to pro-
tect states as sovereign social constructions with effective control of their
affairs through the ability of their political leaders to carry on international
affairs. An allegiance to Justice-As-Sovereignty also provides Lord Goff with
a contrasting interpretation of the Torture Convention.

if immunity ratione materiae was excluded, former heads of state and senior
public officials would have to think twice about traveling abroad. For fear of
being the subject of unfounded allegations emanating from states of a differ-
ent political persuasion....Reasons such as these may well have persuaded
possible state parties to the Torture Convention that it would be unwise to
give up the valuable protection afforded by state immunity. Indeed, it would
be strange if state parties had given up the immunity ratione materiae of a
head of state which...would only imperil the very substantial advantages
which could be achieved by the Convention even if no waiver of state immu-
nity was included in it.'3?

A concern for the social convention at the roots of international law, and
the protection of Justice-As-Sovereignty, dominates his argument. States as
social constructions require mutual nonintervention in order to maintain
the stability of the international system that protects the moral imperative
of social order for all states. Lord Goff’s opinion that Pinochet remained
entitled to state immunity'33 is best defended through an allegiance to social
convention in the face of rising critical principle, which he recognized as a
disruptive force, except during wartime.

Overall, the “double criminality rule” was used by the Lords to limit the
specific crimes of torture and, consequently, the allowable extraterritorial
jurisdiction for matters of critical principle. The decision in this case was
described by Hazel Fox, an expert in the law of immunity, as “surprising.”!3*
But that certain international crimes were disentangled from absolute sover-
eign protection by the Lords is only surprising to the degree that the evolution
of law toward a greater role for critical principle, and a rebalancing of the
metaphysical components of Justice-As-Sovereignty, goes unacknowledged.

From the perspective of Hume’s philosophical-policy, there would be an
expectation that, in the transition to a Stage-II international legal system,
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critical principle will present a greater challenge to established process but,
eventually, cause a refinement of nonintervention in its favor.'** Both Lord
Hutton and Lord Phillips acknowledge this changing reality.

Had the events with which this appeal is concerned occurred in the 19th cen-
tury, there could have been no question of Senator Pinchot being subjected
to criminal proceedings in this country in respect of acts, however heinous,
committed in Chile.... This accorded with the fundamental principle of
international law that one state must not intervene in the internal affairs of
another.!3¢

since the end of the second world war there has been a clear recognition by
the international community that certain crimes are so grave and so inhuman
that they constitute crimes against international law and that the international
community is under a duty to bring to justice a person who commits such
crimes. Torture has been recognized as such a crime.'3”

Overall, Chinkin is correct that there were two distinct visions of the inter-
national system at work in these separate opinions. She calls them “hori-
zontal” and “vertical.” But, what is more important, than the distinction
between a system based on the equality of states versus one that acknowl-
edges a wider role for international legal standards, is the suggestion that
there may be two dialectic ideas of practice existing simultaneously with
common roots.

Hume’s philosophical-policy and legal design proffers illumination. It
suggests that the superficial dichotomy represents a more fundamental legal
dialectic between processSiprinciple that refines the metaphysical essence
of Justice-As-Sovereignty as it anticipates transition from a Stage-I to a
Stage-II international legal system. Here, a dialectic of legal design solutions
is evolving incrementally from Stage-1, when the bulwark of social conven-
tion remains unchallenged, to Stage-II where critical principle is codified
and takes on a larger role in determining international law. As such, a new
understanding of the underlying metaphysics of Justice-As-Sovereignty is
possible; one that manifests a systematic and logical application of practi-
cal reason in the law. From the standpoint of practical reason, Chinkin’s
models are not separate and isolated realities, but both manifestations of a
single processSiprinciple dialectic, representing the absolute presupposition
of the passion for international society. If these alternative descriptions of
legal practice have a systematic interdependence, it provides a richer, more
complete, and logical understanding of from whence they came, where they
are going, and why. As two separate models, all these questions remain
unasked.

An examination of the Arrest Warrant case,'’® as decided by the IC]J,
demonstrates the same transition at the international level. The struggle is,
again, over whether, and to what extent, critical principle should be allowed
to change the conventional definition of nonintervention and affect the sta-
tus of a state’s effective control of its territory.
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In Arrest Warrant, the State of Belgium issued an arrest warrant for an
official of the Congo on the basis of universal jurisdiction. In the same
dynamic that was identified in the Pinochet case, the international Court
divided itself primarily in terms of whether or not the Judges understood
the international system to be what Hume’s philosophical-policy would
define as a Stage-I or Stage-II legal model. The majority settled on defend-
ing a Stage-I model with a default sense of nonintervention and rejected the
power of critical principle to significantly redefine the parameters of change
through the SPP of nonintervention.

The Court accordingly concludes that the functions of a Minister for Foreign
Affairs are such that, throughout the duration of his or her office, he or she
when abroad enjoys full immunity from criminal jurisdiction and inviolability.
That immunity and that inviolability protect the individual concerned against
any act of authority of another State which would hinder him or her in the
performance of his or her duties.'®”

In another separation of comity from law, the majority opinion delineated
between immunity and impunity, in terms of the former being process and
the latter being principle. This distinction recognized the fundamental dif-
ference between social conventions of practice that are a subject of law, and
deeper questions of morality and responsibility that are removed from their
immediate jurisdiction.

The Court emphasizes, however, that the immunity from jurisdiction enjoyed
by incumbent Ministers of Foreign Affairs does not mean that they enjoy
impunity in respect of any crimes they might have committed, irrespective of
their gravity....Jurisdictional immunity may well bar prosecution for a cer-
tain period or for certain offences; it cannot exonerate the person to whom it
applies from all criminal responsibility.'*°

The Judges exhibited the expected predisposition to be wary of the full
engagement of the processSiprinciple dialectic and attempted to limit the
effects of critical principle on the established conceptualization of Justice-
As-Sovereignty. In the Stage-I system, process is the end-in-itself, while prin-
ciple is contextual and consumed by the same social conventions that elevate
process over any critical moral precept or aetiological-norm. In trusting the
familiarity of a Stage-I system, the Court discourages any challenge from a
new and more fully engaged dialectic. It is therefore not surprising that the
majority squashed the warrant.

Accordingly, the Court concludes that the circulation of the warrant, whether
or not it significantly interfered with...diplomatic activity, constituted a viola-
tion of an obligation of Belgium toward the Congo, in that it failed to respect
the immunity of the incumbent Minister for Foreign Affairs of the Congo and,
more particularly, infringed the immunity from criminal jurisdiction and the
inviolability then enjoyed by him under international law.!#!
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The opposite approach, exhibiting an inherent understanding of the core
dialectic and the inevitable evolution of critical principle within a Stage-1I
legal system, is represented in the joint/separate opinions of Judges Higgins,
Kooijmans, and Buergenthal.

First, they chided the Court for not acknowledging the idea of universal
jurisdiction which the dissent holds as a pertinent matter in law. They then
used the idea of, if not the word, dialectic, to argue that jurisdiction is an
integrated component of the concept of immunity.

In our opinion it was not only desirable, but indeed necessary, that the Court
should have stated its position on the issue of jurisdiction....The Court, in
passing over the question of jurisdiction, has given the impression that “immu-
nity” is a free-standing topic of international law. It is not. “Immunity” and
“jurisdiction” are inextricably linked. Whether there is “immunity” in any
given instance will depend not only upon the status of Mr. Yerodia but also
upon what type of jurisdiction, and on what basis, the Belgian authorities were
seeking to assert it.!*?

Jurisdiction was argued to contain what Hume’s philosophical-policy rec-
ognizes as two dialectically-related positions. The first, rooted in social con-
vention and characteristic of the submissions of the Congo, is that critical
principle is a matter of effective control and not subject to international law
but only to comity.'* The other position, while not codified in international
law, acknowledged the need to rebalance the dynamics of progressive codi-
fication and the other SPPs within the metaphysics of Justice-As-Sovereignty
in response to critical principle (i.e., universal jurisdiction). This suggests
that critical principle is worthy of consideration and promotion as law by
a Stage-II Court.

That there is no established practice in which States exercise universal jurisdic-
tion, properly so called, is undeniable. As we have seen, virtually all national
legislation envisages links of some sort to the forum State; and no case law
exists in which pure universal jurisdiction has formed the basis of jurisdiction.
This does not necessarily indicate, however, that such an exercise would be
unlawful. '

There are, moreover, certain indications that a universal criminal jurisdiction
for certain international crimes is clearly not regarded as unlawful. The duty
to prosecute under those treaties which contain the aut dedere aut prosequi
provisions opens the door to a jurisdiction based on the heinous nature of the
crime rather than on links of territoriality or nationality.'*’

Like all the dissenting arguments we have analyzed, that promote critical
principle over process, the opinion here is evolutionary in nature. Arrest
Warrant supports the idea that, while Justice-As-Sovereignty in its first
moment representing practical reason in the law has heretofore been the
cornerstone of the international system, aetiological-norms should have an
ever-greater part in its changing dialectic balance. Specifically, process, in the
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form of conventional jurisdiction, requires a refined sense of noninterven-
tion to adjust to the contingencies of a Stage-II international legal system.

The contemporary trends, reflecting international relations as they stand at
the beginning of the new century, are striking. The movement is toward bases
for jurisdiction other than territoriality. “Effects” or “impact” jurisdiction
is embraced both by the United States and, with certain qualifications, by
the European Union. Passive personality jurisdiction, for so long regarded as
controversial, is now reflected not only in the legislation of various coun-
tries,...and today meets with relatively little opposition.!*®

In turn, the requirements for relaxing the rule of change are substantive
and translate a concern for aetiological-norms of human rights and their
globalization.!*”

[i]t is equally necessary that universal criminal jurisdiction be exercised only
over those crimes regarded as the most heinous by the international commu-
nity.'#$ ... The substantive content of the concept of crimes against humanity
and its status as crimes warranting the exercise of universal jurisdiction, is
undergoing change....Crimes against humanity are now regarded as a distinct
category.'*’

The dissenting Judges in Arrest Warrant make an argument for the refine-
ment of the idea of nonintervention from its strong default position to allow
a greater role for critical principle in shaping the law. What this suggests is
not radical, but incremental, change. It focuses on the most basic critical
principles relating to the dignity or human rights of the individual and the
most egregious actions against such substantive ends.

Reflecting these concerns, what is regarded as permissible jurisdiction and
what is regarded as the law on immunity are in constant evolution. The
weights on the two scales are not set for all perpetuity. Moreover, a trend is
discernible that in a world which increasingly rejects impunity for the most
repugnant offences, the attribution of responsibility and accountability is
becoming firmer, the possibility for the assertion of jurisdiction wider, and
the availability of immunity as a shield more limited. The law of privileges
and immunities, however, retains its importance since immunities are granted
to high State officials to guarantee the proper functioning of the network of
mutual inter-State relations. Which is of paramount importance for a well-
ordered and harmonious international system.!>

In effect, the Arrest Warrant joint dissent makes the case that, under specific
circumstances, universal jurisdiction should be recognized as customary inter-
national law."*! By not recognizing the dialectic between process'icritical
principle and the characteristics of universal jurisdiction that place it in the
latter category the dissent invokes Lotus, against itself. They argue, ironi-
cally, that without a specific prohibition, universal jurisdiction should be
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considered an act of the state that should be protected, as if it is supportive of
the Westphalian Equilibrium rather than inherently disruptive of a process-
based definition of justice.'>> However, this use of Lotus speaks to a lack of
understanding that what it established was a system of process-prohibitions
in defense of sovereignty, while the argument for universal jurisdiction is
based on a concern for critical principles (e.g., human dignity-autonomy)
that require disruption of process and the transcendence of Justice-As-
Sovereignty.

Overall, the examined cases, as seen through the lens of Hume’s philo-
sophical-policy and legal design, form distinct municipal and international
reactions to the rise of an international Stage-II legal system. They illustrate
two points of view on jurisdiction and immunity law, but also, given Hume’s
logic of concepts, offer evidence of a much deeper and more substantive
debate that deals with the future form and content of Justice-As-Sovereignty,
in general as well as in the specific issues each considers.

First, the subjects of argument highlighted in these cases are not ideas
that can be definitively classified and treated in isolation; they are overlap-
ping legal concepts that are components of a dialectically driven metaphys-
ics of justice as utility. Justice-As-Sovereignty is evolving toward its essence
and, in doing so, must continue to represent the point of coordination that
is the international system by rebalancing its metaphysical components as
demanded by the prime dialectic: process'iprinciple. Second, the real issue
in debate is the rule of change and how its adjustments to the contingencies
of an evolving legal practice moderate the originally strong sense of non-
intervention identified with Justice-As-Sovereignty. Can the process-norm
adjust its SPPs in a way that maintains order and property stability as pri-
mary concerns, while also recognizing that nonintervention must be moder-
ated to allow for critical principle to have a role in matters of jurisdiction
and immunity?

Overall, the evolution of critical principle in law is a natural characteris-
tic of the pattern of social convention in the transition from a Stage-I into a
Stage-II legal system. All refinement of the rule of nonintervention is deter-
mined within an evolving dialectic where the pride of place for process-
dominance is challenged by the rise of critical aetiological-norms in the form
of concern for the most basic human rights and jus cogens principles.
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Conclusion: The Metaphysical Elements
of Sovereignty

Abstract

The metaphysical essence of Justice-As-Sovereignty is revealed in a dialectic
model that integrates the four systematic policy precepts representing the rules
of adjudication, change, and localluniversal recognition. No longer relegated to
the status of “organized hypocrisy,” sovereignty becomes the “genuine” product
of the evolution of international law from its genesis in social convention. The
state becomes simply one of a number of possible social constructions available
for the continued stability of international society as it evolves within a unique
strategic environment that is not a state of nature but a transition from the “rule
of convention” to the “rule of law.” As a result of the application of Hume’s phil-
osophical-policy as legal design, the essence of Justice-As-Sovereignty is revealed
as the logical source of the definition of practical reason as utility.

From the vast interdisciplinary literature on the concept of sovereignty, at
least three points of agreement emerge. First, sovereignty is the keystone of
the international legal system.

Of all the rights that can belong to a nation, sovereignty is, doubtless, the most
precious....!

“Sovereignty” is undoubtedly a key concept of international law. It has been
appropriately described as “the supreme political characteristic” and “the cen-
tral legal formula™ of the international system.?

...sovereignty constitutes the unthought foundation of political knowledge...?

The territorial integrity of States, this great principle of peace, indispensable
to international stability ... has today acquired the character of a universal and
pre-emptory norm.*

So long as many in the society of states view sovereignty as contributing to
world stability, security, and peace, the concept will remain a sturdy founda-
tion for the superstructure of international politics.’
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Second, general agreement exists that sovereignty is a complex idea with
multiple definitions that seem to work at odds with one another, lessening
the utility of the concept, and according to Eli Lauterpacht, the rational and
decisional use of the term.

to invoke the concept of national sovereignty as in itself a decisional factor
is to fall back on a word which has an emotive quality lacking meaningful
specific content. It is to substitute pride for reason.®

Sovereignty as supreme authority, which is independent of any other earthly
authority, may be said to have different aspects.”

The term sovereignty has been used in...different ways....% [which] are not
logically coupled, nor have they covaried in practice.’

Sovereignty,...is not a single norm, but an institution comprising several some-
times conflicting norms, and is associated with a bundle of properties....!°

But sovereignty sorely needs definition. Its tortuous evolution since its first
recorded usage in the thirteenth century renders quixotic the attempt to find a
single, specific, historically valid formulation.!!

Third, sovereignty is treated as a creature of context and in continuous evo-
lution in response to the empirical conditions of the international legal and
political environment.

Throughout the course of history, the meaning of sovereignty has undergone
important changes and transformations...!?

...no particular characteristics inhere in the concept of sovereignty, but...its
nature depends very much on the customs and practices of nation-states and
[the] international system.!

Sovereignty thus reveals itself as an idea that, on the one hand is constant over
time, but on the other hand is subject to significant variation in its historical
manifestations.!*

Conceiving of sovereignty as caught up in an endless process of becom-
ing'’...sovereignty is...a continuous rather than...a dichotomous variable.
And its movement along the continuum between the convenience-of-the-states
extreme and the states-are-obliged-to-go-along extreme is...shaped by situ-
ational, domestic, international and legal determinants.!®...Supplemented by
situational and domestic determinants, in short, the international milieu also
appears to be contributing to movement toward the states-are-obliged-to-go-
along extreme of the sovereignty continuum.!”

Sovereignty has many different aspects and none of these aspects is stable.

The content of the notion “sovereignty” is continuously changing, especially
in recent years.'®

Hume’s philosophical-policy can integrate these three points of agreement
within a single metaphysical model, so that the multiple definitions deci-
phered by positivists can be tied together as dimensions of a single timeless
and universal conceptualization of Justice-As-Sovereignty that is nonetheless
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plural and evolutionary due to its dialectic structure. As demonstrated by
the case analysis of the previous chapters, these dialectic relationships create
an evolutionary conceptualization of sovereignty that can accommodate the
changing context of international law and politics. Hume’s philosophical-
policy also reveals a distinction between empirical surface and philosophical
essence, so that we can understand that the changing context of sovereignty
is anchored by a single metaphysical substructure that establishes a baseline
for continuity and change inaccessible through positivist analysis alone. For
example, the dialectic between surface’Siessence established by Hume’s logic
of concepts makes Krasner’s seemingly distinct definitions of sovereignty
(i.e., domestic sovereignty, interdependent sovereignty, international legal
sovereignty, and Westphalian sovereignty) not contradictory and “hypo-
critical,” but, through the application of Hume’s philosophical-policy as
practical reason, “sincere” and dialectically self-reinforcing elements of a
single dynamic conceptualization of sovereignty on a scale of forms (see
Table 6.1).

Under Hume’s philosophical-policy we can approach the nature of the
international legal system as a set of overlapping components dialectically
engaged on a scale of forms. This scale of forms establishes the process-
norm of Justice-As-Sovereignty as its first moment of essence in a Stage-I
legal system. The scale of forms then initiates movement toward Stage-II
status as the dialectic of processSiprinciple becomes more fully engaged
with the advent of contract-by-convention and the consequent rise of criti-
cal principle in policy and law. This evolving system of global social conven-
tion provides a procedural superstructure for the core processiprinciple
dialectic that arises from the passion for society and that coordinates states
in the Westphalian Equilibrium through the process-norm of Justice-As-
Sovereignty.

The Stage-I phase of international legal evolution is characterized by a
nonanarchic set of nested games with distinct strategic situations and cor-
responding institutional governance requirements. Here, the logic of con-
cepts that is Hume’s philosophical-policy and legal design creates, through
its systematic policy precepts (SPPs), a set of relative presuppositions for the
international system. These relative presuppositions arise from, and for the
protection of, the absolute metaphysical presupposition of the human pas-
sion for stable social interaction at growing levels of complexity.

Table 6.1 Justice-As-Sovereignty: Transcending hypocrisy

Procedural Rule |Local Rule of |Rule of Universal Rule | Rule of Choice
Recognition Adjudication of Recognition
SPp Effective Progressive Reciprocal Non-
Control Codification Cooperation Intervention
Krasner’s Domestic Interdependence | International Westphalian
Taxonomy Sovereignty Sovereignty Legal Sovereignty
Sovereignty
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With Hume’s philosophical-policy, the evolution of Justice-As-Sovereignty
is a “process of becoming,” a dialectic of practice$imetaphysics that makes
sovereignty the process-norm of the international legal system. Our case
analysis suggests that with the codification of a Stage-I international legal
system in the Lotus decision, the balance of dialectics defining Justice-As-
Sovereignty has been weighted toward the local rule of recognition and the
rule of change.

In the dialectics of Justice-As-Sovereignty, these two SPPs have protected
the bulwark of social convention at the Westphalian equilibrium against
both other process norms (e.g., Justice-As-Trade Reciprocity) and the rise
of critical principle (e.g., human rights, jus cogens). Since the Second World
War, the universal rule of recognition and the rule of adjudication have
simultaneously been gradually pulling their counterparts (the local rule of
recognition and the rule of change) toward a more fully institutionalized
Stage-II international legal system with a more prominent role for critical
principle.

The rule of change, in the case evidence, counteracted the nonsovereign
aspects of both the rule of adjudication and the universal rule of recogni-
tion, being dialectically paired, separately, with each (Figure 6.1). In these
dialectics, the counterweight of nonintervention as the rule of change has
allowed for some reciprocal cooperation and the gradual progressive codi-
fication of transnational law. But it has acted primarily to protect the local
rule of recognition (i.e., effective control) as the most immediate systematic
policy precept involved with the conventional status of the state as represen-
tative of stability and order within a Stage-I international legal system.

Meanwhile, the weight of the local rule of recognition in the determina-
tion of Justice-As-Sovereignty places “effective control” at the center of the
model (see Figure 6.1). This centrality is a direct product of the relative
power of nonintervention, as a dominant rule of change, to determine syn-
thesis results of its dialectic relations with both reciprocal cooperation as the
universal rule of recognition and progressive codification as the rule of adju-
dication. Because of this balance, the core dialectic of process%iprinciple
continues to be weighted in favor of social convention and its process-norm
of Justice-As-Sovereignty.

Because of the dynamic quality of these SPPs as dialectic relative presup-
positions in the metaphysics of sovereignty, the persistence of this balance
is not written in stone. For example, as the international system changes,
as it has since the Second World War, with rise of critical principal in the
call for acknowledgment of international human rights as transcendent of
Justice-As-Sovereignty, the metaphysical elements of sovereignty have been
readjusting. This happens as reciprocal cooperation on these issues forces
progressive codification to make international law that further weakens
sovereign nonintervention and allows easier international coordination in
the violation of sovereignty on humanitarian grounds (e.g., compare North
Atlantic Treaty Organization (NATO) in Kosovo with NATO action in
Libya). Perhaps, eventually, the power of the universal rule of recognition
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Figure 6.1 The metaphysics of sovereignty.

will replace effective control as the centerpiece of the model, re-sorting the
four SPPs accordingly.

Within the context of a Stage-I international legal system, the current
status of Justice-As-Sovereignty emphasizes nonintervention for the pur-
poses of effective control, while also allowing the international legal system
to achieve a basic level of stability in terms of reciprocal cooperation and
a slowly growing level of progressive codification. Our case analysis has
demonstrated that there is growing pressure on the sovereign state to give
a larger role to critical principle and, consequently, a larger role, within the
metaphysics of sovereignty, to the universal rule of recognition and progres-
sive codification. This allows the principle side of the core dialectic to be
more fully engaged as a Stage-II system comes to fruition.

Hume’s philosophical-policy allows us to see the parameters of mod-
ern international law in a definition of Justice-As-Sovereignty that has two
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component SPPs pulling in the direction of a greater role for international
law, and two others trying to balance this trend by protecting interna-
tional social convention. Evidence for the ongoing tension between these
trends is best given by attention to the various dissents we have considered
(e.g., Weeramantry in Spain-Canada). These arguments decry the apparent
and lasting power of the conventional or Lotus definition of Justice-As-
Sovereignty and argue for its transcendence by critical principle in the form
of human rights, or transcendent consideration of the obligations a state has
to the law of the international system before its own.

Hume’s logic of concepts not only allows us to describe the metaphysi-
cal elements of sovereignty for a Stage-I system but also sets up a dialectic
map with which the evolution of sovereignty on its scale of forms can be
traced, not just in terms of practical context, but also in terms of philo-
sophical balance. Specifically, the metaphysics of Justice-As-Sovereignty
(i.e., its SPPs) can integrate all of Krasner’s definitions of sovereignty, but
they also account for both the evolution of the idea of sovereignty over time,
as Bartelson and Rosenau do, as well as the intuition that sovereignty is a
result of both continuity and change. In addition, because the conceptual
evolution of sovereignty is described within a philosophical scale of forms
with dynamic dialectic balances, Justice-As-Sovereignty not only accommo-
dates the changing empirical context of the idea of sovereignty but also its
absolute and relative presuppositions, or essential metaphysics, as this deter-
mines and is determined by the dynamics of international law as practice.

The substructure or metaphysical essence of the model, revealed through
the dialectic interaction of the SPPs, now allows one to understand what is
behind the apparent practice of international law.!” They explain the core
of international law as a dialectic of process%iprinciple, derived from the
imperative for social stability and the evolution and primacy of social con-
vention. These international conventions provide a support structure for
the fundamental sources of the rule of law: first contextual then critical
principle, custom, and treaty. As our case analysis demonstrates, allegiance
to international social convention through Justice-As-Sovereignty remains
the primary criterion for the condition of statehood as well as the terms
of legal stratification and the jurisdiction and immunity of states. Social
convention provides a foundation for positive law and legal practice. It also
demonstrates how collective action problems at both levels of organization
are solved and how the solutions to the range of municipal prisoner’s dilem-
mas?’ influence the formation and persistence of the international coordina-
tion game and the society of states that are its agents.

With international social convention and its stratified stability, the con-
cept of law and the evolutionary pattern of legal practice find validity in a
process-based common law.?! This result is a response to the circumstances
of Justice-As-Sovereignty. However, the complexity of this Stage-I system
and its imperative favoring progressive codification provides a means for
more than a single route to the law, resulting in the need for process to grow
to accommodate a more fully realized and critical definition of principle as
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this dialectic becomes more fully formed. The resulting policy design space
is complex and requires that law protecting convention respond to progres-
sive codification to “balance” process and principle in synthesis legal solu-
tions that define the international legal system as it evolves to Stage-II.

The greater role for critical principle is continually suppressed by the bul-
wark of social convention that has defined the predispositions and expecta-
tions of decision-makers to date. But Hume’s philosophical-policy provides
an argument for the concept of state sovereignty that describes it as the
evolutionary result of particular sets of circumstances in dialectic with a
set of metaphysical presuppositions that change over time requiring social
convention to respond. This response, as it comes from codified law and
more complex governance institutions, allows critical principle to challenge
the established process-norm and its procedural rules of recognition (i.e.,
local and universal), adjudication, and change, constantly amending Justice-
As-Sovereignty. Therefore, this dialectical legal model gives international
law more flexibility than positivist international legal theory has heretofore
allowed.

The state as a social construction of the human passion for society makes
it an instrument for justice-as-order and a variable in the course of legal prog-
ress among many possible competitors. Therefore, Justice-As-Sovereignty, as
a metaphysical and material presupposition, must be constantly reinforced
through the use of conscious legal design within contract-by-convention if it
is to maintain the Westphalian coordination equilibrium.

When the status of this basic metaphysical system of sovereignty-based
social convention is challenged, as it constantly is, Hume’s logic of con-
cepts suggests that one should expect a confrontation by alternative process-
norms to find more salience than options based on critical principle. The
examination of the World Trade Organization (WTO) and its process-norm
of Justice-As-Reciprocal Trade in chapter 5 demonstrated the logic of this
contention. However, when aetiological-norms are added to process-norms,
critical principle can influence policy argument and legal design. This brings
into play the full power of the dialectic between process%iprinciple and tests
Justice-As-Sovereignty and the established power of the Stage-I interna-
tional legal system.

Hume’s philosophical-policy provides a metaphysics that demonstrates
the true complexity and flexibility of the international rule of law. The sub-
sequent scale of forms can be understood in terms of a two-stage definition
of the legal system in which, at Stage-I, the sources of international law,
namely custom, treaty, and contextual principle, find a coordination equi-
librium that stratifies the overall system of nested games, all defined by the
process-norm of Justice-As-Sovereignty as an absolute presupposition for a
specific set of circumstances.

Hume’s philosophical-policy and its inherent sense of natural law as social
convention create a comprehensive metaphysical source for the concept of
sovereignty as it relates to both the municipal and international dimensions
of statehood. At the local level the focus is on what Krasner distinguishes
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as “domestic sovereignty” and “Westphalian sovereignty.” At the interna-
tional level of social stability, Krasner’s other two definitions of sovereignty,
“international legal sovereignty” and “interdependence sovereignty,” are
acknowledged. However, in contrast to Krasner’s understanding of these
definitions as independent and contradictory, Hume’s philosophical-policy
and legal design, through its metaphysics of processiprinciple, simulta-
neously integrates all four within a single definition of international law
(Table 6.1). This conceptualization is able to map the rules of recognition,
change, and adjudication onto the SPPs, which then transform Krasner’s
definitions into multiple dimensions of one integrated and dialectic idea:
Justice-As-Sovereignty.

Moving toward Stage-II, contract-by-convention allows the legal design
space to become more complex as critical principle competes more effec-
tively in the processiprinciple dialectic. Justice-As-Sovereignty is then
threatened by the progressive codification of critical principle and noninter-
vention, which, as its rule of change, weakens its dialectics with reciprocal
cooperation and progressive codification, allowing the latter more scope.
This changes the power of effective control to determine the law defending
Justice-As-Sovereignty. The incremental acceptance of critical principle may
be resisted but cannot be ignored or deferred. With the absolute presup-
position of Justice-As-Sovereignty, together with its component procedural
SPPs, Hume’s philosophical-policy adds a depth, complexity, and dynamism
to the role of justice by highlighting an evolutionary pattern and teleological
definition of sovereignty for international law.

Hume’s philosophical-policy allows us to understand the process by
which social convention is refined into law. It provides a more three-dimen-
sional philosophical basis for international law as a well-integrated legal
system where procedural rules predate substantive rules and where conven-
tion predates, but ultimately must be reconciled with, reason and critical
principle. This allows for a more specific understanding of the normative
genesis of international law and offers a more robust ability to understand
how legal systems exist, what threatens them, and how to anticipate changes
to them and, if possible, effectively regulate these changes. Hume offers a
key, not only to an understanding of the genesis of international law, but
to how these foundations for legal practice have evolved; what dilemmas
modern international legal practice should expect to face; and the dynamics
of specific elements of a changing rule of international law. That key is his
understanding of the fundamental role of social convention in the creation
of law.

Fundamental Discontinuity Stabilized by a “Forbidding
Jungle of Philosophical Argument”?
Ruggie opines that “no shared vocabulary exists in the literature to depict

change and continuity,...[so] we are not very good...at studying the pos-
sibility of fundamental discontinuity in the international system.”?? Perhaps
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the model offered here, developed from Hume’s logic of concepts, helps
to address this problem. Applying Hume’s philosophical-policy to the legal
design of international law through its foundational concept of Justice-As-
Sovereignty allows us to see that the pattern of development in the law
between states reflects the characteristics of Hume’s argument for the evolu-
tion of social convention. Through philosophical method, the dialectic of
processSiprinciple is identified and a series of SPPs are derived from this
dialectic that rationalize the concept of sovereignty as both a single and plu-
ral idea of overlapping concepts, dynamic on a scale of forms. This provides
a single vocabulary of change and continuity for international law.

Applying Hume’s paradigm demonstrates that the synthesis of his logic
of concepts with the current legal logic of practice is accessible and more
enlightening than the former unrealistic separation of surface and essence.
Hume’s philosophical-policy establishes that social convention, and its
Justice-As-Sovereignty process-norm, are at the core of international legal
development. But it also supports the further refinement of this definition
of justice through legal design as the circumstances of international justice
change. Contemplating the current dilemmas of globalization and its ensu-
ing social, political, and moral implications, Hume’s philosophical-policy
offers a fuller understanding of the superficial rules of international law.

Hume’s argument demonstrates that law has both an empirical super-
structure and a philosophical substructure. The perceived superstructure of
the positive law, its fact situations, and its context of legal practice is built
upon a substructure of ideas, ideals, normative principle, moral precepts,
and competing definitions of justice, all organized and categorized for us by
philosophical method, philosophical-policy, and legal design. This substruc-
ture may not be as susceptible to identification and processing by empirical
means, but it is, nevertheless, a vital component of the law. Consequently, a
more useful understanding of the international legal environment requires
that we investigate both the empirical superstructure and the philosophical
substructure of the law. In this way, the legal design created by Justice-As-
Sovereignty for international law is a genesis description, a first “moment”
for the further evolution of both layers of legal-philosophical phenomena as
distinct but dialectically interdependent entities.

Even though H. L. A. Hart?? has called metaphysical substructure in law
“the forbidding jungle of philosophical argument” philosophical method
can provide the continuity for empirical change that Ruggie seeks. Hart is
suggesting that such inquiry will blur and confuse the study of practical law
and policy, not clarify it. But Hume’s philosophical-policy demonstrates
that Hart’s trepidation may not just be overstated but actually misguided
in terms of the ability of a philosophical-policy argument to tie law dialec-
tically to its inherent metaphysics or philosophical foundation, providing
illumination to positive practice and making the jungle more hospitable
terrain.

Philosophical-policy provides the tools to decipher both the logic of con-
cepts and the policy paradigms that inform that logic of investigation seeking
continuity in the rise of justice as order, or sovereignty, in the international
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system. But while Hume’s argument about the genesis of social convention
grants insight into the rise and role of the system of ordered states within
an international social system, defined by its process-norm of Justice-As-
Sovereignty, contemporary dispute settlement demands more.

The critical questions in globalizing legal practice now deal with inter-
national human rights, the freedom of the person, and the protection of the
global environment. How these public order precepts, based not on process
but critical principle, can be promoted within a predominantly conventional
legal system based upon state sovereignty must be addressed by philosophi-
cal method. Today, a lawyer or policymaker within an infant Stage-II inter-
national system can be helped if they understand the ramifications of a more
evenly balanced process%iprinciple dialectic, where critical principle is more
important in legal decision-making.

Hume cannot enlighten us here. Hume’s argument for social convention
is focused on the public good and not the good, let alone the rights, of
individual persons or the natural environment. Human freedom, which is
the basis of universal rights claims, has no status as a locus for policy, inde-
pendent of the process-norm of Justice-As-Sovereignty and its social con-
ventions that define it as disruptive to stable collective action. This makes
Hume’s philosophical-policy of less utility to the pertinent dilemmas of cur-
rent international law.

Luckily, philosophical method, with its contention that concepts overlap
and are refined over time toward their essence, allows legal design to incor-
porate additional paradigms to continue the refinement process. Hume’s
philosophical-policy argument has described the genesis phase of the refine-
ment of modern international law toward its essence. However, when tran-
sitioning from the genesis of the international legal system, in Stage I, to the
dynamics of contemporary international law, in Stage II, the next chosen
philosophical-policy must integrate human freedom with social convention
and better accommodate both the changing dialectic of process%iprinciple
and the arising role of critical reason in the definition of justice as legal
right.

This book sought the essence of sovereignty as the baseline “source” of
practical reason. Next we shall seek the “locus” of international law in con-
temporary dispute settlement through G. W. E. Hegel’s philosophical-policy
and its arguments for individual freedom, mutual recognition, and legal
right as a definition of practical reason.
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