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Preface

In the international and comparative law worlds, the quadrennial congress of the
International Academy of Comparative Law (IACL) presents the opportunity to
tackle the captivating legal issues of our times. The 18th World Congress of the IACL
was held in Washington, DC in July 2010, featuring sessions and plenary meetings
that considered more than 30 issues of extraordinary import to legal thinkers. These
included topics covering a spectrum of modern themes, such as Religion and the
Secular State, the Role of Practice in Legal Education, Complexity of Transnational
Sources, Catastrophic Damages, Class Actions, Climate Change and the Law,
Corporate Governance, Surrogate Motherhood, Same Sex Marriage, Jurisdiction in
Intellectual Property Matters, Age Discrimination, Protection of Foreign Investment,
Public-Private Partnerships, The Exclusionary Rule in Evidence, Corporate Criminal
Responsibility, Regulation of Corporate Tax Avoidance, and the Regulation of Private
Equity, Hedge Funds, and State Funds. The congress was co-sponsored by the IACL
and the American Society for Comparative Law (ASCL) and was hosted by American
University Washington College of Law, Georgetown University Law Center, and
George Washington University Law School.

The TACL chose the topics for the congress in conjunction with the organizing
committee, which consisted of faculty from the law schools listed above and mem-
bers of the ASCL. General reporters and national reporters were selected by the TACL
and the national committees. All of the reports were made available on the congress
website in advance of the congress. Many of the topics have been published in a vol-
ume containing all of the topic reports relating to one nation. A vertical volume con-
taining the general report and all of the national reports will be also be published for
many of the topics. The publication of all of the general reports in this single volume
is an invaluable resource for academics, researchers, practitioners, students, and all
others wishing to be informed about the current trends and future developments in
pivotal areas of the law.

We would like to thank the host law schools, the IACL, and the ACSL for finan-
cial and moral support for the congress. We would also like to express our gratitude
for the devoted efforts of all members of the organizing committee, particularly
Ms. Jennifer Dabson, Director of Continuing Legal Education at American
University Washington College of Law. Professor Dr. J. H. M. van Erp, a member
of the organizing committee of the 17th Congress and President of the Netherlands
Comparative Law Association, provided much-needed advice and assistance, for
which we are especially grateful. Finally, we want to express our deep appreciation
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to the TACL leadership, especially the secretary-general, Prof. Dr. h.c. Jiirgen
Basedow; the president, Professor George Bermann; and the deputy secretary-gen-
eral, Dr. Katrin Deckert.
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George Washington University Law School =~ American University
Washington, DC Washington College of Law
(Member of the Steering Committee) Washington, DC

(Chair of the Steering Committee)
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Studies, The George Washington University Law School (Vice Chair)

George A. Bermann, Gellhorn Professor of Law & Jean Monnet Professor of European
Union Law, Columbia Law School and President, International Academy of
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Tous les quatre ans le Congres de I’ Académie Internationale du Droit Comparé (AIDC)
rassemble des participants du monde entier pour discuter de themes moderns relatifs a
toutes les disciplines du droit. Le XVIIIeme Congres a eu lieu a Washington, D.C. en
juillet 2010 ou les membres ont traité de plus de 30 séances qui s’occupaient des sujets
tres importants. L’éventail de ces themes était tres grand: la religion et 1’état laique, le
role de la pratique dans la formation des juristes, la complexité des sources transna-
tionales, les dommages catastrophiques, les actions collectives, changement clima-
tique et la loi, le gouvernement d’entreprises, la gestation pour autrui, la compétence
et la loi applicable en matiere de la propriété intellectuelle, I’interdiction de la dis-
crimination a cause de I’age dans les relations du travail, la protection des investisse-
ments étrangers, les partenariats publiques privés, 1’exclusion de certains moyens de
preuve, la responsabilité pénale des personnes morales, la réglementation des fonds
spéculatifs, et I’évasion fiscale. Le Congres s’est tenu sous les auspices de I’ AIDC et
la Société Américaine de Droit Comparé (SADC) et était subventionné par les facultés
de droit American University Washington College of Law, Georgetown University
Law Center, and George Washington University Law School.

Les themes du congres sont choisis par I’AIDC, en collaboration avec les organ-
isateurs dont les facultés de droit ci-dessus et les membres de SADC faisaient partis.
Les rapporteurs généraux et nationaux étaient sélectionnés. Tous les rapports étaient
accessibles sur le site internet du congres. La plupart des rapports sont publiés en
volumes dits volumes verticaux de rapports — le rapport général et les rapports nation-
aux sur un théme particulier. La publication de tous les rapports généraux dans un
seul volume donne une ressource inestimable.

Nous remercions les facultés de droit accueillants, I’AIDC et le SADC qui sont
nos principaux soutiens financiers. Nous remercions aussi de tous leurs efforts les
membres du comité d’accueil, surtout Madame Jennifer Dabson, le chef du Continuing
Legal Education a I’American University Washington College of Law. Prof. Dr.
J.H.M. van Erp, membre du comité accueillant du XVIIeme Congres et le Président
de I’Association néerlandaise de droit comparé nous a beaucoup aidé et nous le
remercions infiniment. Finalement, remerciements profonds aux dirigeants de
I’ AIDC, surtout le Secrétaire-Général, Prof. Dr. Dr. h.c. Jiirgen Basedow, le Président,
Prof. George Bermann, et le Député Secrétaire-Général, Dr. Katrin Deckert.

Professor Karen B. Brown Professor David V. Snyder
George Washington University Law School ~ American University
Washington, DC Washington College of Law
(Member of the Steering Committee) Washington, DC

(Chair of the Steering Committee)
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Religion and the Secular State’

Javier Martinez-Torron and W. Cole Durham, Jr.

1.1 Introduction

Every state adopts some posture toward the religious
life existing among its citizens. While some states con-
tinue to maintain a particular religious (i.e., non-secular)
orientation, most have adopted some type of secular
system. Among secular states, there are a range of pos-
sible positions with respect to secularity, ranging from
regimes with a very high commitment to secularism
to more accommodationist regimes to regimes that
remain committed to neutrality of the state but allow
high levels of cooperation with religions.> Not surpris-
ingly, comparative examination of the secularity of
contemporary states yields significant insights into the
nature of pluralism, the role of religion in modern soci-
ety, the relationship between religion and democracy,
and more generally, into fundamental questions about
the relationship of religion and the state.

'1.B., La religion et 1’état laique. The current essay is a short-
ened version of the original General Report, which is available
at http://www.iclrs.org/index.php?blurb_id=975&page_id=3.
The full version contains more detailed footnoting to the various
country reports that could not be included here.

2For more extensive analysis of types of religion-state con-
figurations, see W. Cole Durham Jr. and Brett G. Scharffs,
Religion and the Law: National, International and Comparative
Perspectives (Austin/Boston/Chicago/New York/Netherlands:
Wolters Kluwer Law and Business, 2010), 114-122.

J. Martinez-Torrén

Department of Law and Religion, Complutense University
School of Law, Madrid, Spain

e-mail: jmtorron@der.ucm.es

W.C. Durham, Jr. (<)

J. Reuben Clark Law School, Brigham Young University,
Provo, UT, USA

e-mail: durhamc @lawgate.byu.edu

To impose manageable limits on the general topic,
the National Reporters were requested to focus on a
number of recurring tension points in the relationship
of religion and the state: (1) the general social context;
(2) the constitutional and legal setting; (3) religious
autonomy (and autonomy of the state from religion);
(4) legal regulation of religion as a social phenomenon;
(5) state financial support for religion; (6) civil effects
of religious acts; (7) religion and education; (8) reli-
gious symbols in public places; and (9) tensions involv-
ing freedom of expression and offenses against
religion.> The aim has been to obtain a picture of the
solutions provided by different countries to the over-
arching problem of how the secular state deals with
religion or belief in a way that preserves the reciprocal
autonomy of state and religious structures and guaran-
tees the fundamental human right involved.

It is as difficult to define what is secular as it is to
define what is religious.* The terms describe adjacent
but opposite areas of social space, each being the nega-
tion of the other, and yet each being intertwined with
the other in vital ways. In what follows, our aim is to
provide perspective on the wealth of ways that modern
states interact with religion. Comparative analysis
identifies a range of types of secular states, and recog-
nizes that the idea of the secular state is a flexible one

3 The discussion of the sixth of these topics (civil effects of
religious acts) has been dropped from the current version of this
General Report, but is available in the full version as indicated in
note 1 above.

4See W. Cole Durham, Jr. and Elizabeth A. Sewell, “Definition of
Religion,” in James A. Serritella et al. (eds.), Religious Organi-
zations in the United States: A Study of Legal Identity, Religious
Freedom and the Law (Durham: Carolina Academic Press, 2006).
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of Comparative Law/Rapports Généraux du XVIIIeme Congres de I’Académie Internationale de Droit Comparé,
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that is capable of accommodating the ever-increasing
pluralism that is the hallmark of modern life.

As the Canadian Report suggests, there are “four
key principles constituting any model of secular-
ism...”% These are “the moral equality of persons;
freedom of conscience and religion; State neutrality
towards religion; and the separation of Church and
State.”® It is clear, however, that these features can be
blended in many ways. The nature of the secular state
can vary considerably, depending on which of these
elements is given most prominence and how each is
interpreted.

As a general matter we discern two broad patterns.
The first can be described as secularism, in which
secularization is sought as an end itself. Secularism
in this sense is an ideology or system of belief. In its
harshest forms, it goes to the extreme of persecuting
and repressing religion, as was all too often the case
when communism was in power in former socialist
bloc countries. More typically it takes the form of
what the Canadian report refers to as a “‘strict’ or
‘rigid’ conception of secularism [that] would accord
more importance to the principle of neutrality than to
freedom of conscience, attempting to relegate the
practice of religion to the private and communal
sphere, leaving the public sphere free from any
expression of religion.”’

The alternative approach, which we refer to as
“secularity,” is a more flexible or open arrangement
that places greater emphasis on protecting freedom of
conscience.® Secularity favors substantive over formal
conceptions of equality and neutrality, taking claims
of conscience seriously as grounds for accommodat-
ing religiously-motivated difference. Separation in
this model is clearly recognized as an institutional
means for facilitating protection of freedom of reli-
gion or belief, rather than as an ideal endstate in itself.
The secular state is understood as a framework for
accommodating pluralism, including individuals and
groups with profoundly differing belief systems who
are nonetheless willing to live together in a shared
social order.

The question running through this General Report
and through many of the National Reports is which of

Canada II.
°Id.
Id.
81d.
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these two archetypes—secularism or secularity—best
describes particular legal systems and whether one or
the other of these better describes broader patterns of
historical convergence across legal systems. There is a
tendency to see French laicité and its spin-offs in
Turkey and some former French colonies as an exam-
ple of the former, and the approach in many common
law jurisdictions (U.S., U.K., Australia, New Zealand,
etc.) as an example of the latter. It is important in
reflecting on this question, however, to remember that
no system is static. Even confessional states cannot
escape internal and international dialogue concerning
optimal ways to configure the relationship between
religion and the state. The features exhibited by spe-
cific legal systems at particular moments in their his-
tory typically reflect a political equilibrium that takes
into account a variety of historical, sociological, and
philosophical factors, to say nothing of current politi-
cal debates and shifts in political power. Thus, it is bet-
ter to think of particular systems (even those that would
normally be thought of as confessional or religiously
aligned states) not so much as instances of particular
configurations of state and religion, but as living sys-
tems tending toward or away from other possible mod-
els. For modern secular states, the question is whether
they tend more toward secularism or more toward
secularity.

1.2  The Global Social Setting

The individual National Reports provide a wealth of
data about the religious demography of their respective
countries which provides the context for understand-
ing the nature of their particular religion-state systems.
It is not possible to replicate that information in any
detail here. However, it is possible to note a number of
significant global trends and patterns.

The first point is that religion is here to stay. Even
staunch advocates of the secularization thesis have
conceded in light of the data that religion is not with-
ering away. Second, the trend is toward greater reli-
gious pluralization virtually everywhere. At the global
level, no religion has a majority position; all are
minorities. Even in countries that at one point had
relative religious homogeneity, the percentage of
adherents to the dominant religion is declining. Third,
while pluralization is increasing, traditional religions
continue to hold a very significant place in many soci-
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eties. They typically have deep roots, and have gener-
ally played a significant role in molding a country’s
history and shaping and preserving national identity.
Because of their centrality in culture, traditional reli-
gions can easily become a significant factor in nation
building. More generally, politicians often cater to
religious groups to garner support. Despite their dom-
inant position, however, prevailing religions often feel
threatened and motivated to find ways to strengthen
their position in society. As a result, reactions to issues
of religious rights are often colored by identity poli-
tics, fear of immigrants, and security concerns.

A fourth point has to do with the status of religious
freedom protection around the world. Most countries
have affirmed their commitment to freedom of religion
or belief, either by ratifying the applicable international
instruments, or by including appropriate provisions in
their constitutions, or (in most cases) both. However,
there are substantial deviations in the extent to which
these norms are respected in practice. In the last few
years, valuable empirical work has begun to emerge
that assesses implementation of religious liberty norms
worldwide.” This research indicates that while 48% of
198 countries and territories have low restrictions on
religion, 20% have moderate restrictions, and 32% have
high or very high restrictions. Since some of the most
populous countries on earth were among those with the
highest restrictions, it turns out that only 15% of global
population lives in countries with low levels of restric-
tions; 16% lives in countries with moderate levels of
restriction, and 70% lives in countries with high or very
high levels of restrictions.

The research distinguishes between governmental
restrictions and social restrictions (e.g., hostile acts by
individuals) on religion. Both India and China are
countries listed as having very high restrictions on reli-
gion. Interestingly, however, China has high govern-
mental restrictions but its level of social restrictions is
not much higher than that in the United States, Japan
or Italy. On the other hand, India has substantially
lower levels of government restrictions (moderate to

° See, e.g., Pew Forum on Religion and Public Life, Global
Restrictions on Religion (17 December 2010), available at http://
pewforum.org/Government/Global-Restrictions-on-Religion.
aspx; Brian J. Grim and Roger Finke, The Price of Freedom
Denied: Religious Persecution and Conflict in the Twenty-First
Century (Cambridge: Cambridge University Press, 2011).

high—somewhat higher than France and Mexico, but
lower than Turkey and Russia), yet has very high levels
of social restrictions.

Suffice it to say that despite wide and near univer-
sal lip service to the ideal of religious freedom, most
people on earth live in countries where high or very
high levels of restriction are in place. This is a concern
not only because the statistics suggest systematic
shortfalls in achieving fundamental human rights pro-
tection but also because related empirical work shows
that there is very strong statistical data showing that
low levels of governmental and social restrictions on
religion are correlated with and appear to be causal
factors accounting for the presence of numerous other
social goods. For example, low levels of restrictions
on religion are correlated with high levels of protec-
tion of other human rights, with higher per capita
income (for men and women), better health and edu-
cation, lower degrees of conflict in society, higher lit-
eracy rates, and so forth.!° Religious freedom correlates
with greater religious engagement, which in turn gen-
erates social capital that benefits society in many
ways. In contrast, and perhaps somewhat surprisingly,
high levels of governmental restriction are not only
correlated with but appear to be a causal factor of
heightened religious violence in society.!' In short,
there appears to be significant empirical evidence that
a secular state can best advance a wide variety of sec-
ular objectives by protecting the fundamental right to
freedom of religion or belief. Secularism is more
likely to impose restraints on religion than secularity;
to that extent secularity may prove to be more socially
beneficial.

1.3  Constitutional and Legal Context

1.3.1 Constitutional Overview

By the time that international human rights were being
codified in the aftermath of World War II, freedom of
religion or belief emerged as an axiomatic feature of
the international human rights regime, memorialized
in Article 18 of the Universal Declaration of Human

10Grim and Finke, supra note 9, at 205-206.
7d. at 202-222.
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Rights,'? Article 18 of the International Covenant on
Civil and Political Rights (ICCPR)," in the 1981
United Nations Declaration on the Elimination of All
Forms of Intolerance and of Discrimination Based on
Religion or Belief,"* and in a variety of other interna-
tional instruments.'?

Most modern constitutions have provisions affirm-
ing the right to freedom of religion or belief. This right
is recognized in the overwhelming majority of the
world’s constitutions, including virtually every
European constitution and the constitution of every
independent country in the Western Hemisphere. All
the national reports we received addressed countries
with religious freedom provisions. While there are of
course disputes about the universality of human rights
norms, freedom of religion or belief has come to be
recognized by most nations of the world (and by most
religions) as a principle that has universal validity.

1.3.2 Comparative Perspectives: The
Religion-State Identification
Continuum

To grasp the full range of possible religion-state con-
figurations, it is useful to think of them being spread
out along a continuum stretching from positive identifi-
cation of the state with religion (e.g., theocracies, estab-
lished churches) through a posture of state neutrality
and extending to negative identification (e.g., state per-
secution or banning of religion). It turns out that if this
continuum is curved, with the two endpoints at one end
and the middle at the other, as in the accompanying dia-
gram, there is a rough correlation between the position
on the identification continuum with the degree of reli-
gious freedom experience in the relevant country.'

2G.A. Res. 217 (A(III), 10 December 1948, U.N. Doc. A/810,
at 71 (1948)).

BG.A. Res. 2200A, U.N. GAOR, 21st Sess., Supp. no. 16, at 52,
55, U.N. Doc A/6316 (1966), 999 U.N.T.S. 171 (1976) (Art. 18).
14 Adopted 18 January 1982, G.A. Res 55, 36 U.N. GAOR Supp.
(No. 51), U.N. Doc. A/RES/36/55 (1982).

S American Declaration of the Rights and Duties of Man, art. 111,
0.A.S.res. XXX, Adopted by the Ninth International Conference
of American States, Bogota (1948): Novena Conferencia
Internacional Americana, 6 Actas y Documentos (1953),
297-302.

18The accompanying diagram is taken from Durham and Scharffs,
supra note 2, at 117. See discussion there for a fuller analysis of
the varying religion-state configurations that it represents.

J. Martinez-Torrén and W.C. Durham, Jr.

The various positions along this “loop” need to be
understood as Weberian ideal types; no state structure
corresponds exactly with any of the described posi-
tions. Indeed, it is probably best to think of the various
positions along the loop as contested equilibrium points
reached in different societies at different times. In this
sense, the loop structure can be used to map not only
the current positions of various states, but also the range
of discourse arguing for alternative positions at a given
time in a particular country. Most of the reporting coun-
tries are positioned toward the “non-identification”
middle position on the loop, but even so, the various
configurations vary widely. The loop structure provides
a way of suggesting how the various systems covered
by the reports compare with each other.

Moving along the loop, a number of the reporting
countries have “established religions,” though most at
this point fit comfortably in the “tolerant” rather than
“monopoly” mode. The United Kingdom provides the
interesting example of a country with two established
churches: the Church of Scotland and the Church of
England."” Sweden, which had long had an established
church, decided at the initiative of the church to dises-
tablish, effective 1 January 2000. In some countries,
what was once an established church has evolved into
a people’s church (folk church). For example, in
Finland, the Evangelical Lutheran Church is now an
institution separate from the state, with its own legal
status. The evolution of major churches toward folk
churches in this sense can be seen in a number of
countries. Armenia, for example, may follow this
model. The constitution clearly separates religion
from the state, but there is a powerful ethnic identifi-
cation with the Armenian Apostolic Church, and the
majority of Armenians (ironically including even
atheists) are steadfast supporters of the Church.
Serbian identification with the Orthodox Church may
be another example.

The category of “religious status systems” was
developed to address systems that recognize multiple
religious legal systems, typically in matters of family
and personal law. The impulse behind such systems is
tolerant, in that they aim at respecting the differing

17 United Kingdom III. The UK Reporter notes that “[tle Welsh
Church Act 1914 disestablished the Church of England in
Wales.” For a more detailed analysis of the current state of estab-
lishment in the UK, see Anthony Bradney, Law and Faith in a
Skeptical Age (London: Routledge, 2009), Chapter 3.
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religious norms of different communities. However,
they often lead to complications in fact. Thus, in Israel,
different laws govern marriage of Jews, Muslims,
Druze, and others. But if a Jewish couple is not suffi-
ciently orthodox, they may not be able to be granted a
Jewish marriage. In India, a provision of the constitu-
tion as originally adopted following partition called for
“endeavors . . . [to] secure for the citizens a uniform
civil code throughout the territory of India.”'® In fact,
however, a dual system of marriage laws remains
“under which individuals can make a choice between
the secular and the religious matrimonial laws.”"

The Canadian system flirted with allowing a version
of the religious status system approach to operate
through Canada’s mediation and arbitration system.
Specifically, the Ontario government considered a pro-
posal that would allow creation of a “Shari’a Court” to
operate on consent of the parties using arbitration pro-
visions of Ontario’s laws. A government study of the
proposal “concluded that Ontario should allow indi-
viduals to choose religious arbitration as a reflection of
Canada’s multicultural society as long as minimal safe-
guards, concerning such things as the legitimacy of
consent and judicial review procedures, were put into
place.”® Ultimately, the Ontario government rejected
the proposal, and amended the province’s arbitration
act to require that all family arbitrations . . . be con-
ducted exclusively in accordance with Ontario or

8 India VIII.
YId.
2 Canada VIIB.

Laicité

Separation Freedom

Canadian law.”' The effect of the ruling was not to
preclude settling “family matters according to religious
norms, or before religious authority,” but merely to hold
that such actions “will not be automatically legally
binding or enforceable before a state court of law.”?

“Endorsed religions” are often a first step away
from an official or established church. Instead of
declaring that there is an official religion in the state, a
constitution acknowledges the special role of a partic-
ular religion, but then goes on to affirm the religious
freedom of other groups. Sometimes the recognition of
religion is placed in a preamble; other times it is located
in the body of a constitution. This pattern is evident in
many predominantly Roman Catholic or Eastern
Orthodox countries.

The “preferred religions” model refers to countries
that do not establish or endorse any particular reli-
gion, but single out one or a number of religions for
favored treatment or recognition. This is sometimes
done by distinguishing traditional religions and giv-
ing them special status or privilege. Alternatively,
this may be done by establishing “multi-tier” regimes
that give different groups varying levels of recogni-
tion. In theory, the distinctions should be based on
objective factors, but typically the effect is to favor
traditional groups. Sometimes the distinctions are
evident at the level of the constitution; in other sys-
tems the distinctions are adopted as part of legislation
dealing with religious matters.

2.
2Id.



Probably the most common arrangement among
the national reports is the cooperation model. Most
European systems are evolving in this direction. Even
separationist France in fact provides significant levels
of cooperation in supporting religious schools and in
helping with the maintenance of pre-1905 religious
buildings. India’s “positive conception of equal treat-
ment” and secularism without a wall of separation also
appears to fit into this model. Under this model, the
state maintains a posture of neutrality toward religion,
but no particular religions are singled out for benefits
or unfavorable treatment and the state has friendly and
cooperative relations with religious communities.
Most significantly, this type of religion-state configu-
ration is not averse to state funding of religious activi-
ties. In part this grows out of a belief that freedom of
religion is not only a defensive right against state inter-
ference, but a positive right to state action enabling
exercise of religious freedom.

The fundamental point is that cooperation systems
respect fundamental baselines of protecting individual
religious freedom for all, and the fundamental com-
mitment to neutrality and equality in religious affairs,
but understanding these notions in a way that allows
the state flexibility to cooperate in a variety of ways
with religious communities. The willingness to coop-
erate with religion distinguishes this approach from
secularism. Its willingness to help the support of a
variety of communities inclines it toward secularity.

Accommodationist systems are similar in many
ways to cooperationist systems, except that they
impose tighter constraints on direct funding of reli-
gious activity. In the financial area, they are comfort-
able with tax exemption schemes, because these reflect
private choice in the allocation of resources. An accom-
modationist tends to be more comfortable than a strict
separationist with religion as part of national culture.
There is thus more willingness to accommodate reli-
gious symbols in public settings, to allow tax, dietary,
holiday, Sabbath and other kinds of religion-based
exemptions and so forth.

Moving further around the “loop,” one encounters
several constitutional approaches that take a more
strictly secular approach to religion-state relations.
Many of the states covered by national reports specifi-
cally declare themselves to be secular or /aic in their
constitutions. Some prohibit the creation, recognition
or establishment of any religion. Others mandate the
“separation” of religion and the state. Still others
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declare the state to be secular, or in French, laigue.
Stress on formal versions of neutrality and equality
can lead to similar results. Not surprisingly, some con-
stitutions include two or more of these types of provi-
sions. For example, Article 14 of the Constitution of
the Russian Federation reads as follows: “The Russian
Federation is a secular state. No religion may be estab-
lished as a state or obligatory one. Religious associa-
tions shall be separated from the State and shall be
equal before the law.” Particularly when one recalls
that Article 28 of the Russian Constitution also includes
a provision on freedom of conscience, it seems clear
that the Russian constitution has covered all the secu-
lar bases. The contrast between the full range of secu-
larist constitutional provisions in Russia on the one
hand and the various forms of state cooperation and
accommodation on the other is a reminder of how
difficult it is in general to assess the actual nature of
religion-state relations on the basis of constitutional
provisions alone.

One of the major models of the secular state is that
suggested by the French experience, and the French
notion of laicité. As is the case with other positions on
the identification continuum, this is really better
thought of as a range of positions, signified by various
debates going on in French society, and within a num-
ber of other countries where the role of religion in the
public sphere is an issue (e.g., secular Turkey). There
are no doubt versions of laicité that are compatible
with the more open notion of secularity. For example,
the Italian Constitution declares its own form of
laicism, in which the state guarantees safeguards for
religious freedom. Further, although churches are seen
as separate from the state sphere in Italy, the state
enters pacts with the Catholic Church and agreements
with other denominations to promote coordination.

This version of laicité is linked with the secular
side of the Enlightenment and with the experience of
the French Revolution as a revolt against the ancien
régime, including the religious ancien régime. It is
often as much about freedom from religion as it is
about freedom of religion. It sees intolerance as a pecu-
liar vice of religion, not recognizing that secularism
itself can be as guilty of intolerance as its religious
counterparts. At a minimum, it is about confining reli-
gion to the private sphere, where it poses no threat to
dominance in politics or to capture of state institutions.
Any return of religion to public space is viewed as
threatening the Enlightenment project as a whole.
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It is a short step from extreme forms of
secularism/laicité to regimes that have more affirma-
tively hostile religion-state relationships. What starts as
neutrality and formal equality hardens into a view of
law that sees itself as compromised if relevant religious
differences are taken into account. Allowing flexibility
for believers to act according to conscience comes to be
viewed as a form of discrimination in favor of religion.
State action that intentionally discriminates against reli-
gion continues to be seen as wrongful (violating neutral-
ity and equality values), but “neutral and general laws”
that have incidental effects imposing heavy burdens on
believers are taken to be a normal feature of life in
democracy. Equal treatment thus passes over into unin-
tentional disadvantaging. Legislators become better at
crafting neutral-seeming laws, and in the end, con-
straints against overt hostility disappear.

“Secular control regimes” constitute a secular coun-
terpart to established religions. Two versions can be
imagined. In the first, secular rulers exploit religion for
political gain. Examples would include political leaders
catering to religious groups in an effort to contribute to
nation building, or simply to attract political support.
The second type of secular control regime emphasizes
freedom from religion, either for ideological reasons,
or to prevent religious communities from becoming a
competing source of legitimacy within society. Stalin’s
anti-religious terror was prompted both by ideological
concerns (anti-religious Marxism) and by fears of
counterrevolutionary forces in society. Contemporary
China would constitute another example.

Besides helping to map different types of relation-
ships between religion and the state (including secular
states), the schematization described above helps to
bring out several other features of religion-state rela-
tions. First, there are a range of different types of rela-
tionship which correlate with high degrees of religious
freedom. Indeed, what the static diagram cannot make
clear is that in fact, different points along the identity
continuum may be optimal in different social settings.
For example, in countries where religious communi-
ties have experienced decades of persecution, as was
the case in countries that lived under Soviet hegemony,
a cooperation model might be not only optimal but
necessary for religious institutions to be revitalized.
On the other hand, where religious institutions have
been strong and controlling, a position such as French
laicité may be vital to carve out space for broader free-
dom of religion. A significant “margin of appreciation”

is necessary not only because different configurations
will have different practical effects; they may also have
different social meanings.

Second, while freedom and equality norms can
sometimes be in tension with each other, for the most
part, increasing protection of equality in religion-state
relations and increasing freedom go together.

Third, in the optimal “middle range” of the con-
tinuum, differing conceptions of freedom may be at
work behind different religion-state configurations.
Cooperationist regimes (and cooperationist models
of the secular state) reflect positive conceptions of
freedom, in that they assume that the state should
help actualize the conditions of freedom. Separationist
regimes (and separationist conceptions of the secular
state), by contrast, assume a negative conception of
freedom according to which religious freedom is
maximized by minimizing state intervention in the
religious sphere (and religious intervention in the
public sphere).

Fourth, in a similar vein, the different types of con-
figurations reflect different assumptions about what
state neutrality means. One model of neutrality is state
inaction. A state that is totally separate and gives no
aid to religion could be seen as being neutral among all
religions. A second model is neutrality as impartiality
(e.g., the impartiality of an unbiased umpire). This
model calls for the state to act in formally neutral and
religion blind ways. This corresponds to a strict ver-
sion of separation that does not allow religious factors
to be taken into account in assessing legal policies and
state implementation schemes. A third model views
the state a the monitor of an open forum. This is like
the model of neutrality as impartiality, except that it
allows imposition of time, place and manner restric-
tions that set the boundaries within which religious
debate and competition occur, but does not allow the
state to be involved in shaping the substance of reli-
gious value systems. The first three models of neutral-
ity correspond to differing versions of separationist or
strictly secular states. A fourth model calls for substan-
tive equal treatment and corresponds to accommoda-
tions positions that allow conscientious beliefs to be
taken into account in shaping and interpreting public
policies. A fifth model is a “second generation rights
version” of the fourth, which views affirmative actual-
ization of substantive rights as an affirmative or posi-
tive obligation of the state, and thus corresponds to the
cooperationist position.



1.3.3 Other Constitutional Issues
Involving Religion

An number of constitutional issues that govern reli-
gion-state relations in various details fit into this larger
framework, and are affected by where a regime seeks
to position itself along the identification continuum.
Thus, as indicated earlier, most countries have ratified
the key international instruments governing freedom
of religion or belief. Many have constitutional provi-
sions indicating that international treaties override
ordinary legislation. But the international instruments
tend to be read in ways that are consonant with the
applicable type of religion-state system. One of the
issues that has been explicit in international instru-
ments since the 1960s is that the right to freedom of
religion or belief protects not only religious believers,
but atheists, humanists and other forms of conscien-
tious secular beliefs. Not surprisingly these notions are
taken more seriously among the more laicist states,
including former communist states that have particu-
larly high numbers of non-believers.

The scope of permissible limitations on freedom of
religion also tends to vary depending on the type of reli-
gion-state configuration. Most identify the protection of
public safety, order, health, morals, or the fundamental
rights and freedoms of others as legitimating grounds
for imposing limitations on manifestations of religion.
Some, but not all, of these are clear that in order to over-
ride religious freedom claims, it must be possible to
demonstrate that even limitations based on these legiti-
mating grounds must be “necessary” in the sense of
being narrowly tailored to the end being pursued and
proportionate to the seriousness of the right being lim-
ited, as required by the international instruments.

Most constitutions have provisions prohibiting dis-
crimination based on religion. In some states this takes
the form of a broad provision stating that all citizens
are equal before the law, which the state then interprets
to protect against all forms of discrimination, includ-
ing discrimination which is religiously based.

1.3.4 The Legal Setting

In addition to constitutional provisions, virtually all
states have laws designed to implement general com-
mitments to religious freedom. These include laws that
specify how religious communities can acquire legal
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entity status, through registration, incorporation, or
other legal means. One of the significant developments
in this area over the past decade has been the emer-
gence of a series of cases, most notably in the European
Court of Human Rights, affirming the right to acquire
entity status if a religious community so desires, and
the right to operate without such status if it does not.
This right embraces the right for a group to acquire
legal personality authorizing it to carry out the full
range of religious and belief activities.

In general, states that facilitate access to legal
entity status are acting in a manner consistent with
the ideal of secularity. States that incline toward secu-
lar control, either out of continuation of earlier pat-
terns of restriction or because of present desires to
control religious groups, comport at best with secu-
larism and more typically with secular control orienta-
tions. Generally, cooperation rights—including access
to public funding—are keyed not to registration rules
governing access to base-level legal entity status but
to some higher-level qualifications. Thus, cooperation
regimes are generally fairly open to flexible registra-
tion rules, and in that sense, are consistent with secu-
larity. Pressure for tightened control frequently
increases as one moves toward preferred, endorsed
and established religions—here not because of secu-
larism, but because of increased religious control
authorized by the religion-state regime.

Where cooperation is allowed, the need to manage
the flow of funds and other aspects of cooperation
often leads to the emergence of a multi-tiered religion
state system. At the base level of the structure is a
registration system that allows religious communities
to receive basic legal entity status, and in some cases
qualification for indirect support through tax exemp-
tions and the deductibility of contributions. A num-
ber of states, such as Austria and Romania, have an
intermediate status for smaller religious communities
that gives them some heightened status vis-a-vis ordi-
nary non-profit organizations, but not the benefits of
full financial and other benefits of the highest level of
recommendation. In a number of countries, particu-
larly those with a significant Catholic population,
there is a pattern of bilateral agreements between the
state and various religious communities. For the
Catholic Church, these take the form of concordats;
for others they are agreements designed to be similar
in principle to the Catholic Concordats, but without
the full attributes of transnational agreements with
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another sovereign state. The Italian national report
characterizes Italy’s arrangement as a four tier system
where non-recognized associations receive no benefits
but have complete freedom, recognized churches
receive tax benefits, denominations with agreements
have additional privileges, and the Catholic Church
has special status at the highest tier. Spain has devel-
oped a variation on the agreement system whereby for
religions other than Roman Catholicism, agreements
are entered into not with a single denomination, but
with a federation of denominations. Depending on
the nature of the cooperation that is being managed,
the number of “tiers” in any national structure may
vary. In Serbia there is only a two-tier system which
differentiates between recognized and unrecognized
churches. Traditional churches are recognized and
given religious instruction rights.

The difficulties with the multi-tiered systems are
three-fold. While the intention behind the agreement
systems is good (the aim is to equalize denominations
by bringing them up to the level of the Roman Catholic
Church), the implementation typically falls short of
the aim. In the first place, full equalization with the
Catholic Church is not possible, because no other
Church controls its own country, enabling it to enter
into formal treaties with other states. Even leaving that
aside, there is a tendency, particularly where the
Catholic Church is overwhelmingly dominant, for the
Catholic Church to receive more extensive benefits
than other groups. Second, there is a flaw in the structure
of the agreement system that is only partially rectified
by Spain’s federation model. Once the state has entered
into a certain number of agreements, it is very difficult
for smaller groups not yet covered to mobilize the
political will with the state to form further agreements.
Third, while the differential benefits associated with
the various tiers are supposedly based on objective fac-
tors, there is a substantial risk that some level of imper-
missible religion-based discrimination may occur in
administering these systems.

1.4  Religious Autonomy

International human rights instruments and many con-
stitutions generally take individual freedom of religion
or belief as the starting point. But in most traditions,
religion is very much a communal matter, involving
joint practices, shared belief, a common ritual life, and a

shared common life. With that in mind, it is particularly
important that the individual right includes the “free-
dom, either individually or in community with others
and in public or private, to manifest his religion or
belief . . . " The freedom of individual belief cannot
be fully realized without the prior freedom of commu-
nal belief. To the extent belief systems are subjected to
coercion or manipulation from external sources, they
are not fully and authentically themselves. It is for this
reason that protection of the religious autonomy or inde-
pendence of the religious community is such a vital ele-
ment of freedom of religion or belief.* Whether
conceptualized as deriving from individual freedom, or
being grounded directly in the rights of the community,
freedom of religion without institutional autonomy can-
not be full religious freedom.

Most of the national reports indicate strong support
for the idea of religious or institutional autonomy.
What is at issue here is not the freedom of individual
or personal autonomy, but “the right of religious
communities (hierarchical, connectional, congrega-
tional, etc.) to decide upon and administer their own
internal religious affairs without interference by the
institutions of government.”* A variety of different
metaphors are used to describe the notion. Some of the
reports refer to implementation of a model of “sepa-
rate spheres” that is linked to notions of lack of state
competence in religious matters and to state neutral-
ity. The German national report speaks in a similar
vein of maintaining equidistance of the state from
various religious communities, and of withdrawing
from religious issues. Others focus on a “prohibited
intervention” model, which underscores the freedom
of the religious community.

In some constitutions, the right to religious auton-
omy is addressed directly. In others, constitutional pro-
visions address only individual rights, but collective
rights to autonomy and self-determination are
addressed at the level of civil codes or other statutes.
Still others address the issue primarily in case law or in
agreements with major denominations. In any event,

ZInternational Covenant on Civil and Political Rights, art. 18(1)
(emphasis added).

2 For an extensive collection of comparative studies of this
theme, see Gerhard Robbers (ed.), Church Autonomy: A
Comparative Survey (Frankfurt: Peter Lang, 2002).

» Mark E. Chopko, “Constitutional Protection for Church
Autonomy: A Practitioner’s View,” in Robbers, supra note 24,
at 96.
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religious autonomy entails broad protection for religious
communities to govern themselves. This includes both
the right to specify doctrine (which includes beliefs
about structuring of the religious community) and the
right to self-determination and self-management in
internal affairs. Prominent among the self-determina-
tion rights are rights to autonomy in religious ritual
practice, the right to establish places of worship, the
ability to establish the group’s own organization and
hierarchy, the right to create other legal persons pursu-
ant to statute or canon law, the right to select, manage
and terminate personnel, the right to communicate
with religious personnel and the faithful, including the
right to confidential communications; the right to
establish educational and charitable organizations; the
right to receive, produce and distribute information
through the media; the right to own and sell property;
the right to solicit and expend funds; and so forth.

A more sensitive and disputed area has to do with the
implication of religious autonomy rights for employ-
ment disputes involving religious personnel. A set of
cases on this topic was pending before the European
Court of Human Rights at the time this Report was writ-
ten. The general rule in this area is that religious com-
munities have broad discretion in determining the terms
on which they hire, retain, and terminate religious per-
sonnel. Religious employers are typically exempted
from rules that proscribe discrimination on the basis of
religion for the same reason that other expressive orga-
nizations (e.g., political parties, advocacy groups, and
the like) are not required to hire individuals with opposed
views. These rules are particularly clear when a reli-
gious body itself is hiring someone who fulfills a pasto-
ral or teaching type role. The question gets somewhat
more difficult when the employer is a religiously affili-
ated entity (a school, a broadcasting station, a newspa-
per, a hospital, a hostel or housing for the elderly, etc.)
or where the employee has a less clearly religious role (a
pastor or other minister, a religion teacher, a history
teacher, a math teacher, a secretary to a religious leader,
a news broadcaster, an individual who makes religious
clothing, a truck driver at the warehouse of a religious
charity, a janitor at a church-owned gymnasium).

The question is how strong religious autonomy
protections are in such situations. From a secular
perspective, it is all too easy to say that normal anti-
discrimination rules should apply unless both the
employer and the employee are engaged in religious
conduct that makes religious qualifications vital to
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the job. But that is far too simple, and fails to understand
what a serious issue this is for a religious community.
From the religious perspective, it may well be that the
religious status of all the employees may be extremely
significant. The religious employer cannot know in
advance which of its employees will have the type of
spiritual impact it hopes to foster. It can be very con-
cerned about unspoken messages that are communi-
cated by someone who is not loyal to the religious
institution. Non-adherents of the faith may substan-
tially alter the ambience of the workplace. Misconduct
by such personnel may disrupt trust relations in the
workplace, and could affect the religious community’s
sense of whether the individual is qualified or worthy
to carry out a particular task. It is for that reason that
appropriate exemptions for religious employers are
appearing in various jurisdictions.

Even assuming that a particular case involves a dis-
pute between a type of employer and a type of employee
whose relationship would be appropriately covered by
religious autonomy protections, are there other con-
straints that should set limits on the scope of religious
autonomy rights? A leading U.S. case involved the
suspension and ultimate defrocking of the bishop who
had led the Serbian Orthodox Church in the United
States and Canada for many years.”® The claim was
that the leaders of the Serbian Orthodox Church who
had taken this action had not followed their own rules
for such cases and had acted arbitrarily. Earlier dicta
had suggested that while in general, courts are required
to defer to hierarchical authority in resolving religious
disputes, they might review arbitrary action by such
tribunals. The U.S. Supreme Court rejected this rea-
soning on the ground that “it is the essence of religious
faith that ecclesiastical decisions are reached and
are to be accepted as matters of faith whether or
not rational or measurable. Constitutional concepts of
due process, involving secular notions of ‘fundamental
fairness’ or impermissible objectives, are therefore
hardly relevant to such matters of ecclesiastical cogni-
zance.”*" The national report from Netherlands, in con-
trast, suggests that while religious communities should
be given broad autonomy in the employment dispute
context, “this does not mean that churches can act at
will. Fairness, acting in good faith, [and] following fair

% Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S.
696 (1976).

Y1d. at 714-715.
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procedure[s] are elements that courts can and will use
in reviewing church decisions.”

1.5 Legal Regulation of Religion

as a Social Phenomenon

Religious communities and their individual members
live in modern societies that are governed by laws.
Because laws have generally developed against the
background of the local culture, often including reli-
gious culture, there are many ways in which religious
norms and legal norms automatically align.”® Obvious
examples include the calendar, religious holidays,
days of rest, and so forth. Core criminal law notions
such as murder, theft, kidnaping, and the like also over-
lap with religious teachings. But in contemporary plu-
ralistic states, it is not at all uncommon for religious
communities to develop beliefs that are in tension with
at least some legal norms. The theologian H. Richard
Niebubhr, in his classic text, Christ and Culture,” identi-
fied five types of relationships between religious com-
munities and the larger culture. As summarized by
Professor Angela Carmella,® these range along a con-
tinuum from countercultural to acculturated responses.
[A]t one end, he places those manifestations of religion
most separate and distinct from the dominant culture, and
at the other end, those manifestations most engaged in, and
most similar to, surrounding culture. . . . In between . . .
Niebuhr places three other responses. One, which Niebuhr
calls the dualist response, considers faith to be in tension
with culture, yet accepts that life is lived in and through
culture, not separate from it; another, the synthesis
response, places faith above culture, and acknowledges
that although the culture may have virtues, faith inspires its
adherents to go beyond them toward perfection; finally, the

conversionist response sees faith transforming culture
through love.*!

2 See Netherlands VII (noting that “[t]he law in general has
developed against the background of a Western culture based on
a morality influenced by Christianity.”) The same point can be
made about law with different background cultures. See, e.g.,
national reports of India, Japan and Sudan.

H. Richard Niebuhr, Christ and Culture (New York: Harper &
Brothers, 1951).

30 Angela C. Carmella, “A Theological Critique of Free Exercise
Jurisprudence,” George Washington Law Review 60 (1992):
782-808.

3 1d. at 786-787.
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Because many of the classic cases involving freedom
of religion or belief are asserted by countercultural
groups, the importance of freedom of religion for other
types of interaction with culture is often overlooked.
Professor Carmella gives the example of a counseling
center affiliated with a Protestant seminary. All of the
counselors were theologically trained and were mem-
bers of the clergy. The center applied for a building per-
mit to construct offices in a local church. Under the
applicable law, religious uses were exempt from the
land use law, so the counselors assumed they would
have no trouble obtaining the building permit. In fact,
the zoning board denied the permit on the ground that
the counseling center was not a religious activity.*> Had
the center been seeking a building permit for pastoral
counseling, the exemption probably would have applied.
But because the center was acculturated, it no longer
looked like it deserved or needed special freedom of
religion protection. Similar issues can arise for each of
the various types of religious relationship to culture.

Further complexity emanates from the vast set of
legal norms that religious communities are expected to
obey in modern administrative and regulatory states.
These norms may target specific religious groups, either
to grant certain privileges or to discriminate against
them. More typically, in systems operating in good
faith, legal or regulatory norms may be adopted that
happen to run counter to specific beliefs of the com-
munity. For example, legislators desiring to encourage
humane treatment of animals may publish regulations
concerning animal slaughter which make preparation
of kosher or halal food for Jews and Muslims illegal.

The national reports grapple with these complexi-
ties, and specify different ways that states regulate
religious phenomena. It is not possible in this general
report to address this range of phenomena in detail. In
part, analysis of the religion-state identification con-
tinuum above goes a considerable distance toward
providing comparative analysis of the types of state
approaches to regulating religious phenomena that
exist. In this section, we focus on a different set of
issues: what are the major approaches that states take
toward determining whether laws, regulations and
other state actions that affect religion are permissible.
Of course, some states and officials operate in lawless,
arbitrary and discriminatory ways that are inconsis-
tent with the rule of law (and typically with the

321d. at 788-789.
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requirements of the constitutions under which they
operate). These are problematic cases, but our focus
here is on systems that are seeking to operate legally,
subject to the rule of law. What deserve attention as a
matter of comparative law are the different standards
that are applied as a matter of international and consti-
tutional law in determining the breadth or narrowness
of religious freedom protections.

The key question in this domain is whether reli-
gious freedom protections are sufficiently strong to
generate exemptions from ordinary legislation. A num-
ber of jurisdictions hold that constitutional protections
of the right to freedom of religion or belief require the
judiciary to read ordinary legislation so as not to con-
flict with the constitutional religious freedom norm.
This has the effect of creating an exemption for the
conscientious claimant. Germany’s freedom of reli-
gion provisions are read in this way,* as are Hungary’s.*
Japan’s courts also appear to interpret the Japanese
constitution in this manner.* This approach typically
involves proportionality analysis to determine if the
state interests involved are of a kind and with sufficient
weight to outweigh the religious freedom claim. Prior
to 1990, the United States Supreme Court applied a
functionally similar “strict scrutiny” test according to
which state action that burdened religion was imper-
missible unless justified by a compelling state interest
that could not be advanced by less restrictive means.*

Canada has one of the more sensitive constitutional
tests in this area. Under the Canadian test, the govern-
ment must “prove that, on a balance of probabilities,
the infringement is reasonable and can be demonstra-
bly justified in a free and democratic society. To this
end, two requirements must be met. First, the legisla-
tive objective being pursued must be sufficiently impor-
tant to warrant limiting a constitutional right. Next, the
means chosen by the state authority must be propor-
tional to the objective in question . . . . The first stage of
the proportionality analysis consists in determining
whether [there is] a rational connection with the objec-
tive [of the action] . . . . The second stage of the propor-
tionality analysis is often central to the debate as to
whether the infringement of a right protected by the

3 Germany VIIL.
3 Hungary VIII.
35 Japan VIL

3 Sherbert v. Verner, 374 U.S. 398 (1963); Wisconsin v. Yoder,
406 U.S. 205 (1972).
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Canadian Charter can be justified. The limit, which
must minimally impair the right or freedom that has
been infringed, need not necessarily be the least intru-
sive solution.”” This test seems more precise than the
United States’ compelling state interest test; it is likely
to provide very strong protection for religious freedom.
The Canadian report describes a recent case in which a
private party was able to invoke a religious freedom
claim in order to override a contractual obligation.*

At the other end of the spectrum are regimes that
hold that any legislation that is formally adopted and
complies qualitatively with the rule of law (i.e., is not
unduly vague, is not open to arbitrary enforcement, is
not retroactive, and so forth) will override religious
freedom claims. Australia appears to have this type of
system, there being in that country “no general or con-
stitutional exemption from ordinary laws for reli-
gions.”* Sweden also disallows conscientious objection
exemptions from military service or contractual
clauses.* The U.S. Supreme Court moved to a similar
position in 1990, in Employment Division, Department
of Human Resources of Oregon v. Smith.*! In that case,
the Supreme Court jettisoned the standard “compel-
ling state interest” test, and held instead that any neu-
tral law of general applicability sufficed to override
free exercise claims.*

To be sure, the revised standard was qualified in
certain important respects. First, the Court made it
clear that “the First Amendment obviously excludes
all ‘governmental regulation of religious beliefs as
such.””# In particular, “government may not compel
affirmation of religious belief;”* it may not “punish
the expression of religious doctrines it believes to be
false;”* and it may not “impose special disabilities on
the basis of religious views or religious status.” Thus,
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the classic bar to state interference with inner beliefs
(as opposed to outer conduct) was not abandoned.
Second, the Court expressly reaffirmed its line of reli-
gious autonomy cases, emphasizing that “government
may not . . . lend its power to one or the other side in
controversies over religious authority or dogma.”¥
Third, the Court indicated that in a number of prior
cases involving “hybrid situations,” free exercise
claims, when coupled with other constitutional protec-
tions such as freedom of expression or parental rights,
were sufficient to bar application of neutral and gen-
eral laws. Fourth, the Court did not overrule use of the
compelling state interest analysis in unemployment
compensation cases following the earlier Sherbert
precedent, where the loss of employment was not
linked to criminal activity. The Court rationalized
retention of strict scrutiny analysis in this context
because it involved “individualized governmental
assessment of the reasons for the relevant conduct,”*®
noting that “where the State has in place a system of
individual exemptions, it may not refuse to extend that
system to cases of ‘religious hardship’ without com-
pelling reason.”* Finally, implicit in the idea of “neu-
tral and general laws” is the notion that non-neutral
and non-general laws that intentionally target and dis-
criminate against religious groups or religious activi-
ties remain subject to strict scrutiny.”® In each of these
situations, First Amendment protections remained
what they had been prior to the Smith decision. Despite
these exceptions, Smith held that in the main, “neutral
law[s] of general applicability” would suffice to over-
rule free exercise claims.

It is important to note, however, that the United
States in fact remains closer to being a “strict scrutiny”
jurisdiction than the Supreme Court decisions might
lead one to believe. First, Congress passed the Religious
Freedom Restoration Act of 1993 (“RFRA”). This
restored the compelling state interest test as a matter of
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2000bb et seq. (2007).

13

ordinary legislation. While this measure was held
unconstitutional as applied to the states in 1997, it
has remained intact in the federal setting.®® Various
other pieces of federal legislation have reasserted the
compelling state interest test in areas where there is
specific federal authority to act.’* Even more signifi-
cantly, 25 of the 50 states have expressly retained a
heightened scrutiny approach, either by passing a state
RFRA, or as a result of judicial interpretations of reli-
gious freedom provisions of state constitutions.*
Moreover, only a handful of states have expressly fol-
lowed the Smith decision. All in all, this means that the
United States remains closer to being a country that
requires exemptions than might be thought.

Another possible position on the exemption issue is
that exemptions may be permissible if granted by the
legislative branch. Australia appears to allow this pos-
sibility, as does the Czech Republic. Legislative tax
exemption schemes are common, as are schemes that
exempt ritual slaughter from normal rules applied to
slaughter of animals. Still another prominent example
is provisions involving conscientious objection to mili-
tary service. Newer sets of statutory exemptions are
emerging with respect to health care, insurance, and
discrimination issues.

1.6  State Financial Support for Religion
State financial support of religion is one of the most
significant issues when examining the relations
between religion and the secular state. Assuming that
in Western societies there is a dividing line between

32City of Boerne v. Flores, 521 U.S. 507 (1997).
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et seq.; American Indian Religious Freedom Act Amendment of
1994, Pub. L. No. 103-344, 108 Stat. 3125 (1994) (codified at
42 U.S.C. § 1996a (2007)).

3 For further details, see W. Cole Durham Jr. and Robert T.
Smith, “Religion and the State in the United States at the Turn of
the Twenty-First Century,” in Law and Justice, The Christian
Law Review (United Kingdom: The Edmund Plowden Trust,
2009) Number 162. The total count of states opting for height-
ened scrutiny reached 25 when Tennessee passed a state RFRA
in early 2010.
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the legitimate competences of state and religion, it
seems logical that public money should be used for
secular purposes. The issue, then, consists in analyzing
to what extent contemporary states perceive that fund-
ing of religion can be fit into their secular purposes.

There is a first important fact: virtually all states
analyzed in the national reports grant some type of
financial support to religion—or, more precisely, to
religious denominations or communities—either
directly or indirectly, whatever their constitutional
principles are with regard to religion. Even in coun-
tries with a remarkably anti-clerical history or with a
specific prohibition of funding religion, the state
provides indirect forms of financing, such as tax ben-
efits or subsidies for welfare activities run by reli-
gious groups on equal conditions to other non-profit
organizations, chaplaincies in public institutions,
support of religious schools or funding for the pres-
ervation or restoration of worship places of historic
or cultural value (e.g. Armenia, France, Ireland,
Japan, Kazakhstan, Mexico, Philippines, Uruguay,
Ukraine, Ireland, USA).

State financing of religion is not always dependent
on the constitutional or legal context that defines the
state’s general attitude towards religion and religious
freedom. Logical internal coherence of state financing
systems is not necessarily the rule. Very often, finan-
cial support is determined by historical circumstances,
by social pressure or political negotiation. Thus, some
states that in theory are separatist, such as France or
the US, provide indirect financial support for religion
more generously than states that define themselves as
cooperationist (e.g. Spain). Another separationist state
in theory, Turkey, pays for the salaries of the imams of
Sunni Islam—>but not for the clergy of other religions.

What this universal support of religion reveals is
that states do not find any contradiction between their
secular character and some sort of public funding of
religion—not even those states that adopt a strict prin-
ciple of separation or secularism as a constitutional
sign of identity. At the same time, while the state’s
fundamental attitude towards religion does not neces-
sarily determine whether there is or is not financial
support for religion, or even whether the amount of
financial support is greater or less, it may have an
impact on the theoretical justification of funding of
religion, on the criteria used to select the beneficiaries
of state funding, and on the ways the state chooses to
fund religion.
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1.6.1 Justification of State Funding

of Religion

The theoretical justification of state funding of religion
in nations with an established church or with a spe-
cially protected church (e.g. England, Scotland,
Finland, Greece) does not face particular problems
with respect to the established churches. As these priv-
ileged churches are closely linked to the history, the
sociological structure and sometimes the political
organization of those nations, their public funding does
not call for a particular justification but is assumed as
something “natural”, even when it is achieved through
the general state budget. The challenge that these states
have faced lately is rather how to reconcile their tradi-
tional ways of supporting national churches with the
respect for the rights of people that are not members of
those churches. Even if there is an established church,
those who are not members should not be required to
pay taxes for the support of a church that is not their
own. More sophisticated jurisdictions have methods
for channeling support so that tax payments do not
flow from an adherent of one religion to support for a
different religion, except where there is a normal, sec-
ular justification for the support in question. Moreover,
there are concerns with the implications of the princi-
ple of equality, which is gaining more and more
momentum in constitutional and international law. In
this context, a key issue is the extent to which other
legally recognized religious denominations should be
granted the same or at least similar benefits to those
given to the national church.

In other states that adopt a constitutional or legal
perspective that combines the principles of neutrality
towards religions and cooperation with religion (e.g.
Germany, Spain, Italy), the theoretical justification of
financial support of religion turns on the idea that
religion is a positive social factor and therefore
deserves public funding as well as other social factors
deemed positive, such as cultural, educational,
humanitarian or health initiatives and activities (see,
e.g., Colombia). The understanding of religion as a
positive social factor, on the other hand, is not derived
only from the fact that institutionalized religion is an
expression of the exercise of a constitutional right but
also from the fact that religious denominations actually
make positive contributions to society, for instance
through constituting a source of morals for citizens or
taking care of social services that otherwise should
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be provided by the state (thus saving public effort and
resources). This does not mean that non-religious
institutions or initiatives must be considered negative
social factors or viewed as having an inferior status,
for religion and other types of belief are normally put
on the same level from the perspective of constitu-
tional freedoms. Perhaps as a consequence of this
balanced approach, the trend is to apply some of the
typical methods of funding religion, especially tax
benefits, to other non-profit activities or institutions.
The German Constitution, in particular, foresees that
religious denominations and other organizations pro-
moting a certain philosophy of life (Weltanschauung)
can acquire the same legal and economic status in
comparable circumstances.*®

This justification of public financing of religion is
applicable also to separationist states. Here the basic
idea is that the secularity of the state does not require
discrimination against religion where the support of
secular objectives may have the incidental effect of
benefiting religion. After all, the state has compe-
tence to address all sorts of social factors within its
territory, and religion is, no doubt, another social
factor—and indeed a very significant one. In addi-
tion, it is important to note that historical circum-
stances have played in some states a determining role
in the structuring of economic aid to religion, particu-
larly when confiscation of church property took place
in the past. Thus, the 1905 law in France determined
that churches built before that date would pass to be
the property of the state—and the state would take
care of them—but would be operated by the Catholic
Church, which is a peculiar but efficient way to
support the maintenance of many Catholic places
of worship in that country. In Eastern Europe, the
massive confiscation of ecclesiastical property under
communist regimes has led to a complex, and unfin-
ished, process of restitution of property and economic
compensation to the relevant churches. In other coun-
tries, such as Germany, Belgium, Spain or Colombia,
compensation for confiscation of ecclesiastical prop-
erty in the nineteenth century played a role in grant-
ing economic aid to the major church in the past, and
still plays a role in maintaining some forms of public
funding for those churches.

% See Article 137 of the Weimar Constitution, integrated into the
current German Grundgesetz.

1.6.2 Criteria Used to Grant Financial
Support

The nature of the justification of state funding of
religion influences the criteria used to select the bene-
ficiaries and to distribute funding. Among these crite-
ria, we can mention historical roots or social
acceptance—which may be applied together with cer-
tain registration procedures or the negotiation of spe-
cific cooperation agreements with the state—and the
promotion of or compliance with certain moral or civic
values. These criteria have been applied in various
ways in different countries and sometimes have led to
the recognition of different tiers of cooperation with
religious denominations.

Thus, within Europe, some countries grant special
“upper-tier” levels of state economic cooperation to
those religions that demonstrate that they have deep
roots in the territory. Germany, for instance, grants the
status of public law corporation to those religious
denominations, and organizations promoting philo-
sophical views of life, that provide a guarantee of per-
manence; this status implies, among other things, the
possibility—upon request of the relevant religion—
that the state authorities collect ecclesiastical taxes
from their members on behalf of the church.
Switzerland, inspired by German law, has a system of
recognition of churches under public law at the can-
tonal level that entails the possibility of levying taxes
and of receiving state subsidies. Portugal, also inspired
by German law, recognizes the status of “rooted reli-
gion” to those religions that can give a “guarantee of
durability”, with the effect that they should in principle
be granted the right to enter into a negotiation process
that would conclude with the adoption of a specific
cooperation agreement with the state.”” In Spain,
almost all expressions of state economic cooperation
are reserved to those religions that have been recog-
nized as having “well-known roots” (notorio arraigo)
and have subsequently signed a cooperation agreement
with the state authorities. Something similar occurs in
Italian law. Belgium has a remarkable degree of eco-
nomic cooperation with “recognized religions”, a cat-
egory that requires, among other criteria, a relatively
high number of members and settlement in the country
for a long period. Since 1993, also organizations

7See the Portuguese Lei da Liberdade Religiosa of 2001, art. 37.
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providing “moral non-confessional assistance” can
enjoy the same cooperation. The Czech Republic has a
specific category of registered religious communities,
those “with special rights.” This status is granted by
the Ministry of Culture and entails a privileged posi-
tion in different areas, including economic cooperation
in the form of state subsidies for ministers’ salaries.
Two different tiers of registered religions exist also in
Serbia, with tax exemptions being reserved for those
religions in the upper tier.

On the other hand, a number of European countries
(e.g. Czech Republic, Slovakia, Estonia, Latvia,
Portugal®®) and other countries outside of Europe (e.g.
Mexico, Peru, Colombia) link eligibility for certain
tax benefits to ordinary registration of religious com-
munities, but requirements for registration may vary
considerably from one country to another.*® Portugal is
an example of easy registration®® while the Slovak
Republic, with a requirement of proving membership
of 20,000 Slovak citizens, is the opposite. (It should be
noted, however, that Slovakian law grants a religion,
immediately after registration, the same rights and priv-
ileges enjoyed by the so-called “historical churches.”
The restrictiveness of Slovakian law means that it in
effect has only an “upper tier” when it comes to recog-
nizing religious organizations. This presents obvious
problems for new or smaller groups).

In a number of jurisdictions, the process of deter-
mining eligibility for financial or tax benefits is sepa-
rated from the process of granting basic legal entity
status to religious communities and groups. This makes
it possible to have more relaxed criteria for granting
legal entity status, while maintaining adequate controls
to assure that financial benefits are not abused. Thus, in
the United States, religious organizations can gener-
ally acquire legal entity status without difficulty. Legal
entity status is granted at the state level, and while
there are differences in the types of entities available in
different states, the underlying principle is flexibility
and respect for religious autonomy. A variety of forms

8 See, in addition to the national reports, the Portuguese Lei da
Liberdade Religiosa of 2001, art. 32.

% This is illustrated in detail in the relevant section of national
reports.

%0See the Portuguese Lei da Liberdade Religiosa of 2001, arts.
32-36.
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are available, affording religious groups latitude in the
types of legal structures they elect to use. Tax exempt
status is determined separately by tax authorities. Even
then, religious groups face less burdensome filing,
reporting and auditing requirements out of respect for
the religious freedom rights of religious organiza-
tions.’! In Australia, any institution that fulfills the
constitutional definition of religion is entitled to tax
benefits. In England and Wales, as in Canada, all reli-
gious groups that register as charities are entitled to
some tax benefits, and the same rule applies to other
groups pursuing “the promotion of religious or racial
harmony or equality and diversity”. However, while
advancement of religion is a charitable purpose, in
England and Wales it is necessary for a charity to show
that it is for the public benefit to be registered and there
is no longer an automatic presumption that a religion is
for the public benefit. This has led, for example, to the
rejection of the Church of Scientology’s application
for charitable status. Disclosure of the assets of a char-
ity and their use, and independent certification of
accounts, may be requirements to be granted charitable
status (Scotland).

Compliance with certain principles or standards
set by secular law is sometimes required as a condi-
tion to obtain public funding either of a religion in
general or for particular activities—especially those
aimed at providing social services—run by religious
institutions. In Australia, for example, agencies that
receive funding for the provision of some forms of
welfare are contractually bound to comply fully with
anti-discrimination laws and religious schools must
reach certain educational standards. In Sweden, since
1998, the state may provide financial subsidies to a
registered religious denomination only upon condi-
tion that the denomination contributes to the mainte-
nance and development of fundamental values of the
society; this includes the fight against all forms of
racism and other discrimination, as well as against
violence and brutality, contribution to equality
between men and women, and the requirement that
its members and staff are guided by ethical principles
which correspond with the fundamental democratic
values of the society.

% For more background on the U.S. system, see Durham and
Scharffs, supra note 2, at 420-23, 472-73.
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By and large, we can affirm that full implementation
of equality is the main challenge in the application of
criteria for the selection of state funding of religion in
most countries. Greater equality, both between reli-
gious and non-religious institutions and between dif-
ferent religious institutions or communities, seems to
be the prevailing trend even among states with an offi-
cial or privileged church. When applied to religious
institutions, equality means that the beneficiaries of
public funding must be determined according to objec-
tive and non-discriminatory criteria, and not according
to a state judgment on the doctrines or moral value of
religious communities as such. In fact, equality is often
duly implemented with respect to a large percentage of
religious denominations—especially those accepted as
historical or traditional in the country—and most states
analyzed in national reports do not have a discrimina-
tory approach to public financing of religion. The real
problem is rather a lack of sensitivity towards the situ-
ation and needs of residual minority groups, particu-
larly when they lack historical roots or appear as “new”
or “atypical” in the country. This situation tends to be
even more frequent when direct funding is involved
(Spain, Estonia).

In addition, it is interesting to note that, with dif-
ferent profiles, major churches often enjoy privileged
state funding over other religious communities in a
number of countries, especially in those with state
churches (e.g. Finland, Norway), with especially rec-
ognized churches (e.g. Greece) or with concordats
with the Catholic Church (e.g. Spain, Italy, Portugal,
Argentina, Colombia®?). This fact has often been jus-
tified by reference to the historical role or social pre-
dominance of those churches and to the rule that
unequal situations call for unequal treatment. In prac-
tice, the privileged status of major churches has often
been positive for religious minorities, for the recogni-
tion of the ‘“untouchable” status of the former,
together with contemporary concerns about the con-
sequences of the equality principle, has contributed
to raising the level of state economic cooperation
with minority religions. This is true especially with
respect to countries with major Christian churches
(Spain, Italy, Portugal, Colombia, Sweden, Finland);

©2The same applies to other countries, as Andorra, in which the
preferential treatment of the Catholic Church derives from the
Constitution rather than from a Concordat.
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in predominantly Islamic countries the trend towards
equality is not so visible or not existing at all (Sudan,
Turkey).

1.6.3 Methods for Providing State
Financial Support of Religion

Typically the methods of state funding of religion have
been divided into two categories: direct and indirect
economic aid.

1.6.3.1 Direct Economic Aid

The first category comprises different channels through
which states may provide economic resources directly
to religious communities.

One of them consists in budgetary provisions in favor
of one or several religions for the payment of clergy’s
salaries, for the construction and maintenance of places
of worship or institutions for the education of the clergy
or the formation of other religious structures etc.
Separationist countries, such as the US, Kazakhstan,
Ireland, Philippines or Uruguay, usually prohibit this
type of economic cooperation, but not all separationist
countries do the same. Turkey, for instance, pays for the
salaries of Sunni imams; and France pays for the preser-
vation of Catholic churches existing when the Law of
1905 was enacted. These structures are state property but
most often are operated by the Catholic Church and des-
tined for Catholic worship. Countries with a close con-
nection between the state and a national church use this
system (Sweden, Finland, Greece), as do some countries
(e.g. Germany, Switzerland, Belgium) that abide by the
principle of neutrality but construe it to allow a high
degree of cooperation with traditional churches.

Some of these latter countries use in addition
another form of economic aid to religion, which is
granted to some religious communities with qualified
legal status: the possibility of levying taxes or fees on
their members and utilizing the assistance of state
structures for collection of the resulting revenues
(Germany, Switzerland, Sweden, Finland).

In some Latin-American countries, budgetary provi-
sions in favor of the Catholic Church have been kept
(Colombia, Argentina, Peru; also, in Europe, and as a
consequence of its peculiar constitutional system,
Andorra). In Europe there is an interesting tendency in
some predominantly Catholic countries that have drawn
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on state budgets in the past to move towards a third
method of direct financing of religion: the so-called
“tax-assignment” or “tax check-off” system (Spain,
Italy, Slovak Republic, Portugal, Hungary®). This sys-
tem allows taxpayers to donate a percentage of their
income tax to the religious community of their choice
among a list of religious communities that have been
recognized as having a qualified legal status. The per-
centage of income tax that is at the disposal of taxpayers
varies depending on the countries (from 0.5% in Portugal
to 2% in Slovakia); the resulting amount of taxpayers’
choices is given directly by the state, every year, to the
relevant religious representatives. Note that both the tax
levying systems and the tax assignment systems channel
funds from believers to their own religious denomina-
tion,* and that in both cases, the channeling is volun-
tary—taxpayers can opt in (tax assignment) or out (tax
levying) of the respective systems.

1.6.3.2 Indirect Economic Aid
The most frequent channel to provide indirect eco-
nomic aid to religious communities is through tax ben-
efits, in particular the exemption from paying certain
taxes that is granted to religious institutions and the
privileged tax treatment that is recognized to donations
made by individuals or corporations to religious institu-
tions. Virtually every state provides one or both of these
two varieties of tax benefits, although the system does
not work identically in all countries. For instance, in
some countries the control and record of eligible insti-
tutions for tax benefits is in the hands of tax authorities
and religious communities are subject to essentially the
same rules as other charities (this is frequent in com-
mon law countries, such as England and Wales, USA or
Australia), while in other countries there is a specific
registry of religious communities, normally run by the
Ministry of Justice, Culture or Interior, that determines
their eligibility for legal entity status, and tax benefits
are linked to acquisition of that status.

In the latter countries, the legal requirements to reg-
ister as a religious entity and qualify for tax benefits

% See, in addition to the relevant country reports, the Portuguese
Lei da Liberdade Religiosa of 2001, art. 32.

On the other hand, note also that in the tax-assignment systems
taxpayers are not asked about their religious affiliation but just
about their will to donate a certain percentage of their income
tax for the support of a religious community. Therefore, nothing
prevents a taxpayer to choose as beneficiary a religious commu-
nity different from his own, although in practice this is unusual.
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are diverse. For example, Portugal has a very flexible
system but Slovakia has a very rigid system, as men-
tioned above; in Spain, registration of religious entities
is very easy but does not give access to tax benefits,
which are reserved for those religious denominations
which have signed a formal cooperation agreement
with the state (at the moment, only the Catholic Church,
as well as three federations of Protestant, Jewish and
Islamic communities). In countries that keep a specific
registry for religious groups there is a tendency to grant
them the same tax benefits—no more, no less—recog-
nized to other non-profit organizations involved in pro-
viding different social services.

In addition to tax benefits, there are a variety of
channels that are widespread throughout the world and
are normally considered as indirect public financing of
religion. Among these we can mention state funding of
religious schools or religious instruction in public
schools (this is frequently the case in European and
some Latin-American countries); state funding of reli-
gious hospitals or eldercare facilities; and payment of
chaplaincies in military centers, hospitals or peniten-
tiaries (this is the only public funding that the state
may grant to religious denominations in the Philippines).
Although the public money invested in these activities
goes, no doubt, to religious institutions, it is doubtful
that these channels of indirect cooperation can be put
on the same level as tax benefits, for their main pur-
pose is not to finance religion but rather to fund public
services and to facilitate citizens’ exercise of religious
freedom, which is not the same thing.

Thus, when some states pay for the expenses of reli-
gious schools or hospitals, or the expenses generated by
religious denominational instruction in public schools,
they are not strictly financing religious denominations
as such but rather paying for a public service run by
non-state institutions and, in the case of religious
instruction, responding to the legitimate choices of par-
ents with respect to the religious or moral orientation of
their children’s education. Similarly, the purpose of
chaplaincies in hospitals, military centers or penitentia-
ries is to make religious assistance possible in difficult
circumstances in which citizens do not have free access
to the worship places or ministers of their choice. In
other words, it is an active way of removing the barri-
ers to the exercise of a fundamental freedom. We can
add analogous observations with respect to subsidies
sometimes granted in India for pilgrimages or public
religious celebrations. The same can be said with
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respect to the public money that is often invested in the
preservation or restoration of religious places that are
part of the historical heritage of a country—the financ-
ing of religion that it can produce is but a side effect of
what is directly intended, i.e. the protection of cultural
heritage, which is no doubt a legitimate competence,
and a duty, of contemporary secular states.

1.6.4 Benefits and Problematic
Aspects of State Financial
Support of Religion

The comparative analysis of funding of religion in
different countries shows a diversified panorama of sys-
tems. As in other aspects of the relation between state
and religion, there is no uniformity; nor are there pro-
nounced trends toward convergence, apart from efforts
to respect choice, to avoid using coercive tax mecha-
nisms to urge adherents of one tradition to support oth-
ers, and to have some secular justification (sometimes in
addition to religious justifications) for the support given.
There is, however, a common element: virtually all the
contemporary states understand the need to use public
funds (or to waive public funds that would be raised but
for exemptions) to assist with the financing of religion
in one way or an other. A variety of reasons move states
to reach this conclusion. Among them: (1) the affirma-
tion of broad (though not unlimited) state authority to
address matters of social relevance, including many
manifestations of religion that extend into the secular
sphere; (2) an argument of comparative treatment with
other non-profit activities and institutions (funding the
latter and not funding religion would seem blatantly dis-
criminatory); and (3) the conviction that financing reli-
gious institutions is a way of facilitating the exercise of
a fundamental right, freedom of religion or belief, which
constitutes a legitimate secular interest.

Behind these other arguments is a more basic prac-
tical intuition, that facilitating the financial operation
of religious organizations is justifiable because on bal-
ance, organizations that foster religions and beliefs are
a beneficial force in society. This idea, on the other
hand, can be understood in a material sense—religious
institutions provide social services that save much state
activity, effort and money—or in a more spiritual
sense—religions are a significant source of morals and
the moral dimension of citizens is indispensable for a
strong and well-structured society.
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It is then logical that secular states do not feel
threatened in their secularity by the use of public
money to finance religion, especially in a political
landscape characterized globally by interventionist
states, which control a large part of individual lives
and are accustomed to financing a variety of activities
deemed to be part of welfare societies. Public funding
of religion constitutes a challenge rather than a threat
to the secular state—the challenge of finding the appro-
priate criteria for funding.

This leads us to the problematic aspects of public
financing of religion, which co-exist with its indubi-
table benefits. Two aspects are particularly important
and therefore need special attention, for they consti-
tute a deviation from the use of public money for sec-
ular purposes. First, public financing can be used by
the state to try to control religion and therefore can
threaten the autonomy of religious communities,
which is a substantial part of religious freedom. And
second, state economic support of religion can be used
in a discriminatory way, i.e. to favor some religions at
the expense of others—which is, after all, another way
to try to control religious life in society in addition to
being an affront to the dignity of those that suffer the
discrimination. In this respect, it is perhaps acceptable
that historical or sociological considerations be
acknowledged as social realities and be taken into
account in justifying proportionate differences in state
economic cooperation with different religious com-
munities, at least where such considerations are linked
to objective considerations calling for differential
treatment. Such justifications are often asserted in
Europe and Latin America, noting that unequal situa-
tions call for unequal measures. But it is unacceptable
to use the history of a country or the social influence
of some major religions as justification in itself for
denying access to exemptions or funding to other
minority or less traditional groups as a method of con-
trol that impairs their ability to exercise the full range
of their right to freedom of religion or belief on equal
terms with other members of society.

1.7  Civil Effects of Religious Acts

(This section, which focused on the civil effects of reli-
gious marriage, has been eliminated due to publication
space constraints. It can be accessed as indicated in
note 1 above).
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1.8 Religious Education

The school system may be—and often is—a signifi-
cant instrument for the religious education of the youth
and therefore constitutes an important subject for anal-
ysis from the perspective of the relation between reli-
gion and the secular state. There are two main topics
that we should face here. One is the functioning and
legal status of private schools with a religious ethos,
for they are an effective way for religious communities
to disseminate their doctrines and educate their younger
members in their moral and religious values; indeed
some religious denominations, such as the Catholic
Church, have traditionally showed a strong interest in
ensuring the freedom of religious institutions to operate
their own schools. The other topic is whether religious
instruction should be provided in public schools, and if
so, whether this should be conducted as denomina-
tional or non-denominational religious instruction.
The diverse approaches of states to these two areas
reveal more generally their attitude towards the role of
religion in society vis-a-vis the state—and also towards
who is ultimately responsible for the education of the
youth: the society itself or state authorities.

1.8.1 Private Schools

Private schools, including those with a religious ethos
and run by religious institutions, are permitted to oper-
ate in almost all states, although their actual signifi-
cance within the educational landscape varies
considerably depending on the country. In some coun-
tries the presence of religious schools is very impor-
tant (e.g. the Netherlands, where approximately
two-thirds of the schools are in private hands, almost
always with a religious ethos). Indeed, the religious
presence can be even overwhelming, as is the case in
Ireland, where the vast majority of schools are Catholic,
controlled by ecclesiastical institutions, and integrated
within the state system. In other countries the percent-
age of private schools is substantial (e.g. Australia or
Spain, where they cover approximately one-third of
schools), and in some others it is insignificant—e.g.
Finland or Switzerland, where almost all schools are
public and private schools are looked at with a certain
distrust by many people, considering that they are not
as effective for the social integration of students. Some
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former communist countries have a predominantly
public conception of the school system. Thus, Ukraine
permits “‘spiritual educational centers”—which in
practice are run by churches—and grants them some
tax benefits, but studies in these centers are not offi-
cially approved by the state. In Kazakhstan, there is the
theoretical possibility of establishing private schools
but the government’s administrative restrictions deter-
mine that, in practice, all schools are public and state
controlled. The opposite occurs in Turkey, where the
system should be in theory almost entirely secular and
state controlled, but in practice many schools are run
by Muslim groups (religious minorities find doing so
much more difficult).

Very often the state recognition—and funding—of
private schools is subject to compliance with some
minimum educational standards aimed at guaranteeing
that education received in private and public schools
have a comparable quality.> Sometimes these stan-
dards include also respect for or promotion of certain
civic values that are considered particularly important
(Sweden). In any event, the big question with regard to
private education—especially religious schools—is
the funding granted by the state.

In some countries, funding of private schools has
been typically understood as incompatible with the
separation of state and religion (e.g. USA, Kazakhstan).
The assumption is that because such institutions tend
to be pervasively sectarian in practice, any substantial
support would inevitably support the religious instruc-
tion that they often provide to their students. In the
USA, however, the Supreme Court has allowed state
funding for other expenses, such as transportation of
students to parochial schools (Everson, 1947%) and
even state vouchers given by local authorities to par-
ents to cover the tuition of their children in public or
private schools, when the public funding is open to all
and is not aimed at supporting a particular sectarian
type of school (Zelman, 20029). In some countries,
such as Australia, the state has traditionally granted
generous funding for private religious schools.
However, this issue has recently become contentious,

% Thus, for instance, in Germany and Australia. In Japan, the
issue of the educational quality of private schools does not seem
to be an issue, for some religious schools enjoy a predominant
prestige in the country.

% Everson v. Board of Education, 330 U.S. 1 (1947).

%7 Zelman v. Simmons-Harris, 536 U.S. 639 (2002).
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and there is an ongoing debate about whether it is com-
patible with state neutrality and about which criteria
should be used to assure that public funding does not
discriminate against minorities.

In contrast, many European countries, whatever
their constitutional system of church-state relations is,
do not find that public funding of private schools is at
all incompatible with the secular nature of the state.
This attitude is grounded, on the one hand, on the right
of parents to have their children educated in accor-
dance with their religious or philosophical convictions;
and, on the other hand, on the understanding that edu-
cation is a public service that the state must control but
can be performed by state institutions or by private
institutions (religious or not). The result has been a
widespread system of state funding of private schools
in Europe, normally generous and sometimes on an
equal footing with public schools (e.g. the Netherlands,
Belgium, Sweden, Slovakia, and also Czech Republic
in the case of church schools). In some cases, private
religious schools have been integrated within the state
system and largely funded with public money, as in
Ireland or the United Kingdom, but churches have
been allowed to keep a relatively high degree of con-
trol over the operation of these schools.

In large parts of Europe, the real issue under discus-
sion often has been not whether private religious
schools should be publicly funded or not—this is taken
for granted—but rather what the conditions for eligi-
bility for public funding should be. The focus in these
debates has been on guaranteeing minimum quality
standards, on preventing private schools from becom-
ing in practice ghettos that isolate certain students
from the rest of society, and on prohibiting discrimina-
tory policies by school authorities on the ground of
religion or belief. These issues have also been dis-
cussed outside of Europe, with a variety of solutions.
Thus, for instance, with respect to student admission
policies, France and India forbid schools funded with
public money from rejecting students on the ground of
religion. In New Zealand private schools funded by the
state must reserve 5% of their admissions for students
not adhering to the school’s religious ethos. The
Netherlands have adopted a solution more favorable to
the school ethos, and religious schools can choose their
own policies of admission as far as they are applied in
a consistent manner. In Ireland, this issue is controver-
sial, and the traditional respect for the policies fol-
lowed by Catholic schools in the admission of students
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and the hiring of teachers is under revision, for many
consider it to be discriminatory in practice.

By and large, we can affirm that, with a few excep-
tions, the trend is to see private schools—including
those with a religious ethos—as a “normal” part of the
educational landscape of the country. Whether they
should be funded with public money is a different
question, whose answer sometimes depends on two
coordinates: on the one hand, the understanding of
state neutrality in religious matters; and on the other
hand, the notion of the state role in education and also
the very notion of public service. In general, an inclu-
sive concept of state neutrality, together with a reliance
on spontaneous societal channels to intervene in the
management of education and other public services,
tends to favor liberal funding of private schools, but
there are significant exceptions. For instance, France
does not have particular problems with the funding of
religious schools, while the United States does. In both
cases, their attitude is probably linked to their respec-
tive political histories: church-state relations in France
along the nineteenth century and the twentieth century
interpretation of the establishment clause by the
Supreme Court in the US. Once again, history proves
to be crucial to understand many of the solutions—and
apparent inconsistencies—adopted by different states
in their relations with religion.

1.8.2 Religious Instruction in Public
Schools

1.8.2.1 Denominational Religious Instruction

In many European countries there is denominational
religious instruction in public schools. France is one of
the few exceptions.® This is seen as a natural coopera-
tion of the state with churches and, even more impor-
tant, as a guarantee of the parents’ rights to determine
the religious and moral education of their children
(Finland stresses also that it is a right of the students).
For these reasons, the state recognizes the autonomy of
the relevant churches to select the teachers that are
qualified for this type of education and often pays for
the expenses this generates. Significant is the example

% However, there is religious confessional instruction organized
by public authorities in the region of Alsace-Moselle, which
did not join the separation system after it was returned to France
in 1918.
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of Ireland, where the government and the courts have
found public funding of religious education—and of
Catholic chaplaincies in schools—to be fully compat-
ible with the constitutional prohibition of endowment
of religion. Another common element is that denomi-
national religious instruction is normally understood
as voluntary, and must be requested by the students or
their parents. Some countries, such as Latvia, specifi-
cally require a written application. Ireland, where most
schools are in the hands of Catholic institutions, has
clearly affirmed the students’ right to refuse religious
instruction, although it does not seem easy to put into
practice. Exceptions to the voluntary character of
denominational religion courses in Europe are Greece,
where Orthodox religious instruction is provided as a
compulsory subject, although non-Orthodox students
are exempted; and Russia, where this matter is decen-
tralized but many regions have imposed mandatory
Orthodox religious instruction in public schools
(according to the Russian national report, approxi-
mately 70% of students in public schools receive
Orthodox religious instruction).

Out of these common features, there are a variety of
systems in Europe. For instance, some countries, such
as Hungary, do not include religious instruction as part
of the school curriculum, and in others, such as the
Netherlands, its inclusion in the curriculum or not
depends on local authorities. Finland, although includ-
ing these courses in the curriculum, emphasizes the
need to distinguish religious instruction from religious
practices or observance. Some countries not only
include confessional religious instruction in school
curricula but also make it mandatory for all schools to
offer some kind of religious instruction, although the
students—or their parents—are free to choose it or to
take alternative courses on secular ethics, civil educa-
tion or the like (e.g. Germany, Belgium, Slovakia,
Serbia). In some countries that have a concordat with
the Holy See, schools are obliged to provide Catholic
instruction, though students are always free to take it
or not. The offering of similar courses for other quali-
fied religions is not mandated but only possible upon
request of a minimum number of students (e.g. Italy,
Spain, Czech Republic, Malta).

Outside of Europe the panorama is more diverse
and, as one could expect, the states’ attitudes towards
religious instruction are heavily influenced by their
respective political or judicial history. For instance, the
United States is well known for excluding confessional
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religious education from public schools, considering
it incompatible with the judicial interpretation of the
constitutional establishment clause—although this
does not preclude the possibility of controversies with
respect to mandatory subjects with a potential doctri-
nal dimension, as the debate about creationism and
evolutionism in public schools demonstrates. In Latin
America religious denominational education is
excluded from public schools in those countries that
experienced anti-clerical political shifts at certain
points in their histories. This is the case in Mexico,
Uruguay and Argentina. In the latter country, religious
instruction was eliminated long ago by General Peron
at the national level, but it has been later reintroduced
by some provinces. In other countries where institu-
tional relations with the Catholic Church have a stron-
ger basis, a system similar to that of Germany or Spain
is followed (e.g. Colombia, Chile and Peru). In Africa,
Muslim education is mandatory in Northern Sudan,
even in Christian schools. In Asia, Japan and South
Korea exclude confessional education from public
schools. In South Korea, where students are not free to
choose their school but are assigned one by draw, the
courts have declared unconstitutional the expulsion of
a student from a Christian school who openly criti-
cized religious instruction. India prohibits denomina-
tional religious education when schools are totally
funded by the state but not when they are partly or not
funded at all, so long as the free consent of students to
this type of education is guaranteed. New Zealand per-
mits religious instruction in the school premises but
out of the school curriculum and teaching hours, with-
out economic aid from the state. In some other coun-
tries, as diverse as Switzerland, Brazil, Australia and
Canada, this matter has long been decentralized and
depends on the decision of regional or local authori-
ties, although the tendency is to allow some kind of
religious instruction upon request of the parents.

1.8.2.2 Non-denominational Religious
Education

In the last decades a different type of religious educa-
tion has been gaining momentum in various countries:
a neutral, non-denominational teaching that is nor-
mally conceived as an instrument to foster respect for
and understanding of religious pluralism—a need that
is increasingly felt in many contemporary societies.

A number of countries have introduced, or are in the
process of introducing this type of non-confessional
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teaching about religions with different profiles and
often not in competition, but in parallel, with confes-
sional religious instruction. This is the case in
Sweden and the Netherlands, for example, where
this teaching is mandatory and the law provides that
great care should be taken to ensure its real neutral-
ity and objectivity. In Switzerland and Australia the
tendency is the same, although the decision corre-
sponds to the regional authorities and the subject has
not always been imposed as compulsory for students.
In some provinces of Canada this education has been
introduced as a mandatory subject and has been
declared constitutional by the courts as far as it meets
certain specific requirements that guarantee its neu-
trality. In Estonia the subject has been included in
the school curricula as an elective. There have been
attempts to make it mandatory, but there is the fear
that it could lead in practice to the imposition of pre-
dominantly Christian views.® This is the situation in
Ukraine, where there is religious teaching that is nei-
ther strictly sectarian nor entirely neutral, for it is
focused on the basics of Christian values; however,
students are entitled to opt out. Kazakhstan is cur-
rently studying how to introduce this teaching in an
appropriate way. Japan and South Korea, strongly
opposed to sectarian religious instruction in public
schools, find neutral teaching about religion not
objectionable. Turkey imposes this subject as com-
pulsory in all public schools, and opt-outs are possi-
ble only for non-Muslim students (Muslims
constituting the vast majority). In practice, however,
the teaching is not neutral and there is a strong
emphasis on the doctrines of Sunni Islam to the det-
riment of other religions. For this reason, the
European Court of Human Rights declared this
teaching contrary to religious freedom since opt-outs
on religious grounds are not permitted.”

1.8.2.3 Practical Problems in the
Implementation of Religious
Education

The main problems of non-denominational religious

education are quite clear: it requires a high degree of

academic and moral qualification in teachers; and in

% This possibility was examined by the European Court of
Human Rights in Folgerg et al. v. Norway, June 29, 2007.

0Zengin v. Turkey, App. No. 1448/04 (ECtHR, 9 October 2007).
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addition, objectively, neutrality is very difficult to
achieve in this particularly sensitive area. An obvious
risk is that teaching about religion that in theory is
non-confessional becomes in practice indoctrination in
a certain religion or non-religious worldview, or is
used by governments for that purpose. This explains
why international organizations are promoting differ-
ent initiatives that serve as orientation to states inter-
ested in this type of education.”

Denominational religious education, from the per-
spective of the secular state, has generated controver-
sies around three particular points.

One is derived from the fact that, in some countries,
schools must offer confessional religion courses but,
as the acceptance of this teaching is voluntary for stu-
dents, those who decide not to take the courses are
bound to choose alternative subjects such as secular
ethics, civic education, comparative and neutral study
of religions, or the like. This approach has been criti-
cized from different angles. Some have argued that
including sectarian religious teaching in the school
curriculum unnecessarily forces non-religious students
to take some alternative courses that otherwise they
would not need. Other times the reasoning has gone in
the opposite direction: secular ethics or non-confes-
sional study of religions are important school subjects
that should not be just an alternative to confessional
religious instruction. On the contrary, they should be
mandatory for all students and sectarian religious
course should not be a cause for exemption. It has also
been argued that the need to opt out may imply in prac-
tice a certain stigmatization of students not attending
religion courses (this is the reason why Canadian
courts have declared Christian instruction in public
schools unconstitutional in Ontario, despite the fact
that parents were given the possibility of opting out’).
One way or an other, the aim of these arguments seems

"I See, for instance, the Toledo Guiding Principles on Teaching
about Religions and Beliefs, prepared by the OSCE/ODIHR
Advisory Council of Experts on Freedom of Religion or
Belief, Warsaw 2007, where the difficulties of this type of
religious education, together with detailed recommendations
to make it efficient and actually neutral, are well explained.
The text is available in http://www.osce.org/publications/
0dihr/2007/11/28314_993_en.pdf.

2The European Court of Human Rights has faced this type of
issues in Saniewski v. Poland (App. No. 40319/98, declared
inadmissible on 26 June 2001) and Grzelak v. Poland (App. No.
7710/01, Chamber Judgment of 15 June 2010).
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http://www.osce.org/publications/odihr/2007/11/28314_993_en.pdf
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to be the same: to take denominational religious edu-
cation out of school curricula (and out of state fund-
ing), in contradiction with the long established tradition
of many countries.

A second controversial point is the guarantee of
equal rights to religious minorities. Usually, the orga-
nization of religion courses is attentive to the students
that are members of major or at least traditional reli-
gions, while minority religions are often neglected.
This is, no doubt, an important issue, as is everything
related to the implementation of the principle of equal-
ity in the area of fundamental rights. However, the
predictable difficulties to extend this system of reli-
gious instruction to religious minorities have been
sometimes used to undermine the legitimacy of the
system as applied to religious majorities and to pro-
pose its elimination. This is perhaps more difficult to
understand, especially considering that, as indicated
above, religion courses are designed not only to sat-
isfy the wishes of religious communities but also to
ensure the fundamental right of parents to decide on
the religious education of their children. The propor-
tionate extension to minorities of the benefits that
many states grant to major religions is one of the chal-
lenges that the secular state must face, and the solu-
tion does not seem to be their elimination for all.
There are of course practical or even technical diffi-
culties in the implementation of equality, but often it
is just a matter of political will.

The third controversial point generated by denomi-
national religious instruction has been the selection of
the persons that are qualified to teach religion courses,
especially in those countries where teachers are hired
and paid by the state. Typically the relevant religious
communities are recognized as having the competence
to assess the qualification of teachers. Normally the
religious authorities grant permits to a number of per-
sons, according to specific and well-described aca-
demic criteria, and then schools may choose among
them. In Spain some problems have been raised when
teachers have had their ecclesiastical permit withdrawn
not because of lack of academic qualification but
because they engaged in public behavior contrary to
the moral principles of the Catholic Church. The
Constitutional Court has supported the position of the
Catholic bishops, holding that only they are competent
to say who can teach religion on behalf of the Catholic
Church and recognizing that publicly known immoral
conduct may have a negative educational impact on
students, which only the ecclesiastical authorities are
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in a position to evaluate.”™ Certainly, it seems difficult
to see how to take a different stance without impairing
religious autonomy, particularly in the case of churches
with a clear hierarchical structure.

1.9  Religious Symbols in Public Places

One of the major areas where the difference between
secularity and secularism has been evident in various
legal systems around the world is in attitudes toward reli-
gious symbols in public space. Key debates have focused
on the wearing of attire that has religious significance,
the display of religious symbols such as the crucifix in
schools and other public buildings, and the permissibility
of symbolic displays and monuments in public settings.

1.9.1 Religious Attire

Probably the most controversial of these issues has
centered on the right to wear Islamic head coverings. A
challenge to Turkish regulations banning headscarves
in public universities ultimately reached the European
Court of Human Rights, where a grand chamber in a
controversial decision held that the ban did not violate
the right to freedom of religion or belief.”* A subse-
quent case sustained expulsion of a Muslim girl from a
French public school for failing to participate in physi-
cal education classes without a headscarf.” The Court’s
judgments in these cases determined that the relevant
states had not exceeded their margin of appreciation,
in part because of the importance of secularism (/aicité)
in the legal systems of Turkey and France.

While this issue was significant in some of the
countries covered by national reports, it was not a
major issue for most. Several indicated that their citi-
zens were free to wear religious symbols if they so
desired.”® A number of countries noted that both

" See the Constitutional Court decisions 38/2007, of 15 February
2007; and 80/2007, of 19 April 2007; but see, decision 51/2011
of 14 April 2011 (going in the opposite direction).

"Sahin v. Turkey, App. No. 44774/98 (ECtHR (Grand Chamber),
10 November 2005).

"> Dogru v. France, App. No. 27058/05 (ECtHR, 4 December 2008).

76 Andorra XI; Chile IV.C; Colombia XI; Estonia IX; Peru X;
Philippines XI; Russia XI; Ukraine XI; Uruguay XII. The same
would be true in the United States today, although there have
been cases striking down older laws targeting Catholic nuns and
priests that imposed constraints on the wearing of religious garb
in school settings.
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students and teachers may wear religious garb.”
A number noted that restrictions in this area would be
viewed as measures inconsistent with religious free-
dom.”™ The Czech reporter mentioned that in fact,
Muslim headscarves were no different than head
coverings routinely worn by Czech women in the
countryside. The Israel report indicated that his coun-
try had no restrictions in this area, and that religious
head coverings were a “normal part of the landscape.”
The Netherlands reporter commented that “Dutch neu-
trality in the public domain is not interpreted such that
the public domain should be void of any religious
expression. On the contrary, the plurality of religious
expressions is respected.” In a similar vein, the Italian
report indicated that laicita as understood in Italy
allows wearing of religious symbols in schools, hospi-
tals, public offices and by public employees, and that
Italy respects the signs and symbols of all religions.

A number of other countries respect the right of
individuals to wear religious symbols, but emphasize
that there are limits. Thus, the Finnish national report
indicated that individuals are free to wear religious
symbols except where doing so might constitute a haz-
ard to safety or might injure the religious feelings of
others. Similarly, Sweden has no rules against wearing
religious garb in public, and indeed, doing so would be
protected by religious freedom norms under Swedish
law. However, in educational settings, restrictions may
be imposed where necessary to avert threats to the order
and security of the school, or where allowing the cloth-
ing would impair the pedagogic mission of the school.

In short, there is an array of responses to the issues
of wearing religious symbols. Of course, many of the
countries that see no difficulty in accommodating
Muslim headgear do not face concerns with the rise of
political Islam that have triggered concerns elsewhere.
Moreover, some are countries with strong identification
with prevailing religions that might be sympathetic to
the use of religious symbols in their own traditions.
Nonetheless, the fact that wearing of religious headgear
is so easily accommodated in many countries raises
questions about the necessity of bans, even in the public
settings where such bans typically apply. It is not clear
that wearing the headscarf would be as likely to become
a political statement if secularism’s bans would be
replaced by secularity’s accommodations.

77 Australia X; Italy VIII; Netherlands XVI.
8 Czech Republic XI; Sweden XI.

25

1.9.2 Display of Religious Symbols
in Public Settings

As noted by Malta’s national report, many European
countries where display of crucifixes or other religious
symbols is common were at the time of this writing
“awaiting the grand chamber decision in Lautsi,” then
pending before the European Court of Human Rights.
The Grand Chamber rejected the Court’s previous rul-
ing that requiring the display of crucifixes in Italian pub-
lic schools violated the rights of Italian pupils and their
parents to freedom of religion or belief.” The Italian
national report indicated that the crucifix case had
become the center of “a lively debate around the preser-
vation of Italian identity.” The validity and constitutional
legitimacy of the decrees mandating crucifixes in the
classroom, which date back to the fascist era, were dis-
puted. Some argued that the display of crucifixes is
inconsistent with the notion of laicita and its commit-
ment to cultural and religious pluralism. But this was
reported to be a minority view, both among legal schol-
ars and the Italian populace. The majority view, holding
that laicita should be able to acknowledge and give
“constitutional relevance to the Catholic cultural tradition
of the country,” was ultimately vindicated by the
European Court, following the reasoning of some Italian
courts that “the crucifix represents a sign of national
identity and cannot be considered a threat to freedom of
conscience: on the contrary, it allows all children, and
especially the extra-communitarian ones, to perceive the
values of tolerance written into the constitution.”

The issue of public display of religious symbols is
arguably more difficult because the choice to make a
public display is by definition a public choice, whereas
clothing decisions always have an individual choice
element. At the same time, however, a decision not to
display or to discontinue a display that has been cus-
tomary risks offending majority groups in the popula-
tion. It may be the case (and indeed is likely) that every
possible public decision will appear non-neutral to
some portion of the citizenry.

In part because of Russia’s distinctive history over
the past century, and its importance both as a center
of Christian Orthodoxy and as a center of atheism,
the Russian experience has some unique features.

" Lautsi v. Italy, App. No. 30814/06 (ECtHR, 3 November 2009),
reversed by; the Grand Chamber opinion of 18 March 2011.
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Apparently, there is no law governing the use of
institutional symbols. There are in fact a large number
of religious symbols in public space, but this is not nec-
essarily the sign of a confessional state. Constitutional
guarantees of the separation of church and state in
Russia do not need to be understood as requiring a
separation in social life. At the same time, there is a
concern in Russia about the increasing clericalization
of public institutions.

1.9.2.1 Monuments and Temporary Displays
Regulation of monuments is challenging because of
the interface of history—acknowledging and memori-
alizing particularly significant moments, persons and
ideas—and religious life. Erection of a monument can
be simultaneously a reminder of secular history and
values and assertion of religious values as well.
Installing a new monument may stir political sensitivi-
ties, but once one has been in place for a substantial
period of time, the controversy may fade.

Many if not most countries maintain landmark reg-
isters, and not surprisingly, churches are often desig-
nated as protected landmarks. Armenia, for example,
noted that there are many monuments and historic
buildings which are under state protection. One of the
challenges in this area is that historic preservationists
typically want to maintain structures exactly as they
have always been, but religious usage may change.
Alters may need to be repositioned to correspond to
new forms of worship; the population center of a
church may change, so that the church may wish to
move to a new location; and so forth. As important as
the state’s interest in protecting history is, it is hard to
say that it overrides the value of protecting the reli-
gious freedom of the community that gave rise to the
history in the first place.

Over the past few years, the United States has seen
recurrent controversies over monuments inscribed
with the Ten Commandments. The United States report
draws attention to two cases about such monuments
that were decided in opposite ways.* A key difference
lies in whether a monument is merely acknowledging
and memorializing history, or whether there is a sub-
text aimed at imposing a particular religious point of
view. If the latter is the case, the monument lacks a
secular purpose and cannot withstand establishment

80United States 1I.
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clause scrutiny. One of the dilemmas is that the effort
to show that the monument is primarily secular may
lead those defending the monument to water down the
religious values that they wish to memorialize. As with
the other symbol cases, the deeper question is whether
notions of state neutrality and separation of church and
state can be read in a way that leaves more room to
accept authentic religiosity without empowering it to
impose itself on others.

1.10 Freedom of Expression and
Offenses Against Religion

One of the most sensitive issues in the relationship
between religion and secular states concerns treat-
ment of offensive expression targeting religion and
religious sensitivities. The Danish cartoons contro-
versy in 2005 helped sensitize the rest of the world to
the fact that for a variety of reasons, including reli-
giously grounded taboos on pictorial depictions of the
Prophet Mohammed, Muslims have much higher sen-
sitivities regarding offensive speech and insults con-
cerning their religion.®! But of course, Muslims are
not alone in having sensitivities in this area.

Beginning in 1999, and in every year since, the
Organization of the Islamic Conference (“OIC”) has
drafted and secured passage of resolutions addressing
“defamation of religion” in United Nations settings.
These resolutions were first passed in the U.N. Human
Rights Commission, and subsequently in the U.N.
Human Rights Council. In large part because of the
visibility given the issue by the Danish cartoons con-
troversy, the General Assembly began considering the
issuein,and has passed aresolution entitled “Combating
Defamation of Religions” in each year since—albeit
with declining majorities in most years.

Broad defamation laws, particularly criminal ones,
have come under extreme criticism in recent years
from a very broad array of U.N. and regional human
rights leaders. For example, in December 2008, the
four freedom of expression rapporteurs of the U.N.,
the Organization for Security and Cooperation in
Europe (OSCE), the Organization of the American
States (OAS), and the African Commission on Human

8 For an excellent analysis of this controversy, see Jytte Klausen,
The Cartoons That Shook the World (New Haven: Yale University
Press, 2009).
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and Peoples’ Rights (ACHPR) issued a joint statement
urging international organizations to stop supporting
the idea of defamation of religions because “it does not
accord with international standards accepted by plural-
istic and free societies. . . Restrictions on freedom of
expression to prevent intolerance should be limited in
scope to advocacy of national, racial or religious hatred
that constitutes incitement to discrimination, hostility
or violence.”®

Many countries continue to have blasphemy, heresy
and apostasy legislation on the books. As recently as
April 2010, the Indonesian Constitutional Court
rejected challenges to Indonesia’s blasphemy and her-
esy law, although the Court did recognize that the
legislation in question needed reform. In many coun-
tries, however, while such legislation is still extant, it is
seldom applied. In Canada, in a 1990 case involving
holocaust denial, the Supreme Court upheld, by a nar-
row majority of 4-3, the constitutionality of Section
319(2) of Canada’s criminal code, which aimed at
suppressing the willful promotion of hatred against
identifiable groups. In contrast, a number of countries
have repealed earlier blasphemy legislation. Hungary
repealed this legislation during its communist era. The
United Kingdom abrogated the common law crime of
blasphemy in 2008. The trend is clearly toward replac-
ing blasphemy legislation, which typically protects
injury only to the dominant religion in a country, with
hate speech legislation that covers insults to any reli-
gion, ethnic, or racial group, but is narrowly crafted to
minimize adverse impacts on freedom of speech.

For those who have shifted from blasphemy-type
legislation to hate speech, a number of techniques are
evident to minimize adverse impacts on freedom of
expression. Thus, the Czech legislation qualifies the
notion of hate speech by stressing that the speech in
question must be extreme. In Canada, the fact that
statements were made in the course of private conver-
sations or that statements were made in good faith to
advance an opinion on a religious subject has been

8 Joint Declaration on Defamation of Religions and Anti-
Terrorism and Anti-Extremism Legislation, Frank La Rue, UN
Special Rapporteur on Freedom of Opinion and Expression,
Miklos Haraszti, OSCE Representative on Freedom of the
Media, Catalina Botero, OAS Special Rapporteur on Freedom
of Expression, and Faith Pansy Tlakula, ACHPR Special
Rapporteur on Freedom of Expression, page 2 (10 December
2008), available online at http://www.osce.org/documents/
rfm/2008/12/35705_en.pdf.
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recognized as a defense. Also, hatred convictions can
be obtained only if the state can prove beyond a rea-
sonable doubt that the accused willfully promoted
hatred against a group identifiable by color, race, reli-
gion or ethnic origin, where the promotion of hatred
means that individuals are to be “despised, scorned,
denied respect and made subject to ill-treatment on
the basis of group affiliation.” Stringent standards of
mens rea, requiring intent, are necessary. Strict intent
requirements are necessary under many hate speech
provisions. Another approach is suggested by the
Philippines, which makes it clear that mere criticisms
of other religions cannot be regulated by a board
charged with regulating television content.

In general, one can discern a shift toward both secu-
larity and secularism in the trends evident in this field.
On the one hand, there is a clear shift, in line with sec-
ularism, away from older blasphemy legislation. On
the other hand, continued protection of hate speech
against religious targets, the broadening of such legis-
lation to cover all and not just dominant groups, and
the efforts to draw the balance of such legislation more
carefully to protect freedom of expression (including
religious expression), all signal efforts to communicate
that efforts will be made to protect the religious (and
belief) sensitivities of all members of society.

1.11  Conclusion

In general, the national reports suggest that there is
remarkable diversity in the configuration of religion-
state relations around the world, even within regional
blocs. This appears to be the natural consequence of the
fact that religion, religious pluralism, and experience at
the religion-state interface is embedded in the distinc-
tive history of each country. Every country faces ten-
sions in this area, and each has reached its own
equilibrium position—a position which tends to shift
over time in response to particular incidents, argumenta-
tion within the country, concerns about identity politics,
and efforts to more effectively protect human rights.

If we accept that religious pluralism is a positive
reality, or at least a reality that is unavoidably present
in every country that we know, it seems reasonable to
propose that constitutional and legal provisions should
guarantee certain minimum standards of protection of
freedom of religion or belief, in line with existing stan-
dards that most countries have accepted.


http://www.osce.org/documents/rfm/2008/12/35705_en.pdf
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There is a tendency to speak of the idea of a “secular
state” as thought this term has a univocal meaning. In
fact, however, practice tends to be the result of histori-
cal circumstances that are different in different coun-
tries. In many cases, secular states were born in the
course of rebellion against the hold that major religions
had on society, and these historical experiences have
shaped their view of the secular state and the need
to protect it against dominant religions in the past, just
as the effort to implement human rights norms has
affected more recent history. This has often led to sys-
tems characterized by what we have termed secularism
or laicité. On the other hand, experience in other coun-
tries has taken the need to deal with existing pluralism
as the starting point. This has been more likely to gen-
erate systems we have described in terms of secularity.
Because of differences of historical experience, we can
hardly expect logical internal coherence when we
apply the notion of the secular state in different areas.
States that may appear the same from the perspective
of the great constitutional principles may adopt rather
different interpretations of their constitutional ideas as
they apply them in concrete areas. This is not necessar-
ily a negative, but confirms the famous saying from
Justice Oliver Wendell Holmes, that the life of the law
has not been logic but experience.

It is worth noting, however, that sociological shifts
evident around the world indicate that pluralism is

J. Martinez-Torrén and W.C. Durham, Jr.

growing everywhere. This may suggest that there is a
need to shift focus from defending the secular state
against religion to finding ways to secure peaceful
coexistence of the many religions that are found in
every society. Protection of freedom of religion or
belief has long been a powerful tool to that end. This
needs to be taken into account in dealing with pressing
contemporary issues about how to handle the influx of
immigrants in various parts of the world. Sensitivity to
accompanying religious differences can substantially
reduce tensions in this area.

There is also a need to recognize that the idea of the
secular state should not be thought of as an end in itself,
but as an instrumental means toward the creation of
states that can help those holding different world-
views—even deeply divided ones—to find peaceful
ways to live together. In an often quoted phrase from
the European Court of Human Rights’ decision in Serif
v. Greece,® although it is true “that tension is created in
situations where a religious any other community
becomes divided, it considers that this is one of the
unavoidable consequences of pluralism. The role of the
authorities in such circumstances is not to remove the
cause of tension by eliminating pluralism, but to ensure
that the competing groups tolerate each other . . ..” In
achieving this objective, there is much to be said for
reinterpreting the ideal of the secular state in terms of
secularity, rather than secularism.

 App. No. 38178/97 (ECtHR, 14 December 1999), § 53.



Complexity of Transnational

Sources'

Silvia Ferreri

2.1 The Subject

The title assigned to the IC session on Comparative
Law and Unification of laws (Droit comparé et unifi-
cation du droit) at first seemed rather enigmatic, a very
broad topic, with great potential for development in a
variety of directions, and suggesting many different
lines of research. I had been informed that the reports
to be collected by me concerned the “Complexity of
Transnational Sources/Complexité des sources trans-
nationales:” without an explanatory subtitle this could
mean several different things and I had to make up my
mind about the approach to take in such a broad field
of investigation. I needed to define a line to propose to
our reporters: the problem crosses borders between the
competences of different disciplines such as Conflict
of Laws/Private International Law (including proce-
dural issues such as enforcement of foreign judg-
ments), International Law (treaty law), European
Union law, Uniformation of the Law and Private Law,
to name but a few.

Indeed, the Austrian Reporter points out that conflict
of laws aspects are sometimes underestimated since
... Private International Law is still regarded by prac-
tice and in legal education as a special branch, which
only touches upon some cases. Further, Private
International Law is conceived as a difficult branch of
law, which is true, and where there is a high degree of

'T.C. La complexité des sources transnationales.

Silvia Ferreri (><)

Dipartimento di Scienze Giuridiche, University of Turin,
Turin, Italy

e-mail: silvia.ferreri @unito.it

uncertainty as to what interests — party autonomy versus
fundamental rights — ought to prevail, which is under-
standable.”” One factor contributing to the complexity is
the increasing existence of mandatory rules: the mecha-
nisms of conflict of laws are complicated by the inter-
play between both locally and internationally mandatory
rules.* Some observers also emphasize the increasing
number of provisions on conflict of laws that are incor-
porated in instruments concerning the substantive
aspects of an issue: control over changes in conflict of
laws questions is lost in a plethora of specific docu-
ments that omit to harmonize their solutions with trea-
ties of wider scope, such as the Rome Convention of
1980 on the law applicable to contractual obligations
(now European regulation Rome I).*

2B. Verschraegen, Austrian report.

3B. Verschraegen, quoted above, and Jan Smits, Netherlands’
report (“courts often have to find their way in a complex web of
rules on conflict of laws, international conventions on the law
applicable to transnational relationships, domestic rules of a
mandatory character limiting or affecting the applicability of
international provisions, and a large variety of private codes of
conduct ...”). Indeed mandatory rules may prevent the applica-
tion of uniform acts, if they are deemed in conflict with policies
that are qualified as “mandatory”: see, for example, Kazuaki
Sono, “The Rise of Anational Contract in the Age of
Globalization,” Tulane Law Review 75 (2001): 1185 ff.

*E.-M. Kieninger, K. Linhart, German Report (reference to O.
Remien, “Einheit, Mehrstufigkeit und Flexibilitdt im europdis-
chen Privat- und Wirtschaftsrecht,” RabelsZ 62 (1998): 627, at p.
633: the author argues the need to “coordinate single conflict of
laws provisions within substantive legal instruments with pre-
existing sources of conflict of laws, such as e.g. bringing provi-
sions in EU directives in line with the — at the time — Rome
Convention of 1980); E. M. Kieninger, “Der grenziiberschreit-
ende Verbrauchvertrag zwischen Richtilinienkollisionsrecht und

K.B. Brown and D.V. Snyder (eds.), General Reports of the XVIIIth Congress of the International Academy 29
of Comparative Law/Rapports Généraux du XVIIIeme Congres de I’Académie Internationale de Droit Comparé,
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The research project was organized on the basis of
national affiliation: a solution that may seem paradoxical
since we were invited to reflect on “transnational” data,
as was pointed out by our Canadian reporters who argued
that there was a contradiction in looking at sources act-
ing across borders from a perspective within national
boundaries.’ However the traditional academic approach
is based on contributions by observers residing in differ-
ent States, and that is the starting point,® although we
also had the opportunity to read responses by some insti-
tutional actors such as UNCITRAL’ and OHADA,?
working at international or supranational level.’

We are thus in a position to benefit also from the
views of lawyers involved in projects aiming to limit

Rome I-Verordnung,” in Die richtige Ordnung, Festschrift fiir
Jan Kropholler (2008), 499. The German reporters also point to
the specific experience of R. Wagner who acted as Head of the
Department of Private International Law at the German Justice
Ministry (“Die Haager Konferenz fiir Internationales Privatrecht
zehn Jahre nach der Vergemeinschaftung der Gesetzgebung-
skomptenz in der justiziellen Zusammenarbeit in Zivilsachen,”
RabelsZ 73 (2009): 215 ff.): the increase in competences of the
EU has affected the individual States’ capacity to participate (in
some fields) in negotiations taking place within the Hague
Conference.

SH. Dedek, A. Carbone, “Transnational law, however, is, even
and particularly in a private law context, by its definition
“beyond”, some might even say “after” or “without,” the state.
Does it make sense to approach through a national lens a dis-
course whose subject is, by its very nature, meta-jurisdictional ?”:
see Canadian report.

® The reports submitted were presented by: 14 AFRICAN
Member States of the OHADA, summarized by S. Mancuso
(University of Macau; Centre for African Laws and Society,
Xiangtan University); AUSTRIA (Bea Verschraegen, Law
Faculty of the University of Vienna); CANADA (H. Dedek, A.
Carbone, Faculty of Law, McGill University, Montreal);
GERMANY (E. Kieninger and K. Linhart, Wiirzburg);
HUNGARY (G. Suto Burger); JAPAN (Tetsuo Morishita, Sophia
University, Tokyo); NETHERLANDS (J. M. Smits, Tilburg
University); PORTUGAL (L. de Lima Pinheiro, University of
Lisbon); SERBIA (J. Perovic, University of Belgrade, Faculty of
Economics); SPAIN (G. Garcia Cantero, Zaragoza University);
SWITZERLAND (A. Fotschl, Swiss Institute of Comparative
Law, Lausanne); USA (W. Ewald, University of Pennsylvania
Law School); VENEZUELA (Z. Marin).

"UNCITRAL, report by Luca Castellani.
$OHADA, report by Salvatore Mancuso.

°“Supranational” may be appropriately used to indicate aggrega-
tions of States where the power to legislate in some matters is
delegated to specific institutions and a central court is empow-
ered to interpret the normative instruments adopted within this
framework and to deliver judgments that are enforceable in the
member States (as is the case with the EU).

S. Ferreri

diversity, and to increase coordination and simplifica-
tion of the law at international level.

I should add that investigating the response of local
judges and practitioners to these issues seemed to make
sense since ‘“‘judges still swear to observe their consti-
tution and State’s legislation,” as I was once told by a
French colleague who was presenting the response of
legal practitioners regarding “transnational” issues.
Taking account of the views of legal practitioners
touches, then, on a sensitive point.

Our Canadian reporters in the end also agreed to an
investigation of the subject based on national reports:
after all “globalization cannot exist without the state.””!°

2.2  Scope of Project

I started my investigation by first excluding one aspect:
I thought it would not be very productive or useful to
cover once more an area which we had already investi-
gated in relation to our Utrecht congress (Contract
with no governing law in private international and
non-State law): in 2006 we had been invited to reflect
on the effectiveness of “non-State law”, that is, on
sources of law that are not supported by the coercive
power of the State.

A number of reporters on that occasion explained
what weight would be given in their legal systems to
International Restatements of Legal Principles in the
field of contract law such as UNIDROIT or PECL com-
pilations, collections of rules drawn from cross-border
commercial practice, to INCOTERMS, model con-
tracts, usages of international trade such as those set out
in the Uniform Customs and Practice for Documentary
Credits (UCP), and to guidelines drawn up by multina-
tional corporations.

In Utrecht we had already noted the fact that the
classical range of normative tools traditionally man-
aged by lawyers was not limited to legislation or
case-law enforced by the State, but that many more
means were available to govern transactions thanks to
the work of bodies such as the International Chamber
of Commerce, UNCITRAL, UNIDROIT, and FIDIC:

10 Quotation of Harry W. Arthurs (Toronto, Ontario) (Harry W.
Arthurs, “Globalization of the Mind: Canadian Elites and the
Restructuring of Legal Fields,” Canadian Journal of Law &
Society 12 (1997): 219 at 221): with Roderick A. Macdonald
(teaching in Montreal, Quebec) mentioned as one of the Canadian
“pioneers of legal pluralism theory.”
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their influence being more obvious where arbitration
proceedings are involved rather than the state courts’
jurisdiction since state judges exhibit a higher level
of caution, of reserve, towards normative products
not implemented by the State.

In the meantime the EU has also implemented a
scheme to explore the possibility of codifying the
European law of contract: if not immediately, at least
in the future through the controversial “tool box” of
the Common frame of reference (DCFR). This fact
adds a further element to the plan to move, in some
areas, from the State level of legislation to a higher
level, be it regional, international or transnational."
We are not now in a position to foresee what will be the
final result of this project because it is meeting with
some resistance and concerns expressed by even the
more open-minded observers.'?

Obviously we do not imply that the field of lex mer-
catoria is outdated: it continues to be relevant and
important.

The reporter from Japan mentioned that in his
country a study in “soft law” was recently carried out
on “norms that, although not part of the formal law
provided by the state and whose enforceability is not
guaranteed in the courts, are perceived by both state
and private parties as having some binding force and
are, in fact, obeyed.”"* The study resulted in a 5-volume
publication, including one book specifically dedicated
to “Soft Law on International Issues.”

! Jan Smits, reporting on the subject from the Netherlands, com-
ments on this point by referring to the fact that “The Dutch gov-
ernment supports the use of this DCFR as a non-binding
instrument to make existing directives more consistent, but does
not regard it as a step towards a European Civil Code”: we learn
this in a letter sent by “the Dutch Minister of Justice ... after
Parliament raised questions about an article in a Dutch newspa-
per”, claiming that the European Commission was trying to
introduce a European Civil Code “through the backdoor”.

12Jan Smits acutely observes that even a codification of European
contract law would not resolve the problem of fragmentation in
Europe since “even if the European competence to introduce a
binding European Civil Code existed, this would not end the
present fragmentation ... One only needs to think of closely con-
nected areas of procedural and administrative law (that will
remain national) and competition law (that is largely European),
leaving aside that a European Civil Code in whatever form will
probably not contain rules on immovable property, family law
and the law of succession”.

13 See “Summary of the Project” by Nobuhiro Nakayama avail-
able at http://www.j.u-tokyo.ac.jp/coelaw/: Japan report by Tetsuo
Morishita, footnote 10.
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Thus, although all the concerns expressed in a well-
known article by Lord Mustill in the late 1980s'* may
not have been resolved, in fact the field of lex mercato-
ria and soft law continues to grow.

Rather than reconsidering and updating the ques-
tion of how the State’s rules can be integrated by para-
digms created outside the classical fora of legislative
production, it seemed more productive to turn the focus
of our investigation to the difficulties that lawyers
belonging to a specific national legal system meet
when they have to deal with such multilayered norma-
tive material. This pragmatic level of observation,
rather than the classical theoretical approach, shall be
my starting point.

It is no easy task to find a path through local conflict
of law rules, the foreign law identified by those rules,
and the special instruments overriding that legislation
because of some international undertaking stipulated
by the State of renvoi, especially if there is a need to
interpret the international instrument in the light of the
specific case-law of the State involved. This case-law
is usually accessible only in the local language, not the
same as the language of the judge involved with the
original case that started the whole machinery off."

If we turn our minds back a number of years, for
instance, to consider the UNIDROIT Congress of Rome
in 1987 on International Uniform Law in Practice
(Oceana 1988) it is obvious that progress has certainly
been made. Today any legal practitioner, even a solo
practitioner working in a small State mostly with domes-
tic litigation, is aware that the relationship between law
and State is looser than in the past. It is clear to all that
in e-commerce any electronic transaction that may occur
from any ordinary personal computer is rather loosely
bound by the national law; other sources of law become
relevant. Even the more conservative, traditional lawyers
must accept the obvious fact that national legislations
are permeable to other sources of law. Not only because

4Lord Justice Michael Mustill, “The New Law Mercatoria: The
First Twenty-Five Years,” Journal of International Arbitration

(1988): 86.

15 Martin Wolff once famously said “a conscientious judge will
be glad if the rules of Private International Law allow him to
apply the law of his own country ... Even if he knows the for-
eign language he is never sure that his interpretation of, say, a
foreign code is correct ... He is acting as a judge, but he knows
no more and often less about the foreign law than first-year stu-
dents in the country in question”: Martin Wolff, Private
International Law (Oxford: Clarendon, 1950), 17-18.
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of our growing inclination to globe-trotting (attending
congresses in Utrecht, then in Washington, and further
afield; producing and buying products globally),'s but
also because many relationships occur in an “unsubstan-
tial” way, in a meta-physical area, not really attached to
any place in particular. The internet explosion has cer-
tainly encouraged transactions detached from any local
law.!” A certain porosity in national systems of law is
undeniable.

It may still be true that “the legal profession, typical
of most professions, is most comfortable with and
inclines towards the familiar ... (and) faced with the
option of drafting clients’ contractual obligations with
reference to existing and long-established domestic
law, the practitioner will choose to shun the applica-
tion of a novel uniform law ... if at all possible.”!®

There is evidence of this attitude in the national
reports. The Canadian report indicates that “... the
treatment and application of the CISG in Canadian
courts has been lamentable, the courts always deferring
back to a homeward trend. It has either been the case
that the CISG has been overlooked altogether, or that,
when it has been considered, it has been interpreted in

16 A Canadian judge of the Supreme Court of Canada (Justice
La Forest), speaking about enforcement of foreign judgments is
quoted saying: “Modern means of travel and communications
have made many ... nineteenth century concerns appear parochial.
The business community operates in a world economy and we
correctly speak of a world community even in the face of decen-
tralized political and legal power. Accommodating the flow of
wealth, skills and people across state lines has now become imper-
ative. Under these circumstances, our approach to the recognition
and enforcement of foreign judgments would appear ripe for reap-
praisal” (in Morguard Investments Ltd. v. De Savoye [1990] 3
S.C.R. 1077 (at pp.1095-1096), 76 D.L.R. (4th) 256, quoted by
Dedek and Carbone). This opening towards complexity may seem
just a little overstated — Lord Denning would say the “heroics” of
this statement might seem disproportionate — considering “that the
judgment did not deal with an international, but with an inter-pro-
vincial conflict, the enforcement of an Alberta judgment in British
Columbia.” But we also learn that “La Forest’s call for the accep-
tance of a “world community” and a more cosmopolitan under-
standing of the law ... [was] later repeated in different contexts.”
7 A. Fischer-Lescano, G. Teubner, “Regime-Collisions: The
Vain Search for Legal Unity in the Fragmentation of Global
Law,” Michigan Journal of International Law 25 (2004): 999 ff.
8 available on line at: http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=873908

18J. P. Carter, The Experience of the Legal Profession, in
UNIDROIT, International Uniform Law in Practice, proceed-
ings of the 3rd Congress on Private Law held by UNIDROIT,
Rome (September 1987) (Dobbs Ferry, NY: Oceana, 1988), 411
ff. (at 415).

light of common law principles, thus undermining the
international character and goal of uniformity the
Convention seeks to achieve”" (“a homeward trend” is
what John Honnold diagnosed some years ago®). The
Serbian report,?' the reports from Hungary,” from
Portugal,” and from Venezuela® all agree that the

1 Canadian Report: “In the case of the CISG, judges have not
only been eschewing complexity; they might not even be aware
of it. If any positive changes in Canadian CISG jurisprudence
are to take place, there must be an increase in awareness of the
Convention among both counsel and judges”.

2 Honnold, Documentary History of the Uniform law for the
International Sale of Goods, 1989; ID., “The Sales Convention
in Action—Uniform International Words: Uniform Application?,”
Journal of Law and Commerce 8 (1988): 207 (at the Symposium
organized by the University of Pittsburgh School of Law for
entry into force of the CISG in 1988).

2l Serbian Report (J. Perovic) “Although the application of the
CISG as a ratified international convention has the priority over
national laws, the courts of Serbia are not very familiar with its
application even in simple cases of direct application specified
in article 1.1.a CISG. Generally speaking, the first instance
courts in most cases do not apply the CISG at all; instead, the
judges determine the applicable law by virtue of the rules of
private international law which usually means the application of
Serbian substantive law under which they consider the Serbian
Code on Obligations and not the CISG, although all the condi-
tions for the application of the CISG are met. On the other hand,
in the appeal proceedings the High Commercial Court expressed
different views regarding the application of the CISG. ...
Contrary to the regular court practice, the CISG is well known
and widely implemented in the Serbian arbitration practice”.

2 @G. Suto Burger (pp. 7-8): according to “one of the most well
known handbooks « in the Hungarian judicial practice unfortu-
nately, there are cases where the court forgot about the obvious
duty to apply the CISG (Legf. B. Pf. Ill. 20.998/1995.) In a dis-
pute over a sale and purchase agreement between a Hungarian
and an Austrian party the court applied the rules of the Austrian
ABGB at a time when the CISG has already entered into force in
both Hungary (January 1st, 1988) and Austria (January Ist,
1989) » ... There are some problems with the wording of the
cases. The Metropolitan Court of Appeals issued a decision stat-
ing “Because both Germany and Hungary have ratified the
CISG, based on the conflict of laws rules, German law is appli-
cable”. After this misleading explanation, the court applied the
CISG in the given dispute.”

2 Portugal report, Luis de Lima Pinheiro: “when interpreting
and filling gaps of international sources the Portuguese courts
resort normally to domestic law instead of following the criteria
applicable to the interpretation and filling of gaps of interna-
tional conventions. Instead of aiming to a uniform interpretation
and gap filling, through an autonomous interpretation and the
resort to the principles underlying the rules of the convention,
they simply apply the rules of internal source”.

2 Venezuelan Report (Zhandra Marin, answer to question 8)
“Venezuelan judges do not have much training or knowledge in
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binding nature of the Vienna convention is still under-
estimated in court practice. In choosing between the
option of treading traditional paths, well-known to the
local lawyer, and engaging in applying international
instruments (some even 20 years old), the appeal of the
well-worn route is still strong.”® In Germany, E. Jayme,
in an article of 1975, showed examples of cases in
which not only local courts but also higher Regional
Courts (Oberlandesgerichte — OLG) and the German
Supreme Court (BGH) “have decided ... without apply-
ing a convention that would have been applicable.”?

But there are now fields of law where the transna-
tional rules have overtaken any national legislation,
areas where the domestic legislator is running after
innovation rather than breaking ground. In these fields
even the most traditional lawyer is drawn to see the
relevance of extra-national sources.

2.3  ATapestry Woven with Many

Normative Threads

The normative resources that are to be managed, in many
cases, and in various situations (also when advising cli-
ents), can be visualized as a complex tapestry woven
with many threads intertwined in an intricate pattern.”’

the area; therefore it is easier to apply the forum law, a national
law or even to assume that the case is domestic rather than inter-
national. Striking as it is, this last situation is very common: nei-
ther the judge nor the parties realize that the contract in front of
them is international”.

21n Japan a specific difficulty is mentioned by Tetsuo Morishita:
“under Japanese Court Law, all proceedings in Japanese courts
shall be conducted in Japanese. All documents, including for-
eign laws, cases and expert opinions, which may be necessary to
identify foreign laws, as well as transactional documents such as
contracts, need to be translated into Japanese before they are
submitted to Japanese courts”; and, in relation to “Japan’s acces-
sion to CISG”, it should be remembered that: “Many foreign
cases on CISG are available in English. Most ... Japanese aca-
demics consider that judges, not parties, have to find laws and to
research cases by themselves. If so, when Japanese judges apply
CISG, judges need good English ability to research foreign
cases. Because it is difficult to require all judges to have such
English ability, it could be an idea to set up [a] special depart-
ment of courts in the future” (answer to question 5).

26

E.-M. Kieninger, K. Linhart, German Report (quoting Jayme,
Staatsvertrdge zum Internationalen Privatrecht, Berichte der
Deutschen Gesellschaft fiir Volkerrecht (BerGesVilkR) 16
(1975): 12—-13.

27]J. Smits, Netherlands® Report: “courts often have to find their
way in a complex web of rules on conflict of laws, international
conventions on the law applicable to transnational relationships,
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Several levels of specialization are overlaid, one on
top of the other: private international law leads us to a
foreign law, but that may be displaced by a convention
ruling in a uniform way on the matter; then, in turn, the
foreign State may have ratified the international instru-
ment with some reservation and ruled on some excep-
tion; the local case-law may differ from that of other
States; administrative restrictions may limit the effect
of the would-be uniform legislation; and trade usages
may interfere with its application. The roads to be fol-
lowed to reach the solution have many sharp turns, and
bridges and tunnels and overpasses and subways and
crossways.

However, this does not necessarily mean that we
should complain about complexity. Simplicity is not
perforce a value in itself; the illusion that the law could
simply be reduced to what the national Parliament had
established (as some nineteenth century lawyers
believed) lasted only for a brief moment in history:
most western legal systems have known the complexity
of interaction between jus civile and jus praetoriuml/jus
honorarium, between canon law and civil law, between
mercantile and maritime laws and the ordinary practice
of state courts, or between jus commune and local stat-
utes (placita principorum).

The notion that, even within a single State, the law
has more than one matrix and that several jurisdictions
may co-exist with distinct repositories of rules to be
applied is not in any way new. The reduction of the law
to “one main source,” the positivistic approach of the
first half of the nineteenth century, had a very short life
after Napoleon and it may have been an illusion in itself
to begin with, as many scholars have found, identifying
customs that were consistently followed in certain sec-
tions of society, despite all the talk of the “paramount”
character of Parliament-made legislation.

domestic rules of a mandatory character limiting or affecting the
applicability of international provisions, and a large variety of
private codes of conduct, guidelines, restatements of trade
usages and practices, as well as collections of principles by non-
governmental organisations”. According to the German Report
(by Kieninger, Linhart): “In an article on European Private and
Commercial Law Remien has pointed out that this particular
area of law is characterized by a complex multi-level structure
(Mehrstufigkeit)”(O. Remien, “Einheit, Mehrstufigkeit und
Flexibilitidt im europdischen Privat- und Wirtschaftsrecht,”
RabelsZ 62 (1998): 627 ff., at pp. 627-647). A title suggesting
the complexity of the matter introduces a work by M. Reimann,
Conflict of Laws in Western Europe, A Guide Through the Jungle
(Irvington: Transnational Publishers, 1995).
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The effort to justify the effectiveness of other, non-
State sources, by allowing their silent incorporation
into contracts, by tacit inclusion in some State pieces
of legislation and by other covert devices, was early
recognized as a thin veil, too thin to mask the underly-
ing reality.

Comparativists predicted quite some time ago that
the compact image of one State-coherent legal system
would break down: observing legal phenomena across
national borders inevitably led the researcher to see that
the various legal formants were often in disagreement
within one State, and that similarities occurred more
often between similar formants in different States than
between the various components in the same State®:
the “dogma” of the “unitary” character of the law in one
State was early dissolved in the eyes of comparative
law scholars.

In a number of countries — we are reminded by our
Canadian reporters — legal pluralism was associated
with anthropological studies on colonialism, with the
situation of imported Western “law” clashing with
indigenous systems of normativity: law, custom, and
religion.” Legal pluralism, however, has “long moved
beyond ... this field of application and has developed
into a discourse that inquires into the general phenom-
enon of the multiplicity of normative orders in societ-
ies .... In an age of global migration, legal pluralism
has been connected with concepts of multiculturalism

2 For instance, students in Rodolfo Sacco’s classes were exposed
to the theory of legal formants in the 1970s; in 1979 the theory
of legal formants was fully propounded, and in 1980 it was pub-
lished in a systematic form in the Italian Introduzione al diritto
comparato, later translated into English for the American
Journal of Comparative Law as “Legal Formants: A Dynamic
Approach to Comparative Law,” American Journal of
Comparative Law 39, no. 1 (1991): 1-34. Previously Sacco had
introduced the subject in articles published in French: see R.
Sacco, “Définitions savantes et droit appliqué dans les systémes
romanistes,” Revue internationale de droit comparé 47 (1965):
827 ff.), and Droit commun de I’ Europe et composantes du
droit, in Cappelletti (ed.), Nouvelles perspectives d’un droit
commun de I’ Europe (Leyden: Sijthoff, 1978).

2 Paul Schiff Berman, “Global Legal Pluralism,” Southern
California Law Review 80 (2006): 1155 (at 1158); in the report
by OHADA (by S. Mancuso) we read “that stratigraphical anal-
ysis of African law applied to the present situation of develop-
ment of African law [shows] a new layer ... in African law. It is
the law made by the Westerners (mostly Europeans) for the
Africans. ... The OHADA law represents the most advanced
example of this new layer of African law”.

S. Ferreri

and diversity:”* socio-legal theories have investigated

the subject for some time.*!

In international law, since 2006, many authors
have commented on the report by the study group of
the International Law Commission concerning the
Fragmentation of International Law.’*> But fragmen-
tation is not at all new in this field.** As early as 1975,
Erik Jayme had pointed out that some agreements
among States are drawn up and ratified without prior
consideration to the work carried out by other organi-
zations or conferences in the same area.*

Some theorists — especially in the field of social
studies — have emphasized this aspect of the law, i.e.
the evidence that the State does not have full control of
production of norms. Globalization is the password, to
the point that it can be considered as a distinguishing
feature of our times: positive evaluation is made of
legal pluralism and its enriching effect on the State’s
system.* A whole wave of academic production has

¥ Dedek and Carbone, Canadian Report: “Canada has experi-
enced the clash between Western law and the laws of the
Canadian aboriginal peoples. With a long history of liberal
immigration policies, modern Canadian society is one of the
most diverse in the world, which brings up numerous questions
of — from the perspective of state law — the necessary and per-
missible degree of “accommodation”: studies on legal pluralism
as the “paradigm of legal science” date since the late 1970s”:
references are to Roderick A. Macdonald, “Pour la reconnais-
sance d’une normativité juridique implicite et «inférentielle»,”
Sociologie et Sociétés 18 (1986): 47; Roderick A. Macdonald
and Martha-Marie Kleinhans, “Whatis Critical Legal Pluralism?”
Canadian Journal of Law and Society 12 (1997): 25.

3'In Canada we are referred to Jean-Guy Belley, Conflit Social et
Pluralisme Juridique en Sociologie du Droit (LL.D. Thesis,
Université de droit, d’économie et de sciences sociales de Paris
(Paris 2), 1977).

2 Fragmentation of International Law: Difficulties arising from
the Diversification and Expansion of International Law, report by
the Study Group of the International Law Commission finalized
by Martti Koskenniemi, UN A/CN.4/L.682 (13 April 2006).

3 Jan Smits, Netherlands’ report, with reference to Anne-
Charlotte Martineau, “The Rhetoric of Fragmentation: Fear and
Faith in International Law,” Leiden Journal of International Law
22 (2009): 1.

3 E.-M. Kieninger, K. Linhart, German Report quoting E.
Jayme, “Staatsvertrdge zum Internationalen Privatrecht, Berichte
der Deutschen Gesellschaft fiir Volkerrecht,” BerGes VoelkR 16
(1975): 7

3 G. Teubner has written extensively on the effects of global-
ization: several of his articles have gained large popularity
(“Breaking Frames: the Global Interplay of Legal and Social
Systems,” American Journal of Comparative Law 45
(1997): 149 ff.; Andreas Fischer-Lescano & Gunther Teubner,
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explored this view, which is diametrically opposed to
the older illusion of the unity of the legal system.

We read in the Canadian report that we may “use
the insights of legal pluralism to help us understand
the complex and ubiquitous phenomenon we call
globalization as a proliferation of contending legal
orders.”*

Yet, some feeling of frustration, of disappointment,
of a missed goal, or a sense of anxiety may filter through
in some legal spheres: if judicial decisions must reach
the same results under similar circumstances (“like
cases are to be decided alike”), the multiplicity of
sources of law may render this result less certain, and
the combining of many prescriptions deriving from a
variety of normative bodies may bring greater risk. The
chances of getting lost are greater, and predictability
becomes more unlikely.

The fact that simplification of the applicable rules
was once envisaged (one compact corpus of coherent
written rules, emanating from one legitimate author-
ity) makes the prospect of coping with fragmented
pieces of rules, expressed through various different
specific languages, a great deal less appealing, at least
at the level of practice.”’

We are not seeing ecclesiastics or aristocrats being
governed by different rules from the bourgeois, as
under ancient constitutions, but we have contracts gov-
erned by rules that differ according to which parties
are involved (business or consumers), according to the
choice of applicable law and depecage, and according

“Regime-Collisions: The Vain Search for Legal Unity in the
Fragmentation of Global Law,” Michigan Journal of International
Law 25 (2004): 999 at 1004).

% Harry W. Arthurs, “Globalization of the Mind: Canadian Elites
and the Restructuring of Legal Fields,” Canadian Journal of Law
and Society 12 (1997): 219 at 221. Robert Wai (Toronto) sees
“global legal pluralism” as offering “an excellent conceptual
framework for understanding normative contestation among the
different state and non-state normative orders of contemporary
global society”’(“The Interlegality of Transnational Private Law,”
Law and Contemporary Problems. 71 (2008): 107 at 110). Peer
Zumbansen (Toronto) has called the phenomenon “a radical chal-
lenge to all theorizing about law as it reminds us of very fragility
and unattainedness of law” (Peer Zumbansen, Transnational
Law, in Jan Smits (ed.) Encyclopedia of Comparative Law
(Cheltenham: Edward Elgar, 2006), 738 ff., at 739.

37Jan Smits, (Netherlands’ report): apart from systematic purity,
“consistency serves the important goal of establishing equality
before the law (and thereby legal certainty): only if rules and

principles are applied in a uniform way, similar cases are treated
alike”.
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to the subject matters involved: a fragmented picture
supersedes the idea of a general contract law.

A number of institutions have strived for some kind
of uniformity, either in the field of conflict of laws (such
as the Hague Conference of Private International Law)
or in the area of substantive provisions of civil and
commercial law (through the offices of various U.N.
agencies such as UNCITRAL, or by non-Governmental
bodies such as UNIDROIT). But their work has not
been rewarded by real simplification: in reality the
many efforts by numerous players have produced the
paradox of an increase in number of instruments.

This discovery is not completely unexpected: in
1988 J. Putzeys (a colleague from Belgium specialized
in transport law) had already reported in Rome on the
“Droit uniforme désuniformisé.” In relation to the field
of transport law, he listed an increasing number of
instruments of uniformation since 1946. In his words
«a partir de 1946 c’est le délire ... sans avoir la pré-
tention d’étre exhaustif nous avons relevé ... 85 con-
ventions dans le seul domaine des transports, sans
parler évidemment des innombrables traités bilatéraux
ou régionaux dans les matieres les plus diverses, mais
toujours liés aux transports (fiscaux, sociaux, adminis-
tratifs ...). »* Labeling the Warsaw system as a “patch-
work législatif’ was in itself illustrative.

The growth in number of international instruments
has continued, even in fields such as Human Rights
where one might expect a certain stability to have been
reached.*” The creation of courts charged with guaran-
teeing, at a supranational level, respect for international
obligations makes cases of disagreement between them
obnoxious.

A number of reporters mentioned (with some dis-
may, perhaps even a feeling of being overcome) the
number of EU directives enacted in the last 20 years:
the overwhelming impression is not expressed only
by lawyers belonging to States that have recently
joined the Union (and who may be shocked by the
effort required to comply with such a huge acquis

#]. Putzeys, Le droit uniforme désuniformisé, in UNIDROIT,
“International Uniform Law in Practice,” In: Proceedings of the
3rd Congress on Private Law held by UNIDROIT, Rome
(September 1987) (Dobbs Ferry, NY: Oceana, 1988), 440 at 442.
¥ OHADA report, S. Mancuso, mentions: “the African Chart for
the protection of human rights, directly derived from the 1948
Universal Declaration of Human Rights”
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communautaire),*® but also by older members of
the club.

What was the reaction in everyday experience? In
some judicial settings, a certain contradiction can be
detected between lip-service paid to the enrichment
deriving from legal pluralism, and actual judicial prac-
tice that sometimes ignores complexity simply by over-
sight, by leaving aside solutions deriving from the
international source rules that ought be applied —
according to the relationship between sources of law.

The reporters from Canada (Helge Dedek and
Alexandra Carbone) were explicit in commenting on
this duplicity: on several occasions, the courts in the
different provinces of Canada have declared their
openness towards legal pluralism, but in everyday
practice their actual record as to the application of for-
eign law, or even international law written in binding
treaties, is not wholly commendable.*!

The reporters distinguish between “cultural attitude”
(both of academic studies and courts) and technical
application. While culturally Canadians are fairly open
to other experiences, when they have to deal pragmati-
cally with sources belonging to foreign States or with

“ Report by Garcia Cantero, Spain (“I’existence d’environ
20.000 directives ... représente 1’argument décisif a propos de
I'interét préminent en Espagne pour le droit de I’Union
Européenne”); Jan Smits (Netherlands), mentions “directives
implemented in the 27 member States and sets of soft law pre-
pared with the support of the European Commission (while
regulations are enforced in the field of private international law
on insolvency, judicial and extra-judicial documents, evidence,
enforcement of foreign decisions, on the law applicable to non
contractual and contractual obligations)”. Also the Serbian
reporter refers to the daunting duty of gradually transposing EU
directives in view of future membership of the EU (Jelena
Perovic report); in Hungary (G. Suto Burger): “the government
... has set out the training of judges for community law. The
National Judicial Council has paid also special attention to train-
ings of community laws especially in respect of administrative
leaders in the last years, with special attention to this decision
and the new, important tasks the judges were to receive with the
EU accession.”

I Looking at judicial practice in Canada there seems to be a
divergence between general declarations and actual application
of the ideas professed: while the Canadian judiciary exhibits an
open mind towards legal pluralism and the interaction of several
sources of law, it is also possible to detect cases — at the level of
appeal courts — where the CISG should have been applied as
governing law, and neither the parties nor the judge seem to have
realized that such was the case, so that the decision is based only
on Canadian law even if the sale was actually international (and,
of course, Canada has ratified the CISG): a case of contradiction
between good intentions and poor performance.

S. Ferreri

international conventions (and less formal normative
instruments) some obstacles prevent a satisfying perfor-
mance. Helge Dedek and Alexandra Carbone mention a
certain difficulty even in identifying the treaties that
have been actually incorporated into Canadian law
(because of the dualist approach Canada has adopted
towards international texts), and they mention some dis-
regard of foreign sources both by litigants and judges.

It should be clear that the issue of a discrepancy
between good intentions and modest effects is consid-
ered also by other reporters: but the Canadian reporters
seem to have expressed the point in the most striking
and effective manner. The reporter from Hungary (Suto
Burger) was also fairly outspoken about the under-
representation of the Vienna Convention in Hungarian
case-law on the sale of goods.** Similar critical remarks
were made by the Serbian reporter (Jelena Perovic).
The USA report states that trial courts have little expe-
rience in dealing with transnational cases.*

We are informed that in Austria “lower courts ... do
not always recognise the Private International Law-
implications of cases or do not always solve the conflict
problems properly ... problems caused by fragmenta-
tion and proliferation are to a great extent located by
many in European Union law and International Public
law. This may be due to the fact that there are only few
experts on Private International Law in Austria.”* The
remark is all the more noteworthy as it applies to coun-
tries professing high fidelity to international commit-
ments and not pleading — as is the case for some African
Countries® — unusual difficulty in accessing documents

42 Quoting from a textbook on International Sale of goods by
Sandor and Vékas, 2005.

$USA Report (EWALD), par. III: “the sheer geographical size
of the United States means that, even when cases involving for-
eign law arise, they constitute only a minor fraction of the busi-
ness of the judiciary. The state courts deal with some 40 million
cases annually; and the federal courts with a further 300,000. It
follows that the caseload of a typical American judge is over-
whelmingly domestic.”

44 . Most lawyers dealing with civil law claim that they deal
with conflict cases only rarely, with the exception of interna-
tional family and succession law:” Beata Verschraegen, Austrian
Report.

OHADA Report, S. Mancuso (answer to question 7): “... most
of the reporters refer to the problem — well known in Africa — of
the lack of information about the law in force. In countries like
Central African Republic, Comoros or Guinea-Bissau there is a
serious difficulty even in the information and knowledge of the
national law ....”
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incorporating the international treaties, or in consulting
the existing case-law applying these treaties to actual
litigation.

It is perhaps worth mentioning that the Vienna
Convention of 1980, the CISG, is considered a very
successful document: the fact that it is fairly often
ignored in the very country where it was signed is all
the more significant.

2.4 Transnational, International

or Extra-National Sources?

The title of our session used the adjective “transna-
tional” which is often associated with customs and
practices spontaneously followed across borders by
some sections of society, apart from a State’s endorse-
ment (the obvious example being mercantile usages
enforced in arbitral awards). However, it seemed nec-
essary not to limit our attention only to lex mercatoria
or to mechanisms of soft law, and wiser to also con-
sider the classical tools that govern transnational cases:
that is, international treaties and conventions.

Even these more institutional means and more clas-
sical instruments are liable to cause uncertainty at the
level of application: a look at the practice of trials
before ordinary State courts may reveal contradictory
solutions being reached because of the wealth of instru-
ments adopted in the field of commercial law or trans-
port law or even in relation to human rights. Judges
often omit to use the proper international instrument:
either by ignoring (or being unaware of) the interna-
tional text which is applicable to the case in hand, or
by reducing its content to the local law (reading the
international provision as if it meant the same thing as
the national legislation that the judge is familiar with).*
We should not forget that often judges do not have
immediate access to international texts, but only to the
local statutes that incorporate them into the national
legislation. They often rely on translations that may

“ Luis de Lima Pinheiro (Portugal Report), answer to question
7: « In the Portuguese system the principle iura novit curia
applies both to internal sources and to supranational sources.
The court is also under a duty to ascertain the content of foreign
law ex officio (Article 348(1) and (2) of the Civil Code). In prac-
tice there is a judicial trend to maximize the scope of application
of the lex fori, and the courts often ignore the supranational or
foreign sources where they are not pleaded by the parties.”
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often remind the local judge of local concepts, institu-
tions, and lines of reasoning. Some procedures of
incorporation which convert the international text into
a national piece of legislation hide the origin of the
document and encourage a municipal approach to the
rules in force.*’

Academic studies have increasingly revealed the
fragmentation of international sources. In addition to
the UN and its agencies, regional organizations also
promote the drafting of treaties; these treaties repro-
duce, or sometimes anticipate, agreements which are
broader in scope, sometimes universal conventions
which are meant to be ratified by a large number of
participants. An example of this is found in human
rights conventions, where there are large numbers of
both regional and world instruments.

This point was raised specifically by the reporter for
Africa, who described the situation of the OHADA
member countries and mentioned the coming into
force of the African Chart for the Protection of Human
Rights (1981, in force since 1986) together with the
UN Universal Declaration of Human Rights of 1948
(in competition also with various regional instruments
such as the European Convention on Human Rights of
1950). Many provisions coincide, but there are also
some discrepancies between the two documents. A
specific court (the African Court on Human and

47 Several reporters commented on this issue: some uncertainty
about treaties in force is observed in Canada because of the dual-
istic system that requires — as in many other countries, such as
Italy for instance — a domestic act of legislation to incorporate
the international text in the national legal system. This domestic
legislation often omits to mention the origin of the provision so
that the reader may be quite unaware of the original international
nature of the document, sometimes implementation may “also be
inferred by the fact that new legislation is approved which is in
compliance with the international courses, without explicitly
declaring that international obligations are carried out. These cir-
cumstances cause uncertainty in the judiciary about the real sta-
tus of international commitments so that courts sometimes refer
to international law as “relevant and persuasive” in order to avoid
to state whether they are actually bound by it.” The same report
makes the point that the Vienna convention on the sale of goods
(CISG) was included in Canadian law by a Uniform Act that
“merely adopted the CISG as domestic law with the Convention
text appended as a Schedule”, giving jurists little guidance or
assistance in understanding the CISG. Also in Hungary (SUTO
BURGER), “Hungarian law is based on a dualistic system;
therefore, all international and similar conventions must be pub-
lished by a Hungarian statute having full binding force.”
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People’s Rights)* has been empowered since 2005 to
revise decisions by appeal courts from the various
States in order to guarantee uniform application.

Increasing numbers of international commitments
may strengthen the bonds between a group of States. To
duplicate a universal declaration by means of a treaty
between a more limited circle of participants may bring
the commitment closer to the minds of people, and rein-
force the will to respect the obligations undertaken. But
it may also cause uncertainty. It may happen that a State
signs a regional convention without denouncing a pre-
vious more comprehensive treaty; or a State may be a
party to several regional coalitions, or different courts
may be in charge of guaranteeing respect for conven-
tions which have almost the same aim.

As an example, to focus our attention in preparing
the report, reference was made — once more — to a well-
known experience in the field of the sale of goods. A
long list of international texts have aimed to regulate
the field of international commerce in the Nordic coun-
tries,* the socialist countries,*® and western Europe, by
means of the Hague Convention of 1964, then by the
United Nations Vienna Convention of 1980 (CISG)
which has been approved by almost everyone, with the
exception of the United Kingdom (as often happens),
Ireland and Portugal.

There were problems, when the Vienna Convention
followed the Hague Convention, between States that
had signed both instruments, but at different times; for
example, between Italy and Germany that exited from

“ Protocol of the African Chart of Human and People’s Rights,
creating the African Court on Human and People’s Rights, adopted
in 1998, in Ouagadougou (Burkina Faso), in force since 2004.

#“The Scandinavian Sale of Goods Act has been implemented in
Finland, Norway and Sweden in the late 1980s, replacing the pre-
vious legislation of the beginning of the century and modeled on
the Swedish Sale of Goods Act of 1905 (also reproduced in
Denmark, 1906): J. Ramberg, The New Swedish Sales Law, in
Bonell, Saggi, Conferenze e Seminari, Centro Studi e Ricerche di
diritto comparato e straniero, vol. 28 (Roma, 1997); J. Lookofsky,
Understanding the CISG in Scandinavia, Copenhagen, 1996;
ID., “Alive and Well in Scandinavia: CISG Part 11" Journal of
Law and Commerce 18 (1999): 289-299, http://www.cisg.law.
pace.edu/cisg/biblio/lookofsky 1.html.

0 The Bilateral Terms for Delivery of Goods of 1948 between
member States of the CMEA (Council for Mutual Economic
Assistance, COMECON) was followed by the Multilateral
Terms for Delivery of Goods of 1958 and then further replaced
by a new version in 1968 (Z, Stalev, The Uniform CMEA Law
and its Uniform Application, in UNIDROIT, International
Uniform Law in Practice, cit. (Oceana, 1988), 231 ff.)

S. Ferreri

the older treaty at different dates, to accede to the new
one. The Nordic countries joined the Vienna Convention,
making some reservations in order to preserve the pre-
vious agreement between them: but their uniformity
was affected at first by the fact that Denmark did not
adopt the new version of the Scandinavian sale of goods
and later by the fact that some of the Northern States
have become part of the EU and others have not (as in
the case of Norway). As a consequence, the 99/44 EC
directive on certain guarantees in the sale of goods to
consumers is applicable to some transactions between
Nordic buyers and sellers, but not to all of them.

Although it is tempting to consider this “patchwork”
of rules as a temporary phenomenon, it is nevertheless
true that not all conventions can move from the level of
regional agreement to become documents of universal
application. Ernst Rabel started his effort to unify the
law of sale in the 1930s and the struggle to combine
several international commitments in the same area is
still ongoing. The Vienna convention has been
extremely successful (at least in terms of the number of
States where it is in force), but it still lacks the UK’s
ratification, and is subject to reservation by other States.
This process lasted from the 1950s (at least) to 1980
and has still not cleared the field of uncertainty.

The US reporter’' very appropriately specified that,
from his point of view, that of a federal State, we should
distinguish between transnational and transborder
relations. In the USA lawyers are well trained to deal
with the combination of sources belonging to different
States of the federation, and to cope with the interac-
tion of federal and State laws. However dealing with
international instruments or foreign substantive laws is
still an exercise which can cause difficulty. The records
concerning the application of CISG in US courts are
not very satisfactory: the low numbers of cases decided
lead the observers to suspect that in many cases the
parties opt out of the convention and in some cases
they may ignore the binding force of the convention.
Greater difficulty derives from the fact that means to
cope with diversity at national level are not quite as
effective across different cultures: no Restatements, no
UCC, no national law schools, and no common legal
background are available beyond national borders.

The same distinction made by the US reporter
can probably be shared by others who practice law in
federal jurisdictions. The reporter from Japan quite

S'Ewald’s report (USA).


http://www.cisg.law.pace.edu/cisg/biblio/lookofsky1.html
http://www.cisg.law.pace.edu/cisg/biblio/lookofsky1.html
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reasonably points out the fact that Japan does not
belong to any regional circuit: and this circumstance at
least simplifies the normative background.*

2.5 ACloserLook at the Questions

The questions I proposed to our reporters were meant
to clarify two main points: “How bad is the problem?”
and then “What can be done about it?”

First of all, in an attempt to understand how the
problem is perceived, we considered (question 1)
whether concern about fragmentation of international
sources (such as regional versus universal conventions,
codes of conduct and trade usages) is expressed in the
various countries, and if so, by whom.

2.5.1 Academic Literature
Concern about difficulty with combination of texts, strat-
ification of documents having similar content, and the
interaction of courts created to guarantee the implemen-
tation and interpretation of international treaties, has been
widely addressed in academic studies. Therefore the first
question aimed to ascertain whether other components of
the legal community shared this concern. Overall, the
answers seem to incline towards the negative.

Apart from replies by institutional actors such as
UNCITRAL> and OHADA> where the problem is

32 Tetsuo Morishita (Japan’s report): “Comparing to European
countries, the fragmentation of law is not so material and has not
caused serious problems in Japan. ... First, Japan doesn’t belong
to a regional framework such as [the] European Union. There is
no international body which creates rules that Japanese govern-
ment has to automatically accept with binding force. The lack of
such regional framework makes the layer of norms which may
be applied in Japanese courts relatively simple.”

3 Report by L. Castellani, answer to question 1: “UNCITRAL
has a mandate to coordinate global and regional activities relat-
ing to the unification and harmonization of international trade
law (United Nations General Assembly Resolution 2205 (XXI),
para. 8, line a) which aims at preventing the fragmentation of
international sources in this area ... A report on coordination of
work is prepared yearly by the Secretariat and submitted to the
Commission. Moreover, activities of promotion of UNCITRAL
texts and of dissemination of related information may impact on
the fragmentation of sources of international trade law”.

3 Report for OHADA (S. Mancuso): “As it is well known Africa
is the continent with the highest number of regional organizations.
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well understood and efforts of cooperation are ongoing,
the views of national reporters show a certain skepti-
cism about the degree of awareness that various actors
have of the problem.*

The general impression conveyed by many report-
ers is that practicing lawyers are more concerned with
local issues: they might also consider questions raised
by contacts with legal sources not belonging to their
State, but rather episodically, on a case-by-case basis,

... There is a general concern in the OHADA member countries
about the issue of fragmentation of international sources, even if
some of them (Chad, Gabon, Guinea Bissau and Senegal) seem
not having directly experimented the problem in their daily prac-
tice. ... A particular case of potential conflict between regional
organizations and their legal instruments could affect DRC
[Democratic Republic of Congo] once its process of membership
to OHADA will be completed, since DRC is also member of the
Southern African Development Community (SADC). ...”.

3 Report for Japan (Tetsuo Morishita): “... a lot of academic
literature about the fragmentation of international sources, but as
far as this Reporter knows, no significant concern has been
expressed in executive branches or by practitioners. ...”; Report
for Portugal (Luis de Lima Pinheiro): “To the knowledge of the
reporter the concern with the fragmentation of sources has only
been expressed en passant by one academic author concerning
Private International Law”’; Report from Spain (Garcia Cantero):
“d’une maniére progressive I’interét suscité chez les cercles les
plus spécialisés, se répand surtout dans la doctrine juridique.
Peut-étre il faudra faire une distinction: en effet, I’interét pour le
droit étranger se concentre d’abord autour du droit communau-
taire et moins sur les autres traités internationaux ...”; Report for
Hungary (SUTO BURGER, p. 1): “The topic receives more
attention in legal literature ... but ... no complete monograph
was published in the last decade in Hungary that would focus on
this problem ...”; Venezuela’s Report (Zhandra Marin, p. 1):
“the concern is expressed by literature, law schools and private
associations mainly. The case-law is scarce. ... if the parties
have elected a forum it is not likely to be Venezuela. This is the
consequence of many factors ... If Venezuela is the elected
forum, it is probable that the parties will choose an arbitration
forum instead of the judicial one ... judges are not at ease with
transnational law. Even though our private international law stat-
ute compels them to apply it, they simply look for an escape and
they end up using a better known law...”; Austrian Report
(Beata Verschraegen, p. 2): “In Austria, the complexity of vari-
ous transnational (legal) sources gives cause for concern. The
main dilemma probably is that Private International Law is still
regarded by practice and in legal education as a special branch,
which only touches upon some cases....” African member States
of OHADA (MANCUSO): “Almost all the national reporters
agree to assign a fundamental role to the doctrine in detecting
and evidencing the cases of fragmentation and conflict of the
sources of law. .... A remarkably lower role seems to be played
by the State administrations, who are only marginally involved
in the application of the transnational sources of law.”
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in connection with some limited issue.* Responsibility
for describing the whole network of possible interac-
tions between local and transnational sources is not
taken by any other leading actors of the legal world.

For many European reporters the problems con-
nected with enforcement of EU law are in the forefront
of worries as far as extra-national sources are con-
cerned.”” The Reporter from the Netherlands points out
the dilemma that many governments have had to face:
whether to incorporate directives in their civil codes
(in order to preserve the unity of approach that is the
raison d’étre of the code) or to implement them as
separate legislation, because they have a different con-
ceptual origin, are phrased in a different language and
provide distinct remedies:*® unfortunately both of the
two options have disadvantages.*

% Jan Smits, Netherlands’ Report, par. 3: “fragmentation is
almost always perceived in the Netherlands ... not as a general
phenomenon cutting across several areas ..., but as something
that is only observed in separate areas of the law...”; Andreas
Fotschl, Switzerland’s Report: “the concern is addressed in con-
nection to particular branches of the law or in respect to particu-
lar instruments ... Already in 1977 Prof. Paul Volken ...
thoroughly examined conflicts of conventions ...” mostly in the
area of private international law.

57 Report for Spain, Garcia Cantero: “I’interét pour le droit
étranger se concentre d’abord autour du droit communautaire et
moins sur les autres traités internationaux ... ” (answer to ques-
tion 1).

% Jan Smits: “The Dutch legislature, well aware of the risk of
fragmentation, made the reasoned choice to incorporate European
directives into the Civil Code .... Implementation inside the Civil
Code allows one to scrutinise the consequences of the directive
for national law, including ‘where national law, in view of the
coherence of the national legal system, is to be adjusted in a more
far reaching way than the directive would possibly oblige it to.’
Only by giving directives such a greater field of application (so-
called ‘supererogatory implementation’) than strictly necessary,
a ‘coherent system’ can be maintained”.

% Jan Smits: “The solution to implement directives outside of the
Civil Code would lead to ‘patchwork’ policies ... Thus, provi-
sions that the European legislature only intended to affect
consumer contracts, were sometimes given a more extensive
application and now also cover other types of contracts. ... This
implementation strategy has the important advantage of allow-
ing the national Civil Code to retain its role as the major codifi-
cation of private law. However, one can still question whether
this strategy really enhances overall consistency. ... It was there-
fore observed in Dutch doctrine that with the fundamental choice
for implementation inside the Civil Code, the Code has become
a sandcastle, with European law as an incoming tide...Other
doubtful consequence of the present approach is that the Civil
Code needs permanent updating and that it is often unclear
which provisions are of European origin”.

S. Ferreri

2.5.2 Support by the Executive

If we look separately at the different formants involved
in defining the situation of the various States (in relation
to the fragmented complex of sources), it appears that
the administration, the executive power, is often reported
as being in charge of the task of keeping records of all
treaties and international agreements and of updating the
list of commitments binding the State.® But it may seem
surprising that the replies suggest that a clear picture of
instruments in force is not always readily available.

For a number of reasons connected with the mecha-
nism of incorporation of international engagements,
based on the dualistic system adopted, we learn for
instance that in Canada “[T]he question of whether or
not an international treaty has been implemented into
domestic legislation is a source of confusion for
Canadian courts, as there are different degrees of
implementation. ... At one end of the spectrum is
explicit implementation ... whereby the international
agreement is incorporated directly into the legislation
either in the body or as a schedule. Alternatively,
implementing legislation may contain a preamble sig-
nalling that its purpose is to fulfill a treaty obligation.
However, “there is no rule that Parliament or legisla-
ture must expressly refer to a treaty in legislation
implementing it” and other, less obvious forms of
implementation are possible ... It should be further
noted that Canada’s federal system requires that each
province implement a treaty individually when the
subject matter falls within the province’s jurisdiction.
In these cases, the federal government may enter into
an international agreement, but cannot guarantee that it
will properly be implemented into domestic law by the
provinces.”

In some countries the support guaranteed to legal
practitioners by the executive power is considered as
rather poor: such is the situation in Venezuela.®' For
the area of the OHADA states, the reporter®” indicates

%0 Question 3 was :“Has the executive power in your country kept
a strict monitoring of all international engagements which were
undertaken and made use of clauses of exemption/reservation
(to preserve previous international engagements) when signing
new instruments?”

¢! Venezuela report (Zhandra Marin, answering to the question
whether the executive keeps updated records of treaties): “In this
particular moment I believe this kind of topics are not a priority
for the Venezuelan Executive power”.

2S. Mancuso, report (emphasis added).
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differences between the various members of the
organization but he points out that: “The Constitution
of Benin reserves the task of monitoring all interna-
tional engagements which were undertaken to the
executive power [as in Niger and Congo] ... but there
is no evidence that this work has been really done, and
also in Gabon and Togo the executive power does not
seem to make use of this power. ... In Burkina Faso,
Comoros, Equatorial Guinea and Guinea-Bissau the
position of the executive power is not known, and in
this last country also because most of the international
agreements that are signed by the country are not pub-
lished in the Boletim Oficial (Official Journal); while
in the Comoros the lack of any systematic knowledge
of the conventions to which the country is part prevents
the executive to from exercising its prerogatives.”
Elsewhere assistance in ascertaining the status of
international texts is fairly reliable. In particular, an
important change has occurred in Hungary in compari-
son with the past experience of the socialist period: the
new legislation (replacing the previous) “the Treaties
Act [Act No L of 2005] obliges the minister responsi-
ble for foreign policy to maintain a register of interna-
tional treaties and conventions to which Hungary has
acceded and keep the original copies thereof. The reg-
ister of treaties contains all data specified in the Treaties
Act. ... It is an important rule of the Treaties Act that
the minister responsible for foreign policy is obliged to
publish the register on the homepage of its ministry.”®
In Austria, a distinction is made between different
situations, as “the Austrian Federal Ministries, espe-
cially the Federal Ministry of Justice are very well
informed on the international engagements, they observe
exemption clauses and reservations”, but ... whether
other authorities keep track of the developments depends
on several factors: work load, lacking staff, priorities
set, urgencies and frequency of dealing with conflict
issues.”® In Japan, “the engagement of international
treaties are under strict monitoring by the Cabinet and
the Diet.”® How far these data are accessible by legal
practitioners is not specified. The same is true in
Portugal: “At the national level, the most significant
measure is the compulsory impact assessment prior to

9 G. Suto Burger (reference to http://www.kulugyminiszterium.
hu/szerzodes/main.aspx). Also “Hungarian law is based on a
dualistic system; therefore, all international and similar conven-
tions must be published by a Hungarian statute having full bind-
ing force” (p. 7) (emphasis added).

%Beata Verschraegen, report.
% Tetsuo Morishita, report.
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the decision on the signing of each new legal instrument
... Among other information, that assessment com-
prises exhaustive identification of all legal acts related
with the subject of the instrument at stake.”6

The task of keeping a clear record of all the binding
international rules on a certain subject, of updating it
with new provisions and deleting old rules, is not always
carried out in accordance with a general standard: it
depends very much on each State. The most flattering
report is perhaps that of the Netherlands: “The Dutch
government has made a good start by providing infor-
mation on all international agreements the Netherlands
has concluded on a special website, including the exemp-
tions and reservations it makes. It now refers to 6,500
treaties ratified since 1961 and it considerably enhances
the accessibility of relevant sources.”®” The report from
Switzerland is also fairly positive in terms of access gen-
erally granted to the database containing all the conven-
tions and agreements entered into by the country.’® The
German Report is the most detailed as regards the inter-
nal procedures governing the signing and ratifying of
international instruments: mechanisms are devised in
order to guarantee that a reasonable level of compatibil-
ity between various commitments is kept.%

%“Such analysis is carried out by the competent Ministries accord-
ing to the subject matter, in cooperation with the Ministry of
Foreign Affairs, which is responsible for the overall coordination
of foreign policy”: Portugal Report, by Luis de Lima Pinheiro.

7. Smits, Netherlands Report, par. 3.3: “This Verdragenbank is
available at http://www.minbuza.nl/nl/Onderwerpen/Verdragen.
The database contains links to the full text consolidated versions
of the treaties (in so far as published after 1981)”.

% A. Fotschl, answer 3: the reporter adds that “before ratification
... the relevant departments verify if the convention is in conflict
with other international obligations ... But it seems that there
exists no legal rule that would command such verification”. A
complicate mechanism is involved in the field of conflict of laws
as Switzerland is bound by the Lugano Convention of 1988 and
its provisions are to be combined with the instruments binding
the European member states next door, within the UE: a system
of “collection and exchange of judgments” and reports between
EFTA and UE have become necessary.

% Kieninger, Linhart, German Report: information is offered
concerning the three sets of rules relevant in this area: Common
Rules for the Federal Ministries (Gemeinsame Geschdftsordnung
der Bundesministerien—GGO),Guidelines forthe Administration
of International Treaties (Richtlinien fiir die Behandlung volker-
rechtlicher Vertrige — RvV), Guidelines for the Drafting of
Statutes Ratifying International Treaties and Treaty-related
Regulations (Richtlinien fiir die Fassung von Vertragsgesetzen
und vertragsbezogenen Verordnungen — RiVeVo). The whole
complex of provisions reflect a significant effort to keep a clear
image of international commitments and a uniform approach of
the institutions involved in the procedure.


http://www.kulugyminiszterium.hu/szerzodes/main.aspx
http://www.kulugyminiszterium.hu/szerzodes/main.aspx
http://www.minbuza.nl/nl/Onderwerpen/Verdragen

42

One possibly unexpected fact that deserves some
mention is that “in Guinea-Bissau the Faculty of Law
of the University of Bissau proposed to create a data-
base of the International Law Treaties and Conventions
signed by the country and in force therein, also in
order to investigate the existing overlaps among the
different international legal instruments to which the
country is part, being them at international, regional or
sub-regional level.”™

2.5.3 The Judiciary

If we look at the situation at the level of judicial power,”!
we learn that sometimes meetings and seminars are
organized to inform judges on the application of
European law,”” especially in countries that have

7YOHADA report, by S. Mancuso.

"' Question 4 of the questionnaire was: “Has the judiciary in your
country provided special training for judges to increase their
ease and proficiency in dealing with sources of law which were
not generated in their legal system?”

72Cp. Austrian report, Beata Verschraegen: “The legal training of
judges focuses on knowledge of law in various fields of law, with
regard to cross border-issues especially on EU-law. Special
knowledge on conflict rules is realised on the basis of “learning
by doing” when facing specific problems in specific cases and
additional focussed learning”. In Portugal (de Lima Pinheiro):
“The training of judges and state’s attorneys takes place in the
“Centro de Estudos Judicidrios” through specialized courses ....
This includes a course on “European and International Law” that
is aimed at familiarizing them with international and European
Community instruments.. ... Furthermore, the “Centro de Estudos
Judicidrios™ has been organizing several events addressed to act-
ing judges and state’s attorneys in order to increase their profi-
ciency in dealing with international and EC Community sources”.
According to the Netherlands’ report (Jan Smits, footnote 53):
“At the 2006 annual meeting of the most important professional
association of Dutch lawyers (the Nederlandse Juristen-
Vereniging), the influence of European law on national law was
widely discussed, but the participants were not unanimous in
their view on how to deal with the fragmentation it causes”. In
Germany (Kieninger, Linhart’s Report): “the European Law
Academy, also located in Trier, Germany, offers mostly courses
on European Union Law for judges and other legal practitioners”
(while for the general training of judges “the Deutsche
Richterakademie (DRA), located in Trier, is providing for con-
tinuous current information on the application of international or
foreign legal provisions”: the most interesting aspect may lie in
the courses that deal with the international courts, since there the
problem of interaction between several instruments may be high-
lighted, http://www.deutsche-richterakademie.de).

S. Ferreri

recently acceded to the EU,” but no reporter mentioned
any event especially dedicated to the problem of com-
bining together many international sources (and less
official normative corpora such as lex mercatoria), to
illustrate all the levels of relevant provisions that may
come into play. The main concern seems to be classifi-
cation of international instruments in relation to national
ones (questions of hierarchical positions between State
constitution and treaties, subordinate legislation, etc.):
without describing the network of various sources that
can be found outside national borders and the problems
arising from their different level of specificity, their
range of applicability, the duration of their enforceabil-
ity, and the existence of different international courts
whose competences may overlap.

Comfort at least can be taken from the fact that EU
law is widely recognized as an important source™ and
the case-law is translated into all the 23 official lan-
guages of the Member States. Several reporters men-
tioned the training program for judges that started in
2002 within the European Judicial Network (EJN).” It
is designed to enable judges from various European
countries to interact in civil and commercial matters.

3Hungary’s Report (G. Suto Burger), answer 4: “Except for the
law of the European Union and human rights conventions, there
is currently no special training for judges for international legal
sources ... the government of the Republic of Hungary ... has
set out the training of judges for community law. The National
Judicial Council has paid also special attention to trainings on
community laws especially in respect of administrative leaders
in the last years ... As of 1998, community law trainings were
organized for the leaders of the courts to underline the impor-
tance of such trainings and to assist in providing an efficient
education to the judges. Until the end of January 2003, all judges
have participated on trainings regarding the basis of community
laws. In a Follow up, supporting trainings were organized, in
which numerous (1296) judges have participated. ... The
National Judicial Council decided that simultaneously with
these fundamental measures a legal educational-advisor team
must also be trained. This institution that was established in the
summer 2002, currently employs 57 judges. ...”.

" Hungary’s Report (Suto Burger): the problem of fragmenta-
tion “is currently less important than others relating to the oblig-
atory harmonization of laws ... partial steps were made in
relation to norms of international source, such as international
conventions ... and the implementation of the law of the
European Union”.

> Council Decision 2001/470 establishing a European Judicial
Network in Civil and Commercial matters, OJ EC L 174/25. The
network has been particularly active in the field of private inter-
national law.


http://www.deutsche-richterakademie.de
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But if we look beyond European sources, information
becomes less systematic.

The reporter from Venezuela is rather outspoken:
“Professors’ Associations maintain a continuous effort
to dictate forums, courses, conferences, symposiums,
workshops, directed to the judiciary, in order to keep
them trained in such matters. Disregarding these efforts,
they [the judges] seldom assist to these events.”’

An interesting insight is offered by the reporter for
Japan: apart from the initial effort to send young judges
abroad,”” and to assist them by providing research
material concerning foreign sources,”® “the Justice
Reform Council ... has published its recommendation
in 2001 suggesting in particular that: “The arbitration
system (including international commercial arbitra-
tion) should be coordinated quickly, paying heed to
international trends.”” According to our reporter,
therefore, “arbitration is considered as an option to
increase the proficiency of Japanese legal system to
deal with international cases. Also, law schools ...
expected to play some role to increase the proficien-
cies of legal professionals to deal with transnational
legal matters. Unfortunately, however, Japanese law

76 Zhandra Marin, report for Venezuela, answer to question 4
(emphasis added).

7" Tetsuo Morishita: “The Supreme Court of Japan, who is in
charge of personnel matters of judges, sends tens of judges of
relatively younger generation to study abroad. Such experience
of studying abroad helps the judges to deal with sources of law
which are not generated in Japan. However, it should be pointed
out that there is no other training system which is available to all
judges to increase their proficiency in dealing with laws other
than Japanese laws. Unfortunately, in the Reporter’s view, it
should be admitted that some judges don’t have sufficient ability
to deal with cases containing the issues relating to conflict of
laws and foreign laws”.

78 Tetsuo Morishita, ibidem: “the administrative office of the
Supreme Court may give some assistance for research of foreign
laws to each judge when necessary. Some academics pointed out
that an institution which would have a good ability to help judges
to research foreign laws and the global framework of nations to
cooperate with such research should be established [Akira
Mikazuki, Application of Foreign Law and Courts (written in
Japanese: Gaikokuho no Tekiyo to Saibansyo) in Takao Sawaki
and Yoshimitsu Aoyama (ed.) Theory of International Civil
Procedure (Kokusai Minjisosyoho no Riron) (Yuhikaku, 1987)
239, at 280. In this article, Prof. Mikazuki introduced the Max
Planck Institute as a good example]. No such institution or
global framework has existed in relation to Japan”.

7 The English version of the Recommendation is available at
http://www.kantei.go.jp/foreign/policy/sihou/singikai/990612_e.
html.
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schools tend to pay more attention to teach basic laws
and technique to pass the bar exam, because the pass-
ing rate of the bar exam is limited to about 30% and
law schools are in severe competitions to gain a higher
passing rate.”

In the USA, the situation of judges is not satisfac-
tory either: “Although newly-appointed federal judges
receive some basic instruction (from the United States
Judicial Conference) in how to deal with issues of for-
eign law, and although some federal courts (e.g. the
Southern District of New York), because they deal
with a significant number of cases involving multina-
tional corporations, have become familiar with the
application of foreign law, still this falls short of their
skill in dealing with the law of one of the American
states. As for judges in the state court systems, their
formal training in the application of foreign legal mate-
rials is minimal.”%

When we look at the African countries belonging to
OHADA, we find various situations: from the case of
Burkina Faso, DRC (Dem. Rep. Congo), Gabon, Guinea-
Bissau, Ivory Coast, Senegal and Togo which “do not
have any kind of training activity for the judges with
regard to this kind of sources of law,” to the situation of
a “training school dedicated to judges called Ecole
Nationale de la Magistrature in Benin and Niger ..., and
the Institut National de Formation Judiciaire in Mali, or
through courses organized directly by the government in
the case of Chad, Congo and Equatorial Guinea.”®!

More systematic assistance is offered by the training
school for judges created by the OHADA treaty (Ecole
Régionale Supérieure de laMagistrature—ERSUMA).%
In the area where the organization is involved, where
uniform acts have been adopted (general business law,
company law and pooling of economic interest, securi-
ties law, bankruptcy law, credit collection and enforce-
ment law, accounting law, arbitration law and contracts
for the carriage of goods by road), the idea inspiring the
creation of the ERSUMA is “to make up for the insuf-
ficient level of specialization of the judges, and also for
the absence of a system of continuous formation and to

80US Report, W. Ewald, par. Il (The diversity of transnational
sources).

81 OHADA report, by S. Mancuso (in Mali the Supreme Court
has an agreement with the French Cour de Cassation to provide
to Malian judges a continuous training that can provide them
also a comparative perspective).

82OHADA Treaty, Art. 41.


http://www.kantei.go.jp/foreign/policy/sihou/singikai/990612_e.html
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the lack of sufficient legal formation in the member
countries.”® The school is dedicated to training legal
professionals in OHADA law.

No governing body of the legal profession seems to
have taken up the concerns expressed by the academic
world; they all seem rather absorbed by local issues,
and by national concerns.

In our exploration of the current situation, to detect
differences that may occur, it seemed useful to check
whether a higher level of awareness existed in coun-
tries that have specialized judges dealing with interna-
tional commerce: this was done in question 5 in the list
put to our reporters.®* The reply seems to be that in the
large majority of cases no specialized jurisdiction in
commercial matters exists, and that the real difference
lies between state judges and arbitration: arbitrators
have more familiarity with international documents
and especially with usages and practices of the busi-
ness world that only rarely find their way into the ordi-
nary practice of courts.’

The Venezuelan reporter expressed concern about
the fact that a specialized court in international com-
mercial law may develop an independent trend and
lose contact with the rest of the judiciary.®® That may
be the reason why only a few instances are reported of
courts that are particularly qualified in international
transactions. They may be a further element of frag-
mentation, within the domestic judiciary.

8 See Alhousseini Mouloul, Comprendre I’OHADA, 2nd ed.
(Conakry, 2009), 42. Thimotée SOME, A formagdo dos magistra-
dos africanos pela OHADA, in 6 Boletim da Faculdade de
Direito de Bissau, (supplement) (2004), at 9.

% “Does the fact that in some countries a specialized judicial
institution deals with international commercial cases affect the
functioning of justice under this profile? Would you assess the
records of these judicial institutions as an improvement?”

8 Sometimes an indirect process of reception occurs through the
medium of a decision by a state court: when it recognizes (by the
exequatur) an arbitration decision in a certain field. The recogni-
tion opens a trend of aknowledgment for usages that were incor-
porated in the arbitral award (Goldman, Nouvelles réflexions sur
la Lex mercatoria, in Etudes P. Lalive (Basel: Helbing &
Lichtenhahn, 1993), 241).

8 Zhandra Marin, answer to question 5: “... having a specialized
judicial institution would positively affect the international com-
mercial cases. Having specialized, updated judges on this area
would be a great improvement for our subject. On the other
hand, if this institution is to exist, it is important to maintain its
judges linked to the rest of the judiciary’s reality. Having a sepa-
rate instance does not mean having judges isolated from the rest
of the judicial power, elaborating decisions incoherent and not
homogeneous with the rest of the legal system”.

S. Ferreri

In Hungary, however, where the tradition of a spe-
cial institution for international arbitration of the
socialist period has left its mark, we learn from the
Hungarian reporter that “There is no state adminis-
trated special judicial institution in Hungary to deal
with international commercial cases. ... In the first
place however, international commercial cases are
decided on the basis of an arbitration clause by an arbi-
tration body. The Permanent Arbitration Court attached
to the Hungarian Chamber of Commerce and Industry
is the most frequently used and most well-known arbi-
tration court in Hungary.”¥’

The US reporter confirmed that “most American
courts are generalist courts, expected to handle a full
range of criminal and civil cases. In particular, there do
not exist courts specifically designed to deal with ques-
tions of trans-national law;”¥ in Spain, no specialized
judicial court is in charge of international commercial
law;* “in Japan, there is no specialized judicial institu-
tion which deals with international commercial cases.””
The same is true of Portugal ' and Switzerland.” In
Germany “there is not one specialized institution, that
deals with international commercial cases. There is,
however, a rather limited specialization of court divi-
sions concerning international or transnational law’:
this specialization is more evident in the field of family
law, for the recognition and enforcement of foreign
judgments, where international awards are involved.*

87 Suto Burger (Hungary’s report adding that “Although its pro-
ceedings and awards are not public, ... some of its decisions are
published in the legal literature in forms of summaries without
names. Accordingly, the most important decisions of this arbi-
tration court are available in form of summaries and have an
effect on legal professionals. Parties of a state court trial would
cite such decisions in their filings as legal argumentation”).

8 Ewald’s Report, par. 3.

% Garcia Cantero: “Cet organe n’est pas prévu en droit espagnol”.
% Considering the cost and difficulties of translation in Japanese
the reporter adds that “In the Reporter’s opinion, Japan should
consider to set up special division of the court in which case
could be heard in English” (Tetsuo Morishita).

' Luis de Lima Pinheiro: “In Portugal there is no specialized
judicial institution to deal with international commercial cases”.
92 A. Fotschl, answer 5 (“there is no specialized judicial institu-
tion for international commercial cases”).

“kieninger, Linhart, German Report, p. 13: for implementation
of the Hague Convention on International Child Abduction of
1980 (OLG Koln) or the European Custody Convention (OLG
Schleswig-Holstein), for international arbitral awards (OLG
Karlsruhe). An experiment has been started in some Laender at
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In Austria we find the Commercial Court of
Vienna.** One of the competences of this court is to
receive the results of investigations on trade customs
by the Austrian Federal Economic Chamber (AFEC).%
The president of the Commercial Court “used to publish
the trade customs in a separate monograph. For quite
some years now, the administration of the index has
been delegated to specific judges.®®” The importance of
the fact that trade customs are included in the publica-
tion is obvious at the litigation level since: “Whenever a
party refers to a trade custom which is not entailed in
the index, the court requests the AFEC to make a poll
... by a questionnaire with a statement of facts made
anonymous to all relevant trade businesses.”’

As far as African countries are concerned, generally
there is not “a specific jurisdiction in the OHADA
member countries which deals with international com-
mercial cases. When they should arise they are solved
by the ordinary courts or by the commercial courts
where existing (Congo, DRC, Guinea-Bissau,’® Mali).”
On the other hand, the OHADA treaty has set up a
rather ambitious system at the supranational level of
the organization, with a Court that has broader juris-
diction than the European Court of Justice within the
EU (that is only accessible by the courts on a prelimi-
nary ruling). “The Common Court of Justice and

the beginning of 2010, within the project “Law — made in
Germany”: the Regional Courts (Landgerichte) of Koln, Bonn
and Aachen, the Higher Regional Court (Oberlandesgericht) of
Koln have nominated Chambers or Senates where the trial can
be conducted in the English language.

% Handelsgericht Wien (Report for Austria: B. Verschraegen).

9 Wirtschaftskammer Osterreichs (Wko; http://wko.at/awo/
chamberinfo.htm): it is, by law, the representative of the entire
Austrian business community.

% However, due to the high rate of crew change among judges
these judges first try to deal with the files and by the time they
could spend some attention to the updating of the index on the
trade customs, they are upgraded, start working at another court
or are absent for other reasons (e.g. maternity or paternity leave)
(B. Verschraegen, reference to E.M. Weiss, Handelsbrduche in
Osterreich, supplement 7a, 1991).

°7B. Verschraegen, p. 13: “The entire procedure turns out to be
very time-consuming for all the persons concerned. However,
according to judges that were questioned for the purpose of this
contribution, parties at stake seem to be quite pleased with this
procedure. A questionnaire is only sent on the occasion of a con-
crete court procedure during which the judge at stake requests
the AFEC whether a trade custom exists”.

% In Guinea Bissau the commercial court was created in July
2008, but there is no record yet about its activity.
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Arbitration (Cour Commune de Justice et d’Arbitrage
— CCJA) has jurisdiction as judge of last instance in all
matters related to commercial law in which the appli-
cation of any OHADA norm is involved, with the only
exception related to the application of criminal sanc-
tions. ... The national jurisdictions remain therefore
competent to judge at first and at second instance on
cases related to application of uniform acts.”
Consequently, the CCJA exercises the function of
judge of appeal against the judgments of the courts of
appeal of the member States, as well as against the
judgments of first instance of the national courts which
are not subject to appeal at national level.”!%®

The mechanism which was set up in Africa
embodies a project which was often considered in the
harmonization/uniformation process also in other geo-
graphical contexts: the idea of an international court
competent to guarantee uniform interpretation of uni-
form acts was advocated at the UNCITRAL New York
Congress of 1992 (UNCITRAL 25th anniversary) by
L. Sohn (George Washington University), under the
title of “Uniform laws require uniform interpretation.
Proposals for an international tribunal to interpret uni-
form legal texts.”!°!

The origin of the proposal goes back a long way,
to Hans Wehberg at the beginning of the twentieth
century,'” and it was advanced again when the

% OHADA Treaty, Art. 13: in the Report by S. Mancuso.

1 OHADA Treaty, Art. 14, par. 3 and 4. Cp. Mancuso: “In the
exercise of its jurisdictional function the CCJA is a supranational
court whose decisions are considered as res judicata and can be
enforced in the territory of every Member State. It is a sort of
“transnational court” created through the agreement of the
OHADA member States to function as supreme court in all the
cases involving the application of the Treaty and the uniform
acts; consequently all the supreme courts of the member States
are deprived of their judicial power whenever the application of
OHADA law is involved.... The CCJA judgments are final and
close the case definitely. They are not subject to any appeal”.
The Court functions also as an international arbitration center
dealing with arbitration under its own rules (basically modeled
on the ICC rules).

0L UNCITRAL Colloquia, Uniform Commercial Law in the
Twenty-First Century, 18-22 May 1992, New York, http://www.
uncitral.org/pdf/english/texts/general/Uniform_Commercial _
Law_Congress_1992_e.pdf, 50 ff.

102 According to L. Sohn the 1911 proposal was for an interna-
tional tribunal that would deal with “disputes relating to ques-
tions of private international law (on appeal from national
courts); and private claims based on international treaties estab-
lishing uniform laws (on appeal from national courts)”.


http://wko.at/awo/chamberinfo.htm
http://wko.at/awo/chamberinfo.htm
http://www.uncitral.org/pdf/english/texts/general/Uniform_Commercial_Law_Congress_1992_e.pdf
http://www.uncitral.org/pdf/english/texts/general/Uniform_Commercial_Law_Congress_1992_e.pdf
http://www.uncitral.org/pdf/english/texts/general/Uniform_Commercial_Law_Congress_1992_e.pdf
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Permanent Court of International Justice was created
(1920).1% A first experiment was carried out in 1931
through a Protocol (signed at the Sixth session of the
Conference on Private International Law) recognizing
the jurisdiction of the Permanent Court of International
Justice (over disputes regarding the interpretation of con-
ventions prepared by the Hague Conferences on Private
International Law); the Protocol “was ratified by only a
few States, and was never resorted to by any State.””1%*

The solution put forward in New York in 1992 was
based on the model of the Hague International Court
of Justice: according to the proposal, States would
accept the jurisdiction of a “tribunal, parallel to the
International Court of Justice, to deal with the prob-
lems created by inconsistent interpretations of interna-
tional agreements containing a variety of uniform laws,
codes of conduct and declarations.” The jurisdiction of
the tribunal “would be specified in a protocol which
would contain an amendable list of multilateral con-
ventions, and a State ratifying the protocol would accept
the jurisdiction of the tribunal with respect to at least
one or, if possible, more conventions, and would be
encouraged to make additional acceptances from time
to time.” In cases where States were reluctant to reach
such a solution, they would at least agree to devolve
the interpretation of a uniform text to the international
court when national courts reached conflicting inter-
pretations.'” The power to invest the tribunal with an
advisory opinion on the interpretation of a convention
would lie in the national court “on request of one of the
private parties to the dispute ... allowed to present their
views to the tribunal.”

13 Premiére rencontre des Organisations s’occupant de

lunification du droit, in UNIDROIT, Annuaire de droit uni-
forme, 1956: the idea was to assign competence to the court in
the field of conflict of laws, copyright, patents, commercial and
maritime law.

141, Sohn, Proposals for an International Tribunal to Interpret
Uniform Legal Texts, cit., p. 51.

195 According to L. Sohn, the advantage of the solution proposed
would have been to avoid the creation of a number of courts,
each competent for specific subjects, with a consequent constant
increase in their number, subject after subject. “The authors of
the statute of the proposed international tribunal would be able
to draw on the experience of the Court of Justice of the European
Community, of the International Centre for Settlement of
Investment Disputes ... of the arbitral panels established under
the Canada-United States Claims tribunal, and of the several
less-known tribunals functioning in various areas of the world”
(D., p. 52).

S. Ferreri

The project, at world level, repeatedly met with
objections connected with the failed experiences of
some previous UN conventions, such as the CMR,
Conv. Marchandises par route (a text drawn up within
the ECE, the UN Econ. Comm. for Europe). Some of
these older documents did in fact lay down the compe-
tence of the Court of International Justice to interpret
uniform acts, but the States never used the opportunity
to ask for the uniform interpretation of the Court, so
that the rule fell into oblivion.! Implementation of the
proposal at world level has in the past been qualified as
“entirely unrealistic.”'%’

The OHADA experience is thus particularly inter-
esting because of its special character and the scope of
its competence.'®

Still in regard to courts, one of the questions pro-
posed to national reporters'® concerned a further possi-
ble divergence in practice between administrative courts
and ordinary courts, bearing in mind the rather “reserved”
attitude in the past of the French Conseil d’Etat towards
European legislation.'"” In general, the reporters did
not point out any significant difference in this

106 Cp. the discussion between J. Putzeys and R. Loewe in
International Uniform Law in Practice, Proceedings of the
UNIDROIT Congress on International Uniform Law in Practice,
Rome (1987), (Oceana, 1988), 529.

07F, Enderlein, Uniform Law and its Application by Judges and
Arbitrators, ibidem, (1988), 329 ff., at p. 352., while L. RECZEI
in 1992 judged Sohn’s idea in New York to be “difficult but not
impossible”.

18 The court was created by the founding treaty, but “the forma-
tion of this institution was made through the application of the
political agreements called “N’Djamena agreements” of 18
April 1996, that distributed the different positions among some
States (the presidency of the court was assigned to Senegal, the
first vice-presidency to the Central African Republic ...). The
new text of the Treaty in October 2008, by Art. 31 has restored
the full force of the criteria provided in the Rules of Procedure
adopted under Art. 19 of the Treaty” (OHADA report by
S. Mancuso).

199 Question (6) asked: “Is there a difference in attitude towards
transnational sources among administrative courts (where they
exist), courts dealing with civil law matters, criminal law and
commercial courts in your country?”

10 The well-known “Acte clair” doctrine discouraged adminis-
trative courts in France, for a fair period of time, from proposing
preliminary rulings to the ECJ : e.g. Conseil d’Etat, Cohn/Bendit
case, decision of 22 December 1978 (in Rev. trim. dr. eur.,
(1979): 157. In general terms: P. PESCATORE, Interpretation of
Community Law and the Doctrine of “Acte Clair”, in Legal
Problems of an Enlarged Community (London, 1972), 27).
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respect'!!: a more cautious attitude by the administra-
tive courts might have been expected, but this prediction
was not confirmed in the data provided by national
reporters.'!?

Some writers made mention of the fact that admin-
istrative courts may be less likely to meet problems

"'Tn Switzerland (A. Fotschl, answer 6): “there seems to be no
difference in attitude towards transnational sources amongst dif-
ferent types of courts. It is rather the frequency of being con-
fronted with transnational sources that might lead to a different
attitude. ... dealing with the European Convention for Human
Rights has become a habit for criminal and administrative
courts...”. In Hungary (SUTO BURGER): “Only labour courts
are separated from the general courts ... we cannot identify any
discrepancy in transnational sources among courts. ... courts
dealing with a criminal case would be reluctant to make use of
transnational sources (such as human rights) unless they are
forced to do so by a domestic material or procedural rule. Courts
dealing with criminal cases tend to cite international (human
rights) principles more often, but their decisions are not based on
these. A study has been conducted in support of this theory in
relation to the European Court of Human Rights (Strasbourg),
because its most important case law is available in Hungarian.
... There is a visible reluctance to apply this case law; in certain
cases, judges refuse the application. ... judges dealing with
commercial matters face transnational sources more often,
which makes them more open towards such sources. But also
among these judges, one may identify a special legal culture, a
legal formalism that is typical for post-communist states.
Because of this, one can hardly find cases and only relating to
certain international conventions where a judge bases its deci-
sion only on an international norm, although these conventions
are made national law by their publication in Hungary ...”. In
Spain (Garcia Cantero, answer to question 6): “il y a des
Tribunaux contencioso-administrativos, cependant ils ne font
pas partie de I’ Administration, mais du Pouvoir Judiciaire. En
tout cas, ces dernieres Cours a I’heure actuelle sont de plus en
plus sensibles aussi a I’application du Droit communautaire (par
ex. Droit des contrats publiques, responsabilité par contamina-
tion etc.)”. In the Report for the OHADA member states
S. Mancuso mentions the fact that “Most of the francophone
countries member of the OHADA have administrative jurisdic-
tions. They are not present in DRC, Guinea-Bissau, Equatorial
Guinea and Niger, while in the Comoros it has never really
worked. No one of the national reporters referred about any dif-
ference in attitude towards transnational sources among admin-
istrative courts, courts dealing with civil law matters, criminal
law and commercial courts”. But in Venezuela (Zhandra
MARIN, answer to question 6): “Civil and Commercial courts
are more inclined to apply transnational law than the rest of the
courts. The difference between courts applying Public Law and
Private Law, regarding lex mercatoria, is noticeable”.

12 The reporter from Portugal (L. De Lima Pinheiro) pointed out
that “The most remarkable shortcoming in the application of
supranational sources by Portuguese courts is the reluctance to
ask the Court of Justice of the European Union for preliminary
rulings .... To my knowledge only a tax court has once asked for a
preliminary ruling of the Court of Justice of the European Union”.
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involving extra-national sources.!!* This expectation is
perhaps reflected in the training of judges: administra-
tive judges receive a shorter period of education in the
field of international law, in some countries.''*

2.5.4 Juranovit curia?

Finally, in relation to question 7, the possibility that
application of the rule jura novit curia (instead of the
principle allocating to parties the burden of proof
regarding the foreign or transnational rule applicable
to their case) could make a difference with respect to
the application of foreign law,'" did not obtain a clear
answer: there seems to be no firm opinion about which
solution facilitates application by the court of the rele-
vant foreign sources.

Cooperation between the court and the parties
involved in litigation is the more commonly found solu-
tion: if parties really care about the application of extra-
national sources, they have to take an active role.

It is generally held that civil law countries favor the
iura novit curia rule: the court must investigate appli-
cable law, even if the sources involved are external to
the national legal system; in the common law world,
generally the issue of application of foreign law is
treated as a matter of fact to be proved by the parties.

But the Canadian and the USA reports reveal that in
both experiences there have been corrections of the
approach that would generally be expected. We learn

31, De Lima Pinheiro: “In Portugal there is a division between
judicial courts (dealing with civil law, criminal law and com-
mercial law matters), on one hand, and administrative and tax
courts, on the other hand. Judicial courts are more concerned
with the application of international sources than administrative
and tax courts. Nevertheless, all of them are often concerned
with the application of European Community law. It cannot be
said that there is a difference of attitude towards international
and European Community sources”.

"41n Portugal (L. De Lima Pinheiro), “The training of judges
and state’s attorneys takes place in the “Centro de Estudos
Judicidrios” .... This includes a course on “European and
International Law”... . This course is annual for judges and
state’s attorneys of judicial courts and lasts a trimester for judges
and state’s attorneys of administrative and tax courts”.

115 Question 7 asked: “Do you think that the efficiency of judges
in dealing with cases raising complex interaction of sources may
be affected by the fact that the judge himself/herself has to find
the applicable law (iura novit curia) in opposition to the situa-
tion in which the parties themselves have to plead and prove the
law to the court?”
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that in Canada: “in the common law jurisdictions,
judicial notice is taken of international law, and thus it
need not be directly pleaded. In Quebec, the matter is
governed by article 2807 of the Civil Code of Quebec,
which provides that international law must be pleaded.
This rule exists as a way to facilitate matters for the
judge by providing him or her with sources of law that
are otherwise not readily available.”!'¢

In the USA report'"” we read that: “the traditional
approach was to treat the determination of foreign law
as essentially a question of fact. This had several con-
sequences. First, the foreign law needed to be proved
in accordance with the rules of evidence .... Secondly,
the determination of foreign law, being a question of
fact, was for the jury to decide. And, thirdly, the scope
of review by an appellate court was restricted, so that a
mistaken determination of foreign law could be set aside
only if it could be shown to be clearly erroneous.

In the USA, in 1966 the situation in the federal
courts was changed by the adoption of Rule 44.1 of the
Federal Rules of Civil Procedure. That rule states:

A party who intends to raise an issue about a foreign
country’s law must give notice by a pleading or other
writing. In determining foreign law, the court may con-
sider any relevant material or source, including testimony,
whether or not submitted by a party or admissible under
the Federal Rules of Evidence. The court’s determination
must be treated as a ruling on a question of law

In essence, this Rule 44.1 does two things: it gives
the judge (rather than the jury) the ultimate responsi-
bility for determining foreign law, and it gives the
judge considerable discretion in deciding how that
determination is to be made. ...!"8 Importantly, because
the judge’s finding is now classified as a question of

!¢ Canadian Report, p. 45.

"WUSA Report by Ewald, par. IV. “techniques for dealing with
the complexity of trans-national law”, last but one page.

18“In the ordinary case, the judge will expect the attorneys to
produce some sort of evidence supporting their view of the rel-
evant foreign law. The evidence may come in the form of testi-
mony in open court by an expert witness, or in an affidavit; it
may come from an attorney accredited in the foreign legal sys-
tem, or from a domestic scholar of comparative law. Some
judges will press the parties to produce witnesses; others (using
Rule 706(a) of the Federal Rules of Evidence) may appoint their
own expert .... As Rule 44.1 makes clear, the evidence need not
be presented in open court; the judge is moreover free to accept
or to reject the evidence, and also to undertake independent
research”.

S. Ferreri

law rather than of fact, it can be reviewed and argued
on appeal”.

Therefore here we find a move towards the “jura
novit curia” position.

In addition to the peculiarity of the situation where
amixed law jurisdiction (Quebec) limits judicial notice
in international matters, while a common law country
(USA) moves towards a wider responsibility of the
judge in cross-border cases, it is also worth mentioning
that the switch has not brought about the results that
might have been hoped for. The Canadian reporters'*
indicate that: “Taking these rules into consideration,
one would assume that once counsel has raised the
CISG in its pleadings, the courts would have no trouble
ascertaining the situations in which it is in fact appli-
cable law. As the jurisprudence shows, this is not the
case. The CISG has been in Canada for over 17 years,
and yet, there is no evidence that it has had a signifi-
cant impact on Canadian legal practice .....”'?

A sort of midway solution is recorded in other
countries too: although it is the courts that have to seek
the applicable law, the parties are not exempted from
active participation, even if the law to be applied is not
foreign, but international, that is: binding on the citi-
zens of the signatory State.

Thus in Hungary™!': “The court knows the law ex
officio (iura novit curia), but in the practice this obliga-
tion of the court is likely only to cover written national
law. Hungarian law is based on a dualistic system;
therefore, all international and similar conventions
must be published by a Hungarian statute having full
binding force. Accordingly, courts must know these
sources of law and apply them. ... International sources
nevertheless, may have interpretations and/or prece-
dents in foreign countries that were not discovered by
Hungarian national courts. In this relation, parties may
plead and prove the content and/or the interpretation of
a statute to the court, but the court won’t be bound by
such interpretation”.

In Switzerland'? “the principle jura novit curia
prevails ... In private international law, Switzerland
follows a system that might be characterized by its

"9H. Dedek, A. Carbone, Canadian Report.

120 Furthermore ... English translations of foreign case law are
readily available, and thus «the blame for any lack of interna-
tional case law to assist in an interpretation of the Convention
lies squarely with legal practitioners»”.

121 Suto Burger Hungary report.

122 A, Fotschl, answer 7.
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mixed nature: the content of the applicable law has to
be determined by the Swiss court ex officio. The court
may demand the cooperation of the parties. For patri-
monial claims the burden of proof on the foreign law
can be transferred to the parties. But also in this case
the court has a duty to cooperate ...”.

In Germany, the judge, who is expected to know the
law, including conflict of laws (according to §293 of
the German Code of Civil Procedure), may “ask for
written opinions (Gutachten) either by university pro-
fessors, specialized in Private International Law or
Comparative Law, or by members of the Max-Planck-
Institute for Comparative and Private International
Law in Hamburg”; this solution has proved to be “use-
ful and efficient. Unnecessary costs can be avoided in
cases where the judge was mistaken in his assumption
that the law of a foreign country is applicable in his
case, by for example failing to follow a renvoi.”'?

In Portugal'* “the principle iura novit curia applies
both to internal sources and to supranational sources.
The court is also under a duty to ascertain the content
of foreign law ex officio (Article 348(1) and (2) of the
Civil Code). In practice there is a judicial trend to max-
imize the scope of application of the /ex fori, and the
courts often ignore the supranational or foreign sources
where they are not pleaded by the parties”.

In Spain the statute ruling on the matter deviates
from the civil law tradition, but case-law mitigates the
letter of the legislation: “La nouvelle Lec2000 n’a pas
changé, a premiere vue, le droit antérieur en vigueur en
Espagne: Art. 281. 2: «Le droit étranger sera 1’objet de
preuve [...] Le droit étranger devra étre prouvé quant a
son contenu et a sa vigueur, et le Tribunal pourra utiliser
tous les moyens nécessaires a 1’objet de sa connais-
sance et de son application». Mais si la regle c’est que
le droit étranger doit étre prouvé par la partie qui I’a
invoqué dans le proces, I’art. 281.2 Lec2000 établit,
encore, une modération ou plutét une nuance: «Le

123 Kieninger, Linhart, German report: in addition “the database
“IR-Online” (Internationale Rechtshilfe online) provides an
overview on the international sources of law existing in the fields
of service of documents abroad, taking of evidence abroad, abol-
ishing the requirement of legalisation, or on information of for-
eign law, created by the European Union, the Council of Europe
or under the auspices of the Hague Conference on Private
International Law as well as bi- and multilateral international
agreements Germany is a party of. This collection is accompa-
nied by the German primary and secondary sources of law ...
(Ausfiihrungsgesetze) or the so-called Denkschriften”.

124LL. de Lima Pinheiro.
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Tribunal ou le Juge sont autorisés a faire toute sorte de
démarches ou de recherches pour mieux arriver a con-
naitre le droit étranger applicable; la connaissance
personnelle du Juge n’est pas exclue». La jurispru-
dence sur cette régle est tres abondante ...

The traditional civil approach is still followed in
Japan: “Japanese academics consider that judges, not
parties, have to find laws and to research cases by
themselves. ....”1%

Thus we find that cooperation between judge and
parties is generally required, and this compromise is
all the more necessary in Africa'?’: there we find that
“all the OHADA member countries belong to the civil
law legal tradition (with the sole exception of the
Anglophone part of Cameroun), therefore the iura
novit curia principle has great influence in these legal
systems.

There is a general understanding that the efficiency
of judges in dealing with cases involving complex
interaction of sources is affected by the fact that the
judge has to find the law applicable to the case. The
reasons vary, but most of the reporters refer to the
problem — well known in Africa — of the lack of infor-
mation about the law in force. In countries such as
Central African Republic, Comoros or Guinea-Bissau
it can also be extremely difficult to obtain information
and knowledge about national law; but even where
such information exists, the lack of documentation on
the different sources of law (scarcity of libraries, no
law journals or doctrinal commentaries to laws, poor
access to internet resources, difficulty in getting writ-
ten sources from abroad, poor training of judges)
means that it is simply impossible for the judge to have
access to (or sometimes even to learn about, in time)
legal materials that are different from those of the
country.

A further consequence of this situation is that even
the parties themselves — or their lawyers — are some-
times unaware of the existence of different rules from
domestic rules, that may be applicable to their case.”'?

125 Garcia Cantero.
126 Tetsuo Morishita.
127 OHADA Report, by S. Mancuso.

128 “Sometimes the burden of proof can help: in Benin (but the
situation may also be similar in other countries) the application
of the iura novit curia principle is limited to national law .... At
other times, day to day practice comes to the aid of the judge,
since application of the iura novit curia principle does not pre-
vent lawyers from supporting their arguments by inserting in
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2.5.5 Judicial Strategies

In the final questions submitted to the national reporters,
the focus was on the strategies that courts may adopt
when faced with the use of a complex network of
non-national rules.'”

The question on this point owes something to the
experience of a number of lawyers who reported stra-
tegic “ways out” practiced by judges when faced with
complicated issues of foreign law.!*

Another very striking result emerging from the
reports is that judges tend to shun not only foreign
sources (or a-national instruments such as trade usages
and commercial practices), but also international
sources, if they feel unfamiliar with them.

For instance, we learn that in Canada,‘courts are
criticized as having a narrow understanding of when
an international treaty has been implemented into
Canadian law, thereby restricting its role in Canadian
domestic law. As a result of this narrow interpretation,
Canadian courts continue to put Canada in conflict
with public international law. When domestic courts
are confronted with the task of applying an interna-
tional agreement, they sometimes employ the “doc-
trine of legitimate expectations” or the “presumption
of conformity” to temper the ambiguity that surrounds
the domestic application of international law. ....'"!

their file a copy of the law whose application is claimed, for the
benefit of the judge. In Congo there is an effort in improving the
training of the judges who are appropriating more and more of
the international legal sources, limiting therefore the burden of
proof imposed to the parties to prove the law of other countries
whose application is claimed in a Congolese case” (Mancuso’s
Report).

122 Question 8: “Are there detectable common strategies that the
judges seem to use to elude complexity (e.g. by the presumption
that the foreign law is the same as the local law or by a presumed
waiver of foreign sources if the party has not pleaded their appli-
cability immediately)?”

130See e.g.: R. Miner, “The Reception of Foreign Law in the U.S.
Federal Courts,” American Journal of Comparitive Law 43
(1995), 581 ss., p. 585 quoting the presumptions applied by
some courts that “the foreign law is the same as the forum’s
common law, that the foreign law is identical to the forum law,
that foreign law is based on generally recognized principles of
civilized nations, and ... that the party by not proving the foreign
law has essentially acquiesced to the forum law”.

131 “The “doctrine of legitimate expectations” is based on the
idea that, when a state commits itself to an international treaty, it
creates an expectation among its citizens that it will comply with
the international undertaking. ... The “presumption of conformity”
requires the courts to interpret domestic law in a manner that

S. Ferreri

The general attitude in Canadian courts is that international
human rights law should be treated as “relevant and
persuasive” in deciding Charter cases. This is an
approach compatible with the “presumption of confor-
mity” whereby the courts interpret legislation so as
not to put Canada in violation of its international
agreements”.

In Venezuela, “Venezuelan judges do not have much
training or knowledge in the area; therefore it is easier
to apply the forum law, a national law or even to assume
that the case is domestic rather than international.
Striking as it is, this last situation is very common: nei-
ther the judge nor the parties realize that the contract in
front of them is international”.

In Portugal,®* “when interpreting and filling gaps
of international sources the Portuguese courts nor-
mally resort to domestic law instead of following the
criteria applicable to the interpretation and filling of
gaps of international conventions. Instead of aiming
for a uniform interpretation and gap filling, through an
autonomous interpretation and the resort to the princi-
ples underlying the rules of the convention, they sim-
ply apply the rules of internal source”.

An interesting comparison may be drawn with the
situation in Hungary,'* although a warning should be
given first. In Hungary, “prior to the judicial reform of
1997, it was practically impossible to perform any
research relating to the courts’ activity. Not only were
decisions inaccessible,'** but no statistics or reviews
were published ... . The Act N° XC of 2005 on the
freedom of electronic information provides ... that the
decisions of the Supreme Court and the Appellate
Courts on the merits of the cases must be published in
the Court Decisions Compilation, together with the first
instance decisions serving as basis of these, in digital
anonym version. .... Decisions made after July 1st,
2007 are available and researchable in a digital archive

is consistent with Canadian treaty obligations. The presumption
is based on the idea that Canada’s legislature does not purpose-
fully or lightly violate its international obligations. The pre-
sumption of conformity thus creates a framework in which
Canadian courts can apply treaties that have not been imple-
mented, but have been ratified. ...”.

1321, de Lima Pinheiro.

13 G. Suto Burger, emphasis added by general reporter.

134 The most important decisions of the Supreme Court were
published as a selection with simplified content prior to this date
“for enabling the unified decision making”: as had been com-
mon in the socialist praxis of several East European States.
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by anyone. Decisions prior to that date are not accessible.
... As of July 1st, 2007, published decisions may be
analyzed in a limited manner inasmuch as a complete
analysis is only available relating to higher courts.”
Under these circumstances we observe that: “

judges in many cases tend towards an easier solution
of cases and try to reduce the issues to some of the
provisions of Hungarian law... . Moreover ... judges
tend to apply the most relevant rules of domestic law
without considering broader contexts. Of course, this
is a tendency that may not be true to all judges. ...
Even those international norms that are made part of
the domestic law (especially in respect of legal princi-
ples) need time until courts apply these. Even more
time is necessary until the interpretation of such norms
is made in international context instead of by purely
domestic rules. ... As a general formula, one can state
that the longer the given rule is part of domestic law
and the more often judges have to apply the interna-
tional convention, [the more] judges tend to base their
judgments only on these conventions. As an example,
in a case the Supreme Court declared that in a dispute
governed by the COTIF, domestic rules may only be
applied to an extent the convention does not have any
provisions in relation of the issue in question.'* The
same firmness is not identifiable in the case ... relating
to the UNIDROIT Convention on International
Financial Leasing.”!%

13 Courts” Decisions BH1999.21, quoted by the Hungarian
reporter. “The “per se” application of the provisions of the
COTIF/CIM as well as the CMR is well identifiable in many
decisions of the Supreme Court”.

13 As to the causes of the reluctant attitude of some judges faced
with non-domestic sources of law Suto Burger, comments:
“Those judges who became judges before the political system
... changed may decide complex commercial cases without any
obligatory additional training. An additional argument is usu-
ally that they have too many cases to deal with at the same time.
Furthermore, it is a question how easily a judge may access for-
eign norms and adhering literature, which usually is only avail-
able in a foreign language, which older judges may not speak.
One may conclude that judges with lower personal ambitions
are reluctant to deal with complex cases with international ele-
ments .... A slight tendency may be identified which shows that
courts identify and deal with such cases well. Nevertheless,
there is no statistic on this tendency yet. This tendency however,
may be identified in the first place relating to the European
Human Rights Convention, because organizations exercise
strong professional control and high quality legal literature is
available”.
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In the Netherlands “courts also have techniques
available to elude complexity. Although Dutch law
does not accept the basic rule of the lex fori as a gen-
eral principle, there are several rules that come close.
... De Boer has suggested accepting the theory of ‘fac-
ultative choice of law’ in Dutch law.'¥ It means that
the courts only need to apply conflict of laws if one of
the parties asks for it. If this request is not made, the
courts must apply the lex fori. The recent draft statute
of 2009 ... explicitly rejects this view, meaning that
the courts will have to apply foreign law at their own
initiative wherever necessary. Their task is of course
facilitated by the possibility to ask for information
under the European Convention on Information on
Foreign Law (1968). However, it is more likely that
the parties (or their lawyers) provide the court with
expert opinions or that the court looks into foreign law
itself.”138

In the USA'™: “What if the court is unable to deter-
mine to its own satisfaction precisely what foreign law
requires? Sometimes the foreign law will be unclear, and
in some cases indeterminable. There is no universally
agreed answer to what happens in this situation. One
possibility is to dismiss the case altogether. But this can
be a harsh outcome; so judges will sometimes resort to
a presumption that the foreign law is identical to the
law of the forum, or that the parties have agreed to waive
the application of foreign law, or that general principles
of equity are to be applied. ... the system deals with
the issue by using the traditional mechanism of adver-
sarial proceedings, relying upon the attorneys to
research and argue the issues of foreign law”.

The difficulties met in well-resourced western or
European countries are surpassed by those encoun-
tered by the OHADA member States. ““... There is a
general difficulty to answer to this question since it
presupposes a detailed analysis of the related jurispru-
dence, while in Africa (including the OHADA member
countries) there is a general lack of publication of the

37Th. M. de Boer, Facultative Choice of Law, vol. 257 of Recueil
des cours de I’Académie de droit international (Gravenhage:
Martinus Nijhoff, 1996), 225.

138 The Dutch government indicates that this possibility is facili-
tated by the internet: TK 2009-2010, 32137, nr. 3, p. 9. An
example showing the difficulty in dealing with these issues
refers to “the statute on the law of conflicts in case of divorce of
1981 ...”.

3Ewald’s report, last page.
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judgments ... In the Comoros the judge tends to apply
the law that he knows better, due also to the serious
problems about knowledge of legal materials present
in that country.

In Niger there is a tendency for the judges to apply
the national law over the international convention,
mainly because they know their domestic law better
than the international legal instruments.

The strategy of presuming a waiver of foreign
sources if the party has not pleaded their applicability
immediately is used in Congo, since under the
Congolese jurisprudence the parties are requested to
claim immediately the application of a foreign law
otherwise the judge will not take it into consideration.
More rarely the judges tend to consider the Congolese
law similar to the foreign one, due to the differences that
Congolese law has with others in many domains.”'*°

2.6 Suggestions as to “What Can Be

Done About the Problem?”

A specific question'*! about proposals to improve the
problem of multiple sources of law, scattered at differ-
ent levels of normativity, did not return a great deal of
material. Not much guidance seems to derive from legal
scholarship.'** No easy solution appears available.

140 An instance of “presumption” allowing a homeward trend is
also referred to by the Serbian reporter in connection with the
CISG (Jelena PEROVIC, Report) considering “a decision of the
High Commercial Court of 9 June 2004, where the Court decided
to apply the national Code to the contract of international sale of
goods concluded between the party with the place of business in
Slovenia and the party with the place of business in Serbia. Since
the contract did not contain a choice of law clause, the Court
held that the parties implicitly expressed that choice by choosing
the court in Serbia. ... the Court appreciated as one of the main
indicators of the parties’ intention that the substantive law to
their contract is to be the law of Serbia. Having that in mind, the
Court concluded that the decision of the 1st instance court to
apply the Code of Obligations of Serbia as a substantial law to
the contract was correct”.

141 Question 2: “Which proposals have been put forward in your
legal system to cope with the problem, and by whom?”’

142 Jan SMITS, Netherlands’ Report, Par. 3.3. ... Although the
problems associated with [the rise of private regulation] — and
with the multiplication of sources generally — are acknowledged
in the Dutch literature, one cannot say that the doctrine provides
courts with strategies to deal with them. This means that courts
often have to find their way in a complex web of rules ...”
(emphasis added).

S. Ferreri

At the institutional level, within the international
organizations involved in the production of law that will
influence the lives of citizens of the different States,
some efforts are underway to reach a higher level of
coordination. Within UNCITRAL' we find “a mandate
to coordinate global and regional activities relating to
the unification and harmonization of international trade
law (United Nations General Assembly Resolution
2205 (XXI)...) ... A report on coordination of work is
prepared yearly by the secretariat and submitted to the
Commission”. UNCITRAL also provides “activities of
promotion of UNCITRAL texts and of dissemination
of related information” that may impact on the frag-
mentation of sources of international trade law.!*

In relation to this point the German report reminds
us of the need for at least three institutions to work in
close connection: UNCITRAL, UNIDROIT and the
Hague Conference of Private International Law. Since
the past separation between conflict of laws profiles
and substantive law issues is no longer observed (but
conventions on specific subjects deal with all the
aspects connected with them), Hans van Loon has
insisted on the need for close cooperation,'** and this
has already brought some improvement.

In Africa, Equatorial Guinea is promoting “the
merger of the African organizations of legal and/or
economic integration, also to reduce the economic
efforts requested to each member country to keep alive
all these organizations.”'*6

143 Castellani’s report, answer to question 1.

144 Ibidem: “Thus, training is offered regularly and specific tools
have been developed. While training is offered to all relevant
stakeholders (lawyers, government officials, lecturers, etc.) specific
activities for the judiciary are carried out in certain fields, such
as cross-border insolvency, where this target group has been
identified as particularly relevant by funding institutions (other
inter-governmental or non-governmental organizations)”.

4 E.-M. Kieninger and K. Linhart, German Report; H. van
Loon, Unification of private international law in a multi-forum
context, in Kieninger (ed.), Denationalisierung des Privatsrechts?,
Symposium anlésslich des 70. Geburtstages von Karl Kreuzer,
Tiibingen, 2005, 33, at p. 43: the Wiirzburg symposium of 2004
concerned the “Denationalization of Private Law”.

146 OHADA report, by S. Mancuso. In addition, “OHADA and
CEMAC (Communauté Economique et Monétaire des Etats de
I’Afrique Centrale) recognized the need to have a close coopera-
tion with reference to law-making policies to keep each other
informed about projects of legislative acts in progress within
each organization, with the objective of reducing the risks of
conflicts of supranational laws”, considering that “the domain
belonging to the harmonization of business law in Africa under
OHADA has been maintained voluntarily flexible ....”
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In the area of conflict of laws, one of the reporters'*’

suggested that “[R]egarding the matter of protection of
minors, ... the fragmentation of sources and plurality
of regimes could, to a large extent, be prevented if the
matter had been left to the Hague Conventions: dupli-
cating the professional field of an existing organization
with a long tradition does not improve results”.

The Swiss report joins in, under this heading, antic-
ipating future conflicts between several Hague conven-
tions concerning minors and the Rome III proposal:
with the added complexity of the Lugano level for
Switzerland. The same reporter reminds us that Paul
Volken suggested as long ago as 1977 that techniques
be adopted to avoid conflicts in conventions not only
by cooperation between the institutions (with
UNCITRAL in an eminent position), but also by pro-
viding a “self-disciplined sphere of application” in the
conventions and by instructing judges “to apply con-
ventions in a way that concurrences are avoided.”'*

At the level of individual States, we can detect both
initiatives “from above” in the legislative field and
“horizontal” initiatives, involving training and education.

In several cases, the old solution of codification
seems to be gaining popularity: in Portugal, in the form
of a new codification of Private International Law
encompassing choice of law, jurisdiction and recogni-
tion of judgments.'* In the Netherlands: “... debate
was heavily influenced by the old plan (going back to

147 Portugal Report, L. de Lima Pinheiro, p. 2 (references to
Ulrich Spellenberg — “IntVerfREhe”, in J. von Staudingers
Kommentar zum Biirgerlichen Gesetzbuch, Einfiihrungsgesetz
zum Biirgerlichen Gesetzbuch/IPR, Berlin, 2005, Vorbem zu Art
1, no. 20, and Bertrand Ancel and Horatia Muir Watt, “L’intérét
supérieur de ’enfant dans le concert des juridictions : le
Réglement Bruxelles II bis,” Critical Review (2005) 94: 569—
605, 574. For a convergent view, see Erik Jayme, “Zum
Jahrtausendwechsel: Das Kollisionsrecht zwischen Postmoderne
und Futurismus,” IPRax (2000) 20: 168-171, 169. Opposing,
see Marianne Andrae, “Zur Abgrenzung des rdumlichen
Anwendungsbereichs von EneVO, MSA, KSU und autonomem
IZPR/IPR,” IPRax (2006) 26: 82-88, 88—89.

148 This obvious precaution does not seem to be always observed:
the German reporters (p. 3—4) mention similar recommendations
conveyed by D. Janzen (the conventions should define clearly
their scope and avoid too specific or short-lived subjects, they
should give directions for their interpretation, they should be
consistent in their definitions, etc.): D. Janzen, Der UNCITRAL-
Konventionenentwurf zum Recht der Internationalen Finan-
zierungsabtretung, Symposium in Hamburg 1998, RabelsZ 1999,
p. 368 ff.

199 See de Lima Pinheiro (n. 3) p. 373; Moura Ramos, loc. cit.;
Maria Helena Brito, O Direito Internacional Privado no Cédigo
Civil — perspectivas de reforma, vol. 1l of Estudos Comemorativos
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1947, when work on the new Dutch Civil Code started)
to codify Dutch private international law in a separate
book (Book 10) of the Dutch Civil Code ... codifica-
tion was presented as an answer to the existing plural-
ity of sources: this plurality would even provide an
incentive to codify. This is also the view of the Dutch
government that sent a draft statute for a new Book 10
to Parliament in September 2009.'%° The draft explic-
itly refers to the aim of bringing coherence among
national, European and international rules and to facil-
itate the incorporation of future European rules.
Reference in this context is made to Belgium, where
private international law was codified in 2004.”'>!

These efforts seem insufficient to provide a defini-
tive answer to a much larger problem. For one thing, in
Europe the field of conflict of laws is increasingly
influenced by legislation written at the EU level. This
means that national codes may have to be continuously
updated (although the fact that these EU instruments
are usually regulations rather then directives means
that the contradictions we have already mentioned
about incorporation of European directives in the
domestic law are less evident).!>?

dos 10 Anos da Faculdade de Direito da Universidade Nova de
Lisboa (Coimbra: Almedina, 2008), 355-380, 379-380.

1507, Smits, mentioning: TK 2009-2010, 32137 (Vaststelling en
invoering van Boek 10 van het Burgerlijk Wetboek).

5ISee e.g. TK 2005-2006, Aanhangsel, nr. 892 and TK 2009-
2010, 32137, nr. 3, p. 4.

152 See above, comments e.g. by J. SMITS, p. 10: “European
directives are implemented as much as possible inside the Dutch
Civil Code ..., even though this cannot take away the causes of
increasing incoherence. Also the disperse rules on private inter-
national law are structured in a new part of the Civil Code, even
though it is no longer in the power of the national legislature to
create a coherent system. In my view, the strategy of the Dutch
legislature is therefore clearly wrong: it should accept it has no
longer the power to create a coherent system through legislation
and seek new strategies to deal with the various legal regimes
that exist on its territory. These strategies will have to take into
account the multilevel structure of present-day private law. It
must be accepted that the responsibility for coherence and unity
of the legal system is no longer in the hands of one institution”.
See also, Jelena Perovic (Serbia): “the text of directives
should not be introduced in the Code of Obligations, especially
not integral texts. The influence of directives may be seen only in
... amending the Code of Obligations where necessary in order
to adapt certain provisions of the Code to the adequate require-
ment of a relevant directive. The Code of Obligations which rep-
resents a permanent source of the law of obligations and a
specific monument of legal culture should not be exposed to fre-
quent changes, what is exactly the domain of directives which
are prompt to adapt to the dynamics of commercial relations”.
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Again, as regards codification efforts, we have been
informed about projects to collect trade usages and
practices in accessible forms, notably in the case of the
ICC/CCI, but also in the case of the Austrian Federal
Economic Chamber (AFEC)/Wirtschaftskammer
Osterreichs (WKO).'s3

Concerning the area of training and education,
several reporters mention ongoing efforts to improve
the familiarity of legal practitioners with extra-national
sources, by way of work-experience in foreign or inter-
national courts, with the assistance of the European
Commission (European Judicial Training Network,
EJTN)!** or within networks of cooperation between
States.'

Another possible solution is “to enhance coordina-
tion among the various actors involved in the multi-
level system.”!%

An occasional reference was made to the assistance
provided in Germany by the Max Planck Institute as a
possible influencing factor in more efficient application
of foreign sources.'”” In Switzerland judges dealing
with complex cases involving questions of international
private law can seek assistance from the Swiss Institute
of Comparative Law which might “write opinions
about existing transnational instruments or a particular
convention and its application.”'?

The German reporters also reminded us of a pro-
posal already put forward in 2004 within the European

133B. Vershraegen, Austrian Report.

13 Working sometimes in cooperation with the Council of the
Bars and Law Societies of the European Union (CCBE) and the
Council of the Notariats of the European Union (CNUE).

155Tn Austria (Verschraegen’s report): “The reaction by universi-
ties and professional legal associations has been to deepen the
knowledge on EU — law, but also to advise students to study
abroad and to strengthen cooperation of Austrian practitioners
with those from other EU — countries”. The German Report
includes a paragraph on Ldnder-Academies (Justizakademien):
the lists of events involving judges from various European coun-
tries is rather impressive (especially in connection with the
Eastern European area).

136 Such as the Open Method of Coordination (OMC), accepted
as a method of governance at the 2000 Lisbon European Council
and since then applied in various areas.

157 Japan’s report: “Some academics pointed out that an institu-
tion which would have a good ability to help judges to research
foreign laws and the global framework of nations to cooperate
with such research should be established”, quoting Akira
Mikazuki, Application of Foreign Law and Courts (written in
Japanese).

158 A Fotschl, answer n. 8.

S. Ferreri

setting: in order to improve the awareness of the
European Court of Justice about the need for an “inter-
play between comparative law, European Law, Conflict
of Laws and Private and Commercial Law” (instead of
“focusing predominantly on European law aspects and
interests”), O. Remien suggested that, firstly, in the
course of deciding on a preliminary ruling (by means
of art. 234 EC, now art. 267 TFUE), the ECJ could be
assisted by the national court referring the question: the
court might “deliver an outline of how its own domes-
tic law would handle the legal issue in question”; and
secondly, other States could file memoranda and experts
in comparative law could submit amici curiae opinions,
indicating possible solutions from a comparative law
perspective.'”

Law schools have increased their classes on inter-
national subjects and on foreign law: in Canada the
Law Faculty of McGill University (Montreal, Quebec)
“since 1998, has offered an integrated, comparative,
3-year curriculum, known as the McGill Programme,
that teaches even first-year introductory courses, such
as Contractual and Extra-contractual Obligations,
from a comparative perspective. The ultimate aspira-
tion of this programme ... is to transcend the fixation
on the study of law as the study of “legal systems” —
to overcome the traditional Western bias of concep-
tualizing law as nothing but a “system” ... to free the
educational discourse about law from its positivistic
constraints.”'®® Obviously the tendency to a compar-
ative approach is most encouraged in a mixed
jurisdiction.'®!

In the end, we may agree that “most of all, however,
we need to rethink our view of private law as a national

1Remien, “Einheit, Mehrstufigkeit und Flexibilitdit im europiis-
chen Privat- und Wirtschaftsrecht,” RabelsZ (1998) 62: 627 ff.,
at 633.

19 Canadian Report: “The programme attempts to understand
global legal diversity as a cultural plurality by, for example,
using the heuristic tool of the “tradition”, as most notably sug-
gested by H. Patrick Glenn. Conceptualizing “law” as “tradi-
tion” allows, according to Glenn, for a “normative engagement”
with otherness (as opposed to the hierarchic dominance of the
positivist, “systemic” approach), while explaining, at the same
time, the necessity to sustain diversity. ...”.

18I Nicholas Kasirer “has underlined that the pluralist philosophy
behind this experiment is very closely linked to the particular
legal consciousness of Quebec, a mindset that Kasirer described
as characterized by the experience of being “mixed”, interstitial,
and in flux”: Nicholas Kasirer, “Legal Education as Métissage,”
Tulane Law Review (2003) 78: 481.
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and coherent system.”'*2 The suggestion is to proceed

“from the idea of adapting legal cultures. There is no
coercion between the cultures but proactive coopera-
tion. Finding this normative compatibility is a task for
the judges searching the law. But for this goal we have
to leave aside the traditional sentence that a judge may
not innovate the law. Interlegality leads to the building
of new law.”!63

For my part, the answer does not seem to have
changed since 1987, when I proposed at the UNIDROIT
congress in Rome that scholars and law schools should
avoid maintaining and creating artificial divisions and
distinctions where the actual solutions practiced in
each jurisdiction were not different. We often present
legal rules as conflicting, or far from one another, even
if practical cases may in the end receive similar
answers. The way we approach problems along tradi-
tional lines of teaching or of analysis may emphasize
inconsistencies between different traditions rather than
stress similarities that may occur at the operational
level. “We must react against the habit of dramatising
differences expressing legal rules through conceptual
tools which make them unnecessarily rigid. It is for
scholars to restate rules, stressing more the operative
side so that artificial barriers are not built up by theo-
retical classifications.”!%*

Comparative lawyers are in a position to lift the veil
hiding reality. They can introduce students to the gen-
eral features of different legal systems, so that lawyers
are not misled by the different classifications that are
sometimes used to qualify facts (for example, in com-
mon law and civil law jurisdictions, with the tortious
rather than proprietary approach to some remedies to
recover personal property); they can also illustrate cer-

192 See Smit, “Plurality of Sources in European Private Law, or:
How to Live With Legal Diversity?,” in The Foundations of
European Private Law, ed. R. Brownsword, H. Micklitz, L.
Niglia and S. Weatherill (Oxford: Hart Publishing, 2010).

163 A. Fotschl, answer 7 (the reporter mentions the “order for
the judge to find law in Switzerland that is in conformity with
the European Rules ... the national judge may find law contra
legem if no political will to the contrary was expressed by the
legislator”).

164 That was my suggestion in Rome, at the UNIDROIT congress
(International Uniform in Practice, cit., p. 292). I was obviously
not the only one to encourage a comparative approach, see:
G. Reinhart (Heidelberg University), Le droit comparé et le per-
fectionnement juridique dans le domaine du droit privé, ibidem,
p. 264 ff.
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tain areas of the law, where similar needs suggest simi-
lar answers.

The suggestion to intervene early in the process
of education, made in 1987, was welcomed (by J.
Honnold), but also attracted some skeptical comments:
in particular by practitioners involved in the process of
making the law uniform. They had the impression that
starting early in teaching foreign law, or rather the for-
eign way of thinking about law, would not overcome
the usual set of difficulties in persuading States to rat-
ify and enforce international instruments of uniform
law.'®s Gerold Herrmann (senior legal officer of
UNCITRAL) was especially skeptical, particularly
about the proposal to “start very early with education
and professional training”. In an ironic reply he men-
tioned his 6-year-old son to whom he said he was
“reading every night two pages of summary records of
the travaux préparatoires of one of the important uni-
fication projects ...”. He concluded by saying that “My
anticipation is that in about 25 years we will still be
discussing the same problems and that unification will
still be as important as it is today”. He was right.
Education takes a long time to bear results, and requires
a consistent approach. '

In the meantime, teaching has changed: many more
exchange programmes have been established between
universities, and classes include increasing numbers of
foreign students.

165 G. Herrmann, in UNIDROIT, International Uniform Law in
Practice, cit., p. 543-544.

1% Discussions concerning the harmonization of the European
law of contract often turn on the alternative between, on the one
hand, speeding up unification by outright codification and, on
the other side, educating lawyers of the different European States
to each other’s perspective. A classical example: O. Lando
supports the first solution (O. Lando, “Principles of European
Contract Law, An alternative or Precursor of European
Legislation,” American Journal of Comparative Law (1992) 40:
573-585; O. Lando, “Why Codify the European Law of
Contract?,” European Review of Private Law (1997) 5: 525,
526-27), while A. Flessner seems to lean towards the second
option (see the Rechtseinheitlichung durch Rechtswissenschaft
und Juristenausbildung, in the Congress proceedings of the
1991 Hamburg meeting on Alternativen zur Legislatorischen
Rechtsvereinheitlichung, in RabelsZ. fiir ausl. und int.
Privatrecht, 1992, p. 217 ss., at p. 243). The German report men-
tions opposition by K. Kreuzer to a project of codification of
civil law across borders (Entnationalisierung des Privatrechts
durch globale Rechtsintegration?, in Festschrift 600 Jahre
Wiirzburger Juristenfakultit, 2002, 247 ff., at 286).
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S. Ferreri

In the span of time between my experience in 1987
and today’s experience, I can add that working in inter-
national teams such as the European Acquis Group on
Principles of European Contract law has increased my
comprehension of how scholars from different back-
grounds approach problems. I cannot say that I can
actually predict what their answers are going to be to
issues presented to them, but I can follow their reason-
ing, and also make myself understood when I raise an
objection or I present a different way of seeing the
problem. I also see that this kind of communication is
easier and more obvious for younger colleagues in our
(élite) group.

I should only add that one of the reporters mentioned
a fact that in my view is particularly revealing: in the

case-law on the CISG “in one case, a court cited 40
foreign court decisions and arbitral awards. Two deci-
sions have each cited two foreign cases, and several
cases have cited a single foreign decision. More
recently, a court referred to 37 foreign court decisions
and arbitral awards.”'” When foreign decisions are
easily accessible and translated into one of the lan-
guages that most lawyers have struggled to learn,
judges and parties do refer to them.!®® In this sense
the work done by UNCITRAL through CLOUT
(Case Law on UNCITRAL Texts) and the Digest of
Case Law, which summarizes existing judicial
and arbitral cases, is probably the best effort made
to date, to encourage readers to keep abreast with
change.

167 Tetsuo Morishita, arguing about the need in Japan to have a
specialized court in international commercial law, whose judges
may feel confident in English, and referring to http://www.cisg.
law.pace.edu/cisg/text/digest-art-07.html#a.

18T noticed the enthusiasm in quoting foreign decisions (written
in German) also in Italian judgments published in the UNILEX
collection (unilex.org) and I was somewhat puzzled (since
knowledge of German is not so common in our courts), as I men-
tioned at the UNCITRAL Congress on the 25th anniversary of
the CISG, in Vienna, March 2005, “Some Remarks Concerning
the Implementation of the CISG by the Courts (the Seller’s
Performance),” Pittsburgh Journal of Law and Commerce
(2005-2006) 25(2): 223-240.
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The Role of Practice in Legal

Education’

Richard J. Wilson

This general report represents a synthesis of national
reports, as well as observations and conclusions.?

3.1 An Overview of Issues
for the General Report
3.1.1 A Brief Taxonomy, and Some Issues

in Theories of Comparison

The submitted reports may be said to reflect what Prof.
Mathias Reimann criticizes as the “Country and
Western tradition” of comparative law more generally,
in which the emphasis is on Europe and its scholars
who focus their comparative attentions on the opera-
tion of private law within “nation state legal systems
and Western capitalist societies.” That tendency, he
suggests, is in “dire need of a major overhaul.”® Here,
the individual national reporters could have no way of
knowing who would respond on the topic under review,
and most of the legal education under study here is
within the public realm. Yet the Reimann critique must

'1.D., Le role de la pratique dans la formation des jurists.
2Reports were submitted for Australia, Belgium, Canada
(Quebec Province), Czech Republic, England and Wales, France,
Germany, Greece, Hungary, Ireland, Italy, New Zealand,
Portugal, Switzerland, Taiwan, Turkey, and Venezuela.
$Mathias Reimann, “The Progress and Failure of Comparative
Law in the Second Half of the Twentieth Century,” American
Journal of Comparative Law 50 (2002): 671, 685.
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be taken seriously if true and accurate comparisons are
to take place within the academy.

Moreover, the particular data-set reported here (again,
through no fault of the individual national reporters)
generally skews toward those countries in which the
role of the teaching of theory within the academy has
long reigned supreme over that of the teaching of prac-
tice. It does not allow, on its face, for any general con-
clusions as to the global prevalence and trend in growth
of what I will call a pedagogy of practice within the
legal academy. I have written elsewhere on the reasons
for the absence of practical training within the academy
in Western Europe.* While my focus in that article was
on clinical legal education, the critique applies broadly
to the theory-focused legal education that historically
predominates in continental Europe as well as in the
United States, where the Langdellian case-method of
1870, the verifiable child of German legal science,
remains the dominant pedagogy. The national report of
Germany specifically engages my critique and provides
the beginnings of an international dialog on the topic.

Whatever the shortcomings in the sample, however,
I'have developed a careful analysis of the national reports,
in both narrative and schematic form, in the attached
tables. Table 3.2, with explanations, provides the real
meat of this report, as it portrays the ways in which the
national reports present information on the extent of
the teaching of practice within legal education. Table 3.1
is necessary only in order to give context and potential
explanation for the data in Table 3.2. For example, as

“Richard J. Wilson, “Western Europe: Last Holdout in the
Worldwide Acceptance of Clinical Legal Education,” German
Law Review 10 (2009): 823.

K.B. Brown and D.V. Snyder (eds.), General Reports of the XVIIIth Congress of the International Academy 57
of Comparative Law/Rapports Généraux du XVIIIeme Congres de I’Académie Internationale de Droit Comparé,
DOI 10.1007/978-94-007-2354-2_3, © Springer Science+Business Media B.V. 2012
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Table 3.1 General structure of legal education

Number LS

Country Pop. (M)  Pub Priv Barsize(TH)  Grads/year Grad% prac Control Cost/yearUS$/€  Nat. entry exam
Australia 223 28 2 3.8B ? Most Local $8,000-35,000 yes

34.58
Belgium 10.8 12 0 15.8 1,600 Minority Local €80-837 No
Canada (Quebec) 7.8 6(civ) O 23¢ 800 ? Leg. $ 1,200-1,800 Fr.
Czech Rep. 10.5 4 9 --- 1,479 (pub) 65 Min. Ed. $ 2,500-3,000 Yes/Priv.
England/Wales 62 (UK) 103¢ 15B 13,800 60 Bar, Univ. $ 5,300-16,400 U/ LNAT

1158
France 65.5 <50 <10 47.7 ? ? State €8,970 ---
Germany 81.7 42 1 147 6,300 1st ex. 50 Local/Univ. € 100Pu Priv.

9,900Pri

Greece 11.3 3 0 >89! 1,500 - State —0- -
Hungary 10 6" 2 - 3,190 Majority Leg. $ 700-1,000 Yes
Ireland 45 12v 74 2B 1,500 66-73 HEA/Bar €22,000 Yes

8S
Ttaly 60.3 47 8+8" 200 15,448 Minority State/courts €1,320-10,000 Priv/Self/

pub
New Zealand 4.3 6 0 10.5 1,400v ™ CLE $ 3,600 NCEA
(2002)

Portugal 10.6 5 6 26 1,500 70 Leg. €1,000-4,000 H.S. Exam
Switz. 7.7 9 1 DL 8 1,400 70 Local Coord. €700-1,400 H.S. Exam
Taiwan 23 17 19 5 3,000 Most 70% Min. Ed. $ 1,460-2,830 Yes
Turkey 72.5 17 27 - 4,200 Most 76% State $200 Yes
Venez. 28.7 7 >3 143 7,000 - State $-0--3,700 Yes/Vol.

Explanation of Data

Table 1 displays data about the general structure of legal education

Entry Key

Yes or no=responded generally

---=general reporter did not find responsive data in the report

?=national reporter does not have the data

Acronyms used in the Table come from the national reports

Column Explanations

Column 1 — “Pop (M)” — National population, in millions. I did not ask for national populations. All population figures are taken from estimates by the Population
Division of the United Nations Department of Economic and Social Affairs, as of July of 2009

Columns 2-3 — “Number LS — number of law schools, public and private

Column 4 — “Bar Size (Th)” — Size of bar, including all practicing members, at last count, in thousands

Column 5 — “Grads/year” — Grads in last recorded year

Column 6 — “Grad % prac.” — estimated percentage of graduates who will engage in practice as an advocate

Column 7 — “Control” — refers to who controls or governs legal education generally: legislature, courts, etc., as well as the level at which that authority is
exercised: national or local

Column 8 — “Cost yr, US$/€” — estimated cost of enrollment per year. Some reporters gave estimated total cost. In all countries with state control and support of
legal education, the state, nationally or locally, subsidizes the cost of legal education, either to the university or directly to the student

Column 9 — “Nat. Entry Exam” — whether there is some other requirement beyond graduation from secondary school or undergraduate school, excluding national
graduation exams within those levels

Columns 10-11 — “Degrees/years” — this refers to the number of years of schooling required for basic admission to practice law as an advocate. The first degree is,
almost without exception, taken after completion of secondary education, not after a general undergraduate B.A. or B.S. The second degree is a masters degree,
but may be required for practice, particularly in Bologna process countries

Column 12 — “Comp Grad Exam” — whether there is some comprehensive examination prior to or following graduation from law school

Columns 13-15 — “Apprenticeship” — this cluster tells the term of an apprenticeship or trainee period, whether some course of study is required during that period,
and whether there is some form of examination during or after the traineeship. The apprenticeship is managed by the bar unless otherwise indicated

Columns 16-18 — “Professoriate” — this group discusses full-time (FT) and part-time (PT) professors, and whether the full-time faculty can engage in the private
practice of law while employed by the university (PrPr)

Column 19 — “Future” is a column to give one of two pithy words of summary from the national reports on the future of practice in the academy

Note — Due to the complexity of national curricula, no column indicates that information. As a general conclusion, however, one notes that much of the curriculum
is more required than elective, and that required courses are often designated by a body outside of the law schools themselves, such as national legislation or a
national regulatory agency. Nor did I include reference to rules regarding student practice of law, as such rules were both rare or non-existent
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Degrees/years Apprenticeship
Ist(af.H.S.) 2d Compgrad exam  Term Course
5or2-3gr yes lyr PLT/1 mo (L.S.)
reader
3 2 No 3 years® Yes (L.S.)
- -—- -—- 6 months Yes
3 2 Yes? 3 years -
3 (14 grad)® - - 12 months + BPTC LPC
pupilage
1-2 CAPA 18 months -
- Yes 2 years* Yes
4 - - 18 months -
5 - 3 years -
3 1-3 yes® 1 year' 1 year
3 2 Dissert. 2 year Yes (L.S.)
4 - Ist year & yes 18 weeks PLSC
4 no 2 years Yes 6 months
3 1-2 1 year Yes
4-5 [3-4] Yes* 5 months 1 month
4 no 1 year Yes
5 Comp/Univ. 3 months™ -

214 of these schools have been founded since 1989

Includes pro deo obligation to accept legal aid cases

47% of the bar is female

Includes diploma paper

“No public/private distinction noted. All schools listed in appendix to national report
fAlso includes option to read law without attending law school

Entry is competitive

"This is a reference to combined business and law schools with a commercial focus
Not from this report; from report of Italy, at 11

JEstimated average total cost

*Supported by state stipend

'Actual number significantly smaller

"Written and oral stages

"Four new schools between 1995 and 2002

°Administered by government, not bar

rSeven Universities and five institutes of technology

9Five colleges and two professional legal bodies

‘Estimated total cost

*Often preceded by “grind” preparation course

‘Called pupilage or “deviling”

Includes 8 “e-schools” by distance learning

v28% increase from 2002 to 2006

“Decreasing percentage as enrollment rises, due to wide choice of career options
*Increase in total schools by 28 since 2000

YOnly 494 passed bar — see next note

“Very low pass rate — estimated at 8%, rising to 22% in recent year

“Many schools founded since 1990

®Done as Community Service

(Cts)
Yes™
Yes®
Yes
(Bar)
Yes

Professoriate

FT PT

Most  Growing
Most  Growing
Most  Yes

55%  45%
Most -

100 -

100 -

100 -

Most  Growing
Most -

- Most
Core  Contract
10%  Most
Core  Lecture
41%  59%
Most -

FTPrPr

Yes

Yes
Some

Yes

Yes

Future

Strong/Americanized

More practice

Increasing,
E, not R

Legal aid by bar
Needs refining
More — Increasing

More in LLM stage

Not needed

More prac/ Not like American

More in future
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the New Zealand report notes, legal education is
divided into three broad stages: a first academic phase,
a second professional training phase, and a third post-
admission phase of ongoing or continuing legal educa-
tion, often required in many countries.” The reports
themselves all reflect the first two stages: a period of
formal training is followed by a required period of
apprenticeship in every reporting country. The appren-
ticeship period is required before a student who has
graduated from law school can be admitted to practice
as an advocate, and often before he or she can move on
to specialized training for either the judiciary or pros-
ecution services. It is often within the apprenticeship
phase of training that the trainee-lawyer is said to gain
an exposure to training in the actual practice of law.
English, it can be argued, has become the lingua
franca of international and comparative law.% This is
important not only in its own right, but because it
strongly relates to information in both the national
reports and in general on comparative legal education.
It is obvious from the national reports that English has
become an important tool for teaching law in a global-
ized world, and as a common root language for stu-
dents across borders. Many of the reports note a trend
toward a more globalized curriculum,” and law courses
in English seem to offer a kind of common denomina-
tor for whether schools will attract a global study body.
In Belgium, France, Germany, Hungary, Italy and
Switzerland, at least some courses are offered in
English. (see Table 3.2, “Foreign Language” column).
A second issue in conducting a comparative study
is the frame of reference for comparison itself.
Comparative law has struggled mightily with this
theme throughout its existence, and modern compara-
tive study of legal education and the legal profession is
not immune to this critique. Some of that, in turn, has
to do with the existing literature on the topic, and prior

>New Zealand national report, at 1. While many reports make
mention of continuing legal education requirements, my focus
here is on legal education itself, so there will be no discussion of
CLE.

° An interesting new title, published in May of 2010, suggests
that English can be reduced, in turn, to “Globish,” with a reduc-
tive vocabulary of some 1500 essential words used for business
purposes. Robert McCrum, Globish: How the English Language
Became the World’s Language (New York: W.W. Norton &
Co., 2010).

”See, e.g., Belgium Report, at 10; Greece Report, at 17; Italy
Report, at 6.
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frames of reference. First, then, let us briefly review
the English-language literature on comparative legal
education and the legal professions.

Literature on comparative legal education is sparse
at best, and where it exists, it tends toward compari-
sons of U.S. and classic European systems. In 19658
and 1970,° comprehensive bibliographies on compara-
tive legal education were published in the United
States. The later bound volume is significantly larger,
and contains over 100 pages of annotated entries on
legal education around the world, under the heading of
“Comparative Legal Education.” These materials are
organized by region and country, and make no further
subject-matter distinctions within countries. In 1993,
another volume appeared, this time on international
legal education,'® but bibliographies appear to be oth-
erwise limited to country-specific materials.

Comparative materials on the legal professions
share much the same fate, aside from the general
observation that legal professions and legal education
are often treated as separate fields of study, as though
the two were completely unrelated. The definitive
series of books on Lawyers in Society, edited by
Richard Abel and Philip Lewis in the late 1980s,"
remain the best single collection on comparative legal
professions, but their work focuses primarily on the
sociology of law rather than purely comparative per-
spectives. Now more than 20 years old, this collection
still remains as the best comparative source on these
topics, but it too is limited largely to comparison of
lawyers in Europe and the United States. A more recent
volume represents a kind of sequel, but again focuses
on Europe and North America, with additional chap-
ters on Australia, Korea, Mexico and Latin America
generally.'? The late Mauro Capelletti’s multi-volume

$Doris Yendes Alspaugh, A Bibliography of Materials on Legal
Education (New York: New York University School of Law,
1965).

°Dusan J. Djonovich, Legal Education: A Selective Bibliography
(Dobbs Ferry: Oceana, 1970).

10 International Legal Education Bibliography (Donald B. King
ed. 1993) (loose-leaf document prepared for the Section on
International Legal Exchanges of the Association of American
Law Schools).

""Richard L. Abel and Philip S.C. Lewis, Lawyers in Society, 4
vols (Berkeley: University of California Press,1989).

2 William L.F. Felstiner ed., Reorganization and Resistance:
Legal Professions Confront a Changing World (Oxford: Hart,
2005).
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series on access to justice, completed in the 1970s,
contained more information on a wider range of coun-
tries, but on a narrower topic.'® There is, to my knowl-
edge, only one volume exclusively devoted to the legal
professions in the global south, primarily Africa and
Latin America, but also including Malaysia, and that
volume is now nearly 30 years out of date.'

The most recent volumes on comparative legal pro-
fessions take a more cultural perspective,'” while chal-
lenging the dominant paradigms of comparison
through the traditional civil v. common law struc-
tures.'¢ Prof. Garth, for example, suggests that per-
spectives grounded in institutional economics, such as
the writings of Ugo Mattei, or with market-oriented
grounding, provide better alternative frameworks for
analysis than the traditional comparativists. Each
alternative “defines the object of study differently, and
each provides very different insights about what it
means to be a ‘lawyer’ or ‘jurist’ in different places.”!”
Other comparativists suggest abandonment of the
common-law-versus-civil-law paradigm entirely, in
favor of broad factors such as prestige, power or effi-
ciency as motivators on the part of the receiving coun-
tries in the “legal transplant” process, while imposition
through colonialism or imperialism is the primary tool
of the exporting countries.'® Prestige and power, poli-
tics and economics, patriarchy and paternalism may
also provide significant structural frameworks for the

3 Mauro Cappelletti ed., Access to Justice, 4 vols. (Milan/Alphen
aan den rijn: A. Giuffre/Sijthoff and Noordhoff 1978-1979).

14C.J. Dias et al., eds., Lawyers in the Third World: Comparative
and  Developmental  Perspectives  (Uppsala/New  York:
Scandinavian Institute of African Studies/International Center
for Law in Development, 1981).

15See, e.g., Ralph Grillo et al., eds., Legal Practice and Cultural
Diversity (Farnham: Ashgate, 2009).

1o Bryant Garth, “Comparative Law and the Legal Profession:
Notes Toward a Reorientation of Research,” in Lawyers’ Practice
and Ideals: A Comparative View, ed. John J. Barcel6 III and
Roger C. Cramton (The Hague/Boston: Kluwer Law
International, 1999), 227.

171d. at 228.

18 Gianmaria Ajani, “By Chance and Prestige: Legal Transplants
in Russia and Eastern Europe,” American Journal of Comparative
Law 43 (1995): 93, 112-114; Michele Graziadei, “Comparative
Law as the Study of Transplants and Receptions,” in The Oxford
Handbook of Comparative Law, ed. Mathias Reimann and
Reinhard Zimmermann (Oxford: Oxford University Press 2006),
441, 355-461.
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analysis of the persistence of tradition within legal
education."

In this study, for example, there is no analysis of
the implications for legal education of the economic
and sociological phenomenon known as “big law,” or
the growth of the enormous, multi-national law firm.
The biggest 100 global law firms, mostly based in
the United States, but also found in England, the
Netherlands, Spain, France, Australia and Canada,
averaged over 1,000 lawyers per firm in 2008 for the
first time.?° In 2009, the biggest U.S. firm, Baker &
McKenzie, topped out at just short of 4,000 lawyers in
39 countries.?! Its gross revenues of $2.1 billion rank it
higher than the GDP of 32 countries of the world in
2009, by World Bank measures of GDP. Recent studies
show that the particular organizational structures of
these firms, as well as the lawyering skills needed to
perform well within firm culture, may require us to
change our views of the legal profession and the ways
in which legal education trains future lawyers.?
Market-driven decisions erode lawyer’s ethics and can
make the practice of law more a business than a profes-
sion.”? And the lure of big money goes with big law —
starting salaries for new associates, even during the
recession and with delayed start dates, have stayed in
the neighborhood of $160,000 per year in the U.S. And
even though big law laid off lawyers, deferred new
hires, and slashed the size of incoming classes of
associates,? revenue per partner in the biggest firms in

See, e.g., Duncan Kennedy, “The Political Significance of the
Structure of the Law School Curriculum,” Seton Hall Law
Reviews 14 (1983-1984): 1; generally, Ugo Mattei, “Why the
Wind Changed: Intellectual Leadership in Western Law,”
American Journal of Comparative Law 42 (1994): 195.

2 The Global 100: Most Lawyers, 30 American Lawyer 171
(Oct. 2008). The German national reporters also note the growth
of “big law” in that country.

21 The Am Law 100, 2010, 32 American Lawyer 137 (May
2010).

22Richard Susskind, The End of Lawyers? Rethinking the Nature
of Legal Services (2009) (British perspective); Thomas
Morgan, The Vanishing American Lawyer (2010) (American
perspective).

2 See, e.g., John J. Barcel6 III and Roger C. Cramton, eds.,
Lawyers’ Practice and Ideals: A Comparative View (The Hague/
Boston: Kluwer Law International, 1999), with six chapters on
legal ethics in the profession, and Milton Reagan Jr., Eat What
You Kill: The Fall of a Wall Street Lawyer (Ann Arbor: University
of Michigan Press 2005).

2 No Answers Easy: Am Law 100 Firms Laid Off Thousands of
Lawyers in 2009, 32 American Lawyer 108 (May 2010).
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2009 still averaged just over $1 million, with the top
firm’s partners taking in $4 million each.”® While
this report lends itself to the traditional construct of
comparison by civil law/common law distinctions,
these economic factors are profoundly changing the
face of the bar, and raising troubling questions about
legal education’s relationship to — and arguably its pro-
found disconnection from — the contemporary practice
of law.

3.1.2 Definitional Issues

Before beginning a detailed discussion of the data,
then, I will provide some definitional framework for
common reference. At the heart of the matter is the
question of what constitutes the “practice” of law; put
another way, what is the legal “profession” and what
do law professionals do? A related question is what
terminology should be used for one who engages in the
practice of law.

When using those terms in the United States, the
usage is relatively straightforward. In Black’s Law
Dictionary, a “lawyer” is defined as “a person learned
in the law; as an attorney, counsel or solicitor; a person
licensed to practice law.” Even there, several synonyms
are offered: attorney, counsel or solicitor. In the U.S.,
however, the term “solicitor” is not used, as the bar is
unitary; the last half of the definition is better. A law-
yer is, simply, one who holds a license to practice law,
that license having been issued by the highest bar
authority in the state in which the law school graduate
sat for a state bar examination and passed the related
“character and fitness to practice” element of the
licensing process. Once a lawyer has her license, she
can appear in any state court within that jurisdiction,
and without much more than payment of an additional
licensure fee, can appear in the federal courts as well.

Lawyers in the U.S. engage in the practice of law,
whether they are self-employed, or employed by a law
firm, as in-house counsel in a business entity, by gov-
ernment, prosecution services, or as court personnel
other than judges. The area of practice focus matters
little for lawyers in the U.S., and lawyers rarely take

The Am Law 100, 2010: 2009 Profits Per Partner/By Location,
32 American Lawyer 157 (May 2010). The top firm, in PPP, was
New York’s Wachtell, Lipton, Rosen & Katz, with $4,300,000
each for 86 equity partners.
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on the role of judge immediately after law school
graduation; judicial positions are gained later in one’s
career by either nomination or non-partisan popular
election. One can readily see that the term “lawyer”
captures the vast majority of the legal profession, other
than the judiciary and most of the teaching profession.
A lawyer is, in short, a provider of general legal ser-
vices. While some law school graduates do not actively
practice law, the vast majority take a bar exam and
become licensed in some state, usually within the first
year after their graduation from law school. In the
U.S., a notary is not legally educated, and serves sim-
ply as a qualified public official who certifies that a
document has been sworn under oath to be true and
accurate. Legal secretaries often act as notaries after
taking a short course and obtaining a notary certificate;
a small fee may be charged for notary services.

The U.S. definition of law practice and membership
in the legal profession does not hold true almost any-
where else in the world, and certainly not within the
civil law world. As was apparent from the reports (and
the general reporter’s prior knowledge), many law
school graduates from Europe and other parts of the
world do not go on to become licensed practitioners
after law school graduation. While many national
reports were not able to make accurate estimates, most
reports suggested that somewhere between 60 and
75% of all law school graduates go on to pursue a law
license, and are now in practice. (See Table 3.1, col-
umn marked “Grad % prac.”). Only one country report,
Italy, suggested that a “minority” of law grads go on to
licensure,”® while several suggested that “most” gradu-
ates obtain licenses. In many parts of Europe, such
graduates of law school without licensure are referred
to as “jurists,” and they will be designated as such
hereafter. In-house counsel for corporations or busi-
nesses often fall into this category, and may not need
formal licensure to advise their business clients.

For those with legal training who go on to licensure
and then into private or public practice, the most com-
mon term is “advocate,” although countries that are
part of the British tradition (England & Wales, Ireland
and Australia) continue to make distinctions between
two categories of training and practice: solicitor and
barrister. The barrister is most associated with those
who appear in court to plead a client’s case, while a
solicitor traditionally engages in out-of-court advisory

26Bar leaders in the Netherlands hold a similar view; see below.
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work, but those distinctions are blurring, despite
maintenance of the hierarchy of barrister over solicitor.
Here, I will use the term advocate or lawyer when
referring to individuals licensed for the private or pub-
lic practice of law within a national jurisdiction. In his
study comparing lawyers and law practice between the
common law and civil law tradition, however, American
scholar Richard Abel found accurate comparisons of
the legal professions to be “acutely problematic’ across
the civil and common law, but not impossible.?’

There are, however, categories of the legal profes-
sion that are not associated with the traditional practice
of law. These include, most typically, notaries, prose-
cutors, judges or magistrates, and sometimes bailiffs.
For those statuses, special additional training may be
required in addition to or distinct from the traditional
apprenticeship stage before entry into law practice,
and such forms of the legal profession often have their
own guilds or bar associations apart from advocates.
Positions in these fields are normally begun after law
school, are life-long specialized careers, and are not
considered to be engaged in law “practice.” The same
may be true in some countries for specialized training
in a particular area of law, especially in fields such as
tax or real estate law. Thus, as the French report notes
(in my own translation from the original French), “law
studies offer numerous possibilities: the professions of
advocate, notary, magistrate, in-house counsel, bailiff,
realtor, insurer, judicial administrator, appraiser,
banker, different positions within the public sphere
(professors, hospital directors, lieutenants and com-
missioners of police, work inspectors, customs inspec-
tors, tax controllers, etc.)” and others.”® One may or
may not have a formal license to practice law in order
to engage in some of these functions, and sometimes
one must have more than formal legal education and an
apprenticeship to hold such positions, but all are avail-
able with a law school diploma.

The European distinctions between law practice
and other legal roles, however, do not appreciably dif-
fer from the functions carried out by U.S. jurists and
advocates, and legal education still has, as its primary
function, “the formation of skilled lawyers,” as noted

Y’Richard I. Abel, “Lawyers in the Civil Law World,” in Lawyers
in Society: Vol. 2, The Civil Law World, ed. Richard 1. Abel &
Philip S.C. Lewis 1, 5 (Berkeley: Univ. of California Press,
1988).

B French report, at 8.
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in the Belgian report.? That report goes on to suggest
that because the skills of a lawyer remain a “tricky”
question, the inclusion of skills training in law school
curricula remains difficult, as there is “no general
accepted ‘standard’ for implementing practice in cur-
ricula.”* That may well be true in Belgium, and more
broadly in continental Europe, but it is not true in
England and Wales, nor in the United States, where the
bar and the academy together have sharpened answers
to the question of what baseline skills a lawyer needs
in order to competently engage in the practice of law.

No generally accepted standard for the teaching of
practice exists on the Continent for a number of rea-
sons. First, very little time has been devoted by the
legal academy there to the question of what a lawyer
does in practice, as most law school academics do not
practice law themselves, and the topic holds little aca-
demic interest. More than 20 years ago, Richard Abel
noted that “students of comparative law . . . have paid
little or no attention to lawyers,” at least in English-
language studies. He noted in 1988 that “very little has
been written in English on lawyers outside of the com-
mon law world.”*! Second, and a corollary of the first,
issues of practice on the Continent are best designed
and taught by the bar or bench during the separate
period of apprenticeship, as it is the bar or bench that
is best equipped to teach skills.*? Third, it is assumed
that issues of practice can and will be taught adequately
during the period of formal apprenticeship, a period of
immersion in the world of law practice, often accom-
panied by classes intended to expose students to prac-
tice issues. All of the reporting countries in this study
provide for some period of apprenticeship, although
the time period for such training varies radically, from
as short as 18 weeks, in New Zealand, to as long as
3 years, in Belgium, the Czech Republic and Hungary.
(see Table 3.1, first column under “Apprenticeship”
heading). Finally, it is assumed that if the apprentice-
ship does not adequately prepare the new advocates for
practice, they will get that training on the job, through
training programs conducted by the law firms by which
the advocate will be employed.

»Belgian report, at 9.
OTbid.
31 Abel, Lawyers in the Civil Law World, supran. 27, at 1.

¥ Note that three jurisdictions — Australia, Belgium and Italy —
report that law school faculty design and teach the courses
offered during the apprenticeship period.
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The French report hints that practical training is
easy for recent graduates to pick up; the report seems
to suggest that, for starting in-house counsel, such
training can occur in “less than 2 months, if the new
recruit demonstrates such a mind or natural potential
to reinforce [such training] quickly.”*® If there is little
current scholarship on what lawyers do in practice on
the Continent, there is even less, empirical or other-
wise, on the question of what actually happens during
the apprenticeship period or with other forms of on-
the-job training, except very anecdotally. One can
fairly conclude, I believe, that the legal academy, in
both Europe and United States, knows very little about
what happens after formal academic training is over,
whether in an apprenticeship or in practical, on-the-job
training. Indeed, one can make the case that the legal
academy, not only in Europe but throughout the world,
is strangely balkanized from the law profession and
law practice itself, and that legal education’s age-old
romance with doctrinal issues — whether through codes
or cases — comes at the expense of actually knowing,
and helping students to learn, what lawyers need to
know and do in their professional work. If the national
reports are a reflection of the broader world of law
teaching, that is certainly the case in continental Europe
and Latin America today, after millennia of teaching
law as science through an overwhelmingly mandated
doctrinal curriculum, via dogmatic lecture and rote
memorization to huge classrooms of students.’* Law
teaching, we might note, is no less tradition-bound and
doctrinally focused in the United States or throughout
the common law system. U.S. history is simply shorter,

33 French report, at 9.

34If taken as accurate, this was certainly true 15 years ago, when
the great comparative scholar, John Henry Merryman, wrote that
in Western Europe, “[qJuestions about teaching objectives and
methods are considered uninteresting or not open to discussion.
One teaches as professors have always taught; one’s purposes
are the same purposes as they have always been; questions about
such matters do not arise.” John Henry Merryman, “Legal
Education There and Here: A Comparison,” in Civil Law, ed.
Ralf Rogowski, 79, 85 (1996). And later, he opines that in “the
civil law world, the educational focus is primarily on substance;
method is deemphasized.” Id., at 91. This seems no less true in
Latin America today. See, Juny Montoya, “The Current State of
Legal Education Reform in Latin America: A Critical Appraisal,”
Journal of Legal Education 59 (2010): 545 (commenting that in
Latin America, the “teaching of law has inherited medieval, dog-
matic methods and later incorporated a further, inner dogmatism
shaped by the ideology of codification.” Id., at 546).
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and the historical direction is discernibly more toward
a greater role for practice within the academy.

It is not the purpose of this report to call for legal
education to exclusively or only teach practice. To
focus legal education on practice skills exclusively
might well, as the French national report notes, “sup-
press any systematic or synthetic thinking.”*> Rather,
the purpose of the report is simply to document the
extent to which legal education today gives attention to
what might be called a pedagogy of practice, in addi-
tion to imparting the skill of careful and logical legal
reasoning.

The recent report of the Carnegie Foundation for
the Advancement of Teaching, Educating Lawyers:
Preparation for the Profession of Law,’ critiquing
legal education in the United States today, suggests
that the role of legal education should be to focus on
what it calls the “three apprenticeships”: training for
thinking, performing and professional conduct. The
first apprenticeship is intellectual or cognitive, and is
the traditional apprenticeship that dominates legal edu-
cation throughout the world today. The second appren-
ticeship is “the forms of expert practice shared by
competent practitioners,” and must be taught by “quite
different pedagogies” than those by which theory is
taught. The third, an apprenticeship of “identity and
purpose,” inculcates values for which the legal profes-
sion is responsible.’” While the Carnegie Report
authors do not explicitly so conclude, one can make
the case that these apprenticeships are universal; they
are or should be common to the mission of legal edu-
cation throughout the world. It may be that the tradi-
tional apprenticeship period following law school in
many countries contributes to construction of the three
essential apprenticeships, but the question remains as
to whether legal education lives up to its promise to
prepare skilled, competent beginning lawyers.

One final issue deserves explication, that of what
constitutes the scope or range of the teaching of prac-
tice in legal education. Is the teaching of practice
primarily focused on the content of the subject matter
offered within a school’s curriculum, or is the teaching
of practice a question of teaching methodology?

3 French report, at 14.

3¢ William M. Sullivan et al., Educating Lawyers: Preparation
for the Profession of Law (San Francisco: Carnegie Foundation,
2007).

71d., at 27-29.
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This report, and hopefully the questionnaire itself, left
ample room for broad inclusion of both content and
method in the teaching of practice.

Methods of teaching practice are often referred to
as “active” or “experiential” methods, as they engage
the student in some activity other than passive listen-
ing. They may be hypothetical or real, but all involve
activity: doing, rather than merely thinking.* In this
sense, active or experiential learning goes beyond not
only the classic lecture method, but also the “Socratic-
case” method in U.S. legal education, developed from
roots at Harvard Law School in the late nineteenth cen-
tury. The case method, although grounded in the study
of cases as precedents, was designed by Dean Langdell
pursuant to the notion that a few essential principles of
law could be discovered in the cases through a scien-
tific method. This concept was borrowed from German
legal science, then seen as a guiding force by many
American academics.* It is, as such, a method of legal
analysis or legal thinking, and the use of cases is sim-
ply another context for critical legal reasoning; it is
grounded in thinking, and not in doing. Nonetheless,
because at least six national reports from the civil law
tradition*® included the study of cases as a method for
teaching of practice, five civil law countries list seminars,*'

38 Julian Webb, a British scholar, draws more subtle distinctions
between experiential learning and practical or experiential
knowledge. The experiential model “places a premium on the
know how rather than the know what aspects of learning.” Julian
Webb, “Where the Action Is: Developing Artistry in Legal
Education,” International Journal of Legal Profession 2 (1995):
187, 190-191.

¥ See, Laura I. Appleman, “The Rise of the Modern American
Law School: How Professionalization, German Scholarship, and
Legal Reform Shaped Our System of Legal Education,” New
England Law Review 39 (2005): 251 (arguing that German legal
science, as adopted by Langdell, was “less about individual
German courses and more about a specific scholastic ideology
—a way of thinking about learning — focusing on scholarship and
research as the definition of one’s professional career . . . The
scientific method, emphasized by such German scholars as
Leopold von Ranke, emphasized long hours in the library and
absolute fidelity to sources.” Id., at 274); Howard Schweber,
“The ‘Science’ of Legal Science: The Model of the Natural
Sciences in Nineteenth-Century American Legal Education,”
Law and History Review 17 (1999): 421 (suggesting the science
was a natural science inherited from the British, but arguing that
“Langdell’s ‘legal science’ was emphatically not based on the
experience of legal practice.” Id., at 461).

“Belgium, Hungary, Portugal, Switzerland, Turkey and Venezuela.
Germany notes that cases are used in state examinations.
#IBelgium, Czech Republic, Greece, Hungary and Turkey.
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and another three civil law countries* use what is
commonly called problem-based learning, I have
included those three methods or course contexts along
the continuum of the teaching of practice. (see Table 3.2,
columns headed “Cases,” “Seminars” and “PBL”)

Thinking of the teaching of practice as flowing
along a continuum of courses or subjects might be
helpful in approaching this topic within the report.*
The constellation of courses moves from the more pas-
sive to the more active in engaging the student in the
learning process. Courses or subjects such as a foreign
language, cases, problem-based learning and seminars
are all included here, but all involve either teaching or
learning contexts only of legal thinking or analysis.
The mere fact that a student is speaking in class can
arguably make a subject active, but it is not yet experi-
ential; that is, students are largely using their cogni-
tive, analytical skills rather than other, less cognitive
processes such as judgment, creativity, interpersonal
skills or time-efficiency. Another set of courses engages
the students in activities that are experiential in the
sense that they simulate lawyering tasks through repli-
cation in often-complex and lengthy hypothetical situ-
ations. These include such courses as legal research,
legal rhetoric, legal drafting, or other simulation
courses (examples might include courses on client
interviewing or counseling, trial practice, or on alter-
native dispute resolution methods such as negotiation,
mediation or arbitration). Those courses are listed in
Table 3.2 as well, although there is one catch-all cate-
gory called “Simulation” that is intended to capture
subject-matters taught through simulation or role-play,
but beyond the most basic lawyering skills.*

This is not to say, of course, that all courses or sub-
jects on the continuum are of equal weight or strength
as teaching methods. Each has come under significant
criticism, particularly when compared to the benefits
of work with actual clients in the clinical context.

“2Belgium, Greece and Turkey. Among the common law coun-
tries, England & Wales and New Zealand also listed PBL as a
context for teaching practice.

1 first suggested the existence of a “passive-to-active pedagogi-
cal continuum” for legal education in Richard J. Wilson, “The
New Legal Education in North and South America,” Stanford
Journal of International Law 25 (1989): 373, 420422 .

* One course listed in the German report as “Legal Methods,”
appeared to fall within this category, but the German national
reporter clarified that this is not a skills course. He noted that
skills courses are offered on an optional basis.
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Moots, for example, have been justifiably criticized.
Although mooting is seen, in Canada and elsewhere, as
“one of the rites of passage of undergraduate legal edu-
cation,” moots inappropriately shift focus “away from
finding a ‘good outcome’ towards discovering a ‘win-
ning formula’ with little attention paid to the actual
consequences. [Mooting] is incomplete and naive
when it comes to dealing with real life problems and
real life clients.”* By contrast, problem based learn-
ing, or PBL, a method often used in medical training,
can provide opportunities for cooperative and collec-
tive work, if conducted properly. It also emphasizes
the process dimensions of learning by encouraging
student groups to “think about ~ow they went about the
task they were assigned, to reflect on what problem-
solving techniques they are developing and what
worked and did not work to produce good results.”*
The same is true of the experiential context of clinical
education, in which the cycle of planning, doing,
reflection and abstract conceptualization is central to
the clinical enterprise.?’

Another Canadian scholar criticizes the difference
between role-play or simulation’s artificially con-
structed learning contexts and those of clinical work:

These arise because a student caseworker who engages

with the contexts of poverty law with a “live client” must

confront contingencies which often cannot be adequately
replicated in a simulated exercise. When a client is facing
homelessness, deportation or other dire consequences of
poverty, a host of issues may surround and enmesh the
legal issues, including the need for an interpreter, the
need for psychological assistance, the need for medical
treatment, the need for food, the need for shelter and so
on...lItis clearly a very different enterprise . . . to prepare

a distressed non-English-speaking client for next

Monday’s deportation proceedings than it is to dissect

and prepare questions based upon the facts gleaned from

a five page “transcript” of an “interview” for a role-
played direct examination.*

4 Julie Macfarlane, “What Does the Changing Culture of Legal
Practice Mean for Legal Education?,” Windsor Y.B. Access to
Just. 20 (2001): 191, 195.

4°1d., at 203—-204 (emphasis in original).

47 Steven Hartwell, a clinical teacher, suggests ways in which
experiential learning can be incorporated into the traditional,
and much larger, doctrinal class. Steven Hartwell, “Six Easy
Pieces: Teaching Experientially,” San Diego Law Review 41
(2004): 1011.

“ Rose Voyvodic, “Considerable Promise and Troublesome
Aspects: Theory and Methodology of Clinical Legal Education,”
Windsor Y.B. Access Just 20 (2001): 111, 117-118.
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There also are courses or options that involve the
actual doing of a lawyer’s work. These technically
include only clinical courses, but here will include
externships as well, as the two are sometimes included
together within the ambit of clinical legal education.”
A number of national reports noted that students may
make visits to local courts or other legal institutions.
These are not externships in the sense in which this
report means the term. As one British source notes,
“observation exercises (e.g., court visits, watching
practitioners either in life or on video or film) being
essentially passive,” do not qualify as clinical experi-
ences.”® An externship (sometimes also called an
internship; the terms seem interchangeable) is the
placement of a student within a legal institution or law
office, under the supervision of an employee of that
office who works within the legal profession, allowing
the student to observe and occasionally take part in the
work of that person or office, hopefully for credit
within the law school but sometimes on a volunteer
basis. There should be some oversight of the student’s
work in the office by a faculty member of her school,
and in law schools such as my own, externships are
rarely taken for credit without an accompanying
externship seminar, often with people from the same
subject area. Simulations®! and externships have their
strong defenders, and are included here within the

4 See, e.g., Elliott S. Milstein, “Clinical Legal Education in the
United States: In-House Clinics, Externships, and Simulations,”
Journal of Legal Education 51 (2001): 375. The massive bibli-
ography on clinical legal education compiled by Profs. Sandy
Ogilvy and Karen Czapanskiy also includes externships and in-
house clinics (those housed within a law school) within the defi-
nitional scope of clinical legal education. J.P. Ogilvy and Karen
Czapanskiy, “Clinical Legal Education: An Annotated
Bibliography 3d ed.,” Clinical Law Review 12 (2005): 5, also
available on-line at http://faculty.cua.edu/ogilvy/Index1.htm,
visited on 21 May 2010.

30 Andrew Boone, Michael Jeeves and Julie Macfarlane, “Clinical
Anatomy: Towards a Working Definition of Clinical Legal
Education,” The Law Teacher 21 (1987): 61, 65.

> Deborah Maranville, “Passion, Context and Lawyering Skills:
Choosing Among Simulated and Real Clinical Experiences,”
Clinical Law Review 7 (2000): 123 (United States); Russell
Stewart, “Making Simulations Stimulating,” Journal of Professor
of Legal Education 3 (1985-1986): 51.

2For a very recent and comprehensive treatment of externship
programs, see James Backman, “Externships and New Lawyer
Mentoring: The Practicing Lawyer’s Role in Educating New
Lawyers,” BYU Journal of Public Law 24 (2009): 65. As noted
above, other significant works on externships can be found in the
Ogilvy and Czapanskiy bibliography, id.
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realm of experiential learning because they are forms
of active student experience.

In the questionnaire, I defined clinical legal educa-
tion to mean ‘“‘a course within the law school, for credit,
in which the student provides legal advice or other legal
services to persons who could not otherwise afford
counsel.” This is a rather simplified definition, but was
intended to be inclusive. By contrast, a Canadian
scholar says that clinical legal education can be
described as “a process, or method, of teaching that is ‘.
. .a curriculum-based learning experience, requiring
students in role, interacting with others in role, to take
responsibility for the resolution of a potentially dynamic
problem,” and in which the student performance is sub-
jected to intensive critical review.”> Earlier, the same
author cautions on over-inclusion regarding the scope
of a definition of clinical legal education:

[T]here appears to be a tendency to label many law-related
activities students engage in outside of the classroom,
including such traditional activities as legal research and
mooting, as “clinical.” This usage has been traced to asso-
ciations of this term with innovative or novel programs
which depart from the case method, but may have little
else in common, or with instructional methods which
appear to be primarily focused on skills.>*

Another effort at defining clinical education, this
time British, calls for five essential elements: (1) active
participation; (2) interaction in role; (3) dynamic
nature of the problem; (4) student responsibility for
outcome; and (5) relation to the curriculum.>

Elsewhere, I have defined a legal clinic as ideally
having the following five components: (1) academic
credit for participation, within the law school cur-
riculum; (2) students provide legal services to actual
clients with real legal problems, within a framework
permitted by local statute, bar or court rules permit-
ting limited student practice, advice or other legal
services; (3) clients served by the program are

3 Voyvodic, supra, n. 48, at 126; internal quote from Boone,
Jeeves and Macfarlane, supra, n. 50, at 68.

1d. at 122.

3 Boone, Jeeves and Macfarlane, supra, n. 50, at 65.

% Within the U.S. clinical movement, an increasing number of
clinics are involved in project-based work, without representa-
tion of individual clients. This is sometimes referred to as cause-
based work, and may involve long or short-term work on a
specific legal issue such as, e.g., prolonged and unfair detention
of immigrant populations or the growing problem of gang-
related violence in urban communities.
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legally indigent; they generally cannot afford the
cost of legal representation or come from tradition-
ally disadvantaged, marginal or other underserved
communities; (4) students are closely supervised by
an attorney licensed to practice law in the relevant
jurisdiction; and (5) case-work by students is pre-
ceded or accompanied by a law school course, for
credit, on the skills, ethics and values of law prac-
tice, as well as the necessary predicate doctrinal
knowledge needed for the cases or matters to be han-
dled by the clinic.’” All of these elements may not be
present in every law school clinic, but, as noted, they
represent an ideal. My definition elaborates on that
used in the first comprehensive report on what
American clinical teachers call the “live-client, in-
house clinic,” within law schools. That report defined
“clinical education” as
first and foremost a method of teaching. Among the prin-
cipal aspects of that method are these features: students
are confronted with problem situations of the sort that
lawyers confront in practice; the students deal with the
problem in role; the students are required to interact with
others in attempts to identify and solve the problem; and,
perhaps most critically, the student performance is sub-
jected to intensive critical review. . . If these characteris-
tics define clinical teaching, then the live-client clinic
adds to the definition the requirement that at least some

of the interaction in role be in real situations rather than
in make-believe ones.*®

There is one way in which I fundamentally disagree
with the last definition and the ones offered by the
Canadian and British scholars. Clinical education is, at
once, much more than a powerful instructional method.
It is, as well, a learning context immersed in society, as
well as a stance before the law. It cannot be done indi-
vidually, and must be done with an awareness of issues
of justice and equality; its fundamental democratic ele-
ments are central to its mission. As element four of my
definition above notes, true clinical work privileges a
focus on the poor, the disadvantaged and the marginal-
ized — vast populations which simply are not served by
the majority of the legal profession. This unique role
of clinics, with its opportunities to make clinical

S"Wilson, supra n. 4, at 829-830.

3 Report of the Subcommittee on Pedagogical Goals of In-House,
Live-Client Clinics, “Report of the Committee on the Future of
the In-House Clinic,” Journal of Legal Education 42 (1992):
S11.
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students “provocateurs for justice,” marks perhaps its
greatest divergence from the dominant pedagogies in
legal education.”

3.2 The Paradigms of Practice in Legal
Education: The National Reports
and Beyond

3.2.1 The Prevailing Paradigm

in the National Reports

If one were to generalize about the structure of legal
education, as represented in the national reports, one
would be looking at the universe of legal education in
the civil law tradition, mostly in continental Western
Europe. There, legal education is mostly public, gener-
ally accessible and inexpensive as a field of undergrad-
uate study. Costs for legal education run from a low of
no tuition or fees to a cost of no more than €2,000 per
year. Many national reports from those countries indi-
cate that either state of local governments provide
additional direct support to students through expense
stipends. The Greek report indicates that the state “pro-
vides for books, access to libraries, food discounts for
public transportation, as well as housing for economi-
cally deprived students.”®® Germany provides a gov-
ernment stipend to anyone in the apprenticeship stage
of training. Private schools in the civil law countries
are considerably more expensive, with tuitions up to
the €9-10,000 range, but still far less than private legal
education in the common law countries.

The prevailing paradigm is taught in a highly struc-
tured curriculum, with mandatory courses making up
the majority of offerings. Teachers are generally full-
time, hold doctoral degrees in law, and only rarely prac-
tice law outside of the academy. They are scholars first.?!

¥ See, e.g., Jane H. Aiken, “Provocateurs for Justice,” Clinical
Law Review 7 (2001): 287; Stephen Wizner, “The Law School
Clinic: Legal Education in the Interests of Justice,” Fordham
Law Review 70 (2002): 1929; Lucie E. White, “The
Transformative Potential of Clinical Legal Education,” Osgoode
Hall Law Journal 35 (1997): 635.

% Greek Report, at 4.

%' The Belgian report suggests an economic disincentive to prac-
tice, that being the need for the law professor practitioner to
carry malpractice insurance, an additional expense that inclines
universities “not [to] tend to promote real counseling.” Belgium
Report, at 14.
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While there is little trend data requested in the question-
naire, there is a strong suggestion that the number of law
students, and the size of the national bar commensu-
rately, has grown dramatically over recent decades. This
seems most evident outside of Europe, where, for exam-
ple, the total number of law schools has expanded by 28
in Taiwan since 2000, or in Venezuela, where some 13
law schools have come into existence since 1990. Many
of these schools are private, exclusive (requiring entrance
exams or merit-based screening) and a good deal more
expensive than public law schools.

The prevailing paradigm reveals that the structure
of legal education has changed dramatically in Western
Europe in the last decade, with many law schools mov-
ing toward the uniform structure suggested by the
Bologna Process. Forty-six participating countries,
including the entire European Union membership,
signed onto the 1998 Sorbonne Declaration and the
1999 Bologna Declaration, along with several addi-
tional communiqués over the past decade, all collec-
tively referred to today as the Bologna Process, with a
goal to create a so-called European Higher Education
Area (EHEA) by the year 2010.%* Seven of the report-
ing countries®® have adopted the two-tiered system of
legal study recommended by Bologna, with a first,
general and undergraduate term of law studies of
3 years followed by a focused masters program of 1 to
2 years duration. Only after taking the second degree
may the student move on to formal licensure.*

One more aspect of the national reports from civil
law countries, not revealed in the Tables, is the extent
to which curricula in these schools have been interna-
tionalized. This move to the globalization of legal

2 Laurel S. Terry, “The Bologna Process and Its Impact in
Europe: It’s So Much More than Degree Changes,” Vanderbilt
Journal of Transnational Law 41 (2008): 107, 113-114.

% Belgium, Czech Republic, England and Wales, France, Ireland,
Italy, Switzerland. The common law jurisdictions also have
other variants to legal study, including both post-graduate and
traditional apprenticeship routes involving no formal instruction
at all.

% Some have argued that this structure makes European legal
education more like that of the United States, with our nearly
uniform practice of 4 years of undergraduate study, followed by
3 years of law. The analogy is strained, I believe, because in
Europe, even the first 3 years are within the field of law, albeit
general subjects, while undergraduate education in the United
States is in the liberal arts or sciences, so entering law students
may have a degree in engineering, math, physics or even
music.
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education has been much-examined in the literature,
and is one of the few aspects of the field to which sig-
nificant scholarship has been devoted. As the Italian
report put it so nicely, “something is moving in Italy,
and more generally in Europe.”® There, as in many
other European countries, there is an active and well-
established program of student exchange through pro-
grams such as Erasmus and Socrates, founded in
1987.% The Italian report notes a number of student
exchange programs outside of Europe, with shared or
joint degree programs with “American Schools, Latin
American Schools or Law Schools of China, Japan and
Australia.”®” This was typical of many reports. More
and more schools offer required courses in EU law, as
is true in Ireland, while in Belgium some schools make
International or European Law required courses at the
Masters level. The Greek report notes that the “inter-
nationalization of legal studies” has “blurred the divid-
ing line between the two legal education traditions” of
the common and civil law.®

A second aspect of internationalization is technologi-
cal. Several of the national reports include reference to
distance-learning legal education, including Italy’s
report of a total of eight “e-learning” law schools in the
country, with Switzerland and the Netherlands (see sec-
tion that follows) each reporting one such school. (See
Table 3.1, column marked “Number LS and accompa-
nying notes) England, for example, also reports an
increase in the use of “e-learning simulation software”
for use in particular courses,” while Switzerland notes
that a private organization has made a business of offer-
ing training in legal uses of the internet.”

All of the reporting countries here require a period
of apprenticeship for licensure after academic study,
usually organized by the legal profession, but some-
times by the law schools or the courts. That appren-
ticeship varies in length from 18 weeks, in New
Zealand, to 3 years in several countries, and it is usu-
ally organized and run by the nationally organized and
unified bar. This apprenticeship almost always includes

%Ttalian Report, at 6.

% More information on the Erasmus program can be found at
http://ec.europa.eu/education/lifelong-learning-programme/
doc80_en.htm, visited on May 25, 2010.

“Ttalian Report, at 6.

% Greek Report, at 3.

®“England & Wales Report, at 19.
" Switzerland Report, at 7.
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some period of time devoted to practical courses and
exams, either on the individual subjects or more
broadly through a general bar examination. Only
Turkey reports no requirement for a final bar examina-
tion before entry into the profession, while Taiwan
puts its extremely rigorous bar examination after grad-
uation and before entry into the apprenticeship.
Another country with rigorous entry requirements is
Germany, with two formal state examinations, one
after law school and another after completion of the
Referendariat, or apprenticeship. The second exam is
designed to establish one’s qualifications as a judge,
the most demanding branch of legal study.”' That same
trend is reflected in the shift to English-language
courses and degrees, noted above.

Given the dominant paradigm of Western European
legal education, together with the prevalence of the
apprenticeship period, it is easy to see why there are so
few reported practice elements within the curricula of
these countries. What is most surprising, in this report-
er’s view, is the absence of even the most fundamental
courses in legal research or legal writing and oral advo-
cacy that have become so much a mainstay in the com-
mon law tradition. If one examines the columns on
“Research” and “Rhetoric/Writing” in Table 3.2, one
can see that only Switzerland and Germany (and
Venezuela, outside of Europe) require either of both
within the civil law tradition.

Again, looking within the prevailing paradigm here,
one sees virtually no situation in which any element of
practice, or any methodology focused on practice, is
made mandatory. Only Belgium and Quebec’s civil
law faculties make the teaching of legal ethics manda-
tory, among the many options. In fact, the teaching of
ethics, either as a doctrinal subject or within other doc-
trinal coverage, appears to be one of the most frequent
practical subjects taught, at least among those that are
listed here. Only the reports of Greece and Turkey
indicate that the subject is not taught at all, of those
reports that address that subject. (See Table 3.2, col-
umn headed “Ethics”) On the methodological end,
several of the civil law jurisdictions use moots or
externships for their students. In fact, the popularity of
international moot court competitions in Europe, start-
ing with the historic Jessup International Law moot
court competition, seem to be another element in the
globalization of law phenomenon noted above.

! German Report, at 3.
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Finally, clinical legal education is conspicuous by its
absence in the Western European countries. Only one
private law school in Germany offers a legal clinic;
Belgium and Switzerland offer volunteer clinical work,
usually organized by students themselves and without
law school credit. Outside of continental Europe, the
picture changes rapidly. Venezuela makes clinical legal
education a requirement prior to graduation, through a
national program of Prdctica Juridica, or Legal Practice.
In the “new” Europe, clinics can be noted in the Czech
Republic and Hungary. Turkey, riding the intersection
of Europe and Asia, also offers clinical legal education
atits private law schools. Clinics also operate in Quebec,
probably due to the presence of clinical programs at
other law schools in Canada.” The extent to which stu-
dent practice in court is permitted within a jurisdiction is
also not found in the Tables, but it was mentioned in
several reports. The range was incredibly broad, from
the general rule that students could not appear at all in
court until licensed, through countries where law school
graduates can appear provisionally in court during the
apprenticeship phase of training, to countries where
there are no limitations on popular access to the courts,
thus permitting students to appear in any case.

On the whole, then, practice is largely absent from
undergraduate legal training in the prevailing para-
digm, as summarized in Table 3.2. Narrative state-
ments support this conclusion. The Belgian report
notes that “the focus on legal practice is substantially
higher in the Master curriculum than in the Bachelor
curriculum. This is due to a more generous staffing in
the Master curriculum and to a smaller number of stu-
dents.”” Later, the same report notes that while univer-
sities stress importance of teaching practice in legal
education, “few advertise a clear concept, which sug-
gests that a lot depends on individual professors to
integrate practice in their courses.”’* The report also
suggests that more practice elements of cooperative or
collaborative work by students are not included in the
regular curriculum because of “the problem of fair
evaluation of the results.””

2Clinics had a presence in Canada in 1987, although it had “not
yet become a significant element in Canadian law schools.”
James C. Hathaway, “Clinical Legal Education,” Osgoode Hall
Law Journal 25 (1987): 239, 240.

73 Belgium Report, at 8.

"1d. at 10-11.

1d. at 12.
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The German report suggests that its Referendariat,
or apprenticeship period, “shares the key characteris-
tics of clinical legal education” as set out by the author
above.”® The report goes on to note that elements of
practice in German law schools have “gained a grow-
ing importance within the last years and nowadays
[are] mandatorily offered to a minor extent.” It further
suggests that the civil law tradition in general “pays a
higher attention to written documents than to oral
presentations (no ‘jury system’!)”.”” This is presum-
ably suggested as a reason why there is less focus on
the teaching of trial practice skills within the academy
there.

The Hungarian report indicates that because the
state controls legal education’s content, “the current
regime of governmental regulations barely deals with
the role of practice in legal education,” with the only
exception being the apprenticeship period.”® The same
report closes by noting a 2002 empirical study taken
among students at the University of Szeged Faculty of
Law. The student poll identified problems with teach-
ing methods among the three most serious defects of
legal education. (The other two were the number of
students and the subjectivity of exams). Some 54% of
the students said that “the lack of practical legal educa-
tion” was a serious defect in their educations.”™ Italy’s
report, too, notes that “practical aspects of legal educa-
tion, notwithstanding the most recent reforms, have
not become part of our system.”® Although the teach-
ing of practice is “permitted by the regulations, it is not
yet common in the ordinary curriculum of the law stu-
dent,” by virtue of a traditional and structured approach
to the curriculum.?! As a result, “elements of practice
are almost totally absent in the teaching of law in
Italy.”2

The Swiss report notes the historical roots of uni-
versity legal education as far back as the sixteenth cen-
tury, thus making modern law schools “embedded” in
a “tradition and culture with rather little contact to
legal practice.”® Optimistically, the report notes,

¢ German Report, at 12.
771d. at 18.

Hungary Report, at 5.
1d. at 10.

$Ttaly Report, at 6.

811d. at 8.

821d. at 9.

8 Switzerland Report, at 5.
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“practice elements are however gaining importance,”
and reasons for this may include “decline of esteem for
pure academic [study] and pressure on law schools to
‘be useful, [and] increased sense of competition
between law schools, demands from students and
lawyers.”84

3.2.2 Beyond the National Reports:
A Sketch of Data on Practice in Legal
Education in the United States
and the Netherlands

There were no national reports from either the United
States or the Netherlands. This report offers a short
sketch of each.

3.2.2.1 Practice in Legal Education
in the United States

In 2009, the United States had a population of about
309 million people, with a bar of about 1.18 million
lawyers and law school graduates numbering 43,588
the same year.® The United States has a total of exactly
200 accredited law schools today, with 70 public and
130 private law schools, thus reversing the paradigm in
Western Europe, where public legal education prevails.
Private school tuitions averaged just over $34,000 dur-
ing 2008, and $16, 800 for in-state residents at public
schools.® Again, even at public law schools, legal edu-
cation is a good deal more expensive in the U.S. than is
generally the case in European public law schools,
even for non-residents. In the United States, the phe-
nomenon of rising private school tuitions, particularly
at elite and top-ranked law schools, pushes students
toward higher paying jobs with large law firms and
away from public service jobs.*” The U.S. Congress
recently made public service jobs more attractive by
adopting loan forgiveness legislation for those with

% Tbid.

8 American Bar Association, National Lawyer Population by
State (2009), at http://abanet.org/marketresearch/resource.html,
visited on May 24, 2010.

% National Association of Legal Career Professionals, Law
School Tuition 1985-2008.

8 See, e.g., ABA Commission on Loan Repayment and
Forgiveness, Lifting the Burden: Law Student Debt as a Barrier
to Public Service (2003).
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publically-financed debt who work in the public sector
for a 10-year period.*®

Control of legal education is largely in the hands of
state legislatures, bar associations, and the American
Bar Association, which holds the all-powerful law
school accreditation authority, although it is a voluntary
membership organization representing less than half of
all licensed lawyers in the U.S. State bar associations,
state supreme courts, and occasionally state law control
lawyer admission and discipline on a local basis, and
licensure is good only in the state in which the graduate
takes a bar examination, although some elements of the
exam may be transferable. While reciprocity between
state bars is generally open, there are some desirable
states with no reciprocity, due to high lawyer popula-
tions, so admission to practice in those states can only
be through taking a bar examination. Examples include
California, Florida and Washington state.

The number of lawyers going into the private prac-
tice of law in the United States has dropped over the
past few years. As of February, 2010, about 60% of
graduates were going into private practice at a law
firm. Because another 13.5% went to work in business
as in-house counsel, and 5.7% went into public interest
practice, the total in the practice of law is still nearly
80% in all. Another 10% of graduates went to work in
government, while 8.7% took clerkships with judges,
assisting in writing decisions and orders in courts.
Finally, about 3.5% take academic positions, while
1.3% took legal jobs in the military.®

As noted above, law school is a graduate course of
study, after a 4 year liberal arts or sciences degree. Law
school is normally 3 years in duration, and is normally
required before one can sit for the bar examination.”

$Philip G. Schrag, “Federal Student Loan Repayment Assistance
for Public Interest Lawyers and Other Employees of Governments
and Nonprofit Organizations,” Hofstra Law Review 36 (2007):
27.

% National Association of Legal Career Professionals, Market
for Law Graduates Changes with Recession: Class of 2009
Faced New Challenges (2010), at 2.

% Remarkably, a number of states still permit law office study as
a means of legal education, but state bar examiners have made
reciprocity for such degrees quite difficult, and such programs
are nearly moribund. See, e.g., District of Columbia Court of
Appeals v. Feldman, 460 U.S. 462 (1983) (refusing to review, on
constitutional grounds, a decision by the District of Columbia
bar not to seat applicant, who read law in Virginia and therefore
did not graduate from an ABA accredited law school, a thresh-
old requirement for bar application in the District).
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Admission to law school is uniformly controlled by
the law schools themselves, although selection of a
law school is a complex interaction of factors for both
applicant and school. All law school applicants take
the Law School Aptitude Test (LSAT), and applica-
tions are reviewed based on test scores, undergraduate
grade averages and other factors.”!

Legal education is generally elective after the first
year, unlike its European counterparts. During their
first year, students uniformly take doctrinal courses
familiar to the civil law tradition — Property, Contracts,
Torts, Civil Procedure, Constitutional Law and
Criminal Law and Procedure — but law school courses
after these are almost uniformly elective. In addition to
the doctrinal offerings, however, all law schools include
a mandatory first year program in Legal Writing or
Legal Rhetoric, usually in both semesters. Such pro-
grams normally include components on legal research
and writing in various legal contexts, including appel-
late brief-writing. In the second semester, most such
courses add an element of oral advocacy in a moot
court exercise that combines written and oral advo-
cacy. A strong driving force in course selection beyond
required courses are the so-called “bar” courses: mate-
rial that will be included in any bar examination. These
include such subjects as Evidence, Corporations, Tax
and other private law subjects.

Faculty at U.S. law schools are generally full-time,
if hired on a tenured or tenure-track basis. Private
practice is permitted on a limited and often pro bono
basis, but few law teachers other than clinicians
engage in practice outside of law school. Tenure, a
concept best known in U.S. and Canadian universities,
allows professors to hold their positions after a quali-
fying term, usually 4 to 6 years of service, with a
proven record in teaching, scholarship and service.
After a grant of tenure, removal from a professorial
position can be accomplished only for cause.”” The
use of tenure outside of law schools has been in constant
decline since the early 1970s, and even within legal
education, many faculty positions are now contractual

! A recent Supreme Court ruling allows narrow consideration of
race as a factor in law school admission, permitting a form of
accommodation for historic discrimination against minorities.
Grutter v. Bollinger, 539 U.S. 306 (2003).

21n 1972, the U.S. Supreme Court held that tenure is a vested
property interest for its recipient, and that removal of tenure
must be accompanied by due process protections. Perry v.
Sindermann, 408 U.S. 593 (1972).
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or adjunct positions, providing for the teaching of a
single course. A recent report on clinical legal educa-
tion indicates that about 20% of all clinical teachers
are tenured or tenure-track, with another 13.1% hold-
ing positions of “clinical tenure,” usually a lesser sta-
tus within law faculties than full tenure. More than
20% hold positions under long-term contracts that are
routinely renewed.”

During the last 2 years of law school, students may
but are not generally required to take courses relating
to practice. A growing number of U.S. law schools
have adopted some form of mandatory experiential
learning, and a very few have mandatory clinical pro-
grams.” Virtually every law school publishes a stu-
dent-edited law review periodical, and many schools
have several such reviews, to which admission is lim-
ited to those with high grades or demonstrated research
and writing abilities. Every school offers participation
in a wide array of moot court competitions, including
some that go beyond appellate advocacy and into such
areas as client counseling and mediation. Almost
every school also offers some form of experiential
learning through simulations or role-plays, either
throughout entire courses or as an element of a doctri-
nal course. Externships or other clinical offering are
available at almost every school on an elective basis.
The most recent report on clinical legal education
found that 131 reporting schools offered a total of 809
distinct in-house, live-client clinics, for an average of
6.2 clinics per school.”” The same report indicated that
the reporting schools had a total of 895 distinct field
placement programs, for an average of 6.8 per report-
ing school.”

The role of practice in legal education has been an
issue for the legal academy since U.S. Supreme
Court Chief Justice Warren Berger publically criti-
cized law schools for failing to adequately prepare

% David A. Santacroce and Robert R. Kuehn, Survey of Applied
Legal Education (Center for Applied Legal Education), Report
on the 2007-2008 Survey, Available at http://ssrn.com/abr-
stract=1586009, at 15.

°* An admittedly anecdotal list of some 30 law schools that have
mandatory participation in an experiential course , or mandatory
pro bono service by students, can be found at http://www.albany-
law.edu/sub.php?navigation_id=1737, visited on May 25, 2010.
Of the listed programs, eight require participation in a clinic.

% Santacroce & Kuehn, supra n. 93, at 8.

*1d. at 9.
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http://ssrn.com/abrstract=1586009
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lawyers for practice.”” Several influential reports

shifted the terrain of legal education towards a
greater role for the teaching of practice, beginning
with the so-called “MacCrate Report,” named for
Robert MacCrate, the chair of an American Bar
Association committee charged with reform. The
ABA’s Report of the Task Force on Law Schools and
the Profession: Narrowing the Gap, published in
1992, began a steady march towards the inclusion of
requirements in law school accreditation criteria
dealing with the teaching of practice — skills, ethics
and values — as recommended in the MacCrate
Report, as well as standards dealing with the status
of clinical teachers within the law school academic
hierarchy. More recent reports continue that momen-
tum, including the above-mentioned report of the
Carnegie Foundation, Educating Lawyers, published
in 2007, as well as the Clinical Legal Education
Association (CLEA) report on Best Practices for
Legal Education: A Vision and A Road Map, authored
by Prof. Roy Stuckey and others, and published in
the same year. These newer reports promise to keep
the role of practice central to the mission of legal
education in the United States.

3.2.2.2 Practice in Legal Education
in the Netherlands®®

The population of the Netherlands in 2009 was about
16.6 million, with a small national bar numbering only
about 15,500 lawyers. Legal education in the
Netherlands is all public, with nine law schools rang-
inginsize from large (Leiden, Utrecht and Amsterdam),
and medium (Tilburg, Rotterdam and Groningen), to
small (Maastricht, Nijmegen and the Free University
of Amsterdam, a distance-learning school). Like other
continental countries, legal education is inexpensive,
with tuitions costing a net of about €2,000 per year.
Placement in law schools is after high-school qualifi-
cation for university, and is controlled by a central
government authority; law schools have no direct role

7See, e.g., Warren R. Burger, “Some Further Reflections on the
Problem of Adequacy of Trial Counsel,” Fordham Law Review
49 (1980): 1.

% All data from this section can be found in Richard J. Wilson,
The Public Interest Mission of Law School Clinics in Dutch
Legal Culture: Rare Birds in the Formalist Tradition of European
Legal Education, a paper delivered to the Law and Society
Association Annual Meeting, (Chicago, May 27, 2010) (unpub-
lished manuscript on file with the author).
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in the selection of their students. The program of study
for all Dutch law schools has moved to the Bologna
standard of 3 years of undergraduate study and 1 year
of Masters specialization, with both degrees being
required for the graduate to move on to the apprentice-
ship. A special “Togamaster” program is offered at the
Masters level for lawyers wishing to focus on national
law practice. No comprehensive graduation exam is
required, but most law schools require a Masters thesis
for graduation.

Data from 1995 indicate that only about 45% of
those who start law school finish, and there are less
than 1,000 graduates leaving Dutch law schools each
year for formal training. Many lawyers noted the dra-
matic increase in the number of women lawyers and
law students, with a current enrollment of about 65%
women. The apprenticeship period is 3 years with a
9-month course of study in the first year organized by
local bars in the area where new graduates will prac-
tice. These courses vary slightly, but include an ele-
ment of simulated trial practice, including oral
advocacy, and all are accompanied by examinations,
though no comprehensive national bar exam is given.
The number of graduates moving into the training
period after law school graduation is on the decline,
with estimates than only 20 to 33% of all graduates go
on for formal licensure. Jurists without licensure may
still appear in most court proceedings, as licensure is
not required for practice in many Dutch national courts.
One of the most interesting developments in the
Netherlands, in parallel with the apprenticeship pro-
gram, is the commencement of what is called, in
English, the Law Firm School (LFS). The School was
created in 2009 by 14 of the largest law firms in
Amsterdam, in the belief that an organized curriculum
on business-related subjects, together with more focus
on skills, will better prepare new associates for their
roles within these international firms. The LFS has
gone through three cycles of training, with some 80-90
trainees per session, and a pass rate of 80% for the
combination of bar and LFS courses was largely due to
the challenge of the performance aspects of the
Litigation course, in which trainees use a simulated
case file to prepare for trial and make preliminary
arguments.

The professoriate in the Netherlands is generally
full-time professionals, although private practice is
permitted and common for many faculty members.
The program of study in law school is generally highly
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structured and required, much like the rest of Europe,
with the lecture predominating as the method of
instruction. Unlike other European countries, it is not
unusual for senior academics or practitioners to move
into judicial positions after significant practice
experience.

Unlike many other countries in continental Europe,
clinical legal education shows a stronger presence in
the Netherlands. For historic reasons, the traditional
rechtswinkels, or law shops, continue to operate, often
for university credit. Begun during the social move-
ments of the 1960s, these clinical programs peaked at
some 90 offices during the 1970s, some affiliated with
law schools and some based in the surrounding com-
munities. They were and are usually operated by vol-
unteer student organizations with little faculty
oversight, and their numbers have gradually declined
over the years. As the national program of legal aid
grew and strengthened, many of the law shops were
taken over by the government-funded program. Today,
four law schools provide law school credit for student
participation in law shops.

Another domestic law clinic of relatively long
standing is the Legal Clinic at Maastricht, which
opened in 1988, 6 years after the law faculty itself
opened. It continues to operate today with five non-
faculty advocates on staff, all women, and a male office
program director of faculty rank. The clinic has its own
building, with a separate entrance for clients, and pro-
vides space for meetings, files, support staff and par-
ticipating students, who sit communally in an area
known as “the garden.” Four to 13 undergraduate law
students participate in clinic at any time, and provide
legal services across a broad range of civil and crimi-
nal cases during an immersion period of 8§ weeks, or
one-half of a semester. Because they are well-known
in the community, and because of liberal practice
rules, clinic students often appear in the local courts,
although faculty may make more difficult arguments
or take cases with protracted trials. Before entry into
the clinic, the students take a number or required
pre-requisite courses, including Communications,
Evidence and other substantive courses. The clinic
charges for its services in order to offset costs, and it
recoups much of its operating cost through fees charged
directly to clients or to the national legal aid program.

The two newest clinics in the Netherlands are both
international in scope. The Amsterdam International
Law Clinic has operated for about 10 years, having

75

been founded by a senior Dutch faculty member who
returned from a visiting faculty position in the United
States during which he learned much about clinical
legal education and watched clinics work. The clinic
takes only LLM students who can speak English, and
English is the common language for clinic work-
product and operation. Twelve students participate in
the clinic each semester, with project work being done
for local law firms, NGOs and other organizations, all
having to do with issues of international law. The clinic
does limited legal work on litigation matters, mostly
providing policy or legal analysis of an issue for law
firms or NGOs. Oversight of student work is provided
by a part-time clinical director and the founding pro-
fessor, with additional voluntary assistance provided
by faculty within the international law department in
their areas of specialty. Most student time is spent on
case-work in clinic, but the group sometimes meets for
discussion of organizational and ethical issues. The
clinic has a small office of its own, and has posted
some of its work on a public web-site.” Like the
Maastricht clinic, the Amsterdam clinic charges fees
for its services, with a base rate of €1,500 per case.
Fees have been waived in some instances and have
been as high as €3,000 in others.

The newest clinic in the Netherlands is at the law
faculty of the University of Utrecht, where a new Clinic
on Conflict, Human Rights and International Justice
opened in the fall of 2009. The clinic was founded by
two senior members of the faculty, one from the field
of human rights and one from international criminal
law. The clinic works on international cases and mat-
ters, with a total current enrollment of 18 LLM stu-
dents working in teams of six, either at international
justice institutions in The Hague or for the Inter-
American Court of Human Rights in San José, Costa
Rica. Student team work is overseen by the senior fac-
ulty and by doctoral students who supervise clinic
teams. As set up, the clinic permits students to sign up
for either one semester or two, and it also includes an
externship component at the Hague international jus-
tice institutions for students not participating in the
clinic. This range of clinical opportunities puts the
Netherlands far ahead of other continental European
countries in clinical offerings.

% A number of the Amsterdam clinic’s reports can be found at
http://www.jur.uva.nl/ailc/object.cfm/objectid=DAB99ACD-
19B3-4DF6-975BC275A03C2DDB, visited on May 26, 2010.
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3.2.3 The Minority Paradigm: National
Reports and the United States

It should not surprise readers of this report that the
“minority paradigm” presented in the national reports
— the clustering of common issues that are found in a
congruent group of reports — includes the reporting
common law jurisdictions. This section, then, provides
a kind of profile of legal education, and the role of
practice therein, in five jurisdictions: Australia,
England & Wales, Ireland, New Zealand and the
United States.'®

Legal education in the minority paradigm tends to
include a greater number of private institutions for law
teaching, with a commensurate rise in costs of legal
education. While legal education can be obtained
somewhat less expensively at some public law schools
in these jurisdictions, at costs varying from US$3,600
per year in the all-public law schools of New Zealand,
to up to US$82,000 per year in British schools. (See
Table 3.1, Column headed “Cost/year US$/€”) The
U.S., too, has high costs for private legal education,
with tuitions averaging just over $34,000 in 2008.
These costs compare quite unfavorably with the gener-
ally lower, and publically subsidized, costs of public
legal education in continental Europe, and cause one to
speculate whether the private market provides a quali-
tative product that is measurably superior to that of the
public institutions. Privatized legal education also
tends to be more selective, with either national or local
entry examinations (See Table 3.1, Column headed
“Nat. Entry Exam”), and commensurately smaller
classes with lower student/faculty ratios (although this
information is anecdotal and not reported in national
reports here). The Australian report offers a useful
construct in noting the “gatekeeper” function for access
to the legal profession through examinations, which, in
its report, refers to the examinations at the close of
legal education or on entry into the bar. In its analysis,
the Australian report suggests that the bar plays a much
greater role in deciding on admission in the common
law jurisdictions, as compared with the state’s more
prominent role in civil law jurisdictions such as

1% Canada might have been included in this group if the prov-
inces other than Quebec had submitted a report. As noted above,
the primary focus of the Quebec report was on civil law aspects
of that jurisdiction.
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Germany and Japan. The report also notes the implicit
gate-keeping role of the market in deciding access,
which certainly seems to be true in the roll-backs in
big firm hiring discussed in the U.S. section above.'"!

The civil and common law construct seems less true
across the range of entry controls now used, where the
national reports here indicate roles for the bar, the state
and the law schools themselves in designing and
administering a virtual phalanx of tests for entry into
and graduation from law school, through apprentice-
ship course exams, and on to a possible final bar exam
before full licensure. Testing seems to have emerged as
a common factor in both the prevailing and minority
paradigms for supply control of the practicing bar. The
professoriate in these countries, all lying within the
developed world, tends toward full-time employment
for a core or majority of teachers, with little infor-
mation reported on the extent to which professors
are permitted to practice outside of their teaching
responsibilities. (See Table 3.1, Columns headed
“Professoriate”)

The length of law school seems to vary widely
within the minority paradigm. In this reporter’s view,
this may lie within the deeply embedded history of the
Inns of Court in England, the traditional route into the
bar in that country since the Middle Ages, by contrast
with continental entry through the university that
developed in the same time period.'” One route lay
through practice, the other through theory. Thus, today
the common law jurisdictions, which only “recently”
(within the last 100 years!) moved into the university,
provide a greater array of options for entry, and across
widely varying periods of from no formal schooling at
all (the reader, or apprentice, in a law firm only — still
an option in England, and at least in theory, in a few
states of the United States); a 5 year undergraduate
career in Australia; the standard Bologna formulation
of 3 plus 1-3 in Ireland (See Table 3.1, Column headed
“Degree/years”); and a 7 year period of combined
undergraduate study (4 years) and graduate study in
law (3 years) in the U.S. England too offers law as a
form of graduate study, as one of many options.

101 Australia Report, at 2-3.

12H.D. Hazeltine, “Ancient and Mediaeval Legal Profession and
Legal Education,” in Encyclopedia of the Social Sciences, ed.,
EdwinR.A. Seligman and Alvin Johnson (New York: MacMillan,
1933), 324 329-333.
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It is within the realm of the role of practice in legal
education that the real differences appear in the minority
paradigm, by contrast with the prevailing paradigm in
these reports. In all five of the common law jurisdic-
tions, the teaching of practice performs a core function
within legal education. One need only glance at Table 3.2
to see the differences between the number of required
courses and active methods used in the common law
jurisdictions reporting here. All include some element
of required research, rhetoric or drafting, and all require
a course on ethics. (See Table 3.2, columns with those
headings) Similarly, the use of active teaching methods
such as simulation, moot courts, externships and clinics
seem significantly higher in each of the four common
law reports, as well as in the United States. One expla-
nation for this difference may well lie in the distinct cul-
tural histories mentioned in the previous paragraph.
Another may lie in the economies of scale between pri-
vate versus public legal education; smaller schools with
more resources can afford to provide more focused and
individualized training than schools with hundreds of
students in a lecture hall for the majority of their classes.
And yet some data militate against this conclusion. In
Australia and New Zealand, for example, public legal
education dominates, and both countries require a period
of apprenticeship or pupilage, and yet both countries
provide a rich array of practice offerings within law
school. Australia’s report indicates that clinics are “gen-
erally not mandatory,” and that there are “some optional
programs” including externships.'” However, a supple-
mental submission from one of the Australian national
reporters indicates that there is shared commitment to a
goal, by 2011, “to have all 31 of Australia’s law schools
making available to students at least one clinical educa-
tion or pro bono program to help them develop profes-
sionalism and to understand the responsibility of lawyers
to the broader community.” The same author notes that
as of 2004, 23 Australian universities had “some type of
clinical program, many in conjunction with the commu-
nities close to the university.”'** This seems more than
“some” schools!

One aspect of legal education that remains largely
unexplored in most national reports, whether in com-

103 Australia Report, at 18.

1%4The Hon. Michael Kirby AC CMG, “Foreword,” in Community
Engagement in Contemporary Legal Education: Pro Bono,
Clinical Legal Education and Service-Learning ed. Patrick
Keyzer ii, iv (Ultimo: Halstead Press, 2009).
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mon law or civil law jurisdictions, is that of outcome
or benchmark measures as assessment tools. These are
elaborated in greatest detail in the text and Annexes to
the national report of England & Wales. There, bench-
mark statements have been widely adopted by higher
education institutions in general. Such statements are
designed, as for example in the case of the Quality
Assurance Agency, to “set out the minimum achieve-
ment which a student should demonstrate before they
are awarded an honours degree in law.”!% The bench-
marks are set out in terms of skills that the student
should be able to demonstrate before graduating, such
as basic knowledge of legal principles, application of
principles to problem-solving, research and manipula-
tion of legal sources, critical judgment, autonomy and
ability to learn, written and oral communication,
and numeracy skills such as statistics, the internet and
email. Similar benchmarks are set out for training bar-
risters and trainee solicitors.'® Similar efforts are now
under way in the United States, where basic lawyering
competencies have been identified, and efforts have
moved toward more formative rather than summative
assessment. In summative assessment, the typical
assessment method in most law schools, a single exam
is given at the end of a course to test students’ compre-
hension of course material. Formative assessment pro-
vides feedback and assessment during the process, all
along the way, and experiential learning provides an
ideal context for such work.'”

Despite the level of practice teaching now offered,
some country reports in the minority paradigm seem
apologetic for not having more. The Irish national
report, for example, states that “more advanced law
practice skills (e.g., law office management, client
interviewing, etc.) are largely absent from the curricu-
lum.”'% Later in its report, it notes that historically,
Ireland and other common law jurisdictions offered
legal education that was “theory-based and took place
exclusively in lecture halls. Law, however, is a quasi-
academic and quasi-vocational discipline.” The author
nonetheless concludes that Ireland “still lags far
behind” in offering practice training in the academy.'?

19 England and Wales Report, at Annex 3, Section 2.1.
1061d. at Annexes 4A and 4B, 5.

197 See the Carnagie Foundation report, supra, n. 39, at Chapter
S, Assessment and How to Make it Work, p. 162, 172.

1% Treland Report, at 9.
1®Treland Report, at 13.
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Similarly, although legal clinics internships are offered
at a number of schools in England and Wales, as are
the required courses in basic research, writing and eth-
ics, the British report concludes that issues of “legal
practice are tackled primarily at the post academic
stages of training.”''® The same report concludes that
the teaching of practice is “emerging primarily as a
voluntary additional activity rather than a core compo-
nent” of the law schools’ curricula.!'! At bottom, then,
many of the reporting countries, whether within the
prevailing or minority paradigm, call for a greater role
of the teaching of practice within legal education.

3.3  Other Noteworthy Aspects of Legal
Education from the National
Reports

3.3.1 Relationship of Population to Bar

Size, and Bar Size to Law Graduates

There appears to be little relationship in these reports
between national populations and the size of the bar, or
between the size of the bar and the number of law
schools and law graduates, other than the trend toward
growth of the legal profession noted above. Some
jurisdictions of relatively similar size have vastly dif-
ferent lawyer populations and law schools. The United
States, for example, is assumed to have one of the larg-
est per capita lawyer populations in the world. In 2009,
the estimated U.S. population was 309.3 million, and
the number of practicing lawyers stood at 1.18 mil-
lion,'? yielding 1 lawyer for around every 260 persons
in the country. France, England & Wales, and Italy,
with relatively equal populations of just over 60 mil-
lion, yield per capita lawyer populations of 1:1373,
1:476 and 1:301 respectively,''* while Germany, with a
total population of just over 80 million, has more than
three times the licensed lawyers as neighboring France,
for a ratio of 1:505. Venezuela has the highest ratio
with 1 lawyer for every 200 persons, while Taiwan
seems to have the lowest, with 1 lawyer for every 4,600

"England & Wales Report, at 16.
d., at 19.
12 ABA data, at n. 85, supra.

113 Data extrapolated by dividing size of bar, in thousands
(Table 3.1, Column headed “Bar Size (Th)”) into total popula-
tion, in millions (Table 3.1, first Column headed “Pop. (M)”).
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persons. Can we say that there are too many or too few
lawyers in any of these countries? Using raw data such
as this often leads to false conclusions. We can say that
bar size is increasing, or that enrollments in law schools
have trended upwards over time (as the Abel & Lewis
study also notes!''*) but because this report gathers no
trend data, such conclusions are anecdotal at best.

One data set that is useful in that cluster is that com-
paring the number of graduates per year with the over-
all size of the bar. (Table 3.1, column headed “Grads/
year”) In the case of some of the larger bars, there is a
corresponding large number of recent graduates, as in
England and Wales, with 13,800 graduates in the last
recorded year, and Italy, with 15, 448 graduates. These
numbers contribute to the high per capita population of
lawyers in those countries. Taiwan seems, at first
glance, to have a similarly high number of graduates,
at 3,000, until one accounts for the dramatically low
bar passage rate, which rose to 22% in a recent year,
yielding newly admitted lawyers totaling only 494.
(see n. 22 to Table 3.1) Similarly, Germany appears to
be controlling the supply end of the lawyer population
by having limited the number of lawyers who pass the
first state exam to 6,300 in the last reported year, a
number that seems low compared to total lawyer popu-
lation in that country. In the United States, by contrast,
there were 43,588 J.D. degrees awarded in 2009.'"
This continues a long upward trend in new lawyers,
but seems roughly proportional to the total and lawyer
populations. These graduates, of course, face a differ-
ent employment market than in prior years with the
global recession, something that has yet to be fully felt
in Europe, but was noted in some reports.''¢

3.3.2 Demographics and Legal Education

Only one national report made mention of the gender
demographic within the bar: the Quebec report notes

14 Abel, Lawyers in the Civil Law World, supra n. 27, at 31-35.

15 American Bar Association, Enrollment and Degrees Awarded:
1963-2008, at http://www.abanet.org/legaled/statistics/charts/
stats%20-%201.pdf, visited on May 25, 2010.

16 National Association of Legal Career Professionals, Market
for Law Graduates Changes with Recession: Class of 2009
Faced New Challenges (2010) (finding the job market “signifi-
cantly harder” for 2009 graduates than for classes in immedi-
ately preceding years), available at www.nalp.org.
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that 47% of the province’s 23,000 practicing advocates
are female.!"” T also noted a dramatic rise in women in
the legal profession and law schools in my summary of
the situation in the Netherlands, a phenomenon univer-
sally noted by bar and legal education leaders. Again,
I did not request demographic data as to gender, racial
or ethnic composition of legal education, but this sin-
gle data point summarizes, in a nutshell, a phenome-
non that has been analyzed extensively in Lawyers in
Society, written in 1995,'"% and its “sequel,” a 2005
study that calls the feminization of the bar the “most
important change” in the nature of the legal profession
worldwide. It calls the “single most important dimen-
sion of that change” the fact that “women have a more
difficult time achieving career goals than men.”'" The
Menkel-Meadow study cited here offers extensive the-
oretical explanations for both the phenomenon and its
implications. The Ireland report notes special entrance
provisions for “mature” students (over 23),'”° and the
New Zealand national report noted that some of its law
schools give “equity considerations” to particular
cohorts, such as Maori and Pacific Island students.'?!

3.3.3 Near-Elimination of Numerus Clausus
Provisions

In Lawyers in Society, the lawyers noted the decline in
but persistence of numerus clausus, or admission quo-
tas imposed by law or rule, as one of the ways in which
the supply end of the legal profession was controlled.'?
Notably, only one report, that of Greece, notes a
numerus clausus for the bar there, although some
reports in civil law jurisdictions indicate limits on other
elements of the legal professions such as notaries.

"7 The report also notes that 53% of Quebec’s notaries are

women. Canada (Quebec) Report, at 14.

18Carrie Menkel-Meadow, ‘“Feminization of the Legal Profession:
The Comparative Sociology of Women Lawyers,” in Lawyers in
Society: An Overview, ed. Richard L. Abel and Philip S.C. Lewis
(Berkeley: University of California Press, 1995), 221.

19 William L.F. Felsteiner, “Introduction,” in Reorganization
and Resistance, supra, n. 12, at 1,7. Perhaps not coincidentally,
Felsteiner notes that the study that elaborates most on women
lawyers is that on Canada. Ibid.

120]reland Report, at 4.

12I'New Zealand Report, at 6.

12 Richard L. Abel, Lawyers in the Civil Law World, supra, n.
27, at 10-11.
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3.3.4 Practice-Related Issues on the
National Bar Examination

As an ultimate observation, the general reporter notes
that a number of national reports include mention of
practice questions on the final bar examination for
aspiring advocates. Italy’s exam, for example, includes
“the drafting of two attorney’s opinions” on interpreta-
tion of code provisions,'”® while the Hungarian bar
includes resolution of hypothetical questions in both
the written and oral phases of the bar exam.'** In
Greece, practical questions may include “drafting a
law suit or preparing arguments for a hypothetical
case.”'® These steps replicate a phenomenon that also
occurs in the Netherlands, as noted above, and in the
United States, where an increasing number of states
include practice-related hypothetical “case files” on
their bar examination. Such tests recognize the impor-
tance of the resolution by lawyers of real-world prob-
lems, and not merely abstract knowledge of rules
without context.

3.4 ThePedagogy of Practice

in the Rest of the World

It is neither possible nor appropriate for a report of
this nature to fully document the extent to which prac-
tice can be found in legal education in the some 180
countries of the world not covered by this report.
Instead, I will provide a “lightning round” tour of new
developments worthy of note, mostly on a regional
basis, but noting particular developments within indi-
vidual countries. I might remind readers here of the
immense on-line bibliography on clinical legal educa-
tion mentioned previously, which includes a section
on “Non-U.S. Clinical Programs,”'?® and note at the
outset that a new book broadly covers the global reach
of clinical legal education.'”’

123Ttaly Report, at 11.

124Hungary Report, at 3.

125 Greece Report, at 7.

126 See, Ogilvy and Czapanskiy, supra n. 49.

127Frank Bloch, ed., The Global Clinical Movement: Educating
Lawyers for Social Justice (Oxford: Oxford University Press,
2010).
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3.4.1 Central and South America

The tradition of required or optional practical training
as part of legal education is deeply ingrained in Latin
American legal culture, where clinics have existed in
Chile and some other countries of the Southern Cone
since the late 1960s and early *70s.'?® Clinics became
mandatory in Colombia in 1971 by virtue of govern-
ment decree. A similar decree governs mandatory
clinical participation in Nicaragua and other Central
American countries.'” A clinical experience was
designed to “familiarize the student with the exercise of
professional skills before judicial functionaries.”'** As
early as 1961, law professors meeting in Lima, Peru
adopted a conference resolution calling for law teach-
ing to be “‘active’; there should be ‘an intimate copen-
etration between doctrinal and practical teaching, the
latter meaning various aspects of professional forma-
tion, not merely procedural techniques.”” Practical
teaching was to include “solution of practical cases and
problems, and legal aid clinic work.”"*! In 1999, clinical
students from the Public Interest Clinic at the Center
for Investigation and Economic Studies (Spanish acro-
nym “CIDE”) in Mexico City won an appeal in a crimi-
nal case involving the false accusation and conviction
for murder of 22 indigenous persons in the village of
Acteal, in remote Chiapas State.'* This tradition of
commitment to what is called Prdctica Juridica (Law
Practice) in our Venezuelan national report, Consultorios
Juridicos (Law Clinics) in other Latin American coun-
tries, and Bufetes Populares (People’s Law Firms) in
Nicaragua and Cuba, have a long-standing tradition
within the last 2 years of the largely required legal edu-
cation curriculum, normally of 5 years in duration.
There is a growing literature on clinical legal education

128 Richard J. Wilson, “Three Law School Clinics in Chile,
1970-2000: Innovation, Resistance and Conformity in the
Global South,” Clinical Law Review 8 (2002): 801.

12 Richard J. Wilson, “Criminal Justice in Revolutionary
Nicaragua: Intimations of the Adversarial in Socialist and Civil
Law Traditions,” University of Miami Inter-American Law
Review 23 (1991-1992): 269, 340-341.

130 Richard J. Wilson, “The New Legal Education in North and
South America,” Stanford Journal of International Law 25
(1989): 375, 384.

131Quoted in Id., at 394.

132 Marc Lacey, Mexico Court Orders 22 Tied to '97 Killings
Freed, New York Times, Aug. 12,2009; José Antonio Caballero,
Acteal y la Enseiiaza del Derecho (Acteal and Law Teaching), El
Universal.com, 13 Aug. 2009 (in Spanish).
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in Spanish, much of it arising from the Public Interest
Law clinics established with Ford Foundation dona-
tions in the 1990s."** Another more recent anthology
was published in Mexico in 2007.'%

3.4.2 Central and Eastern Europe
and Russia

A similar trend can be noted in Central and Eastern
Europe, where clinical legal education emerged
strongly after the fall of the Soviet Union. The destabi-
lization of the old guard in legal education, coupled
with a desire for European integration and donor focus
on clinical legal education, led to the rapid growth of
clinical legal education offerings in such countries as
Hungary, the Czech Republic and Turkey, among our
nationally reporting countries.' Perhaps no other
country has a more developed infrastructure for clinics
than Poland, which began its first clinical programs at
Jagiellonian University of Krakow in 1997, with
money from the Ford Foundation, then rapidly spread
throughout the nation. Today, the Polish clinics have a
sophisticated national network of 25 clinical programs
with their own website.!* Enthusiasm for clinics has
flowed into neighboring Ukraine, which has a similar
website and network of 14 clinics."*” Perhaps the great-
est achievement, however, is the widespread accep-
tance of clinical legal education in Russia. Although
their national website is in Russia, the U.S. develop-
ment group, the Agency for International Development
(AID) indicates that Russia has implemented over 160

13 See, e.g., Defensa Juridica del Interés Publico: Ensefiaza,
Estrategias, Experiencias (Judicial Defense of the Public Interest:
Teaching, Strategies, Experiences) (Felipe Gonzélez and Felipe
Viveros eds. 1999) (there are now five or six volumes in this
series).

13 Ensefaza Clinica del Derecho: Una Alternativa a los Métodos
Tradicionales de Formacién de Abogados (Clinical Teaching in
Law: An Alternative to Traditional Methods for Training
Lawyers) (Marta Villareal and Christian Courtis, eds., 2007).

13 See generally, Richard J. Wilson, “Training for Justice: The
Global Growth of Clinical Legal Education,” Penn State
International Law Review 22 (2004): 421 (noting donor activity
in the region from the American Bar Association and the Soros
Foundation, among others).

13 Legal Clinics in Poland: Legal Clinics Foundation, at http://
www.fupp.org.pl/index_eng.php, visited on May 29, 2010.

137 Ukrainian Association of Legal Clinics, at http://www.legal-
clinics.org.ua/eng/clinics/liga.php, visited on May 29, 2010.
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clinical programs, with “informal associations of spe-
cialized law school clinics providing free assistance to
juveniles, refugees and prisoners.”!

3.4.3 Asia, Africa and the Middle East

Asia and Africa remain the biggest challenges for new
methodologies in legal education, both because theirs
are radically different legal cultures, often with colonial
traditions that persist today, and in the case of Africa,
serious economic underdevelopment. In Oceania,
nearby Asia, the longest running programs have been in
common law jurisdictions, such as the reports we have
here from Australia and New Zealand. Within Asia
itself, the oldest established program is that of India, a
common law jurisdiction with strong clinical roots. The
first clinical program began at Delhi University as early
as 1969, when the Delhi Legal Aid Clinic came into
being, and clinics have thrived there ever since.”® In
neighboring China, clinics have developed quickly as
part of a general reform of legal education and the legal
profession there within the past decade. According to
one local source, nearly 90 law schools had established
clinical programs as of 2008.'*° Clinics have withstood
the test of time and sustainability in several Asian coun-
tries that have survived prolonged conflicts or radically
conservative traditions: Cambodia,'' Japan,'** and even
war-torn Afghanistan.'®

138 Rule of Law and Human Rights Projects, U.S. AID/Russia, at
http://russia.usaid.gov/programs/democratic_dev/rule_of_law_
and_human_rights/, visited on May 29, 2010.

¥ N.R. Madhava Menon, “Clinical Legal Education: Concept and
Concerns,” in A Handbook of Clinical Legal Education, ed. Dr. N.R.
Madhava Menon (Lucknow : Eastern Book Co, 1998), 1, 18-19.

140 Zhen Zhen, Clinical Legal Education in China — Current
Situation and its Future of China’s Clinical Legal Education
(2008), conference paper published at http://www.mcgeorge.
edu/Experiential_Education_in_China/Published_Resources.
htm, visited on May 30, 2010.

141 Student Legal Clinics, Open Society Justice Initiative, at
http://www.soros.org/initiatives/justice/focus/legal_capacity/
projects/legal-clinics, visited on June 2, 2010 (mentioning a
legal clinic established in Cambodia).

142 Peter A. Joy et al., “Building Clinical Legal Education
Programs in a Country without a Tradition of Graduate
Professional Legal Education: Japan Educational Reform as a
Case Study,” Clinical Law Review 13 (2006-2007): 417.

193 Ele Pawelski, “Defining Justice in Afghanistan: Development
of a National Legal Aid System,” Windsor Review of Legal and
Social Issues 27, no. 98 (2009): 185, 206 (describing an estab-
lished legal clinic at Herat University).
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In sub-Saharan Africa, the strongest clinical pro-
grams are in South Africa and Nigeria. The South
African experience with legal aid clinics predates the
end of apartheid, and clinics are thriving throughout
the country today.'* In Nigeria, the most populous of
the African countries, clinical legal education has a
later start but is gaining a strong foothold, with a
nationwide network of law school clinics already
established.'* In the Middle East region, Israel has
always had a strong clinical history,'*® while neighbor-
ing Lebanon has just opened its first clinic,'’ and
again, as in Afghanistan, Iraq is introducing the con-
cept of clinical legal education into its universities.'*®

Conclusion: A Global Role
for a Pedagogy of Practice?

3.5

While many lessons can be drawn from the quick
sketch of a pedagogy of practice around the world
today, there are several significant lessons that stand
out by contrasting these countries with those reporting
here, particularly for those who are skeptics as to the
teaching of skills within a law school. First, although
the reports here, by virtue of their geographic distribu-
tion, put the civil law countries of the European conti-
nent into the prevailing paradigm with stunted
programs of practice in legal education, there is no
inherent aversion to the teaching of practice skills
within the civil law tradition more broadly. Virtually
all of the programs examined here are jurisdictions

“*Willem De Klerk, “University Law Clinics in South Africa,”
South African Law Journal 122 (2005): 929; David McQuoid-
Mason, “Street Law as a Clinical Program: The South African
Experience with Particular Reference to the University of
KwaZulu Natal,” Griffith Law Review 17 (2008): 27.
143Olugbenga Oke-Samuel, “Clinical Legal Education in Nigeria:
Developments and Challenges,” Griffith Law Review 17 (2008):
139, 144 (noting clinics at 8 law schools in Nigeria); the national
network is NULAI or the Network of University Legal Aid
Institutions, with participating clinical programs at http://www.
nulainigeria.org/law_clinic.htm, visited on June 2, 2010.

6 Yuval Elbashan, Teaching Justice, Creating Law — The Legal
Clinic as Laboratory, paper presented at the UCLA/IALS Sixth
International Clinical Conference (October 2005) (Elbashan is
director of the legal clinic at Hebrew University of Jerusalem).
147 See Student Legal Clinics, supra n. 141, noting establishment
of a clinic in Lebanon.

148 Haider Ala Hamoudi, “Toward a Rule of Law Society in Iraq:
Introducing Clinical Legal Education into Iragi Law Schools,”
Berkeley Journal of International Law 23 (2005): 112.
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with deep historical links to the civil law, and yet
clinical legal education is thriving.'* There is no
inherent common law “preference” for clinical legal
education. Second, undergraduate students are not too
young to assume responsibility for real cases with real
clients. In most of the countries examined here, the
students involved in providing legal services to real
clients are in their third to fifth year of undergraduate
legal education, making them somewhere between 20
and 23 years old, assuming they have attended school
continuously, which is often not the case. They are,
for pedagogical purposes, adult learners.!>

Third, one cannot ignore the close connection
between the increased use of clinical programs in the
developing world and the absence of an effective state-
funded legal aid system in these countries. Because of
the economic disincentives for the bar to handle legal
aid cases on a pro bono basis, a credible argument can
be made that the provision of legal services was moved
into the law schools so that the most rudimentary legal
needs of the poor could be met. The German report
notes this connection, arguing that one of the reasons it
does not have clinical offerings is that Germany enjoys “a
very elaborate system of legal aid (‘Prozesskotenhilfe’)
providing for a relatively easy and cheap access to jus-
tice for everybody.”!*! A similar historical connection
is noted in a new book."”> However, neither the histori-
cal connection of the two themes nor the existence of a
strong legal aid program offer convincing arguments
against a stronger role for a pedagogy of practice
within the academy. The primary purpose of a clinical
program is, or should be, pedagogical, not the provi-
sion of basic legal services. When clinics take on
excessive case loads, as they inevitably will when they
become the primary legal services provider for the

14 The fine work of Prof. Philip Genty, from Columbia University
in the U.S., does not suggest otherwise, although it astutely
notes that the approach to clinical legal education must be differ-
ent, and culturally sensitive, in countries of the civil law tradi-
tion. Philip M. Genty, “Overcoming Cultural Blindness in
International Clinical Collaboration: The Divide Between Civil
and Common Law Cultures and its Implications for Clinical
Education,” Clinical Law Review 15(2008-2009): 131.

130See Wilson, Three Law School Clinics in Chile, supra n. 128,
at 569-573 (arguing that adult learning theory applies to stu-
dents in the 20-25 year age range, based on empirical study).

151 German Report, at 25.

132Frank S. Bloch and Mary Anne Noone, “Legal Aid Origins of
Clinical Legal Education,” in The Global Clinical Movement,
supra, n. 127.
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poor, they put at risk both their essential pedagogical
mission and their obligations of competent service to
clients. Students simply cannot be adequately super-
vised except in the most routine clerical tasks in legal
services provision, and their bad habits may well carry
over into practice, while clients may be ill-served by
unsupervised neophyte lawyers. The bar and the state
both abdicate their responsibilities to equal access to
justice by foisting the justice mission on law schools
alone. Moreover, law clinics, as noted in the U.S. sum-
mary, provide legal services across a wide range of
subjects; their scope of services vastly exceeds the fun-
damental legal aid mission.

Fourth, many of the global changes in the direc-
tion of a pedagogy of practice are the result of donor
efforts from the developed north, the so-called west-
ern world.'? This does not mean that clinical legal
education is an exclusively American export. Many
of the national reports note — some with enthusiasm
or admiration and others with open hostility or simple
resignation — a tendency in their jurisdiction toward
the “Americanization” of legal education. This obser-
vation, however, is hardly limited to clinical legal
education or even to more active methods generally.
As the preceding section shows, clinics have taken on
a momentum of their own, and many of the reforms
in the pedagogy of practice come from “South-South”
exchanges, such as South Africa to Nigeria, Chile to
Mexico, or Hungary to China. This is not, in my view,
American legal imperialism,'** but native common
sense.

Finally, legal clinics need not be expensive. The
experience of the rest of the world, mostly from the
global South, demonstrates that while donor funds
may be required to begin a clinical program in the
developing world, the programs are often, indeed usu-
ally, self-sustaining within law schools after foreign
donors withdraw, with indigenous resources and sup-
port, along with strong student and faculty backing,

133 See Wilson, Training for Justice, supra, n. 135.

134 This is not to suggest that the U.S. does not engage in legal
imperialism on some fronts. As noted at the outset, the emer-
gence of big law may represent some elements of market-con-
trolled imperialism directed almost entirely from the United
States and the U.K. beginning with the Reagan-Thatcher con-
nection and continuing with law and economics theories. See,
e.g., Ugo Mattei, “A Theory of Imperial Law: A Study of U.S.
Hegemony and the Latin Resistance,” Indiana Journal of Global
Legal Studies 10 (2003): 383.
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providing the continued momentum for practical
education. If this is true in the countries of the global
South, it can be no less true in the affluent north, par-
ticularly in the G-20 countries, where relatively,
resources abound.

It is not my purpose, after all of this focus on clini-
cal legal education, to suggest that learning by doing
through actual practice is the only answer to the reform
of legal education, but it certainly is an answer, and
one that has been widely, indeed universally, adopted.
Clinical legal education is also a powerful bellwether,
a portent of a future for legal education that is very dif-
ferent from its traditional past. Indeed, some continue

to argue that learning “substantive knowledge of the
law is usually denominated ‘education,” while acquir-
ing practical skills is ordinarily called ‘training’.”'>
Clinical legal education is one of a spectrum of sub-
jects and methods that involve learning by doing, expe-
riential learning that lies at the theoretical core of adult
learning, or andragogy, a subject almost completely
absent from theoretical study among legal educators.'¥
We would all be better teachers if we studied andrag-
ogy more closely. Experiential learning has as legiti-
mate a place in the pantheon of education as doctrine
itself, and the role of practice in legal education is
growing around the world every day, as well it should.

155 James R. Maxeiner, “Integrating Practical Training and
Professional Legal Education,” in The Internationalization of
Law and Legal Education, ed. Jan Klabbers and Mortimer
Sellers (New York: Springer, 2009) 38.

156 Malcolm S. Knowles, Elwood F. Holton III and Richard A.
Swanson, The Adult Learner, 5th ed. (1998); Frank S. Bloch,
“The Andragogical Basis of Clinical Legal Education,”
Vanderbilt Law Review 35 (1982): 321.
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4.1 Introduction
The main features of catastrophic harms have been
stressed by the majority of the twenty reports received
by our research team. The starting point for the general
report is a unified concept of catastrophe, the newest
classification of catastrophic events and damages, and
the increasing statutory definitions of catastrophe
found in a raft of regulations on catastrophe preven-
tion, emergency response and insurance. Our report
accepts the basic distinction between natural and man-
made catastrophes. Most catastrophes are mixed, as
harms might derive both from natural events and
human acts or omissions, and that is why the law of
torts still has a role to play, even though it is ill-
equipped to deal with mass torts and even less so with
catastrophic harms. Depending on geographical situa-
tion, some countries are more prone to natural catas-
trophes than others, and their national statutory
regulations are typically designed to cover them by
specific measures of public relief and reconstruction
and very specifically by compulsory insurance systems
and compulsory coinsurance and reinsurance systems.
At the academic meeting held in Washington D.C.
on the 26th of July 2010, participants converged in
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three different but related lines of thought, which we
will expand upon in this general report:

Firstly, some participants emphasized the idea that
catastrophic harms are a social construct, almost a cul-
tural concept, and even the worst natural disaster is
defined both by geology and culture. This idea was
held by the reporters from Poland, China, Japan,
Slovenia and Italy.

Section 3 of the Japanese Emergency Response Act
(August 30, 2007) refers to ‘serious social damage’ when
defining “emergency event” (Yonemura, Japanese Report),
and Section 8(1) of the Slovenian Act on Protection against
Natural and Other Disasters, refers to “harm to cultural
heritage and environment” when identifying harms associ-
ated with catastrophes (Sladi¢, Slovenian report).

Secondly, and in the context of catastrophic harms,
one of the main distinctions relevant to private insurance
and insurance and reinsurance law is economic. The pri-
vate insurance industry is mainly affected by those
harms that happen to occur in developed countries, but
is less affected by those harms that occur in developing
ones, where the population does not massively resort to
private insurance. Consequently, governmental or even
international aid or intervention becomes the main legal
tool in developing countries to deal with catastrophic
harms, acting as an insurance of last resort.

The Chinese reporter applies this distinction to his own

country: “China is a developing country, and many disas-

ters which involve large-scale loss are usually redressed
through the administrative process. For example, in the

Sichuan Earthquake of 2008 and Yushu Earthquake of

2010, compensation for the victims and the rehabilitation

of the city were mainly secured through public finance

under the direction of the local and central government,

and only a small fraction of loss was paid by private
insurance companies”.

K.B. Brown and D.V. Snyder (eds.), General Reports of the XVIIIth Congress of the International Academy 85
of Comparative Law/Rapports Généraux du XVIIIeme Congres de I’Académie Internationale de Droit Comparé,
DOI 10.1007/978-94-007-2354-2_4, © Springer Science+Business Media B.V. 2012
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Thirdly, the meeting raised the concept of polariza-
tion as one of the basic features of catastrophic harms
hypothetically relevant to the Law of Torts. This
notion was explained as follows: in purely natural
catastrophic harms, there is by definition no human
causation and consequently neither negligence nor
strict liability applies. However, in mixed catastrophic
harms, negligence or even intentional causation of the
harm seems to be prevalent. Individuals and legal
entities are blamed for their contribution to the harm
and strict liability — understood as non-fault liability —
is almost absent.

When confronted with this hypothesis, most of the
reporters who responded did not agree with the idea
that strict liability plays no role in compensating cata-
strophic harms.

For instance, the Chinese reporter, Xuefeng, contends

that “it is difficult to say [that] the standard of liability is

fault liability or strict liability in the abstract meaning”.

The Norwegian reporter, Rosaeg, does not agree with

this third approach, because he “sees no reason why

there cannot be strict liability if there is no human causa-
tion. Under EU Law based on international systems, for
example, there is strict liability for the carrier of passen-

gers if the perfectly seaworthy vessel sinks in an unex-
pected gale”.

4.2 Harms and Catastrophes: Defining
‘Catastrophic Harms’
4.2.1 Definition of “Catastrophic Harms”

4.2.1.1 Classic Concept of Catastrophe

As professor Olivier Moréteau writes in his outstand-
ing report on US Law, “catastrophe”, from the Greek
koatootpodn (katastrophé), “describes an upheaval
but also an end or an outcome” and “denotes total
‘ruin” or radical ‘overturning’”.? Dr. Eugenia
Dacoronia, author of the Greek report, adds that the
verb katastrepho means in ancient Greek “to turn
something upside down”, “[t]hus, catastrophe means

the complete destruction, a big accident”.

2Moréteau, United States Report. From the Latin catastropha,
can be understood as well “as a coup de thédtre, something of an
unforeseen happy or unhappy event that turns the situation
around at the end of a play, be it a comedy or a tragedy”.

P. Salvador Coderch et al.

4.2.1.2 Modern Concept of Catastrophe
To illustrate the modern concept of catastrophe, several
features can be highlighted®:

A single event or a series of events, usually sudden
and unexpected.

This idea is also captured by national reports when refer-
ring to “inevitable event” (Rosaeg, Norwegian Report),
“unavoidable event” (Novotnd, Slovakian Report),
“extraordinary and irresistible event or combination of
events” (Majda, Polish Report), “unforeseeable” natural
catastrophe (Wagner, German Report) or “events of
extraordinary occurrence” (Tamayo, Colombian Report).

Causing an important number of victims.

“[T]t is fair to say that one is confronted with catastrophic
loss when there is an important number of victims and
when one single event causes this loss. One can also refer
to mass loss ...” (Dubuisson\Bernauw, Belgian Report).
In the same sense, “[t]he central feature of a catastrophe
is that many people are affected at the same time, by one
and the same cause or a series of related causes” (Wagner,
German Report) and catastrophic damages are “[a]ll sort
of damages that are caused by events leading to heavy
destruction, loss and ruining of the general order”(Yavuz,
Turkish Report).?

The American insurance industry offers a quantitative
approach by defining a catastrophe as any event that
causes $25 million or more in insured property losses and
affects a large number of insured and insurers (Moréteau,
United States Report).

*In most national reports the word disaster is used as a synonym
of catastrophe (Bernauw/Dubuisson, Belgian Report; Chang,
Taiwanese Report; Majda, Polish Report; Mendelson, Australian
Report; Moréteau, United States Report, Sladi¢, Slovenian
Report; Yonemura, Japanese Report). Others are “public calam-
ity”, “major accident” or “mass loss” (Bernauw/Dubuisson,
Belgian Report); “collective emergencies” or “national emer-
gency” (Arbour, Canadian Report); “major risk” (Wagner,
German Report), “emergency” (Mendelson, Australian Report;
Novotna, Slovakian Report; Xuefeng, Chinese Report); “urgent
event” (Mendelson, Australian Report), “extraordinary harms”
(Kerschner, Austrian Report); “extraordinary event” (Novotna,
Slovakian Report); and “serious accident” (Sinde/Veloso,
Portuguese Report). The following adjectives have been also
used to qualify the term “catastrophe” or “catastrophic harm”:
“major” (Bernauw/Dubuisson, Belgian Report; Moréteau, United
States Report); “unexpected” (Xuefeng, Chinese Report);
“huge”, “sudden”, “unexpected”, “very terrible”, “extraordi-
nary”, “irresistible”, “unavoidable” and “tremendous” (last
eight adjectives are mentioned in Majda, Polish Report;
Novotnd, Slovakian Report; Chang, Taiwanese Report; Xuefeng,
Chinese Report).

“Lov nr. 72/1996 om petroleumsvirksomhet § 7-3.
3>See also Xuefeng, Chinese Report.
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Victims are seriously harmed.

The German national report stresses the idea that “(...) it
is essential that the victims do not suffer trivial harm
only but that each one or the vast majority is affected
seriously. If, for example, the population of a particular
area suffered from a light cough for two days due to con-
tamination of the air, this will not be categorized as a
“catastrophe”. Matters would be different if the same
group sustained serious harm, like some irreversible loss
of bodily functions” (Wagner, German Report).

Disrupting normal community life.

This idea is explained in the Mexican report when
identifying the consequences of a catastrophe: “The
community faces the loss of its members, infrastructure
or environment, so that the social structure becomes mis-
adjusted and . . . the fulfillment of the essential activities
of the society [is impossible], affecting the fulfillment of
the primary necessities of living” (Hegewisch, Mexican
Report). In other words, “[t]he perception of what is
catastrophic harm is general rather than individual, with
victims needing and expecting a greater amount of soli-
darity than in the case of an individual incident, due to
challenging social disruption” (Moréteau, United States
Report).®

Triggering the need for a significant and coordi-
nated public response.’

“[T]he normal or local means cannot cope with [the
catastrophe or disaster], irrespective of its cause. In
general in this context most disaster events are defined
by the need for external assistance” (Dubuisson/
Bernauw, Belgian report). “A catastrophe within the
meaning of [the German Civil Defence and
Catastrophic Relief Act (1997)] is an occurrence
which poses a risk to or harms the life, health or sup-
port of many people, private property ... or the natural
environment ..., such that the provision of help and
protection requires the cooperation of several units
and agencies of the home protection service under
common leadership” (Wagner, German report). This
characteristic is also mentioned in the Canadian
Report when it affirms that “Ministry of Civil Security
must itself establish a national civil protection plan
designed to provide support if the magnitude of a
major disaster risk exceeds the capacity of local
authorities to manage it” (Arbour, Canadian report).
In the United States, “Federal Emergency Management

See also Yavuz, Turkish Report, according to which catastro-
phes are “[n]atural, technological and mankind sourced super-
natural events that affect the communities by stopping and
interrupting the normal life and the activities of the people which
create physical, economical and social damages”.

"It is the wording of the definition of “emergency” within the
Victorian Emergencies Act of 2004. See Mendelson, Australian
Report.

Agency [1979] is meant to support local governments
in situations where they happen to be overwhelmed”
(Moréteau, United States Report).®

In some cases, a previous political decision qualifying
the event as a catastrophe is necessary to trigger the relief
and compensation mechanisms.

Both the Portuguese and the Belgian Reports illustrate this

idea with several examples. In Portugal, the “Fund for

Calamities” provides compensation to farmers for any

damage not covered under their crop insurance, when an

“agricultural disaster of climatic origin” has been declared.

This is also the case with the “emergency account”, estab-

lished with the purpose of enabling measures of assistance

“to people affected by catastrophes or calamities”, and

with the “municipal emergency fund”, designed to provide

financial aid to local authorities (Sinde/Veloso, Portuguese

Report). In Belgium, the application of the Act of July 12,

1976 on the compensation of certain damages to private

property caused by natural catastrophes depends on a

political decision (Dubuisson/Bernauw, Belgian report).

From an insurance point of view, catastrophic risks
have specific traits: low probability of occurrence and
high amount of losses expected.® In this context, “[t]he
characteristic of a catastrophe”, add Prof. Bernauw
and Prof. Dubuisson, Belgian reporters, “consists of
the fact that it simultaneously hits all or a large part of
all insure[d] [parties]”.

To summarize, all these features are captured by the
definition of disaster used by the United Nations’
International Strategy for Disaster Reduction:

“A serious disruption of the functioning of a community

or a society involving widespread human, material, eco-

nomic or environmental losses and impacts, which

exceeds the ability of the affected community or society
to cope using its own resources.'*”

4.2.1.3 Concept of Catastrophic Harm

Nowadays, accepted kinds of harm in the Law of
Torts invariably include property damages and death
or personal injuries. Apart from that, only under certain

8The United Nations Department of Humanitarian Affairs also
defines a national disaster as an “event for which the capacity to
respond is beyond the ability of the national or regional authori-
ties alone” http://www.un.org/ha/moreha.htm (last visited June
25,2010).

°AA.VV, Natural Catastrophes Insurance Cover. A Diversity of
Systems (Madrid: Consorcio de Compensacion de Seguros,
2008), 20.
1%http://www.preventionweb.net/english/professional/terminology/
v.php?id=475, quoted by Bernauw/Dubuisson, Belgian Report.


http://www.un.org/ha/moreha.htm
http://www.preventionweb.net/english/professional/terminology/v.php?id=475
http://www.preventionweb.net/english/professional/terminology/v.php?id=475
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circumstances may economic losses, pain and suffer-
ing and environmental law be compensated.
In Norway, pain and suffering can be only compensated

in case of gross negligence resulting in bodily harm or
infringement."!

Specifically in the context of catastrophic harms a
fifth category has to be considered: social or cultural
damages are very often associated with a catastrophe,
but are rarely compensated. So, the traditional distinc-
tion between property damages (plus economic losses)
and personal injury (plus pain and suffering) is insuf-
ficient to cope with cultural damages. Some national
reporters have emphasized the idea that catastrophic
harms are a social construct, almost a cultural concept,
and that even the worst natural disaster is defined both
by geology and culture.

Few national reports take into account the social
and cultural damages associated with a catastrophe.
The Polish national report holds that “the widened
meaning of ‘harm’ includes also environmental, social
or cultural damage”."? The Chinese report explains that
“environmental damages and political or cultural dam-
ages are usually not regarded as harm under civil law,
but may be regarded as harm in other branches of law,
for example, environmental law or criminal law”.
Furthermore, Section 3 of the Emergency Response
Act of the People’s Republic of China (August 30,
2007) refers to “serious social damage” when defining
“emergency event”."® The Japanese reporter points out
that “the traditional definition of harm can be inter-
preted to encompass resultant cultural and moral dis-
advantages, as long as they are able to be estimated
economically”.'* Section 8(1) of the Slovenian Act on
Protection against Natural and Other Disasters, refers
to “harm to cultural heritage and environment” when
identifying harms associated with catastrophes."

42,2 Statutory Definitions of Catastrophe

Statutory definitions of ‘catastrophe’, ‘catastrophic
harm’ or ‘disaster’ are found in several legal instru-

URgseg, Norwegian Report.
12Majda, Polish Report.
3Xuefeng, Chinese Report.
“Yonemura, Japanese Report.
15Sladi¢, Slovenian report.
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ments dealing with prevention and compensation of
damages caused by catastrophes. Public catastrophic
law is specifically enacted to cope with prevention,
emergency and relief action after the catastrophe,
but also with victim compensation. On the other
hand, insurance law often defines catastrophic harms
in order to exclude them from coverage under the
insurance policy.
Five comprehensive statutory definitions of catas-
trophe or its synonyms have been selected:
‘Major disaster’ (Section 42 of the United States Code
§ 5122, 2007):

“[M]eans any natural catastrophe (including any hurri-
cane, tornado, storm, high water, winddriven water,
tidal wave, tsunami, earthquake, volcanic eruption,
landslide, mudslide, snowstorm, or drought), or, regard-
less of cause, any fire, flood, or explosion, in any part of
the United States, which in the determination of the
President causes damage of sufficient severity and mag-
nitude to warrant major disaster assistance under this
chapter to supplement the efforts and available resources
of States, local governments, and disaster relief organi-
zations in alleviating the damage, loss, hardship, or suf-
fering caused thereby.!®”

Catastrophe (Section 8(1) Slovenian Act on Protection
against Natural and Other Disasters):

“[I]s an event or a series of events caused by unsuper-
vised natural and other forces which affect or endanger
the lives and health of persons, animals and property,
causes harm to cultural heritage and environment to such
an extent that special forces, means and measures are to

*See also Section 13 (1) of the Queensland Disaster
Management Act of 2003 (Australia), which defines disaster as
“a serious disruption in a community, caused by the impact of
an event that requires a significant coordinated response by the
State and other entities to help the community recover from the
disruption”. According to Section 13(2) of the same Act “serious
disruption means:

(a) loss of human life, or illness or injury to humans; or

(b) widespread or severe property loss or damage; or

(c) widespread or severe damage to the environment.”

And see Section Two of the Japanese Act on Special
Financial Support to Deal with the Designated Disaster of
Extreme Severity (1962), which defines “disaster of extreme
severity”:

“When a disaster exerts overwhelming influence on the
national economy and leaves individual victims and local
governments in need of specific financial support, the
disaster is designated a disaster of extreme severity by a
cabinet order.”
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be used in order to control them as ordinary activities,
forces and means are insufficient.!””

Natural catastrophes (Section 1 Colombian Decree
No. 3990 of 2007, on the operation of the Health
System’s Fund for Solidarity and Guarantee):

“[A]re those changes in the physical environment which
can be identified in time and space, causing massive and
indiscriminate serious damages to the population and
affecting the community as a whole, such as earthquakes,
seaquakes, volcanic eruptions, landslides, floods and
avalanches.'®”

National emergency (Section 3 Canadian Emergencies
Act, 1985):

“[U]rgent and critical situation of a temporary nature”
that (a) seriously endangers the lives, health or safety
of Canadians and is of such proportions or nature as to
exceed the capacity or authority of a province to deal
with it, or (b) seriously threatens the ability of the
Government of Canada to preserve the sovereignty,
security and territorial integrity of Canada and that

17Sladi¢, Slovenian Report. See also Section 2 of the Turkish
Code, No. 5902, regulating the Structural Formation and the
Administration of Catastrophe and the Emergency Situations,
which defines catastrophes as:

“[Incidents which stop or suspend the regular life and
activities of the whole society or certain sections or
require urgent response.”

And Section 3 of the Slovakian Act No. 42/1994 Coll. on
civil protection of population, which defines catastrophe as:

“An extraordinary event, which leads to an augmentation
of destructive factors and their subsequent accumulation
caused by natural disaster or technological disaster.”

And, finally, Section 3 (1&2) of the Portuguese Law No.
27/2006, of July 3, regarding the Framework Law for Civil
Defence, defines catastrophe as a:

“[S]erious accident or series of serious accidents capa-
ble of causing levels of material damage and, possibly,
victims, which greatly affect living conditions and
socio-economic conditions in areas of or throughout
national territory.”

8See also Section 3 of the Polish Act on Natural Disasters
(2002), which defines “natural disaster” as:

“[A] natural catastrophe ... which causes a threat for the
life or health of a great number of people, for property ...
or for [the] environment. In this case aid or protection
may be undertaken only by introducing extraordinary
means in co-operation of many authorities and special-
ized services.”

cannot be effectively dealt with under any other law of
Canada."”

Calamity (Section 2, 1° Belgian Royal Decree of
February 28, 2003, creating a coordination council
for emergency relief aid abroad®):

“[Is] an event caused by man or a natural phenomenon of
such an extent that the emergency services of the country
struck are not able to render the required assistance and

endangering the life or health of the population, exclud-
ing cases of armed conflicts.?"”

A few statutes define catastrophes or disasters through
alist of events. Section 2 of the Taiwanese Disaster
Prevention and Protection Act (2000) defines
disaster as

hazards caused by any of the following disasters:

“(1) Natural disasters including windstorm, flooding,
earthquake, drought, frost, and debris flow; and;

“See also Section 3 of the Emergency Response Act of the
People’s Republic of China (August 30, 2007), which defines an
“emergency event” as:

“[A] natural disaster, accidental disaster, public health
event or social safety event, which takes place by acci-
dent, has caused or might cause serious social damage
and needs the adoption of emergency response measures.
According to such factors as degree of social damage and
extent of effects, the natural disasters, accidental disas-
ters and public health events shall be divided into four
levels: especially serious, serious, large and ordinary,
except as otherwise provided for by law or administrative
regulation or the State Council.”

And Section 3 of the South Australia Emergency Management
Act 2004, which defines emergency as “a disruption to essential
services or to services usually enjoyed by the community”.

In case of a catastrophe or calamity and a permanent support
service.

?!See also Section 2§1, 1° of the Belgian Act of July 12, 1976 on
the compensation of certain damages caused to private property
by natural catastrophes, which defines catastrophes as:

“Natural events with extraordinary force or unforeseeable
violence or that have caused important losses, in particu-
lar earthquakes or landslides, tidal waves or other floods
of a calamitous nature, hurricanes or other storm winds.”

And Section 6§2 of the Belgian Royal Decree of February
16, 2006 on emergency and intervention plans, which defines an
emergency situation as:

“[E]very event that causes detrimental effects for social
life such as serious disturbance of public safety, serious
threat of human life or health or material interests, where
coordination of disciplines is required to remove the
threat and to limit the damaging consequences.”
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(2) Major fire, explosion, public gas, fuel pipe line and
power transmission line failure, air crash, shipwreck
and land traffic accidents, toxic chemical materials
disaster.?””

4.2.3 Classification of Catastrophic Events
and Damages

Three basic classifications can be made when refer-
ring to catastrophic events or accidents and its conse-
quences. First of all, catastrophic harms can result
from natural events or disasters, but there are, of
course, accidents caused by human agency tradition-
ally covered by the Law of Torts. Within this first
common category, there are purely natural catastrophic
harms (Krakatoa, 1883; meteorite in Tunguska,
Siberia, 1908; Eyjafjallajokull, Iceland, 2010), purely
man-made catastrophes (Minamata Disease, 1956;
Bhopal, 1984%%) and mixed catastrophic harms, that is
to say, those originated by a natural event, but aggra-
vated by human agency (earthquakes in Haiti and
Chile, 2010).

The United Nations’ International Strategy for Disaster
Reduction defines socio-natural hazard as “[t]he phe-
nomenon of increased occurrence of certain geophysi-
cal and hydrometeorological hazard events, such as
landslides, flooding, land subsidence and drought, that
arise from the interaction of natural hazards with over-
exploited or degraded land and environmental
resources”?*

Secondly, further distinctions can be made when
we take into account the duration and lapse in time of
the cause and the losses of the catastrophe. Regarding
the cause, there are single-event accidents (terrorist
strikes or earthquakes) and accidents spread over time
(asbestos exposure, leakage, pollution). And, any of
these different causes can result in harmful conse-
quences that can be either instantaneous (volcanic
eruption), latent (contamination of blood products

2 Article 1105 of the Colombian Commercial Code contains, by
way of example, a list of catastrophic events that are considered
catastrophic, such as civil or international war, riots, strikes, and
subversive movements and volcanic eruptions, earthquakes and
other convulsions of nature (Tamayo, Colombian Report).

2See Section 4.4.4. of this general report.

Zhttp://www.preventionweb.net/english/professional/
terminology/v.php?id=7830
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with HIV or with HCV) or spread over time (environ-
mental damages).

4.3 Insurance System

4.3.1 The Practice of Insurance Coverage
of Catastrophic Harms

In catastrophic harms, one of the key distinctions
marking private insurance and reinsurance law apart is
economic. The private insurance industry is mainly
affected by those harms that happen to occur in devel-
oped or emerging countries, but is less affected by
those harms that occur in developing countries, which
do not massively resort to private
Consequently, public relief measures and reconstruc-
tion become the main legal tool in developing coun-
tries to deal with catastrophic harms.

insurance.

The Chinese reporter, Xuefeng, applies this distinction to
his own country: “China is a developing country, and
many disasters which involve large-scale loss are usually
redressed through the administrative process. For exam-
ple, in the Sichuan Earthquake of 2008 and Yushu
Earthquake of 2010, the compensation for the victims
and the rehabilitation of the city were mainly secured
through public finance under the direction of the local
and central government, and only a small fraction of loss
was paid by private insurance companies”.

4.3.1.1 Characteristics of Catastrophic Risk
from an Insurance Perspective

From an insurance perspective, catastrophic risks are
cumulative risks, given that catastrophes affect a large
number of people and inflict serious harm on each
victim at the same time, involving a large number of
claims concentrated in a short period of time.
Moreover, catastrophic risks have a low frequency of
occurrence.?

“[Catastrophes]’ insurability is problematic, as spreading
the onus for the losses amongst the insureds no longer
operates ... From an insurance and compensation point
of view, the fact that the event (i) simultaneously (“sin-
gle-event disaster”) affects (ii) a large number of victims
or prejudiced persons (“mass disaster”) is thus character-
istic of a catastrophe.*”

B AA.VV, Natural Catastrophes Insurance Cover. A Diversity of
Systems (Madrid, Consorcio de Compensaciéon de Seguros,
2008), 20.

*Bernauw/Dubuisson, Belgian Report.


http://www.preventionweb.net/english/professional/terminology/v.php?id=7830
http://www.preventionweb.net/english/professional/terminology/v.php?id=7830
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These specific characteristics make the catastrophic
risk very costly to insure, and consequently, most insur-
ance companies usually exclude coverage of catastrophic
harms from their policies. Nevertheless, insurance
companies usually offer specific coverage of catastrophic
risks through an endorsement to the insurance policy,
subject to payment of an extra premium.

“Cumulative risks are costly to insure because the insurer

stands to lose enormous funds if disaster strikes. This

explains the dominance of exclusionary clauses which,
however, run counter to the interests of the insureds. To
accommodate such interests, insurers offer the inclusion

of these risks into the insurance cover in exchange for an
extra premium” (Wagner, German Report).

According to the Chinese National report, “[t]he cata-
strophic risk will get special and separate treatment in the
process of premium rating, because its probability is very
low and its amount of loss once happened may be huge. In
devising the policy, the insurance company can exclude the
coverage for the risk [when] the magnitude of loss is huge
and is difficult to predict by probability. As for risks where
the magnitude of loss is huge and the probability is low, the
insurance company can treat it as additional coverage and
charge additional premium” (Xuefeng, Chinese Report).

4.3.1.2 Catastrophic Risks Most Excluded

from Standard Form Insurance Policies
Most insurance companies’ standard forms exclude
catastrophic harms. The most excluded natural catas-
trophes are earthquakes and floods, although other
natural catastrophes are also excluded depending on
their significance in the region (e.g. tsunamis in China®’
or fire in Australia?®).

Besides this, standard insurance policies usually
exclude coverage for man-made catastrophic harms
caused by war, armed conflicts, terrorism and nuclear
accidents. Moving down one rung in order of impor-
tance, riots and strikes may also be excluded, although
technological and industrial risks or toxic damages are
usually not excluded, suggesting that insurance com-
panies do not consider them catastrophes.

It is remarkable that the exclusion of natural cata-
strophic risks is less common in life, accident and
health insurance contracts in certain countries such as
Austria and China:

“In personal insurances there is seldom an exclusion of

natural catastrophes [life, accident and health insurance
policies], whereas in the insurance against material

2"Xuefeng, Chinese Report.
2Mendelson, Australian Report.
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damage ... some natural catastrophes are excluded”
(Kerschner, Austrian Report).

“The standard form of life, accident and health insurance
policies usually excludes the death, injury or disease
resulting from the events as follows: war, military action,
riot, armed revolt; nuclear reaction, nuclear radiation,
nuclear pollution” (Xuefeng, Chinese Report).

4.3.2 Regulation on Insurance Coverage
of Catastrophic Harms

The legal systems under study deal with insurance
coverage of catastrophic harms in three different ways.
Some do not include any general ruling on the matter,
a few contain a default rule excluding catastrophic
risks from the private contract, while a third group of
systems has enacted regulations in order to increase
the insurability of catastrophic risks historically recur-
rent in its territory?’:

4.3.2.1 Lack of General Legal Regulation
on Insurability of Catastrophic Risks
Most of the national statutory bodies of law analyzed
in this report do not include any general rule governing
either the insurability or uninsurability of catastrophic
risks: the choice to include or exclude such coverage in
the insurance policy is ultimately left to the parties.
Insured risk is contractual risk. This appears to be the
case with Australia, Austria, China, Germany, Italy,
Mexico, Poland, Portugal, Slovakia and Slovenia.
According to the German report, “[i]n the absence of statu-
tory provisions limiting the exposure of the insurer (...) the
insurance policies used in practice, or rather the standard
business terms of the insurance industry, routinely exclude

damage caused by emergencies and catastrophes from the
scope of coverage” (Wagner, German Report).

Article 45.2 of the Portuguese Insurance Contract Law
sets down that the “insurance contract may exclude the
cover, among other items, of risks related to war, insur-
rection or terrorism” (Sinde/Veloso, Portuguese Report).

4.3.2.2 Legal Exclusion from Insurance
Coverage as a Default Rule
(a) General Exclusion
Some legal systems contain a default rule excluding
catastrophic risks from the private insurance contract,

Please note, however, that some legal systems, such as the
Spanish one, might belong to more than one group.
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unless the parties agree otherwise. This is the case

with Colombia and Spain.

— According to Article 1105 of the Colombian
Commercial Code, “catastrophic harms are in
principle excluded from insurance coverage
(...).” However, the same Article allows the par-
ties to enter into a particular agreement to “cover
catastrophic harms under commercial insurance
policies”.** This Section contains an open-ended
list of examples of catastrophic harms legally
excluded from coverage, such as war, riots,
strikes, volcanic eruptions and earthquakes.

— Inaddition, Article 44.1 of the Spanish Insurance
Contract Act’! excludes “war risks” and “extraor-
dinary risks” from the coverage of the private
insurance contract, unless otherwise agreed.
Please note, however, that some natural catastro-
phes, terrorism and armed conflicts are subject
to compulsory coverage by a public entity, as we
explain in Section 4.3.2.3.b of this report.

In particular, Article 44.1 states that “The insurer does
not cover property and personal damages caused by
armed conflict (...), or by extraordinary risks, unless
otherwise agreed”.

Although the Spanish Insurance Contract Act does
not provide a definition of “extraordinary risks” it seems
undisputed that catastrophic risks are extraordinary
risks. In fact, a former drafting of Article 44 included an
open list of extraordinary risks, comprising civil and
international war, riot, popular uprisings, terrorism,
earthquakes and floods. Moreover, the Spanish doctrine
uses the term “extraordinary risk” as a synonym of
“catastrophic risks”.??

Since both property and personal damages caused by
extraordinary risks are mentioned in this legal text, the
rule laid down in Article 44.1 applies not only to property
insurance contracts, but also life, medical and personal
accident insurance contracts.*

(b) Exclusions of certain catastrophic risks
Other legal systems have enacted regulations
excluding certain specific catastrophic risks from

OTamayo, Colombian Report.

31 Act n. 50 of October 8, 1980, regarding the Insurance Contract,
modified by Act n. 21 of December 19, 1990 and Act n. 30 of
November 8, 1995.

2 Fernando Sanchez Calero, “Comentario al art. 44" in Fernando
Séanchez Calero (Dir.), Ley de Contrato de Seguro. Comentarios
a la Ley 50/1980, de 8 de octubre, y a sus modificaciones, , 3rd
ed. (Cizur Menor (Navarra): Thomson Aranzadi, 2005), 790,
788-805.

3Fernando Sénchez Calero, “Comentario al art. 44”, op. cit., 791.
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coverage under the private insurance contract,

unless the parties agree to the contrary. Some

examples can be found in Belgian, Greek, Quebec
and Taiwanese law.

— According to Section 9 of the Belgian Land
Insurance Contract Act (1992) “the risk of war
and assimilated events are in principle excluded
from the insurance cover”.* The same rule
applies in Greece, as prescribed by Section 13
of the Greek Insurance Contract Act (1997): “If
the insured risk materializes as a result of war
events or actions, civil war, riots or popular
revolt, then no insurance coverage is provided”.”

— In fire insurance contracts, section 2486 of
the Quebec Civil Code provides that: “[a]n
insurer who insures a property against fire is
not liable for damage due to fires or explo-
sions caused by foreign or civil war, riot or
civil disturbance, nuclear explosion, volcanic
eruption, earthquake or other cataclysm”. And,
in relation to property insurance contracts,
section 2465 of the same Code establishes
that: “[t]he insurer is not liable to indemnify
for injury resulting from natural loss (...)”.%

— In Taiwan, Section 23 of the Model Clauses of
Commercial Property Insurance Policy lists the
following excluded risks: “(1) damages caused
by radiation, (2) damages incurred by nuclear

devices, (3) war, (4) volcanic eruptions (...)”.%

4.3.2.3 Legal Duty to Offer Insurance
Coverage for Certain Specific
Catastrophic Risks Historically
Recurrent in Particular Areas

Many of the legal systems covered by this report

have enacted regulations in order to increase the

insurability of catastrophic risks, given that insur-

ance companies usually exclude such coverage, and

governments are anxious to ensure that victims

receive economic compensation from private sources

and not from public funds.

In this context, governments have imposed a legal
duty to offer insurance coverage for certain specific

*Bernauw/Dubuisson, Belgian Report.
¥ Dacoronia, Greek Report.
% Arbour, Canadian Report.
¥Chang, Taiwanese Report.
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catastrophic risks historically recurrent in their
territories. This third group comprises areas such as
Taiwan, Turkey, Belgium, Norway, California, United
States of America, Australia, Spain, and France.

Typical natural catastrophic risks, such as flooding,
storms, earthquakes, volcanic eruptions and tsunamis
have diverse effects on different geographical areas.
California is earthquake prone, but in Florida the most
conspicuous risk is hurricane. In the same vein, storms
and floods pose a significant risk in Norway, while
earthquakes are the most significant in Turkey and
Japan. It is therefore reasonable in such areas for the
law to impose the aforementioned legal duty on
insurers.

Countries to have established this legal duty can be
classified in different groups depending on: (a) the risk
covered; (b) the public, private or mixed nature of the
insurer; and (c) the voluntary or mandatory nature of
the purchase.

(a) Risks covered
Some countries have established the duty to offer
insurance coverage for a single risk. For instance,
earthquake risk is subject to compulsory coverage
in California,® Turkey® and Taiwan,* while this
also applies to terrorism risk in the United States of
America,*" Australia* and France.*

Other legal systems, such as Norway, Spain,
Belgium and Japan, have enacted regulations with
a close-ended list of compulsory covered risks:

— Property in Norway that is insured against fire is
also insured against damage caused by natural

#Moréteau, United States Report.

¥Yavuz, Turkish Report.

“Since 2001, according to Section 138 of the Taiwanese
Insurance Law Act all dwelling fire insurance policies must
cover earthquake risk. Chang, Taiwanese Report and AA.VYV,
Natural Catastrophes Insurance Cover. A Diversity of Systems
(Madrid, Consorcio de Compensacién de Seguros, 2008), 155.
#Sections 102 and 103 (a) (3) Terrorism Risk Insurance Act of
2002. 15 U.S.C. § 6701 (2006). Moréteau, United States Report.

“2In response to the reluctance of Australian insurance compa-
nies to insure businesses for loss or damage caused by terrorism,
the Australian Terrorism Insurance Act 2003 imposed insurance
coverage for damages caused to commercial property and busi-
ness activities by acts of terrorism (Section 8). Mendelson,
Australian Report.

“In France, terrorism risk is mandatorily included in the cover-
age of property and casualty polices. Section 9 of the French Act
against terrorism (1986).
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events, provided the damage to the item in ques-
tion is not covered by other insurance. Natural
damage is understood to be damage directly
caused by a natural event such as landslide, ava-
lanche, storm, floods, storm surge, earthquake
or volcanic eruption. (Section 1 of Norwegian

Natural Damage Insurance Act, 1989).*

— The Spanish Insurance = Compensation
Consortium only covers:

(a) The following natural risks: earthquake, sea-
quake, extraordinary flood, volcanic erup-
tion, windstorm or tornado, and sidereal
bodies and meteorite falls.

(b) Those caused violently by terrorism, rebel-
lion, sedition, and riot.

(c) Interventions of the Army and the Police in
peacetime

(Section 6 of Act n. 7 of October 29, 2004, on the

Spanish Insurance Compensation Consortium* Act

7/2004).4

— The Belgian Land Insurance Contract Act
(1995) and the Royal Decree regulating insur-
ance against fire and other risks (1992), in rela-
tion to simple risks, set up a mechanism whereby
cover will be compulsorily extended for certain
perils (storm, labor conflict, natural catastrophes,
and terrorism*’) in the context of fire insurance
contracts for a small private risk.*

— The Japanese Earthquake Insurance Act (1966)
sets up specific and compulsory governmen-
tal reinsurance for all household earthquake
insurance policies. In order to qualify for this

“Rgseg, Norwegia Report. See also AA.VV, Natural
Catastrophes Insurance Cover. A Diversity of Systems (Madrid:
Consorcio de Compensacién de Seguros, 2008), 122-123.
“Regulation n. 300 of February 20, 2004 develops Act
7/2004.

4 According to Section 6.3 of the Act 7/2004 and Section 6 of

the Regulation 300/2004, damages will not be compensated by

the Consortium when arising from the following events:

(a) Defective condition of the insured product itself or the lack
of its maintenance.

(b) War and armed conflicts.

(c) Events declared as a catastrophe or a national calamity by the
Government because of its intensity and severity.

(d) Nuclear catastrophes.

“"The Belgian Act of April 1, 2007 introduced the compulsory
coverage of terrorism risk.

“Bernauw/Dubuisson, Belgian Report.
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reinsurance, insurance companies are under the
obligation to offer, in relation to their household
fire and multi-risk polices, coverage for property
damage caused to buildings and contents used
totally or partially as a dwelling, resulting in fire,
destruction, burial, translocation, and caused by
an earthquake, volcanic eruption or tsunami.
The coverage should nevertheless be limited
to 30—50% of the sum insured under the main
insurance policy to which the earthquake insur-
ance is attached.”

By way of exception, France regulates the legal duty to
offer insurance coverage with an open-ended list in
case of natural catastrophes. According to Section 1
of the French Act of 13 July 1982:

“Insurance contracts subscribed by any individual or
legal entity other than the State guaranteeing coverage
for damage by fire or [any] other damage to property
[located] in France (...), [cover] the effects of natural
catastrophes on the property (...).

Moreover, if the insured is covered against business
interruption, this guarantee extends to the effects of natu-
ral catastrophes (...). [T]he effects of natural catastrophes
are considered to be direct material damage caused deci-
sively by the abnormal intensity of a natural agent when
the usual measures (...) would not have prevented it, or
could not be adopted. An interministerial decree will
declare the state of natural catastrophe.”

(b) Public, Private or Mixed Nature of the Insurer
A duty to offer coverage for catastrophic risks is
generally imposed on private insurance companies.
This is the case with France, Japan, Belgium,
Taiwan and Norway.

By way of exception, Spain follows a public
insurance system of extraordinary risks. The cover-
age of catastrophic risks is offered by the Spanish
Insurance Compensation Consortium, a public
entity funded mainly by charging a rate of insur-
ance companies’ premiums.® The system is man-
aged by the private insurers of property and personal
insurance contracts, which charge their clients an
additional fee to fulfill this duty. Contribution is
compulsory, irrespective of whether the private

“Yonemura, Japanese Report. See also AA.VV, Natural
Catastrophes Insurance Cover. A Diversity of Systems (Madrid:
Consorcio de Compensacién de Seguros, 2008), 90-92.
¥Section 23 Spanish Act 7/2004. See Enrique Barrero Rodriguez,
El Consorcio de Compensacion de Seguros, Tirant lo Blanch-
Cuatrecasas, Valencia, 2000), 158-257.

P. Salvador Coderch et al.

insurer provides coverage for the extraordinary

risks.>!

Moreover, in other legal systems the duty to offer
coverage for certain catastrophic risks is imposed on
an entity with both public and private ownership.

— In California, insurers acting in the branch of
household policies must offer earthquake cov-
erage to their policyholders directly or through
the California Earthquake Authority — CEA, an
entity publicly managed but privately funded
by private insurance companies.’> Seventeen
insurance companies, representing 70% of the
Californian household insurance market, par-
ticipate in the CEA. CEA products are the stan-
dard market policies.

— In Turkey, there has been compulsory earthquake
insurance in effect since 2000 to compensate
damages to dwellings caused by earthquakes. The
authorized insurance companies and their agen-
cies issue the compulsory insurance policies on
behalf and in the name of the Natural Catastrophe
Insurance Institution (NCII), which is a public
legal entity with private participation, aimed at
insuring owners against earthquake risks in
exchange for an amount of premium determined
by the Turkish Government.>

(c) Voluntary or mandatory character of the
purchase
As a general rule, in legal systems where there is a
duty to offer insurance coverage, the purchase of
such insurance is compulsory for the insured party.
The duty is normally linked to the purchase of a
first party insurance contract, such as fire insurance
and household insurance. In Norway, Taiwan,
Belgium, France and Spain, when the insured party
willingly purchases first party insurance, the
insurer has the duty to include the catastrophic risk
within the coverage of the contract, usually through
an endorsement to the main policy and subject to
payment of an additional premium. In Turkey, the

3ISection 8.1 of the Spanish Act 7/2004 and Section 4 Regulation
300/2004.

22 AA.VV, Natural Catastrophes Insurance Cover. A Diversity of
Systems (Madrid: Consorcio de Compensacién de Seguros,
2008), 192-198.

3Yavuz, Turkish Report.
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duty to purchase the additional coverage is linked
to the ownership of a dwelling in some areas.

Exceptionally, and in relation to earthquake
coverage in Japan and California and terrorism
coverage in the United States, the purchase of the
additional coverage is voluntary for the insured
party, meaning they are entitled to reject it.

4.3.2.4 Compulsory Coinsurance

and Reinsurance Systems
of Extraordinary Risks

In addition to the duty to offer insurance coverage for

certain catastrophic risks, the legal systems covered by

this report tend to establish a compulsory coinsurance
and reinsurance system. In France, Japan, Norway,

Taiwan and Turkey, a compulsory coinsurance or rein-

surance system is linked to the existence of compulsory

coverage for certain catastrophic risks.

— The French natural catastrophes coverage system
sets up the Caisse Centrale de Réassurance (CCR),
a state body authorized to operate in reinsurance to
cover risks arising from the effects of natural
disasters, with state guarantee (Section 1 of Decree
82-706 of 10 August 1982).>

— In Japan, reinsurance is compulsory for all house-
hold earthquake insurance policies. Every company
that accepts primary earthquake insurance can
conclude a reinsurance contract with the Japan
Earthquake Reinsurance Co., Ltd. (JER), which also
concludes reinsurance contracts with the govern-
ment and private insurance companies. The share of
each depends on the amount of the damages.*

— The Taiwanese legal system established the National
Residential ~ Earthquake Insurance Program,
designed to reinsure earthquake related losses. The
Taiwanese Residential Earthquake Insurance Fund
(TREIF) has, since 2005, been distributing earth-
quake insurance risk among the coinsurance pool
members, the TREIF itself, other domestic and for-
eign insurers and reinsurers and capital markets,
and the national government.>

M AA.VV, Natural Catastrophes Insurance Cover. A Diversity of
Systems (Madrid: Consorcio de Compensacién de Seguros,
2008), 66—68.

SJapanese Earthquake Insurance Act of May 18, 1966.
Yonemura, Japanease Report.

*Chang, Taiwanese Report. See also AA.VV, Natural
Catastrophes Insurance Cover. A Diversity of Systems (Madrid:
Consorcio de Compensacion de Seguros, 2008), 155-156.

95

— Norway also features a compulsory coinsurance
system, reflected in the Norwegian Natural Perils
Pool, which includes all companies authorized to
insure against fire, and manages the compulsory
insurance of natural risks.*’

However, the national reports also reveal other
examples of reinsurance. In the United States, a year
after Hurricane Andrew hit in August 1992, the Florida
Hurricane Catastrophe Fund (FHCF) was set up in
order to prevent insurance companies from stopping
coverage for hurricane-related losses or from offering
hurricane coverage only at unaffordable rates. The
FHCEF is a state-run mandatory reinsurer that provides
reimbursements to insurers writing residential property
insurance in the state. The reinsurance program is com-
pulsory for all household insurers authorized to operate
in Florida, and covers property damage to dwellings in
Florida and their contents, along with additional living
expenses, caused by any storm categorized as a hurri-
cane by the National Hurricane Center.*®

4.3.3 Catastrophic Harm Compensation
Funds

Compensation Funds are a second mechanism for
compensating damage caused by catastrophes.
Considering the wide range of examples given by the
legal systems covered by this report, two functional
distinctions can be made:

A first relevant distinction relates to i) funds
designed to compensate damage caused by catastro-
phes and not covered by an insurance contract, and ii)
those that compensate catastrophic harms regardless of
whether they are covered by a private insurance con-
tract. A further distinction can be drawn between natu-
ral and man-made catastrophe funds.

Some legal systems have established mechanisms
to compensate harms caused by certain specific
extraordinary risks only when they are not covered by
a private insurance contract. Four examples of these
can be found in the national reports.

STRgseg, Norwegian Report, pp. 2-3. AA.VV, Natural
Catastrophes Insurance Cover. A Diversity of Systems (Madrid:
Consorcio de Compensacién de Seguros, 2008), 122.

#Moréteau, United States Report. AA.VV, Natural Catastrophes

Insurance Cover. A Diversity of Systems (Madrid: Consorcio de
Compensacién de Seguros, 2008), 198—199.
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— The Norwegian National Fund for Natural Damage
Assistance (1961), funded by the State budget,
compensates damage to property caused by certain
natural disasters, such as flood, storm and tempest,
landslide, avalanche, earthquake and volcanic erup-
tion, only when such damage is not covered by a
private insurance contract.”

— The Austrian Catastrophe Fund (Katastrophenfonds)
for natural events (1966) is financed by a percent-
age of the revenues from certain taxes and adminis-
tered by the Federal Ministry of Finance. The fund’s
aim is to compensate damage in the event of flood,
avalanche, earthquake, landslide, hurricane or hail.
The fund deducts any amounts already paid by pri-
vate insurers from the compensation payable to the
victim.%

— In Belgium, there is a Natural Catastrophe Fund
(Fond de Calamités), created by the Act of July 12,
1976, and financed publicly, by cash advances,
credits and other budgetary input in the wake of a
disaster.! The Belgian fund compensates damage
to private property caused by natural events previ-
ously declared as a disaster by the Government,®
and only when the losses are not covered by the
private insurance contract.

— The German legal system has not established a gen-
eral fund covering extraordinary risks in cases of
catastrophic damages, but has set up ad hoc funds to
address the consequences of specific catastrophic
events. This is the case of the German “National
Solidarity Fund ‘Reconstruction’”, which was
established to provide an ad hoc solution to the

¥Rgseg, Norwegian Report. AANY, Natural Catastrophes
Insurance Cover. A Diversity of Systems (Madrid: Consorcio de
Compensacion de Seguros, 2008), 125.

®OKerschner, Austrian Report. AA.VV, Natural Catastrophes
Insurance Cover. A Diversity of Systems (Madrid: Consorcio de
Compensacién de Seguros, 2008), 31.

®'Bernauw/Dubuisson, Belgian Report. AA.VV, Natural

Catastrophes Insurance Cover. A Diversity of Systems (Madrid:

Consorcio de Compensacion de Seguros, 2008), 35.

©2The minimum requirements for such a declaration are:

(a) The exceptional nature of the natural event.

(b) Minimum damage of €1,250,000 to private property in the area
affected by the natural catastrophe.

(c) Minimum average damage of €5,000 per individual claim.

See AA.VV, Natural Catastrophes Insurance Cover. A Diversity

of Systems (Madrid: Consorcio de Compensacién de Seguros,

2008), 35.

P. Salvador Coderch et al.

consequences of the flooding that plagued East
Germany in the summer of 2002. The main feature
of this fund is that “private parties were designated
as beneficiaries, but only insofar as compensation
from insurers or other third parties was not
available”.

However, “[t]he regulations enacted on the basis of this
statute refrained from explicitly creating rights to com-
pensation in the hands of private parties. Rather, it was
left to the discretion of the fund to award compensation

in individual cases. The prerogative that payments made

by insurers and other third parties should remain the
primary source of redress was specified further (...)
[R]egulations provided that the fund had discretion to
ignore claims against insurers and other third parties
where it appeared that it was impossible for the victim

to enforce such claims promptly. In these instances, the
fund was authorized to compensate the victim in spite of
the fact that valid claims against insurers or third parties
existed. However, the fund would do so only in exchange
for an assignment of these claims by the victim” (WAGNER,
German Report).

Another distinction can be drawn between natural
and man-made catastrophe funds.

— Two examples of the former are the Greek Special
Fund for the Treatment of Sudden needs, regulated
by Presidential Decree 227/2007, which is a general
public fund for flood, conflagration, earthquakes
and other natural disasters®*; and the Taiwanese
Agricultural Compensation Fund for Natural
Disasters, which compensates agricultural damages
caused by natural disasters including typhoons,
storms, hailstones, and earthquake.*

— Inrelation to man-made catastrophes, several exam-
ples can be found in the medical and pharmaceuti-
cal sectors and in the field of terrorism. The German
legal system has set up ad hoc funds to provide
compensation for specific man-made catastrophes,
such as the Thalidomide case (1971)% and the HIV-
contaminated blood products (1995). Since 1979,

%Dacoronia, Greek Report.

®Chang, Taiwanese Report.

®Gesetz iiber die Errichtung der Stiftung “Hilfswerk fiir das
behinderte Kind”, of 17.12.1971, BGBL. 1, p. 2018. Wagner,
German Report.

%Gesetz tiber die humanitire Hilfe fiir durch Blutprodukte HIV-
infizierte Personen of 24.07.1995, BGBI I, p. 972;
Bekanntmachung der Satzung der Stiftung “Humanitire Hilfe
fiir durch Blutprodukte HIV-infizierte Personen” of 02.08.1995,
Banz Nr. 157 of 22.08.1995. Wagner, German Report.
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Japan has offered a compensation fund for damages
caused by drugs, founded by the contributions of
drug manufacturers in proportion to their total out-
put and managed by an independent administrative
organization (Pharmaceuticals and Medical Devices
Agency). The manufacturer of a drug that causes
adverse effects must pay an additional contribution
the following year.®” Among the several funds oper-
ating under the Belgian legal system, the Belgian
Terrorist Attacks Fund (2007) is founded by insur-
ers, reinsurers and the state.®

4.4 Tort Law, Catastrophic Harms and
Mass Torts
4.4.1 The Role of the Law of Torts in

Catastrophic Harms and Mass Torts

In most Common Law and Civil Law jurisdictions,
Tort Law has been shaped and developed by case law
and by judicial precedent. Tort Law systems typically
cover moderate and instantaneous harms, meaning that
neither collective nor latent harms have been given a
central role in this field of torts. Civil litigation relating
to latent damage, creating drawn out episodes of case
law, such as asbestos contamination, raises huge prob-
lems relating to causation or the expiry of liability
limitation periods.®

Tort Law is well equipped to adjudicate moderate
accidents on a case-by-case basis, but is less able to
cope with mass torts and even less so with catastrophic
harms. Nevertheless, tort has a role to play in man-
made catastrophes or even in natural catastrophes, in
which human agency increased, negligently or even
intentionally, the intensity and severity of the harm.
Consequently, criminal and civil liability has to be
taken into account in all jurisdictions, where the Law
of Torts operates as a deterrent, although it is rarely the
primary source of compensation.

“"Yonemura, Japanese Report.
Bernauw/Dubuisson, Belgian Report.

®“On the uneven performance of tort law and insurance when
dealing with mass torts, see Albert Azagra Malo, Daiios del ami-
anto: litigacion, aseguramiento y fondos de compensacion,
Fundacion Mapfie, Madrid, 2011. Asbestos litigation and asbes-
tos injuries compensation funds are the manuscript’s main case
studies.
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Generally, there is separate procedural treatment for civil
and criminal liability. In countries such as China, Italy,
Portugal and Spain, the criminal court may decide on
both criminal and civil liability.

Ex ante public safety regulation and ex post public
measures of relief and reconstruction are the main
legal tools to be used in catastrophic harms.”™ It is well
known that in cases of moderate harm, private insur-
ance tends to be more efficient than Tort Law, because
the costs of administering the latter are higher.

“Existing data suggest that in the United States the

administrative costs of the liability system are large.

Many studies find that administrative costs, averaged

over settled and litigated claims, approach or exceed the

amounts received by victims. That is, for every dollar
received by a victim, a dollar or more is spent delivering
the dollar to him (...)

The administrative costs associated with provision of
accident insurance are much lower than those of the lia-
bility system, sometimes less than the 10 percent of what
victims receive.”"”

However, private insurance is not always the most
appropriate instrument for addressing compensation
for potential catastrophic harms. The magnitude of the
risk, its concentration in time and the pool of victims
make it difficult, if not impossible, to insure in cases of
huge catastrophic harms. As a result, compulsory insur-
ance, compensation funds, public relief, and the gov-
ernment as an insurer of last resort, take precedence
over the private insurance of catastrophic harms.

"OPerhaps three outstanding examples are:

— The Civil Protection Act of Quebec (February 2001) protects
“(...) persons and property against disasters, through mitiga-
tion measures, emergency response planning, response oper-
ations in actual or imminent disaster situations and recovery
operations”.

— The Mexican Civil Protection Act (May 12 2000) regulates
the national system of civil protection. According to Section
10 of the Act “[t]he aim of the National System is to protect
the individual and the society in the event of a disaster caused
by natural or human agency, through actions that might
reduce or eliminate the loss of lives ... the destruction of
property, environmental damage and the disruption of the
main functions of society, as well as to pursue the recovery
of the population and its environment to the conditions of life
they had before the disaster”.

— The Japanese Act on Special Financial Support to Deal with
the Designated Disaster of Extreme Severity (1962) provides
for governmental relief in case of a “disaster of extreme
severity”.

"ISteven Shavell, Foundations of Economic Analysis of Law,

(Cambridge, MA: Belknap Press of Harvard University Press,

2004), 281-282.
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Against this backdrop, which is prevalent in most
economically and legally developed legal systems,
classic Tort Law still plays an important role as a safety
valve in the field of mixed catastrophic harms and
purely man-made catastrophic harms. In this sense, it
retains its two main functions:

(a) Deterrence of wrongful and harmful behavior, in
that economic and social agents will know in
advance that if they fail to comply with safety rules
and regulations, or with reasonable social stan-
dards, they will be forced to face the consequences
of their acts or omissions.

(b) Redress to the victim under the general principle of
full compensation, which does not apply under the
private insurance system or public remedies, such
as funds or public relief.

Moreover, the following mechanisms must also be
taken into account when comparing Tort Law with
Insurance Law:

(c) Subrogation of the first party insurer against the tort-
feasor, enabling the insurer to recover the money paid
to the insured, meaning that, the price of the insurance
premium will be reduced at the end of the day.

(d) Direct action by the victim against the injurer’s
insurer is widely recognized only in certain jurisdic-
tions, such as France, Spain,” Norway’ and China.™
Most jurisdictions, however, allow for direct action
in some fields, such as traffic insurance. This is the
case with Germany,” Japan™ and Italy.”

4.4.2 Man-Made Catastrophes
and Standards of Liability Under
Tort Law

Under contemporary Tort Law, man-made catastrophic
harms have come in for the most attention.

"Section 45 of the Spanish Insurance Contract Act n. 50/1980,
October 8.

3Sections 7-6, 7-7 and 7-8 of the Norwegian Insurance Act n.
69/1989.

"Section 65 of the Insurance Act of People’s Republic of China
(2009).
Section 115 (1) (No. 1) of the German Insurance Contract Act
(2008).

76Section 16 of the Japanese Automobile Liability Security Act
(1955).
""Poddighe, Italian Report.
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The United Nations’ International Strategy for Disaster
Reduction offers several examples of man-made techno-
logical hazards, which include *“industrial pollution,
nuclear radiation, toxic wastes, dam failures, transport
accidents, factory explosions, fires, and chemical spills”.”®

In purely natural catastrophic harms, by definition,
there is no human causation and consequently neither
negligence nor strict liability applies.

An example of a pure natural catastrophe might be the

case of the enormous meteorite that crashed to the ground

in the remote Siberian region of Tunguska, destroying a

huge swath of ancient growth forest on June 30, 1908.

However, natural hazards can be worsened by
human agency:

“Flooding can also be caused as a result of zoning plans

being faulty or not properly monitored. The causes of an

earthquake cannot be attributed to anyone, but foresee-

able or avoidable consequences of construction defects or
poor disaster management can.””

In the context of man-made catastrophes, defendants,
either individuals or legal entities, will essentially be held
civilly liable under the following standards of liability:
(a) Negligence (i.e. defective building project or build-

ing in violation of mandatory safety regulations).

(b) Intentional causation of harm (i.e. terrorism).

(c) Strict liability. Case law traditionally applied this
standard to abnormally dangerous activities.
Nowadays, most jurisdictions enact legislation to
subject certain abnormally dangerous activities to
a system of strict liability, although the traditional
basis of this standard still acts as a default rule.
Some of the most common activities governed by
the system of strict liability are the following: envi-
ronmental pollution; public services; commercial-
ization of defective products; road traffic; air
traffic; nuclear power plants; chemical industry;
waste management industry; and oil pollution.

Even though man-made and mixed catastrophes
might result from activities subjected to the afore-
mentioned strict liability regimes, individuals and
legal entities are mostly held liable because of their
negligent or intentional contribution to the harm. That
is why strict liability, understood as non-fault liability,
is almost absent.

"Shttp://www.preventionweb.net/english/professional/
terminology/v.php?id=507.

Christian Lahnstein, “Catastrophes, Liability and Insurance,”
Connecticut Insurance Law Journal 9 (2002-2003):443-445.
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4.4.3 Collateral Source Rule

In the context of man-made catastrophic harms, the
victim might have been compensated prior to the tort
claim by either its first party insurance company, by a
compensation fund, or through Social Security benefits
or other public benefits.

The Slovakian®® and Portuguese®' reporters illustrate
the practical significance of this issue. In Portugal, for
instance, there are at least four compensation mecha-
nisms applicable to catastrophic harms: Social Security
benefits, benefits for victims of violent crime and
domestic violence recognized by law, several compen-
sation funds and, of course, voluntary first party
insurance.

In this setting, two questions arise:

(a) Firstly, whether benefits received from a third

party preempt tort claims against the tortfeasor.
Legal systems do not generally impose a preemp-
tion rule, but when accepted it is most commonly
applied in cases of compensation funds and pub-
lic benefits, since these systems are designed ad
hoc to work as an alternative mechanism to the
tort law system. On the other hand, private insur-
ance and Social Security benefits are often com-
patible with damage awards.
In this regard, certain Spanish statutory bodies of law
do act as bars to tort claims, such as Act n. 35 of
December 11, 1995, on assistance to victims of violent
crimes or sexual crimes; Act n. 32 of October 8, 1999,
on assistance to victims of terrorism; and Regulation
n. 9 of May 28, 1993, on assistance to victims of HIV
infections in public hospitals; or Act n. 14 of June 5,
2002, on assistance to victims of HVC infections in
public hospitals.

Similarly, Section 53 VI, 2nd paragraph of the
French Asbestos Injuries Compensation Fund Act n°
2000-1257 recognizes the subrogation of the Fund to
proceed against the tortfeasor to recover the money paid
to the victim. In contrast, payments from the Australian
Victorian Bushfire Fund do not act as a bar to tort claims
against any potential tortfeasor of the fire.*

there is no such preemption rule, the secon
(b) If there i h p pti le, th d
question to be dealt with is whether the amount
paid to the victim by a third party should be

8%Novotnd, Slovakian Report.
81Sinde/Veloso, Portuguese Report.
82Mendelson, Australian Report.
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deducted from the damages awarded. The legal
systems under study do not follow a sole pattern.
Some, such as the United States of America, Australia
and China follow in principle the collateral source rule,
so “compensation from ‘collateral sources’ is none of
the defendant’s business and does not go to reduce the
defendant’s obligation to pay damages”.*3

Some other countries, on the contrary, support the
principle that the amount of compensation should be
reduced in proportion to any previous payment that
compensates the same damage. The Japanese Supreme
Court has recently passed a lot of judgments that back
this principle.®

Whether the collateral source rule applies or not,
legal systems recognize that third parties who have
already paid the victim will enjoy a right of recourse
against the tortfeasor. For example, this principle of
subrogation applies either in the United States of
America in case of private insurers,* or in Germany in
the case of Social Security®® and, as a result, makes
first party insurance cheaper than liability insurance.
The right of recourse serves a further purpose in cases
in which the tort claim is preempted, because it keeps
the deterrent function of Tort Law alive.

4.4.4 RelevantLegal Characteristics of
Main Global and Local Catastrophes

There are some key features in man-made catastrophes
that appear relevant to the Law of Torts. An analysis of
the main global and local catastrophes that occurred in
the second half of the twentieth century show us the
significance of the hidden or long latency of the harm,
the signature character of the disease, the primary or
secondary character or the injurer linked to its close
relation with the tragedy and the consideration of the
harm as concentrated or diffuse.

John G. Fleming’s classification of mass torts distin-
guishes three types of disasters: “(1) single-event occur-
rences which simultaneously inflict injury on many
individuals, like airplane crashes or nuclear explosions;
(2) serial injuries (“creeping disasters”) caused by the
same product to numerous victims over a period of time,

$Dan B. Dobbs, The Law of Torts (St. Paul, MN: West Group,
2000), 1058.

$Yonemura, Japanese Report.
$Moréteau, United States Report.
$Wagner, German Report.
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like asbestos and pharmaceuticals; (3) toxic damage
affecting persons or property over a given area”.’

In the 1950s and 1960s, two examples of catastro-
phes are relevant. The Thalidomide case dealt with a
signature disease since the cause of the damage was
clearly identified (a teratogenic drug indicated to pre-
vent nausea during pregnancy) and also its conse-
quences: there was a concrete final number of victims
(over 10,000 children) and the harms were massive,
but discrete (serious physical impairments consisting
of underdeveloped limbs and lack of pelvic bones).

In 1954, Chemie Griinenthal, a German pharmaceutical
company, identified a molecule (alpha-phtalimido glutarim-
ide) with sedative and anti-inflammatory properties. The
company conducted no biochemical or clinical trials to pro-
vide a scientific explanation as to the effectiveness of thali-
domide, and the different effects observed among animals
and humans. Nevertheless, the company patented the dis-
covery, and in 1957 marketed it as a non-prescription drug
specifically indicated to combat nausea during pregnancy.
The drug was distributed under different brands in over 50
countries (Germany, United Kingdom, Austria, Canada,
Spain...), with the exception of the United States of
America, where the FDA did not allow for its distribution
due to the aforementioned lack of scientific explanation.

The Thalidomide case yielded significant legal reforms.
In Germany, the Thalidomide scandal was solved with a
fund set up by statute,*® and in Europe, product liability
frameworks were altered by limiting the state of the art
defense. In particular, the German Drug Act of 1976
(Arzneimittelgesetz) imposed on the pharmaceutical com-
pany the duty to prove that the defect could not be discov-
ered according to the state of the art (article 84). Afterwards,
Directive 85/374/EEC, of 25 July 1985, on Liability for
Defective Products extended the same general rule to all
producers (article 7.e), but allowed Member States to hold
the producer liable even if the state of the art was not such as
to enable the existence of a defect to be discovered (article
15.1.b) —accordingly, for instance, Luxembourg and Finland
refused to allow the state of the art defense for all products,
while Spain did the same for drugs and food. In the United
States of America, the Thalidomide tragedy suffered in
Europe also gave rise to legal reforms to design a more
demanding procedure to obtain authorization to distribute a
drug, instead of tackling the state of the art defense.”

8John G. Fleming, “Mass Torts”, The American Journal of
Comparative Law 42 (1994): 507-508.

$Gesetz iiber die Errichtung der Stiftung “Hilfswerk fiir das
behinderte Kind”, of 17.12.1971, BGBI. I, p. 2018. Wagner,
German Report.

$Pablo Salvador Coderch and Antoni Rubi Puig, “Causas de
exoneracion de la responsabilidad: excepcién por riesgos de
desarrollo”, in Pablo Salvador Coderch and Fernando Gémez
Pomar (editors) Tratado de responsabilidad civil del fabricante,
Civitas, Madrid, 2008, pages 585-593.

Another catastrophe took place in Japan from the
1950s to the 1960s. Minamata disease, a neurological
disorder resulting from mercury poisoning, was the
cause of latent damage and was linked to organic mer-
cury pollution emitted by chemical plants of large cor-
porations. Japanese case law held the managing
companies of the chemical plants liable*® and triggered
new legislation on compensation under several sorts of
public nuisance.”!

“Minamata Disease” took place mainly in Kunamoto.

Around 1970, the Japanese Government presented data

proving that the cause of Minamata Disease was organic

mercury. In 1969, the Statute on Special Relief for

Pollution-Related Health Damage was enacted
(Yonemura, Japanese Report).

A highly complex global catastrophe emerged in
the 1970s. The asbestos crisis is clearly characterized
by the long latency period of its resulting damage. The
delay between exposure to asbestos and the develop-
ment of cancer is generally 20 years or more. The first
parties to cause asbestos-related harm were asbestos
product manufacturers (primary manufacturing),
although the crisis also affected industries that used
asbestos in their manufacturing process (second injur-
ers or secondary manufacturing, such as shipbuilding
and repair and construction),” and even certain indus-
tries loosely related to asbestos, like automobile or
railroad industries. Moreover, the complexity of this
catastrophe is exacerbated by the fact that asbestos not
only causes signature diseases, such as mesothelioma
and asbestosis, but also diseases (lung cancer, for
instance) potentially produced by multiple causes.

Asbestos is a fireproof and insulating material that has
been used in developed countries for many industrial pur-
poses during the 20th century. Asbestos was so inexpen-
sive and easy to manipulate that the world industry used
it increasingly, peaking in 1980, when 4,800,000 tons
were employed worldwide.

“The Judgement of Niigata District Court on September 29,
1971 and the Judgement of Kumamoto District Court on March
20th, 1973. Yonemura, Japanese Report.

*'The Act on Compensation of Pollution-Related Health
Damage, 1973; The Act on Punishment of Crime to Cause
Pollution Harmful for Human Health, 1970; The Air Pollution
Control Act, 1968; The Water Pollution Control Act, 1979; The
Basic Act for Environmental Pollution Control, 1970. Yonemura,
Japanese Report.

?2See Nicholson, W.J., G. Perkel, and I. J. Selikoff, “Occupational
Exposure to Asbestos: Population at Risk and Projected
Mortality 1980-2030,” American Journal of Industrial Medicine
3 (1982): 259-311.
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In the mid-sixties, after the work of Irving J. Selikoff
(1964 and 1965), the scientific community unanimously
acknowledged the dangers of asbestos exposure, yet
awareness of such dangers did not prevent the industry
from using it. Beginning in the seventies, U.S. industry
was challenged by massive litigation (a total of 730,000
claimants), leading to the award of substantial damages,
both compensatory and punitive, and the bankruptcy of
the top manufacturing companies. The regulatory
response came long after the litigation crisis: in the US
there is no general ban on asbestos, but specific prohibi-
tions. In contrast, the use of asbestos is completely
banned in many countries (including New Zealand,
Australia, Brazil and Japan). In Europe, complex regula-
tory activity embraced the prohibition of asbestos
(Directive 1999/77/EC, of 26 July 1999), as well as the
creation by the national governments of some Member
States (France and Belgium) of no-fault compensation
funds that go beyond the Social Security system.

In the 1980s, HIV (Human Immunodeficiency
Virus) was identified as the cause of AIDS (Acquired
Immune Deficiency Syndrome), a disease which can
develop, generally, in a 7-10-year period from the
infection.” Since its origin — the virus came from
SIV (Simian Immunodeficiency Virus) affecting
chimpanzees — human agency has multiplied the
spread of the disease. Among the different causes of
transmission — sex, blood transfusion, contaminated
hypodermic needles, exchange between mother and
baby during pregnancy, childbirth, breastfeeding —
the most relevant in terms of the number of tort
claims is infection through blood transfusions and
blood products at a time when the virus and its mode
of transmission were still unknown to the scientific
community.

The harm caused could not be handled by tort claims

alone. National governments launched ad hoc compensa-

tion systems, which were based on the idea of solidarity
for victims, but all of them differ in the following aspects:

(1) eligibility requirements, either that the victim is

hemophiliac (UK, France, US); or was infected during a

certain period of time (France, Canada, Germany, US,

Spain); or was infected in a public hospital (Spain); and

(2) waiver of tort claims following compensation (France,

US, Germany, Spain).

On the 3rd of December, 1984, a toxic gas called
methyl isocyanate leaked from the pesticide plant

owned by Union Carbide India, Limited (UCIL), in
Bhopal, India, causing the death of 16,000 people and

%Joan C. Seuba Torreblanca, Sangre contaminada, responsabil-
idad civil y ayudas piiblicas (Madrid: Civitas, 2002), 74.
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serious harm to over 500,000 people.** It was clearly a
man-made technological catastrophe:

Lack of due care during cleaning and maintenance of the
plant made impurities come into contact with the stored
gas, initiating a chemical reaction that caused overpres-
sure and the subsequent opening of safety valve tanks. In
addition, the cooling system and the gas catalyst had
been turned off to save costs.

Litigation started on the 7th of December, 1984, when
a multi-billion dollar lawsuit was filed in a US court,
since. UCIL was a subsidiary of Union Carbide
Corporation (UCC), an American corporation. In March,
the Indian government enacted the Bhopal Gas Leak
Disaster Act to ensure that claims were dealt with speed-
ily and equitably. This Act also made the Indian govern-
ment the only representative of the victims in legal
proceedings in India and abroad. Cases were placed
under Indian jurisdiction and finally, as a full and final
settlement, UCC agreed to pay $470 million to the Indian
government to be distributed to claimants.

Another man-made catastrophe arose in the
United States in the twenty-first century, namely the
terrorist attacks on the World Trade Center and the
Pentagon on the 11th of September, 2001. This catas-
trophe had two main legal effects: the creation of a
Victim Compensation Fund, to provide prompt and
fair compensation to the victims of the attacks and
their families. And, since insurance companies were
called on to pay huge amounts and this raised con-
cerns regarding the solvency of the American insur-
ance industry, the Terrorism Risk Insurance Act was
passed in 2002 to provide a cap on the losses for
which the private insurance industry will be respon-
sible in the event of a major act of terrorism. The
Federal government will assume the role of excess
liability insurer.”

In Australia, the National Health Security Act 2007
(Cth) was enacted by the Commonwealth in response
to the potential threat of “naturally occurring epidem-
ics or to terrorist attacks involving chemical, biologi-
cal and radiological agents”.”® This Act has created a
national system of public health surveillance whose
functions are to identify and respond to public health
events of national significance.

**Editorial, “Has the World Forgotten Bhopal?,” Lancet 356
(2000): 1863.

%Moréteau, United States Report.
%Mendelson, Australian Report.
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Appendix

Questionnaire on Catastrophic Harms

II.

IIIL.

Harms and catastrophes: “cata-

strophic harms”

1. May we ask you, please, to provide us with a
generic definition of ‘“catastrophic harms”
well suited to your own legal culture?

Catastrophic harms and statutory law

2. Please specify the main legal requirements pres-
ent in your own legal systems to construct the
concept of legally relevant catastrophic harms.

Insurance System

3. Is an event of catastrophic harm, which may
severely affect the company or eliminate it,
contemplated somehow by insurance poli-
cies, or even by statutory law?

4. Does your national legal system distinguish
between damages covered by insurance poli-
cies and those that are legally excluded?

5. Even if some catastrophic damages may be
legally covered by insurance policies, which
are the events more commonly excluded by
standard forms of insurance policies in your
own jurisdiction?

6. Does your country have any legally estab-
lished fund covering, among others, extraordi-
nary risks? If so, or if there is more than one,
please list the most relevant three, adding
short comments about contributors, amount of
contribution, management and coverage.

7.  How do the levels of risk concentration and risk
magnitude translate into insurance policies and
rates? When answering, please consider which
levels make reinsurance or coinsurance a good
practice, and the existence of compulsory rein-
surance or coinsurance or similar meaningful
features you think may be of interest.

8. How does your system distinguish between
sudden accidents and long term risks? If so,
please, provide us with a very short list of
statutory or case law defining latency and dis-
tinguishing between sudden accidents and
long term risks.

defining

IV.

V.

P. Salvador Coderch et al.

9. Please describe new statutes, if any, in your
legal systems triggered by global catastro-
phes, as the above-mentioned ones, and any
new statutes driven by national or local
events?

Was legal change triggered by case law itself?
If so, please cite the leading cases?

The Law of Torts

11. Do “catastrophic harms” generate criminal,
administrative, civil or labor liability? If so,
what are the main legal sources or the leading
case law?

Do administrative fines or criminal punish-
ment preempt civil claims?

Which standard of liability governs cata-
strophic harm claims?

Are co-injurers jointly, severally or joint and
severally liable? If there is a joint and several
liability standard, is there a right to contribu-
tion and, if so, how is it regulated?

15. Are class actions regulated in your procedural
system? If so, please provide brief details of
their main features?

May the victims or their estates sue the insur-
ance company directly (direct action)? If so,
please cite the relevant statute.

According to the Collateral Source Rule and
if the law does not provide otherwise, any
amount of compensation paid to the victim or
their estates is not to be taken into account to
decrease the liability of the injurer. How is
this rule applied in your legal system?

Is the State of the Art Defense (Risk of
Development) regulated by your own juris-
diction? Is it generally accepted as a defense?
Is it excluded for some economic activities or
public sectors?

Regulatory Agencies and Liability

19. If victims have a tort claim, must they wait
until a regulatory agency decision is taken or
reviewed, or can victims merge their tort
claims with general administrative proceed-
ings? If so, please provide a short list of rel-
evant legal sources and case law.

Is there a general preemption clause in your
own legal system? Are there specific pre-
emption clauses?

10.

12.

13.

14.

16.

17.

18.

20.
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La gestation pour autrui’

Francoise Monéger

Ce rapport a été complété apres le congres de
Washington. D’abord parce nous avons pris connais-
sance a Washington du rapport américain que nous
n’avions pas recu, ainsi que du rapport italien, ensuite
parce qu’il est apparu lors des discussions, qu’il était
dommage que certains pays soient absents. Nous avons
ainsi sollicité un rapport pour Israél,” pays qui a régle-
menté la gestation pour autrui des 1996 et accepté une
contribution belge évoquant les questions de droit
international privé qui deviennent essentielles dans un
tel domaine.

En dépit de plusieurs relances, nous n’avons en
effet recu pour le congreés que 17 rapports sur les 27
promis, nous ferons référence dans cette syntheése, a
ces seuls rapports,® auxquels il convient d’ajouter les
rapports américain, belge, israélien et italien. Il aurait
été regrettable de ne pas prendre en considération la
situation des Etats-Unis d’ Amérique, qui est un con-
densé de toutes les situations des autres pays puisque
comme ’explique Carla Spivack, certains Etats inter-
disent la pratique des meres porteuses, d’autres la
réglementent, d’autres enfin, reconnaissent les parents
d’intention. Ces rapports sont de tailles tres inégales, il
y a des études trés completes en particulier pour le

'TI.A.2, Maternity for Another.

*Merci a Talia Einhorn de nous avoir mis en contact avec Carmel
Shaley qui a accepté de faire le rapport dans un délai trés court.

3 Allemagne, Argentine, Canada, Corée du Sud, Danemark,
Espagne, France, Grece, Irlande, Macao, Norvege, Pays-Bas,
Pologne, Portugal, Royaume-Uni, Serbie, Taiwan.

F. Monéger (P<)

Professeur des universités, Conseiller (s.e.)
a la Cour de cassation, France

e-mail: Francoise.Moneger @justice.fr

K.B. Brown and D.V. Snyder (eds.), General Reports of the XVIIIth Congress of the International Academy

Canada, la Corée, 1’Espagne, les Etats-Unis, les Pays-Bas
et le Royaume-Uni, d’autres beaucoup plus courtes qui
répondent aux questions par oui et par non sans plus
d’explications. Certains rapports répondent aux ques-
tions posées,* d’autres s’en éloignent, en privilégiant
un angle d’attaque particulier comme la contribution
belge déja citée.

Les réponses sont en général neutres mais quelque-
fois les rapporteurs prennent position pour ou contre la
gestation pour autrui. C’est ainsi que le rapporteur
canadien est tres défavorable, le rapporteur polonais, a
I’inverse, y est tres favorable, de méme que le rappor-
teur serbe, avec un petit peu moins de fermeté.

Beaucoup constatent qu’en tout état de cause la pra-
tique de la gestation pour autrui existe et qu’il suffit de
consulter les offres et les demandes via internet pour
en étre convaincu. C’est pourquoi les questions 1 et 2
qui paraissaient assez simples (« Est-ce que votre droit
accepte la gestation pour autrui» et «si oui, quel est le
régime juridique ») sont difficiles a synthétiser, puisque
la réponse a la question 1, est souvent«non », le droit
ne 1’accepte pas, mais qu’en réalité, la pratique existe
et que le droit doit régler les conséquences de cette
pratique quant au statut de I’enfant qui nait et a la pro-
tection de la femme qui a mis au monde cet enfant.

Les rapports soulevent également des problemes de
définition. Nous aurions di mieux préciser ce qu’il
fallait entendre par gestation pour autrui. Dans la ter-
minologie frangaise, I’on distingue en principe la pro-
création pour autrui, hypotheése ol la mere porteuse est
a la fois génitrice et gestatrice et la gestation pour
autrui o la mere porteuse n’est que gestatrice, 1’article

V. le questionnaire en annexe.

105

of Comparative Law/Rapports Généraux du XVIIIeme Congres de I’Académie Internationale de Droit Comparé,
DOI 10.1007/978-94-007-2354-2_5, © Springer Science+Business Media B.V. 2012



106

16-7 du code civil frangais assimilant d’ailleurs les
deux hypotheses pour les interdire.’ Le terme frangais
« gestation pour autrui» (et non maternité pour autrui)
utilisé dans le questionnaire en francais est donc plus
réducteur que le terme « maternity for another » utilisé
dans le questionnaire en anglais. Cette différence ter-
minologique a conduit certains rapporteurs a aborder
la maternité pour autrui sous I’angle de I’adoption
lorsque la femme remet a la naissance I’enfant qu’elle
vient de porter, a un couple qui I’adopte, mais sans que
cet enfant n’ait ét€ congu pour eux. Ce qui est une toute
autre problématique.® D autres présentent tout le droit
des procréations médicalement assistées, ce qui la
encore, déborde la question posée.” De plus, certains
droits acceptent seulement la gestation pour autrui et
refusent la procréation pour autrui.

Les réponses obtenues nous conduisent a concen-
trer cette synthese, sur quelques points seulement: les
pays qui acceptent la maternité pour autrui et ceux qui
I’interdisent, le tourisme procréatif et la tendance dans
les projets en cours.

5.1 Les pays qui acceptent la gestation

pour autrui

Parmi les droits qui acceptent la pratique, il convient
de distinguer deux catégories de pays. Dans la pre-
miere, il y a ceux qui ont réglementé la maternité pour
autrui, dans la seconde, ceux qui n’ont pas légiféré,
mais qui ont accepté la pratique et gerent, a travers leur
jurisprudence, les conséquences des naissances.

I1 est difficile de placer les Etats-Unis dans I’'une ou
I’autre catégories. Comme I’explique le rapporteur, les
instances fédérales comme «the National Conference
of Commisionners on Uniform State Laws (NCCUSL) »,
et I’ « American Bar Association (ABA)»n’ont pas été
capables de trouver un consensus et de proposer un
modele unique. La premiere propose une alternative: la

SArt. 16-7: «Toute convention portant sur la procréation pour
autrui ou la gestation pour autrui est nulle ».

¢C’est semble-t-il une des approches du rapport allemand qui
envisage 1’adoption comme 1’une des hypotheses de la «surro-
gate mother » (rapport, p. 1).

"1l en est par exemple ainsi du rapport italien qui présente le
texte voté en Italie en 2004 sur I’insémination artificielle et les
embryons.

F. Monéger

validité ou la nullité des contrats, la seconde retient la
validité des contrats en distingant deux hypotheses
selon qu’un tribunal intervient ou non.

5.1.1 Les pays ayant élaboré des textes

Ces pays sont peu nombreux: le Canada (quelques
provinces), la Grece, Israél, les Pays-Bas et le Royaume-
Uni, et quelques Etats aux Etat-Unis qui ont 1égiféré sur
les contrats. Les dispositions sont contenues a I’ intérieur
de textes sur les procréations médicament assistées
(ci apres PMA), la gestation pour autrui étant une des
voies offertes en cas d’impossibilité pour une femme,
de porter un enfant. En France, la commission mise
en place au Sénat pour réfléchir sur la maternité pour
autrui avait proposé que cette pratique soit au service
exclusif de la lutte contre I'infertilité et soit encadrée
comme technique de PMA.

5.1.1.1 Les provinces canadiennes de

common law d’Alberta, de Nouvelle

Ecosse, de Terre Neuve et Labrador®
Les soins de santé étant de compétence provinciale,
L’ Alberta a édicté des dispositions législatives visant
directement les contrats de mere porteuse gestationnelle
(avec implantation d’un embryon fécond€). La « Family
Law Act»de 2003 encadre ces contrats. Selon la«Loi
fédérale sur la procréation assistée », seuls les contrats
altruistes sont visés, cette loi prévoit dans son article
12 qu’un juge peut déclarer que la mere génétique de
I’enfant est la seule mere 1égale de celui-ci lorsque la
mere porteuse y consent. La loi énonce que les contrats
ne peuvent pas faire I’objet d’une exécution forcée et
que I’existence d’un contrat ne présume pas du con-
sentement de la femme qui accouche pour 1’ établissement
de la filiation de I’enfant.

La Nouvelle Ecosse a adopté un réglement en vertu
de la « Vitual Statistics Act»du 20 septembre 2007 qui
permet au juge, dans le cadre d’une ordonnance
d’adoption, d’établir la filiation d’un enfant né a la
suite d’une convention de maternité de substitution.
Un des deux parents doit avoir un lien génétique avec
I’enfant, et la mere porteuse doit consentir a renoncer
a ses droits a 1’égard de 1’enfant.

8V. le rapport canadien présenté par L. Langevin.
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En Terre Neuve et Labrador, selon la« Vital
Statistic Act»de 2009, le directeur de 1’état civil
pourra inscrire les parents intentionnels, comme
parents d’un enfant né a la suite d’une convention
de mere porteuse si une ordonnance d’adoption a été
émise par le tribunal.

5.1.1.2 LaGrece’®

La loi n° 3089 de 2002 sur la procréation médicale-
ment assistée contient des dispositions a la fois sur les
techniques de PMA et sur les conséquences pour la
filiation des enfants, dispositions qui ont €té incorporées
dans le code civil.

La loi permet toutes les méthodes de PMA, sauf le
clonage reproductif. Le recours a ces méthodes est
possible lorsqu’une procréation naturelle n’est pas
possible ou qu’il y a un risque de transmission d’une
maladie grave a I’enfant a naitre. Les femmes peuvent
y recourir jusqu’a I’age de 50 ans. La PMA est ouverte
aux couples de sexe différent, mariés ou vivant en
union libre et aux femmes célibataires.

En ce qui concerne spécifiquement la gestation pour
autrui, il faut une autorisation judiciaire et apres avis
médical sur I’impossibilité de 1a femme a mener a bien
une grossesse. M. Papachristos fait état d’une décision
récente du tribunal d’Athénes'® qui a permis a un
homme célibataire d’avoir recours aux services d’une
mere porteuse, au nom de 1’égalité des sexes.

Le contrat doit étre conclu entre les parents
d’intention et la mere porteuse. Les ovules doivent
provenir soit de la mere d’intention soit d’une autre
femme, mais pas de la mere porteuse. Celle-ci ne doit
pas étre rémunérée, elle peut seulement étre indemni-
sée pour ses frais et son manque a gagner, le plafond de
cette indemnité étant fixée a 10,000 euros.

Pour éviter le «tourisme procréatif», la loi exige
que les deux femmes (mere d’intention et mere por-
teuse) aient leur domicile en Grece. Toutefois, le rap-
porteur remarque que la mere porteuse est souvent une
étrangere domiciliée en Grece, « ce qui suscite, écrit-il,
des doutes sur la gratuité de 1’offre ».

L’enfant qui nait est automatiquement rattaché a sa
mere d’intention sauf si, en dépit de la loi I’enfant est
né des ovules de la femme qui I’a porté qui peut alors
contester la maternité.

V. le rapport établi par A.C. Papachristos.
10N°2827/2008.
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5.1.1.3 Israél™

C’est en Israél une loi de 1996 qui a organisé la mater-
nité pour autrui (The Surrogate Mother Agreements).
Il y a deux stades dans le processus, le premier est con-
tractuel, le second est juridictionnel. Tout ce qui con-
cerne I’accord entre les parties, entre la femme qui va
porter I’enfant et les parents d’intention demeure con-
tractuel, les textes posant des conditions relativement
strictes concernant les uns et les autres controlées par
un comité mis en place par la loi. La mere porteuse ne
doit pas étre mariée, ni avoir de lien de parenté avec les
parents dintention, elle doit avoir la méme religion que
la mere d’intention, elle peut étre ou non la mere géné-
tique et le sperme doit &tre celui du pere d’intention.
Seules les personnes résidant en Israél, de sexe dif-
férent, et n’ayant pas atteint un certain dge peuvent
recourir a ce type de procréation. Le contrat peut
prévoir une indemnisation de la mere porteuse.

Le statut de I’enfant, la situation de la femme qui a
accouché, la filiation de I’enfant par rapport aux
parents d’intention est déterminée par une décision du
justice.

5.1.1.4 Les Pays-Bas'

Le droit hollandais accepte la maternité pour autrui
mais en entourant la pratique de conditions tres strictes
depuis 1997 dans le cadre des textes sur la féconda-
tion in vitro et de la réglementation des établisse-
ments qui pratiquent ce type de fécondation (in Vitro
Fertilization, IVF).

C’est une décision judiciaire qui peut seulement
transférer des droits de la mere porteuse (et €éventuelle-
ment de son mari) aux parents d’intention.

Il y a beaucoup de discussions aux Pays-Bas pour
savoir si I’on peut admettre en dehors du systeme de la
FIV, que des contrats purement privés soient passés
entre des particuliers afin d’organiser les relations
entre la mere porteuse et le couple demandeur. Certains
estiment que ces contrats n’ont aucune force obliga-
toire et sont donc nuls, d’autres consideérent qu’ils peu-
vent étre mis en ceuvre pour transférer les droits sur
I’enfant. Il semble que ces contrats qui sont contraires
aux dispositions d’ordre public des textes sur la FIV,
peuvent avoir une certaine utilit€¢ dans un processus
d’adoption.

"Rapport établi par C. Shalev.
2Rapportétabli par M. Vonk.
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Selon I’article 198 du Code civil, la femme qui
porte I’enfant est la mere sans que le texte distingue
selon qu’elle a donné ses ovules ou non.

5.1.1.5 Le Royaume-Uni™

En droit anglais, la maternité pour autrui est régie par
deux textes: le « Surrogacy Arrangements Act de 1985»
(SAA) et le«Human Fertilisation and Embryology
Act»de 2008 (HFEA). Ces textes visent a la fois le cas
de la mere porteuse génitrice, et celui de I’'implantation
dans son utérus d’un embryon congu in vitro.

D’apres larticle 1 de I’ Acte de 1985, aucun contrat
de mere par substitution ne peut donner lieu a exécu-
tion forcée en cas de conflits entre les parties: la mere
porteuse ne pourra pas €tre contrainte a remettre
I’enfant au couple commanditaire. Le rapporteur cite
le cas d’une femme devenue stérile a la suite d’une
négligence médicale et qui réclamait des dommages et
intéréts afin de couvrir les frais d’'une mere porteuse.
Le juge de la High Court a refusé au motif que des
dommages et intéréts ne peuvent étre alloués afin de
permettre la conclusion d’un contrat dont I’exécution
n’était pas autorisée par la loi.

L’article 2 du SAA punit le fait de servir
d’intermédiaire rémunéré pour une négociation de
contrat de mere par substitution. Mais depuis la réforme
de 2008, les organisations a but non lucratif peuvent
proposer des services aux candidats potentiels a ce
type de contrats.

De plus, lorsque la mere porteuse y consent, le couple
commanditaire peut saisir le juge dans les six mois de
la naissance de 1’enfant pour obtenir un « parental order »
(ordonnance relative a 1’autorité parentale) afin d’étre
considéré comme les parents de 1’enfant, ce qui aura
pour effet de faire cesser la parenté a I’égard de la mere.

Nous évoquerons pour conclure ce paragraphe, la
situation aux Etats-Unis qui apparait assez confuse
selon le rapporteur lui-méme. Parmi les Etats qui ont
pris en considération dans leur 1égislation, les contrats
de mere porteuse, six ont refusé de valider les contrats
lorsque la femme était rémunérée pour ses services,'
cing ont expressement exigé que pour étre valable, le
contrat ne soit pas étre rémunéré,' ce qui revient a peu

BRapportétabli par E. Steiner.

4Kentuky, Louisiane, Nebraska, New-York, Caroline du Nord
et Washington.

15 Floride, Névada, New Hamshire, Nouveau Mexique et Virginie

F. Monéger

pres au méme résultat. Ainsi, la plupart des Etats n’ont
pas de réglementations, et dans ces Etats, les couples
concluent des contrats de ce type avec le risque qu’un
tribunal refuse ensuite de le valider pour des raisons
d’ordre constitutionnel ou de contrariété a I’ ordre pub-
lic, lorsque par exemple, la femme qui a mis I’enfant
au monde refuse de le restituer aux parents d’intention.
La liste de ces Etats est longue.'*

5.1.2 Les pays qui acceptent la pratique

Au Canada, en droit fédéral, la loi sur les PMA de
2004, a interdit et criminalisé les contrats de meres
porteuses avec rémunération, sans se prononcer sur les
contrats dits altruistes. Les tribunaux, dans les provinces
de common law ont ainsi, indirectement, reconnu la
validité de tels contrats.'” Il en est de méme aux Etats-
Unis, dans beaucoup d’Etats, comme nous venons de
le remarquer.

En Corée, il apparait que la pratique est courante
depuis des années.'® Dans un sondage réalisé en 2004
par un chercheur, plus de 80% des personnes interro-
gées sont toutefois hostiles a la pratique, qu’il s’agisse
de contrats rémunérés ou altruistes. Et pourtant, 66%
considerent qu’il faudrait élaborer des textes sur la
maternité pour autrui, 37% préférant le recours a une
mere porteuse, plutdt que I’adoption d’un enfant.

Le rapporteur mentionne la tendance des coréens a
éviter les proces et les tribunaux afin de régler par la
médiation les questions d’ordre familial et releve la
césure entre les spécialistes de droit de la famille qui
affirment la nullité des contrats de mere porteuse, et les
spécialistes du droit des contrats qui cherchent au con-
traire des moyens de valider ce type d’engagement.

En Irlande, il n’y a aucun texte, et il semble que la
pratique soit vue avec une certaine faveur.”” Les con-
flits éventuels seraient soumis aux juges qui statueraient
selon le bien étre des enfants.

A Taiwan, 1’Artificial Reproduction Act (ARA)
promulgué en 2007 n’a pas réglementé la gestation
pour autrui* pour plusieurs raisons explicitées dans le

16V, cette liste dans la note 15 du rapport de C. Spivcack
7Par ex., dans 1’Ontario, et la Colombie britannique.

'8 Rapport établi par D.-J. Park.

Rapport établi par Dr. M. Harding.

2 Rapport établi par S.-C.G. Kuo, qui a mis en annexe du rapport
le texte de 2007.
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rapport, et qui tiennent a la fois aux traditions familiales
et au débat entre féministes. Cette absence de régle-
mentation a semble-t-il favoris€ un marché potentiel
qui attire les sociétés étrangeres, en particulier thaflan-
daises, qui ont des filiales au Vietnam et au Cambodge
et recherchent des parents intéressés par le service de
meres porteuses. Un projet établi en 2009 propose un
texte sur les meres de substitution, assez restrictif
puisque seuls des couples mariés pourraient recourir
aux services d’une mere porteuse qui devrait étre de
nationalité taiwanaise, dgée de 20 ans au moins et
ayant déja eu des enfants.

De méme, la loi italienne de 2004 sur ’assistance a
la procréation et les embryons, finalement adoptée
apres quinze années de discussion, n’a pas abordé la
question de la gestation pour autrui, et le rapporteur
écrit dans la premiere phrase de son rapport que la pra-
tique est tolérée plutdt que permise.!

5.2  Les pays quirefusent la gestation

pour autrui

Certains pays ont 1égiféré pour interdire la maternité
pour autrui, le plus souvent lors de la mise en place de
textes sur les PMA, d’autres n’ont pas 1égiféré mais les
juges ont fondé I’interdiction sur les principes généraux
du droit des contrats.

A. Les pays qui ont élaboré des textes

1. En Allemagne,? il résulte a la fois de la loi sur
la protection de I’embryon et de la loi sur la
médiation en matiere d’adoption que la pratique
des meres porteuses est interdite. Aucune dis-
tinction n’est faite selon que la mere porteuse a
ou non fourni ses ovocytes pour la conception
de I’enfant. Le contrat de mere porteuse est nul
comme contraire aux bonnes meeurs et a I’ordre
public (art. 134 et 138 du BGB).

2. Au Canada, la loi fédérale sur la procréation
assistée de 2004 a interdit la rétribution a la fois
des meres porteuses et des intermédiaires et punit
le fait d’induire une femme de moins de 21 ans a
devenir mere porteuse, ce qui laisse, nous 1’avons
déjarelevé, le champ libre aux contrats altruistes.
De méme aux Etats-Unis dans certains Etats déja

2 Rapport établi par Antonello Miranda
2Rapport établi par A. Spickhoff.
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cités, des lois ont interdit les contrats rémunéreés,
ce qui laisse la place aux contrats dits altruistes.

En revanche, dans une section du Code civil
intitulée «De la filiation des enfants nés d’une
procréation assistée », le Québec déclare nul de
nullité absolue les contrats de mere porteuse,
qu’ils soient a titre onéreux ou gratuit.® Le rap-
porteur mentionne que méme sans texte spéci-
fique, la convention qui porte atteinte a la dignité
de la femme et de I’enfant aurait été interdite au
nom de ’ordre public. L’effet de I’article 541
du Code civil est d’empécher toute possibilité
de demander 1’exécution forcée d’un tel contrat
devant un tribunal. Il n’y a toutefois aucune
sanction civile ou pénale pour les intermédiaires.
De méme, le Code civil ne prévoit pas les
conséquences d’un contrat clandestin au regard
de I’établissement de la filiation de 1’enfant, la
filiation sera donc déterminée selon le droit
commun, et éventuellement par les regles de
I’adoption. De récentes décisions jurispruden-
tielles ont permis 1’adoption d’enfants issus de
la pratique de la maternité de substitution.

3. Au Danemark, la loi sur la procréation assistée
(Artificial Fertilisation Act de 2006) ne contient
pas de dispositions interdisant spécifiquement le
contrat de mere porteuse, mais contient plu-
sieurs dispositions qui conduisent a empécher
de tels arrangements.? Il en est de méme dans la
loi sur I’adoption de 2004.

4. En Espagne, I’article 10 de la loi 4/2006 sur les
PMA?Z énonce que le contrat de gestation pour
autrui est nul, et que la maternité est déterminée
par la naissance de 1’enfant.

5. 1l en est de méme en France.” Depuis, la loi
bioéthique n°94-653 du 29 juillet 1994, la nul-
lité du contrat figure dans le code civil a I’article
16-7, la réforme en 2006 des lois bioéthiques a
maintenu le texte.

6. 1l semble que Macao® ait également élaboré des
textes qui figurent dans le code civil interdisant

2 Art. 541: « Toute convention par laquelle une femme s’engage
a procréer et porter un enfant pour le compte d’autrui est nulle
d’une nullité absolue ».

2Rapport établi par Ph.D. J.R. Hermann.
ZRapport établi par M. Perez Monge.

2 Rapport établi par F. Monéger.
2"Rapport établi par P. Nunes Correia.
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ce type de contrat et prévoyant des sanctions
civiles (article 1726 du code civil).

7. Au Portugal,® I’article 8 de la loi sur les PMA
de 26 juillet 2006 interdit la gestation pour
autrui, que le contrat soit a titre gratuit ou a titre
onéreux, la mere étant toujours la femme qui
porte 1’enfant.

8. Enfin, la Serbie a également interdit le recours a
des meres porteuses, dans 1’article 56 d’une loi
de 20009 relative au traitement des infertilités et
a I’assistance a la procréation.”? Le rapporteur
se demande si une telle interdiction n’est pas
contraire a la Constitution serbe de 2006 qui
énonce dans son article 63, la liberté de pro-
créer.’® Est-ce que la liberté de procréer pour
une femme, peut aller jusqu’a lui permettre de
procréer pour un autre couple, telle est toutefois
la question qu’il faut se poser dans les cas des
maternités pour autrui.

B. D’autres pays n’ont pas élaboré de textes spéci-
fiques mais le principe de la nullité du contrat se
trouve dans le code civil
1. 11 en est par exemple ainsi en Argentine’:

I’article 242 du Code civil précise que la mater-
nité est établie par la preuve de la naissance et
I’article 953 définit I’objet des actes juridiques.
Un contrat qui porterait sur le corps humain,
puis sur I’enfant né, serait donc nul.

La jurisprudence francaise avait adopté la
méme approche, en se référant aux articles du
Code civil sur les obligations avant que le 1égis-
lateur intervienne en 1994.3

2. Tlen est de méme de la Pologne® ot il est admis
en doctrine que le contrat de mere porteuse
serait nul car contraire a I’ordre public en appli-
cation de ’article 58 §2 du Code civil polonais.

2 Rapport établi par G. de Oliveira.
»Rapport établi par Dr. O. Cvejic Jancic.

30« Toute personne doit librement décider si elle procrée ou
non».

31 Rapport établi par A. Belluscio.

32 Arrét d’ Assemblée pléniere du 31 mai 1991 qui a énoncé que
la convention par laquelle la femme s’engage, fit-ce a titre gra-
tuit, a concevoir un enfant pour I’abandonner & sa naissance con-
trevient tant au principe d’ordre public de I’indisponibilité du
corps humain qu’a celui de I’indisponibilité de 1’état des per-
sonnes. L’arrét vise les articles 6 (ordre public et bonnes mceurs)
et 1128 (choses dans le commerce) du Code civil.

33 Rapport établi par M. Nesterowicz.

F. Monéger

De plus I’article 61 de ce code énonce que la
mere est la femme qui donne naissance a
I’enfant, ce qui ne permettrait pas a la femme
qui a donné ses gametes de faire reconnaitre sa
maternité.

C. 1l est intéressant de comparer les différents droits
quant aux sanctions. Alors que certains ne prévoi-
ent que des sanctions civiles, la nullité du contrat et
I’impossibilité de le faire exécuter, ainsi le Québec,
Macao, la Norvege, d’autres y ajoutent des sanctions
pénales qui peuvent toucher a la fois les protago-
nistes (le couple d’intention et la mere porteuse) et
les intermédiaires. C’est par exemple le cas de la
France et de I’Espagne, dont les droits sur la ques-
tion paraissent trés proches, également de la
Norvege et du Portugal. En Allemagne, les sanc-
tions pénales ne concernent que les intermédiaires
et les médecins.

D. De plus, apres la naissance des enfants, les
approches jurisprudentielles sont également tres
différentes. Des juges, au nom de l’'intérét de
I’enfant, tentent de régler leur situation en recourant
a ’adoption: la femme qui a porté 1’enfant consen-
tant a son adoption au profit des parents d’intention.
Des exemples de ce type sont cités dans le rapport
allemand, canadien, hollandais et polonais. La
contribution belge mentionne un arrét tres récent
de la Cour d’appel de Liege du 6 septembre 2010
qui a accepté de reconnaitre les actes de naissance
d’un enfant né en Californie. Les parents d’intention
étaient deux hommes et la filiation paternelle a été
admise a I’égard de ’'un d’eux.

Il y a également beaucoup de jurisprudence citée
dans le rapport américain, puisque, en 1’absence de
dispositions légales, ce sont finalement les juges qui
vont régler le sort des contrats et répondre a la question
de savoir si la femme qui a accouché peut étre con-
trainte de laisser I’enfant aux parents d’intention et si
elle peut recevoir ou non une compensation financiere
pour la grossesse et la naissance. Le rapporteur fait état
de plusieurs théories utilisées par les juridictions
américaines pour répondre a ces questions: rechercher
I’intention des parties au moment du contrat, respecter
les termes du contrat, faire prévaloir la génétique,
faire prévaloir la gestation et enfin chercher I’intérét
supérieur de I’enfant.

Il y a au contraire des juges qui ont refusé le con-
tournement des regles mises en place par le 1égislateur.
Un jugement de la Cour de Québec (chambre de la
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jeunesse) du 6 janvier 2009** a «refusé d’entériner la
pratique qui consiste a manipuler la finalité des regles
du consentement spécial a 1’adoption pour contourner
les regles de filiation s’ appliquant aux contrats de mere
porteuse ». Deux autres jugements par la suite ont per-
mis I’adoption au nom du meilleur intérét de 1’enfant.

La jurisprudence francaise est aussi en ce sens. La
Cour de cassation a tres clairement énoncé que «la
maternité pour autrui, dont le caractere illicite se déduit
des principes généraux du Code civil et aujourd’hui
de son article 16-7, réalise un détournement de
’adoption »,** qui ne peut donc pas étre prononcée au
profit des parents d’intention. Seule la filiation pater-
nelle de I’enfant peut étre établie (lorsque le mari ou le
concubin a donné son sperme) mais ensuite 1’adoption
de I’enfant par son épouse ou compagne sera refusée,
meéme si elle est la mere génétique de I’enfant.

Une telle positon peut paraitre extrémement sévere
par rapport aux solutions jurisprudentielles exposées
dans les autres rapports.

5.3  LeTourisme Procreatif

Nous n’avons pas utilisé cette expression dans le ques-
tionnaire, mais le tourisme procréatif était indirecte-
ment visé€ dans la question relative aux meres porteuses
étrangeres et aux enfants qui naissent a 1’étranger.
Comme plusieurs rapporteurs 1’ont souligné, cette
question pose de délicats problemes de droit interna-
tional privé.*

Lorsque les Etats ont mis en place des textes inter-
disant et sanctionnant pénalement la maternité pour
autrui, la question se pose de savoir a quoi servent de
tels textes, s’il suffit pour les couples demandeurs, de
se rendre a I’étranger, dans un pays permissif pour
revenir avec un enfant dont ils demandent ensuite une
reconnaissance juridique.

Les pays qui ont légiféré ont d’ailleurs pris en
compte le phénomene, comme c’est le cas du droit grec
qui exige que la mere porteuse et la mere d’intention
soient toutes deux domicili€es en Grece, du droit israélien

34Cité dans la note (2) du rapport.
3 Cass. Civ. 1°* 9 déc. 2003.

36Problemes évoqués par exemple dans les rapports allemand,
canadien, espagnol, francais, hollandais, et trés développé dans
la contribution belge centrée sur les questions de droit interna-
tional privé.

m

qui pose les mémes exigences en limitant le champ
d’application des textes au territoire d’Israél. Dans la
proposition de loi déposée en France, devant le Sénat,
il est exigé de méme que le couple d’intention et la
mere porteuse, soient tous domiciliés en France.

Il est également certain que les pays qui acceptent
le recours a des meres porteuses, sont beaucoup plus
enclins a reconnaitre des situations créées a 1’étranger,
que ceux qui ’interdisent et qui invoquent alors leur
ordre public pour refuser I’établissement de la filiation
de I’enfant vis a vis des parents d’intention. De méme,
on ne peut s’empécher de constater que les pays de
common law, sont beaucoup plus « conciliants » que les
pays de droit civil, les juges appréciant, cas apres cas
la situation des enfants sans opposer a priori des princ-
ipes fondés sur I’ordre public et la fraude.

Le rapport anglais fait état d’une décision de 2008
ou un couple d’anglais était allé en Ukraine ou la ges-
tation pour autrui contre rémunération est permise.
Selon la loi anglaise, la mere porteuse était la mere,
alors qu’elle ne I’était pas en droit ukrainien. Le juge
Hedley de la High Court, prenant en considération
Iintérét de I’enfant décida, sur la demande des époux
commanditaires de prononcer un«parental order»a
leur profit, méme si, comme 1’a constaté le juge, I’ordre
public anglais est opposé a la commercialisation de la
gestation pour autrui.

En comparaison, la jurisprudence francaise, s’est
montrée dans I’ensemble tres stricte. Cette jurispru-
dence est exposée dans le rapport francais. Avant
comme apres la réforme de 1994, les juges ont refusé
le détournement des institutions et 1’adoption de 1’enfant
par la mere d’intention que celle-ci soit génitrice ou
non. Si la solution est certaine dans des hypotheses
internes, la question est en suspend devant la Cour de
cassation pour le cas d’enfants nés a I’ étranger selon le
droit étranger et ayant un acte d’état civil étranger. Un
pourvoi actuellement pendant concerne par exemple
un enfant né au Minnesota a la suite d’un contrat de
mere porteuse et adopté par un couple de Francais. La
cour d’appel de Paris a refusé la transcription de I’acte
de naissance de I’enfant sur les registres frangais au
nom de 1’ordre public international.’’

La méme cour d’appel a annulé la transcription sur
les registres d’état civil francais des actes de naissance
établis en Californie et qui désignent la mere d’intention,

¥ Cour d’appel de Paris, 26 févr.2009, 1¢© chambre C.
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comme mere des enfants (des jumelles). La cour
précise que «1’absence de transcription n’a pas pour
effet de priver les deux enfants de leur état civil
américain et de remettre en cause le lien de filiation
qui leur est reconnu a I’égard des époux M. par le droit
californien ».*

Le rapport espagnol fait état d’un cas similaire mais
qui concerne deux hommes mariés en Espagne et qui
ont eu recours aux services d’une mere porteuse en
Californie. Le droit espagnol, a la différence du droit
francais, permet que les couples de méme sexe adoptent
un enfant.* Le tribunal compétent en matiere d’état
civil a écarté I’article 10 de la loi espagnole qui interdit
le contrat de mere porteuse puisque I’enfant est né en
Californie et a permis la transcription des actes améric-
ains sur les actes d’état civil espagnol, invoquant
I’article 3—1 de la Convention de New York sur les
droits de I’enfant.*

Le rapporteur fait état des critiques a 1’encontre
d’une telle décision qui favorise une violation de
I’article 10, il suffit en effet d’aller en Californie, ou
dans n’importe quel pays qui accepte la maternité pour
autrui pour contourner I’interdiction du droit espagnol.

De méme, le rapport canadien cite une décision
d’aotit 2009 de la chambre d’adoption du Québec qui
concerne également un enfant né en Californie. Dans
cette affaire, un couple gay a contracté avec une agence
californienne pour retenir les services d’une mere por-
teuse qui a été inséminée avec le sperme d’un des hom-
mes du couple. Elle a accouché au Québec. Le juge
constate que de telles conventions sont légales en
Californie. Ensuite, le nom de la mere porteuse appa-
rait dans le certificat de naissance québécois de I’enfant.
Les parties n’ont pas essayé de camoufler leur projet.
Enfin, le meilleur intérét de ’enfant dicte la voie a
suivre au juge: les circonstances de naissance de
I’enfant ne peuvent étre sources de discrimination (art.
523 C.c.Q.). Le juge considere que si le législateur
avait voulu interdire le présent projet parental (un couple

3Cour d’appel de Paris, 18 mars 2010, 1°* chambre pole 1. La
Cour de cassation a rejeté les pourvois dans des arréts du 6 avril
2011. Elle considere que la cour d’appel avait, a bon droit, refusé
de transcrire sur les registres francais des actes d’état-civil
étrangers établis a la suite de gestation pour autrui.

¥Le droit frangais ouvre I’adoption aux couples mariés et aux
personnes seules, mariées ou non.

“General Directorate for Registries and Public Notaries,
Resolution of the 18th of February, 2009.
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gay qui fait affaire avec une mere porteuse), il I’aurait
clairement exprimé puisqu’il permet a des couples de
méme sexe d’adopter (art. 539.1 et 578.1 C.c.Q.).

54 Les projets en cours

Nous avions posé cette derniere question afin de voir la
tendance des législations: vers la légalisation, vers
I’interdiction ?

Les réponses sont assez décevantes. Comme nous
I’avons relevé, les dispositions sur la maternité pour
autrui, qu’il s’agisse de prohibition, ou d’acceptation,
figurent dans les 1égislations sur les PMA, ce sont des
textes récents qui viennent d’étre élaborés.

La question est actuellement posée en France ou
une réforme des lois bioéthiques de 2006, est en cours.
Alors qu’une commission mise en place par le Sénat
proposait de 1égiférer et d’accepter dans des conditions
tres limitées le contrat de mere porteuse, toutes les
autres instances sont d’une opinion contraire, en par-
ticulier le Conseil d’Etat. La loi du 11 mars 2011 a
maintenu I’interdiction de la gestation pour autrui.

Le rapporteur taiwanais fait état d’un projet en 2009
de réglementation de la maternité pour autrui. Le pro-
jet pose des conditions tres restrictives, a la fois pour la
femme qui porte 1’enfant et pour les couples demand-
eurs. Le rapporteur doute qu’'un tel texte puisse €tre
adopté avant longtemps.

Quelle conclusion en tirer ?

Aucun des rapports recus n’a présenté une législa-
tion treés libérale de la gestation pour autrui. Nous
n’avons pas eu de rapport venant d’Inde ou d’Ukraine,
qui semblent étre aujourd’hui deux des pays ol un
marché des meres porteuses est organisé, avec des
agences faisant de la publicité sur internet. Tous les
textes présentés dans ces rapports apparaissent tres
restrictifs. Ils entourent la gestation pour autrui de con-
ditions extrémement strictes, tant du coté de la femme
qui va porter I’enfant, que de celui des parents d’intention,
il est en par exemple ainsi en Isra€l, dernier rapport
que nous ayons recu. Nous avons donc une vue assez
partielle des choses, des législations tres restrictives
qui donnent le plus souvent la préférence a la femme
qui a porté I’enfant et qui ne peut pas recevoir de rému-
nération, ou les parents d’intention doivent étre des
couples hétérosexuels. De telles 1égislations ne vont
pas empécher, dans les pays qui les mettent en place, le
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tourisme procréatif, et les juges continueront a étre
confrontés a la situation de ces enfants nés«hors
normes », mais nés quand méme.

Peut-on admettre un « marché » des meres porteuses
et des enfants ? Jusqu’ou peut aller le désir d’enfant ?
La gestation pour autrui peut-elle étre une technique
de procréation médicalement assistée comme une
autre, alors qu’une femme participe directement a la
procréation ? Une législation prohibitive peut-elle
avoir un impact sur la pratique des meres porteuses ?
Autant de questions auxquelles il est tres difficile de
répondre.

Annexe

Questionnaire pour la gestation
pour autrui

I. Est-ce que le droit de votre pays accepte la ges-
tation pour autrui?
II. Sila réponse est affirmative, pourriez-vous me
préciser le régime juridique:
1. Est-ce que la gestation pour autrui est réalisée
sous le contrdle d’un juge?
2. Est-ce purement contractuel, contrat passé
entre la mere porteuse et les parents?
3. Quels sont les droits de la femme qui porte
I’enfant?
4. Quelle est la filiation de 1’enfant:
Est-ce que cet enfant a une mere (celle qui I’a
porté ou celle qui a passé le contrat avec la
mere porteuse) ou plusieurs meres (la femme
qui a donné ses ovocytes, celle qui a porté
I’enfant, celle qui a passé le contrat?)
Est-ce que I’enfant fait 1’objet d’une adoption?
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5. Est-ce que la situation juridique est la méme
lorsque la mere qui porte 1I’enfant est étrangere
et que I’enfant nait a 1’étranger?

III. Si la réponse est négative, votre droit a-t-il
prévu des sanctions spécifiques?

1. Sanctions civiles?

2. Sanctions pénales

IV. Est-ce que le droit de votre pays est en voie
d’évolution?

Quels sont les projets en cours?

Maternity for another

I. Does the Law of your country accept Maternity
for another?
II. If the answer is yes, what is the legal
situation?

1. Is Maternity for another under the control of a
judge?

2. Is it purely contractual?

3. What are the rights of the woman who carries
the child?

4. What is the filiation of the baby?

Who is the mother?
Does the infant have one or several mothers?
Is he adopted?

5. Is the situation the same when the carrying
mother is a foreign person, or when the baby is
born outside the Country?

III. If the answer is no, are they any sanctions?

1. Civil sanctions?

2. Criminal sanctions?

IV. Is your Law about to change?
In which way?



Same Sex Marriage'

Macarena Saez

Same sex cohabitation is banned or unrecognized in
most of the world.? Forty years ago, same sex couples
were not legally accepted in any country. In the last
30 years, however, around 20% of countries have
granted some rights to same sex couples, making them
visible to society. While there are still countries that
criminalize sexual relations among two consenting
adults of the same sex,* other countries are allowing
same sex couples to marry and form a family. Between
those two poles, many countries have moved or are
moving from total rejection of same sex relationships
to acceptance of some sort. Countries that have decrim-
inalized sexual relations between individuals of the same

! This article was originally published in the American University
Journal of Gender, Social Policy & the Law. Macarena Saez,
General Report: Same-Sex Marriage, Same-Sex Cohabitation,
and Same-Sex Families Around the World: Why “Same” is so
Different, 19 Am. U. J. Gender Soc. Pol’y & L. 1 (2011).

2This report is based on national reports submitted for the fol-
lowing countries: Australia, Austria, Belgium, Canada,
Colombia, Croatia, Czech Republic, Denmark, France, Germany,
Greece, Hungary, Ireland, Israel, Italy, Japan, New Zealand,
Norway, Portugal, Romania, South Africa, Spain, Switzerland,
Turkey, United Kingdom, United States, and Uruguay.

3 The world was reminded again of this disparity after a gay
couple in Malawi was sentenced to 14 years of prison for sod-
omy and indecency. Malawi’s President Bingu wa Mutharika
issued a pardon to the couple after a visit of UN President Ban
Kimoon but made clear that he condemned the couple’s behav-
ior. See Barry Bearak, Malawi President Pardons Gay Couple
(NewYork: Times, May 29, 2010), at http://www.nytimes.
com/2010/05/30/world/africa/30malawi.html (last visited June
25,2010).
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sex have shortly thereafter seen a rise in the public
debate about formal recognition of same sex couples.
At the center of this debate is the role of marriage.
While some scholars claim that marriage is essentially
heterosexual and the basis for societal structure, others
consider the exclusion of same sex couples from mar-
riage unfair discrimination. Both positions are repre-
sented in the reports received for this Congress.

6.1 There Are Marriages and There

Are Same Sex Marriages

All legally sophisticated societies have regulated
cohabitation. It has not been individuals themselves
who have restricted their sexual encounters, but each
community has restricted the types of relationships
publicly accepted. Although modern legal systems
have functioned on the basis of a separation between a
public and a private realm, the way that the private
realm has been shaped has been an entirely public
affair. Countries not only have traditionally determined
a set of legally valuable relationships, but they have
also defined duties and rights for each party within a
relationship. In this context, the paradigm of the legally
valued relationship has been marriage.

Marriage may not mean the same thing in every
country but there is a general understanding that cer-
tain features are present when we meet a married cou-
ple. Generally, it means that the couple went through
some formal recognition of their relationship in a par-
ticular country and that their union produces legal
effects in that country. There is, foremost, an assump-
tion that spouses are legally recognized as family. Most
likely, the couple’s offspring is legally accepted as
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their own in the country where their union was
registered and the couple has rights and obligations
towards those children. When one meets a married
couple it is safe to assume that some inheritance rights
are also recognized. Until recently it was also assumed
that marriage required one man and one or more
women.* In the last 30 years, however, diversity of sex
in marriage has become a contested issue.

The Netherlands was the first country to redefine
marriage as a union of two individuals regardless of
their sex. Instead of enacting a specific statute for same
sex marriage, in 2001 the Netherlands amended the
rules of marriage in their Civil Code stating that mar-
riage could be contracted by two persons of different
sex or of the same sex.” With this change, and other
later changes, most rules on marriage apply equally to
both opposite and same sex marriages.

Originally, however, there were differences between
same and opposite sex marriage. Mainly, same sex
couples did not have access to international adoptions.
The Netherlands, however, amended its statutes in
2005 allowing same sex couples to adopt both locally
and internationally.® Despite this equality of treatment,
it would not be accurate to say that same sex couples
can exercise their right to international adoptions just
as heterosexual Dutch married couples do. There are
still many countries that restrict adoption of their
national children to heterosexual couples or single
individuals, reducing the pool of countries from which
same sex couples can look for adoption.”

A second difference referred to the marital pre-
sumption of paternity within marriage. In the case of
same sex couples, no presumption can be made since it

“Polygamy is rejected in many Western world countries and it
triggers harsh criticism. Its opponents, however, do not take the
position that polygamy is not marriage. The rejection comes out
of equality concerns or incompatibility with a liberal state,
among others. Adrienne D. Davis, Regulating Polygamy:
Intimacy, Default Rules, and Bargaining for Equality, 110
Colulm. L. Rev. 1955 (2010).

3Nancy G. Maxwell, “Opening Civil Marriage to Same-Gender
Couples: A Netherlands-United States Comparison,” 18 Az. J.
Int’l & Comp. L. 141 (2001).

¢ Jan Curry-Sumner, All’s well that ends registered? The
Substantive and Private International Law Aspects of Non-
Marital Registered Relationships in Europe, European Family
Law Series vol. 11 (Antwerp: Intersentia, 2003), 145-147.
"Denis Clifford, Frederick Hertz, and Emily Doskow, A Legal
Guide for Lesbian & Gay Couples, 15th ed. (Reading: Addison-
Wesley, 2010), 113.
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is biologically impossible for the partner of the same sex
to be the biological parent of her spouse’s child. Dutch
legislation expressly established that the presumption of
paternity did not operate in the case of same sex cou-
ples.® Although biologically correct, this exclusion
meant that the only possibility of bi-parentage in the
case of same sex marriages was through stepchild adop-
tion. The Netherlands eventually changed its regulation
in 2001.° The female spouse of a woman who gives birth
to a child is recognized as the parent of that child, as
long as there is no recognizable father, as it would be in
the case of a sperm donor. This option, however, is not
open to male partners who can only become parents of
the same child through step child or joint adoption.”
This is the only differential treatment in the
Netherlands between same and opposite sex married
couples. All couples can also opt for a registered part-
nership and a married couple can decide to switch their
relation to a registered partnership and vice versa.!!
Belgium'? became the second country to open mar-
riage to same sex couples in June 2002. Professors
Swennen and Leleu explain that the expansion of mar-
riage to same sex couples was controversial and that
there was great debate on the issue. The main argu-
ment against the expansion of marriage to same sex
couples during the discussion of the bill was based on
the interest of the State in protecting procreation, a fea-
ture exclusive to heterosexual marriages.'* The central
idea was that heterosexual marriage was worthy of
special protection because of a natural link to procre-
ation that same sex unions lacked. The compromise at

8 Katharina Boele-Woelki, “Registered Partnership and Same-
Sex Marriage in The Netherlands,” in Legal Recognition of Same
Sex Couples in Europe, ed. Katharina Boele-Woelki and
Angelika Fuchs, 44 (2003).

® Kees Waaldijk, Others May Follow: The Introduction of
Marriage, Quasi-Marriage, and Semi-Marriage for Same-Sex
Couples in European Countries, 38 New Eng. L. Rev 549, 576
(2004).

]d.

"'Wendy W. Schrama, Registered Partnership in the Netherlands,
13 Int’l J. L. Pol’y & Fam. 322 (1999); see also Holland South
Local Reference Information, ‘“Same-sex Marriage and
Registered Partnerships in the Netherlands,” available at http://
hollandsouth.angloinfo.com/countries/holland/gaymarriage.asp
(last visited November. 17, 2010).

12 Frederik Swennen & Yves-Henri Leleu, National Report:
Belgium, 19 Am. U. J. Gender Soc. Pol’y & L. 57 (2011) [here-
inafter Belgium Report].

B1d. at 66.
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the end was to open marriage to same sex couples but
deprive it of affiliation effects, including adoption.!*
Advocates of same sex marriage may have been happy
to see that marriage was open to same sex couples, but
the new regulation was far from reaching equality
between opposite and same sex couples. Some schol-
ars described it as an “amputated marriage.”!3

In 2005 Belgium amended its laws to allow adop-
tion by same sex married couples.'® However, the pre-
sumption of paternity that the legal system grants to
husbands is still not available to same sex married cou-
ples. Since surrogacy is not allowed in Belgium, same
sex couples can only become parents through adop-
tion."” Thus, the lack of automatic parental recognition
for same sex couples remains the only difference
between opposite and same sex marriage.

In 2005 Spain'® became the third country to amend
its legislation and open marriage to same sex couples.'
Law 13/2005 amended the Spanish Civil Code to
include in the definition of marriage that this was a
union between two people of undefined sex.?® The jus-
tification of the Act was grounded in the right to free
development of personality and equality based on arti-
cle 32 of the Spanish Constitution that states that men
and women have the right to enter into marriage with
full legal equality.”!

Professors Martinez de Aguirre and De Pablo
Contreras disagree with the direction taken by the
Spanish legislature and argue that same sex marriage
may be unconstitutional. They consider that a correct
interpretation of Article 32 of the Spanish Constitution
should not lead to the recognition of same sex marriage.?

“41d. at 67.

51d. at 65, 70.

°1d. at 78.

17 Professor Swennen explained to me that surrogacy was per-
formed in Belgian hospitals, though there was no current regula-
tion on this matter. Furthermore, some judges may not allow
adoption of children born from a surrogate mother and interna-
tional surrogacy is illegal.

18Carlos Martinez de Aguirre Aldaz & Pedro de Pablo Contreras,
National Report: Spain, 19 Am. U. J. Gender Soc. Pol'y & L.
289 (2011) [hereinafter Spain Report].

“Law 13/2005, (Spain) (B.O.E., 2005, 157), available at http://
www.boe.es/boe/dias/2005/07/02/pdfs/A23632-23634.pdf. (last
visited June 25, 2010).

2 Spain Report, supra note 18, at 291.

2d.

2]d. at 292.

17

Among other arguments, they claim that a grammatical
interpretation of this article depends on the Dictionary
of the Spanish Royal Academy’s definition of mar-
riage as a long term union between a man and a
woman.” The word “marriage”, therefore, requires the
presence of both sexes. Thus a same sex marriage
would be a contradiction in terms. Professors Martinez
de Aguirre and De Pablo Contreras argue that because
the social importance of marriage derives from its het-
erosexual nature and its link to the procreation of new
citizens, same sex unions could not have the same
social meaning because they would be structurally
incapable of reproduction.?* In their opinion, the
Spanish legislature has changed the constitutional
meaning of marriage by changing the core of the con-
cept of marriage. This argument was also used in 2005
to challenge the Act before the Constitutional
Tribunal.”® The decision of this action is still pending.
Part IIT will discuss these arguments in more detail.

Spanish law grants full equality to same sex cou-
ples, including adoption without restrictions. In this
sense, it goes further than the Dutch and Belgian laws.
However, it also maintained the rules on paternity pre-
sumptions of the Civil Code. Thus, bi-parentage within
same sex marriage can only be achieved through
adoption.

Spanish law does not establish rules on marriage of
a Spanish citizen with a foreign citizen. The interpreta-
tion has been, however, that a Spaniard can marry a
foreigner of the same sex even if the partner’s country
does not recognize same sex marriage.?

Almost at the same time as Spain, Canada®’ opened
marriage to same sex couples. The Civil Marriage Act,
enacted by Federal Parliament, modified the common
law definition of marriage by stating that “marriage,
for civil purposes, is the lawful union of two persons to

21d. at 294.
*#1d. at 295.

% For an account by the Spanish press, see Reuters, El PP pre-
senta recurso de inconstitucionalidad contra bodas gays, Sep.
30,2005, at http://www.20minutos.es/noticia/52467/0/ESPANA/
GAYS/RECURSOYV. The constitutionality claim can be found at
http://www.felgtb.org/files/docs/7cef87591594.pdf (last visited
June 27, 2010) (Spain).

2 See Maria Angeles Rodriguez Vésquez, “Los matrimonios
entre personas del mismo sexo en el derecho internacional pri-
vado espafiol,” Boletin Mexicano de Derecho Comparado
[B.M.D.CJ] 41 (2008): 194 (Mex.).

»"Marie-France Bureau, National Report: Canada, 19 Am. U. J.
Gender Soc. Pol’y & L. 85 (2011) [hereinafter Canada Report].
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the exclusion of all others.”® Professor Bureau states
in her report that the pathway to same sex marriage
began in the nineties, with several provinces granting
rights to same sex couples that only married couples
enjoyed before.”” The Federal Parliament also took
measures aimed at insuring equality for same-sex
couples. As an example, Professor Bureau cites the
Loi visant a moderniser le régime d’avantages et
d’obligations dans les Lois du Canada, enacted in
2000.%* This law amended 68 provisions to insure a
uniform application of federal laws to unmarried same
sex and opposite sex couples.’!

Canada seems to have achieved complete equality
between same sex and opposite sex marriages. Same
sex couples can adopt just as opposite sex couples can.
Regarding the paternity presumption within same sex
marriage, the rules vary from province to province.** In
Quebec, however, marriage entails a presumption of
paternity that applies both to fathers and to the partner
of the woman who gives birth.*

There is one restriction applicable to same-sex mar-
riage that relates to freedom of religion. According to
article 3 of the Civil Marriage Act, officials of reli-
gious groups can refuse to perform marriages that are
not in accordance with their religious beliefs. In some
provinces this prerogative has been utilized, albeit
unsuccessfully, to give civil servants the right to refuse
celebrating a civil marriage when it goes against their
religious beliefs.*

South Africa® is an interesting case of legal reform
triggered by courts. The Marriage Act of 1961 defined
marriage as a union between a man and a woman, but

2 Lois Sur le Mariage Civil [Law on Civil Marriage], R.S.C., ch.
33, Article 2 (2005) (Can.) (“Le mariage est, sur le plan civil,
I’union légitime de deux personnes, a I’exclusion de toute autre
personne.”), available at http://www.canlii.org/fr/ca/legis/lois/
1c-2005-c-33/derniere/lc-2005-c-33.html (last visited October
22,2010).

¥ Canada Report, supra note 27, at 88.

01d. at 89.

3Ud.

32The Greenwood Encyclopedia of LGBT Issues Worldwide 60
(Chuck Stewart ed., Greenwood Press 2010).

31d.; see also Robert Leckey, ‘Where the Parents are of the
Same Sex’: Quebec’s Reforms to Filiation, 23 Int’1J. L. Pol'y &
Fam. 62, 66 (2009).

3 Canada Report, supra note 27, at 91.

3 Francois du Toit, National Report: South Africa, 19 Am. U. J.
Gender Soc. Pol'y & L. 277 (2011) [hereinafter South Africa
Report].
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in 2005 the Constitutional Court gave the legislature a

year to amend the Marriage Act to include same sex

marriage.*® The reasoning was based on the values of
human dignity, equality and freedom.’” Parliament

consequently enacted the Civil Union Act 17 of 2006.3

Article 1 of the Act states that “unless the context oth-

erwise indicates, ‘civil union’ means the voluntary

union of two persons who are both 18 years of age or
older, which is solemnised and registered by way of
either a marriage or a civil partnership, in accordance
with the procedures prescribed in this Act, to the exclu-

sion, while it lasts, of all others.” *

Instead of amending the Marriage Act, South Africa
opted for the creation of a new set of rules through the
Civil Union Act. There are four statutes in South Africa
that regulate unions: The Marriage Act, the Customary
Marriages Act 120 of 1998, the Civil Union Act, and
the Recognition of Customary Marriages Act.*
Accordingly, couples have several options for civil
recognition of cohabitation:

1. Marriage according to the Marriage Act for hetero-
sexual couples.

2. Marriage for same and opposite sex couples accord-
ing to the Civil Union Act.

3. Civil Partnership for same and opposite sex couples
according to the Civil Union Act.

4. Marriage in accordance with the customs and
usages traditionally observed among the indigenous
African peoples of South Africa, as regulated by the
Recognition of Customary Marriages Act.

It is interesting that the political compromise
between opposing views on the topic of same sex mar-
riage has led South Africa to an array of alternatives,
all of which seem to have the same effects. The same
rights and duties, including the right to stepchild adop-
tion and adoption in general, apply to married couples
under the Marriage Act, married couples under the

% Fourie and Bonthuys v. Minister of Home Affairs, 2006 (3)
BCLR 355 (CC) (S. Afr.), available at http://www.saflii.org/za/
cases/ZACC/2005/19.pdf (last visited October 22, 2010).

Id. at 47.

3 Civil Union Act of 2006, BSRSA (S. Afr.), available at http://
www.info.gov.za/view/DownloadFileAction?id=67843 (last
visited June 28, 2010).

¥Id. at art. 1.
“ South Africa Report, supra note 35, at 281.
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Civil Union Act, and registered unions under the Civil
Union Act.*!

Similar to Canada, the Civil Union Act allowed reli-
gious denominations to request their designated mar-
riage officers to be exempt for conscientious reasons
from registering civil unions of same sex couples.*

With regards to parenting, the rules on parental
responsibilities are established in the Children’s Act
38, 2005. According to this regulation it is possible for
the spouse of the biological parent to enter into an
agreement by which he or she assumes parental respon-
sibilities of the child.* The rules apply equally to same
sex and opposite sex couples.

Similar to South Africa, when Norway* amended
its Marriage Act in 2008 to state that “two persons of
opposite sex or of the same sex may contract mar-
riage,”® it authorized “marriage solemnizers” to refuse
to celebrate a marriage. Clerical solemnizers can refuse
to solemnize a marriage if one of the parties is divorced
and the previous spouse is still living or if the parties to
the marriage are of the same sex.*® As explained above,
this was also the model for Canada and South Africa.
This is the only difference between same and opposite
sex marriage in Norway. Thus, the spouse of a woman
giving birth obtains parental rights over the spouse’s
biological child at the moment of birth.

In 2009, Sweden amended its regulation and opened
marriage to same sex couples.’ Adoption was already
permitted to same sex couples under a civil registered
partnership.*® A distinctive feature of the Swedish
experience is that the Swedish church was in favor of
the expansion of marriage. In most countries religious

“]1d. at 285.

“2Civil Union Act of 2006 at art. 6.

“South Africa Report, supra note 35, at 285.

4 Torstein Frantzen, National Report: Norway, 19 Am. U. J.
Gender Soc. Pol’y & L. 273 (2011) [hereinafter Norway Report].
Marriage Act, § 1 (Nor.) translated in http://www.regjeringen.
no/en/doc/Laws/Acts/the-marriage-act.html?id=448401  (last
visited October 22, 2010).

“Norway Report, supra note 44, at 274 (citing Marriage Act § 13).
47 Ministry of Justice (Swed.), Fact Sheet, Gender Neutral
Marriage and Marriage Ceremonies, May 2009, available at
http://www.sweden.gov.se/content/1/c6/12/55/84/ff702ala.pdf
(last visited November 10, 2010).

“Yvonne C. L. Lee, “Don’t Ever Take a Fence Down Until You
Know the Reason It Was Put up” — Singapore Communitarianism
and the Case for Conserving 377A,” Singapore Journal of Legal
Studies 347 n. 161 (2008) (Sing.).
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denominations have been a strong opposition to same
sex marriage.*

Portugal,®® Iceland,’! and Argentina®® are the last
three countries allowing same sex marriage by passing
laws in 2010.

Paragraph 1 of Article 36 of the Portuguese
Constitution states that all persons have the right to
form a family and marry in conditions of full equality.*
The second paragraph states that the law will deter-
mine the requirements and effects of marriage.** These
paragraphs were the grounds for a constitutional chal-
lenge of the definition of marriage set out by the
Portuguese Civil Code. In a case in 2007 presented by
two women whose marriage license was denied, the
Constitutional Court affirmed that prohibition of same
sex marriage was not unconstitutional but that neither
was same sex marriage.> The court left the legislature
to regulate this matter.”® Three years after this deci-
sion, the Portuguese Congress passed Law 9 of 2010,
redefining marriage as a contract between two people
that intend to form a family through a community of

“For media coverage of the Swedish church support of religious
same sex marriage, see Same sex marriage suggested by board
of Church of Sweden, Stockholm News (Swed.), June 13,
2009, available at http://www.stockholmnews.com/more.
aspx?NID=3407 (last visited October 22, 2010).

% The Report on Portugal was prepared by Professor Jorge
Duarte Pinheiro [hereinafter Portugal Report].

'In June 10, 2010, the Icelandic Parliament unanimously
approved a law that allows marriage between same sex partners.
See Michelle Garcia, Iceland Legalizes Gay Marriage, available
at  http://www.advocate.com/News/Daily_News/2010/06/11/
Iceland_Legalizes_Gay_Marriage/ (last visited October 22,
2010).

320n July 10, 2010, the Senate approved the bill with amend-
ments to the Argentina Civil Code to redefine marriage as a
union between two individuals, regardless of their sex. See Juan
Forero, Gay rights activists celebrate Argentine vote for same-
sex marriage, Washington Post, July 16, 2010, available at http://
www.washingtonpost.com/wp-dyn/content/article/2010/07/15/
AR2010071501119.html (last visited October 22, 2010).

3 Portugal Report, supra note 50, at 2; see also VII Revisdo
Constitucional [Seventh Revised Constitution] art. 36 (2005),
available at http://www.parlamento.pt/Legislacao/Paginas/
ConstituicaoRepublicaPortuguesa.aspx (last visited October 22,
2010).

*1d.

3 Acérdao No. 359/2009, Tribunal Constitucional [Constitutional
Court], available at http://www.tribunalconstitucional.pt/tc/
acordaos/20090359.html (last visited October 22, 2010).

*Id.
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http://www.tribunalconstitucional.pt/tc/acordaos/20090359.html
http://www.tribunalconstitucional.pt/tc/acordaos/20090359.html
http://www.regjeringen.no/en/doc/Laws/Acts/the-marriage-act.html?id=448401
http://www.regjeringen.no/en/doc/Laws/Acts/the-marriage-act.html?id=448401
http://www.sweden.gov.se/content/1/c6/12/55/84/ff702a1a.pdf
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life.””Under the new statute all references to husband
or wife became applicable to spouses in a gender neu-
tral voice.”® The Portuguese legislature followed the
original model of the Netherlands and Belgium allow-
ing adoption to married couples of different sex only.”

Recently, Argentina became the first Latin American
country to allow same sex marriage. Article 42 of the
new Statute states:

All references to the institution of marriage established in
our legal system will be understood to apply to marriages
between two people of the same sex as well as two people
of different sex. Members of families from a marriage of
two people of the same sex, as well as those of a marriage
by two people of different sex will have the same rights
and obligations. No regulation of the Argentine legal sys-
tem shall be interpreted or applied in a way that may
limit, restrict, exclude or suppress the exercise or enjoy-
ment of the same rights and obligations to marriages
formed by two people of the same sex as well as the one
formed by two people of different sex.®

In addition to the countries already mentioned, there
are countries with federal systems where the regulation
of families is a state or provincial matter. Mexico and
the United States®! are notably in this position because

37 Portugal Report, supra note 50, at 3; see also Didrio da
Reptblica, 1* Série A — N 105-31 de Maio de 2010, Pagina
1853. Lein. 9/2010, art. 2 (““...Casamento € o contrato celebrado
entre duas pessoas que pretendem constituir familia mediante
uma plena comunh@o de vida, nos termos das disposigdes
deste C6digo.”), available at http://www.pgdlisboa.pt/pgdl/leis/
lei_mostra_articulado.php?nid=1249&tabela=leis (last visited
November 8, 2010).

*Didrio da Republica, 1* Série A — N 105-31 de Maio de 2010,
Pégina 1853. Lei n. 9/2010, art. 2.

¥ Lei N 9/2010 art. 3 (Port.), available at http://dre.pt/pdfgra-
tis/2010/05/10500.pdf (last visited October 22, 2010).

“Unofficial translation by the author. The original text in Spanish
states: “Art. 42. Aplicacién. Todas las referencias a la institucion
del matrimonio que contiene nuestro ordenamiento juridico se
entenderdn aplicables tanto al matrimonio constituido por dos
personas del mismo sexo como al constituido por dos personas
de distinto sexo. Los integrantes de las familias cuyo origen sea
un matrimonio constituido por dos personas del mismo sexo, asi
como un matrimonio constituido por dos personas de distinto
sexo, tendran los mismos derechos y obligaciones. Ninguna
norma del ordenamiento juridico argentino podra ser interpre-
tada ni aplicada en el sentido de limitar, restringir, excluir o
suprimir el ejercicio o goce de los mismos derechos y obliga-
ciones, tanto al matrimonio constituido por personas del mismo
sexo como al formado por dos personas de distinto sexo” avail-
able at http://www.infobae.com/download/55/0345567.pdf.

' Report on the United States prepared by Professor David M.
Meyer.

parts of their territory have redefined marriage to
include same sex couples. The debate over same sex
marriage in the United States has been intense both at
the legislative and adjudicative level. In his report,
Professor Meyer gives an account of how Hawaii started
a trend of political and legal fights that is far from being
over.”? This discussion repeated in many states and it
reached the federal government with the passing of
the Defense Marriage Act (DOMA).®* Currently,
Connecticut, lowa, Massachusetts, New Hampshire,
Vermont, and the District of Columbia issue marriage
licenses to same sex couples. % Also, New York, Rhode
Island, California and Maryland recognize as valid
same sex marriages performed in other jurisdictions.%
In all of them, marriage is treated as a neutral institution
where no differences are made between same sex and
opposite sex marriages. The only difference of treat-
ment has been reported in Iowa, where hospital staff
refused to include in the birth certificate of a child the
female spouse of the biological mother. As of November
2011, a law suit is pending on this issue.®

Although states may have autonomy to define mar-
riage, the federal benefits granted to married couples
are too numerous for marriage to be considered an
exclusively state matter.” The lack of federal recogni-
tion of same sex marriage, therefore, has an impact on
the daily lives of same sex couples. There have been
several challenges to DOMA. The latest decisions are

21d. at 6.

% Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419
(1996).

®For a detailed account of the current legislation in each state of
the United States, see Sonia Bychkov Green, Currency of Love:
Customary International Law and the Battle for Same-Sex
Marriage in the United States, Appendix I (The John Marshall
Law School, Working Paper Series, March 1, 2010), available at
http://ssrn.com/abstract=1562234.

SId.

% Lynda Waddington, Same-sex couple sues state for right to
appear on daughter’s birth certificate, May 13, 2010, http://
iowaindependent.com/33946/same-sex-couple-sues-state-for-
right-to-appear-on-daughters-birth-certificate ~ (last  visited
October 22, 2010).

® In the U.S. there are more than one thousand benefits
granted by the federal government to married couples.
Additional State benefits vary and extend the difference of
treatment. See Barbara J. Cox, “The Little Project” From
Alternative Families to Domestic Partnerships to Same-Sex
Marriage, 15 Wis. Women’s L. J. 90 (2000) (citing Office of
the General Counsel, General Accounting Office, Report to


http://ssrn.com/abstract=1562234
http://iowaindependent.com/33946/same-sex-couple-sues-state-for-right-to-appear-on-daughters-birth-certificate
http://iowaindependent.com/33946/same-sex-couple-sues-state-for-right-to-appear-on-daughters-birth-certificate
http://iowaindependent.com/33946/same-sex-couple-sues-state-for-right-to-appear-on-daughters-birth-certificate
http://www.pgdlisboa.pt/pgdl/leis/lei_mostra_articulado.php?nid=1249&tabela=leis
http://www.pgdlisboa.pt/pgdl/leis/lei_mostra_articulado.php?nid=1249&tabela=leis
http://dre.pt/pdfgratis/2010/05/10500.pdf
http://dre.pt/pdfgratis/2010/05/10500.pdf
http://www.infobae.com/download/55/0345567.pdf
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from July 8, 2010 by a U.S. District Judge in
Massachusetts. In Massachusetts v. U.S. Department
of Health Human Services and Gill v. Office of
Personnel Management, Judge Touro ruled that impor-
tant parts of the DOMA were unconstitutional for
violating equal protection principles:

In the wake of DOMA, it is only sexual orientation that
differentiates a married couple entitled to federal mar-
riage-based benefits from one not so entitled. And this
court can conceive of no way in which such a difference
might be relevant to the provision of the benefits at issue.
By premising eligibility for these benefits on marital sta-
tus in the first instance, the federal government signals to
this court that the relevant distinction to be drawn is
between married individuals and unmarried individuals.
To further divide the class of married individuals into
those with spouses of the same sex and those with spouses
of the opposite sex is to create a distinction without
meaning. And where, as here, ‘there is no reason to
believe that the disadvantaged class is different, in rele-
vant respects’ [citing Romer, 571 U.S. at 635] from a
similarly situated class, this court may conclude that it is
only irrational prejudice that motivates the challenged
classification. As irrational prejudice plainly never con-
stitutes a legitimate government interest, this court must
hold that Sect. 3 of DOMA as applied to Plaintiffs vio-
lates the equal protection principles embodied in the Fifth
Amendment to the United States Constitution.®®

Also, in September of 2009 members of the House
of Representatives introduced the Respect for Marriage
Act to repeal the Defense of Marriage Act.® As of
November 2011, the bill is still under consideration.

The Federal District of Mexico passed a law in
December of 2009 amending its State Civil Code.
Marriage is now a union between two individuals and
all rights and obligations recognized to married couples
apply to same sex married couples.”” The amendment

the Honorable Henry J. Hyde, Chairman, Committee on the
Judiciary, House of Representatives, GAO/OCG 97-16 (1997),
available at www.gao.gov/archive/1997/0g97016.pdf (last vis-
ited November 8, 2010)).

B Gill v. Off. of Personnel Mgmt., 699 E. Supp. 2d 374 (D. Mass.
2010).

“H.R. Res. 3567, 111th Cong. (2009), available at http://frwe-
bgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_
bills&docid=f:h3567ih.txt.pdf (last visited October 22, 2010).
70Gaceta Oficial del Distrito Federal, Dec. 29, 2009, available at
http://www.metrobus.df.gob.mx/transparencia/documentos/
marco%?20normativo/decreto%20codigo%20procedimien-
tos%?20civil.pdf (Article 146 of the Civil Code for the Federal
District states: “Matrimonio es la unién libre de dos personas
para realizar la comunidad de vida, en donde ambos se
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also changed the rule on concubinarian unions to reflect
that these unions can now include two female or two
male concubines.”” The Attorney General of Mexico
challenged the constitutionality of the statute on the
basis that the constitutional mandate is to protect the
family defined as a heterosexual and bi-parental institu-
tion. He also challenged the rules on adoption because
with the expansion of marriage to same sex couples,
the statute opened adoption to same sex couples.”” The
Supreme Court upheld the statute, allowing same sex
marriage in the Federal District and stating that the
Federal Constitution of Mexico provides a vague con-
cept of family. This interpretation leaves the door open
to other states to amend their marriage regulations
t00.” The first step towards same sex marriage in the
Federal District was the Law of Cohabitation Society
(Ley de Sociedad de Convivencia) passed in 2006. This
statute defined cohabitation society as a legal act
formed when two adult individuals of different or same
sex, and legally fitted, establish a common household,
with the intent to stay together and assist each other.™

6.1.1 “Same” Is Different

Most countries reach recognition of same sex marriage
after a gradual recognition of same sex couples that
starts with the granting of partial material rights.
Recognition of marriage as the symbol of full equality
is the culmination of these processes. Married same
sex couples, however, have not automatically been
granted all rights attached to heterosexual marriage.
The first and most common difference between
opposite and same sex marriage relates to marriage as

procuran respeto, igualdad y ayuda mutua. Debe celebrarse ante
el Juez del Registro Civil y con las formalidades que estipule el
presente c6digo.”).

Id. at art. 291 (stating that “female concubines and male con-
cubines (“concubinas y concubinos”) have reciprocal rights and
obligations). The former article 291 stated that the female con-
cubine and her male concubine (“la concubina y el concubina-
rio”) had reciprocal rights and obligations. http://201.159.134.50/
Estatal/DISTRITO%20FEDERAL/Codigos/DFCODO1.pdf
(last visited October 18, 2011)

Id. at art. 395.

3The Supreme Court decision has not been published yet.

" Decreto de Ley de Sociedad de Convivencia para el Distrito
Federal [Law of Cohabitation Society for the Federal District]
art. 2, 136 Gaceta Oficial del Distrito Federal, 16 de Noviembre
de 2006 (Mex.).


http://201.159.134.50/Estatal/DISTRITO%2520FEDERAL/Codigos/DFCOD01.pdf%20(Last%20visited%20October%2018%2c%202011)
http://201.159.134.50/Estatal/DISTRITO%2520FEDERAL/Codigos/DFCOD01.pdf%20(Last%20visited%20October%2018%2c%202011)
http://201.159.134.50/Estatal/DISTRITO%2520FEDERAL/Codigos/DFCOD01.pdf%20(Last%20visited%20October%2018%2c%202011)
http://www.gao.gov/archive/1997/og97016.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3567ih.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3567ih.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3567ih.txt.pdf
http://www.metrobus.df.gob.mx/transparencia/documentos/marco%20normativo/decreto%20codigo%20procedimientos%20civil.pdf
http://www.metrobus.df.gob.mx/transparencia/documentos/marco%20normativo/decreto%20codigo%20procedimientos%20civil.pdf
http://www.metrobus.df.gob.mx/transparencia/documentos/marco%20normativo/decreto%20codigo%20procedimientos%20civil.pdf
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the gateway to forming a legally recognized family.
Countries that were willing to allow marriage between
two people of the same sex were not ready to recog-
nize same sex couples as a legitimate parental unit.”
Many countries have indeed opted for a regime of reg-
istered partnership with the specific purpose of distin-
guishing on one hand an institution that recognizes a
union between two individuals, and on the other, an
institution that transcends those two individuals and
creates legally recognized family ties.

The second common difference between same sex
and opposite sex marriages is the treatment of these
two institutions by private international law. A coun-
try cannot guarantee that marriages performed under
its laws will be recognized by other countries. It can,
however, regulate what marriages performed abroad,
under foreign law, will be recognized in its own terri-
tory. It can also restrict the conditions under which
foreign nationals can marry within its borders. The
Netherlands, for instance, imposed more restrictive
rules for same sex than for opposite sex couples on
eligibility to marry in Dutch territory.”® Denmark had
done the same with its Registered Partnership Act.”’
Same sex marriage creates a problem in international
private law, just as polygamy, surrogacy, or other
controversial practices that clash with national regu-
lations do.”™

The third common difference relates to marriage as
a symbol. A point of debate has been whether same sex
marriages should be recognized or solemnized by the

7> See Belgium Report, supra note 12, at 70-71; see also Portugal
Report, supra note 50, at 2.

76Waaldijk, supra note 9, at 579.

77 Act on Registered Partnership N. 372 was enacted on June 7,
1989 with § 2.2 stating that “A partnership may only be regis-
tered provided that (1) one of the parties is habitually resident
in Denmark and a Danish citizen, or (2) both parties have been
habitually resident in Denmark the 2 years immediately
preceding the registration.” See Boele-Woelki, supra note 8,
at 215.

78 For an account on international private law and same sex cou-
ples, see Gerard-René de Groot, “Private International Law
Aspects Relating to Homosexual Couples,” Electronic Journal of
Comparative Law 13 (2007). Regarding the recognition of Dutch
same sex marriage in other countries, see Michael Bogdan, “Some
Reflections on the Treatment of Dutch Same-Sex Marriages in
Europe and in International Private Law,” in Intercontinental
cooperation Through Private International Private Law: Essays
in memory of Peter E. Nygh, ed. Tania Einhorn and Kurt Siehr
(The Hague: T.M.C. Asser Press, 2004), 25-35.
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same officers and through the same procedures than
opposite sex marriages. In those countries where civil
marriage is achieved through the recognition of a reli-
gious ceremony, the desire to protect freedom of reli-
gion and allow religious ministers to refuse the
solemnization of same sex marriage is understandable.
This protection, of course, should not be used as an
excuse to create a policy of de facto discrimination by
leaving same sex couples without any available officer
to perform a marriage ceremony. In countries where
civil marriage is a strictly secular process, the decision
to separate officers and ceremonies does not have any
grounds other than a political compromise. Inclusion
of same sex couples into the mainstream institution of
marriage has come, most of the time, with some type
of relinquishing of the symbolism relating to marriage.
In some cases, religious ministers are not available. In
other cases the officer called to register same sex mar-
riage is different than the one who celebrate hetero-
sexual marriages.

6.2 From Marriage-Like Treatment

to Full Invisibility

The redefinition of marriage as a union between two
individuals regardless of their sex is a twenty first
Century phenomenon. Regulation of same sex cohabi-
tation, instead, is a trend that started earlier, towards
the end of the twentieth century. Through legislative
changes and judicial review, many countries have
granted same sex couples benefits and rights tradition-
ally linked to marriage. Although there are more
countries that do not recognize any rights to same sex
couples than countries that do, the number of coun-
tries affording some form of recognition increases
every day.

Countries that recognize the existence of same sex
couples and regulate some components of their unions
can be divided into three groups:

(a) Full equality of rights between same sex and
opposite sex couples but no access to the symbol
of marriage.

(b) Recognition of same sex couples as partners with

ample recognition of material rights and a narrow

access to building family ties.

Recognition of same sex couples as a lawful

association between two individuals, narrow or no

access to family ties, and limited material rights.

©
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6.2.1 Separate but Equal

The United Kingdom”™ is among the few countries in
the first category, with three registered partnerships
that cover the three legal systems that make up the
United Kingdom. Professor Kenneth Norrie states
that the Civil Partnership Act of 2004 created “a
statutory institution for the legal recognition and
regulation of same-sex relationships, which is dis-
tinct from but equivalent to the existing institution of
marriage....”%

Requirements to enter into a marriage and into a
civil partnership in the United Kingdom are very
similar.®! The grounds for dissolving a civil partner-
ship are also the same for both institutions, with the
exception of adultery.®” This cause for divorce is the
basis for an interesting perspective raised by
Professor Norrie regarding the real nature of the dif-
ference of treatment between marriage and civil
partnerships. In his opinion, whereas marriage is a
sexed and religious institution, civil partnership is a
de-sexed and secular institution.®* He doesn’t deny
that sexual relations are assumed between the parties
in a civil partnership but he claims that, legally
speaking, the sexual character of the relationship is
irrelevant. In fact, the only grounds for divorce that
do not apply to partnership dissolution are adultery
and sexual impotency.?

With regards to the secular nature of registered part-
nerships, Professor Norrie states that registration of a
partnership is exclusively in the hands of civil servants.
Marriage, instead, can be performed by civil servants
or by religious officers vested with such powers by
each recognized religion.®

The European Court of Human Rights (ECHR)
has divided the distinctions between same and oppo-
site sex couples between material, parental, and other

Kenneth Norrie, National Report: United Kingdom, 19 Am. U.
J. Gender Soc. Pol’y & L. 329 (2011) [hereinafter UK Report].

80 1d. at 333; see also Civil Partnership Act, 2004, c. 33, avail-
able at http://www.legislation.gov.uk/ukpga/2004/33.

81 UK Report, supra note 79, at 333.

821d.

8 1d. at 334.

81d.; see also Civil Partnership Act, 2004, c. 33, Part II, Ch. 2.
% UK Report, supra note 79, at 335.
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consequences.® An analysis of the differences between
same sex and opposite sex couples in the United
Kingdom leads to the conclusion that it treats marriage
and registered partnership equally with regards to
material and parental consequences. The distinctions
come within the umbrella of what the ECHR called
“other consequences.”®” These other consequences are
closely tied to the idea of symbolism, which is what
Professor Norrie links to religion.®® Without providing
same sex marriage, the United Kingdom gives better
treatment to same sex couples than what the Netherlands
originally did and Portugal has recently granted. The
United Kingdom also treats same sex couples married
abroad as civil partners.¥

In 1989 Denmark® was the first country to legally
recognize same sex couples through a registered part-
nership regime open only to same sex couples.’
Although the original text left most parental rights
outside the scope of the act, today the differences
between marriage and registered partnership are almost
unnoticeable. Since 2009 same sex registered couples
have the right to stepchild adoption with certain
restrictions.’?> Also, all women have access to assisted
reproductive technologies regardless of their sexual
orientation and marital status.”®> This change, the
Danish report points out, was framed as a health issue
rather than a family law one.** It had, nevertheless, the

% Schalk and Kopf v. Austria, Application no. 30141/04, Eur. Ct.
H.R. (June 24, 2010), available at http://cmiskp.echr.coe.int/
tkp197/view.asp?item=1&portal=hbkmé&action=html&highligh
t=Schalk%20|%20Kopf&sessionid=63568865&skin=hudoc-en.
81d. at 31.

8 UK Report, supra note 79, at 338.

8 1d. at 339-40; see also Civil Partnership Act, 2004, c. 33,
Part V, Ch. 2.

% Annette Kronborg & Christina Jeppesen, National Report:
Denmark, 19 Am. U. J. Gender Soc. Pol’y & L. 113 (2011)
[hereinafter Denmark Report].

! Professors Kronborg and Jeppesen point out that although
Greenland and the Faroe islands are part of Denmark, they have
their own legal systems. Greenland has a registered partnership
since 1996 but the Faroe Islands does not have any regulations
for same sex couples. See Cece Cox, “To Have and To Hold--or
Not: The Influence of the Christian Right on Gay Marriage Laws
in the Netherlands, Canada, and the United States,” 4 Law and
Sexuality 1,7 (2005).

2Denmark Report, supra note 90, at 118.

31d. at 118-19.

%Id. at 119.


http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=Schalk%20|%20Kopf&sessionid=63568865&skin=hudoc-en
http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=Schalk%20|%20Kopf&sessionid=63568865&skin=hudoc-en
http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=Schalk%20|%20Kopf&sessionid=63568865&skin=hudoc-en
http://www.legislation.gov.uk/ukpga/2004/33
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effect of diminishing the difference between marriage
and registered partnership as the gateway to family
formation. Finally, in July 2010, Denmark passed an
act that allows same sex couples to adopt under the
same conditions than married couples.®

Today, the main difference between married cou-
ples and registered partnerships lies in what Professor
Norrie called the secular feature of same sex unions as
opposed to the religious meaning of marriage. Couples
concluding a marriage in Denmark can choose to do so
in a religious or in a civil ceremony. Registration of a
partnership, however, is a strictly secular act.”

6.2.2 The Meaning of the Word “Almost:”
| Can Treat You as a Spouse but Not
as a Parent

Several of the national reports referred to the situation
of same sex couples as “almost equal” to married cou-
ples. This is the case of the reports from Australia,
Austria, and New Zealand. In all these countries same
sex couples enjoy property rights, social security,
inheritance rights, among others. Their recognition,
however, falls short in the area of Family Law, where
access to adoption or assisted reproductive technolo-
gies is usually limited or not granted to same sex cou-
ples. Considering that adoption is the main option that
same sex couples have to become parents, the fact that
a country grants them all sorts of rights but denies
them the access to becoming a family can make the
word “almost” lose part of its meaning.

The case of Australia” presents an interesting
dichotomy. While some Australian jurisdictions con-
tinued to criminalize homosexual conduct between
males until the 1990s, other states and territories had
already begun to legally recognize and protect same
sex relationships in specific contexts.”® Hopes for the
introduction of same sex marriage were dashed when
the Commonwealth in 2004 amended the Marriage
Act of 1961 to define marriage as “the union of a man

% 1d.; see also Lov 2010-05-26 nr. 537 (Den.), available at
https://www.retsinformation.dk/Forms/R0710.aspx?id=10291
(last visited November 9, 2010).

% Denmark Report, supra note 90, at 120.

7Report on Australia prepared by Dr Normann Witzleb [herein-
after Australia Report]. I want to thank Dr. Witzleb for his edits
to this part of the work.

BId. at 9.
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and a woman to the exclusion of all others, voluntarily
entered for life.”” This statutory definition closed the
door to potential attempts to expand the meaning of
marriage in the courts. Australian law at present, there-
fore, seems to firmly reject the notion of same sex mar-
riage. Instead, Australia has used its existing de facto
legislation to give same sex couples legal protection.'®
Similar to the Canadian approach, the direction taken
by Australia has been towards the “equalization” of
non married and married couples. At the beginning,
this assimilation of married and unmarried couples
was aimed at heterosexual couples only. Today, all
states and territories have legislation that recognizes
and protects de facto couples regardless of the sex of
the partners.'” Also, in 2008 the Commonwealth
passed comprehensive legislation to equalize treatment
of opposite sex as well as same sex de facto couples in
federal legislation.!®

What constitutes a de facto couple varies slightly
from state to state. Dr Witzleb gives a detailed account
of these differences, including whether a certain time
of cohabitation is required.'® In states with registered
relationships, these couples enjoy full legal protection
from the date of registration.!™ Australia has gone
above and beyond the Canadian model where unmar-
ried couples have to prove cohabitation for some spe-
cific periods of time to enjoy the rights and benefits
provided by law.!%

Adoption is the only area where same sex couples
are still treated differently than heterosexual couples.
Only the Australian Capital Territory and Western
Australia allow same sex couples to apply for joint
adoption, and Tasmania allows stepchild adoption.'%
Queensland passed a new adoption statute in 2009
allowing opposite sex de facto couples to adopt but
continuing to withhold this option from same sex

% Marriage Act, 1961, § 5(1) (Austl.), available at http://www.
comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/05
431B4AAF75F0F5CA2576E8000392EA?OpenDocument.

19 Australia Report, supra note 97, at 8-10.
0 ]d. at 9.

102 Id

183 1d. at 12.

04 ]d. at 11.

19 Nancy Polikoff, Beyond (Straight and Gay) Marriage 116
(Beacon Press 2008).

106 Australia Report, supra note 97, at 25.


http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/05431B4AAF75F0F5CA2576E8000392EA?OpenDocument
http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/05431B4AAF75F0F5CA2576E8000392EA?OpenDocument
http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/05431B4AAF75F0F5CA2576E8000392EA?OpenDocument
https://www.retsinformation.dk/Forms/R0710.aspx?id=10291
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couples.'”” While adoption rights continue to be a stick-
ing point in most jurisdictions, concerns about same sex
parenting are not pervasive. This is evidenced by the
fact that assisted reproductive technology is available to
women regardless of their sexual orientation.'® Further-
more, Dr Witzleb points out that in most of Australia the
same sex partner of a woman who has undergone a fer-
tilization procedure with her partner’s consent is legally
recognized as the parent of her partner’s child.!”

In New Zealand same sex couples do not have access
to marriage but they are recognized through the Civil
Union Act of 2004, open to both same and opposite sex
couples.'!? The statute allows couples to transition from
marriage to civil union and vice versa without the need
of a prior divorce.""" The most important differences
between marriage and civil unions are in the area of
parental rights. Couples registered in a civil union can-
not jointly adopt and do not get parental rights over the
child of the other partner.” The distinction is not
between same sex and opposite sex couples but mainly
between married couples and registered civil unions.'
At the same time, however, New Zealand has followed a
similar direction to that of Australia by assimilating
married and de facto couples. Unmarried couples,
regardless of their sex, get recognition of property rights,
domestic violence, tax and social security.!'* There are,
however, conflicting lower court decisions as to whether
“spouses” include unmarried partners too.'"

Germany follows a model similar to that of Denmark
by providing a parallel institution exclusive to same
sex couples with limitations in the area of adoption.''

197 Adoption Act, 2009, Queensl. Stat. 2009 (Austl.), available at
http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2009/
09AC029.pdf.

198 Australia Report, supra note 97, at 24-25.
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10Kenneth Norrie, National Report: New Zealand, 19 Am. U. J.
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U Id. at 266-67, 268.

12 ]d. at 267-268; see also Yuval Merin, Equality for Same-Sex
Couples: The legal recognition of gay partnerships in Europe
and the United States (Chicago: University of Chicago Press
2002), 175.

3New Zealand Report, supra note 110, at 267.
4 1d. at 268.
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18Dr. Jens M. Scherpe, National Report: Germany, 19 Am. U. J.
Gender Soc. Pol’y & L. 151, 154 (2011) [hereinafter Germany
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Dr. Jens Scherpe notes that the Regime of Life
Partnership (ELp) enacted in 2001 was meant to be the
“functional equivalent” of marriage.'"” But there are
still, as he states, important differences between ELp
and marriage.

Article 6 of the German Constitution protects mar-
riage and family.""® The German Constitutional Court
(BVerfG ) has interpreted this article to protect mar-
riage between a man and a woman.'" It has also indi-
cated that the special protection afforded to marriage
only prevented the legislature from creating a legal
regime that was more favorable than marriage but it
did not prevent the legislature from providing similar
rights to other institutions.'””® As stated in the press
release in English for case 1BvR 1164/07:

For the authority of giving favourable treatment to mar-
riage does not give rise to a requirement contained in
Article 6.1 GG to disadvantage other ways of life in com-
parison to marriage. It cannot be justified constitutionally
to derive from the special protection of marriage a rule
that such partnerships are to be structured in a way dis-
tant from marriage and to be given lesser rights.'?!

Given the jurisprudential development towards rec-
ognition of marriage as a heterosexual constitutionally
protected institution, Germany opted for the construc-
tion of a parallel institution with no cross references to
marriage. The legislature wanted to give a clear sign
that ELp was a different institution than marriage.
Despite this intention, there are more similarities than
differences between ELp and marriage.

Similar to the situation of other countries reviewed
here, the authority who can register a life partnership in
Germany was also a point of debate. The LPartG did
not establish the authority who could register life part-
nerships because this is a state regulated matter.'?> More
conservative states left the registration of ELp to public
notaries or local authorities and kept civil registrars as
the exclusive authority to provide marriage licenses.'”

7 Germany Report, supra note 116, at 154.

18]1d. at 153.

9 1d. (citing Bundesverfassungsgericht [Constitutional Court],
July 7, 2009, 1BVR 1164/07 BVerfGE (Ger.)).

120 Germany Report, supra note 116, at 153.

2IFederal Constitutional Court (Ger.), Press Office, Press
Release No. 121/2009, Oct. 22, 2009, available at http://www.
bverfg.de/pressemitteilungen/bvg09-121en.html.

122 Germany Report, supra note 116, at 170
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Substantive differences between marriage and ELp
are less noticeable today than when ELp was first
enacted. The ELp even establishes kinship between a
life partner and the family of the other partner.'** But
as with most countries that have established parallel
regimes for same sex couples, the main restriction to
civil unions under ELp is parenting. Originally,
Germany forbade all access to parenting for couples of
the same sex. Today, joint adoption is still unavailable
but stepchild adoption is allowed.!? Same sex couples,
however, do not have access to assisted reproductive
technologies, including surrogacy, completely forbid-
den in Germany.'?

Formally, Austria'’ follows the original regis-
tered partnership models of other European countries
such as Denmark, the Netherlands, and Norway.
Substantively, nonetheless, there are more similari-
ties with the situation of same sex couples in Australia
or in Germany: many rights have been granted but
access to parenting is restricted.

In 2003 the Austrian Constitutional Court affirmed
that the legal definition of marriage as a union between
aman and a woman was not unconstitutional and it did
not violate the right to family set forth in article 12 of
the European Convention of Human Rights.'® The
Court, however, recognized that same sex couples were
protected by the right to privacy and should be granted
the same rights given to heterosexual unmarried cou-
ples.'” Cohabitation, therefore, should be treated
equally regardless of the sex of the parties. On January
Ist 2010 the new Registered Partnership Act
(“Eingetragene Partnerschaft-Gesetz,” EPG) entered
into force, open only to same sex couples.'*® According
to Professor Aichberger-Beig, “[tlhe EPG does not
contain a general reference to marriage law. (...)

1241d. at 173.

125 de Groot, supra note 78.

126Germany Report, supra note 116, at 173; see also John A
Robertson, Reproductive Technology in Germany and the United

States: An Essay in comparative Law and Bioethics, 43 Colum.
J. Transnat’] L. 189, 210 (2004).

127 Dr. Daphne Aichberger-Beig, “Registered Partnership for
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Perspective, ed. Bea Verschraegen (Wien: Jan Sramek Verlag,
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128 Schalk and Kopf, supra note 86, reaffirms this idea.
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However, the provisions of the Act to a great extent are
taken almost verbatim from marriage law. In essence,
although under a different name, the Act introduces
marriage for same-sex couples.”!?!

Some of the differences between marriage and
registered partnership in Austria, as it has been the
common trend in different countries, relate to treating
partnership as a family unit. In addition to keeping
parental rights as an exclusive prerogative of marriage,
the EPG regulates the change of name after registra-
tion only as a “last name.” In the case of marriage,
instead, the PStG refers to the new last name as the
“family name.”'3? This is another example of the rele-
vancy of symbolism. Married couples become a unit
called family. Registered partners are instead two peo-
ple associated through a legal contract with limited
effects. Consistent with this rationale, registered part-
ners do not have access to joint or stepchild adoption.'?
Assisted reproductive technologies are open to unmar-
ried couples but only of different sex.!3*

The PStG did not replicate marriage regulations
that dealt with gender stereotypes. The Austrian legis-
lature assumed that partnership was based on equality
between parties and did not consider necessary to reg-
ulate in this area. Marriage, instead, is regulated as to
insure equality between parties.'

In the same tradition of Germany, the Constitution
of Switzerland'*® protects the right to marry and to
have a family. Here, too, the courts have interpreted
marriage as the union between a man and a woman.'?’
And just like in Germany and Austria, the legal recog-
nition of same sex couples has come through the enact-
ment in 2004 of a registered partnership statute
applicable only to same sex couples (LPart).'* The
statute entered into effect in 2007.'%

B,

21d. at 71.
B31d. at 73.
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351d. at 72-73.

136 Annelot Peters, National Report: Switzerland, 19 Am. U. J.
Gender Soc. Pol’y & L. 309 (2011) [hereinafter Switzerland
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B71d. at 311 (citing ATF 119 II 264, 3 mars 1993 (Switz.)).

138 oi fédérale sur le partenariat enregistré entre personnes du
méme sexe [Federal law on the partnership recorded between
people of the same sex] (Switz.), available at http://www.admin.
ch/ch/f/£f/2004/2935.pdf.

13 Switzerland Report, supra note 136, at 311.
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The LPart assimilates registered partnership and
marriage in many areas: inheritance rights, taxes,
hospital visitation, property rights, social security,
pensions, immigration and citizenship, tenancy,
employment law, and civil and criminal procedure,
among others." Registered partnerships have
restricted access to parenting and to the symbols of
marriage. For example, witnesses are required for the
conclusion of a marriage but not for the registration
of a partnership.'*! In the case of marriage the parties
can adopt a common last name but this is not possible
through the LPart.!'*? In spite of these differences, reg-
istration of both marriages and partnerships take
place before the same officers and are recorded in the
same registries.!'*

Hungary follows a similar regime to that of Germany
and Switzerland, having established a registered civil
union regime open only to same sex couples in 2009.'#
The Hungarian Constitution protects the institutions of
marriage and the family and, just as the German
Constitutional Court, the Hungarian Constitutional
Court has concluded that marriage in Hungary means
the union between a man and a woman.'#

In 2007, there was an attempt to pass a registered
civil union law very similar to marriage, open to both
same and opposite sex couples.'*® The Constitutional
Court, however, declared the bill unconstitutional
because it was providing opposite sex couples with an
institution alternative to marriage. At the same time, it
stated that a registered partnership for same sex cou-
ples would be constitutional.'*” In 2009, following the
recommendations of the Constitutional Court a new
registered civil union law was passed, granting to same
sex couples rights similar to those enjoyed by married
couples.'*® As it has usually been the case in other
countries, including Germany, the law excluded same

140 A detailed account can be found in the Austria Report, supra
note 127, at 5-9.

141 Switzerland Report, supra note 136, at 312.
921d. at 315.
S Id. at 312.

44 Andrds L. Pap & Zsolt Kortvélyesi, National Report:
Hungary, 19 Am. U.J. Gender Soc. Pol’y & L. 211,212 (2011)
[hereinafter Hungary Report].

S Id. at 215.
4 1d. at 212.
“Id. at 213.
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sex partners from adoption and assisted reproductive
technologies.'* In addition to the typical restrictions
to access parenting, the law kept some symbols of
marriage from registered civil unions. Similar to
Austria, the registered civil union did not allow a
name change along with registration.'® This is clearly
a matter of symbolism rather than a substantive rights
problem because registered civil partners can follow
the traditional name change procedure open to anyone
in Hungary.

Israel'! could be viewed as one of the countries
that recognizes same sex couples and grants them
almost all rights that married couples enjoy. At the
same time, it could also be viewed as a country with
full invisibility of same sex couples. Although it is
true that Israel does not legally recognize same sex
couples, this is due to the fact that marriage and
divorce are matters of personal law, regulated, there-
fore, by the religion of the parties or, in the case of
foreign nationals, their nationality.'>? Israel is more of
a hybrid situation than a case of full invisibility or full
recognition. On one hand, marriage is left to religions
recognized in Israel. On the other hand, civil courts
have jurisdiction to hear cases of interfaith marriages
or of people with no religion at all.'>* In the latter case,
marriage must take place abroad since no secular mar-
riage institution exists in the country.'>* Religion is
not a matter of personal choice; it depends on the rules
of each religion, regardless of personal preferences.
Since no religion in Israel currently allows same sex
marriage, there can be no conclusion of same sex mar-
riages in the country.

Same sex couples and also people who cannot get
married due to their lack of religion or because both
individuals belong to different religions may decide
to conclude their unions outside Israel. Marriages
registered abroad are included in the Israeli Population
Registry.' Although this Registry formally serves
only as a statistic gathering center, the reality is that it

9Id. at 212.
10 14,

151 Report on Israel prepared by Dr. Ayelet Blecher-Prigat [here-
inafter Israel Report].

921d. at 1-2.
15 g,

141d. at 6.
1551d. at 6-7.
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has been used as a signifier of married marital status.
A Supreme Court decision in 2006 mandated the
registration of five same sex couples married in
Canada.”™® The decision stated that registration was
not indicative of the validity of a marriage in Israel.'?’
These couples, nonetheless, have access to the same
benefits that all married couples enjoy in Israel.'*®

Another factor that makes Israel unique is that par-
allel to the lack of civil marriage, it has gradually been
granting rights, both through legislation and through
case law, to unmarried couples or “reputed spouses,”
along the lines of Australia or Canada.'*® Requirements
to be considered reputed spouses vary from one statute
to another but in general the definition is very flexi-
ble.'® Some statutes do not even require a minimum
time of cohabitation or monogamy.'s' Each specific
statute or benefit can have a different scope of applica-
tion.'? In many cases, determination of the couples
that fall under the category of reputed spouses is a mat-
ter of interpretation. For example, there are differing
decisions as to whether same sex couples fall within
this concept for the purpose of having access to family
law courts, and if the Domestic Violence Act applies to
them or not.'®® It seems to be uncontested, however,
that same sex couples have access to stepchild and
joint adoption, and to assisted reproductive technolo-
gies.'®* Surrogacy, on the contrary, is open only to
heterosexual couples.!'®

156 H.J., 3045/05 Ben-Ari v. The Director of the Population
Administration in the Ministry of the Interior (2006)
(Isr.) (unpublished decision), translated in http://www.scribd.
com/doc/22564351/Ben-Ari-v-%D7%92%D7%A8%
D7%A1%D7%94-%D7%A1%D7%95%D7%A4%
D7%99%D7%AA-Director-of-Population-Administration-
official-translation (last visited October 22, 2010).
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6.2.3 Separate and Unequal: Partial
Recognition of Same Sex Couples

France, Colombia, Uruguay, and Croatia are among
countries that have amended their systems to give for-
mal recognition to same sex couples albeit providing
them with limited rights. In these countries, not only
are parental rights and the symbolic nature of marriage
denied to same sex couples, but they also enjoy limited
access to property, succession, and pension rights, to
name a few.

In France!®® same and opposite sex couples can sign
a Pacte Civil de Solidarité (PACS) that provide rights
and obligations similar but not equal to marriage.'®’
Marriage is an exclusively heterosexual institution.
In 2007 the Cour de Casassion, reviewing a case of
marriage annulment performed in Bordeaux between
two individuals of the same sex, affirmed that marriage
in France could only exist between a man and a
woman.'® The definition of marriage in France, how-
ever, does not expressly require a man and a woman.'™
Professor Hughes Fulchiron gives historical reasons
for this omission. It was so evident that marriage could
only take place between a man and a woman that there
was no need for this requirement to be expressed in the
Code Civil.""" In the Preamble of the Civil Code of
1804, however, Portalis did state that marriage was the
union between a man and a woman.'”?

Professor Fulchiron makes a distinction between
marriage and partnership, with the former statute cov-
ering the family and the latter statute covering the
couple.'” This distinction would explain why the rights
granted to couples registered under the PACS, unlike
marriage, pertain exclusively to the relationship
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between the parties to the PACS and do not create
kinship with the partner’s family.!™ It would also
explain the limited options that PACS partners would
have regarding parenting; joint and stepchild adoption
are open only to married couples.'” Assisted repro-
ductive technologies are open to married, PACS, and
unmarried couples but only of the opposite sex.!”
Although stepchild adoption is not open to PACS cou-
ples, the Court of Cassation has been moving in the
direction of slowly allowing a person to adopt the
biological child of their same sex partner.'”’

Even if PACS provides legal rights to the couple, it
falls short of recognizing rights that affect the couple
only. For example, under PACS the foreign partner of
a French national cannot apply for the French national-
ity.'”™ The PACS does not grant intestate succession
rights nor does it contemplate the option for the part-
ners to change their last name.'” It provides with a
very narrow framework of rights for non married cou-
ples, clearly less comprehensive than many equivalent
regulations of other European countries.

Colombia'® seems to follow the same rationale as
Australia. Instead of granting rights to same sex cou-
ples by giving them access to marriage or registered
partnerships, it started to assimilate married and
unmarried heterosexual couples. Today in Colombia
there is no registered partnership or equivalent regime
open to same sex couples. Marriage, as stated in the
Constitution, is an exclusively heterosexual institu-
tion.'8! In 1990, however, Colombia formally granted
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some rights to de facto heterosexual couples by
enacting Law 54. 2 The statute provided several prop-
erty rights to de facto marital unions when cohabita-
tion had been continuous and monogamous for a
minimum period of 2 years.'®® This regulation opened
the door for the Colombian Constitutional Court to
rule in 2007 that any rights granted to de facto opposite
sex couples under Law 54 had to be granted to same
sex couples as well.'® Following this decision, same
sex and opposite sex couples that meet certain legal
standards are considered de facto marital unions.'®

Although Law 54 referred only to patrimonial rights
of de facto marital unions, today these couples enjoy
additional rights in the areas of health care, pensions,
citizenship, and criminal law, among others.'®¢ In spite
of this assimilation between same and opposite sex
unions, there are still several areas where distinctions
are legally permitted. These are especially apparent
with regards to parenting. Consequently, only hetero-
sexual de facto marital unions are allowed to adopt
children.'¥” There is a pending case before the
Constitutional Court challenging the constitutionality
of this exclusion but there is precedent from 2001
against granting adoption to same sex couples.'®®

In the late eighties, Uruguay'® also started regulat-
ing heterosexual unmarried couples. Different statutes
recognized the existence of the “concubine” and granted
rights such as compensation in cases of work related
accidents, stepchild adoption, succession rights in spe-
cial circumstances, and the right to make medical
decisions on behalf of the partner, among others.'

82 Law 54 of 1990, art. 1 (Colom.), available at http://www.
dmsjuridica.com/CODIGOS/LEGISLACION/LEYES/
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Professor Walter Howard notes that the doctrinal devel-
opment of de facto couples in Uruguay can be traced to
1934 with a decision that recognized that cohabitation
had consequences that the legal system could not
deny.™! This recognition of cohabitation, however, did
not, and does not amount to the assimilation of married
and unmarried couples as in Canada or Australia.

In 2007 Uruguay passed a law to regulate “concubi-
narian unions.” According to this statute, an unmarried
couple no matter their sex, identity, and sexual orienta-
tion or option, who has continuously lived together in
a sexual, exclusive, monogamous, stable and perma-
nent relationship for at least 5 years, will be considered
a “concubinarian union.”'*> The definition also names
restrictions on kinship, age, and state of mind.'”® The
effect of the statute is the recognition of same sex
unions that until then had been absolutely invisible to
the Uruguayan legal system.

De facto couples who fit the definition of a concubi-
narian union can access a set of rights established in
the 2007 statute, mostly on property and succession
rights.’* Couples that do not meet the statute’s require-
ment can still obtain limited rights recognized to unmar-
ried couples prior to the establishment of this Act.!®

Among its provisions, the 2007 statute provides a
more egalitarian regime to claim for alimony after the
dissolution of the concubinarian union than the one
provided in the case of marriage dissolution. In the lat-
ter, a judge can reduce or eliminate the right to alimony
of the partner held responsible for the dissolution of
his marriage.'” The concubine’s right to alimony, how-
ever, is not affected by her or his responsibility in the
dissolution of the union."’

The concubinarian union regime in many respects
mirrors marriage regulation but in most areas it gives
limited versions of the rights that married couples enjoy.

1 Uruguay Report (Spanish version) at 13 (on file with autor)
(citing L.J.U.,, T. V, case 1129, and Salvagno Campos, La socie-
dad de hecho en el concubinato more uxorio, Revista de Derecho,
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Although stepchild adoption was provided to unmarried
couples, joint adoption may be restricted to heterosex-
ual couples only.'”® The statute that regulates adoption
does not expressly ban same sex concubine unions
from adoption. Professor Howard, however, thinks that
the spirit of the law was to restrict joint adoption to
heterosexual couples only.'*

Croatia,”® with its 2003 Same Sex Union Statute, is
also one of several countries that provide some formal
recognition to same sex couples.?®! Article 61 of the
Croatian Constitution states that “[t]he family shall
enjoy special protection of the State; Marriage and
legal relations in marriage, common-law marriage and
families shall be regulated by law.”* This text seems
to indicate that different types of families, even those
created outside legal marriage, enjoy constitutional
protection. Marriage, however, is still confined to het-
erosexual couples.””

According to the Same Sex Union Statute, a same
sex union is a “life union of two persons of the same
sex (partners) who are not married, who are not in a
heterosexual or another same-sex union, and which
union lasts for at least 3 years and it is based on the
principles of equality of the partners, of mutual
respect and help, as well as on emotional ties between
the partners.”?* The statue does not require registra-
tion of the union and it is limited to the regulation of
“financial support between the partners, property
rights and the right to mutual help.”* The Statute
applies only to same sex unions but unmarried het-
erosexual couples can access the same benefits
through the Croatian Family Law Act.?® Same sex
couples, therefore, are recognized as an entity that
does not fit within family law, regulated outside the
Croatian Family Law Act.

% 1d. at 363.
191,

20 Report on Croatia prepared by Professor Nenad Hlaca [here-
inafter Croatia Report].

201 Law on Same Sex Civil Unions, OG RC 116/2003 (2003)
(Croat.), translated in http://iglhrc.org/cgi-bin/iowa/article/
takeaction/resourcecenter/583.html (last visited October 22,
2010).

202 Constitution of Croatia, art. 61.

203 Croatia Report, supra note 200, at 2.

241d. at 3 (citing Article 1 of the OG RC 116/2003).
25 Croatia Report, supra note 200, at 4.
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6 Same Sex Marriage

The Czech Republic?® also provides recognition
for same sex couples, with a registered partnership
statute of 2006 applicable exclusively to same sex cou-
ples. Section 1(1) of this statute states that “[a] regis-
tered partnership is a permanent association of two
individuals of the same sex established in the manner
prescribed by this law.”*® The requirements to enter
into a registered partnership are similar to those estab-
lished for marriage.?” The benefits, however, are more
limited than those for marriage. There are no inheri-
tance rights or joint ownership comparable to those of
married couples, there is no creation of kinship but just
recognition that for certain matters the partners can act
on behalf of each other.>'

Until recently Ireland*'' did not provide any formal
recognition to same sex couples. The Irish Constitution
protects marriage using a strong choice of words: “The
State pledges itself to guard with special care the insti-
tution of Marriage, on which the Family is founded,
and to protect it against attack.”?'? This protection,
although it does not expressly refer to heterosexual
marriage, has been interpreted by the Irish High Court
as requiring a man and a woman for a legal marriage.’'?
In July 2010 the President of Ireland signed the Civil
Partnership and Certain Rights and Obligations of
Cohabitants Act 2010.>'* The new statute applies only
to same sex couples and it provides them with several
rights such as household protection, succession, pen-
sion, and property rights, among others.*!

In Ireland there is no formal recognition of families
formed by same sex couples and the Supreme Court of

207Report on the Czech Republic prepared by Professor Michaela
Zuklinova [hereinafter Czech Report]. I would like to thank Mr.
Peter Polasek for his assistance translating into English relevant
parts of Czech’s legislation.

208 7Zdkon ¢ 115/2006 Sb. (Czech Rep.), available at http://www.
epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-26-ledna-
2006-o0-registrovanem-partnerstvi-a-o-zmene-nekterych-sou-
visejicich-zakonu-15257.html (last visited October 22, 2010).
209 Czech Report, supra note 207, at 1.

207d. at 1-2.

21 Dr. Aisling Parkes, National Report: Ireland, 19 Am. U. J.
Gender Soc. Pol’y & L. 221 (2011) [hereinafter Ireland Report].
212 Constitution of the Republic of Ireland, art. 41 (3.1).
213Zappone and Gilligan v. Revenue Commissioners and Others,
[2008] 2 IR 417.

214 Civil Partnership Bill, 2009 (Bill No. 44b/2009) (Ir.),
available  at  http://www.oireachtas.ie/documents/bills28/
bills/2009/4409/b44b09d.pdf (last visited July 16, 2010).
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Ireland has recently affirmed that “there is no institu-
tion of a de facto family in Ireland.”?'® The decision,
however, may be interpreted as a step towards recogni-
tion of same sex families since it denied custody to a
biological father who was the sperm donor for a les-
bian couple.?'” The decision stated that the child lived
in a “loving and caring situation for the child.”*®

6.2.4 The Absolute Divide Between
Law and Practice: The Invisibility
of Same Sex Couples

A majority of countries do not give any formal recog-
nition to same sex couples. A more in depth review of
each country, however, may reveal more visibility for
same sex couples than what statutes cover. Greece,
Italy, and Romania are among the European Union
countries that provide no rights to same sex couples.
The Council of Europe and the European Court of
Human Rights encourage the recognition of same sex
couples.”® These countries, therefore, should soon
move towards some type of recognition of same sex
couples, even if with limited rights.

In Ttaly?® the Constitution states that “the Republic
recognizes the rights of the family as a natural society
based on marriage.”*' There have been several attempts
to recognize same sex couples through registered partner-
ships regimes but all have failed.””* Although there is no

2Treland Report, supra note 211, at 223 (citing McD v. L and
Anor. [2009] L.E.S.C. 81 (12th October, 2009) (S.C.)), available
at http://www.supremecourt.ie/Judgments.nsf/60f9f366£10958d
1802572ba003d3f45/a6dc1f1e70fed71380257688003 1aacb?Op
enDocument.

27Treland Report, supra note 211, at 223.

28 McD. -v- L. & anor at 81(i) (The Court granted visitation
rights to the father.).

219 See, e.g., Council Resolution A3-0028/94, Resolution on
equal rights for homosexuals and lesbians in the EC, 1994 O.J.
(C 61), Council Resolution 1728, Discrimination on the basis of
sexual orientation and gender identity, April 29, 2010; Schalk &
Kopf v. Austria, supra note 86 (recognizing that same sex cou-
ples enjoy family life).

20 Virginia Zambrano, National Report: Italy, 19 Am. U. J.
Gender Soc. Pol’y & L. 225 (2011) [hereinafter Italy Report].
21 Constituzione [Constitution] art. 29 (Italy) (“La Repubblica
riconosce i diritti della famiglia come societa naturale fondata
sul matrimonio. Il matrimonio ¢ ordinato sull’eguaglianza
morale e giuridica dei coniugi, con i limiti stabiliti dalla legge a
garanzia dell’unita familiare.”)

22 Ttaly Report, supra note 220, at 235.


http://www.supremecourt.ie/Judgments.nsf/60f9f366f10958d1802572ba003d3f45/a6dc1f1e70fed713802576880031aacb?OpenDocument
http://www.supremecourt.ie/Judgments.nsf/60f9f366f10958d1802572ba003d3f45/a6dc1f1e70fed713802576880031aacb?OpenDocument
http://www.supremecourt.ie/Judgments.nsf/60f9f366f10958d1802572ba003d3f45/a6dc1f1e70fed713802576880031aacb?OpenDocument
http://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-26-ledna-2006-o-registrovanem-partnerstvi-a-o-zmene-nekterych-souvisejicich-zakonu-15257.html
http://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-26-ledna-2006-o-registrovanem-partnerstvi-a-o-zmene-nekterych-souvisejicich-zakonu-15257.html
http://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-26-ledna-2006-o-registrovanem-partnerstvi-a-o-zmene-nekterych-souvisejicich-zakonu-15257.html
http://www.epravo.cz/top/zakony/sbirka-zakonu/zakon-ze-dne-26-ledna-2006-o-registrovanem-partnerstvi-a-o-zmene-nekterych-souvisejicich-zakonu-15257.html
http://www.oireachtas.ie/documents/bills28/bills/2009/4409/b44b09d.pdf
http://www.oireachtas.ie/documents/bills28/bills/2009/4409/b44b09d.pdf

132

general recognition of same sex unions, Professor Virginia
Zambrano refers to some regulations that grant limited
protection as “family” to same sex partners. For instance,
articles 4 and 5 of Reg. N. 223/1989 define “family” for
the exclusive purpose of gathering vital statistics.”?
Article 4 refers to “famiglia anagrafica,” a concept that
would also include same sex couples. This definition has
“served the purpose of creating special Registries (Registri
delle unioni civili) aimed at conferring to cohabitants
some administrative rights, especially social housing ben-
efits,” and also benefits for inmates, hospital visitations
and medical decisions, among others.?**

Italy follows the civil law tradition where judges are
not bound by precedent. This feature is apparent in the
many contradictory decisions about the meaning of
the anti- discrimination clause set forth in Article 3 of
the Italian Constitution.?® For some judges, this clause
is the basis for allowing same sex unions in Italy. For
others, instead, there is no constitutional mandate to
allow such recognition. As an example of a change in
these decisions, Professor Zambrano refers to the deci-
sion of a court in Turin where judges held that “there is
no reason to distinguish between marriage and same-
sex unions, because both have in common the idea of
living together.”?* Regardless of different courts’ opin-
ions, the view of the Constitutional Court is that
marriage is a union between a man and a woman. In a
ruling of April 14, 2010, the Court stated that it was a
prerogative of the legislature to define marriage and
dismissed arguments from three gay couples against
decisions of a Venice court and the Turin Court of
Appeals that had also interpreted marriage as an exclu-
sively heterosexual institution.??’

23]d. at 233.
2410

2% Constituzione [Constitution] art. 3(Italy) (“Tutti i cittadini
hanno pari dignita sociale e sono eguali davanti alla legge, senza
distinzione di sesso, di razza, di lingua, di religione, di opinioni
politiche, di condizioni personali e sociali. E compito della
Repubblica rimuovere gli ostacoli di ordine economico e sociale,
che, limitando di fatto la liberta e 1’eguaglianza dei cittadini,
impediscono il pieno sviluppo della persona umana e 1’effettiva
partecipazione di tutti i lavoratori all’organizzazione politica,
economica e sociale del Paese.”).

26 Jtaly Report, supra note 220, at 234 (citing Corte d’assise
Turin, sect. I, ord., 19th November 1999 (Italy)).

221 Matrimoni gay, no della Consulta ai ricorsi “Materia di com-
petenza del Parlamento,” La Republicca (It.), April 14, 2010,
available at http://www.repubblica.it/cronaca/2010/04/14/news/
consulta_matrimoni_gay-3344318/ (last visited Nov. 20, 2010).
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Professor Zambrano states that protection of same
sex couples has come through contractual law.??® It is
common for same sex couples to enter into contrac-
tual obligations to distribute property, care, and make
medical decisions on behalf of each other.”” There
are, however, many areas where contracts cannot
replace the lack of public regulation. This is espe-
cially true with regards to Family Law but it also
applies to other areas where no recognition of the
partner as a next kin relegates that person to a second-
ary role in terms of inheritance rights, pensions, and
tax, to name a few.?°

Invisibility of same sex couples may be more evi-
dent in Greece®' where its Parliament enacted in 2008
a “Free Unions Pact” that only applies to unmarried
heterosexual partners.”*? The Greek Constitution pro-
tects the family using a language that could be inter-
preted as disconnected from marriage: “Article 21. 1.
Family, being the cornerstone of the preservation and
advancement of the Nation, as well as marriage, moth-
erhood and childhood, shall be under the protection of
the State.” ** According to Professor Alexander Fessas,
this means that the Constitution protects all types of
families and not only those originated in marriage.
Additionally, the Constitution protects marriage with-
out defining it and there seems to be no consensus as to
what the constitutional protection of marriage covers.?*
One opinion is that the Constitution protects marriage
as the Greek society understands it, including the
requirement of opposite sex among the parties. If this
was the case, Congress could not redefine marriage to
include same sex couples. A different interpretation
indicates that marriage can be viewed as a concept
“detached of social perceptions,”” in constant evolu-
tion. According to this interpretation, same sex mar-
riage could enjoy constitutional protection. For now,
Greece maintains the traditional interpretation of
marriage.

28Ttaly Report, supra note 220, at 236.
229 ]d
BOId. at 237.

21 Alexander G. Fessas, National Report: Greece, 19 Am. U. J.
Gender Soc. Pol’y & L. 187 (2011) [hereinafter Greece Report].

2. at 200.
33[d. at 191.
B4Id. at 191-92.
B5[d at 192.
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6 Same Sex Marriage

In Romania®*® there is no civil union or registered
partnership for opposite or same sex couples but unions
registered in other European countries are recognized
as such for purposes of entry to Romania.?®’ Thus,
while same sex partners are recognized as family
members of a European citizen for immigration pur-
poses, no rights derived from such unions are recog-
nized in the country.

Outside the European Union, but with a special
interest in joining it, Turkey®® is also among those
countries that deny all rights to same sex couples. The
Turkish Constitution does not contain express mention
to marriage. It states that family is the foundation of
Turkish society but it does not provide any specific
definition.”® Legally, marriage requires the union of a
man and a woman and no other form of civil union
exists for opposite or same sex couples.?*® There seems
to be no cases of same sex couples legally challenging
Turkish law. There are, however, several decisions of
the Court of Cassation that rule out granting rights to
heterosexual unmarried couples because such arrange-
ments would be against morality.?*!

Despite this strict interpretation of the concept of
marriage, Professors Bagoglu and Yasan believe that
contract law may be used to regulate property between
same sex couples and that Turkish torts law allows the
surviving same sex partner to recover damages in case
of wrongful death of her partner, as long as she can
prove that the deceased was her financial provider.?

Turkey’s official stance on same sex couples is very
clear. Gay marriage and same sex families have
expressly been rejected by the Turkish government.

Last, a very interesting case of legal invisibility of
same sex couples is that of Japan.”* The Japanese
Constitution defines marriage as between a man and a
woman by stating that “[m]arriage shall be based only

26 Report on Romania prepared by Professors Cristiana
Craciunescu and Dan Lupascu [hereinafter Romania Report].

B]d. at 34

#% Bagak Bagoglu & Candan Yasan, National Report: Turkey, 19
AM. U. J. Gender Soc. Pol’y & L. 319 (2011) [hereinafter Turkey
Report].

39 1d. at 320.

2014, at 321.

2 Id. at 325 (citing decision 355/6349, 13th Civil Chamber of
the Court of Cassation (Turk.), April 24, 2006).

#21d. at 322.

28 Teiko Tamaki, National Report: Japan, 19 Am. U. J. Gender
Soc. Pol’y & L. 251 (2011) [hereinafter Japan Report].
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on the mutual consent of both sexes and it shall be
maintained through co-operation with the equal rights
of husband and wife as a basis.”** Same sex marriage,
therefore, would likely require a constitutional amend-
ment. Regulation of same sex couples through regis-
tered partnership would be constitutionally acceptable
but according to Professor Teiko Tamaki there have
been no attempts, nor even discussions, about recog-
nizing rights to same sex couples.?

As with other countries where there is no recogni-
tion of rights for same sex couples, gay and lesbian
individuals have found alternative means to regulate
their relationships. Just as in Italy, Japanese same sex
couples can enter into a contractual relationship
through a notary deed.**¢ Another practice is to use
adoption of one partner by the other partner to create
kinship and family rights and obligations.*” As
Professor Tamaki states, “[o]nce the ordinary adoption
arrangement is successfully made between same-sex
couples, they are in a parent-child relationship on the
surface with the same legal rights enjoyed by any other
natural parent-child relationship and adopted parent-
child relationship, the mutual rights and duties of sup-
port and succession.”**

In Japan there are two types of adoption: ordinary
adoption (futsu yo-shi) and special adoption (fokubetsu
yo-shi).** Ordinary adoption allows an adult to adopt
another adult. It is a simple procedure that does not
require a court authorization and can be requested
before a municipal officer. Professor Tamaki points out
that according to statistics, the majority of adoptions
are of this kind and special adoptions, which would be
the procedure for adopting a child, amount to around
1% of all adoptions.”® This does not mean, however,
that most of these adoptions are done by same sex cou-
ples. But even if a small number of couples use this
method of forming a family, it is still interesting how
pervasive the knowledge of this practice is.>'

24 Kenpd [Constitution] art. 24.

24 Japan Report, supra note 243, at 255.
26 1d. at 260.

27]d. at 259-60.

248 Id

2]d. at 259.

250 Id

51 For a description of both adoption and notary deeds by same
sex couples in Japan, see Claire Maree, “Same—Sex Partnerships
in Japan: Bypasses and Other Alternatives,” Women’s Studies
33,4 (2004): 541-549.
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6.3 The Most Recurrent Arguments

for and Against Same Sex Marriage
6.3.1 The Essentialist Arguments

Professors Martinez de Aguirre Aldaz and De Pablo
Contreras advance this type of argument by claiming
that the correct interpretation of article 32 of the
Spanish constitution should have not led to the autho-
rization of same sex marriage.?? In their opinion, the
grammatical interpretation of this article should take
the constitutional interpreter to the Dictionary of the
Royal Academy of the Spanish Language where mar-
riage is defined as a long term union between a man
and a woman.” The word “marriage”, therefore,
would require a man and a woman. This argument
would be reaffirmed by looking at the etymology of
the word matrimony that comes from the Latin
“Matri,” meaning “mother,” and Mony or Monium,
meaning “status, role, or function.””* They argue,
therefore, that matrimony is a concept intrinsically
linked to becoming a mother and the possibility of
procreation.

In opinion of Professors Martinez de Aguirre and
De Pablo “[i]f the union is between two men or two
women it is then not marriage, but rather another dif-
ferent human and social phenomenon, for the same
reason that the sale of something for no money is not a
sale but a donation, and saying that a donation is not a
sale is not pejorative against the donation, but simply
defining substantially different truths, subject to differ-
ent legal treatment.”>®

A similar argument can be found in the French
report. Professor Fulchiron states that in the core of
the definition of marriage, the difference of sex is
embedded in culture.® He claims that even beyond
the Judeo Christian culture, marriage has historically
been conceived as a union between a man and a
woman, regardless of each society’s acceptance or not
of homosexuality.?’

22 Spain Report, supra note 18, at 295.
W,

2% The Random House Dictionary of the English Language
(unabridged) 1186, 1247 (2nd ed. 1982).

23 Spain Report, supra note 18, at 295.
2 France Report, supra note 166, at 130.
257 Id
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According to these arguments, there was no need to
define marriage as between a man and a woman
because it was structurally required to have two sexes
for it to exist as such. The reports for Portugal, Greece,
Italy, and Uruguay rely on what is known in the civil
law tradition as “the theory of the inexistence” to
explain why the lack of two opposite sex individuals in
a marriage contract did not make that contract null but
rather inexistent.?”® The theory of the inexistence was
adopted in article 146 of the French Civil Code for the
case of lack of consent.” It has been used by legal
scholars to explain that a marriage between two indi-
viduals of the same sex would be inexistent t00.2
Professors Martinez de Aguirre and De Pablo Contreras
give the example of a sales contract.”' If there is no
price to be paid, the sales contract is not null; it does
not exist as a sales contract and it exists as a donation.
Same sex marriage, according to this theory, would not
be a marriage but something different that needs to be
named differently. That was also the position of a court
in Italy to justify its holding that in Italy, though
not expressly established by the Civil Code, marriage
is a union between a man and a woman. Professor
Zambrano explains that the rationale of the court was
that “[t]he fact that the Italian legislator, in establishing
the eligibility conditions for marriage did not make
any reference to the difference of sex was interpreted
by these judges as the proof that same sex marriage
must be seen as non-existent (inesistente) at all.’?6?
Another example of the ontological position is Sect. 1
of the Michigan Marriage Protection Act of 1996:
“Marriage is inherently a unique relationship between
a man and a woman...”%

2% See Henry Capitant, Introduction a l'étude du droit civil:
Notions générales (Paris: A. Pedone, 1898), 250-251.

2 Code civil [C. civ.] Article 146 (Fr.) (“Il n’y a pas de mariage
lorsqu’il n’y a point de consentement.”).

20 For a brief account on the theory of the inexistence, see
Ricardo Victor Guarinoni, “De lo que no hay. La Inexistencia
Juridica” Cuadernos de Filosofia del Derecho (Spain), Doxa N.
25, 2002. 637-653. Reference to the use of the theory of inexis-
tence in the context of same sex marriage in Germany can be
found in W. Miiller-Freienfels, “Family Law and the Law of
Succession in Germany,” International and Comparative Law
Quaterly 16 (1967): 431.

21 Spain Report, supra note 18, at 295.

22Ttaly Report, supra note 220, at 247, referring to Trib. Latina
(Italy), 10th June 2005.

263 MicH. ComP. Laws SERV. § 551.1 (2007) (emphasis added).
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Professor Duarte mentions in his report that
marriage between two individuals of the same sex
was inexistent in Portugal before last May.”** Now,
same sex marriage exists and it is legal.’® If the argu-
ment on the nature of things is right, it would be irrel-
evant that same sex marriage was legal in Portugal, or
in Spain or in any other country. All these countries
would be mistaken by calling marriage something that
is not marriage. If things are what they are and not a
different thing, then it would not be possible for the
law to order them to be something different.

There are three different options with regards to the
ontological argument. The first option is to take the
position that countries that have passed same sex mar-
riage laws have made a conceptual mistake. Under this
argument, countries where marriage is a union between
aman and a woman should not recognize any effects to
same sex marriage because it is not a real marriage.
Each country may decide to call a same sex union a
marriage and give it the effects of marriage, but because
it is structurally not a marriage, no one should be
forced to recognize such unions as marriage. This
position is not necessarily incompatible with believing
in the recognition of rights for same sex couples, but
only with the option of opening up marriage to same
sex couples. There is, nonetheless, a stronger version
of this argument that is incompatible with same sex
unions in general. The stronger version is usually based
on a faith argument that cannot be disputed because it
goes beyond rationality. Some reports tangentially
touched on religious bases for regulating marriage but
it was not thoroughly advanced by any. I will not refer
to this argument here since no report elaborated on
these types of arguments.>®

24 Portugal Report, supra note 50, at 2.
265 Id.

2% For an overview of such arguments, see John M. Finnis, “Law,
Morality, and “Sexual Orientation,” Notre Dame Law Review
69 (1994), 1062—-1063 (“At the heart of the Platonic—Aristotelian
and later ancient philosophical rejections of all homosexual con-
duct, and thus of the modern “gay” ideology, are three funda-
mental theses: (1) The commitment of a man and woman to each
other in the sexual union of marriage is intrinsically good and
reasonable, and is incompatible with sexual relations outside
marriage. (2) Homosexual acts are radically and peculiarly non-
marital, and for that reason intrinsically unreasonable and unnat-
ural. (3) Furthermore, according to Plato, if not Aristotle,
homosexual acts have a special similarity to solitary masturba-
tion, and both types of radically non-marital act are manifestly
unworthy of the human being and immoral.”).
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The second option is to argue that it is a mistake to
affirm that different sex is essential to marriage.
Marriage could be defined as a union between individu-
als emotionally tied to each other. Even if historically
the most common definition of marriage has required
two individuals of different sex, it would be possible to
argue that marriage remains a marriage if more than
two people enter into a relationship, or if people of the
same sex do so. Professor Fulchiron states that polyg-
amy and same sex are not the same variables in the con-
ceptualization of marriage.”® Polygamy is marriage,
although not accepted by French law, but same sex
marriage is not.?

The question is, then, what is essential to marriage?
Indisputably, it requires the participation of at least
two individuals. One person alone cannot marry. It
also requires that all parties to the marriage be recog-
nized as individuals by a legal system but it is still mar-
riage if some of the parties to a marriage are legally
treated as individuals of lesser value. Also, most legal
systems today pose some restrictions on kinship. Are
these restrictions essential to marriage? Does marriage
require sexual activity between the parties? Does it
require emotional support between the parties? There
are conflicting answers to these questions and greater
issues about family, citizenship and moral values lie
behind each position.

In theory there can be essentialist arguments in favor
of same sex marriage but essentialists are found primar-
ily on the side of heterosexual marriage advocates.

The third option is to reject essentialism completely
and argue that the concept of marriage can mutate from
one thing to another. In other words, the law would
have the power to define legal concepts. Marriage, thus,
may have been a union between a man and a woman
but it can now be a union between two individuals of
any sex. Marriage can be a union between several men
and one woman, or it can be a union between several
women and one man, or any combination in between.

It seems that legal systems define and redefine things
rather often. Law defines, for legal purposes, life and
death. In the Catholic tradition, many women and men
baptize the unborn dead fetus and give the fetus a
Christian burial. In most Western traditions, however, a
dead fetus was never a person. The same happens

267 France Report, supra note 166, at 138.
268 [d
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with death. Law defines the moment of death even if
for religious purposes, or even by medical standards,
the person may still be alive. Historically, personhood
has been legally defined and redefined, sex has been
defined and redefined, and many other concepts have
been created by laws only to be recreated by different
laws. Marriage, therefore, could change too. But there
are limits to the process of definition and redefinition,
and legal marriage must keep some relation to the social
understanding of marriage. At the same time, all legal
definitions must respect a framework of human rights.
With these restrictions in mind, it would be possible to
redefine marriage to include other unions such as those
between same-sex couples.

6.3.2 The Teleological Arguments

A second set of arguments that recur in the reports as
well as in general literature about marriage relates to
the purposes of marriage, or more specifically, the
purpose of the state protection of marriage. Many
reports assert that refusal to recognize rights to same
sex couples have been based on a belief that the state
has an interest in protecting heterosexual couples as
the only units capable of procreating. That would be
the fundamental difference between a couple where
both parties are of the same sex and one where they
are of different sex. It is not the fact that they will
procreate or that in a particular union the goal will be
to procreate. It is the general interest of the state to
protect associations that will secure procreation. This
argument was used in Canada before they granted full
recognition of same sex marriage. The Supreme Court
of Canada stated then that marriage’s “ultimate rai-
son d’étre (...) is firmly anchored in the biological
and social realities that heterosexual couples have the
unique ability to procreate, that most children are the
product of these relationships, and that they are gen-
erally cared for and nurtured by those who live in that
relationship.”® In Belgium this was also an impor-
tant argument against the recognition of same sex
marriage.?’

29 Egan v. Canada, (1995) 2 S.C.R. 515 (Can.). Professor Bureau
states in the Canada Report that this argument was then aban-
doned in other decisions such as EGALE Canada Inc. v. Canada,
(2003) 13 B.C.L.R.2d 1 (B.C. Ct. App.).

210 Belgium Report, supra note 12, at 66-67.
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A more complex teleological argument is one that
links marriage to family in general. The purpose of
marriage would not only be to ensure procreation but it
would also be to protect family in general by maintain-
ing marriage as the exclusive option to create kinship
outside consanguinity. Marriage creates parents who
are linked to their children and are also linked to the
families of their spouses.

These two reasons are the ones that make Professor
Fulchiron affirm that in France, marriage covers the
family and PACS is intended to cover the partnership.?’!
Marriage would be naturally linked to procreation and
to family. This is not the same in the case of same sex
couples, who are not naturally linked to procreation.

The question behind the teleological arguments is
what the meaning of legal marriage is. Why would a
country protect some types of associations over others?
Historically, marriage has served several distinct pur-
poses that range from controlling women, controlling
sex, controlling offspring, and controlling property,
among others.””? Before the rise of DNA tests, mar-
riage was the most efficient signaling of paternity, and
the most efficient tool, therefore, to claim alimony
from estranged or irresponsible fathers.

Gradually different countries have been relaxing
their rules regarding parenting, but have kept marriage
as the ideal of family formation. Countries reviewed
for this report show a tension between equality and
family rights. Portugal even redefined marriage but
was unable to provide adoption rights and access to
parenting to same sex couples.’”® Countries such as
Denmark or the Netherlands were also hesitant to open
the door to parenting to same sex couples, and many
countries seem to be ready to equalize all aspects of a
same sex relationship with all aspects of marriage but
parenting.

There is a recurrent tension between the right to
privacy and the right to family. We learn from Professor

' France Report, supra note 166, at 131.

*2Tn medieval Europe, marriage was “an institution by which
men were confirmed as the masters of their wives on religious
and legal grounds. But it was also a union intended to provide
for the well-being of both parties and eventually their children.
At the peasant level marriage was largely an economic arrange-
ment (...). A bride’s dowry consisting of money, goods, animals,
or land was essential to the founding of a new household.”
Marilyn Yalom, A History of the Wife (New York: HarperCollins
2001), 47.

23 Portugal Report, supra note 50, at 2.
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Aichberger-Beig that the right to private life guaran-
teed in Article 8 of the European Convention of Human
Rights was used by the Austrian Constitutional Court
to base its decision to treat unmarried couples of oppo-
site or same sex equally.”’* Countries that accept same
sex unions have done so by recognizing that individu-
als have the right to engage in relationships of their
desire. This right, however, seems to end when it
clashes with the right to family. Professors Swennen
and Leleu state that the constitutional challenge to the
legal recognition of same sex marriage in Belgium was
based in part in the idea that the law was assimilating
different situations: on one hand, people who wish to
found a family with a person of the opposite sex, and,
on the other, people who wish to enter into a cohabita-
tion regime with a person from the same sex.””> The
claim implies that individuals would have a right to
form a partnership with whomever they wish, but that
this would be a different situation than wishing to form
a family, which could only be done by individuals of
opposite sex.

This has been the approach of the ECHR to encour-
age European countries to recognize rights to same sex
couples, and at the same time, maintain that marriage
is still a heterosexual institution. Article 8 of the
European Convention of Human Rights protects the
right to private and family life, whereas Article 12 pro-
tects the right to marry and to found a family.?’
Professor Norrie states that the ECHR has been hesi-
tant to use the “right to family life” of Article 8 to
decide cases that involve sexual orientation claims.
Instead, it has focused its attention on the “right to pri-
vate life” of the same Article.”’

There are additional teleological arguments in
favor of same sex marriage. The exposition of rea-
sons to introduce same sex marriage (Exposé des
motifs) in the Belgian Bill stated that “in our contem-
porary society, marriage is lived and felt as a (formal)
relationship between two people, whose primary goal
is the creation of a lasting cohabitation. (...)”*”
“Today, the purpose of marriage is essentially to show

274 Austria Report, supra note 127, at 3.
273 Belgium report, supra note 12, at 69.

276 Council of Europe, Convention for the Protection of Human
Rights and Fundamental Freedoms art. 8 and 12, Nov. 4, 1950,
E.T.S. No. 5,213 U.N.T.S. 221.

MUK Report, supra note 79, at 331.
28 Belgium Report, supra note 12, at 68.
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and affirm the intimate relationship between two
people, and marriage loses its procreative character -,
there is no reason not to expand marriage to same sex
persons.”*”

The argument that the state must protect marriage
because of its procreative nature may be the strongest
argument against same sex marriage. The state, after
all, has an interest in ensuring that new citizens will
be born. It has an interest also in ensuring that these
new citizens will be raised in loving environments. At
the same time, states also have an interest in protect-
ing their own citizens from discrimination and pro-
viding an environment that tends toward the pursuit
of happiness and self realization. Is it necessary to
restrict one in order to protect the other? Is restricting
marriage to opposite sex couples the least harmful
means to protect procreation? And is it the most
effective way to do so?

6.3.3 Marriage as Symbol, but of What?

Several reports refer to the importance of marriage as
a symbol, “[sJomething used for or regarded as repre-
senting something else.”® With marriage states are
protecting something beyond the solemn act of mar-
riage. Nonetheless, it seems that in some cases the
symbol has transcended the idea or thing that it was
meant to represent becoming at the same time the sig-
nifier and the signified.

Professor Witzleb states, regarding Australia, that
“(s)ame-sex marriage is generally no longer needed to
achieve equal entitlements and protection before the
law. The inequality now lies predominantly in with-
holding from gay men and lesbians the possibility of
giving status to their relationship through an official
act celebrating and confirming the existence of that
relationship.”?! In South Africa, the Marriage Act
remained intact and a different institution, also called
marriage but under a different Act, was created.*

Registration authority and name change have been
recurrent concerns in countries passing registered
partnership or civil union regulations. Whether the

2P Id. at n.49.

20 The Random House Dictionary of the English Language
(unabridged) 1926 (2nd ed. 1982).

281 Australia Report, supra note 97, at 12.
22 South Africa Report, supra note 35, at 280-81.
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authority that can register same sex partners (or partners
in general) will be the same one that registers marriages
was an issue in Denmark and Austria.”®® In Germany
those states who opposed ELp left registration to public
notaries instead of giving it to the same authority that
registers marriages.” In Hungary name change was
not allowed for registered partners.?® In Austria regis-
tered partnership contemplates the option of name
change but as oppose to marriage, the new statute did
not refer to this new name as “family name.”*

The use of marriage as primarily a symbol is found
in countries that have created parallel institutions to
marriage via registration or recognition of cohabitation
and have granted these unions the same rights enjoyed
by married couples. United Kingdom and, to great
extent, Australia are good examples of this model.?” If
married and unmarried couples or registered partners
enjoy the same benefits, rights and obligations, the
only added value provided to married couples is a
social signifier of their status. As a social signal, the
act of marriage is twofold: it facilitates the matching
process by acting as a prima facie guarantee of com-
mitment, and it is a sign to the rest of society that the
relationship between two individuals has an expec-
tancy of a long-term commitment.”®® But why would
the State have to facilitate this process for some groups
only? It seems that either marriage must stand for
something more substantive than a social signifier, or it
may well surrender to the fact that it is the standing
facade of an old structure that with time has ceded.

If the purposes of marriage—the signified—have
lost meaning, the signifier loses meaning too. In those
countries where access to parenting is fully restricted
to heterosexual married couples, the symbolic nature
of marriage makes sense because there is a direct cor-
relation between symbol and purpose: procreation
within marriage. Regardless of whether this norm is

23 Denmark Report, supra note 90, at 120; Austria Report, supra
note 130, at 6-7.

24 Germany Report, supra note 116, at 167.

25 Hungary Report, supra note 144, at 212.

2 Austria Report, supra note 127, at 7.

27 UK Report, supra note 79, at 333; Australia Report, supra
note 97, at 6-7.

288 See Robert Rowthorn, “Marriage as a signal,” in The Law and
Economics of Marriage and Divorce, ed. Anthony W. Dnes and
Robert Rowthorn (Cambridge: Cambridge University Press,
2002), 141.
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fair, the symbolism and the substantive objectives
behind it are tied together. For example, today mar-
riage makes sense in Romania where only heterosexual
couples can marry and no one but married couples can
form co-parental families.® This, however, is not a
statement about the appropriateness of the substantive
norm that marriage protects. It may well be that the
reasons that lie behind marriage in a particular country
do not conform to current standards of treatment of
individuals in the eyes of international law or in the
eyes of the country’s own constitutional values. It can
also mean that in practical terms marriage is not fulfill-
ing the purpose that it was meant to carry out. This
would be the case, for example, of a country whose
statutes recognize only heterosexual married couples
but the number of out of wedlock children is almost as
large as or larger than the number of children born
within marriages. In cases where the purpose of
marriage fails, so should the symbol.

Marriage as a symbol can also be analyzed from a
different perspective, as the need for legal systems to
rely on forms. This is simply the formalist feature of
the law. Atiyah and Summers, state that legal reason-
ing can be formal or substantive. Substantive reasons
are those based on “moral, economic, political, institu-
tional or other social consideration[s].”*® They “serve
as primary ingredients of most constitutions, statutes,
precedents, and other legally recognized phenomena
(...) which give rise to formal reasoning.”*' Formal
reasons give judges the power to decide on the bases of
a rule that usually excludes any other consideration.
“Unlike a substantive reason, a formal reason neces-
sarily presupposes a valid law or other valid legal
phenomenon, such as a contract or a verdict.”**

Formal reasons presuppose that someone else, at a
different level, has already weighed all substantive rea-
sons that could be behind the signifier that will replace
all other reasons. In this sense, a formal reason has to
be created taking into account substantive objectives
that the legal system wants to protect. Age require-
ments to exercise the right to vote or to obtain a driver’s

2% Romania Report, supra note 236, at 5.

20PS. Atiyah and Robert S. Summers, Form and substance in
Anglo-American law: a comparative study of legal reasoning,
legal theory, and legal institutions, 5 (Oxford: Clarendon
Paperbacks, 1987).

291 Id

22]d. at 2.
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license are examples of formal reasons. Just like voting
age, marriage would be “a formal reason for making
many decisions.””? As Atiyah points out, marriage is
used as a formal reason to allocate resources, define
entitlements, and provide benefits. In his opinion, “[s]o
many different questions arise about how we are to
treat two parties in some sort of relationship that it is
exceedingly convenient and cost-effective to make the
answers turn uniformly on one simple formal proposi-
tion. Are they married or not?”?** Formal reasons,
however, must change when the substantive reasons
that support them change. Marriage used to be evi-
dence of meaningful relationships of one type. Once
societies start accepting other meaningful relation-
ships, either these relationships are also included in the
formal reason by expanding marriage, or the formal
reason loses all meaning. It is no longer efficient for
the system to rely on that particular formal marker.
Judges often find themselves reviewing a claim that a
certain benefit, or a certain share of property, should be
granted to the plaintiff as if she were in possession of a
marriage certificate that she does not actually have.
Individuals urge judges not to look at the formality—
the existence of a marriage certificate—but to the sub-
stantive reasons that lie behind it.

Marriage used as a legal formal reason is a great
argument for expanding the concept of marriage to
same sex couples. It reduces claims in courts from gay
and lesbian partners requesting the right to hospital
visitations, the right to pension benefits, or the right to
succession. The formality of marriage, on the contrary,
works against assimilation of married and unmarried
couples. A system where different forms of association
may qualify for legal recognition is certainly more
complex than one that attaches rights to a marriage cer-
tificate. Nonetheless, Atiyah’s assertion that “special
rules for long-term cohabitants and also for infending
long term cohabitants would be an immensely costly
and troublesome business”*? has been already put to
test in Canada, Australia, and the United Kingdom,
among others. None of the reports have referred to
complications, if any, that the change in their regula-
tions may have brought to the adjudicative process.

23 P.S. Atiyah, Essays on Contract 105 (Clarendon Paperbacks
1986).

241d. at 107.
295 14
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All countries that have opened their legal systems
to include same sex couples as legitimate associations
worth of recognition (partial or total), have done so
after their systems were challenged in court by same sex
couples. These trials have been specific to a particular
right, as in Colombia, or they have been directly aimed
at claiming the right to marry, as in South Africa.

In countries where same-sex couples are invisible
in legal statutes, they are very much visible in courts.
Judges following their countries’ formal signifiers
may deny rights to same-sex couples, but these claims
show a reality that clashes with the legal construction
of emotional associations chosen by such country.
What the national reports reviewed here show is that
the formality of marriage is often outweighed by sub-
stantive reasons in courts.

6.4  Conclusions

Whether scholars and political scientists agree with the
direction that family law is taking, it is undeniable that
there is a movement towards the recognition of same
sex couples as family units, at least in Europe and in
the Americas. Same sex marriage, however, is not yet
the common type of recognition. Instead, countries
have accommodated same sex couples into their legal
systems almost as a tacit admission that same sex
cohabitation happens, and it has legal consequences
that must be regulated. In countries with no recogni-
tion of same sex couples, gay and lesbian couples exist
and find ways of accommodating at least their basic
partnership needs within their legal systems.

These changes in family law pose several chal-
lenges both at local and international level. Among
these challenges, three can be directly drawn from the
country reports reviewed for this work. The first chal-
lenge is the relationship between international private
law and family law; the second relates to parenting;
and the final challenge is the role that international
courts play in family law structures.

One of the main obstacles that same sex marriage
and registered partnership regimes face in a global
world is the recognition of these unions by different
countries. The variety of legal regimes for same sex
couples will most likely trigger a global change in
international private law. Some countries have estab-
lished rules about how to treat same sex marriages
or partnerships performed or recognized abroad.
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Most countries, however, have not thought of this issue
yet. For a same sex couple, the uncertainty of whether
their relationship will be recognized abroad creates a
major difference from opposite sex couples.

As long as the majority of countries still define mar-
riage as a union between a man and a woman, a lesbian
couple married in Belgium will be less willing to move
overseas than a heterosexual couple. At a minimum,
same-sex couples thinking of relocation have to weigh
arguments that heterosexual couples do not have to
consider.

Another challenge that countries face is access to
parenting by same sex couples. In some countries the
redefinition of marriage as open to same and opposite
sex couples has meant that not all marriages are the
same. In those countries, as in Portugal, marriage is no
longer one single institution but two different institu-
tions that use the same name. In a way, redefining
marriage in those terms is like redefining citizenship
and having one group of citizens with the right to vote
and another group without it.

Countries have moved from strict regulations where
only children born within marriage were recognized as
legitimate and had access to rights, to regimes where
no difference or very little difference is made between
children born within marriage and out of wedlock.
Countries have also moved from strict adoption laws
where only married couples could adopt children to
systems in which single individuals can also become
adoptive parents. Once parenting is recognized outside
marriage, it is difficult to maintain privileges for only
one model of parenting.

The complexity of biology must be added to the com-
plexity of adoption regulation. Today procreation is pos-
sible in ways unthinkable 50 years ago. If contraception
made possible for women to choose if or when to have
children, assisted reproductive technologies have made
possible for women to choose their family structure.
Single women can decide to have a child alone, and
lesbian couples can decide to become mothers, all this
without emotional ties and even with anonymous
sperm donors. In addition to the variety of assisted
reproductive technologies, surrogacy is now a reality
that opens up the possibility for gay male couples to
become fathers too. As stated in this report, some
countries treat assisted reproductive technologies as a
health issue open to all women regardless of their
sexual orientation and marital status.”® Other countries

2 This is the case of Denmark. Denmark Report, supra note 90,
at 118.
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restrict these technologies to married couples or to het-
erosexual couples.??” Surrogacy is forbidden in many
countries, others forbid it only if for profit, and other
jurisdictions allow it completely.”® Today there are
many more alternatives to become a family than in past
generations. Until recently, it was up to each country to
determine if the legal concept of family and the social
concept of family would coincide or not. In today’s
culture of universal human rights and international
legal regulation, this may not be an exclusively national
prerogative. The European Court of Human Rights
reinforces this idea in its decision Schalk and Kopf v.
Austria. Although the Court was not willing to recog-
nize that under the European Convention of Human
Rights there was a right for same sex couples to marry,
it did change its past interpretation recognizing same
sex couples a right to family life.?”

This is precisely the third challenge that countries
are facing with regards to family law. The “national”
has become “international” and family law is not iso-
lated from this phenomenon. Traditionally family law
has been treated as a local construction that, although
regulated by law, transcends its legal conceptualization
to ultimately reflect the most intimate cultural values
of a nation. For a long time, international law was seen
as unrelated to family law. This was reasonable given
that families were also shielded from local legal
intervention. As inequalities within the family struc-
ture have been uncovered, countries have allowed more
legal intervention within the family. International law
started to intervene when family law issues were pre-
sented as human rights issues.

International systems of protection of human rights
have evolved from a role of guarantors of a minimal
treatment of respect of human rights to a role of authen-
tic interpreters of the concepts of human rights. With
this new role, its involvement in shaping family law is
inevitable. The Schalk and Kopf case recently decided
by the ECHR provides a good example of the current
intervention of international courts in family law. The
Court denied that a heterosexual definition of marriage
amounts to discrimination, but it left the door open
to revisit this decision as European countries evolve
towards more comprehensive definitions of marriage.’®

7srael Report, supra note 151, at 19-20.
28 Germany Report, supra note 116, at 173; see also Belgium
Report, supra note 12.

29 Schalk and Kopf, supra note 86, at 94.

307d. at 105.
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The ana]ysis of same sex coup]es in different The Canadian public, like those in many other countries,
are divided on this question. Some feel strongly that gov-
ernments should continue to support marriage as an
opposite-sex institution, since married couples and their
countries regarding same sex couples will continue. It children are the principal social unit on which our society
seems that the statement made by Mr. Martin Cauchon is based. Others believe that, for reasons of equality,
as Minister of Justice and Attorney General of Canada governments should treat all conjugal relationships—

in 2002 is still h . . opposite—sex and same-sex—identically. Still others
n 1s still very much pertinent: believe that in a modern society, governments should

countries shows unease in this area. Changes will keep
coming and tensions within countries and among

Not just in Canada but around the world, individuals and cease to recognize any one form of relationship over
their governments have debated whether marriage has a another and that marriage 'ShOUId be TeH}OVCd_ f'rom
continuing value to society, and if so whether and how the law and left to individuals and their religious

. . . . . 3 3 1 301
the state should recognize married relationships in law. Institutions.

301 Department of Justice of Canada, Discussion Paper, Marriage
and Legal Recognition of Same Sex Unions, (November 2002),
http://www.justice.gc.ca/eng/dept-min/pub/mar/mar.pdf ~ (last
visited October 22, 2010).


http://www.justice.gc.ca/eng/dept-min/pub/mar/mar.pdf

Consumer Protection in Private
International Relationships*

Diego P. Fernandez Arroyo

7.1 Introduction

7.2  Emergence of the International

Dimension in Consumer Protection

Consumer protection has developed constantly —
although in various ways — in recent decades in many
countries. Initially, the envisaged protection was pre-
dominantly made at a national level, limited to purely
internal consumer transactions. The essential purpose
of such a limitation seemed to be strongly linked to the
traditional notion that these aforementioned transac-
tions represent a reduced sum, the consideration of
which did not however prevent consumer protection
from becoming a constitutional duty in several legisla-
tions. But some phenomena such as the international-
ization of the markets, mass tourism and, above all,
electronic commerce have increased the global volume
of consumer operations to such an extent that it is now
absurd to consider them exclusively as questions relat-
ing to small, individual transactions. At the same time,
these phenomena have led to a kind of democratization
of international consumption, which is no longer the
rare privilege of the chosen few.

*La protection des consommateurs dans les relations privées
internationales.
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The fact that anyone with access to the Internet
can, even without realizing it, enter into genuine
international contracts allows us to understand the
importance and the necessity of developing the inter-
national aspect of consumer protection. If, within
each legislation, consumers can be exposed to the rig-
ors of market rules, this weakness is obviously more
marked when co-contracting parties are located in a
different country and/ or if their transactions are
subject to foreign laws and jurisdictions. After the
consolidation of “consumer law”, there emerges an
increasingly powerful “international consumer law”
whose categories and concrete responses are, as is
often the case in international law, sometimes com-
plicated and very relative but quite indispensable.

In view of the obvious lack of adaptation to general
rules as far as international contracts are concerned,
this branch of international law has begun to elaborate
conflict of laws rules and conflict of jurisdiction rules
specifically aimed at international consumption rela-
tionships. But the increasing number of these opera-
tions, on the one hand, and their singular nature on the
other hand, forces legislators to adopt other comple-
mentary mechanisms. Consequently, international
consumer law cannot be content with good rules of
judicial competence, of determining the relevant law
and, sometimes of acknowledging and enforcing foreign
decisions. All these rules are no doubt necessary.
But, in addition to these elements of “classic” private
international law, there is a development of mecha-
nisms affecting the procedure, the cooperation and
alternative methods of resolving litigation. Basically,
one cannot ignore the existence of a “mercantilist”
position, which perceives consumer law in general
and the protective policies applied by public authori-
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ties as obstacles to the freedom of commerce, especially
to the functioning of global markets created by electronic
commerce.' The tension between this position and that
which seeks to give a proper substance to rights of the
individual in the face of globalization is revealed every
time that an effort is made to impose regulation (above
all when there is an international attempt at unification
or harmonization).> The concern to find balanced
solutions has long been present in legal literature.’

7.3  Comparison of Law in the Context
of Internationalization and

Privatization

The traditional usage of comparative methodology con-
tinues to be useful in teaching, elaborating and in the
application of private international law. However, to be
useful is not enough. It is in fact necessary to take into
account the actual phenomena which require a comple-
mentary approach for comparative law, as has already
been noticed by several well-known comparativists.*
The essential considerations that should be borne in
mind are, on the one hand, the transfer of law-making
power from the State to international or supranational
organizations; on the other hand, the transfer of a large
part of legal regulation and dispute settlement from the
public sector to the private sector. One must be aware of
these trends and reversals in order to contribute to a
better understanding of private international law and to

!Critic about this position, N. Reich, “Transnational Consumer
Law — Reality or Fiction?,” Penn State International Law Review
27, 3/4 (2009), 859, 860-861.

*Within the framework of the Hague Conference of Private
International Law, see the document “The impact of the Internet
on the Judgments Project: Thoughts for the Future”, Prel. Doc.
No 17 of February 2002, Available on the website of the Hague
Conference < www.hcch.net > under “Conventions” then “Nr
37”7 and then “Preliminary Documents.” Within the framework
of the OAS, see M. J. Dennis, “Diseflo de una agenda préctica
para la proteccién de los consumidores en las Américas,” in
Proteccion de los consumidores en América. Trabajos de la
CIDIP VII (OEA), ed. D.P. Fernandez Arroyo and J.A. Moreno
Rodriguez, 219 (Asuncién: CEDEP/La Ley 2007).

3See E. Jayme, “Le droit international privé du nouveau millé-
naire: la protection de la personne humaine face a la globalisa-
tion,” Recueil des Cours 282 (2000), 9, 25-28, 32-34.

*G. A. Bermann, “Le droit comparé et le droit international:
alliés ou ennemis?”’, RIDC (2003), 527-529; M. Reimann,
“Comparative Law and Private International Law,” in The Oxford
Handbook of Comparative Law, ed. M. Reimann and R.
Zimmermann (Oxford: OUP, 2006), 1388 ss.
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improve the quality of private international dispute
resolution.

Economic integration and international codification
greatly influence national legal systems. This is proved
by the existence of the supranational legal framework
of the European Union (EU) and marked by the com-
munitarization of the law and its collateral effects, for
example, the EU’s membership of the Hague Conference
on Private International Law.’ Even if elsewhere in the
world one cannot speak of a genuinely supranational
legal structure, this claim is nonetheless true. Failing to
take into account this evolution prevents comprehen-
sion of the legal systems and, consequently, prevents
interpreting them correctly in the law-making process
and in the resolution of real cases.

All these considerations have been taken into
account during the elaboration of this Report. It is well
known that traditionally the International Academy of
Comparative Law appoints one person per subject
area, who must write a general report on the basis of
information received by national reporters. It goes
without saying that the subjects of national laws dealt
with in the reports on member States of the EU are
likely to be residual and repetitive, as substantive law
and private international law in so far as consumer law
is concerned come essentially under the law-making
power of EU law.% In the Americas, for instance, the
specific rules of private international law relating to
consumer protection are absent in the Latin American
countries. The Inter-American Conference on Private
International Law is, however, working on this subject
and several drafts are on the negotiating table. The Hague
Conference, at a universal level, and the Mercosur, at
a regional level, are also dealing with this matter.
Consequently, in order to write a comparative report as
accurately as possible, we have combined international,
supranational and national reports, bearing in mind that
several national reports were quite limited in their scope.

>A. Schulz, “The Accession of the European Community to The
Hague Conference on Private International Law,” ICLQ 56
(2007), 939.

°This idea is clearly expressed in the introduction of the French
Report: “dans les relations internationales, la protection est
presque intégralement assurée par le droit communautaire,
réduisant 'intervention des normes nationales a la portion
congrue”. The same may be found in the Polish Report, I.1: “In
the Polish legal system the vast majority of legal provisions,
both substantive and procedural, protecting consumers involved
in international transactions stem, more or less directly, from the
law of the European Union” (also at 1.2).


http://www.hcch.net
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7.4 General Context

7.4.1 Rules and Principles in National
Constitutions (Consumer Protection
as a Category)

Only the most modern constitutions contain specific
rules of a more or less complete nature relating to con-
sumer protection,’” occasionally giving this protection
the character of fundamental law.® Many of the public
legal systems which identify a constitutional rank for
consumer protection are to be found in Latin America,’
others are in Europe.'® In the Swiss constitution (article
97), for instance, the recognition of consumer protec-
tion becomes a reality in the Confederation’s obliga-
tion to legislate and in the cantonal obligation to
organise a process of conciliation or simple and rapid
judiciary to resolve disputes whose contentious value
does not exceed a sum fixed by the Federal Council.!!
In Africa the projected new Kenyan constitution con-
tains an article on consumer protection, which was
adopted in 2004, but which was never put to a referen-
dum and, consequently, has not taken effect.!?

Among more recent constitutions, the Ecuadorean
one of 2008 recognizes the rights of users and consumers
(articles 52-55) in the chapter pertaining to the law
regarding persons and priority attention groups. Amongst
the explicitly acknowledged rights, it is important to
emphasize the right to be indemnified for damage caused
by the deficiencies of a public service, by the defective
quality of a product or the non-compliance of a product
with its advertising or its description; in such cases the

"However, more general references such as the restriction of
freedom of trade and industry by “mesures de police sanitaire
contre les épidémies et les epizooties” may be found in old texts.
See, for instance, Arts. 31 and 69 of Swiss Constitution of 1874
(Swiss Report, 1.1).

8See G. A. Rodrigues, “A prote¢do ao consumidor como um
direito fundamental,” RDC 58 (20006), 75.

°In Argentina, Bolivia, Brazil, Colombia, Costa Rica, El
Salvador, Ecuador, Guatemala, Honduras, Mexico, Nicaragua,
Peru, Venezuela. See J. A. Amaya, Mecanismos constitucionales
de proteccion al consumidor (Buenos Aires: La Ley 2004),
38-47. quoted in the Report of Mercosur, note 1.

1© Among the countries here reported: Spain, Poland, Switzerland
and Turkey (partially a European country and candidate to join
the EU).

See Swiss Report, I.1.A, notes 2—16 and accompanying text.
12See Report of Kenya, 1.1, notes 1 and 2 and accompanying text.
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civil and criminal responsibility of the suppliers is
provided for. The 1999 Constitution of the Bolivarian
Republic of Venezuela had already foreseen the need
to establish in law the procedures needed to defend con-
sumers’ rights, damage compensation and penalties
for the violation of these rights.!* But, in our opinion,
one of the most interesting cases is that of the Brazilian
Constitution of 1988. In addition to describing consumer
protection as a fundamental right,'* and the presence
of this category in several articles of the Constitution,
the constitutional clauses gave rise to an impressive
legislative, doctrinal and judicial development.'

In the EU, given the distribution of legislative powers,
it is more interesting to note the European rules of law
than the treatment reserved for them within the national
constitutions. Despite the failure of the so-called
“European Constitution” and its ensuing criticism, it is
obvious that the regulations concerning the EU’s treaties,
as a “super State”, fulfill a constitutional function inas-
much as they guide and limit for all the regulations and
decisions of the EU and its member States. In this sense,
the precepts of article 38 of the European Charter of
Fundamental Rights,'¢ of articles 12 and 169 of the
Treaty of the Functioning of the EU (TFEU)" serve as
“constitutional” regulations in the whole scope of EU
law. The first of these articles establishes, in the chapter
pertaining to solidarity, the consumers’ right to a “high”
level of protection. But it is article 12 of the TFEU which
most clearly shows the constitutional nature by estab-
lishing the obligation to consider the demands of con-
sumer protection in the definition and enforcement of
EU policies and actions. This is the present basis for the
extraordinary development of protective European regu-
lation, which does not prevent member States from
being even more rigorous in their protective efforts.
That is to say, that notwithstanding the “high” character

3Report of Venezuela, I.1.

“C. Lima Marques explains that “cette reconnaissance de
I’importance de la protection du consommateur parmi les droits
fondamentaux au Brazil est un mandat ... positif d’action ... de
IEtat ..., un droit fondamental socio-économique qui requiert
impérativement une action positive des pouvoirs publics en
faveur de la protection du consommateur” (Brazilian Report,
L1.A).

S1bid.

'®Which has the same legal value than European treaties (Art.
6(1) TEU).

YTFEU, adopted into the framework of the “Lisbon Treaty”, in
force since 1 December 2009. See Report of the EU, I.1.
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of protection demanded by the original EU law, the lat-
ter merely represents the minimum possible. '8
Occasionally, national courts apply protective con-
stitutional legislation directly to real cases.” And in
countries which do not admit such direct application
of constitutional legislation relating to this matter,
Poland for example,? it is accepted, on the one hand,
that a person may invoke international and suprana-
tional laws of protection when there are no relevant
national laws, and on the other hand, that the afore-
mentioned constitutional legislation may serve as a
parameter of constitutional validity.?! And yet, the
absence of specific constitutional legislation has not
prevented some upper courts from adopting decisions
in favor of consumer rights,” without necessarily giv-
ing their protection the status of “constitutional valid-
ity”.? In fact, many other laws and principles often
present in constitutions may be applied in litigation
involving consumers.? This is the case, amongst others,
for the laws and principles relating to competition,
those which guarantee access to justice and those
which forbid discrimination.” Occasionally, it is

"8See Art. 169(4) TFEU.

YThus, in Argentina, the Cdmara Nacional Federal en lo
Contencioso Administrativo, 2nd ch., has said that the protection
assured by the Constitution applies even in the absence of a
developing act. CNFed.Cont.Adm., 5 November 1998, Ciancio,
José M. c. Enargas, Doctrina Judicial (1999-2) 1124. Equally
interesting is the decision adopted by the same court in Intergas
S.A. c¢. Enargas, 18 November 1999, LexisNexis n° 8/10280
(Report of Mercosur, note 1). See also, always in Argentina,
National Court of Appeal, ch. B, 22 June 2005, Volpi c. UBS AG.
In Brazil, see STJ — 3.a T. — REsp 170078/SP — rel. Min. Carlos
Alberto Menezes Direito — j. 03.04.2001, and the decisions
quoted by C. Lima Marques, A.H. Benjamin and B. Miragem,
Comentdrios ao Cédigo de Defesa do Consumidor, Sdo Paulo,
RT (2006) 75 (See Brazilian Report, I.1.A, note 21).

2 Art. 76 of Polish Constitution of 1997.

21Of particular interest is the decision of the Polish Constitutional
Court of 2 December 2008, K 37/07, in which the Court finds
contrary to Constitution the rule which required passengers seek-
ing to hold a carrier liable for late arrival or cancellation of a regu-
larly scheduled transportation course to prove previously that the
carrier was guilty of intentional misconduct or gross negligence.
See Report of Poland, 1.1, note 6 and accompanying text. See also
decisions mentioned at notes 4 and 5 of the same Report.

22See Report of the Czech Republic, I.1; Report of Israel, L.1,
spec. notes 1-6 and accompanying text.

ZFor example, in France, consumer protection has been “only”
recognized having a general interest, that is to say, being able to
limit property rights. See Report of France, I.1.

%See, for example, German Report, I.1, and Italian Report, L.1.

%See South African Report, I.1. and note 8.
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possible to find in the legislative development of these
laws and principles the recognition of a judicial cate-
gory of consumer protection.?® In other cases, such a
category is directly created by specific legislation.”’
Totally different and not exclusively attached to
consumer protection, is another constitutional question
relating to the existence in some States of several legal
systems, due to the federal organization of the state.
This can be perceived as “an obstacle to a coherent
approach” or quite simply as a factor in a certain
assimilation of relationships within the state and with
those abroad.” In some federated States, the latter quite
simply represents a division of law-making powers
between the federal authority and the state authority to
regulate issues relating to consumer protection.*

7.4.2 The Relevance of International
and Supranational Sources

Despite their obvious importance in international
consumer relationships, specific legal solutions for
international consumer protection are still relatively
rare in much of the world. Generally, with the excep-
tion of the EU, the gaps in internal private interna-
tional law cannot be filled satisfactorily by the actions
of international and supranational organizations.
And yet, in addition to the adoption of laws that
specifically regulate aspects of the private international
law of consumer protection, one cannot ignore the

%That is the case, in Ethiopia, of the Trade Practice Proclamation
of 2003 (see Ethiopian Report, 1.1, notes 4-9 and accompanying
text).

YFor example, in Greece, Act 2251/1994 on Consumer
Protection (see Report of Greece, 1.1); in Italy, Consumer Code
of 2005 (see Italian Report, I.1); in Japan, Consumer Basic Act
and Consumer Contract Act (see Japanese Report, I.1); etc. In
South Africa, several texts (Electronic Communications and
Transactions Act of 2002, National Credit Act of 2005 and
Consumer Protection Act of 2008) offer different notions of con-
sumer (See Report of South Africa, Introduction).

*See Report of Australia, I.1. Even if they are not inconsistent
the systems in force into one State can be quite different (see UK
Report, Introduction).

»See Report of Quebec, I.1.

*That is the case, already mentioned, of Switzerland. See supra
note 11. That division between substantial aspects (attributed to
the federation or confederation) and procedural aspects (attrib-
uted to the sister States) may be found in Argentina. About the
organization of law—making power in Canada, see Canadian
Report (common law), I.1.
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impact of adopting conventions in the domain of
international commerce on internal laws relating to
consumer protection. For example, agreements put into
effect by the World Trade Organization (WTO) have
made it possible to define a standard level of “‘consumer
protection”.?" Of course, this does not constitute the
only example of an international law causing the
regulation of internal law to be modified.*

Instruments which are adopted, or which are being
drafted, are very varied, as is their insertion in legal
systems. Before now, their achievement was only pos-
sible at a regional level.

7.4.2.1 Universal Sources

There is no “universal” instrument in effect that con-
tains a specific set of regulations concerning interna-
tional consumer protection. This does not mean that
consumer protection is not of concern to international
organizations. On the contrary, 25 years ago the United
Nations (UN) adopted one of the guiding principles in
this domain with national legislators in mind, particu-
larly those in developing countries,*® who are always
considered and explicitly mentioned when national
laws are drafted. In the same way, other laws adopted
by the UN may be applied to consumers as is the case
of the Legislative Guidelines of the United Nations
Commission on International Trade Law (UNCITRAL)
concerning operations guaranteed by security rights in
2007 and, exceptionally, by the Vienna Convention of
1980 regarding the international sale of goods.** But

3'Tn the Report of Israel, 1.2, the author explains how the
Standards Law 5713-1953 had to be modified at the request of
the WTO, by removing consumer protection from the list of
grounds for enacting an official standard. Israeli Report also
mentions the Trade Duties and Safeguards Measures Law.

32In the Polish Report, the author mentions the Paris Convention
of 1962 (of the European Council) on the liability of hotel-keep-
ers concerning the property of their guests, which has provoked
the modification of some rules of the Civil Code, particularly to
limit the effect of waivers of liability.

3 Resolution 39/248 of the General Assembly of the UN, adopted
in April 1985, on the Guidelines on consumer protection (Doc.
NU A/RES/39/248 (1985) 188). See D. Harland, “The UN
Guidelines for Consumer Protection: their Impact in the First
Decade,” in Consumer Law in the Global Economy, 1. Ramsay
(dir.), 2 (Aldershot: Ashgate 1997).

3*Vienna Convention is not applicable to consumer sales (Art. 2)
“unless the seller, at any time before or at the conclusion of the
contract, neither knew nor ought to have known that the goods
were bought for any such use.”
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only now does UNCITRAL envisage the possibility of
working on (although non-specifically) international
consumer protection, more precisely the bringing into
line of different aspects international electronic com-
mercial operations.*

For its part, the Hague Conference on Private
International Law has often attempted to tackle the
international regulation of various aspects of consumer
protection. In the area of disputed jurisdictions, the
Draft of a “worldwide convention of exequatur” (1999)
contained the fairly controversial specific regulation of
jurisdiction for consumer contracts.* In the area of
disputed laws, in its 14th session (1980) the confer-
ence adopted the text on the law applicable to con-
sumer sales that was prepared by Arthur T. Von
Mehren,*” which was supposed to become the basis of
a future convention or a part of a convention. However,
this never happened.*® Thus, only one among the 39
international instruments adopted by the Conference
contained specific provisions for consumers: the
Convention of October 2, 1973, on the law applicable
to the liability for defective products.*

7.4.2.2 Regional Sources

The absence of universal instruments in our subject
amplifies the importance of work undertaken in orga-
nizations of a regional nature. Indeed, it is at this level
that specific instruments have been adopted concern-
ing the different aspects of international consumer law
and that new instruments are being prepared. At the
same time, increasing commercial relationships within
regionally integrated blocks and tighter links between
their member States leads to the adoption of laws and

3See doc. A/CN.9/706 of 23 April 2010 which contains a
summary of a colloquia made by UNCITRAL in cooperation
with the Pace Law School Institute of International Commercial
Law et la Penn State Dickinson School of Law in Vienna in
March 2010, called A Fresh Look at Online Dispute Resolution
and Global E-Commerce: Toward a Practical and Fair
Redress System for the twenty first Century Trader (Consumer
and Merchant).

%See Report of the Hague Conference, I1.1, and the document
“The impact of the Internet on the Judgments Project: Thoughts
for the Future”, quoted supra note 2.

3"Hague Conference on Private International Law, Actes et doc-
uments de la Quatorziéme Session, t. 11, Ventes aux consomma-
teurs, pp. I1-77-11-179. For a Spanish version, see D.P. Ferndndez
Arroyo and J.A. Moreno (note 2) 39-55.

*#See Report of the Hague Conference, II1.1.

¥ Ibid.
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policies, which in a more or less indirect way are
reflected in consumer relationships.*

The EU’s case is paradigmatic in this respect. All the
typical aspects of private international law of consumers
have been scrutinized by the EU legislator: jurisdiction,
applicable law, recognition and enforcement of foreign
decisions.! But the EU initiatives go further than that.
The considerable development of material harmoniza-
tion*> must be emphasized insofar as it concerns either
general aspects of commercial contracts (for example,
unfair terms), or specific consumer relationships (for
example, time-sharing). Harmonization measures also
include specific rules of private international law.*

It would be wrong to think that the EU laws, whether
private international law or substantive law, are only rel-
evant to their member States.* On the contrary, their
influence is felt beyond the community borders. Firstly,
EU law impacts on the member States of the European
Free Trade Association (EFTA) in respect of differently
weighted agreements: in the context of private interna-
tional law, we must mention the Lugano Convention
(2007) concerning jurisdiction and the recognition and
enforcement judgements, civil and commercial matters.*

“T. Bourgoignie and J. St-Pierre, “Le statut de la politique de
protection du consommateur dans les systemes régionaux
économiquement intégrés. Une premiére évaluation compara-
tive,” Rev. québécois de droit international 20-1 (2007), 1.

4l Among other instruments we will pay attention in particular to
Regulation 44/2001 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters
(and to its previous instrument, Brussels Convention of 1968)
and to Regulation 593/2008 (Rome I) on the Law Applicable to
Contractual Obligations (and to its previous instrument, Rome
Convention of 1980).

“The EU is working now in the substantial harmonization of
consumer law, on the basis of the Proposal of Directive of 8
October 2008 on consumers rights, COM (2008) 614 final. See
H. Schulte-Nolke/L. Tichy ed., Perspectives for European
Consumer Law. Towards a Directive on Consumer Rights and
Beyond, (Miinchen: Sellier 2010).

“Report of the EU, 1.2.

“In those States, the weight of EU private international law is so
heavy that sometimes one forgets that national rules have, not-
withstanding their residual character, their own scope of applica-
tion. See, for instance, Belgian Report, II.1.

#Originally adopted in 1988 as a parallel text to the Brussels
Convention of 1968 (in its version of 1989, called San Sebastian
Convention), the Lugano Convention has been modified in order
to adapt it to the text of Regulation 44/2001. The new version is
in force in the EU States and in Norway since 1 January 2010.
The entry into force in Switzerland should be the 1 January 2011
(see Norwegian and Swiss Reports, 1.2).
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A second sphere of influence is spreading across the
States who wish to join the EU, for instance Turkey,
which not only bases its rules on jurisdiction and appli-
cable law in the matter of consumer relationships on
those adopted by the EU, but has also adopted within
its legal framework several European texts relating to
substantial law in this domain, the provisions of which
are likely to play a mandatory role.*® A third circle,
unlimited in its scope, is gradually taking shape as the
world’s legislators and academics deem the European
regulations to be exemplary models when suggesting
laws relating to consumer protection.*’

In the American hemisphere, even if several texts
adopted by the Organization of American States
(OAS) within the framework of its Specialized Inter-
American Conference on Private International Law
(CIDIP) can be applied to litigation wherein consum-
ers are implicated,* there are no special instruments
in this domain. It is interesting to note that even if the
Inter-American Convention on law applicable to inter-
national contracts does not explicitly exclude con-
tracts concluded by consumers, the prevailing opinion
is that, given the great recognition that the Convention
gives to party autonomy, its rules are not applicable to
the aforementioned contracts.** However, consumer
protection is now the main theme of the work under-
taken from all possible points of view by CIDIP-VII.
Several texts under discussion: a draft convention on

#See Turkish Report, 1.2, note 5. See also Y.M. Atamer and
H.W. Micklitz, “The Implementation of the EU Consumer
Protection Directives in Turkey,” Penn State Int’l Law Review
27, 3/4 (2009), 551.

#7See US Report, I.1.B, note 8, and see also L.F. Del Duca, A.H.
Kritzer, and D. Nagel, “Achieving Optimal Use of Harmonization
Techniques In an Increasingly Twenty-First Century World of
Consumer Sales: Moving the EU Harmonization Process to a
Global Plane,” Penn State Int’l Law Review 27, 3/4 (2009), 641;
the Ethiopian Report, II.1, mentions a Draft of private interna-
tional law act of 2003 which reproduces the jurisdiction rules on
consumer contracts of the 1978 version of Brussels Convention;
Art. 3517 of Civil Code of Quebec follows Art. 5 of the Rome
Convention of 1980 (see Report of Quebec, I1I); etc.

“For example, all the conventions dealing with cooperation (in
matter of service, proof and information about foreign law, interim
measures, recognition and enforcement of judgments, etc.).
“The application of these rules may also be excluded taking into
account that consumer protection deals either with mandatory
rules or with public policy. See Declaracion de Cordoba, avail-
able on www.oas.org. See also J.A. Moreno Rodriguez, “La
Convencion de México sobre el derecho aplicable a la contrat-
acién internacional,” in D.P. Fernandez Arroyo and J.A. Moreno
Rodriguez (note 2) 107, 140-141.
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applicable law, originally presented by Brazil, which
has received the support of Argentina and Paraguay; a
draft model law on jurisdiction and applicable law, pro-
posed by Canada (see below note 80); and a complex
project, presented by the United States of America,
comprising some Legislative Guidelines and four model
laws as appendices (on: ODR, small claims, disputed
consumer card payments and government redress for
consumers).”

Within the framework of Latin American sub-
regional integration, Mercosur adopted in 1996 an
instrument relating to jurisdiction in consumer rela-
tionships, the Santa Maria Protocol, which is not yet in
force but which has inspired one of the additional pro-
tocols of the draft convention presented by Brazil at
CIDIP-VIL>' Other Mercosur regulations concerning
private international law are potentially applicable to
consumer litigation.’> Moreover, Mercosur has drafted
some soft laws on fundamental consumer rights.>® The
Andean Community has also adopted many rules tar-
geting the material harmonization of consumer protec-
tion, of a general nature as well as having a bearing on
specific points.>* Lastly, the constitutional treaty of
CARICOM (the Chaguaramas treaty) is the only one
amongst the regional treaties in force in the Americas
to contain a separate section with provisions relating to
consumer protection.>

In Africa too, the organizations for economic inte-
gration, for instance the Common Market for Eastern
and Southern Africa (COMESA) and the East African

%See http://www.oas.org/dil/CIDIPVII_documents_working_
group_consumer_protection.htm where all these documents are
available. See also J. M. Velazquez Gardeta, La proteccion al
consumidor online en el derecho internacional privado inter-
americano. Andlisis sistemdtico de las propuestas presentadas
para la CIDIP VII (Asuncién: CEDEP 2009); D. P. Ferndndez
Arroyo, “Current Approaches Towards Harmonization of
Consumer Private International Law in the Americas”, Penn
State Int’ernational Law Review 27, 3/4 (2009), 693.

31See infra, 11.1.

32Notably in matter of procedure and cooperation. See Report of
Mercosur.

3 Communication on the regional consumer rights of 10 December
1998, and the Charter consumer rights of 15 December 2000,
both adopted by Mercosur Council. See R.N. Grassi, “La politique
de protection du consommateur dans le systeme d’intégration
régionale du Mercosur,” in L’intégration économique régionale
et la protection du consommateur, ed. Th. Bourgoignie, 339
(Cowansville: Yvon Blais 2009).

*Report of the Andean Community, 1.2.

3T. Bourgoignie and J. St-Pierre (note 40) 18.
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Community (EAC) have drafted laws that have a
direct impact on consumer rights, e.g. the COMESA
regulation on competition.

7.4.2.3 Transnational Sources

The limited effectiveness of consumer law has led some
authors to suggest developing a sort of transnational
consumer law which should have its main roots in
auto-regulation.”” This suggestion —which is attempting
to become reality by means of along list of “non-national
laws—® seems to claim that it applies to consumer
relationships similar ideas to those based on the lex
mercatoria debate on professional relationships. The
evident differences between these two types of rela-
tionship, due to the unequal role of party autonomy on
all sides, have attracted some sharp criticism.>

7.4.3 The Concept of Consumer

The consumer is defined in a very diverse way in com-
parative law. Three principal criteria can be used to define
what constitutes a consumer, in the knowledge that these
criteria can be used individually or in combination.

In the first place, the type of person can be taken into
account. Indeed, some legal orders exclusively reserve
the description of consumer for physical persons,
excluding juridical persons. Others, however, encom-
pass both types. A sub-distinction can be employed for
juridical persons: in certain countries, an association
may be deemed to be a consumer, but not a corporation
(civil or commercial), whereas in others, the descrip-
tion is not limited to a certain type of juridical person.

In the second place, the behavior of a person who
purchases goods or services plays an important part in
determining the application of protective rules.
Following the example of EU law, many legal orders
limit the application of consumer law to passive con-
sumers, that is to say, to those who have not taken any
particular step to purchase the goods and/ or to those
who have been targeted by marketing and advertising
campaigns.

%See Ethiopian and Kenyan Reports, 1.2.

S7See G.-P. Calliess, Grenziiberschreitende Verbrauchervertriige.
Rechtssicherheit und Gerechtigkeit auf dem elektronischen
Weltmarkplatz, (Tiibingen: Mohr Siebeck 2006).

%Long and very heterogeneous (including some EU rules!).
Ibid., at 375-485.

¥N. Reich (note 1) passim.


http://www.oas.org/dil/CIDIPVII_documents_working_group_consumer_protection.htm
http://www.oas.org/dil/CIDIPVII_documents_working_group_consumer_protection.htm
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Finally, some laws consider the purpose for which
goods have been purchased in order to determine the
application of protective instruments within consumer
law. This criterion allows for a flexible appreciation of
the notional consumer. Purchases made for profes-
sional reasons are excluded from this area of applica-
tion of consumer law. This element is sometimes
combined with the purchaser’s expertise: therefore a
professional who purchases goods or services for pro-
fessional reasons, but in an area of activity where he/
she has no experience, may be deemed to be a con-
sumer and may benefit from protective rules.

7.5 Rules of Jurisdiction

7.5.1 Specific Provisions
It goes without saying that the most exhaustive and
most “tested” regulation of jurisdiction in consumer
law is that of the “Brussels/Lugano system”, in force
in EU and EFTA countries, whose domain of applica-
tion extends to jurisdiction and the recognition and
enforcement of decisions concerning civil and com-
mercial matters. Although we should make distinctions
according to the concrete text that is applicable in each
situation,® the protection this system guarantees to
consumers can be summed up as follows:
— Protection is limited to defined persons (physical
persons®! having concluded a contract “for a purpose

0Texts are, for EU member States, 1968 Brussels Convention
in its last version of 1996 (in the original version consumer
protection was much more restrictive) and Regulation 44/2001
which replaced it and, for all the members of the EU and the
EFTA, the 1988 Lugano Convention and its new version of 2007.
The application of one text or another depends on, besides the
temporary scope rules, the parties, domicile. The 1988 Lugano
Convention is parallel to Brussels Convention (Arts. 13—15) and
the 2007 Lugano Convention is “parallel” to Regulation 44/2001.
Within the EU member States, EU texts have priority (see Art.
64 Lugano Convention of 2007). See EU Report, 1.2 and IIL.1.
See also P. Lagarde, “Heurs et malheurs de la protection interna-
tionale du consommateur dans 1’Union européenne,” in Etudes
Jacques Ghestin, 511(Paris: LGDJ 2001); A. Bonomi, “Les contrats
conclus par les consommateurs dans la Convention de Lugano
revise,” DeCITA 9 (2008), 190; H. Gaudemet-Tallon, Compétence
et exécution des jugements en Europe, 4th ed., (Paris: LGDJ
2010), 286-301.

%!'This condition is not foreseen in the abovementioned texts (on
the contrary, the Regulation Rome I, Art. 6, includes a definition
of consumer) but it has been made by the ECJ case law (see
judgment of 22 November 2001, C-541-542/99).
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which can be regarded as being outside his/ her

trade or profession”) and to the contracts mentioned

in these texts;*

— The consumer’s
professional®;

— The choice of court agreement can only happen
when the following conditions have been met®: the
agreement to choose a court can only occur after the
dispute has arisen; the agreement allows the con-
sumer to bring proceedings to other courts not men-
tioned in the applicable rules, or the consumer and
his/ her co-contractor have, at the time of conclud-
ing the contract, their domicile or habitual residence
in the same contracting country and confer jurisdic-
tion on this country’s courts, unless the law of the
latter forbids such agreements;

— When there is no valid choice of court, the con-
sumer has the option of bringing the proceedings in
the courts where the co-contractor is domiciled or
to his/ her own place of domicile (“protection
forum”); proceedings may be brought against a
consumer by the other party only in the courts of
the consumer’s domicile.

The EU’s Court of Justice case law reveals a restric-
tive interpretation of the concept of the consumer
deserving the protection of the aforementioned rules.
This attitude, already presentin the Brussels Convention,
remains in the interpretation of Regulation 44/2001.%

co-contractor must be a

®In any event, the conclusion of a contract is required (ECJ, 14
May 2009, C-180/06, lisinger). Regulation 44/2001 and Lugano
Convention of 2007 (Art. 15(1.c)) include e-contracts by reference
to all the contracts concluded with a person who “by any means
directs such activities” to the State of the consumer’s domicile.

%This condition is not foreseen in the texts but it is generally
accepted (Report of the EU, II.1, note 20 and accompanying text).

®The acceptance of forum selection clauses could be contradic-
tory, according to some authors, with the Directive 93/13 which
forbids the unfair terms in consumer contracts, and which has
priority over the Regulation. See Report of the EU, II.1, note 40,
quoting P.A. Nielsen, “Art. 17,” in Brussels I Regulation, ed. U.
Magnus and P. Mankowski, 322 (Miinchen, 2007), and ECJ, 4
June 2009, C-243/08, Pannon. See also the decision of the tribu-
nal of Gent, 4 April 2007, NjW, 2008, 174, quoted in the Belgian
Report, note 7; Art. 2(7)(Aa’) of the Greek Act 2251/1994, men-
tioned in the Greek Report, notes 30-31; Art. 385(3) pa. 23 of
the Civil Code of Poland (Polish Report, II.1.A); Art. 52 of the
Private International Law and Procedure Act of Slovenia (Report
of Slovenia, II.1).

%See EU Report, II.1, notes 23-25 and accompanying text and
the decision already mentioned ECJ of 14 May 2009, Ilsinger,
par. 58.
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It is based on the exceptional nature of grounds of
jurisdiction provided for in the section relating to the
“jurisdiction over consumer contracts”, as much in
comparison to the general rule which attributes juris-
diction to the courts where the defendant is domiciled
as to the special rule on jurisdiction for contracts.*
Grosso modo, when the defendant’s domicile is not
in a country within the Brussels/Lugano system, the
national rules of jurisdiction are applicable. In terms of
contracts entered into by consumers, the rules differ
from those in the aforementioned system.®’ Thus, in
Belgium, in accordance with article 97 (3) of the Code
of Private International Law and in Denmark, in accor-
dance with article 245 (2) of the Administration of
Justice Act,”® only the agreement to choose a legal court
after the dispute has arisen is binding on the consum-
ers.” In Switzerland, the choice of court is possible as
long as the consumer is not unfairly deprived of the
court protection provided for him/ her in Swiss law.” In
Germany, article 94 (c) of the Civil Procedure Code
(ZPO) — the only provision specifically relating to con-
sumer relationships — establishes the rules of jurisdic-
tion exclusively for door-to-door selling.”' In Poland, no
conditions relative to the type of contract or to the
actions of the consumer’s co-contractor are necessary
for the consumer to bring proceedings in the local courts,
provided that the consumer has undertaken the relevant
steps to conclude the contract, even if he/she does not

%See EU Report, II.1 and notes 21-22, 26-29 and the accompa-
nying text. See also the decisions of the ECJ of 11 juillet 2002,
C-95/00, Rudolf Gabriel v. Schlank & Schick, par. 39, and of 3
July 1997, C-269/95, Benincasa v. Dentalkit, par. 16—18.

“In Ttaly the Act 218/1995 extends the application of the
Brussels Convention and its modifications to all the cases, that is
to say, that the rules of the Regulation 44/2001 also apply when
the defendant is not domiciled in a EU member State (Italian
Report, II.1, which calls that European instrument “law
2001/44”). In Spain, the jurisdiction rules of the Judiciary Power
Act have been drafted upon the influence of the Brussels
Convention, including rules on consumer contracts; by conse-
quence ECJ case law must be taken into account as to the inter-
pretation of those rules (see Spanish Report, I1.1.A).

“Danish Report, II.1. Moreover, in Denmark, the Sales Act has
a definition of consumer which includes juridical persons.

“In the same vein, Art. 4-6(3) of the Civil Procedure Act of
Norway (Norwegian Report, I1.1.A).

70Art. 5 line 2 of Swiss Private International Law Act (PILA).
According to Art. 114 line 1 PILA, “le consommateur ne peut
pas renoncer d’avance au for de son domicile ou de sa résidence
habituelle” (Swiss Report, I1.1.A).

"ISee Report of Germany, II.1.A.
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have his/her domicile in Poland.”> In the United
Kingdom, whereas Scottish law and the law applicable
to inter-UK relationships have adopted rules of jurisdic-
tion for consumer contracts based on the EU model, the
determination of jurisdiction by the traditional system
of English law does not provide for any specific rule on
this topic and is largely at the judge’s discretion.”

The legal orders of other EU member-states do not
contain any specific measure regarding jurisdiction
over consumption. This is the case in the Czech
Republic,” France™ and Greece.” And more impor-
tantly yet, in applying article 4 of all the European
instruments on jurisdiction, when the defendant is not
domiciled in a member State of the “Brussels/Lugano
system”, the plaintiff can appeal against this to the
exorbitant grounds of jurisdiction available within the
European States, a right that is absolutely forbidden
when the defendant is domiciled in a contracting coun-
try (article 3). That is to say that all the grounds, rightly
forbidden in principle (plaintiff’s nationality, service
of process, defendant’s property), are perfectly valid
against the “foreign” defendant.”

Naturally, the European continent is not alone in
adopting rules of jurisdiction in matters relating to our
subject. The Canadian province of Quebec has intro-
duced jurisdiction in terms of consumer contract in its
Civil Code. The basic rule, contained in article 3149,
states that the Quebec courts have jurisdiction when
the consumer has his/her domicile or residence in
Quebec, the waiver of the right to bring proceedings in
court not being binding on the consumer.”® This rule

72Art. 1103 of the Civil Procedure Code of Poland, modified in
2008, in force since the 1 July 2009. See Polish Report, II.1.A.

3n the UK Report, II.1 (in the notes 26-30 and accompanying text,
may be found the restrictive interpretation of the consumer notion
whenever the rules based on the European patterns are applied).

"See Czech Report, II.1.A, note 7.

>See French Report, II.1.A.

*See Report of Greece, II.1.

7See D. P. Ferndndez Arroyo, “Compétence exclusive et com-

pétence exorbitante dans les relations privées internationales,”
Recueil des Cours 323 (2006), 197 ss.

However, in the decision Dell Computer Corp. c. Union des
consommateurs [2007] 2 R.C.S. 801, the Supreme Court of
Canada accepted the submission to arbitration abroad, consider-
ing that Art. 3149 was not applicable to this case. The law has
been modified in order to avoid such decisions. See J. M.
Veldzquez Gardeta, “Cuando el elemento extranjero se convierte
en la excusa imperfecta (Dell Computer Corp. c. Union des
consommateurs),” RDC 73 (2010), 266.
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must be applied whilst taking into consideration the
general provisions of jurisdiction, which are founded
on the links between the defendant or the dispute and
the province of Quebec.” Outside of Quebec, Canada
does not have any specific rules of jurisdiction in this
area. However, as we have already noticed Canada has
presented a draft model law on jurisdiction and appli-
cable law as regards consumer contracts within the
framework of ongoing work at CIDIP-VII (OAS). This
draft makes provision for the following grounds of
jurisdiction: the defendant’s habitual residence, the
substantive connection between the forum and the
facts of the case, the express choice of court (in certain
conditions) and the tacit choice of court; but all these
grounds can be swept aside by the court on the basis of
Sforum non conveniens doctrine.*

At the other extreme of the American continent, the
Mercosur in 1996 adopted an international convention
named the Santa Maria Protocol on international juris-
diction in consumer relationships® which could only
become effective after the adoption of another instru-
ment which was to harmonize consumer law within the
countries belonging to this organization (Mercosur
Common Law for consumer protection), which has
never been adopted.®? The most important provisions of
the Protocol are: on the one hand, the option for the con-
sumer to bring actions in the court where he/ she is
domiciled, or in the court where the co-contractor is
domiciled, or in the place where the contract was con-
cluded, or in the place where the goods were delivered
or where the services were provided; on the other hand,
the professional, who may only bring proceedings in the
courts where the consumer is domiciled, is allowed, in
certain conditions, to dispute the complaint, to offer evi-
dence, to resist an appeal, or to set in motion procedural
measures which will go before the judges where he/she
is domiciled. The Protocol does not contain any arrange-
ments for the choice of court agreements, even to forbid
them. Despite the failure of this instrument in the context
of specific integration, it recently served as the basis for
the “additional Protocol on international jurisdiction for

See Report of Quebec, II.1.

%See OAS Report, I1.1 (insisting on the contradictory character
of the North American case law applying the so—called doctrine
of online consumer contracts). [Note: On 18 October 2010
Canada withdrew its proposal —see OAS CP/CAJP-2912/10].
$1Mercosur/CMC/Dec. n° 10/96.

82See Report of Mercosur, IL.1.
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certain contracts and for certain consumer transactions”,
proposed in 2009 by Argentina, Brazil and Paraguay
within the context of CIDIP-VII, as an appendix to the
draft Convention on applicable law.®

Far from Mercosur, Turkish law regarding jurisdic-
tion contained in article 45 of the Private International
Law Act of 2007, reflects a similar attitude: the consumer
has several options; on the contrary, the co-contractor
can only summons the consumer to appear before the
court where the latter is domiciled. However, article 47,
which authorizes submission to foreign courts in gen-
eral, expressly forbids the derogatio fori in terms of
consumer contracts.?

In Japan, a legislative draft dating from 2009 con-
tains rules of jurisdiction in terms of contracts con-
cluded by consumers, of which the general criterion is
to recognize the jurisdiction of the Japanese courts
when the consumer is domiciled within that country.%

7.5.2 Jurisdiction in the Absence
of Specific Provisions

When the legal system in question does not provide
any specific rule of jurisdiction, court responses can be
very unpredictable in the matter of deciding on their
jurisdiction regarding consumer contracts. On the one
hand, one option consists of applying the same rules of
jurisdiction established for contracts. On the other
hand, one can equally deny any international dimen-
sion to the present situation and treat it as a purely
local matter. For the first option, the most representa-
tive examples are the United States and Canada (com-
mon law)® and, for the second option, Brazil.

81t is worthy to note that none of the Mercosur Member States
has specific provision on jurisdiction in respect of our subject.
However, in Uruguay, a project of a general Statute on Private
International Law is currently submitted for discussion in the
Parliament, according to which the Uruguayan Courts would have
jurisdiction if the defendant’s domicile is in Uruguay, if Uruguayan
law is applicable (Art. 56.1 and 2) and, when the consumer is the
plaintiff, if the place of conclusion or performance (delivery of
goods or services) is in Uruguay (Art. 58.d). The choice of court
is forbidden (Art. 59.2). See Report of Uruguay, II.1. The text of
the Project is reproduced in DeCITA 11 (2009) 429.

8 According to some authors, the grounds of jurisdiction set out
in Art. 45 PILA would be exclusive. See Turkish Report, II.1.

8 See Japanese Report, II.1 [Note: The Act was promolgated on
2 May 2011].

%The common law systems which are reported in this book
(Ghana, United Kingdom, Kenya, Australia, Israel...).
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In the United States, determination of jurisdiction in
terms of consumer contracts is not dissimilar to the
general rule: the plaintiff must demonstrate that the
defendant has “minimum contacts” with the court; the
courts can declare forum non conveniens and the choice
of court agreements are generally accepted.®” American
case law has made real innovations regarding consumer
contracts where contracts are concluded online.
Amongst the determining criteria for this, the most
famous — and, undoubtedly, the most controversial — is
the sliding scale test that had its origins in the Zippo
case,®® which was based on the nature of information
furnished by the defendant’s web-site. In the Canadian
system of common law, the choice of court is permitted
to a large extent, although the agreements come under
very close scrutiny in consumer contracts.®

In Brazil, both case law and scholars accept that the
jurisdiction of Brazilian courts is based on article 101 (I)
of the Code of consumer protection (CDC) — which is
not really a rule of international jurisdiction — when the
consumer is domiciled in Brazil and brings proceedings
in a Brazilian court, even if the products have been pur-
chased abroad (Panasonic ruling), if the time-sharing
service contract has been fulfilled abroad (Punta de
Leste case), but only if the consumer is a physical per-
son.” The preliminary clauses for agreeing a court have
been deemed unfair by the Ministry of Justice’! and the
Superior Court of Justice has described the rule in article
101 (I) of the CDC as a “public policy” rule.*?

7.5.3 Recognition and Enforcement
of Foreign Decisions Relating
to Consumption

In general, rules on the recognition and the enforce-
ment of foreign decisions are not very specific in terms

8See US Report, II.1.

8Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 E.Supp. 1119
(W.D. Pa. 1997). [Note: Compare with ECJ, 7 December 2010,
C-585/08 and C-144/09, Pammer and Hotel Alpenhof.]

% According to the Canadian Report (common law), II.1, “courts
assess these contracts with greater scrutiny.” See the cases men-
tioned in notes 37 and 38 of the Report. In a similar sense, see
Australian Report, II.1, and the quotation of the decision Oceanic
Sun Special Shipping Line Co Inc vs. Fay (1988) 165 CLR 197.
“See Brazilian Report, II.1.B, notes 95-98 and accompanying
text.

9ICI. n°. 8, Portaria 4/98.
92Report of Brazil, loc. cit., notes 105-106.
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of consumer protection. However, if the ground of
jurisdiction provided for in this matter is defined as a
“protection forum”, consistency should lead to a more
rigorous assessment of the jurisdiction of the judge of
origin when the foreign judgement is recognized. In
this sense, the Brussels/Lugano system expressly
establishes an exception, in the matter of consumer
contracts, to the rule which forbids the aforementioned
assessment in the general.”

In the same vein, the Swiss Private International
Law Act (PILA) establishes specific indirect rules of
jurisdiction in the matter of consumer contracts. Thus,
article 149 (2) (b) anticipates that the foreign judge-
ment will be recognized provided “that it has been
made in the place of domicile or usual residence of the
consumer and that the conditions anticipated by article
120 (1) are met”. In the same way, the Santa Maria
Protocol (Mercosur) points out in article 12 that the
grounds of jurisdiction incorporated in the Protocol
must be considered to be indirect grounds of jurisdic-
tion when it is a question of applying the Mercosur
rules on the recognition and enforcement of deci-
sions.” In Quebec, despite the non-binding nature of
the choice of court agreements on the consumer, a
measure enshrined in the Civil Code (article 3168
duplicates the wording of article 3145 but only for
consumers domiciled in Quebec), a foreign decision
based on such an agreement can nonetheless have an
impact in Quebec, upon condition that the consumer
should have brought proceedings in the foreign court
or that he/ she should have defended himself/herself on
the merits.”

That said, even in the absence of a positive rule like
the latter, it seems logical that if the consumer deserves
protective treatment from the jurisdiction, the enforce-
ment of foreign decisions in this matter should also be
subject to stricter monitoring, unless this permits the
systematic negation of the outcomes, which would be,
in some cases, detrimental to the consumer him/herself.*®
It is obvious that the scrutiny would not be made only

%See Art. 35 of Regulation 44/2001.

%4Las Lefas Protocol of 1992, in force in the four member States
of Mercosur.

%See Report of Quebec, I1.3.A.

%See, under notes 7-9 of Turkish Report, the discussion about
the exclusive character or not of the grounds of jurisdiction on
consumer contracts in the Turkish Private International Law
Act. The admission of such a character would prevent the recog-
nition of any foreign decision on that subject in Turkey.
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regarding the jurisdiction of origin. Other grounds,
such as violation of due process®’ or violation of public
policy, might be also invoked.

It must not be forgotten that, even nowadays, despite
the development of international judicial cooperation
and the very great acceptance of internationally move-
ment of judicial and arbitral decisions (reflected in
most of the reports), some legal orders do not commit
themselves to enforcing foreign decisions unless a
treaty in force ordains it. This is the case, for example,
of Denmark.”

7.6 Applicable Law

7.6.1 Specific Conflict of Law Rules
on International Consumer Law

Yet again, the best known model is the EU one.
Indeed, firstly the Rome Convention of 1980 on the
law applicable to contractual obligations (for con-
tracts concluded before December 18th 2009), then
the Regulation 593/2008 (known as “Rome I"’) which
“communitarised” it (for contracts concluded after
this date), include specific rules to determine the law
applicable to consumer contracts in their articles 5
and 6 respectively. Obviously, other (general) rules
within each of these texts are also applicable should
the case arise.

Contrary to the Regulation 44/2001 and other texts
governing the jurisdiction and enforcement of deci-
sions, which leave space for the enforcement of
national rules (generally, when the defendant’s
domicile is not within the Brussels/Lugano system),
the Rome Convention and the Regulation Rome I have
auniversal character. This means that their rules can be
applied to all situations which come into their material
and temporal scope of application. Thus, the national
rules on the law applicable to consumer contracts are
only applicable to international litigation if the con-
tract was concluded before the entry into force of the
Rome Convention (or the Regulation Rome I).
Moreover, we know that we must also take into account

“7See Report of Quebec, 11.3.B.

%See K. Hertz and J. Lookofsky, EU-PIL. European Union
Private International Law in Contract and Tort, (Kgbenhavn:
DJ@F Publishing 2009), 137, quoted in Danish Report, note 7.
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the possible application of consumer rules contained
in the substantive EU law (notably, the protective
guidelines relating to unfair terms, time-sharing, distance
contracts, etc.), for which the criteria of application
remain problematic.”

In spite of the uncertainties generated during the
drafting of the Regulation,'® the real content of article
6 has ultimately remained faithful to its predecessor,
although it brings the definition of contracts into line
with that of article 15 of Regulation 44/2001 and
introduces a modification in order to adapt the provision
to electronic contracts. The general rule remains the
application of the law of the country of the consumer’s
habitual residence. Parties can, however, submit the
contract to the law of another state, which will be
applicable insofar as the choice does not deprive
the consumer of the protection guaranteed by the law
of his/ her habitual residence, which must be verified
ex officio by the judge.'®" If the test fails, the law of the
habitual residence applies, no means of rectification
(exception clause) having been provided. In this way,
the EU legislator is trying to find a compromise
between the freedom of contract and the protection of
the weak party, as did the negotiators involved with
the Rome Convention.!%?

At the geographical heart of the EU, but outside it,
Switzerland also establishes (article 120 PILA) that
the law applicable to consumer contracts is that of the
country of the consumer’s habitual residence when
the contract is concluded. This law will be applicable
from the moment that one of the conditions of the
article has been met, that is to say when the supplier
has received the order in this country, when the finaliza-
tion of the contract has been preceded by an offer or

“EU Report, notes 51-59 and accompanying text.
10See Regulation proposal, document COM (2005) 650 final.

101 Although the courts achieve this task in various different ways
(see J. Basedow, “Internationales Verbrauchervertragsrecht —
Erfahrungen, Prinzipien und européische Reform,” in Festschrift
fiir Erik Jayme, 1, (Miinchen: Sellier 2004), 16), it is clear that
this entails a comparison between the chosen law and the law of
the consumer’s habitual residence. This effort requires to define
previously what should be considered as “mandatory” in the law
of the habitual residence. See EU Report, notes 66-73 and
accompanying text.

12This European approach was adopted in Quebec, which Atrt.
3117 of the Civil Code is based on Art. 5 of the Rome Convention.
See the Report of Quebec, III. This approach can also be found
in Art. 7 of the Draft Model Law presented by Canada in the
framework of CIDIP-VII (OAS).
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by advertising in this country or when the consumer
has been encouraged by the supplier to go to this
country. Swiss law saves its judges from the task of
comparing laws, by explicitly ruling out the choice of
law clauses.'® We must mention that article 120 PILA
has been referenced by a draft Ethiopian law in 2003.
Following this model, the application of Ethiopian
law (which contains no consumer protection rules),
would still be guaranteed for passive consumers who
are domiciled in that country, whereas the consumer
from a very protective country would benefit from the
application of his/her own law when entering into a
contract with an Ethiopian professional (for example,
a coffee producer).'™

This draws the attention on the real protection
afforded by the systematic application of the law of the
consumer’s habitual residence. Everything leads to
think that this option can only fulfill its protective
function if the law in force in that country contem-
plates an acceptable level of protection. Such a consid-
eration seems to have formed the basis of the writing
of the draft inter-American convention on the law
applicable to certain international consumer contracts
introduced by Brazil in the context of work on the cod-
ification of private international law followed by the
OAS (CIDIP).!% The basic idea consists of applying,
amongst the laws connected with the envisaged legal
relationship, the most favorable law to the consumer.'%

1% Swiss Report, III.1. A and B.

1%The Reporter finds a possible solution for that situation in
another provision of the same draft which reproduces Art. 19
PILA (the one which authorizes the application of foreign man-
datory rules). See the Ethiopian Report, notes 37—46 and accom-
panying text. Another example of law relativity on this subject,
but which is very different, can be found in the provision
enshrined in Art. 9(b) of the Defective Products (Liability) Law,
5740-1980 in Israel, according to which the said law is not
applicable when the person having suffered a damage is outside
of this State (Israeli Report, II1.1).

105See the text written by the author of the original project (pre-
sented in 2000), C. Lima Marques, “Consumer Protection in
Private International Law Rules: The Need for an Inter-American
Convention on the Law Applicable to Some Consumer Contracts
and Consumer Transactions (CIDIP),” in Regards croisés sur les
enjeux contemporains du droit de la consommation, ed.
T. Bourgoignie, 145 (Quebec: Yvon Blais 2006). See also OAS
Report, III.

10The most favorable law has been defined in Art. 4(2) in order
to reply to the critics made on the apparent uncertainty and the
costs that such criterion would entail (See M. Dennis, note 2).
The first adopted definition is the one of the law of the consum-
er’s domicile, which could weaken the innovative character of
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The draft has already undergone a long process of
negotiations, which are reflected in the numerous
changes that have been made, including the modifica-
tion of its structure (placing some rules in various
additional protocols). Despite the ensuing criticisms,
the draft has received the enthusiastic support of some
countries. This support could be seen from the fact that
in the draft version presently being discussed — known
as the “Buenos Aires Proposal (2009)” — Argentina
and Paraguay appear next to Brazil.!””

The main specific rules of the draft convention set
out, for passive consumers (article 4), that the appli-
cable law will be “the law chosen by the parties” who
can opt for the law of the consumer’s domicile, the law
of the place of conclusion, the law of the place of per-
formance or the law of the domicile or seat of the pro-
vider of goods or services; such law shall be applicable
to the extent that it is more favorable to the consumer.
In the case of active consumers (article 5), the parties
can choose the law of the place of conclusion of the
contract, the law of the place of performance or the law
of the consumer’s domicile; in the absence of a valid
choice, the contract will be governed by the law of the
country where the consumer and the professional
physically entered into the contract. The draft also
includes, in addition to measures relating to “manda-
tory international norms”,'® the duty of information
for the professional and, relating to specific travel and
time-sharing contracts, an exception clause known as
“hard” according to which “the law specified as appli-
cable in this Convention may not be applicable in
exceptional cases, if, considering all the circumstances
of the case, the connection of the law indicated as
applicable proves to be superficial and the case itself is
more closely related to another law, more favourable to
the consumer.”

the project, above all if we compare it with the option of
introducing substantive presumptions. In any case, comparing
possible solutions is a very common activity for the courts. See
J. M. Velazquez Gardeta, “El derecho mas favorable al consumidor,
la mejor solucion también para los contratos de consumo online,”
in Tendencias y relaciones del derecho internacional privado
americano actual, eds. D.P. Fernandez Arroyo and N. Gonzélez
Martin, 29 (México: UNAM/Porrtia/ASADIP 2010).

7See C. Lima Marques and M.L. Delaloye, “La Propuesta de
‘Buenos Aires’ de Brasil, Argentina y Paraguay: El mas reciente
avance en el marco de la CIDIP VII de proteccién de consumi-
dores,” RDC 73 (2010), 224.

1%0ne of these adapted to online contracts can be found in Art.
7(2).
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Even if it has received the support of certain
neighbor States, the draft Brazilian convention does
not seem to have convinced the authors of the Uruguay’s
draft of private international law Act which is rather
close to the European model. Indeed, the latter sets out
in article 50(5) that the law applicable to consumer
contracts will be, in the first instance, that of the coun-
try where the goods have been acquired and the ser-
vices used; if this law cannot be determined, then the
law of the consumer’s domicile will apply. When the
contract is a distance contract or when the professional
has made offers or specific advertising in the consum-
er’s domicile, the law of the consumer’s domicile is
applicable, provided that the consumer has given his/
her consent there.'"”

7.6.2 Current Solutions in the Absence
of Specific Rules on Applicable Law

When there are no rules provided for the determina-
tion of the law applicable to consumer contracts, the
available options resemble those mentioned in the
absence of rules of jurisdiction. That is to say, either
the application of conflict rules for contracts in general
(where the dominant trend is to recognize party auton-
omy),'!” or the ignoring of the international character
of the relationship by automatically applying the law
of the court.

A remarkable example of the first option is that of
the United States, where party autonomy also prevails
in consumer contracts.''! However, it is striking that
there is an enormous disparity among the national
laws which are potentially applicable to consumer
relationships.!''?

The opposite trend, typical of countries like Brazil,
consists of denying party autonomy and of automati-
cally applying the lex fori. In certain cases, the courts
do not seem to have realized the international aspects of
the relationships.''> Moreover, even in the countries

19See Uruguayan Report, III.1.

11°See Venezuelan Report, I.1.B et III.

!11See Report of the United States, III.1.

"2 1pid.

13See N. de Araujo, “Contratos internacionais e consumidores nas
Américas e no Mercosur: Andlise da proposta brasileira para uma
convengdo interamericana na CIDIP VII”, Cadernos do Programa
de Pos Graduagdo em Direito UFRGS 5 (2006), 107, 119 (with
references to the Panasonic case, Superior Tribunal de Justica,
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where party autonomy is generally accepted, the rules
relating to consumer contracts are often considered as
mandatory rules, thereby ruling out party autonomy.''*

7.7  Procedure

Making access to justice easier for consumers by the
adoption of favorable rules of jurisdiction is of little use
if the countries which have jurisdiction do not take into
account the specificity of consumer litigation at a pro-
cedural level. International consumer protection can
indeed only be guaranteed if consumers have effective
access to justice, if they are not discouraged from seiz-
ing courts because of the inherent costs of obtaining
justice as well as the length of the proceedings.

The right of access to justice for consumers can be
achieved through two types of measures, which it is
also possible to combine. On the one hand, some
countries have adopted special procedures, or have
even established special courts to rule on consumer
litigation. On the other hand, international consumer
protection can be achieved by means of special types
of action, such as class or group actions.

7.7.1 Specific Procedures for Consumer

Claims

7.7.1.1 The Creation of Special or Specialized
Courts

One of the means of guaranteeing the consumer access
to justice is, following the example of Australia,
Brazil, Israel and Turkey, to create special or special-
ized courts that are competent in the matter of cross-
border litigation. These courts function according to a
particular procedure. For example, in Australia, the
Small Claims Tribunal (1973), decides on small claims

Resp 63.981, 13 August 2001, RSTJ, n°137, 12 (2001), 387).
Such attitude can be found everywhere. See the Ethiopian
Report, III, which mentions the case Emma Vakaro v Customs
Administration (Supreme Court of Ethiopia), Civ.app. no.
852/73, JEL vol. 5,no 1 (1968) 327.

4As in Argentina. See C.D. Iud, “Los acuerdos de prérroga de
jurisdiccién concluidos por consumidores en el derecho argen-
tine,” in: D.P. Ferndndez Arroyo and J.A. Moreno Rodriguez
(note 2) 421, 436. See also the decisions quoted in the French
Report, II1.1.D, in particular, Cass. Civ. le., 23 May 2006, Epoux
Richt ¢/ Commerzbank (mentioned in note 39).
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litigation relating to the supply of goods or services,
according to a procedure which takes place without
representation by a lawyer unless both parties agree to
be represented.'"® In Brazil, where the creation of small
claims courts is more recent, dating from 1984, the
procedure before the specialized courts (there is no
“special” court, but there is a specialization of state
and federal common law courts) is free and also takes
place without representation, up to a sum correspond-
ing to a minimum of twenty times the person’s sal-
ary.!® These courts have been a big hit in Brazil and
adjudicate 80% of consumer disputes. Small claims
courts have also been introduced in Israel and are based
within the Magistrates Courts. The rapid handling of
these cases is facilitated by the flexible procedural
rules to be followed: these courts are authorized to
conduct proceedings in as efficient manner as possible,
without complying with the procedural rules applica-
ble in other courts. The court must authorize a party to
be represented by a lawyer; another system of free rep-
resentation — by associations — has also been estab-
lished.!'” In Turkey there is a dual system. On the one
hand, there are consumer courts, before which con-
sumer must lodge any action worth less than 2.446,03
TL. These consumer courts are specialized courts.!'®
Above that sum, the consumer has one option. He/ she
can indeed resort to arbitral consumer courts.

In two other jurisdictions, Ethiopia and Quebec,
such courts also exist but are reserved for domestic
claims. In Ethiopia, specialized courts, — named social
or Kebele courts, and composed of non professional
judges — settle small claims, which are defined differ-
ently in different States. However, these courts do not
have jurisdiction for cross-border disputes. The way
they function has moreover been criticized for disre-
garding the proper administration of justice.'” Quebec
has established a consumer protection Office, appar-
ently with very wide prerogatives'”; it receives con-
sumer complaints in particular. However, Quebec’s
consumer protection Act is silent on the role of this
Office in international consumer relationships.

15See Australian Report, IV.1.

16See Brazilian Report, IV.3.

7See Israeli Report, IV.1.

18See Turkish Report, IV.1.

19See Ethiopian Report, IV.1, particularly note 47.
120See Report of Quebec, IV.1.
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A common feature of all these courts is to be open
only to physical persons and to provide a very light-
weight system of representation, not to say inexistent.
Suppressing the use of lawyers allows the overall cost
of the proceedings to be reduced.

Nonetheless, these States remain an exception, as
in the other States under present scrutiny, consumer
disputes are resolved before not specialized courts:
for example, in France, the Tribunal d’instance has
jurisdiction in this kind of cases.'?!

7.7.1.2 The Adoption of a Particular
Procedure for Small Claims Settled
by Not Specialized Courts
Many countries, however, provide for a particular
procedure for small claims, whether peculiar or not to
consumer litigation. On this point, it matters little
whether the procedures peculiar to small claims be the
sole province of consumer litigation or open to any
other type of litigation; the most important thing is that
consumers can take advantage of a simplified, less
expensive and shorter procedure.

With the exception of Regulation 861/2007 of 11
July 2007 establishing a European small claims proce-
dure, which creates a special procedure for cross-
border litigation, no other legal system provides for a
special procedure for international consumer litiga-
tion. In general, the simplified procedural rules,
adopted to settle small claims, are also applicable when
the consumer plaintiff neither resides in nor originates
from the country where he/she has lodged an action.

In addition to the member States of the EU, !> where
the provisions of aforementioned Regulation 861/2007
apply, it must be noted that a good number of other
countries have this kind of procedure. Norway, South
Africa, Switzerland and Uruguay have instituted
simplified small claims proceedings, all of which are
applicable to international consumer relationships.

Moreover, several EU member States use a par-
ticular small claims procedure, established before
the adoption of Regulation 861/2007 and which
remains applicable to claims that are not covered by
the scope of application of the aforementioned
Regulation. Spain, for instance, distinguishes
between two types of procedure, according to

12See French Report, IV.1.
12See EU Report, IV.1.
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whether the sum comes to a maximum of 30,000
Euros or to a maximum of 9,000 Euros. In the latter
case, the procedure is oral and the court seizure is
simplified.'”® Denmark and Poland'** have their own
particular rules too.

The definition of what constitutes a small claim, for
which the consumer litigation is often archetypal, dif-
fers greatly from one country to another. The follow-
ing table shows the maximum sums that can be
demanded in the small claims courts. Unsurprisingly,
this sum is quite high in rich countries that are mindful
of (international) consumer protection. However, com-
pared to other sums, the threshold defined by Regulation
861/2007 appears ridiculously low. The European pro-
cedure for small claims could, by virtue of this, not
offer the desired degree of protection.

D.P. Fernandez Arroyo

Mention must be made of the countries that do not
provide for any particular procedure intended to facilitate
the settlement of small consumer claims. Among the
legal orders within this study, five of them'”® do not
provide for simplified procedure of any sort.

7.7.2 Particular Procedural Mechanisms
(Group Actions)

In addition to specific adjustments in procedural
terms, made to enhance consumer access to justice,
certain legal orders have adopted certain types of
action, especially relevant in consumer litigation
which involves, due to using standard contracts, many
victims and much damages.

Table recapitulating the monetary thresholds defining small claims (highest to lowest)

Canada(general average for the 25,000 CAD 24,200 USD
English-speaking provinces)

Norway 125,000 NOK 19,650 USD
Switzerland 20,000 CHF 18,900 USD
Spain 9,000 EUR 11,380 USD
Brazil Equivalent to 40 minimum salary installments 11,345 USD
Denmark 50,000 DKK 8,480 USD
Israel 30,000 NIS 7,500 USD
United Kingdom 5,000 GBP 7,500 USD
Scotland 3,000 GBP 4,500 USD
Poland 10,000 PLN 3,100 USD
Northern Ireland 2,000 EUR 3,000 USD
Slovenia 2,000 EUR 2,530 USD
European Union 2,000 EUR 2,530 USD
Uruguay'? 100 UR 1,790 USD
Turkey 2,446 TRY 1,580 USD
Ethiopia (Addis-Abeba) - - 400 USD
Ethiopia (Amhara region) - - 120 USD

In the great majority of countries observed, these
types of action have not been instituted for the con-
sumers, but can be used for consumer litigation. Only
Israel has enacted class actions just for consumers,
with an amendment to its consumer protection law in

123See Spanish Report, IV.1.

124See among others the detailed Report of Poland, IV.1.

% Uruguayan Act 18.507 of 26 June 2009 indicated the amount
in float unities, which is not the national currency of Uruguay
(amount equivalent in USD as of 1st July 2009). See Report of
Uruguay, IV.1.

1994."%" Tt must, however, be noted that the American
proposal to CIDIP-VII (the legislative guidelines) goes
in the direction of a special collective action in the
matter of consumer litigation,'?® applicable as much to
domestic as to international relationships.

126Chile, Ghana, Kenya, Tunisia, Venezuela.
127See Israeli Report, IV.2.
128See OAS Report, IV.2.
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Observation of the different rules in force within the
States having been the subject of a report shows a great
variety of these types of action. If one flags up the general
features, it is possible to distinguish on one side, actions
initiated by physical persons, which group together to
bring an action (the American model), put in place in
Australia, Canada (all provinces taken together), the
United States of America and Denmark, and on the other
side, actions which can only be brought by accredited
consumer and user associations (the European model).
Class action established in Israel results from a hybrid
model, as it can be initiated as much by a physical person
as by an association for consumer protection.'?

7.7.2.1 Collective Actions Initiated
by a Group of Physical Persons

The North American model, which can be found for
example in Canada as well as Australia and, much more
recently, Denmark,'* is based on actions brought by the
consumers themselves. As noted by the American report-
ers, it is moreover the most common means used in the
United States'! to compensate consumers for any dam-
age suffered. Without doubt, it is interesting to note that
the United Kingdom does not provide for such an action,
to such an extent that an author, quoted by the reporter,
maintains that: “as far as England is concerned, the legal
system has failed to provide effective solutions to the
challenge of finding mechanisms whereby consumers
who individually have suffered small losses can group
together so that litigation becomes a viable option”.!3?

However, bringing class actions raises several diffi-
culties when the “class” includes consumers who are
not domiciled in the States in which such an action is
brought. This is noted at the same time in the United
States Report and both the Canadian Reports (common
law and Quebec). Indeed, in international situations, the
common character of the question of law or fact (com-
monality) uniting the class members, as well as the typi-
cal character of the claim brought by the class
representative (typicality), generally required to bring a
class action in the United States, are likely to be difficult
to uphold. In Canada, class actions involving foreign

12See Israeli Report, IV.2.

139 An Act adopted in 2008 has introduced the concept of class
action in Danish law. See Report of Denmark, IV.2.

131See US Report, IV.2.

132]. Hill, Cross Border Consumer Contracts (Oxford: OUP,
2008), 164.
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consumers can only be allowed once it has been demon-
strated that these consumers have a real and substantial
connection to the action. There is also some difficulty
regarding the fate of the consumers when the class
action procedure is described as opting out. Indeed, in
these cases, it is no doubt much too ambitious that con-
sumers who live abroad, and who have not declared that
they do not wish to be part of the class, are bound by the
court decision. This objection does not seem to have
been taken into account by the North American proposal
to CIDIP-VII relating to the establishment of consumer
class actions in the OAS member States, which does not
distinguish whether the litigation is international or not.
Lastly, the constitution of a class is sometimes con-
sidered as a fundamental consumer right. For example,
article 8(1) of the Ontario Consumer Protection Act
sets out that one cannot waive in advance its participa-
tion in a class action; the introduction of an arbitration
clause in a consumer contract subject to Ontario law
does not avoid the possibility of a class action.
Preference is given to collective appeal, which gives
strong protection for the consumers from Ontario.

7.7.2.2 Representative Actions Reserved
Solely for Accredited Consumer
Associations
Another system of consumer protection which guarantees
efficient access to justice is that of representative actions.
In this case, consumers themselves are not the plaintiffs;
instead an association of consumers and users, which has
previously been accredited by a judicial or governmental
authority, takes on the defence of the interests of consum-
ers who have suffered damage of common origin. This
model is found in many European States, which justifies
its description of European model. The acdo coletiva
found in Brazilian law stems from the same model.

In fact the German, Brazilian, Spanish, French,
Greek, Italian and Slovenian systems have in common
that they provide that consumer interests can be repre-
sented before the court by a consumer protection asso-
ciation, therefore by an entity distinct from the
consumers themselves. To resume the text of article
422-1 of the French Code for consumption relating to
joint representative action: “when several identified
consumers, physical persons, have suffered individual
damage which have been caused by the behaviour of
the same professional, and which have a common ori-
gin, any nationally accredited and recognized repre-
sentative association in the matter of applying the
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measures in the 1st title can, if it has been mandated by
at least two of the consumers concerned, seek redress
before any court in the name of the consumers. The
mandate cannot be solicited by televised or radio
broadcast public campaigns, nor by advertising, pam-
phlets or personalized letters. It must be given in writ-
ing by each consumer”.'™ Without being totally
identical, obviously, this action is close to the
Verbandsklage of Slovenian law,'** to the new group
action established by article 140-bis of the Italian con-
sumer code,'** or yet to the acdo coletiva found in
Brazilian law, of which the holders are the Union, the
federated States and the municipalities, as well as
associations formed more than a year previously and
whose object is directly related to consumer protec-
tion."*® Recently added to this list are the Defensoria
Prublica, State owned companies and foundations.
Does it substitute the class action or is it rather a
feature of continental civil laws?'*” Are these actions
less efficient than action based on the North American
model? Appreciation of the practical application of
such measures is not easy, as each one responds to dif-
ferent conditions of application. In France, it seems that
the joint representation action has not given rise to sig-
nificant results, and it is even considered that the contri-
bution of this mechanism is practically nil.'*® In Spain,
the text is criticized for its lack of clarity,'*” whereas the
Italian report spreads a certain optimism in supposing

13See French Report, IV.2.
13See Slovenian Report, IV.2.
133See Italian Report, IV.2.

13See Brazilian Report and the references in notes 121 and 124:

T. Morais da Costa, “Le droit constitutionnel: la protection des
droits fondamentaux,” in Introduction au Droit Brésilien, ed. D.
Paiva de Almeida, 73 (Paris: L’Harmattan 2006);A. Gidi, “Class
Actions in Brazil- A model for Civil Law Countries”, AJCL 51
(2003) 11.

'¥7See the remark made by the author of the French Report, IV.2.
and the debate that arose in France relating to this matter:
L. Cadiet, “Illusoire renforcement du droit des actions de groupe ?,”
JCP G (1992) 1, 3587, § 6; L. Boré, “L’action en représentation
conjointe. Class action frangaise ou action mort née?,” D. (1995)
267. See also the German Report, IV.2, which mentions, speak-
ing of UKlag (Gesetz iiber Unterlassungsklagen bei
Verbraucherrechts- und anderen Verstofien), that it is (“a kind of
class action particularly available for international consumers’
disputes”).

13%See French Report, IV.2.

19See Spanish Report, IV.2. and the reference made to L.
Carballo Pifieiro, Las acciones colectivas y su eficacia extrater-
ritorial. Problemas de recepcion y transplante de las class
actions en Europa, Santiago de Compostela, USC (2009).
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that the putting into action of the new article 140-bis of
the consumer code will reinforce consumer protection.
This, of course, remains to be seen.

The European Union, for its part, remains rather
faint-hearted in this matter. The 2008 green book on
collective actions open to consumers'?’ has not yet
given rise to any proposals for regulations.

Arbitration and Alternative
Dispute Resolution (ADR)

7.8

The specificity of consumer litigation requires that we
wonder about its means of settlement, and about the
viability of dispute settlement mechanisms generally
used to resolve commercial disputes. Many legal orders
authorize the settlement of consumer litigation by arbi-
tration; some provide as well for special mechanisms
to settle disputes.

7.8.1 Arbitration

Arbitration rests on the principle of equality of the par-
ties. And yet, disputes involving consumers depart
hypothetically from this principle. It is therefore legiti-
mate to wonder about the arbitrability of such litiga-
tion. If international consumer litigation is observed to
be arbitrable in most legal orders, nonetheless particu-
lar rules, attentive to consumer protection, still apply.

7.8.1.1 Arbitrability of Consumer Litigation
The Principle: The Arbitrability

of Consumer Litigation

The question of arbitrability of litigation involving
consumers is generally not controversial. The former
has indeed been very largely accepted in the national
systems reported. Except for Chile!*! and Brazil,'*?

140Green Paper on Consumer Collective Redress of 27 November
2008 COM(2008) 794 final — (unpublished in the Official
Journal).

141See Report of Chile: “As a consequence of the foregoing, it
would be impossible that these matters might be submitted to
international commercial arbitration in Chile.”

42Two texts seem indeed to bring a contradictory answer. Art. 4
of the Arbitration Act on Adhesion Contracts is generally inter-
preted as sustaining the arbitrability of such disputes (S. Mendes,
“Arbitragem e Direito do Consumidor,” RBA (2003) 189)
whereas Art. 51, IV of the Brazilian Code of Consumption con-
siders the arbitration clauses inserted in consumer contracts as
void. See Brazilian Report, IV.1.
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which explicitly forbid arbitration clauses in consumer
contracts, the other laws, either implicitly or explicitly,
authorize the settlement of consumer dispute by means
of arbitration. Certainly, in Australia as in Belgium,
scholars are divided on what interpretation to give to
the absence of specific provision in this respect.
According to the Australian reporter, it is possible to
interpret article 32 X of the Fair Trade Act as exclud-
ing arbitration in matters relating to consumers.'*
A similar interpretation is to be found in article 32 of
the Belgian Act on Trade Practice.'*

When consumer litigation is considered arbitrable,
which corresponds to the large majority of laws here
studied, the arbitrability is nonetheless subject to cer-
tain conditions.

Conditions of Arbitrability

In certain legal orders, the arbitrability of consumer
disputes is only admissible if arbitration was agreed
after the dispute has arisen. This is the case in the laws
of Norway,'® Denmark'“ and in the Canadian prov-
ince of Ontario (which constitutes an exception in
Canada).

Sometimes, it is a formal condition which applies.
Thus, the German (article 1031 ZPO) and Norwegian
(article 11 of the law on arbitration, inspired by the
German law) laws set out that the arbitration clause
must not only be expressly stipulated, but that it must
also feature in a separate document, distinct from the
contract, which only contains the convention of arbi-
tration. This is a means of drawing the consumer’s
attention in particular and of guaranteeing his/her con-
sent to arbitration, and therefore his /her waiver to
State courts. Norwegian law even clarifies that the
absence of information given to the consumer on the
consequences of an arbitral award can cause the clause
to be non-binding on the consumer. The protection can
reveal itself to be largely ineffective, insofar as, as has
been noted by the German reporter, these instruments
only apply if arbitration takes place in these States (in

143See the Australian Report, V.1.
14 According to Report of Belgium, V.1.
1%5See Norwegian Report, V.1.

46Pursuant to Art. 7(2) of the Arbitration Act of Denmark
(553/2005) as modified by 106/2008 Act, the consumer cannot
be bound by an arbitration agreement entered into before the
dispute has arisen. See Danish Report, V.1.
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Germany for the application of article 1031 ZPO and
in Norway for the application of article 11 of the
Norwegian law on arbitration). And yet, given that
the choice of seat of the arbitral tribunal can be left in
the hands of the party which drafted the clause or
of the arbitral tribunal that has been constituted, these
protective measures in favour of the consumer can be
put aside without too much difficulty. The respect of
formal conditions depends sometimes on administra-
tive authorization. Thus, for example, in Alberta, the
Fair Trading Act provides that arbitration agreements
concluded in these matters which have not received
approval of the Ministry cannot be enforced.
According to the Canadian reporter (common law),
the application of this particular instrument is, how-
ever, very limited.'"’

7.8.1.2 Consumer Arbitration Agreement’s
Regime

The Relative Absence of Specific Rules Relating

to International Consumer Arbitration

In States where such litigation is likely to be resolved

through arbitration, few of them adopted specific pro-

visions on the matter.!* Consumer arbitration is there-

fore subject to the same rules as those applied in matters

of commercial arbitration. Also, when international

arbitration is governed by a set of rules distinct from

those relating to domestic arbitration, the same dichot-

omy occurs as for consumer arbitration.

This assertion must be put into perspective. In addi-
tion to the provisions relating to arbitration, consumer
arbitration obeys the rules of consumer law, particularly
the provisions relating to unfair terms.

Submission of Arbitration Clauses to the Regime
of Unfair Clauses

Even in the absence of specific provisions in their
respect, many national reports mention the risk that
arbitration clauses, which are concluded before or after
adispute has arisen, are governed by the rules on unfair
terms, which can lead, in many cases, to declaring
these clauses non-binding on the consumer. Directive
93/13 of 5 April 1993 concerning unfair terms in con-
sumer contracts sets out in this respect that the terms

147See Canadian Report (common law) and the references men-
tioned under V.1.

1480ne exception: in Spain, the Real Decreto 231/2008 organizes
an arbitration system which is peculiar to consumer arbitration.
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which have the object or effect of “excluding or
hindering the consumer’s right to take legal action or
exercise any other legal remedy, particularly by requir-
ing the consumer to take disputes exclusively to
arbitration not covered by legal provisions (....)" (letter
q of the annex listing terms) may be declared unfair, in
accordance with article 3(1) of the Directive. Thus, in
EU law, any arbitration clause inserted into a consumer
contract is a priori dubious and can be termed an unfair
clause. It is nonetheless a question of an option (“‘can”)
not an obligation.

Logically, the treatment of arbitration clauses within
EU member states having transposed the Directive
should be identical. For example, in French law, in the
matter of domestic consumer relationships, an arbitra-
tion clause preventing the consumer from bringing
proceedings before the State courts is deemed unfair
and therefore sanctioned by being non-binding on the
consumer.'* On the other hand, when the relationship
is international, the arbitration clause concluded in a
consumer contract is deemed to be valid, and that is the
case, whatever might be the weak position of the
consumer.'*® This is also the case in Czech law®! and
in Polish law too, of which article 385(3) point 23 of
the Civil Code limits the possibility of submitting a
dispute involving a consumer to arbitration and
declares, in case of doubt, that such a clause is unfair.
In the United Kingdom, article 91 of the English
arbitration Act of 1996 establishes that an arbitration
agreement is declared unfair (in the sense of the Unfair
Terms in Consumer Contracts Regulations 1999) and
is, consequently, non-binding as long as the claim does
not exceed £5,000 GBP.

Two decisions rendered by the EU Court of Justice
must be mentioned, which stated on the one hand, in the
Mostaza Claro'> decision, that a court, when an action to
annul an arbitral award is brought before it, must deter-
mine if the arbitration clause is invalid, notwithstanding

9 Art. R. 132-2, 10° of the French Code of Consumption. The
author of the French Report notices that “the term belongs
however to the ‘gray’ list of the terms for which the professional
is allowed to prove the contrary and not to the ‘black’ list of
terms which are incontestably presumed to be abusive”.

130See the both decisions rendered by the French Court de cassa-
tion mentioned in the French Report: Jaguar (1997) and Rado
(2004).

151See the Czech Report, V.1.

12ECJ of 26 October 2006, C-168-05, Mostaza Claro v. Centro
Movil Milenium SL.
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the fact the consumer has not invoked the invalidity of
the arbitration clause during the arbitral procedure, but
only at the stage of annulling the award. On the other
153 case, the
Court of Justice decided that when proceedings are
brought before a court relating to an action enforcing an
arbitral award that has become definitive and rendered
without the consumer’s participation in the procedure,
it must declare ex officio if an arbitration clause con-
cluded between the supplier of goods or services and
a consumer is unfair.'>*

hand, in the Asturcom Telecomunicaciones

7.8.2 Alternative Methods of Dispute
Settlement

By alternative methods of dispute settlement, we mean
all the mechanisms for resolving disputes other than
bringing proceedings before a State court or to arbitra-
tion (in the traditional sense, that is to say the process
by which a third party to the dispute, an arbitral court,
gives an award that has the same effect as a judgement).
We exclude therefore from this definition of arbitration
the systems of online dispute resolution, often known
as electronic arbitration, which are not, in the proper
meaning of the term, arbitration procedures.

By virtue of their informal, flexible, rapid and gen-
erally less costly character, these alternative means
(mediation, conciliation, online arbitration) are partic-
ularly appropriate for resolving international consumer
dispute.

It would be futile to try here to give an exhaustive
list of all the possibilities contained in the legal orders
which have been reported. Only a few remarkable
traits deserve mention.

In the first place, these alternative methods are very
generally optional for the consumer. It is a question,
therefore, of a supplementary mechanism put at the
consumer’s disposal, which can in the case of failure,
or if he/ she so wishes, be brought before a State court
as of the arising of the dispute.'>

153 ECJ of 6 October 2009, C-40/08, Asturcom Telecomunicaciones
SL v. Maria Cristina Rodriguez Nogueira.

134See EU Report, V.1.

135South Africa seems to be an exception. See South African
Report, V.2. See also German law (Art. 15a EGZPO) which can
force a consumer to conciliate if the amount in dispute does not
exceed 750 Euros. See German Report, V.2.
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In the second place, the organizations of these
alternative mechanisms are very diverse. It may be a
question of a system of public entities. In Denmark and
in Norway, consumers can bring matters to the Consumer
Complaints Board (Denmark) or to the Consumer
Disputes Commission (Norway), which are, in both
these countries, independent public entities. Bringing
matters to this body is limited to claims for a sum
between 800 DKK (approximately 105 Euros) and
100,000 DKK (approximately 13,300 Euros) in Denmark.
This “commission” system or “complaints board” is also
available for international litigation; it suffices that the
Danish or Norwegian courts should have jurisdiction for
the litigation which has been brought before them so that
these bodies may know of the dispute. In both cases, the
procedure is written; the consumer does not appear.'>
In Brazil, mediation is achieved by State or Federation
agencies.”” In Greece, also, a committee for the amica-
ble settlement of disputes, accessible by consumers, has
been established in each prefecture.'® The Ombudsman
model is also to be found in different legal orders. In
other States, the alternative mechanisms rest with pri-
vate entities. In Ghana, for example, the law obliges
the suppliers of goods and services by electronic means
to inform consumers on the electronic trading site of the
selected alternative means of dispute resolution.'*

Thirdly, the sectorization of these alternative means
must be noted. In many States, consumers have access
to a service of litigation regulation that intervenes in a
specialized domain. Consultation of the Slovenian,
Swiss and Norwegian Reports illustrates this trend
toward micro-distribution of litigation according to
the sector of activity (banks, insurance, health
insurance...).

Lastly, the development of online procedures must
be taken into account. This mechanism is essentially
established for disputes resulting from, but not solely,
electronic commerce. UNCITRAL wants to begin
working on the online regulation of disputes in interna-
tional electronic commercial operations and is taking a

156

See Reports of Denmark and Norway, V.2.

157See the very detailed Report of Brazil, V.2.

18See Greek Report, IV.2.

1Pursuant to Art. 47(n) of the Electronic Transactions Act 2008
(Act 772). See Report of Ghana, V.2.

100See Secretariat’s note of 23 April 2010 on the possible future
works on online dispute resolution in electronic commerce
transactions, A/CN.9/706. [Note: UNCITRAL WG III has
already met for the first time in December 2010.]
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particular interest in consumers.'®® The European
Union also wishes to promote this means of settle-
ment, notably by launching ECODIR (Electronic
Consumer Dispute Resolution Platform).'"! The
German and Italian reports also mention local initia-
tives to implement online dispute resolution mecha-
nism: in the Land of Baden-Wiirttemberg, a pilot
scheme known as “Online-Schlichter” offers an
online dispute resolution service relating to internet
purchases. In Italy, the Milan Chamber of Commerce
has set up a service known as “RisolviOnline” in
order to settle the same type of disputes.!®> Annex A
of the draft submitted by the United States to CIDIP-
VII in February 2010 must also be mentioned.

7.9  Cooperation of the Authorities

The question asked to national reporters and regional
and international organizations concerns the coopera-
tion between national authorities with the intention of
promoting and guaranteeing an efficient protection to
cross-border consumers.

It goes without saying that such cooperation is orga-
nized in a much more efficient way within regional orga-
nizations of economic integration. This is, therefore,
these specific reports that should be taken into account.

Before exploring the different mechanisms of inte-
gration, we must not forget, at the international level,
the Hague Convention of 1965 on the service abroad of
judicial and extrajudicial documents in civil or com-
mercial matters which has been very successful. It is
also worth mentioning the OECD (Organization for
Economic Cooperation and Development) guidelines
governing consumer protection against fraudulent and
misleading cross-border commercial practices pub-
lished in 2003'%* that recommended that the member
States should establish a framework permitting closer,
more rapid and more efficient cooperation between
entities charged with monitoring consumer protection.
Very little information is, however, available on the
application of these guidelines.

Within the European Union, authorities promoting
member States’ consumer rights are connected by

1®ISee EU Report.
1©2See Reports of Germany and Italy, V.2.

16 Available at: http://www.oecd.org/dataoecd/24/18/2956424.
pdf
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different networks created especially to find amicable
settlements in European consumer litigation. For
example, FIN-NET (Network for the extrajudicial
resolution of financial services sector litigation) of
which Iceland, Liechtenstein and Norway are also
members, or of the EJE network (Network for the
extrajudicial resolution of consumer litigation) which
have merged to form a single office, ECC-Net
(European Consumer Centres Network).!** Regulation
2004/2006 of 27 October 2004 on consumer protection
cooperation aims to create reinforced cooperation
between the European Commission and the State
authorities, designated by each member State and
“responsible for the enforcement of the laws that
protect consumers’ interests (...) in order to ensure
compliance with those laws and the smooth function-
ing of the internal market and in order to enhance the
protection of consumers’ economic interests”.!%3

As yet, both the systems of integration in Latin
America reported here contain few measures of coop-
eration between authorities. In the Mercosur, coopera-
tion agreements have been concluded, but those are
limited to tourism and alerts to defective products
(SIMDEC - Mercosur Common Information System
about Consumer Protection and Defective Products).!6
An agreement for free service and legal assistance in
consumer litigation has also been concluded between
Mercosur member States.'®” Within the Andean
Community, there does not seem to be any system of
cooperation between entities of member States.'®®

Since 2003, OAS has made great efforts in terms
of harmonization of international consumer law.!*
Amongst them, there is a very original contribution in
the domain of cooperation between authorities which
stems from the submission of the legislative guidelines
by the United States,'”” in which Annex D (Draft
Model Law on Government Redress for Consumers
Including Across Borders) suggests measures of
cooperation. The aim of this law is to establish within

164See EU Report, V.2.
1 Art. 1 of Regulation 2004/2006.

'%See Brazilian Report and the reference quoted: R. A. C.
Pfeiffer, “Consumer Defense in Mercosur: A Balance and
Recent Challenges,” in ed. T. Bourgoignie (note 53) 40.

17Dec. CMC/DEC/49/2000 of 15 December 2000.
1%8See Report on the Andean Community, VI.
19See OAS Report, 1.2.

70Tn its last version of 12 February 2010.
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member States judicial authorities in the matter of
consumer protection (on the model of the Federal
Trade Commission — FTC — in the United States), and
to make them responsible for obtaining redress for
damage suffered by consumers and to allow them to
cooperate with the equivalent authorities of other
member States.

More particularly, article 5 of Annex D concerns
cross-border cooperation. Notably, it provides that the
competent authorities shall notify foreign competent
authorities of investigations that affect these foreign
countries, so as to alert them of possible wrongdoing
in their jurisdiction; share information with the foreign
competent authorities and help each other with their
investigations.

7.10 Final Considerations

Reading particular reports shows us that international
consumer law is in a period of complete transforma-
tion. In spite of the universally recognized importance
of our subject, it is surprisingly noticeable that a
considerable number of States have not yet developed
specific rules in this matter. And it is still more striking
that where they do exist, rules on electronic commerce
do not care about the details of international consumer
contracts.

In the States and regions which have adopted rules
on the concrete aspects of international private con-
sumer law and created special conflict of laws rules
and jurisdiction rules juris, these efforts have been
followed by the search for other instruments capable
of protecting consumers in procedural spheres, arbitra-
tion, alternative means of dispute settlement and
international cooperation. But even in a domain like
that of rules of applicable law, there is space for new
proposals. Without departing from the conflicts meth-
odology, the most interesting is, no doubt, that of
replacing the rigid criterion of application of the law of
the consumer’s habitual residence, as representing the
criterion based on the presumption that it is the most
favorable to the consumer, for another more flexible
and yet more concrete criterion consisting of the most
favorable law to the consumer from a substantial point
of view. That said, it must be emphasized that in order
to achieve an optimal level of protection, no combina-
tion of legal mechanisms is sufficient. Apart from the
latter, a set of political, economic and educational
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measures must be implemented, without which the
best legal instruments are destined to fail.

But in the domain of law, the concern for the sub-
ject is not merely legislative. The international dimen-
sion of consumer protection attracts more and more
attention from the main academic milieus. Part of the
increasingly significant work of the sector’s principal
scholarly institution, the International Academy of
Commercial and Consumer Law, is dedicated to the
international aspects of the subject. It is sufficient to
see the work presented at the Bamberg Conference in
2008, a trend which seems to be maintained for the
Conference held in Toronto in 2010.

However, the relevance of international consumer
law goes beyond the realm of specialists. This is
evidenced by the fact that the International Academy
of Comparative Law has chosen this topic as one of
the two subjects of private international law at its
quadrennial Congress. The comparativists of the whole
world want to know the different ways in which
national, supranational and international legislators

7'14th Biennial Meeting of the International Academy of
Commercial and Consumer Law, Bamberg, Germany (July 30 —
August 3, 2008), Penn State Int’l L. Rev. 27, 3/4 (2009).

165

are striving to guarantee cross-border consumer
protection. Indeed, there are few topics which reveal
such an aptitude for reflecting on the current chal-
lenges of law in general and of private international
law in particular. Thus, the tensions between general
interests and commercial interests, the limits of tradi-
tional mechanisms for resolving disputes, the comple-
mentarity of hard and soft law, the development of
international and supranational dimensions of legal
regulation, the impact of using electronic means, etc.,
reveal their most surprising manifestations in this
domain. The interest of the internationalists is not less
than that of the comparativists. Not by chance did the
International Law Association, at its Congress in Rio
de Janeiro in August 2008, create a specific Committee
relating to international consumer law. Henceforth,
next to more or less classic matters of international law
(international human rights, international commercial
arbitration, use of force, space law, climate change,
etc.),'”” a new evolving category is emerging that is
also full of a transformative power.

2 http://www.ila-hq.org/en/committees/index.cfm.
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Codification and

Flexibility

in Private International Law’

Symeon C. Symeonides

This is an abbreviated version of the first two chapters
of an eight-chapter General Report to the 18th
International Congress of Comparative Law held in
2010 in Washington, D.C. The full Report on “Recent
Private International Law Codifications” focuses on the
choice-of-law part of private international law (herein-
after PIL) and explores some general methodological
and philosophical themes, as well as the way these cod-
ifications resolve tort and contract conflicts. These
themes include the tension between legal certainty
and flexibility (which is discussed here), the scope and
breadth of choice-of-law rules, result selectivism and
content-oriented law selection versus state-selection,
and the publicization or politicization of PIL.>

In preparing the General Report, the author has
benefitted from 32 national reports.* This Report draws
from all of these reports, but also discusses codifica-
tions from countries that have not submitted reports, as
well as several international conventions and European
Union Regulations.

Y'Copyright reserved by Symeon C. Symeonides.

“For the full version of these two chapters, as well as the remain-
ing six chapters, see S. Symeonides, Recent Private International
Law Codifications (Martinus Nijhoff, forthcoming 2012) [here-
inafter referred to as S. Symeonides, Codifications).

3These reports were submitted by the reporters listed below:
Argentina (Marfa Susana Najurieta & Maria Blanca Noodt Taquela,
University of Buenos Aires); Australia (Alice De Jonge, Monash
University); Austria (Christiane Wendehorst, University of
Vienna); Belgium (Johan Erauw (Gent) & Marc Fallon (Louvain-
la-Neuve)); China (Weizuo Chen, Tsinghua University School of
Law, Beijing); Croatia (Davor Babi¢, University of Zagreb); Czech
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8.1 The New Codification Movement
in PIL
8.1.1 National or Sub-National Private

International Law Codifications

8.1.1.1 The First Generation

The first codifications of modern PIL were part and
parcel of the substantive-law codification movement of
the nineteenth century. For example, the French Civil

Republic (Monika Pauknerova, Charles University Prague);
Denmark (Joseph Lookofsky, University of Copenhagen); England
(Christa Roodt, University of Aberdeen); Finland (Ulla Liukkunen,
University of Helsinki); France (Benjamin Remy, University of
Poitiers); Germany (Peter Mankowski, University of Hamburg);
Greece (Evangelos Vasilakakis, University of Thessaloniki);
Hungary (Katalin Raffai & Sarolta Szabd, Pazmany Péter, Catholic
University); Israel (Talia Einhorn, Ariel University); Japan (Tadashi
Kanzaki, Gakushuin University); Macau (Guangjian Tu, University
of Macau); Netherlands (Katharina Boele-Woelki & Dorothea Van
Iterson, Utrecht University); New Zealand (Tony Angelo, Victoria
University of Wellington); Norway (Giuditta Cordero Moss,
University of Oslo); Poland (Maksymilian Pazdan, University of
Slaski); Portugal (Luis De Lima Pinheiro, University of Lisbon);
Quebec (Frédérique Sabourin, Quebec Department of Justice);
Scotland (Janeen M. Carruthers & Elizabeth B. Crawford,
University of Glasgow); South Korea (Kwang Hyun Suk, Seoul
National University); Spain (Carlos Esplugues Mota & Carmen
Azcarraga Monzonis, University of Valencia); Switzerland (Andrea
Bonomi, Swiss Institute of Comparative Law); Taiwan (Rong-
chwan Chen, National Taipei University); Turkey (Zeynep Derya
Tarman, Ko¢ University); UNCITRAL (Spiros Bazinas, Senior
Legal Officer, UNCITRAL); Uruguay (Cecilia Fresnedo de
Aguirre, Catholic University of Uruguay); and Venezuela (Eugenio
Hernandez-Bretdn, Universidad Montedvila, Caracas).

These reports are published in S. Symeonides, Codifications.
They are referred to hereinafter by the author’s name, the country of
origin, and the pertinent sections and subdivisions of each report.
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Code of 1804,* the Austrian Civil Code of 1811,’ the
Italian Civil Code of 1865,° the Spanish Civil Code of
1889,” and the German Civil Code of 1900® each con-
tained a handful of broad choice-of-law rules, which
then became the models for similar rules in other coun-
tries.” During the first half of the twentieth century, a
handful of other countries in Europe'® and Asia'' fol-
lowed course by including choice-of-law rules in their
civil codes, while the codification movement in Latin
America gained momentum with an ambitious Pan
American “Code of Private International Law,” better
known as the “Bustamante Code.”

This momentum was short-lived, however. During
the ensuing decades, the prevailing view in many coun-
tries was that PIL did not need to be—nor was suscep-
tible to being—codified. This sentiment seemed to
prevail not only in common-law countries such as the
United States, where the dismal failure of the First
Conflicts Restatement led many to reject not only stat-
utory rules but also Restatement-type non-state rules,'
but also in European countries, where many scholars
expressed serious misgivings about the need or desir-
ability of codifying or re-codifying PIL.!

4See French Civil Code, Arts.3, 14-15, 309, 311.
5See Austrian Civil Code, arts. 4, 33-38, 300.

°Originally drafted by Pascuale Mancini, the PIL articles of the
Italian Civil Code of 1865 were reproduced as Articles 17-31 of
the Italian Civil Code of 1942. See also the Civil Code of the
Canton of Zurich 1854/56 arts. 1-7.

7See Spanish Civil Code, arts. 8—11.

8See Introductory Law of the Civil Code of August 15, 1896
(EGBGB), arts. 3-38.

°See, e.g., the Japanese Horei (Act No.10) of 1898, which was
primarily based on the EGBGB.

19See, e.g. the Italian Civil Code of 1942, arts. 17-31; Greek
Civil Code of 1940 arts. 4-33.

"For example, the Chinese Statute on the Application of Laws of
1918 was based on the Japanese Horei of 1898 and the EGBGB.
12See A.S. de Bustamante y Sirvén, El cddigo de derecho inter-
nacional privado y la sexta conferencia panamericana (Habana:
Imprenta Aivisador comercial, 1929): 253. The Bustamante
Code was adopted by over a dozen countries.

3For the American attitude towards rules, see S. Symeonides,
The American Choice-of-Law Revolution: Past, Present, and
Future (Leiden/Boston: Martinus Nijhoff Publishers, 2006),
411-19, 426-35 (hereinafter S. Symeonides, Revolution).
“See, e.g., Neuhaus H, “Empfiehlt sich eine Kodifizierung
des internationalen Privatrechts?” RabelsZ 37 (1973). 453;
O. Kahn-Freund, General Problems of Private International
Law (Leyden: Sijthoff, 1976) 80-84; von Schwind F, “Problems
of Codification of Private International Law,” International and
Comparative Law Quarterly 17 (1968): 428, 431.
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Before the end of the twentieth century, however,
those misgivings began to dissipate and were succeeded
by a flurry of codification activity. Indeed, the codifica-
tion movement may have begun in civil law countries,
but it has since spread in countries from all legal fami-
lies and traditions, including England, the epicenter of
the common law. In 1982, Sir Peter North, then Law
Commissioner for England and Wales, assured his
readers that “[c]odes are not monsters . . . [and that], [e]
ven if they are, they can be trained.”'® After enacting a
statute on tort conflicts,'® the United Kingdom’s deci-
sion to adopt the European Union’s Rome I and Rome
IT Regulations on contract and tort conflicts'” confirmed
North’s earlier observation that ““a most striking feature
of the development of private international law over the
last century has been that statute law has been the pri-
mary instrument of change.”'8

8.1.1.2 The Second Generation

By the 1960s, one could see the signs of a new codifi-
cation movement, slow at the beginning, but gradually
gaining momentum. Although that decade produced
only three codifications, the 1970s produced nine, the
1980s also produced nine, the 1990s produced twenty,
and the first decade of the twentieth century also pro-
duced twenty.

Altogether, the last fifty years have produced 61
national or sub-national codifications or recodifica-
tions'® in 55 jurisdictions.?® As in the previous genera-
tion, some of these codific