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CHAPTER 1

Protecting Expression

An ecological theory of free expression—shaped by multiple complementary,
mutually veinforcing rationales—focuses on institutional environments
that vespect and further expressive activity and realize the goods associnted
with it.

This book elaborates a theory of free expression. It is concerned with
why we ought to value and protect expressive freedom and with the sorts
of institutional environments likely to safeguard and encourage it. I seek
to show why, both ex ante and ex post, expressive activity as such should
not be burdened at all with legal sanctions.

I make my case in the idiom provided by a moral theory rooted in
the Aristotelian tradition.! Some aspects of this approach are doubtless

1On this theoretical approach, the “New Classical Natural Law” (NCNL) theory,
see generally JouN FINNIS, NATURAL Law AND NaruraL RigHTs (1980); Joun FINNIS,
Funpamentars oF Etnics (1983); 1 GeErMAIN GrisEz, THE Way oF THE Lorp JEsus:
CHRISTIAN MoRraL PriNcipLes (1983); GERMAIN GrisEz & RuUsseLL SHAW, BEYOND THE
NEw MoraLrty: THE RESPONSIBILITIES OF FREEDOM (3d ed. 1988); Joux M. FINNIS ET AL.,
NUCLEAR DETERRENCE, MORALITY, AND REearism (1987); GerRMAIN Grisez & JOSEPH
M. Bovrg, Jr., LiFE AND DEATH WITH LIBERTY AND JUSTICE: A CONTRIBUTION TO THE
EurHANAsiA DEBATE (1979); JouN Finnis, MORAL ABSOLUTES: TRADITION, REVISION, AND
TrutH (1991); 2 GeERMAIN G. GrisEz, THE WAY OF THE LORD JEsus: LIVING A CHRISTIAN
Lire (1994); Joun Finnis, AQumnas: Morar, Porrricar, anp Lecar TrHEOry (1998);
RoBERT P. GEORGE, IN DEFENSE OF NarturaL Law (2001); 3 GeErMAIN GRrisEz, THE Way
OofF THE Lorp JEsus: DrrricuLt MoraL QUESTIONS (1997); Germain Grisez, Joseph M.
Boyle, and John Finnis, Practical Principles, Moral Truth, and Ultimate Ends, 32 AM.

© The Author(s) 2018 1
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2 GARY CHARTIER

controversial,> but in general it is quite similar to familiar Kantian and
Humean approaches and to other Aristotelian positions. I don’t seek to
defend the theory here, and much of what I say could readily be recast in
one or another theoretical vocabulary. But the theory does, in any case,
provide a convenient way of thinking and talking about the moral and
legal issues I address.

On this view, the basic aspects of well-being for creatures like our-
selves—we might also talk about basic goods or basic dimensions of
welfare or flourishing or fulfillment—include life and bodily well-being,
knowledge, practical reasonableness, play, skillful performance, friend-
ship and sociability, aesthetic experience, imaginative immersion, mean-
ing and harmony with reality in the widest sense, sensory pleasure, and
self-integration.* These dimensions of welfare aren’t reducible to any
common, underlying element like happiness (understood subjectively) or
desire-satisfaction, nor are they best understood as means to any inde-
pendently specifiable goal. They are incommensurable, and individual
instances of these aspects of well-being are non-fungible.?

J. Juris 99 (1987); John M. Finnis, Germain G. Grisez, and Joseph M. Boyle, “Direct’
and Indivect”: A Reply to Critics of Our Action Theory, 65 TromisT 1 (2001); Mark C.
MurrHY, NATURAL Law AND PracricaL RarioNaviry (1999); Mark C. MURPHY, NATURAL
Law IN JURISPRUDENCE AND Potitics (2006); ALFONSO GOMEZ-LOBO, MORALITY AND THE
Human Goobs: AN INTRODUCTION TO NaturaL Law Etnics (2002); TimotHY CHAPPELL,
UNDERSTANDING HumaN Goobs: A THEORY of Ethics (1995). Like me, not everyone
whose work is listed here would be viewed as a paid-up member of the NCNL fraternity;
my preferred version of the theory is certainly in some ways idiosyncratic.

2Cf. Jason Brennan, Controversial Ethics as a Foundation for Controversinl Political
Theory, 7 STUD. EMERGENT ORDER 299 (2014) (objecting to the theory’s commitment to
the incommensurability of basic aspects of well-being).

3 8ee, 4., GARY CHARTIER, PUBLIC PRACTICE, PRIVATE Law: AN Essay oN LoVE, MARRIAGE,
AND THE STATE 115-19 (2016). Sophie-Grace (formerly Timothy) Chappell and I may be
the only theorists who’ve worked in something like the NCNL tradition to acknowledge
sensory pleasure as a basic aspect of well-being. See CHAPPELL, supra note 1, at 38—43.
Chappell’s views now tend more toward a sort of particularism than they did a couple of
decades ago, but, even if her own views rather than the merits of the position she elab-
orated in this book were in question, the refinement of her position wouldn’t affect the
merit of her arzguments on this point.

4See, e47., CHAPPELL, supra note 1, at 37-45 (1995); MURPHY, RATIONALITY, supra note 1,
at 96-138; GOMEz-LoBo, supra note 1, at 6-25; Grisez & SHAW, supra note 1, at 77-88;
GRISEZ, PRINCIPLES, supra note 1, at 121-25; FiNnis, Law, supra note 1, at 59-99.

5 Cf. GARY CHARTIER, THE LoGic oF COMMITMENT 3441, 47-55 (2018).



1 PROTECTING EXPRESSION 3

One way of flourishing is choosing wisely with respect to one’s own
flourishing and the flourishing of others. Doing so means adhering to a
set of basic requirements,® at least four of which are important here: (%)
acknowledge the basic goods, and only the basic goods, as non-deriva-
tive, non-instrumental reasons for action (the Principle of Recognition);
(#2) don’t purposefully or instrumentally injure any aspect of well-
being—one’s own or another’s (the Principle of Respect); (7Z) don’t
arbitrarily distinguish among those affected by one’s actions—do so only
when doing so (#) is a means of effecting or promoting participation in
an actual aspect of well-being (say, picking people for a team in an ath-
letic contest on the basis of their ability rather than at random) and (%) is
consistent with a general rule one would be willing to see applied to one-
self and one’s loved ones as well as others (the Principle of Fairness); and
(#v) set priorities and make possible long-range planning by making some
small- and large-scale commitments and adhere to these commitments
under ordinary circumstances (the Principle of Commitment).”

In virtue of this cluster of principles, choosing in a vast number of
ways, crafting any of a vast array of lives, will qualify as reasonable. By
contrast, we will have good reason to use force or substantial social pres-
sure to interfere with a smaller subset of choices—to prevent, end, or
remedy unwarranted injuries to people’s bodies or justly acquired pos-
sessions effected by those choices.® But while they allow for the use of
force or social pressure in some cases, the principles of practical reason-
ableness make room for the legal and social toleration of a vast num-
ber of unreasonable ways of life. Choices integral to these ways of life
are inconsistent with the requirements of practical rationality; but those

See, eg., Grisez & SHAW, supra note 1, at 117-53; Grisez, PRINCIPLES, supra note 1,
at 205-28; Finwis, Law, supra note 1, at 100-33, 304; Finnis, EtHics, supra note 1, at
75-76; MURPHY, RATIONALITY, supra note 1, at 198-212; GOMEZ-Loso, supra note 1, at
42-44. The particular delineations of these principles, and the labels I assign them, are
mine.

7 See CHARTIER, COMMITMENT, supra note 4, at 8-55.

8For simplicity’s sake, I refer throughout this book to preventing, ending, or remedying
injuries. But I do not intend, by speaking of preventing injuries, to suggest that freewheel-
ing interference with people’s bodies or possessions to keep them from injuring others is
appropriate. I do not believe preemptive violence is morally appropriate. I have in mind
preventive activity undertaken in response to actual threats, signaled verbally or physically,
that pose immediate risks of serious legally cognizable injury that cannot be averted with-
out forcible intervention.



4 GARY CHARTIER

same requirements give us reason to avoid interfering with such choices
forcibly or by means of intense social pressure.

Many discussions of free expression in the United States presuppose
or seek to justify a particular understanding of First Amendment juris-
prudence. It is certainly the case that American constitutional law has
offered relatively robust protections for many varieties of expression. But
this book is an exercise in moral, political, and legal theory; I do not seek
to take positions regarding contested questions in constitutional exege-
sis, nor do I assume the authority of the US Constitution (or of the stat-
utes, treaties, and court decisions invoked in connection with the issue of
freedom of expression in Europe, Canada, and elsewhere).? In addition,
I am concerned, as I have indicated, not only with reasons for people to
avoid favoring or imposing legal and other forcible constraints on expres-
sive acts but also with reasons for individuals and consensual institutions
to avoid imposing non-forcible sanctions on such acts.!?

“Expression” here is a catchall term. It is easy to point to instances of
what the term is intended to cover: the words and pictures in newspa-
pers, books, magazines, blogs, tattoos, and speeches; the moving images
in films and television programs; the sounds experienced when listening
to live and recorded musical performances and addresses.!! What I have

?0On disputes regarding freedom of expression in the United States, see, eg., STEPHEN
M. FELDMAN, FReE EXPRESSION AND DEMoOcCRrACY IN AMERICA: A HisTory (2008); RoNALD
K. L. Corrins & Sam CHALTAIN, WE Must NoT BE AFRAID TO BE FREE: STORIES OF FREE
ExrressION IN AMERICA (2011); Howr oN TriaL: THE BATTLE rOrR FrRee Exrression (Bill
Morgan & Nancy J. Peters eds., 2006); GEOFFREY R. STONE, PERiLOUS TIMES: FREE SPEECH
IN WARTIME: FrROM THE SEDITION AcT OF 1798 1O THE WAR ON TERRORISM (2005); First
AMENDMENT STORIES (Richard W. Garnett & Andrew Koppelman eds., 2012). For a compar-
ative review of the relevant legal issues, see ErRic BARENDT, FREEDOM OF SPEECH (2d ed. 2005).

10T agree completely with Charles Fried that legal protections for freedom of expression
should be seen as constraints on what the lggal system can do, on what (in our current
context) it’s appropriate for the state to do; see CHARLES M. FRIED, SAYING WHAT THE Law
Is: THE CONSTITUTION IN THE SUPREME COURT 79-80 (2005). Legal protections for free
expression should not be understood to offer a roving mandate for judges to police the
expression-impacting behavior of nonviolent non-state actors. But the legal protection for
freedom of expression finds intelligibility and justification in the context of a broad set of
moral concerns. And these concerns are clearly relevant to the choices of non-state actors,
even though these actors should not be compelled by force of law to respect the expressive
freedoms they have strong moral reasons to recognize.

1On the protection of nonverbal expressive acts in American constitutional law, see, ¢.4.,
Mark V. TusuNeT, AraNn K. CHEN & JoserH BLOCHER, FREE SPEECH BEyoND WORDS: THE
SURPRISING REACH OF THE FIRST AMENDMENT (2017).



1 PROTECTING EXPRESSION 5

in mind is something like the information-content available by means of
any of these media—that is, content that influences or seems likely to
influence the thoughts, feelings, imagination, or behavior of one or
more recipients apart from its role in announcing the intentions of the
communicator.!? The expressive content of an act ordinarily includes at
least (7) the thoughts, attitudes, emotions, or the like it is intended to
evoke and (77) the further fact that the communicator intends to evoke
these. An act may be expressive even when not deliberate. But an act is
often meaningful just to the extent that it is seen as conveying particular
contents which the communicator intends to convey and as conveying
the further thought that the communicator wishes to convey just these
contents.

Freedom of expression concerns this content, abstracted from the spe-
cific medium in which it is embodied. Whether one is free to convey this
content by means of a given act is separate from the question whether
the purpose of one’s act is to convey this content or even whether one is
aware that one is conveying this content. Freedom of expression is the
freedom to avoid having one’s conduct interfered with in virtue of the
information content.

It is thus not the case that freedom of expression as I understand it is
violated whenever a particular physical embodiment of some expressive
content is precluded: I do not, say, violate your freedom of expression if
I prevent you from performing on your drum set in my living room, or
it I keep you from tattooing a political message on my back. But this is
because I have an untrammeled right to prevent you from entering my
living room or tattooing my back, whatever the message, and because I
have what seem like excellent and essentially decisive reasons to regard
exercising these rights in the envisioned ways as entirely reasonable.
Freedom of expression as I understand it is violated when, i virtue of
the information-content of a given instance of expression, someone (z) uses
force against the body or justly acquired possessions of a communica-
tor or recipient or (7z) employs or encourages the employment of social

12When someone’s conduct is interfered with, perhaps forcibly, because she has engaged
in expressive conduct that constitutes a threat, it is not the expressive conduct per se that
is being interfered with or sanctioned. Rather, the purpose of the interference is to prevent
or end the injurious activity threatened by means of the conduct. If I say, “Your money
or your life!,” and someone shoots me as a result, I’'m not being harmed because of the
content of my words but because those words signal behavior that may, and indeed likely
should, be stopped.
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pressure, except in appropriately limited cases, against a communicator
or recipient.

I describe what I have offered here as an ecological theory of freedom
of expression for three reasons.

(Z) The various goods that freedom of expression rightly fosters are
promoted or realized by a social ecosystem—that is, an interlocking,
mutually supporting and reinforcing network of formal institutions and
social practices and cultural patterns. Here, as in many other contexts, we
further the relevant goods not by seeking to promote them directly but
rather by advancing a set of social rules that permit these institutions and
practices and patterns to operate.!3 These rules, the ecosystem of expres-
sion, both (#) make expression possible and (/%) facilitate the transmission
of what is expressed. The relevant goods are thus realized to a significant
extent as a matter of “social emergence.”*

(#7) In addition, one of the goods realized by freedom of expression is
precisely the creation and self-correction of various large- and small-scale
social ecosystems that are valuable both because of their contribution to
realizing the various goods furthered by freedom of expression and in
their own right.

(7i2) A well-functioning ecosystem of any sort isn’t uniform or mono-
lithic: It features diverse elements. That’s certainly true of the expressive
ecosystem. This ecosystem’s diversity is inberently valuable, insofar as the
availability of multiple good options enriches people’s lives. Its diversity
is a reflection of the autonomy that undergirds the ecosystem’s dyna-
mism. And this diversity is, at the same time, a driver of the engagement
that enables the ecosystem to produce multiple goods (as when alterna-
tive knowledge-claims confront each other).!®

In short, the right sort of ecosystem (or set of ecosystems) fosters
freedom of expression, and freedom of expression fosters the right sort
of ecosystem (or sorts of ecosystems).

The ecological metaphor is intended to emphasize what I believe is a
crucial point. The language of expression focuses, appropriately, on the
communicator. And it brings to mind the degree to which many, perhaps

I3Cf. Peter Railton, Scientific Objectivity and the Aims of Belicf, in BELIEVING AND
AccerTING 179, 191-202 (Pascal Engel ed., 2000). A conversation with Annette Bryson
led me to this essay.

147d. at 195.
15 Thanks to Kevin Hill for help on this point.
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almost all, of us desire se/f~expression and see freedom of expression as
protecting our opportunities to share ourselves in various ways with oth-
ers. Of course, there can e no ecology of free speech without individual
communicators (literalizing versions of poststructuralism to the contrary
notwithstanding). But the ecological metaphor highlights the important
fact that freedom of expression is valuable not just for the communicator
but also, and at least as importantly, for the recipients of her communi-
cation. (Of course, the communicator needs the recipients in order to be
a communicator, not just trivially and definitionally but also because the
communicator’s expression, even, perhaps especially, deep se/f-expression,
loses its point without recipients.) A diverse expressive ecosystem fos-
ters and transmits and embodies the goods realized in and through
expression.

On the view I seek to defend here, freedom of expression directly and
indirectly furthers our fulfillment, flourishing, well-being—our participa-
tion in the various dimensions of welfare.!® An ecology of expression fos-
ters our acquisition of every good in one way or another; in particular, its
contribution to everyone’s participation in the goods of knowledge and
practical reasonableness also instrumentally facilitates our participation in
all the other goods. Individual instances of expression realize particular
aspects of well-being (this is different from, but obviously related to, the
ways in which the ecosystem furthers these aspects). And the moral con-
straints that do and the legal constraints that should protect the ecosys-
tem of expression I outline here flow from the requirements of practical
reasonableness.

16While free action is, in the most general sense, genuinely individual action that occurs
without restraint or necessitation, there are multiple dimensions of freedom. Political free-
dom, or freedom from aggression, is the most fundamental: It’s the freedom to act without
being restrained by actual or threatened aggression against one’s body or justly acquired
possessions. Most discussions of the freedom of expression are concerned with freedom
from aggression. Social freedom, by contrast, is the freedom to act without being restrained
by actual or threatened nonviolent social pressure. It is never possible to be free entirely
from social pressure—there are obviously consequences for the choices one makes as one
interacts with others. But some social interactions and social environments offer much
more room for individuality to be developed and expressed than others. In this book, I am
concerned with freedom of expression as a variety of social as well as political freedom. See
GARY CHARTIER, ANARCHY AND LEGAL ORDER: LAW AND POLITICS FOR A STATELESS SOCIETY 4
n.9 (2013). (I am not much concerned here with such other varieties of freedom as physical
or metaphysical freedom, though I suspect it is easier to make one sort of case for freedom
of expression if agents are metaphysically free.)
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The basic elements of the expressive ecosystem, what makes it an
ecosystem rather than simply a single object, are individual actors—who
are, of course, agents as well as beneficiaries of the ecosystem. The space
within which the particular actor can choose and pursue her own pro-
jects is defined both by her body and by her justly acquired possessions.
In Chapter 2, I provide a brief, broadly Humean, justification for a set of
rules related to possessions and explain how a just system of such rules
provides the foundation for freedom of expression.

Interfering with someone’s freedom of expression will frequently
amount to interfering with her justly acquired possessions and will
at least ordinarily be impermissible, at minimum, for this reason.
Recognizing just rights with regard to possessions means recogniz-
ing a strong presumption against interference with expressive activity.
However, while possessory rights must be robust in order to do their
job, it doesn’t follow that they are absolute. In particular, my rights with
respect to my possessions might well be limited to prevent me from
injuring someone else’s body or justly acquired possessions or to require
me to compensate someone if I’'ve done so. But, I argue in Chapter 3,
expressive activity does not and cannot cause or constitute injury to any-
one’s body or justly acquired possessions, and offense thus does not con-
stitute the sort of injury that provides a satisfactory basis for restricting
or punishing expression. And this means that the putative need to pre-
vent, end, or remedy this kind of injury can’t serve as a justification for
ex ante or ex post interference with freedom of expression.

I argue in Chapter 4 that public choice and class-theoretic consider-
ations count against giving political or institutional actors the discretion
to suppress or sanction expressive activity. This is particularly troubling
because the expressive preferences of entrenched interests and well-
connected elites will be served by restraints on expression and because
the voices of ethnic, cultural, and ideological minorities are especially
likely to be silenced. This provides the most fundamental context for
understanding the merits of the ecology of expression.

I argue in Chapter 5 that interfering with expression means interfering
with personal autonomy in ways that most people could be expected to
be unwilling to endorse were they prevented from expressing themselves.
The autonomy that freedom of expression protects includes, of course,
both the autonomy of those expressing themselves and the autonomy


http://dx.doi.org/10.1007/978-3-319-75271-6_2
http://dx.doi.org/10.1007/978-3-319-75271-6_3
http://dx.doi.org/10.1007/978-3-319-75271-6_4
http://dx.doi.org/10.1007/978-3-319-75271-6_5

1 PROTECTING EXPRESSION 9

of the recipients of their communications (who are also infantilized by
restraints on communication). Given the status of expressive ability as a
centrally important human capacity, attacking it will seem in the same way
to be especially problematic; this capacity is particularly important because
of its role in effecting individual self-authorship. And, while not all
expression is, as I’ve noted, se/f~expression, nor is self-expression impor-
tant only because of the value of self-revelation, it nonetheless remains the
case that self-disclosure plays an important role in establishing and solidi-
fying relationships and communities, so that interfering with expression
runs the risk of undermining interpersonal awareness and connection.
Doing so also impedes people’s participation in the goods of friendship
and sociability and in the goods of aesthetic and sensory pleasure that are
integral to or are facilitated by the consumption of expressive goods.

The ecology of expression is instrumentally valuable in multiple ways.
A crucial function of this ecology is its role in facilitating the search for
truth and the conduct of experiments in living (which may sometimes be
inhibited precisely because of their communicative function). Restraints
on expression, I suggest in Chapter 6, make increased insight less likely
(even when what is expressed doesn’t take the explicitly intellectual
form). Restrictions on expression are thus in this way problematic on
instrumental grounds because they impede the achievement of greater
understanding among those who listen, learn, and dialogue. They are
also problematic instrumentally because they interfere with accountabil-
ity for institutional and political actors. They are problematic on simi-
lar grounds because they hamstring the effective operation of markets,
which yield evident society-wide economic benefits.

Freedom of expression is characteristically treated as a matter of free-
dom from legal constraint. But, as John Stuart Mill observed, social pres-
sure may also restrain human creativity. Ironically, the possessory rights
that provide robust safeguards against legal interference with free expres-
sion may sometimes facilitate the social suppression of disfavored expres-
sive conduct. The considerations noted in the previous chapters don’t
justify forcing non-state institutions and groups to avoid using social
pressure to exclude or suppress ideas they don’t like. But a number of
these considerations, I argue in Chapter 7, do provide moral reasons
for corporations, religious communities, and other non-state entities to
respect expressive freedom and so to create and maintain considerable
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space for expressive activity they might prefer to exclude (though they
do not justify /egal mandates of civility). These considerations also pro-
vide reasons for state actors to create this kind of space where expressive
conduct by government workers and by non-state actors on government
land is concerned. By contrast, considerations related to coercion, equal-
ity, and inclusion preclude much expressive activity by the state itself.

In Chapter 8, I apply the position I’ve developed in the book by
briskly considering some examples. These include restrictions on expres-
sion rooted in concerns related to “intellectual property,” libel and slan-
der, as well as speech restraints implied by corporate conduct codes. In
the Conclusion, I seek to synthesize the ecological perspective on free
expression and to note its general implications.

Expressive freedom makes sense as part of a network of beliefs and
norms. It isn’t best understood as free-standing. While other sorts of
defenses are possible, the one I offer here involves appeals to conceptions
of possessory rights, the optimal nature of legal liability, a theory of class,
and a substantive vision of the human good. There is a sense in which
advancing this kind of defense involves giving hostages to fortune: What
if, for instance, some particular element of my defense proves entirely
unpersuasive?!” 1 offer this defense in the form I do because I believe
all the elements matter and because, taken together, they provide the
strongest possible basis for protecting freedom of expression. Many of
the individual elements can help to ground protection for expressive

7While T cast my defense of expressive freedom in, roughly, the terms of the NCNL
theory, some NCNL theorists favor moral paternalism of various sorts, or regard it as
in principle defensible. Germain Grisez tends to oppose moral paternalism, see Grisez &
BovLg, supra note 1, at 449-58, and Finnis implicitly acknowledges the general appro-
priateness of Mill’s harm principle, see FINNis, AQUINas, supra note 1, at 228. Robert
P. George is clear that various pragmatic considerations might rule out morals legislation
in particular cases, se¢ ROBERT P. GEORGE, MAKING MEN MORAL: CIviL LIBERTIES AND PUBLIC
MoraLrty viii—x (1993), but believes that such legislation is in principle appropriate. My
goal here is not to respond to arguments for moral paternalism framed in terms of the
NCNL theory in detail as far as these arguments apply to expressive freedom. I simply note,
briefly, that T differ from other theorists in the broad NCNL family at several key points,
and our differences regarding these points help to explain why I don’t join some NCNL
theorists in accepting paternalistic morals legislation. (z) I deny that the state exercises legit-
imate authority. (#7) I deny that retributive punishment is morally permissible. (7z7) I atfirm
possessory rights much more robust than the ones other NCNL theorists are inclined to
endorse. (7v) I believe that only a narrow range of injuries should be legally cognizable.
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freedom even if some of the others are absent. These elements are not so
closely interlinked that the whole edifice I have constructed would tum-
ble where one removed. At the same time, however, I hope the merits
of the comprehensive set of ideas I have elaborated will be apparent in
virtue of the defense I’ve offered—and that their role in this defense will
serve both to make the case for freedom of expression as strong as possi-
ble and to underscore the appeal of the individual elements on their own.

I accept the view, increasingly common among political philosophers,
that states lack legitimacy—that they are not entitled to generate con-
tent-independent reasons for action for those over whom they claim
authority.!® There is little reason to suspect that consent-based justi-
fications for state power are successful. I also embrace the conviction,
endorsed by a variety of social scientists, that a kind of social order worth
having is possible without the state.! If states were necessary, we might
reasonably regard ourselves as obligated to tolerate them. But, if they are
not, we can acknowledge without hesitation that their present-day ille-
gitimacy is matched by their origins in violence and plunder (“stationary
banditry”) and their ongoing rapacity.2® We have every reason, therefore,
to seek to limit their power, to render them irrelevant, and to ensure
that, as long as they exist and act, they function inclusively, respect the
rights and dignity of those over whom they assert authority, and avoid
arbitrary, exclusionary, violent, and rapacious behavior. My arguments
for freedom of expression do not in general presuppose the validity of
anarchism. They do, however, assume that there are multiple reasons to
seek to limit state power.

8See, eg., Lestie GreeN, THE AuTHORITY OF THE STATE (1990); JoserH Raz, THE
Morarrty oF Freepom 70-105 (1986); A. JoHN SiMmons, PoLrtical PHILosoPHY 15-66
(2008); M. B. E. Smith, Is There a Prima Facie Obligation to Obey the Law?, 82 YALE L. J.
950 (1972); StepHEN R. L. CLARK, CIviL PEACE AND SACRED ORDER 46-92 (1989). Cf. Gary
Chartier, In Defence of the Anarchist, 29 Oxrorp J. LEGAL STup. 115 (2009).

19See, eg., ANARCHY, STATE, AND PusLic CHOICE (Edward P. Stringham ed., 2005);
ANTHONY DE Jasay, THE StaTe 35-52 (1998); ANTHONY DE Jasay, AGAINST Porrtics: ON
GOVERNMENT, ANARCHY, AND ORDER (1997); MicHAEL TayLor, COMMUNITY, ANARCHY,
AND LIBERTY (1982); MICHAEL TAYLOR, THE PossiBILITY OF COOPERATION (1987); PETER
T. LeesoN, ANARCHY UNBOUND: WHy SELF-GOVERNANCE WORKS BETTER THAN You THINK
(2014).

20 See, eg9., FRaANZ OPPENHEIMER, THE STATE (1997); STEPHEN R. L. CLARK, THE POLITICAL
ANiMAL: Brorogy, Ernics, anp Porrrics 33-35 (1999); Jasay, Povrrics, supra note 9,
at 16-21; Kevix A. Carson, THE IroN Fist BeEHIND THE INVISIBLE HAND: CORPORATE
CAPITALISM AS A STATE-GUARANTEED SYSTEM OF PRIVILEGE (2002).
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Perhaps surprisingly in virtue of the radicalism of its anti-statist start-
ing point, this book is intended as very much a contribution to the
liberal tradition—a tradition in which anarchism is best seen as a par-
ticipant.?! The version of liberalism 1 elaborate here presupposes and
is defended in light of a substantive conception of fulfilled, flourishing
life.?? But its support for a substantive conception of the good is not
intended in any way to legitimize the imposition of a substantive vision
of the good life by the state. A commitment to freedom of expression
has always been a central element of the liberal tradition. This book’s lib-
eralism is perhaps idiosyncratic both in incorporating anarchist ideas and
in deliberately synthesizing two more mainstream strands of the liberal
tradition that have often been at odds. Classical liberalism has empha-
sized the importance of robust rights regarding possessions, though not
all classical liberals have seen those rights as foundational to the protec-
tion of free expression. It has also emphasized the importance of the
kind of analysis of the behavior of official actors embodied in public
choice theory. Modern liberalism has tended to stress the importance of
the marketplace of ideas as a means of identifying truth. And, like John
Stuart Mill, whose work arguably straddles the boundary between the
two strands of liberalism, modern liberals have often noted the impor-
tance of acknowledging the ways in which private persons and associa-
tions can foster conformity and stifle diversity of expression. I believe
both sets of emphases, along with the others that figure here, deserve
careful and appreciative attention.

2! Anarchism’s radicalism might prompt resistance to the thought that describing it as
linked with liberalism. Interestingly, anarcho-syndicalist Noam Chomsky characterizes it in
just this way: ¢f. Anthony Arnove, Forward, in Noam CHOMSKY, THE ESSENTIAL CHOMSKY
at vii (Anthony Arnove ed., 2008); Matthew Robare, American Anarchist, THE AMERICAN
CONSERVATIVE, Nov. 22, 2013, available at http: / /www.theamericanconservative.com/arti-
cles/american-anarchist. While Chomsky sees anarchism as a descendant of classical liberal-
ism, he views classical liberalism as having been distorted into a rationalization for an unjust
status quo; on his view, anarchism adds socialism to the classical liberal repertoire of views.
Rudolf Rocker had earlier made the case that anarchism should be tied to the liberal tradi-
tion; see RUDOLF ROCKER, PIONEERS OF AMERICAN FREEDOM: ORIGIN OF LIBERAL AND RADICAL
THOUGHT IN AMERICA (1949). But ¢f. MARKETS NOT CAPITALISM: INDIVIDUALIST ANARCHISM
AGAINST BOssEs, INEQUALITY, CORPORATE POWER, AND STRUCTURAL PovERTY (Gary Chartier &
Charles W. Johnson eds., 2011).

22For other such accounts of liberalism, see, ¢.4., JoserH Raz, THE MORALITY OF FREEDOM
(1986); Doucras J. DEN UyL & Doucras B. RasmusseN, THE PERFECTIONIST TURN: FroM
METANORMS TO METAETHICS (2016).
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CHAPTER 2

Possession and Expression

Robust protections for just possessory rights ground and enable participation
in the ecosystem of expression.

I. INTRODUCTION

Discussions of expressive freedom don’t characteristically begin with
analyses of justice in possession. But I believe that we have independent
grounds for affirming robust possessory rights, grounds largely distinct
from their role in the ecosystem of expression, that turn out, when taken
seriously, to impose substantial limits on interference with expressive
activity. Because possessory rights don’t figure prominently in the typi-
cal defense of free expression, it is worth beginning this defense of the
expressive ecosystem by explaining briefly why I believe we should affirm
them.

“I went to a theatre last night with you,” Hugo Black observes in an
interview with Edmond Cahn. “I have an idea if you and I had gotten up
and marched around that theater, whether we said anything or not, we
would have been arrested.” Black goes on to note his doubt that free-
dom of expression involves:

a right to go anywhere in the world they want to go or say anything in
the world they want to say. Buying the theater tickets did not buy the
opportunity to make a speech there. We have a system of property in this
country ..., which means that a man does not have a right to do anything

© The Author(s) 2018 13
Gary Chartier, An Ecological Theory of Free Expression,
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he wants anywhere he wants to do it. For instance, I would feel a little
badly if somebody were to try to come into my house and tell me that he
had a constitutional right to come in there because he wanted to make a
speech against the Supreme Court. I realize the freedom of people to make
a speech against the Supreme Court, but I do not want him to make it in
my house.!

A robust set of possessory rights, grounded in the Principle of
Fairness, forms the foundation for the ecosystem that promotes and
realizes the goods that give us reason to value free expression.? People’s
right to control their justly acquired possessions provides a powerful
safeguard against interference with expressive activity. Possessory rights
can take different forms. But the underlying rationales for such rights, in
tandem with the Principle of Fairness, limit the forms they can reason-
ably assume and provide support for a set of baseline possessory rules.
Legal standards shaped by these rules will offer little or no room for the
use of force to constrain expressive conduct.

II. GROUNDING POSSESSORY RIGHTS

Rules “distinguishing what belongs ... to the individual, or group, from
what belongs to others,” as well as providing for the interpersonal and
intergenerational transmission of possessions, seem to be universal.3
And it is hardly surprising that they would be. We have good reason to
embrace a set of general rules governing possessions.*

'Hugo Black, Justice Black and First Amendment “Absolutes”™ A Public Interview, 37
N.Y.U. L. Rev. 549, 558 (1962) (interview with Edmond Cahn). I am citing the original
interview, but I am grateful to Murray Rothbard for calling to my attention this portion; see
Murray N. RotaBarD, THE ETHIcS OF LiBerTY 114-15 (1982).

2 See ROTHBARD, supra note 1, at 113-20. While Rothbard treats possessory rights as foun-
dational for expressive freedom, the justification he offers for these rights differs from mine.

3DonaLp E. BrowN, Human UNiversaLs 13940 (1992); ¢f A. Irving Hallowell, The
Nature and Function of Property as a Social Institution, 1 J. LEc. & PoL. Soc. 115 (1943).

4Cf 2 ArMeN ArcHiAN, THE COLLECTED WORKS OF ARMEN ALCHIAN 3-144
(Daniel K. Benjamin ed., 2006); ANTHONY DE Jasay, CHOICE, CONTRACT, CONSENT:
A RESTATEMENT OF LIBERALISM 65-79 (1991); Davip HUME, A TREATISE OF HUMAN NATURE
3.2.2-5 (2d ed. 1749). When articulating or referring to these rules, I typically refer to
possession, rather than property, for several reasons. (7) The alternative, talk about property,
is too readily understood as implying endorsement of particular existing possessory claims.
See, eg., Karl Hess, Where Are the Specifics?, in MARKETS NOT CAPITALISM: INDIVIDUALIST
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A. The Baseline Rules

We have good reason to endorse what I call the baseline rules regarding
physical possessions. These rules can be seen as matters of convention.
But the fact that they are conventional doesn’t mean that they could
take just any form imaginable or that they could be altered at will. They
are constrained conventions: There are good reasons to embrace some
conventions related to possession rather than others.®> These rules are as
follows:

1. Initinl acquisition through effective  possession. Someone who
takes effective possession of something for the first time, or after
it has been abandoned, is entitled to control it, as is someone
who receives something from someone else who is entitled to
control it.°

2. Exclusive freedom to vetain and transfer. This control should
extend to the disposition of any physical possession—to retain it,

ANARCHISM AGAINST Bosses, INEQUALITY, CORPORATE POWER, AND STRUCTURAL POVERTY
289, 289 (Gary Chartier & Charles W. Johnson eds., 2011) (emphasizing that a defense
of property should not involve the affirmation of, “willy nilly, all property which now is
called private” and stressing that “[m]uch ... [property currently labeled “private”] is sto-
len. Much is of dubious title. All of it is deeply intertwined with an immoral, coercive state
system.”). (#z) My concern is specifically with physical objects (including land), and not
with abstract patterns, hoped-for profits, or any number of other non-physical things to
which people sometimes claim property titles. (77Z) Talk about possession emphasizes that,
in accordance with the first baseline rule, entitlement to possession is rooted in actual con-
trol or occupancy, rather than in, say, a political process of resource allocation in which
some authority simply announces that certain assets, previously unclaimed or held by the
wrong people, now belong to particular, politically favored people.

5 See CHARLES M. FRIED, MODERN LIBERTY AND THE LIMITS OF GOVERNMENT 90-94 (2006).

6 Cf. ROBERT SUGDEN, THE EcoNomics OF RiGHTS, COOPERATION, AND WELFARE 93-107,
162-64 (2d ed. 2004); Jasay, CHOICE, supra note 4, at 69-79; Ranpy E. BarNeTT, THE
STRUCTURE OF LIBERTY: JUSTICE AND THE RULE oF Law 68-71, 100-102, 112, 153-54
(1998); Davip ScumipTZ, ELEMENTS OF JUSTICE 153-57 (2006); Carole Rose, Possession As
the Origin of Property, 52 U CH1. L. R. 73 (1985). I don’t suppose rooting legitimate con-
trol in actual possession means that subsequent possession has to be continuous (though a
substantial enough gap in possession ought to constitute abandonment) or that only the
putative possessor as an individual, rather than her partners or agents, must exercise con-
trol over an object to maintain a defensible claim to possess it (possession by her partners,
agents, or other designees seems adequate).
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give it away, exchange it for something else, or abandon it, and so
to enable others to acquire justly what one has first acquired justly
oneself.

3. Exclusive control. The control which someone who has justly
acquired a possession is entitled to exercise over the possession
is exclusive and exhaustive, so that she is free to do whatever she
wants with her legitimately acquired possessions. A legitimate pos-
sessor’s exclusive control is not absolute. (7) She may not use these
possessions to interfere with others’ bodies or legitimate posses-
sions. (#7) Her exclusive control over her legitimate possessions
may be interfered with on a de minimis basis, provided appropri-
ate compensation is tendered. (7z7) Her exclusive control over these
possessions may also be interfered with to the degree minimally
necessary to prevent a threatened injury or end an actual injury to
someone’s body or legitimate possessions. (zr) It may also be inter-
fered with to obtain compensation for an injury by her to someone
else’s body or legitimate possessions, including the reasonable costs
of recovery.

The baseline rules spell out what it means for an object to count as
Justly acquived: either, in accordance with the first rule, one has acquired
it be establishing effective possession of it when it is in an unowned state
o7, in accordance with the second rule, one has received it voluntarily
from someone else o7, in accordance with the third rule, as a matter of
compensation for injury.”

7There is good reason to prefer compensation or restitution as a remedy for injuries to
bodies or justly acquired possessions. Retribution is morally objectionable, as is the rejec-
tion or expulsion of an offender viewed as a cancer on the body politic. Deterrence pro-
vides no good independent justification for interference with anyone’s body or justly
acquired possessions. Restraint or incapacitation does provide such a justification, but only
in limited circumstances—in which an offender is effectively committed to an ongoing
program of violence. Rehabilitation, reintegration, and reconciliation between offenders
and victims are all in principle appealing goals, but it makes little sense to seek to achieve
them by force. See GARY CHARTIER, ANARCHY AND LEGAL ORDER: Law AND POLITICS FOR A
STATELESS SOCIETY 265-301 (2013). On the merits of restitution as a remedy for injury,
see, €., BARNETT, STRUCTURE, supra note 6, at 158-60, 176-84; Randy E. Barnett, The
Justice of Restitution, 25 AMm. J. Juris. 117 (1980); Randy E. Barnett, Restitution: A New
Parvadigm of Criminal Justice, 87 EtHics 279 (1977).
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People might endorse many potential rules with regard to physical
objects (including parcels of land). I can’t envision the entire space of
logically possible rules and evaluate them all in order to show that the
baseline rules I propose are preferable. But there are multiple consid-
erations that tend to suggest that the baseline rules I’ve elaborated are
particularly worth endorsing. Some of these considerations are mainly
concerned with the form or status of sensible rules regarding possession,
while others relate to their content—particularly important because they
make people’s participation in social cooperation in and through pro-
duction and exchange, or significant in virtue of other contributions to
welfare.8

B. Presumptive Respect for Actual Possession

The most basic attitude underlying the relevant conventions is just
respect for possession as such. I would ordinarily be unwilling for you
simply to grab something out of my hand, so it would be unreasona-
ble for me to grab something out of your hand. And it’s easy enough
to extend this judgment to the possession of other things over which
(directly, as an individual or with others, or indirectly, through agents
responsible to me alone or to me in tandem with others) I have more
diffuse control—a car even when I’m not driving it, a building even
when I’'m not occupying it, and so forth. The presumption in favor of
actual possession is defeasible. We judge, for various reasons, that people
aren’t entitled to things they possess directly or indirectly. But protec-
tion of people’s possessory rights begins with the fact that it’s ordinarily
unfair to ignore actual possession.

C. Other Basic Values

Apart from respect for actual possession, embracing the baseline rules is
an appropriate expression of commitment to the Principle of Fairness for
other reasons.

e They are rules—so that actors can plan based on the assumption
that they will be enforced.

81n this chapter, I am simply gesturing at the kind of justification I believe the rules
deserve. I offer a more detailed defense in CHARTIER, ANARCHY, supra note 7, at 49-89.
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e They promote the relinbility of people’s claims to their possessions,’

enabling people to pursue their various projects confidently.!?

e They are characterized by simplicity. Simplicity makes it unlikely
that anyone will be disadvantaged for failure to comprehend the
rules. It thus facilitates planning. And it reduces the risk of confu-
sion-generated conflict.!!

e They exhibit game-theoretic stability: Resistance to interference
with claimed territory and objects is a strategy that can readily per-
sist in a population.!?

e They are marked by generality: They apply across a wide range of
cases without variation. This renders them easy to understand and
apply and makes special pleading unlikely.

e They exhibit impersonality: They apply to potential possessors with-
out qualification. Thus, they respect and promote everyone’s inter-
ests, and they can be straightforwardly applied without difficult
inquiries into status and desert.

e They are marked by impartiality as regards possessors’ purposes, so
they leave possessors free to consider and pursue alternative ends.

e They facilitate personal awutonomy and self-authorship. Thus, they
enable people to weigh reasons on their own and to craft lives that
reflect their priorities and commitments.!3

e They enable us to manage the complexities resulting from the scar-
city of physical objects.

?0n the significance of reliability, see, eg., FRIED, supra note 5, at 156-60; STEPHEN R.
MUNZER, A THEORY OF PROPERTY 191-226 (1991).

10 Cf: LoreN Lomasky, PERSONS, RIGHTS, AND THE MORAL CommuniTy 37-151 (1987).

W See, e45., RicHARD A. EpsteIN, SiMpLE RuULES FOR A CompLEx WORLD (2005); Harold
Demsetz, Toward a Theory of Property Rights, 57 Am. EcoN. Rev. 347, 354-55 (1967).

128ee SkyrMS, supra note 9, at 76-79. Cf. ANTHONY DE JasAy, AGAINST Porrrics: ON
GOVERNMENT, ANARCHY, AND ORDER 193-202 (1997); ANTHONY DE Jasay, PoLITICAL
PriLosorHY, CLEARLY: Essays ON FREEDOM AND FAIRNESS, PROPERTY AND EQuUALITIES 320-33
(2010); SUGDEN, supra note 6, at 58-107.

138ee GERMAIN GRrisEz & JosepH M. BovLk, JR., Likg AND DEATH WITH LIBERTY AND
JusticE: A CONTRIBUTION TO THE EuTHANASIA DEBATE 454-55 (1979); Joun FINNIS,
Naturar Law AND NaTuraL RigaTs 168-69, 172, 192 (1980).
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e They offer some protection for the identity-constitutive velntionships
people enjoy with some physical objects (from wedding rings to
family farms).1*

e They enable people to establish and reinforce social norms by
rewarding those who uphold these norms and, if necessary, exclud-
ing those who don’t.

e They make possible the stewardship of physical objects for contem-
poraries and future generations by assigning responsibility for care
for these objects to identifiable actors and making it possible for
them to be rewarded for their care.!®

e They make possible the coordination of the actions of buyers and
sellers throughout a price system.'® They thus help to make possi-
ble extended social cooperation in and through the production and
exchange of goods and services.

e They maximize the accessibility of goods and services by enabling
people to be incentivized to produce and exchange,!” as well as by
giving them the opportunity to produce by ensuring their control
over clearly defined resources.

e They make specialization possible,!8 thus fostering production and
giving space for the expression of individual capacities and individ-
ual interests.

e They create space for experimentation,’® and so for the develop-
ment of new products and services—but also new patterns of living,
new ways of being human, that can, if successful, be imitated.

e They effectively foster social conmection by enabling people to
engage exchange relationships across cultural and geographic

14See, eg., MARGARET RADIN, REINTERPRETING PrOPERTY 35-71 (1993); cf RazieL
ABELSON, PERSONs: A STUDY IN PHILOSOPHICAL PsycHOLOGY 91 (1977).

15 Cf: Finnis, Law, supra note 13, at 70; Demsetz, supra note 11, at 355-58.

16See, 5., BARNETT, STRUCTURE, supra note 6; David D. Friedman, A Positive Account of
Property Rights, 11 Soc. PHIL. & PoL’y 1 (1994).

17Cf. Munzer, supra note 9, at 191-226; RicHARD A. PosNer, THE ECONOMICS OF
Justice 13-115 (1981); Finnis, Law, supra note 13, at 170-71; JouN FINNIS, AQUINAS:
MORAL, PoLiticAL, AND LEGAL THEORY 190 (1998).

18 See, e.g., ALCHIAN, supra note 4, at 38-43, 62-66, 96-98.

19Cf. Mark PENNINGTON, RoBUST PoLITICAL ECONOMY: CLASSICAL LIBERALISM AND THE
Furture or PusLic Poricy 5 (2011).
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divides—promoting peace, creating opportunities for friendship,
and breaking down barriers.2?

e They make possible the acknowledgment of contributions by those
who benefit from them, and the provision of compensation for
those contributions, in light of the notion that “one good turn
deserves another.”?!

e They equip people to participate in relationships of reciprocity,
which foster mutual interdependence and encourage people to take
responsibility for themselves.??

e By encouraging social cooperation, they facilitate the development of
virtues operative outside the context of exchange, including trust-
worthiness and honesty.?3

e They provide vital opportunities for people to develop and exhibit
the virtue of generosity.>*

e They foster conflict-reduction and peacemaking.®® They reduce the
risk of confusion and defeated expectations. And they promote
peacemaking because people engaged in the commercial relation-
ships they enable have good reason to connect with and understand
each other.

20Cf. Neera Kapur Badhwar, Friendship and Commercial Socicties, 7 Povrrics, PHIL. &
Econ. 301 (2008); Murray N. RoTHBARD, MAN, ECONOMY, AND STATE WITH POWER AND
MarkeT 100-101 (2d scholar’s ed. 2009).

2L See, e7., FINNIS, AQUINAS, supra note 17, at 197; MUNZER, supra note 9, at 254-91.
The notion of desert in play here need only be Strawsonian; it need be no more meta-
physically laden than saying “thank-you.” Cf. PETER STRAWSON, Freedom and Resentment, in
FREEDOM AND RESENTMENT AND OTHER Essavs 1, 24 (2008).

22See, e4., Davip Scamiprz, Tae Limits oOF GOVERNMENT: AN Essay oN THE PUBLIC
Goops ARGUMENT 138-56 (1991); RoserT Nozick, INVARIANCES: THE STRUCTURE OF THE
OgjecTIVE WORLD 240-84 (2001); Davip B. WONG, NATURAL MORALITIES: A DEFENSE OF
Pruravistic ReLativism (2000).

23See, eyg., Joseph Henrich etal., “Ecomomic Man” in Cross-Cultural Perspective:
Ethnography and Experiments from 15 Small-Scale Societies, BEH. & BraiN Sci. 795, 808, 813
(2005); Paul J. Zak & Stephen Knack, Trust and Growth, 111 Econ. J. 295 (2001). Because
trustworthiness and honesty enhance economic productivity, they will tend to spread, with
attendant benefits for those affected. Cf. Davip C. Rosg, MoraL FounpaTions oF EcoNomic
BenAvIOR (2011) (this isn’t Rose’s primary point, but I think can be seen to follow from it).

24 See, eg., FINNis, Law, supra note 13, at 175; AwristorLg, Pourrics 11.5 (Benjamin
Jowett trans., 1905).

25 See, eg., John Hasnas, Toward a Theory of Empirical Natural Rights, 22 Soc. PHiL.
& Por’y 111 (2005): BUTLER SHAFFER, BOUNDARIES OF ORDER (2009); Friedman, supra
note 16.
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I1I. How POSSESSORY RIGHTS SAFEGUARD
EXPRESSIVE FREEDOM

Possessory rights at their best clearly define spheres of influence and
resolve conflicts.?® Respecting people’s justly acquired possessions pro-
vides a clear, simple, and robust basis for protecting their freedom of
expression. Possessory rights determine who will have the right to speak
where and using what media. We can resolve most of the pressing ques-
tions about freedom of expression by determining who has the relevant
possessory rights.

Thus, for instance, (z) it we know to whom a given building belongs,
for instance, we know who is entitled to hold or authorize a meeting
there. (42) If we know to whom some paper belongs, we know who can
print a magazine on the paper and who can then sell the magazine to
others; similarly, we know that the others, having bought or been given
copies of the magazine, are entitled to control their copies, and so, if
they wish, to read the magazine. Similarly, (77) if we know who owns a
given digital distribution infrastructure, and who is contractually entitled
to access that infrastructure in order to transmit or receive information,
we know who may provide and obtain content by means of that infra-
structure. And (#v) if we know to whom some cloth belongs, we know
who has the right to burn it, whether or not it’s been colored in such a
way that it counts as a flag.

For most practical purposes, on this view the content of a given com-
municative act or the purpose of the communicator never surfaces as sali-
ent considerations when the question whether the act is entitled to legal
protection arises.

An approach by way of possessory rights is noteworthy for at least
two reasons. (Z) Such an approach makes it easy to provide a clear, con-
tent-independent way of answering the question whether someone can
produce or receive communicative content in a given context. What we
need to know is not what is being communicated but simply who is com-
municating and using what media. The inquiry into content never gets
off the ground, since people have exclusive rights to transform and to
give or trade their possessions. (#7) Given the limited bases for inter-
ference with possessory rights in accordance with the baseline rules, a
possession-based approach to freedom of expression offers very robust

26 Cf. Black, supra note 1, at 558-59.
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safeguards for this freedom. To accept the account of possessory rights
I have offered is, on its own, to accept that freedom of speech should in
many cases—those involving the use of non-state possessions to transmit
or receive communicative content—as essentially unqualified.

IV. ConNcLrusion

While possessory rules are social conventions, multiple desiderata nar-
rowly limit the forms they may reasonably assume. There are thus good
reasons to endorse the baseline rules—providing for initial acquisition
through effective possession, free transferability, and exclusive control of
what is justly acquired. There is, as a result, good reason to reject vio-
lations, including official violations, of these rules—including violations
committed or contemplated in the interest of preventing, ending, or
punishing expressive activity.

Even if possessory rights were less robust than I have suggested they
should be, any credible scheme of such rights would generally provide
a reasonable basis for resolving conflicts about expression. Any rules
regarding possessions, in order to play anything like the role they need
to play in fostering or respecting or exhibiting, as appropriate, the values
I identified earlier, will need to be relatively simple and reliable, and thus
robust. Such rules will therefore serve frequently to provide content-
neutral protection for expressive freedom.

Bodily and possessory rights determine what should and should not
count as legally cognizable injuries. Because of the ways in which they
limit the scope of such injuries, they provide secure foundations for
expressive freedom. However, arguments for restricting expressive activ-
ity often begin from the worry that expressive activity does, in fact, injure
in a way that ought to be legally relevant. I argue in Chapter 3 that this
is not the case.
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CHAPTER 3

Expression and Injury

Expressive acts do not ordinarily constitute, necessitate, or effect injuries for
which legal vemedies should be availnble.

I. INTRODUCTION

The issue of restraining or punishing expressive activity arises, ordinar-
ily, because those who seek to inhibit expressive activity or punish those
who engage in it regard the activity as injurious. Expressive activity can
obviously contribute to injuries in various ways. But whether expressive
activity bears the kind of relationship to injury that ought to trigger legal
liability or social sanction is a different and more difficult question. In
this chapter, I suggest reasons the law should be concerned specifically
with injuries to bodies and justly acquired possessions and reasons we
should not, in general, regard expressive activities as constituting, effect-
ing, or necessitating such injuries.

II. LEGgarLy COGNIZABLE INJURY

There are multiple aspects of well-being, and in principle, one might be
injured with respect to any of these. When I lie to you, for instance, I
adversely affect at least two aspects of your well-being—/knowledge and
practical reasonableness. If 1 have an affair with your partner, I likely dis-
rupt your friendship with her. When I interrupt your golf game with dis-
tracting catcalls from the sidelines, I’m undermining your participation

© The Author(s) 2018 23
Gary Chartier, An Ecological Theory of Free Expression,
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in the good of play. If I talk and cough loudly during a chamber concert,
I’'m damaging the aesthetic experience of the concertgoers. If I mutilate
myself by, say, cutting off a finger in order to show contempt for the
human body, I unreasonably attack the good of life and bodily well-beiny.
And so forth.

But not all injuries merit /egal redress. That’s because the law is not
a universal problem-solver. It’s not the function of the law to address all
social ills; indeed, the law ought to be a last resort when it comes to
dealing with the disputes and injuries we sufter.

The law’s stock in trade is physical force. A legal intervention—for the
purpose of preventing, ending, or remedying a putative wrong—takes a
limited number of forms, all involving the use of force. In contempo-
rary Western legal systems, the use of force in a given instance might
be (7) imprisonment, (7Z) execution, or (z4) the exaction of a monetary
penalty.! Each of these interventions constitutes an actual or threatened
use of force against someone’s body or possessions. There are good rea-
sons to limit the use of these interventions against someone else’s body
or justly acquired possessions in a way that tightly cabined the possibility
of legal liability, and so to cases (prescinding from de minimis and emer-
gency cases) in which that person has herself used or threatened injurious
force. Legally cognizable injuries would thus be those that either caused
or constituted injuries to bodies or justly acquired possessions.

(7) A focus on actual injuries rather than on morally wrong choices
is important because giving the legal system the authority to deal with
immorality as such confers great, and so dangerous, power on systemic
actors. Doing so overestimates their ability to affect people’s characters
and effect moral improvement, especially since moral character is ulti-
mately a product of choice rather than coercion. In addition, while it will
be more readily apparent that a physical injury has occurred, it will be
more difficult to agree on what counts as moral wrongdoing. Involving

IThis isn’t an exhaustive list of conceivable legal responses, of course. In other societies,
and at other times in our own society, these might also include () forcible public humili-
ation, (77) mutilation, (77) torture, (i) enslavement, (7) required work as a gladiator (a
particular variety of enslavement), (v7) outlawry, and (vé) general forfeiture of assets. All of
these involve the actual or threatened use of force against someone’s body or possessions.
And non-forcible remedies, like those effected by means of schemes for rehabilitation or
restorative justice, seem to qualify as legal precisely because the state effectively uses force
to compel people to participate in them (prisoners are available to participate in counseling
and education programs precisely because they are prisoners).
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the legal system in remedying wrongdoing as such rather than injury
both commits the legal system to taking positions on controversial moral
questions and invests it with potentially dangerous discretion. In addi-
tion, a concern with wrongdoing rather than injury is often associated
with retribution. But retribution is pointless and cruel. It does not cause
or constitute a benefit for anyone, while it does constitute and cause
injuries. Justifications for retribution seem to trade on an inapt eco-
nomic metaphor—as if a loss to one person could amount to a benefit to
another.?

(#2) In particular, there is reason for the law to be concerned specifi-
cally and exclusively with injuries to people’s bodies and possessions. A
key reason to limit the use of physical force in this way is that the use
of force is qualitatively different from other forms of interference with
our fulfillment of our preferences. (2) Other inducements may affect us
emotionally or intellectually. But the use of force against our bodies or
possessions deprives us of the ability to act. We use our bodies and our
possessions to achieve all of our other goals and to flourish in diverse
ways; we can act because we can achieve purposes in the world, and we
need bodies and possessions in order to do so. Thus, the use of force
represents a direct attack on our capacity to act, and so our capacity to
flourish. We would not want our own choices to be limited in this way,
and so we have every reason to avoid limiting or seeking to limit others’
choices in this way. So we have reason to limit the use of force as much
as possible. (&) In addition, the use of force prevents people from using
their own judgment: It substitutes the judgment of the person using
force for the judgment of the person against whom force is used, and
this runs the risk of being dehumanizing.

(#42) Purposeful or instrumental injury to someone’s body is ruled
out absolutely by the Principle of Respect. And incidental—foreseen
but unintended—injury to someone’s body is limited by the Principle of
Fairness (since one may reasonably bring about this kind of injury only
when doing so is consistent with a general rule, one would be willing
to see applied to oneself and one’s loved ones). There will thus be sig-
nificant constraints on the use of force against anyone’s body as a legal
intervention. If] for instance, I would be unwilling to endorse a rule per-
mitting the use of force against my daughter’s body to stop her from

28ee GARY CHARTIER, ANARCHY AND LEGAL ORDER: LAW AND POLITICS FOR A STATELESS
Sociery 289-95 (2013).
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telling lies, I cannot consistently choose to use force against someone
else’s body to stop him from telling lies.

(2v) The Principle of Fairness grounds support for and implementa-
tion of the baseline possessory rules. These rules limit interference with
someone’s justly acquired possessions by providing for her exclusive con-
trol of those possessions except when she uses or threatens to use them
to injure others’ bodies or justly acquired possessions. Even if one thinks
that the Principle of Fairness would allow for more extensive legal inter-
ference than this, there is still reason to cabin such interference as tightly
as possible. For the more interference is permitted, the more the sim-
plicity and reliability of possessory standards are diminished, the more
autonomy is reduced, and so forth. Allowing legal remedies that involved
collecting fines or otherwise interfering with people’s possessions for
actions other than injuries to people’s bodies or possessions would be to
interfere with people’s possessions in a manner itself inconsistent with
the baseline rules.

(») Relatedly, the use of force by the legal system tends to legitimize
and normalize the use of force in general. The use of force against non-
violent conduct by the legal system runs the risk of making private vio-
lence targeting nonviolent conduct seems more appropriate.

(v¢) Mandating or permitting liability, and so the imposition of force,
appears inconsistent with a requirement of proportionality that seems to
flow from the Principle of Fairness.

(vii) Physical injuries, injuries to bodies, and possessions are much
more readily identifiable. And it is easy not only to identify these but
also to agree that they count as injuries. Injuries to other aspects of well-
being are often more difficult both to spot and to characterize defensibly
as injuries.

(vidd) That force has been used also means that any social interaction
in which the person against whom force is being used participates, while
force is being used against her or in which she wonld have participated in
the absence of force cannot benefit from the local knowledge she would
or could bring to the interaction.

(ix) If it’s undertaken to steer people in what are taken to be virtu-
ous directions, then, even if it succeeds in shaping behavior in putatively
desirable ways, it keeps people from making choices and forming charac-
ters marked by authentic virtue.

(%) When conduct that would otherwise be permissible is rendered sub-
ject to liability because of its intent, this seems to be a matter of seeking
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to regulate and punish thoughts as such. And this kind of interference
with thought seems to be a serious infringement on autonomy.

(x¢) Limiting liability in this way provides a liability rule that is simple,
clear, and easy to understand. A proportionality requirement, in particu-
lar, represents an easily operationalizable bright-line rule for legal systems
and law-enforcement agencies.

(«x42) Careful limits on liability seem likely to minimize discretion, and
so abuse.

Thus, while we can suffer many kinds of injuries, we have good reason
to limit the scope of legally cognizable injuries to those that involve harm
to or serious interference with people’s bodies or justly acquired posses-
sions. There is thus good reason to avoid imposing liability on the basis
the communicative contents of expressive acts. For imposing liability
would mean depriving the communicator of her justly acquired posses-
sions, limiting the communicator’s use of her own justly acquired posses-
sions, confining the communicator’s body in some way, or injuring the
communicator’s body in some way. There are good reasons not to do
these things. And, while some instances of interference with someone’s
body or justly acquired possessions might be defensible, there are, as I
have suggested, good reasons to suppose that, apart from (compensa-
tion-triggering) de minimis violations, these instances should be limited
exclusively to those involving the prevention, termination, or remedia-
tion of forcible interference.

III. ExprESSION DOESN’T CONSTITUTE LEGALLY
COGNIZABLE INJURY

An expressive act can’t constitute an injury to the basic goods of life and
bodily well-being, friendship and sociability, meaning and harmony with
reality, or sensory pleasure. That’s because ideas or other abstractions
aren’t integral to these aspects of well-being, so the communicative con-
tent of an expressive act couldn’t affect them. It cou/d in principle consti-
tute an injury to any of several other aspects of well-being. An expressive
act could perhaps constitute an injury to one’s own self-integration
(certain kinds of lies and symbolic acts might do so, for instance),® or

3 See CHRISTOPHER D. TOLLEFSEN, LYING AND CHRISTIAN ETHICS (2014 ); SEANA VALENTINE
SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE Law (2014).
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to one’s participation in the goods of play, skillful performance, aes-
thetic experience. However, legal sanctions aren’t appropriate, on famil-
iar anti-paternalist grounds (and also in virtue of the impermissibility of
retributive and deterrent penalties), for an agent’s injuries to herself. And
an injury to someone’s self-integration is not an injury to her body or
possessions.

Suppose I display a film. Whatever the content of the film—whether
it depicts the migration of salmon, the bloodiest battle of the Franco-
Prussian war, a domestic dispute between the members of a first-century
Roman family, or a reunion performance by a Brit-pop band—the display
of the content just as such won’t amount to an attack on anyone’s body
or justly acquired possessions. We can imagine scenarios in which the dis-
play does amount to this sort of attack, as when a private home is com-
mandeered as a theater. But the injury here can be specified apart from
the communicative content of the film and would obviously still obtain if
no film at all, or a film featuring nothing but a solid black rectangle, were
displayed. Here, it is the interference with the preexisting rights of the
homeowner that is objectionable. By contrast, presuming no contextual
rights violation occurs, the specific content of the film won’t constitute
any such violation. No one’s body or possessions will be interfered with
just in virtue of the images and sounds that make up the film. Displaying
the film doesn’t change anyone’s justly acquired possessions, and doing
so changes someone’s body only in the sense that the information con-
tent is registered by the consumer’s senses.

IV. ExprESSION DOESN’T EFFECT OR CAUSE LEGALLY
COGNIZABLE INJURY

To maintain that expressive acts don’t constitute injuries might seem like
a trivial point. Might the information content of an act effect or necessi-
tate injury to someone’s bodily integrity or justly acquired possessions?
Expressive acts can sometimes effect injuries, but not legally cognizable
ones. They may influence behavior in ways that may increase the like-
lihood that injuries, including legally cognizable ones, will occur, but
not in a way that removes responsibility from those who actively choose
to bring about these injuries (though deceiving others or directing or
coordinating others’ activities might well merit different legal treat-
ment). Evoking post-traumatic stress might be thought to represent a
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special case, one in which significant bodily changes are attributable to
expressive activity in a legally relevant way; however, if this turns out to
be the case, the results should be tightly cabined. By contrast, ordinary
cases of insult and offense should not be treated as legally injurious, as
warranting restraint; and, indeed, it would be helpful if both categories
were banished from our emotional and moral vocabularies.

A. When Expression Effects Injury,
the Injury Isn’t Legally Cognizable

While uttering words loudly might damage someone’s eardrums (and so
affect her bodily well-being) or disrupt a concert (and so injure some-
one’s aesthetic experience), these injuries result from particular physi-
cal performances and not from the communicative content conveyed
by those performances. But some injuries a7e linked with that content.
Expressive acts can effect injuries to the goods of knowledge and practical
reasonableness (lies pretty clearly do this), and perhaps also the goods
of aesthetic experience, imaginative immersion, play, and skillful perfor-
mance. But these are not, of course, injuries to anyone’s body or justly
acquired possessions. And they couldn’t be: An injury effected by the
meaning of an expressive act would have to be an injury to an aspect of
well-being to which cognitive content was integral (otherwise the cogni-
tive content could not as such impact the relevant aspect of well-being),
and cogpnitive content is not, could not be, integral to life or bodily well-
being or to any physical possession.

B. When Expression Influences Injurious Behavior, It Doesn’t
Cause That Behavior, and Thus Doesn’t Cause the Injury

Expressive acts can indirectly influence the occurrence of injuries to most
or all of the various aspects of well-being. For instance, I adversely affect
the good of firiendship by revealing a secret that disrupts a spousal rela-
tionship. I misdirect a musician and so spoil a concert—thus hampering
participation by the musician in the good of skiliful performance and par-
ticipation by the members of the audience in the good of aesthetic expe-
rience. However, these injuries are not injuries to anyone’s body or justly
acquired possessions. And when an agent’s expressive acts 4o contribute
to injuries to others’ bodies and justly acquired possessions, they do not
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canse these injuries because the injuries occur in virtue of the injurious
acts of others, for which those others are responsible. To cause in the
relevant sense is to “make[ | use of threats, lies, or authority to induce ...
[someone] to act in a particular way,”* so that “the act of the intermedi-
ary ... [is] not ... fully voluntary.”®

Imagine that I exhibit a film which depicts identifiable people as
engaging in some disapproved form of behavior. Those who view the
film respond with indignation, form a mob, and attempt violently to
attack those the film depicts as engaging in disapproved behavior.

Attempts to argue for liability in such cases might build on the
assumption that someone’s “reaction” to a provocation “could not be
regarded as fully voluntary.”® But it is unclear why a response to provo-
cation or incitement should be treated as not “fully voluntary.” In the
kind of case I’ve envisioned, the members of the mob act on their own.”
They act freely.® They allow themselves to be carried away by emotions
they could instead resist. They are not puppets. As ordinary moral actors,
they know that chaotic violence is not an acceptable response to others’
bad behavior. And yet they act. To suggest that the film has necessitated
their violent action is to deny that they themselves are responsible for

4H. L. A. Hart & Tony HONORE, CAUSATION IN THE Law 367 (2d ed. 1985).
5Id. at 373.

6Id. at 375. Note that, while provocation may be held to occur when a given response,
even if illegal, is a “natural” consequence of a given act, “the notion of what is ‘natural’ is
strongly influenced by moral and legal standards of proper conduct, [even] though weight
is also given to the fact that certain conduct is usual or ordinary for a human being.” Id.
at 183.

7 Cf. C. Edwin Baker, Harm, Liberty, and Free Speech, 70 So. CaL. L. Rev. 979, 991-92
(1997) (quoted in JErEMy WALDRON, THE HarM IN HATE SPEECH 168-69 (2012)).

8 See, ., JosepH BOYLE, JR., GERMAIN GrisEz & OrarF TOLLEFSEN, FREE CHOICE: A SELE-
REFERENTIAL ARGUMENT (1976); CarL GINET, ON ActioN (1989); Davip Ray GRIFFIN,
UNSNARLING THE WORLD-KNOT: CONSCIOUSNESS, FREEDOM, AND THE MIND-BODY PROBLEM
(1998); RoserT KANE, THE SIGNIFICANCE OF FREE WILL (1998); JonN THORP, FREE WILL:
A DEFENSE AGAINST NEUROPHYSIOLOGICAL DETERMINISM (1980); AusTIN FARRER, THE
Freepom of THE WILL (1957); JOHN SEARLE, RATIONALITY IN ACTION 269-98 (2001); CARL
GINET, ON AcTION (1989); THOMAS PINK, FREE WILL: A VERY SHORT INTRODUCTION (2004);
RicHARD SWINBURNE, MIND, BramN, aND FrREe WiLL (2013); PeTER ULric Tsg, THE NEURAL
Basis or FREE WiLL: CRITERIAL CAUSATION (2013); MARK BALAGUER, FREE WILL AS AN OPEN
SCIENTIFIC PROBLEM (2009).
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their own choices.? And, while it may have influenced their behavior, the
choice to engage in that behavior is theirs alone.

Suppose a member of the crowd was to say, in advance of the film’s
performance, I will be so overwhelmed by seeing the film that I won’t be
able to avoid engaging in violence. Would we take this claim seriously? Or
would we suggest that it was very much her responsibility to avoid act-
ing violently? The film may contribute to arousing someone’s emotions,
in such a way that she will engage in violence unless she restrains her-
self. Perhaps we’d want to say that the film belped to cause her emotional
state—though it obviously can’t be seen as exhaustively responsible for
that state, since both her background and disposition and her choice of
perspective as she views the film will also be relevant to determining what
that state will be. But, even if the film helped to cause the emotional
state, the emotional state itself does not cause her behavior; how she
responds to her emotional state is still up to her.

If the legal authorities can restrain the exhibition of the film, it should
also be possible to restrain the crowd. Intervention in anticipation of vio-
lence need not focus on expressive activity rather than on the brewing
violence itself (if the violence isn’t brewing, the intervention itself would
seem to be inappropriately suppressive of autonomy). And, after some
injury has in fact occurred, it will be possible to identify and subject to
legal liability those who have actually engaged in violent conduct; there
is no need to focus on the expressive activity rather than on the violence
that actually injured the relevant victim or victims.

In a number of cultures, various acts, including some expressive ones,
may be seen as impugning someone’s honor. Others may believe that
someone’s honor has been irretrievably damaged in such a case unless he
(this sort of honor is usually, even if not always, a male attribute) takes
action to injure in return the person or people responsible for the harm
to his honor. Regarding an expressive act as triggering, almost mechani-
cally, a potentially violent response in such a case is to offer legal and,

9We can’t know a priori that everyone in a given population is a responsible agent. It is
in principle possible that some people in some groups are significantly impaired as regards
the exercise of free will. It does not follow that those who are impaired in this way will be
caused by the film to behave in certain ways, but we can’t rule this possibility out entirely.
My argument is simply that we cannot treat people presumptively as if they belonged to
this—evidently tiny—group, and that there are good reasons to avoid crafting legal rules or
imposing legal liability on the assumption that people belong to this group.
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by extension, social endorsement of the responses of resentment and
retaliation integral to an honor-based culture. But given the unreasona-
bleness and destructiveness of these responses,!? we have every reason to
delegitimize and discourage them. We thus have every reason to seek to
avoid doing so by reducing an agent’s responsibility for acting in accord-
ance with them by treating someone else’s purely expressive conduct as
even partly accounting for it.1!

And this in turn is both an inaccurate characterization of the actions
of the members of the mob in this particular case and a rule it would be
undesirable to encourage others to follow. By treating the film as capa-
ble of overriding the capacities of the members of the mob to control
their own choices, the legal system would encourage others in the future
to resist destructive impulses less resolutely, to assess claims about oth-
ers less critically, and to deny responsibility for destructive actions after
the fact.

The point is not that someone might not act wrongly in producing
or distributing a film intended to arouse intense negative attitudes. The
point is simply that the film does not make people act on those attitudes
in particular ways. Their agency intervenes between the display of the
film and injury. Those who embrace and act on negative attitudes must

10The responses in question can be seen as objectionable for more than one reason.
(7) They often assume that the absence of a retaliatory, vengeful response to a perceived
wrong is itself shameful. But retaliation and revenge, whether or not violent, only add to
the injury in the world and are never justifiable. (77) The specific grounds on which people
are judged to have been dishonored may be dubious. For instance, I may be injured by
my partner’s adultery. But the injury is constituted by her disengagement from me. In an
honor-based culture, however, I may be seen as having been shamed as a result of her adul-
tery either because I am “not man enough” to satisfy her sexually or because I am not able
to control her. But of course I am not entitled to control her or anyone eclse. And if my
partner behaves in a way that reveals and reflects my sexual inadequacy, while she may have
acted wrongly by breaking promises to me and by putting our relationship at risk as well as
by subjecting me to public embarrassment, these wrongs do not warrant violence.

' Consider the two cases noted in this connection by Hart and Honoré. See Hart &
HoNoRE, supra note 4, at 56, 149, 183, 336, 375. In one, when Liverpudlian Catholics
rioted in response to the bigoted remarks of a Protestant preacher, a court judged this a
“natural” response and on this basis approved the detention of the preacher. Wise v.
Dunning, 1 KB 167 (1902). In the other, the damages due a man’s mistress in virtue of
an assault by the man’s wife were reduced in virtue of the provocation putatively offered
by the mistress. Trib. Civ., Abbeville, Dec. 22, 1936, Gaz. Tri., Feb. 3, 1937, 62. In cach
instance, the court’s ruling serves in some significant degree to legitimize violence and
seems objectionable for that reason.
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be seen as morally responsible agents accountable for their own choices.
Thus, those who act wrongly in producing or distributing the film are
not responsible for the injuries others inflict in the scenario I have envi-
sioned. The producers and distributors propose these injuries, and intend-
ing injuries to others is morally objectionable. But the point of the law
is not to punish immorality but to prevent, end, and rectify injuries
inflicted on others by responsible agents.

C. Divection, Coovdination, and Deception

The case might well appear different when the act of communicating the
content serves to direct or coordinate the behavior of those with whom
the communicator is participating in a cooperative venture. If Vincent
Corleone uses a video recording to convey to his lieutenants instructions
regarding a bank robbery (“Team 1: be on hand at the corner of Ninth
and Main by 10:35 on Tuesday morning ....”), he has not caused them
to perpetrate the robbery, so they are responsible for their own actions.
But he is in part responsible for the robbery, not because he described
how it might be performed, say, but because he directed the robbers on
the scene, just as would be the case if he maintained real-time contact
with them and, like a general, oversaw their movements during the rob-
bery itself. He qualifies as a participant in the robbery and accordingly
shares the liability of those wielding guns, collecting bills, and so forth.
The communicative content of Vincent’s DVD doesn’t cause or con-
stitute the bank robbery, and the robbers are responsible for their own
actions, but the communicative content is an element of a communica-
tive act on Vincent’s part that is effective, not because he overrides the
freedom of his lieutenants or the robbers (presuming he’s not threaten-
ing them into executing the robbery) but because he’s cooperating with
them in making the robbery happen.!? And so Vincent can certainly
share in legal liability for the injuries brought about by the scheme.

Cases of deception immediately responsible for injury to people’s
bodies or possessions or for interference with their control over their
bodies or possessions are also different. Take fraund, for instance. Here,
I obtain your possessions under false pretenses, to one degree or another
actively depriving you, because of my deception, of the capacity to

12 Cf. Murray N. RotHsarD, THE EtHics oF Liserty 80 (1982).



34  GARY CHARTIER

choose freely. Or consider a similar case: Perhaps an expressive act leads
directly to injury to your body or possessions because you accept a false
belief in virtue of the expressive act and behave accordingly. Suppose, for
instance, that I instruct you to walk on a certain portion of a floor, a
portion that turns out to be rotten, with the result that you fall through
the floor and break a leg. Here, I may not have benefited, but my action
has still deprived you of bodily well-being.!3 In these cases, my expres-
sive activity has brought about a legally cognizable injury, and it is thus
appropriate for me to be liable.

It seems entirely consistent with the provision of robust protections
for expressive activity that injuries to bodies and justly acquired posses-
sions which are linked with the kinds of expressive activities considered in
this section—direction and coordination on the one hand and deception
on the other hand—should be subject to legal liability. But it is impor-
tant not to treat these instances as justifying ex ante restraint of expres-
sive activity in any case or ex post imposition of liability for such activity
except in the narrowest range of cases. Such liability should be limited
to those cases in which a particular act of direction or deception exhibits
an immediate link with a specific injury. In addition, in the case of an act
of direction, liability should be limited to a case in which the injury has

13Cf. Frank van Dun, Natural Law and the Jurisprudence of Freedom, J. LIBERTARIAN
Stup., Spring 2004, at 33-34, available ar https://mises.org/system/tdf/18_2_2.
pdffile=1&type=document. Thanks to Sheldon Richman for discussions of this topic.

14On the view I defend here, the regulation of lies not clearly involved in immediate
aggression would be precluded for multiple reasons. (Z) Such lies do not effect or otherwise
bring about legally cognizable injuries. (77) Regulating them would interfere with people’s
use of their own possessions and their autonomy. In addition, (77Z) the kind of apparatus
needed to regulate such lies could be expected to inhibit the operation of the instrumen-
tally valuable aspects of the expressive ecosystem. (#) Legal regulations targeting purpose-
ful deception would unavoidably involve the legal system in intrusive inquiries into murky
issues related to personal virtue. Further, (&) such regulations could readily be employed to
target controversial opinions or controversial speakers. It is an interesting question whether
other theoretical accounts of the freedom of expression or reasonable developments of First
Amendment might be understood to allow the legal regulation of lying. Seana Shiffrin
argues that, while there are good reasons to rule out such regulation, her own preferred
theory of free speech, which focuses especially on protecting thinkers’ interests in mak-
ing up their own minds, would not require legal protections for lying, and she suggests
that Supreme Court may have been mistaken in extending First Amendment protection to
lies. See SEANA VALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE Law
117-81 (2014).


https://mises.org/system/tdf/18_2_2.pdf%3ffile%3d1%26type%3ddocument
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been brought about by rights-violating conduct reasonably adhering to
the central thrust of the directive expressive act.

These narrow limits ensure that the expression of general analyses or
predictions or evaluations will not be subject to liability. The risk that
a claim might turn out to be false and result in injury or that someone
else might embrace a judgment an engage in harmful conduct in virtue
of embracing the judgment could obviously inhibit good-faith expres-
sive activity. It is difficult to inquire into agents’ motives, and a legal sys-
tem that eschews attempts to make people virtuous and that focuses on
redressing injuries would not concern itself with motives in any case. So
it won’t make sense to exempt from liability only where good faith is
demonstrable. However, narrowly limiting liability will have a practical
effect similar to that of factoring good faith into the legal equation. And
it will do little in general to inhibit expressive activity.

In general, when the legal system seeks to adjudicate questions
regarding truth, an authority’s judgment regarding truth is effectively
substituted for someone else’s by force. When a forcible substitution
of judgment occurs, those affected are denied the freedom to use their
own capacities to identify the truth. And the substitution of judgment by
force is fundamentally problematic because, in foreclosing people’s use
of their own truth-seeking capacities, state actors give those affected the
wrong kind of reason for belief acceptance, since the occurrence of force
in support of a belief lacks any consistent positive relationship with the
truth of that belief.

In the case of limiting liability for deception to ex post liability for
specific misappropriation of justly acquired possessions or bodily injury,
disputes regarding truth can be effectively constrained. Giving the legal
system responsibility for adjudicating large-scale scientific, historical, or
metaphysical claims is risky at best. It risks interfering with people’s pos-
sessory rights and (to anticipate my arguments in subsequent chapters)
empowering official mischief-makers, impeding people’s autonomy and
flourishing, and foreclosing the truth-seeking function of the expres-
sive ecosystem. And the more large scale an issue becomes, and so more
significant and high-profile, the more politicized, and so unreliable and
potentially intrusive, the process of adjudicating truth-claims by means of
the legal system is likely to prove. Long-term, large-scale disputes can be
resolved through the operation of the expressive ecosystem without any
need for the involvement of the law.
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D. Emotional Upset, Insult, and Offense

Frank Murphy maintained that “the prevention and punishment of”
expressive acts “which, by their very utterance, inflict injury” had “never
been thought to raise a Constitutional problem.”'®> Constitutional doc-
trine has changed since the announcement of Murphy’s 1942 Chaplinsky
opinion. But, even if it hadn’t, the view Murphy treats as unproblematic
is objectionable on normative grounds.

1. Emotion and Injury

To talk about emotional upset as a free-standing problem, much less as
a free-standing injury, is to misunderstand the nature and function of
emotions.!6

Emotions constitute or embody judgments of meaning and value
that are ordinarily, though perhaps not necessarily, paired with sensory
signals.!” These judgments are not necessarily the products of rational
deliberation or of conscious reflection of any sort; one advantage offered
by emotions is that immediate emotional judgments may be reached
much more quickly than judgments reached deliberatively or reflectively.
But emotions matter because they involve cognitively meaningful judg-
ments. If they didn’t involve such judgments, they would simply amount
to bare sensations that we would have reason to treat no more seriously
than, say, an increased heart rate or feeling of tension caused by a drink
of coffee or coke. But if they do involve such judgments, then they can-
not be treated as beyond question or criticism; if they involve cognitively
meaningful judgments, then these judgments are truth-evaluable and we
can assess the judgments’ truth-aptness.

Thus, what’s ultimately important when someone is emotionally upset
is not the upset itself, but rather whatever it is that she is upset about.
An emotion is necessarily responsive to some state of affairs in the world
external to the consciousness of the person experiencing the emotion.
That state of affairs might merit dismay or upset. But it’s the state of
affairs that matters, not my response to it. A form of the familiar open

15 Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (Murphy, J.).

2l

16T refer to “upset,” “disturbance,” and so forth because I do not wish to use “emo-
tional distress,” which might be taken as a term of art with an existing legal meaning.

17Cf. MarrHA C. NussauM, UPHEAVALS OF THOUGHT: THE INTELLIGENCE OF EMOTIONS
64 (2001); Rosert C. SoLoMON, ABouT LOVE: REINVENTING ROMANCE FOR OUR TIME
76-82 (1988).
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question argument is germane here. For any emotional reaction, we
can reasonably ask, But is this veaction appropriate to the civcumstances to
which it is & reaction? By contrast, when we have fully specified an injury
to an acknowledged aspect of well-being, it makes no sense—or, at mini-
mum, much less sense—to ask whether it is, indeed, an injury.

Suppose you break my arm and I react in completely impassive fash-
ion; you’ve still wronged me and you still owe me compensation for my
medical bills and related expenses and the reasonable costs of recovering
compensation from you. (Indeed, a particularly serious injury—probably
not a broken arm—might leave me so numb that I experience no con-
scious, subjective upset.) By contrast, I might be deeply upset by the
discovery that my child is dating someone from an ethnocultural back-
ground different from mine; but, despite my great disturbance, the rela-
tionship between the two does me no actual injury. Even if it appeared
to do some sort of injury, if the strictures elaborated at the beginning of
this chapter are correct it certainly does me no legally cognizable injury
and thus can’t be a predicate for legal liability. Not everything we dislike
is an injury. The familiar aphorism remains apt: “Sticks and stones may
break my bones, / but words can never hurt me.”

If I accurately judge that a state of affairs is such that it merits dis-
may or upset, then the state of affairs itself ought to be my focus. On the
other hand, if I incorrectly take a state affair to merit dismay or upset,
then the fact that I experience these reactions is irrelevant. And of course
some states of affairs brought about by the actions of others rightly merit
upset or dismay without counting as legally cognizable injuries. To take
an obvious example: breaking spousal (or other) promises of sexual
exclusivity can sometimes prove, or risk proving, terribly disruptive to an
identity-constitutive romantic relationship. It may in such cases rightly be
an occasion for great dismay. It is thus not surprising that tort and crimi-
nal liability in once attached to adultery. But of course it doesn’t carry
legal consequences today. This obviously isn’t because we now think that
violating such promises is harmless. Rather, it’s because we don’t think
legal liability is the right way to deal with the injuries effected by adultery.

This is doubtless in part because of the desire not to encourage angry
spouses to use the courts to create unedifying public spectacles. But the
best justification for the abandonment of rules permitting tort or criminal
liability for adultery is that adultery isn’t the kind of conduct to which
such liability attaches. (Specifically, contractual liability is another mat-
ter. It seems perfectly reasonable for people to craft contracts in virtue
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of which adultery might trigger monetary payments or the forfeiture or
a bond or other asset, for instance.) Violating a spousal promise of sexual
exclusivity is wrong for the general reasons promise-breaking is wrong
and also in virtue of any specific injuries it may do in a particular case to
a spousal relationship. But while it is wrong, and while it is frequently
likely to prove very upsetting, it doesn’t amount to a legally cognizable
wrong because it does not cause or constitute an injury to anyone’s body
or justly acquired possessions. (Spouses do not have possessory interests
in each other’s bodies—they are not each other’s slaves.)

Treating upset as a predicate for liability introduces a troubling ele-
ment of uncertainty into the legal system. When liability is limited to
cases of interference with people’s emotionalbodies and justly acquired
possessions, it will be clear what conduct can trigger liability. By contrast,
(7) emotional reactions vary qualitatively from person to person. (7z) The
same kind of emotional reaction may be much more intense for one per-
son in a given case than for another. And (77) subtle circumstantial dif-
ferences may lead to significantly different emotional responses (on the
part of the same person and on the part of different people). Emotional
responses are thus unpredictable to a significant degree. This unpredict-
ability limits moral culpability, and it is—given the grave seriousness of
the law’s use of force—especially significant as a limit on /ega/ culpability.
Introducing such unpredictability reduces people’s ability to comply with
legal requirements and unduly limits their social behavior. In particular,
given that emotional upset is variable and unpredictable in this way, it
would be easy to use a rule permitting liability for emotional upset to
block or penalize expression legal authorities didn’t like and, indeed,
expression anyone didn’t like—for any reason.

2. Offense and Insult

Emotional upset isn’t an appropriate predicate for liability and isn’t (at
least ordinarily) itself an injury to any aspect of well-being. So it follows
that the putatively offensive or insulting quality of an act—since offense
and insult are species of emotional upset—can’t serve as a reasonable
predicate for legal liability, either, and can’t be understood as an injury to
any aspect of well-being, cither.!8

18While defending narrowly targeted legal penalties for what he characterizes as “hate
speech,” Jeremy Waldron is clear that offense as such is not an appropriate predicate for
liability. See WALDRON, supra note 7, at 105—43.
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(7) If offense or insult were an appropriate emotional reaction, what
would matter would be the actual or predicted conduct evoking the reac-
tion, not the fact that someone was offended or insulted in reaction to it.
An emotional response is an evaluation of that to which it’s a response,
and the evaluation is either correct or incorrect. If the evaluation is cor-
rect, then it’s the conduct evoking the response, conduct that is correctly
evaluated as problematic, that ought to be in focus. But if the evaluation
is incorrect, then there would seem to be no further reason to take the
emotional response seriously. If the conduct is not otherwise an injury,
it shouldn’t become one simply because of someone’s reaction to it. So
focusing on offense or insult seems to put the focus in the wrong place.

But offense is in fact an entirely inappropriate response. This is so
because, among other things, (#) the state of being offended or insulted
is pointless. It doesn’t constitute any sort of benefit to the person who
experiences it, nor does it prompt any sort of useful behavior. Being
offended or insulted involves hostility, a largely valueless, and often
destructive reaction that gives rise to retaliatory or retributive responses,
responses involving actual or attempted injuries to aspects of others’
well-being—sometimes including legally cognizable injuries to oth-
ers’ bodies or possessions. Like all retaliatory or retributive responses,
these responses are unreasonable. While mounting or preparing to
mount a proportionate defense to an evident threat is entirely reason-
able, hostility—retributive or retaliatory—involves the desire to impose
injuries, and so to add, if you will, to the injuries undergone the world,
rather than eliminating existing injuries or contributing positively to
creaturely flourishing.

(#22) Even if injuring or seeking to injure weren’t (as I maintain it
is) always unreasonable, it will frequently be so; and, when someone
indulges and acts on it by engaging in retributive or retaliatory behavior,
it will be destructive. This means, in turn, that there is a good reason
to discourage it. By favoring the imposition of legal or social sanctions
in response to perceived offenses, we treat hostility as appropriate, and
we thus encourage people to nourish and express it. We make it more
likely that entirely illegitimate hostile responses will be expressed with-
out serious challenge. And we also make it more likely that mild nega-
tive responses will be replaced by more intense ones, as a cascade effect
becomes evident.

It’s especially worth emphasizing that (7v) the conduct to which being
offended is a response frequently does not constitute or cause any sort
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of actual injury at all. In general, offense at B’s conduct on the part of
A seems to be a response to a perceived negative attitude—characteristi-
cally hostile or dismissive—evinced by B toward A as an individual or as
a member of some group or toward some object or institution valued by
A. But the challenge here would be to identify actual injury undergone
by A, to specity the aspect of well-being injured just as such by B’s hold-
ing or expressing negative attitudes.!® Does holding or expressing these
attitudes constitute an injury to A’s life or bodily well-being? Her stock
of or capacity to obtain knowledge?

It is unclear that holding or expressing negative attitudes ordinarily
constitutes an injury to any of the basic aspects of anyone’s welfare. (2)
I am no worse off because a random person on the other side of the
planet holds a negative view of me, even a highly negative view. (This
person might act wrongly in cherishing that view for various reasons, of
course, but it does not follow that in so doing she wrongs m¢.) Nor am
1, in general, worse off just because someone more proximate embraces a
negative view of me. So I am not ordinarily worse just because someone,
near or distant, expresses such a view.

Suppose A feels insulted or offended by something B has said or evi-
dently believes. A’s reaction might seem reasonable in light of A’s con-
cern about behavior on B’s part that might seem to be threatened by B’s
words; the role of B’s attitudes in distancing her from A; or problems
created by the risk that A might embrace B’s beliefs or attitudes. These
sorts of concerns serve to render A’s reaction intelligible in ways that ref-
erence to B’s holding or expressing certain beliefs or attitudes simpliciter
does not.

Similarly, (&) I am no worse off because someone, near or far, holds or
expresses a negative belief or attitude regarding some institution, prac-
tice, or belief I cherish. Suppose an artist produces a video depicting the
gleefully malicious destruction of a symbol that’s religiously important to
me. (Assume the artist owns the object she destroys and that it’s readily
replaceable.) The artist’s expression of hostility toward the symbol and
so, presumably, toward that which it symbolizes doesn’t aftect my oppor-
tunities for life, knowledge, play, practical reasonableness, friendship, and
so forth. (Perhaps being involuntarily subjected to the video hampers my
participation in the good of aesthetic experience.) It doesn’t affect my

19T presuppose here the judgment that an injury to someone is an injury to some specifi-
able aspect of her well-being.
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ability to use the symbol in my own spiritual practice. And of course it
doesn’t injure any actual transcendent reality to which the symbol points.
(If the transcendent reality is impassible, then no event in the creaturely
world can affect it. If the transcendent reality is personal and passible,
then it will have no more reason to find an attempted insult actually inju-
rious than a finite person would, and presumably considerable reason to
contextualize the attempted insult in ways that would make it much Jess
disturbing.)

(¢) I might be worse off if someone’s embrace of a negative view of
me amounted to a rupture in his relationship with me, distancing him
from me. But it is the acceptance of the view, not its expression, that
effects the rupture.

Of course, (4) I might reasonably fear that your expression of a nega-
tive belief or attitude about me presaged bad behavior on your part. It
might signal that you were likely to engage in actually injurious conduct;
it might even amount to an active threat. But threatened or actual bad
behavior merits responses on its own. There’s no need to focus on, or
suppress or penalize, expressive conduct which signals that such behavior
is forthcoming.2°

And, indeed, this sort of expressive conduct might serve as a useful
warning in virtue of which targets of bad behavior might be prepared for
it, and this sort of expressive conduct might recontextualize some early-
stage bad behavior in a way that rendered it worthy of vigorous, perhaps
even forcible, defensive response. Perhaps, for instance, someone tells
me, “People like you are disgusting, and our neighborhood should be

20A threat, whether conveyed by words or by conduct, can warrant a forcible response—
when such a response is a necessary means of defense against imminent violence. But of
course a threat that merits such a response must itself &e a threat to effect a legally cogni-
zable injury, as opposed to a threat to engage in legal conduct. The latter kind of threat,
even if the threatened conduct is clearly immoral, can hardly merit a forcible response any
more than the threatened conduct s#self would merit such a response. My #hreat to avoid
doing business with Sears, even if my purpose is immorally to pressure Sears to stop hir-
ing LGBTQ employees, can no more warrant the use of force than would my actually
not doing business with Sears. Thus, while Jeremy Waldron is correct that some vitriolic,
deeply immoral public statements may amount to threats, see, ¢.4., WALDRON, supra note 7,
at 1-2, if they are not threats to engage in violence but rather threats to engage in odious
but peaceful conduct, they will not merit legal interference because the threatened conduct
itself would not merit legal interference. Non-forcible interference by individuals and non-
governmental institutions (including government-funded universities) might well rightly
seek to impede this conduct in various ways. A university, for instance, might in some cases
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purified of them.” In this case, I will be entitled to treat the person who
said this as more likely than would otherwise be the case to be engaged
in violent conduct, and so to interpret what would otherwise be ambig-
uous conduct on her part (say, reaching for what might or might not be
a concealed weapon) as the first stage of an attack. And this means that I
will be entitled to respond with force. No one has any right to engage in
violence against me because she holds false-negative beliefs about me or
finds me disgusting; but, given that someone does respond to me in this
way and might act unreasonably on the basis of her reaction, it’s beneficial
to me that she has alerted her to this possibility.

(¢) Another reason to think of the expression of negative beliefs or
attitudes as potentially injurious is that I might, or might fear that I
might, be tempted to embrace someone’s negative belief or attitude
myself, with debilitating consequences. B’s expression of a negative belief
or attitude about A might raise questions on A’s part about whether B’s
negative attitude was warranted. The resulting self-doubt might in some
cases influence A’s capacity to act effectively.

But of course this doesn’t mean that fostering it is an injury. That’s
because, even if the belief or attitude is expressed as a matter of hos-
tility, it might in fact be appropriate. People may hold false views of
themselves. And criticisms, whether or not voiced dispassionately and

suspend a student who had publicly threatened to engage in nonviolent mistreatment
of one or more other students with disfavored political or religious beliefs. It might do so
precisely in order to stop the intended mistreatment—not to punish the expressive activ-
ity. Stopping this conduct wouldn’t be the same thing as impeding the expressive activity
announcing or seeking to encourage it.

Waldron, see id., suggests that expressive attacks on what he calls “assurance” to effect
injuries that ought to be legally cognizable. Some expressive acts, he suggests, can under-
mine confidence on the part of particular people (he has identifiable groups in mind)
that they will be fully included in, treated as equal members of, their society. The kinds
of expressive acts Waldron has in mind are, indeed, frequently wrong, sometimes horribly
so. Some of them will amount to threats to commit legally cognizable wrongs, and they
should certainly be treated as such. In other cases, however, there will be several problems.
(7) In these cases, the threat to engage in conduct that undermines assurance in Waldron’s
sense will not be a threat to commit a legally cognizable injury—though it may involve a
threat to engage in serious moral wrongdoing. (7z) It may not amount to a threat to com-
mit an injury at all. (%) It may involve encouragement to engage in wrongdoing or to com-
mit an injury—but not a threat to do so. In these other cases, then legal liability will not be
appropriate.
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rationally, may correctly reflect difficulties with their behaviors or atti-
tudes. Being confronted with negative perceptions may thus be positively
helpful. (To be sure, if the attitude is rooted in a correct assessment, this
does not mean that A must denigrate herself rather than simply acknowl-
edging the truth of the assessment and, as appropriate, addressing those
aspects of her behavior, beliefs, etc., that are relevant.)

Insult and offense may be triggered by the sense that someone’s
superior status has been called into question. Someone can of course
be troubled by being viewed as lacking moral equality with others—she
is treated, say, in a way that people in general wouldn’t be. And while
viewing her in this way is not itself injurious, it may be problematic for
multiple reasons—it may signal likely bad behavior and it may encourage
someone to view herself inaccurately. And we certainly have reason to
regard this as troubling. However, in other cases, someone might feel
insulted or offended because she is viewed as not being superior to oth-
ers. She might regard herself as entitled to cut a line; to sit while those
speaking to her stand deferentially; to claim the largest portion of a dish
at the table because of age or gender; and so on. And she might well
respond angrily, with the sense that she has been slighted or treated
rudely, when she is not permitted to act on the basis of her sense of enti-
tlement. This attitude, a denial of basic moral equality, is one a liberal
society’s legal rules and social norms should not legitimize or otherwise
encourage.

Sometimes, of course, the negative reaction conveyed in and through
B’s putatively offensive or insulting behavior toward A simply involves,
not a general thesis regarding A, but simply the purely subjective reac-
tion to A experienced by B: “I find you unpleasant”; “I find you dis-
gusting”; “I find you trivial.” Here, there’s no false proposition, but
only an individual response. It is one sign of intellectual and emotional
immaturity, of course, to assume that others should share one’s subjec-
tive responses and to seek to validate those responses by encouraging
others to embrace them or even demanding that they do so. So when B
seeks to insult A, B (who, as a person insulting someone else, is likely to
exhibit the relevant sort of intellectual and emotional immaturity) both
wants others to join her in reacting negatively to A and indeed—both as
a means of validation and as a means of injury to A—wants A himself to
share her negative reaction.

But of course the reaction isn’t objective. There’s nothing inher-
ently correct or fitting or appropriate about it, ex hypothesi. B’s telling A,
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“I find you disgusting,” is no more inherently worthy of shared embrace
than B’s telling A, “I find eggplant disgusting.” It is entitled to no
rational claim on A.

It could certainly be debilitating for A to adopt B’s negative subjective
reaction to her. Recognizing that the reaction is arbitrary, that it is not
the sort of thing that merits or could merit external, objective endorse-
ment, should help to protect her from the temptation to embrace it.
And, again, as with actual falsehoods, the legal system should not pre-
sume that people are passive receptors of others’ attitudes, with little
choice but to accept them. It should not treat the expression of these
attitudes as necessitating their acceptance. Nonetheless, someone might
not be able to resist the temptation to offer endorsement in such a case.
And the recognition that an injury is not legally cognizable because it
does not necessitate a reaction should not minimize the immorality of
assailing someone’s self-understanding with these sorts of reactions.?!

Suppose B’s expressive act is rooted in falsehood. (The falsehood
might be descriptive—“Having certain phenotypic characteristics, as you
do, means that a person is more likely to be lazy or stupid or dishon-
est!”—or normative—“People like you objectively deserve to be subordi-
nate to people like me, excluded from the society of people like me.”)??
In this case, A certainly need not accept it. While communicating any
falsechood with the intent that it be accepted is as such an attempt to
effect an injury, falsehoods about A communicated by B to A are special.
That’s because A will generally have a basis for recognizing them as false-
hoods and so rejecting them. Nothing compels their acceptance. And
by not using legal pressure to eliminate even the potentially injurious

2L Cf. Staci Zaretsky, Did Law School Bullying Contribute to a Recent Graduate’s Suicide?,
ABOVE THE Law, Sep. 20, 2017, https://abovethelaw.com /2017 /09 /law-school-bullying-
leads-to-recent-graduates-suicide /. Thanks to Jessica Brown for calling this article to my
attention.

22Nourishing a false belief or a negative attitude or focusing on a true but negative
belief or a negative attitude about someone is unreasonable for at least three reasons. (1) It
may amount to a distancing of myself from a friend to whom I am committed. (2) It may
increase the possibility that I will treat the person in question unfairly or otherwise injure
her. And (3) choosing to nurture such a belief may involve an attack on one or more basic
goods—potentially including the goods of friendship, knowledge, and practical reasonable-
ness—while also, when the belief is false, encouraging the adoption of a habit of disregard
for the truth.
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offense done by falsehood to people’s self-conceptions, we encourage
people to take responsibility for how they view themselves, to view cal-
umnies critically, and to seek on their own to determine how best to
view themselves. (We can, of course, assist them by challenging falsehood
with truth.)

In addition, (») a communicator’s mental state matters. As Oliver
Wendell Holmes quipped, “[e]ven a dog distinguishes between being
stumbled over and being kicked.”?3 Offense will be inappropriate, in par-
ticular, in those cases in which I have misunderstood someone’s beliefs,
attitudes, or intentions.

(#) The communicator’s mental state matters because I will reason-
ably experience particular expressive content as troubling to the extent
that I take it to be (1) predictive of bad behavior on the part of the
communicator in relation to me or someone I care about, (2) indicative
of a relational rupture between me and the communicator, or (3) cor-
rosive of my own self-understanding or the self-understanding of some-
one else receiving the communication. Conduct in categories (1) or (2)
will be troubling in virtue of how I understand the belief or attitude
underlying it. If I am fearful, distraught, or angry but have misunder-
stood the communicator’s intent, then, once I am apprised of the com-
municator’s intent and it is clear that her words don’t portend ill, it
no longer makes sense for me to remain fearful, distraught, or angry.?*
The point is not that independently specifiable injury that happens to
be unintentional should get a free pass. The point, rather, is that occur-
rence of the putative injury in this case depends on the conduct’s being
intentional. Expressive conduct will be troubling in ways (1) or (2) just
insofar as it embodies attitudes or intentions of particular sorts; if it

230. W. HorMes, Jr., THE CoMMON Law 3 (1882).

24T am, of course, entitled in some cases to assume that my conversation partner’s intent
is obvious given what she says. If she says, “You’re an idiot!,” I am entitled to assume that
she believes I am an idiot. And I might find her believing this might be troubling for sorts
of reasons I note above. But I might, for all that, be mistaken. Perhaps, for instance, she
is just learning English and has been told by a not-so-well-meaning friend that “idiot” is
the English word for “excellent chef.” Or perhaps her tone of voice and the conversational
setting of her words make clear to me that she intends “You’re an idiot!” in an affection-
ately jocular way. In neither case am I likely to respond, nor will it be reasonable for me to
respond, as if she had intended to utter a vituperative characterization of me. Thanks to
David Gordon for encouragement to think more about this point.
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doesn’t, therefore, apart from exceptional cases, it can’t be troubling in
these ways.?®

(b) A communicator’s mental state can figure in another way, too.
Suppose you say something critical about me. I regard your comment as
inaccurate and as an unfair generalization about some group of which I
am a member. The criticism stings. In addition, because of what I sup-
pose about your mental state, I believe both that I am being treated
unfairly, since members of various groups will differ in many respects,
and that others with whom I in one way or another identify are being
viewed unfairly. But it is relevant to the merits of this negative reaction
that in fact you took no position on the characteristics of the relevant
group and intended your criticism to apply only to me.

In a case in which unfair group-based criticisms of the relevant sort
are common, of course, the risk of misunderstanding may be high, and it
may in these cases be reasonable to expect the person offering the criti-
cism to make it in a way that reduces the risk of misunderstanding.

There may also be the worry that the critic intends to criticize me in
particular but has been influenced by inaccurate generalizations about
a group or groups to which I belong, generalizations that she has
embraced unconsciously and unreflectively. In this case, however, it will
not, ex hypothesi, be the case that the criticism is intended to focus on the
group. The intent is still to criticize me in particular, and this is certainly
relevant to assessing its moral quality. However, if the critic is aware that
she is prone to accept and judge in light of inaccurate generalizations, it
will be her responsibility to take this into account when communicating
with others.

Emotions matter because of the underlying realties they signal. If an
emotion does not signal the occurrence of an actual injury, then under
ordinary circumstances it will be morally irrelevant. If it does signal the
occurrence of such an injury, what will matter will be the injury rather
than the emotion signaling the injury. Being offended and being insulted
are emotional reactions that are appropriate, if at all, in light of the puta-
tive injuries they signal. But they are, in any case, hostile, unproduc-
tive, and dangerous, and so generally or always inappropriate. This is

25To be sure, there might be cases in which I have misunderstood the communicator’s
intent but in which her actual intent portends ill for me, o7 in which the communicator
intends no ill-will toward me despite the fact that her non-malicious verbal performance
portends ill without her realizing that it does.
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especially so because offense and insult are not infrequently occasioned
by non-injurious conduct. It is also the case to the extent that these
reactions are framed with inadequate attention to the mental state lying
behind putatively offensive or insulting behavior.

Whether I feel immediately offended or insulted in response to some-
thing someone says is not ordinarily, of course, a matter of cool delibera-
tion or of voluntary action. Emotional reactions are frequently relatively
automatic. But what I do, how 1 choose, when an instinctive reaction
has occurred can be a product of deliberation to a greater extent; I can
restrain myself and decide what to do. More than that, I can prepare
myself in advance by coming to a clearer understanding of what sorts
of responses are appropriate. I cannot, in the moment, simply turn off
a particular reaction. But I can opt not to treat my being offended as a
reason to act, and I can seek to extirpate offended reactions entirely over
time.

3. Expression and Bodily Alteration

We normally think of expressive activity as bringing about injuries to
bodies and possessions, if at all, through its influence on others’ behavior
(apart from the sorts of cases I just canvassed). But we might also con-
sider the possibility that expressive activity itself could injure someone’s
body.

Any sensorily mediated communication from A to B necessarily alters
B’s body. There might be tangible reactions at the #ime of the commu-
nication (ear-drum vibrations or an increased heart rate, say, along, of
course, with the movements of signals along neural pathways). There will
be tangible changes in the wake of the communication (those involved in
the storage of new memories and the creation of new patterns of behav-
ior and emotional response). And a sensation, a perceptible physical
change, is always or ordinarily an element of an emotion. Evoking the
emotion thus amounts to the effectuation of a physical change in some-
one’s body. So there is no way to avoid communicating without interfer-
ing with the recipient’s body.

Normally, this kind of interference will be de minimis. Bodily integrity
is undisturbed, and bodily functions continue as before. As a result, there
could not reasonably be a demand for compensation for bodily interfer-
ence effected by a communicative act because there would be no injury
for which to compensate. And this includes instances in which injuries
are, as they frequently are, registered emotionally. The occurrence of the
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emotion that signals a given injury is not itself,® and does not cause, the
injury. The injury evokes the emotion, and it’s the independently specifi-
able injury that merits compensation. As I’ve already noted, whether I
experience emotional upset is irrelevant.

A trickier case occurs, however, when the content of a communication
activates emotional responses sedimented in and through past trauma.
The communication does not, of course, cause the body to malfunc-
tion directly: The emotional response is evoked precisely because the
body is working the way it’s supposed to work. But when the emotional
response occurs, the apprehension of reality and the capacity for judg-
ment are impaired.

If liability were possible in such a case, the responsible party could
avoid liability simply by noting communicative content with the poten-
tial to activate post-traumatic responses of the relevant sort. Even so, the
possibility that an expressive act might interfere with the operation of
someone’s body in a way that impaired her capacity for judgment need
not be seen as justifying interference with expressive activity. () The risk
of this kind of activation is low and can’t reasonably serve as the basis for
any general policy of prior restraint. It will be difficult to make awareness
of the risk a basis for rational planning where the concern is simply that
some unidentified person might be adversely affected. (7) The activation
of these responses might be a foreseen but unintended by-product of
some communicative act, a by-product which it might be reasonable to
bring about in a particular case event without a warning. (7:z) Even when
a given communicative act that might activate a post-traumatic bodily
response is unreasonable, it might also be unreasonable to interfere ex
ante with the class of acts of which this one is a part or to impose liability
ex post on this particular act because of the other reasons, noted in the
remainder of this book, to avoid interfering with communicative acts.
(v) In particular, allowing for interference with expressive activity in
this kind of case would be problematic because the uncertainty involved
in predicting with any confidence that debilitating post-traumatic
stress could result from a given communicative act could make it easy
for unwise or self-dealing legal authorities to use the risk that this kind
of stress might be evoked as an excuse for interference with expressive

26Perhaps in a rare case, the sensory signals one experiences are so overwhelming as to
be debilitating. In this case, the occurrence of the emotion might itself be injurious.
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activity. Thus, even if the fact that a communicative act might serve as an
indirect interference with another’s body in what could in principle be a
legally cognizable way, then there will be good general reasons to avoid
predicating prior restraint or after-the-fact liability on the possibility that
it might do so.

There might, however, be grounds for ex ante or ex post interference
in the case in which someone engages in a communicative act with the
purpose of significantly interfering with another’s cognitive functioning
by activating a substantial post-traumatic bodily response and in which
the desired response or a comparable response actually occurs, with
debilitating results. This standard is very high, and it would obviously
rule out interference and liability in some cases in which genuine inter-
ference with another’s body has taken place. But the requirement of pur-
pose carefully cabins interference with communication in ways reflective
of the concern both with the communicator’s and other recipients’ pos-
sessory rights and with the other rationales for freedom of expression
advanced here.?”

Seemingly similar cases might be viewed differently, however.
Suppose, for instance, I communicate with someone I believe to be
responsible for ordering a murder. I communicate, let us imagine, in a
way designed to elicit a confession from her, perhaps in part by provid-
ing her with tangible evidence—visual, aural, etc.—of just what was done
to the murdered person. My goal is certainly to unsettle or disturb her.
Perhaps she has not previously seen just what was done on her orders,
and perhaps she suffers a stroke as the full horror of what she has done
sinks in on her. Here the communicative content is responsible for her
emotional upset, as it is intended to be.

V. CONCLUSION

Injuries should be legally cognizable when they harm or seriously inter-
fere with people’s bodies or justly acquired possessions. Expressive activ-
ity does not in general injure in legally cognizable ways. Expression
doesn’t amount to injury. And it also doesn’t necessitate injury, since
those who act to injure others must take responsibility for their choices,
and since it is their acts, rather than any expressive conduct that might

27 Cf. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
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have affected their thinking, that effect the injuries.?® Reactions like
beinyg insulted and being offended are of dubious merit and should not
receive legal endorsement; in fact, we should seek to banish them from
our moral and emotional vocabularies. And, while some expressive acts
can affect bodies indirectly, they do not do so in ways that should (apart
from instances of coordination, direction, and deception) trigger liability.
This is evident because (Z) there are good reasons to offer legal remedies
only for injuries to people’s bodies and justly acquired possessions and
(#2) expressive activities neither constitute nor necessitate injuries to peo-
ple’s bodies and justly acquired possessions and they fail to bring legally
cognizable injuries about except in a narrow range of cases.

Suppose, however, that expressive acts clearly constituted, necessi-
tated, or effected injuries to people’s bodies or justly acquired posses-
sions. Or suppose that injuries other than those to bodies or justly
acquired possessions could rightly trigger legal liability or social sanc-
tion. Nonetheless, weighty additional reasons serve to rule out the use
of legal liability or, in many cases, social pressure to impede or punish
expressive activity. I examine these reasons in the next three chapters.
Taken together, they count strongly against treating even significant
expression-linked injuries, if there are any, as predicates for legal liability
or, frequently, social pressure. The first of these reasons is that the rele-
vant sorts of liability and pressure wouldn’t be imposed by perfectly wise,
objective, and benevolent decision makers. A central reason to oppose
the practice of using legal and social sanctions against expressive activity
is that decision makers can be expected to use the capacity to impose
such sanctions to further their own agendas and interests. I elaborate this
worry in Chapter 4.

281t is very much to Jeremy Waldron’s credit that he clearly emphasizes this distinction
in arguing that indignity, which he believes can be specified objectively and which need not
involve (thought it might be thought predictably to occasion) subjective upset, rather than
offense, which is necessarily subjective, that ought to be the basis for the “hate speech” pro-
hibitions he favors. See, ¢.g., WALDRON, supra note 7, at 111-14.
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CHAPTER 4

Public Choice, Class, and the Ecology
of Free Expression

State actors should not be trusted to police-expressive activity not least
because they can be expected to do so as o way of advancing their personal
and class interests.

When we frame rules regarding freedom of expression, it’s impor-
tant to remember that these rules will be applied and enforced in the
real world. That matters in light of what we know about those who will
make, interpret, and apply the rules. It also matters as regards the con-
tent of the rules.

Legislators and regulators frame rules regarding expressive activ-
ity. Judges and members of regulatory commissions render putatively
authoritative rulings regarding the meaning of these rules. And execu-
tives and bureaucrats and police officers and innumerable other govern-
ment functionaries enforce the rules. We know several things about all of
these state actors.

Perhaps of greatest importance is the fact that none of them is a
transparent medium frictionlessly translating the will of the people into
laws, judicial decisions, or administrative actions. And none of them is
a passionless expert finding and employing the most efficient means to
achieve whatever end the public wants or needs.

© The Author(s) 2018 51
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To understand the behavior of state actors, it’s important to begin
by abandoning the romance of politics.! At minimum, state actors bring
their own impulses, preferences, biases, and so forth to their govern-
mental roles. The principal-agent problem bedevils business relation-
ships of all sorts: How can a board of directors keep a president from
self-dealing? How can a client keep a lawyer from ignoring a client’s
interests and acting on his own behalf?? A principal lacks the ability to
monitor an agent consistently, and an agent frequently enjoys multiple,
often undetectable, opportunities to pursue her own interests at her cli-
ent’s expense.

Conventional democratic theory treats the members of the public in
democratic states as principals and state actors as their agents. But the
problems that plague conventional principal-agent relationships are mag-
nified dramatically in this case.> There are many, many principals, even
in the case of a local governmental entity. The practical effect is that no
one principal will usually find it efficient to seek information about state
actors’ actual behavior (as opposed to their public pronouncements) and
about the actual (rather than announced) features and effects of the poli-
cies state actors favor and implement.* The size of the public also means
that state actors can often count on significant support from some puta-
tive principals even if others are hostile. Individual principals dissatis-
fied with agents’ performance can’t fire and replace them if they’re state
actors. Much of what putative agents do is relatively hidden, so that
monitoring is particularly difficult. State actors can use their official pow-
ers to reduce the risk of monitoring by or accountability to their sup-
posed principals. They can also use their public platforms for the purpose

LCf. JTames M. Buchanan, Politics Without Romance: A Sketch of Positive Public Choice
Theory and Its Normative Implications, 3 ZEITSCHRIFT DES INSTITUTS FUR HOHERE STUDIEN
Bl (1979); James M. BucHaNaN, PusLic CHOICE: THE ORIGINS AND DEVELOPMENT OF A
ResearcH ProGram (Center for the Study of Public Choice, 2003), available at https://
www.gmu.edu/centers/publicchoice /pdf%20links /Booklet.pdf. But cf. Robert Higgs,
Politics without Romance? Yes and No, THE BeacoN, Mar. 9, 2017, http://blog.independ-
ent.org/2017,/03 /09 /politics-without-the-romance /.

20r, indeed, murdering the client; ¢f. Murdered Man’s Estate Founds Great University,
NEew York TiMmes, Feb. 25,1912, at 1.

38ee Robert Higgs, Principal-Agent Theory and Representative Government, THE
Beacon, Aug. 24, 2017, available at http://blog.independent.org,/2017 /08 /24 /princi-
pal-agent-theory-and-representative-government/ (last viewed Aug. 31, 2017).

4 Cf. Tuya SomIN, DEMOCRACY AND POLITICAL IGNORANCE (2d ed. 2016).
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of garnering support that will allow them to ignore criticisms. And they
can shape the outcomes of elections by disempowering some classes of
people.’

Campaign advertising is often deceptive and manipulative. And poli-
ticians often frame their positions in ways likely to mislead the unwary.
(Compare candidate Barack Obama’s appeals to the peace vote, and his
seeming opposition to the growth of the national security state with
President Barack Obama’s actions after occupying the White House.)
Politicians say what they think voters want to hear; once in office, they
can be counted on to do whatever they think will boost their chances of
reelection and benefit their cronies. And of course there’s the fact that
votes often don’t count because elections can too easily be stolen.®

The principal-agent problem would be a serious problem in the
political context because of the structures within which politicians oper-
ate even if state actors were largely indistinguishable from members of
the population more generally. But this almost certainly isn’t the case.
Those who come to exercise state power seem likely, unsurprisingly,
to be on average the sorts of people who want power and are good at
acquiring and retaining it: They are likely, that is, to be unprincipled
and ambitious. Since connections matter at multiple stages of the pro-
cess of gaining power, being linked with existing elites will make it easier
for people to achieve power. And, once in office, even if she arrives with
clean hands, a politician becomes the target of enthusiastically privi-
lege-seeking elites and their cronies, who will be adept at influencing her
or his actions to their benefit. In short, it is very likely that state actors
will be particularly prone to seek and maintain power and to use state
power to benefit themselves and their cronies. It’s not a matter of coin-
cidence if state actors are members or supporters of the ruling class; the
ruling class is constituted by its relationship with the state.”

5Thus, the victims of the drug war and other campaigns against victimless actions will
be poorly positioned to influence electoral outcomes; the deck starts out stacked against
anyone who wants to roll back state policies responsible for unjust imprisonment. Similarly,
death penalty opponents are frequently prevented from serving on juries tasked with decid-
ing whether or not people should be executed.

Just ask Coke Stevenson; ¢f. ROBERT CARO, 2 THE YEARS OF LYNDON JOHNSON: MEANS OF
Ascent 145412 (1990). Thanks to Elenor Webb for purchasing a copy of this book for me.

78ee SociAL CLASS AND STATE POWER: EXPLORING AN ALTERNATIVE RADICAL TRADITION
(David M. Hart et al. eds., 2018).



54  GARY CHARTIER

State actors likely to be particularly ambitious and unprincipled. They
are also likely to represent particular social strata. As sociologists like
C. Wright Mills and G. William Dombhoff have shown,? elite groups,
defined not just by their relationship with state power but also by their
wealth and social standing, and the interconnections of their members
with each other persistently exert influence over state policies. They may
sometimes themselves be state actors. But they will in any case be socially
connected with state actors in various ways and will be able to engage
in back-channel communication with them and to affect their choices.
While there will of course be exceptions to this as to other generaliza-
tions, these actors can be expected to behave both in the interests of their
social confreres and in light of the perspectives characteristic of members
of their social group, no matter how limited and narrow these may some-
times prove to be.

There are thus at least two inmcentive problems for any state-based
political system: (7) accountability mechanisms are limited and (z7) state
actors’ internal controls are likely to be especially permissive.

There are also serious knowledge problems confronting such a system.
(Z) Much relevant knowledge is dispersed, and not shared, in a way that
makes it impossible to aggregate. (77) Many relevant truths simply aren’t
known to anyone. (72z) Even in particular cases in which state actors do
know relevant truths, they and others will have good reason to won-
der self-critically whether this is the case in any particular instance. (»)
Related to the incentival difficulties already noted: Members of the pub-
lic will have good reason to wonder in any particular case whether state
actors are being honest and forthcoming about the knowledge they pos-
sess. (v) Similarly, members of the public will have good reason to won-
der whether state actors can be trusted to act impartially when charged
with adjudicating various knowledge claims. (vZ) And this means in turn
that, even if state actors were (as I would deny is possible) reasonable in
interfering with freedom of expression, there would be reasonable con-
cerns about the /Jegitimacy of their doing so.

Incentive and knowledge problems alike bedevil state attempts to
regulate speech. Knowledge problems mean that even honest mistakes
on the part of state actors can have substantial negative consequences.
And incentive problems mean that there is good reason to worry that the

88ee C. WrignT Mivts, Tae Power Eurte (1956); G. WiLLiam Domuorr, WHO RULES
AMERICA? THE TriuMrH OF THE CORPORATE RicH (7th ed., 2015).
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mistakes won’t be honest. Suppose that interference by state actors with
expressive activity was sometimes capable i particular cases of prevent-
ing or remedying particular wrongs in a narrowly targeted way. I have
already offered multiple reasons to oppose even this sort of potentially
effective interference. But the incentive and knowledge problems create
very reasonable expectations that interference with expressive activity
will zot be narrowly targeted to deal with any injury someone imagines
might be effected by expressive conduct. Legal rules that are framed in
putatively general terms will be applied by state actors in support of their
personal agendas. Thus, for instance, “the prosecution of hate speech in
a court runs the risk of giving that court the opportunity to impose a
further violence of its own. And if the court begins to decide what is
and is not violating speech, that decision runs the risk of constituting the
most binding of violations.”® It seems particularly likely that putatively
general rules will be used by state actors to suppress expressive activity by
marginalized, excluded, and subordinated groups.!?

Minimizing state actors’ discretion to interfere with expressive con-
duct can reduce or eliminate these risks. The more clear and unequivocal
the relevant standard, the less likely it will be that state actors can apply
it in ways reflective of their limitations in knowledge or designed to pro-
mote their personal interests, benefit their cronies, or yield to popular
prejudice and bigotry. Thus, the risk that, if they are permitted some dis-
cretion to engage in content-based interference with expressive activity,
state actors will engage in mischief reflective of their personal limitations
and interests and those of their cronies provides a further reason—in
addition to those noted in Chapters 2, 3, 5, and 6—for denying them
this sort of discretion entirely. A rule completely precluding content-
based interference would be easy to understand and apply, and actions
inconsistent it with would be easy to identify, resist, and sanction.

?Juprta BUTLER, EXCITABLE SPEECH: A POLITICS OF THE PERFORMATIVE 65 (1997). As will
be apparent from Chapter 3, I am doubtful about the use of “violence” in this context.

10Such groups thus have particular stakes in the maintenance of robust protections for
expressive activity; see, ¢4., STEPHEN M. FELDMAN, FREE SPEECH AND DEMOCRACY IN AMERICA:
A History (2008) (highlighting struggles by excluded groups to speak without suppres-
sion). Cf. BUTLER, supra note 9. There is the risk that “racially marked depictions of sexu-
ality will be most susceptible to prosecution, and those representations that threaten the
pieties and purities of race and sexuality will become most vulnerable.” Id. at 64.
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Quite apart from the potential for mischief on the part of legal and
other decision makers empowered to interfere with expressive activity,
there are substantial reasons to oppose rules and norms allowing them
to do so. Some of these reasons, on which I focus in Chapter 5, concern
the importance of the autonomy of those who engage in expressive activ-
ity and of those who are the recipients of their communications, and of
the kinds of fulfillment which autonomous expressive and receptive activ-
ity can further.
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CHAPTER 5

Autonomy, Fulfillment, and Expression

Respecting expressive activity is o way of vespecting the personal autonomy of
those who engage in this kind of activity and those who receive their comma-
nications, and so of facilitating the flourishing of both.

I. INTRODUCTION

Respect for personal autonomy,! for the capacity to choose for oneself
the shape one’s life will take,? and regard for the aspects of well-being
in which the ecosystem of expression enables people to participate, pro-
vide important reasons for respecting and protecting freedom of expres-
sion. Protecting free expression safequards a variety of goods produced
or facilitated by expressive acts. But those acts themselves, and the con-
sumption of their products, directly involve various basic goods. While
the rationale concerned with possessory rights focuses on the importance
of maintaining a framework that happens to permit free expression and

My concern here is both with autonomy in a fairly broad sense, understood as self-
direction, and with autonomy in the narrow sense of personal decision making in accord-
ance with reason.

2Cf GerMAIN Grisez & JosepH M. Bovik, Jr., LirE AND DEATH WITH LIBERTY AND
JusTicE: A CONTRIBUTION TO THE EUTHANASIA DEBATE 452-57 (1979). Grisez and Boyle
argue for an understanding of liberty that is in many respects quite similar to the view of
personal autonomy I defend here, and I have drawn on their account where appropriate.
They tend to run together what I’m calling “autonomy” and what I’d refer to as “freedom

© The Author(s) 2018 57
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the instrumental rationale focuses on widely shared benefits of permit-
ting or even encouraging expression, another set of rationales focuses on
specific benefits to the communicators and consumers of expressive con-
tent. Autonomy is important in its own right, and it also enables vari-
ous other kinds of flourishing. Regard for autonomy and for the kinds of
flourishing it makes possible provides important reasons for us to respect
expressive freedom.

I1. THE IMPORTANCE OF PERSONAL AUTONOMY

Personal autonomy is related in multiple ways to the basic aspects of
well-being and is deeply valued by most people. While autonomy is not
itself a basic aspect of well-being,3 there are multiple reasons for me to
respect someone else’s autonomy without reference to any particular
benefit it might yield instrumentally.

(7) I have a range of preferences regarding the ways in which I want
to live my life. That I have these preferences at all means that, at least
ordinarily, I do not want my efforts to fulfill them to be interfered with.
But if I don’t want the fulfillment sy preferences interfered with in gen-
eral, it would be arbitrary, inconsistent with the Principle of Fairness, to

from aggression”; cf. GARY CHARTIER, ANARCHY AND LEGAL ORDER: Law AND POLITICS FOR A
STATELESS SOCIETY 4 n.9 (2013). I suspect that their view could be modified to offer clear
and distinct protection for the latter kind of freedom, which in my view delimits the sphere
of the political, were they to abandon their (limited) commitments to the authority of the
state and to retributive punishment and were they to embrace the conception of posses-
sory rights I defend here, one that is considerably more robust than theirs. As regards the
authority of the state, they maintain: “[I]f people accept a social order for the sake of goods
to which they are committed, and the society then uses its methods of control—especially
the coercive methods of political society—to compel people to act for other goods which
they are not in fact committed, then the process of government does infringe liberty.” Id.
at 454. I think there is little reason to suppose that people actually accept, or should accept,
a political order, a state apparatus (which is what Grisez and Boyle seem primarily to mean
by “a social order”), for the sake of any goods to which they are committed. If commit-
ments to goods to be achieved in and through a political order limit what that political
order can do, then most or all political orders will, in my view, be clearly illegitimate. But
to argue this point here would take us to far afield.

3For the view that autonomy is, while valuable, not a basic aspect of well-being, see

ROBERT P. GEORGE, MAKING MEN MoRAL: CiviL LIBERTIES AND PusLic MoRraLiTy 179-82
(1993).
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accept interference with others’ fulfillment of their preferences in general.
Fairness grounds a presumption against interference with autonomy.

(#7) Not achieving goals one has set for oneself is potentially a deeply
troubling variety of failure. To interfere with people’s autonomous pur-
suit of their goals is thus to risk making this sort of failure an aspect of
their lives.* Again, since one would not want to be saddled with this kind
of failure oneself, one has good reason to avoid imposing it on others.

(742) Interference with others’ actions designed to fulfill their prefer-
ences is sometimes motivated by the desire to encourage putatively vir-
tuous behavior. But genuine virtue is embraced by free choice, not as
a result of external pressure. It seems, then, as if the goal of promot-
ing virtue using force or extreme social pressure is ruled out from the
start.® In addition, we need not be skeptics about morality to recognize
the difficulties we confront in discerning what moral requirements might
be in particular cases. And this should make us particularly hesitant about
using force to implement our moral convictions by interfering with oth-
ers’ autonomy.

(#v) More generally, flourishing is a matter of reasonable choice.
Fulfillment doesn’t happen to as we sit passively and wait for it; fulfill-
ment happens in and through our choices. Indeed, the point of morality
“is to constitute oneself” through one’s choices.® Since limits on auton-
omy compromise people’s abilities to make reasonable choices, such lim-
its unavoidably interfere with their capacity to flourish—certainly with
their capacity to nurture and exhibit practical reasonableness, and likely
also, as I emphasize in Part I, to participate in a variety of other aspects
of well-being. Such limits in general will often be difficult to square with
the Principle of Fairness. And any forcible attack on practical reasonable-
ness will be ruled out completely by the Principle of Respect.

(v) In addition, because restraints on their autonomy mean that
“[t]heir lives are of necessity constituted otherwise than they wish,” then,
to the extent that these restraints obtain, “they are alienated from their
very selves.” Autonomy ensures that “the selves which ... [people] con-
stitute in action are the selves in whom they find their own fulfillment.””

4 See JoserH Raz, THE MoRrALITY OF FREEDOM 353-55, 385-89 (1986).
5 Cf. Grisez & BOYLE, supra note 2, at 456.

6 Id. at 455.

7Id. at 455.
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Of course, the imposition of limits on autonomous action may in particu-
lar cases be unavoidable, but their deleterious effect on flourishing pro-
vides a crucial reason to minimize them.®

(vi) A further reason to respect others’ autonomy is that they charac-
teristically know themselves and their circumstances much better than do
the authority figures who might presume to interfere with the fulfillment
of their preferences. This lack of on-the-ground knowledge makes inept
meddling and the occurrence of destructive consequences troublingly
likely. It also means that not only people’s unique opportunities and cir-
cumstances but also their unique opportunities to give to others will be
ignored or undervalued.

(vid) Empowering authorities or others to interfere with people’s
autonomy might also not go well because of the temptation of those
who interfere to pursue their own interests or agendas rather than the
well-being of those with whose autonomy they’re interfering, or to seek
to impose their own limited conceptions of flourishing on others.

(vidd) Particular people matter not because they are the building blocks
of society, understood as distinct from all those who participate in it,
but because they are society, which has no consciousness or capacity for
agency apart from them. To be concerned with value is to be concerned
with actual, acting agents: Value is realized and experienced precisely by
actually existing persons. It is their welfare as the particular persons they
are that is morally significant. Thus, “the common good s the good of
individuals, living together and depending upon one another in ways
that favour the well being of each.”®

(ix) Respecting autonomy acknowledges people as creative, with the
capacity to flourish and to contribute to social interactions in distinctive
ways. It treats others as genuinely existing others, as others not simply
assimilable to one’s own plans and expectations, as having lives that are
actually their own. It gives them the space to relish and define their indi-
viduality. And of course this has implications for expressive freedom.

(x) Because autonomy is not a basic aspect of well-being, even deliber-
ate interference with someone’s autonomy does not violate the Principle
of Respect. But the Principle of Respect prohibits purposeful or instru-
mental injury to people’s bodies. In turn, the Principle of Fairness limits

8 See id. at 455.

9JonN Finnis, NaTuraL Law AND NaTUuraL RigaTs 305 (1980).
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unintentional injury to people’s bodies and purposeful, instrumental, or
unintentional interference with their justly acquired possessions. Thus,
these principles seriously constrain attacks on others” autonomy.

Thus, the Principle of Respect and the Principle of Fairness provide
multiple, mutually reinforcing reasons to avoid using force or social pres-
sure to interfere with people’s autonomy. And this means, in turn, that
there will be multiple reasons to avoid interfering with their participation
in the ecosystem of expression. This will certainly be true when autono-
mous choice serves simply to select one kind of flourishing over another.
But it will also obtain even when it appears that someone’s participation
in the expressive ecosystem might be harmful to her or to someone else.

(7) Generally, of course, an expressive act won’t constitute, cause,
or effect a legally cognizable injury and therefore won’t merit a forci-
ble response. (7z) Respect for the freedom to make up one’s own mind,
recognition of the potential ignorance of putative decision makers, and
awareness of the potentially bad motives of such decision makers should
encourage doubts about decision makers’ judgments regarding the
harmfulness of any given expressive act. And this should, in turn, occa-
sion hesitation and doubt regarding the permissibility possible inter-
ference with someone’s autonomous participation in the expressive
ecosystem. (77) Even apart from this sort of hesitation and doubt, regard
for autonomy might make, or help to make, it inappropriate to exert
social pressure in response to or in anticipation of an expressive act that
might constitute, cause, or effect an injury that is not legally cogniza-
ble. It seems especially likely that this will be the case when the supposed
injuries are, or are likely to be, undergone primarily or exclusively by
those willingly affected by the expressive act. Someone might reasonably
prefer a generally applicable rule that precluded interference with auton-
omous choice, despite the injury, in such a case to one that permitted
prevention or minimization of the injury while also licensing interference
with autonomous choice.

III. FrREE EXPRESSION AND FLOURISHING

We would have good reason to respect autonomy in the sphere of
expression just because we have good reason to respect autonomy gener-
ally. But autonomy in this sphere is a/so important because it allows peo-
ple to participate in multiple aspects of well-being by creating, sharing,
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consuming, and evaluating instances of expression.!? We thus have both
further reasons to safeguard the ecosystem—respect for autonomy and
regard for the goods in which we can participate because of its opera-
tion—and a further reason to value autonomy: It allows each person to
contribute to maintaining the ecosystem, which benefits us in multiple
ways.

Autonomous persons create expressive content. In so doing, they
exercise their own creative powers and enjoy both the process of creat-
ing and the content—as a matter of knowledge or aesthetic experience
or imaginative immersion—they have created. They deepen their capaci-
ties for practical reasonableness as they decide what to create. They can
acquire speculative knowledge in and through the creation of the con-
tents to which their work gives expression (as when they write journalis-
tic books or articles). Generating expressive content can be a kind of play
or skillful performance. Cooperating with others in creating expressive
content can build friendship. Interfering with their autonomous creation
of expressive content is thus an attack on their precious capacity for inde-
pendent decision making and on the various goods the creative process
yields. It denies them opportunities to hone their creative skills and to
exercise judgment, and so to acquire good judgment, regarding the crea-
tion of expressive content.

Autonomous agents share expressive content. In so doing, they pro-
vide content for others to consume while also inspiring the creation of
further content. They build friendships and other social connections
rooted in shared appreciation for this content. And they build particu-
larly rich connections when what they share is content that they them-
selves have created: In this case, in an important sense, they share
themselyes. They can acquire speculative knowledge in virtue of the
responses elicited by their expressive acts. Sharing themselves with oth-
ers through the activity of sharing expressive content can build friend-
ship and other kinds of social connection. They can enjoy the knowledge
or participate in the aesthetic experiences or opportunity for imaginative
immersion their acts of sharing make possible. They can, as in prayer,
seek harmony with reality through expressive activity. And when, say, not
expressing oneself might seem to be an act of self-denial or self-rejection,
expressive activity can effect self-integration and inner peace. Interfering

G Grorce, supra note 3, at 192-208 (linking freedom of expression with
flourishing).
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with their sharing of expressive content means, therefore, undermining
their autonomy as well as their opportunities to develop autonomous
judgment and to engage in self-disclosure and connection. In addition,
the process of formulating and sharing content, whatever it is, with others
matters quite apart from the specific features of the shared content, inso-
far as it enables people to develop cognitively and emotionally.!!

It is crucial to acknowledge freedom of “conscience and belief,” the
freedom to make up one’s own mind.!? But if we acknowledge his, then
it makes particular sense to acknowledge that freedom “of communica-
tion about matters of conscience and belief is equally vital.”!3 This is true
both because shared communication about these matters plays an essen-
tial role in maintaining communities of belief and because beliefs are
transmitted and assessed in this way.'* But autonomy with respect to this
kind of communication must involve autonomy with respect to a wide
range of other sorts of communication. (7) Not only explicit commu-
nication regarding matters of belief but also many other kinds of com-
munication are relevant to shaping worldviews and uniting people into
communities of shared belief. (77) Discretion vested in politicians to treat
other kinds of communication differently from communication regard-
ing matters of conscience and belief is likely to be used to suppress com-
munications related to matters of conscience and belief of which they
don’t approve.

Autonomous persons consume expressive content. In so doing, they
enjoy the intellectual or aesthetic or immersive aspects of what is com-
municated. Speculative knowledge, aesthetic experience, and imaginative
immersion are of course worth pursuing for the intrinsic contribution
each makes to flourishing, and they can also be occasions for participa-
tion in other goods, such as sensory pleasure. Being the consumer of
a particular kind of expressive content identifies one as a person with a
particular way of being, a person telling a particular kind of story with
her own life. Sharing consumption with others can help to define identi-
ties; it is also one of the most crucial acts uniting friends. Consumers of

11 See SEANA VALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE LAW
90-91 (2014).

12The freedom to make up one’s mind plays a crucial role in Seana Shiffrin’s powerful
defense of (many kinds of) free expression; see id. at 79-115.

13 Grisez & BOYLE, supra note 2, at 456.

14 Jd. Grisez and Boyle focus on the first reason.
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expressive content can use it to help them hone their capacities for prac-
tical reasoning through dramatic rehearsal. Receiving a communication
can serve as a move in an instance of play. It can enhance one’s capacity
for skillful performance. The insight that comes from encountering an
expressive act can lead the recipient toward harmony with reality and can
provide guidance toward self-integration and inner peace.

Interfering with consumers’ autonomous consumption of expressive
content deprives them of the goods offered by the content as well as of
the goods involved in consuming it in tandem with others and identify-
ing themselves as its consumers. In addition, it treats them as if they lack
the capacity to evaluate the content of what they consume—and substi-
tutes the judgment of others for their own. But that capacity is crucial
to responsible personhood, and it does not disappear simply because it
is suppressed or ignored. As Liesl Schillinger observes, “You can shun
obscene books if you like, but you can’t scrub erotic fantasies from the
mind’s hard drive.” Rather, Schillinger emphasizes, “[t]he choice of
dreaming about them, acting upon them, repressing them, or reading
them is yours, to be made at your own risk, and at your own pleasure.”!®

Indeed, interfering with people’s consumption of expressive content
actually undermines their capacity for autonomous judgment. It deprives
them of opportunities to sharpen their skills as assessors of expressive
contents. And it encourages them to rely on others to do this for them.
In so doing, of course, it also encourages them to trust others, typically
authority figures, to make decisions for them more generally and so to
cede responsibility for their own lives.

Creating, producing, distributing, and consuming in the market
can serve as perhaps surprising instances of expression.!® An act can be
expressive even if it is also commercial. The commercial dissemination of
expressive content is still expressive. Expressing the desire to engage in a
commercial transaction is still expressive. The choice to consume expres-
sive content provided commercially—a television program offered on a
subscription-based cable network, a painting or a print—realizes the ben-
efits of expression even if money changes hands.

15Liesl Schillinger, Bookends: Why Read Books Considered Obscene?, New YORK TIMES, Sep.
22, 2015, available ar https://www.anytimes.com,/2015,/09 /27 /books/review /why-
read-books-considered-obscene.html (last viewed Sep. 13, 2017).

16Cf Joun Tomasi, FREE MARKET FaIrness 88, 93-95, 98, 246 (2012). 1 gratefully
acknowledge Tomasi’s inspiration for what I say at multiple points in this chapter.
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IV. ConcLrusion

Expressive activity #nvolves direct participation in various aspects of
well-being and also facilitates such participation, for both communica-
tors and recipients. Interfering with autonomy by impeding expressive
activity is objectionable both because there is good independent reason
to avoid interfering with people’s autonomy and because interfering
with it n this case will impede participation in these dimensions of wel-
fare. The Principle of Fairness provides us with general reasons to respect
autonomy and particular reasons to respect the autonomous generation,
sharing, and consumption of expressive content, through which people
flourish in multiple ways. This principle also provides reasons to value
expressive freedom because of the multiple instrumental benefits it con-
fers. I explore these reasons in Chapter 6.
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CHAPTER 6

The Instrumental Value of Expression

Respecting expressive activity enables the expressive ecosystem to generate a
range of benefits velated to knowledge, practical veasoning, aesthetic expe-
rience, and other aspects of flourishing, as well as to institutional account-
ability, the discovery of valuable forms of life, and the effective functioning
of markets.

I. INTRODUCTION

The fact that interfering with expressive activity often means interfering
with others’ justly acquired possessions means that, if we have reason to
respect robust possessory rights, we have reason to avoid interfering with
expressive activity. The activity of expression directly yields a variety of
goods for both the communicator and the recipient. But these aren’t the
only reasons to favor, promote, and protect the ecology of expression.
The ecology of free expression yields a number of extrinsic benefits.!
(7) It facilitates the acquisition of knowledge that is valuable for its own
sake. (7z) It enables us to sharpen our capacity for practical reasoning.

I Broadly instrumental arguments have provided the most familiar justifications for free-
dom of expression. The two most familiar and influential are JoHN MILTON, AREOPAGITICA
(1644) and JounN Stuart MiLL, ON LiserTy (1859). I gratefully acknowledge their ongo-
ing significance. Cf. ROBERT P. GEORGE, MAKING MEN MoraL: CiviL LIBERTIES AND
PusLic Morarrry 192-208 (1993) (exploring links between freedom of expression and
flourishing).

© The Author(s) 2018 67
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(#22) It facilitates our direct participation in the other basic aspects of
well-being. (7v) It fosters accountability for political and other institu-
tional actors and so facilitates our participation in the other aspects of
well-being by maintaining a framework within which we can do so. (»)
It facilitates discovery of appealing art forms. (vz) It fosters the effective
functioning of markets in general and so, again, facilitates our participa-
tion in the other aspects of well-being, while also facilitating the trans-
mission of information relevant to specific markets. (vzi) It facilitates
choices among alternate ways of life.

II. How ExPRrESSION YIELDS INSTRUMENTAL BENEFITS

It yields these distinct benefits because it is an effective means of both,
on the one hand, disseminating and, on the other, sifting and winnowing
what at the most general level we might label proposals.

A. Sifting and Winnowing

The instrumental value of expressive freedom is hardly limited to the
extension of speculative knowledge. But begin there, with a simple
example: I make a factual claim in a public medium; others instinctively
disagree, and some challenge me; there’s an ongoing exchange, with
the various contributors advancing arguments for their respective views.
In this case, it may be that neither I nor my most vociferous interloc-
utors have changed their minds; it’s possible that we’re too emotion-
ally invested in our positions for the nonce. But our exchanges haven’t
been conducted primarily for our own benefit. Rather, these exchanges
have served to provide those who have been, as it were, listening in on
our conversation with access to the best available cases for our posi-
tions. By conducting our argument in public, showcasing our own
arguments, we enable the members of the public at large to make up
their own minds.

While this example concerns rational discussion, the process of win-
nowing and sifting need not occur by means of rational deliberation; it
will sometimes, and sometimes reasonably, take place by means of intui-
tion or emotional reaction. What matters is that proposals are on offer
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and that we are able to assess them. And of course the proposals them-
selves may be intellectual, but they need not be.?

Whatever the nature of the proposals and the sifting mechanism, what
is, in effect, a Darwinian process serves to filter good proposals from
bad ones (with “good” and “bad” understood, of course, contextu-
ally—moral and aesthetic goodness aren’t the same thing). Over time,
some ideas survive because they meet the challenges with which they
are confronted. There is no official body of judges reviewing compet-
ing positions. But members of the relevant population can assess varying
alternatives. And, over time, the positions that prove the most persua-
sive and plausible survive and thrive, as information consumers benefit
from the public scrutiny to which alternatives are subjected. In a classic
articulation of this view, with a particular focus on truth, Oliver Wendell
Holmes underscored the importance of “free trade in ideas,” emphasiz-
ing “that the best test of truth is the power of the thought to get itself
accepted in the competition of the market.”3

The sifting and evaluating of proposals can take place by means of the
kind of institutionalized review that happens within the context of vari-
ous academic disciplines—as books and articles and proposals for confer-
ence presentations are peer-reviewed and publications and presentations
are critiqued in other publications and presentations. (In this context,
as in others, the relevant set of practices can yield knowledge even if, as
is often the case, truth is not necessarily the exclusive or primary focus
of the individual participants in these practices.*) But it can also happen
informally, as all those who read or listen to particular proposals attend
to them, note criticisms, and choose to adopt, modify, or reject the

2 Cf. ALaN HaworTH, Freg SPEECH 3-32 (1998) (suggesting that Mill’s understanding of
free speech focuses on the kind of freedom needed in “the seminar room,” in which zdeas
are sifted in the course of intellectunl exchange).

3Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). For an
extended discussion of the background to and aftermath of Holmes’s opinion, see THOMAS
Heary, THE GreaT Dissent: How OLIVER WENDELL Hormes CHANGED His MIND—AND
CHANGED THE HiIsTORY OF FREE SPEECH IN AMERICA (2013). Thanks to Alexander Lian for
focusing my attention on this book.

4Cf. Deter Railton, Scientific Objectivity and the Aims of Belief, in BELIEVING AND
ACCEPTING 179, 191-202 (Pascal Engel ed., 2000).
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proposals. Thus, the instrumental justification for freedom of expression
does not depend on the assumption that just any instance of expressive
activity contributes to, for instance, the discovery of truth, but that the
untrammeled operation of expressive ecosystem as a whole does so con-
sistently and reliably on an ongoing basis.’

B. Authority and Rationality

This sort of intellectual ecosystem doesn’t depend on any one person’s
being an unchallenged authority. Indeed, it’s premised on the assump-
tion that no merits status as this kind of authority. The instrumental jus-
tification for maintaining this ecosystem isn’t skeptical: It doesn’t rely on
the assumption that no idea is better than any other or that no one can
know the truth. Rather, it is precisely because truth is achievable, because
truth matters, that it makes no sense to give some group of would-be
authorities the right to assess truth-claims on everyone’s behalf. Giving
everyone the chance to make up her own mind is, of course, a matter
of respect for her rationality and autonomy, as I argued in Chapter 5.
But that’s not the focus of the instrumental argument for freedom of
expression. That argument holds, instead, that harnessing “the wisdom
of crowds” is the best way to ensure that everyone has the best chance of
learning the truth.

It hardly needs to be noted that the instrumental argument doesn’t
assume that everyone is perfectly rational, that everyone is immune to the
temptation to engage in motivated cognition, and that no one wants to
deceive others. Individual actors and groups of actors can and, indeed,
surely do communicate and assess the communicative activities of oth-
ers, in ways unlikely to lead to truth. But that’s precisely the point of
the instrumental argument. Knowing the truth is an important aspect of
everyone’s well-being, and most people recognize it as such. Even though
in some instances—in search, say, of peace of mind or of one sort of vali-
dation or another—people may want to believe propositions that are,
in fact, false, they don’t (at least ordinarily) want to believe them wunder

5This claim is similar to, but arguably different from, the notion that Mill’s defense of
the freedom of expression is an accurate “tendency claim” which might be summarized as:
“An increase in the rate of participation in seminar group type activities causes an increase
in the supply of truth.” HawoRrTH, supra note 2, at 67, 66.


http://dx.doi.org/10.1007/978-3-319-75271-6_5

6 THE INSTRUMENTAL VALUE OF EXPRESSION 71

that description. What even those who surrender to the urge to engage in
motivated cognition want is for it to be the case that the propositions they
want to be true really arve true. Truth matters.

People are thus inclined in most cases to sift the claims made by
others. And those who seek to hide in various ways from the truth will
frequently be challenged by those with opposing views. Over time,
observers will have better access than they otherwise would have had
to accurate information. They’re better equipped to make up their own
minds.

I1I. KNOWLEDGE FOR THE SAKE OF KNOWLEDGE

This sifting and winnowing process matters for multiple reasons. It
matters, first and foremost, because knowledge, knowledge for its own
sake, is a basic aspect of human well-being. If we want to learn about
the Chinese textile industry in the seventeenth century or the mating
habits of the lemur or the meaning and importance of Iris Murdoch’s
The Book and the Brotherbood or the merits and demerits of panpsychism
as an account of the relationship between mind and body, we are most
likely to gain more accurate understanding because alternative answers
to questions about these topics have been floated and vetted. And this
would be a substantial reason on its own to encourage the free flow of
ideas. We have reason to value speculative knowledge. The free exchange
of ideas will make it more likely that we will gain such knowledge. Each
of us has reason to embrace a scheme of rules and norms that would
make this possible for herself and so, to be fair, to embrace such a
scheme that would yield the same benefits for others.

Recognizing the value of this aspect of the expressive ecosystem does
not depend on any judgment regarding the likelihood of that ecosystem
to help us apprehend especially significant truths. Knowledge as such
is worth pursuing, but the various instances of knowledge are incommen-
surable in value. They matter for those who seek them, and it is perfectly
reasonable for all of us, prizing the different truths we seek, to welcome
the operation of the social ecosystem that helps to make them available
to us.%

%Thanks to Seana Shiffrin for highlighting the nced to address this point; see SEANA
VALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE Law 84 (2014).
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A. Fairness and Knowledge

Some people, of course, don’t want some knowledge to be available.
They believe that others aren’t ready to know the truth about various
matters. And so they may not want the ecology of expression to operate.
But notice that, in the vast majority of cases, those who take this posi-
tion don’t want others to gain knowledge about one thing or another.
They deny others the opportunity to access and evaluate truth-claims.
But if they themselves want access to those truth-claims, they act arbi-
trarily by denying others access to them. They treat themselves as enti-
tled to opportunities they seek to keep others from having. If they
already know about the truth-claims to which they want to deny oth-
ers access, they evidently believe it is safe to be aware of these claims. If
they do not, they are evidently willing to take the unreasonable risk of
suppressing information with which they aren’t directly acquainted and
about which they thus aren’t entitled to form settled judgments. They
might, of course, maintain that it was safe for them to know things it
wasn’t safe for others to know. But such a view seems both objection-
ably paternalistic and unreasonable, since adopting it means ruling out
opportunities for contestable claims to be evaluated by the expressive
ecosystem. By limiting public access to these claims, those who seek
to suppress discussion make it less likely that good judgments will be
formed regarding these claims in the more limited contexts in which
people do become aware of them. By arbitrarily preferring them-
selves to others—they likely know, or believe they know, the truth and
judge themselves capable of handling it—they act unreasonably. And
by seeking, in effect, to manipulate others by denying them access to
the truth or by distorting the truth, or to facilitate their manipulation,
the would-be guardians again act unfairly, treating others as rightly
subordinate to themselves.

B. Fairness and Protection Against Untruth

The same kinds of fairness considerations will at least ordinarily rule out
a related sort of justification for opposition to freedom of expression.
Here the thought will be, not that people are unready for the truth, but
rather that the ecology of expression will make it possible for some peo-
ple either (7) to raise serious doubts in the minds of others about impor-
tant true beliefs o7 (#7) to actively propagate falsehoods.
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It is important that we be able to trust, to rely on, each other. And
social norms conduce to flourishing when they encourage us to commu-
nicate truthfully, and so in a manner that makes trust possible. We should
certainly favor social norms fostering truthful communication. But what
lies behind these worries understood as objections to free expression is the
thought that we should trust the would-be guardians to protect us from
this sort of deception. And there are at least two difficulties with this
assumption.

The first is that there is no reason to suppose that those likely to be
tasked with (purportedly) protecting us against deception are themselves
in possession of the truth. One general reason to favor the ecology of
free expression is that we doubt that there is likely to be any high positive
correlation between being in a position of power and having access to
the truth. If we thought those with power were especially likely to have
access to the truth, we would have little reason to want them to protect
us from lies rather than from a// falschoods. If we don’t think this, as I
think we shouldn’t, and so don’t view them as especially adept at acquir-
ing and sharing true beliefs, then we have little reason to do so where
protecting the rest of us from deception, in particular, is concerned.

Even if we imagined that the would-be guardians of truth were espe-
cially well equipped for the task of securing us against lies, there is little
reason to expect that, as a general matter, they might want primarily to
do so. This is particularly likely to be the case where the most contro-
versial claims are concerned. Here, there will often be substantial pub-
lic pressure to suppress unpopular views, and politicians are not unlikely
to respond to public pressure. And politicians’ personal interests not just
in popularity, influence, and reelection but in all sorts of other things as
well may be affected by contested claims. If they are treated as having
the authority to suppress expressive activity “in the interests of truth,”
they can be expected not infrequently to suppress views they happen
not to like for reasons relatively unrelated to truth. Notably, they might
suppress views that seemed to them likely to prove destabilizing. But of
course destabilization might well be intensely important. Indeed, desta-
bilizing the positions of politicians might prove quite valuable to ordi-
nary people.

One might imagine a tighter limitation here: Perhaps there might be
legal limits, not on the expression of ideas judged to be false, but only
on the expression of ideas believed to be false by those expressing them:
Purposeful deception might be ruled out. This sort of arrangement
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would pose fewer risks than ones that allowed state actors to interfere
with expressive activity simply because they believed it involves false-
hood or might prove dangerous. But it’s still likely to be attended with
serious risks. (Z) Some purposefully deceptive expressive conduct would
not likely be injurious to anyone’s body or justly acquired possessions.
If there are good reasons to cabin legal liability so that it does not
attach to conduct that is not injurious in this way, there will be reasons
not to support liability for expressive conduct, in particular, that is not.
(#7) Bad-faith allegations of purposeful deception can be used to harass
those expressing disfavored content, and the risk of dealing with the legal
consequences of good-faith and bad-faith allegations alike will tend to
inhibit the expression of this sort of content. (7zZ) The accuracy of allega-
tions regarding purposeful deception will be difficult to demonstrate, so
that it’s not clear how effective legal liability would be in actually inhibit-
ing genuine deception, even though it obviously would be effective in
reducing controversial expression. (7») While purposeful deception is
always or almost always morally wrong, and while purposeful deception
may inflict special injuries on personal relationships, the primary injury
effected by deception, whether purposeful or entirely innocent, is the
propagation of falsehoods. And falsehoods can be sifted by the expressive
ecosystem whether they are purposeful or not. There is no need for spe-
cial deception-preventive powers to be exercised by state actors.

Politicians are obviously not the only people inclined to want to
suppress information for various reasons, nor are they the only people
lacking omniscience. But they are especially likely to abuse power to
suppress or limit access to particular expressive acts. And while non-
forcible attempts by non-state actors to do this may have troubling
consequences, the reach of state power makes it more likely that sup-
pressive efforts by politicians will be effective at stifling or reshaping the
exchange of thoughts, images, attitudes, and so forth within the expres-
sive ecosystem.

IV. KNOWLEDGE AND FLOURISHING

While knowledge is important for its own sake, it also matters for other
reasons. And so, therefore, does the maintenance of an ecosystem capa-
ble of facilitating our grasp of knowledge.

We flourish along multiple dimensions. And knowledge furthers
our fulfillment in each. We benefit from knowledge directly about the
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contours of each aspect of well-being: knowledge about the sorts of
aesthetic responses that might be appropriate to various sort of phenom-
ena; knowledge about what adept play looks like in a given context—the
techniques most effective for achieving victory under given conditions
in a game of chess or lacrosse; knowledge about the sorts of treatments
likely to lead to healing from this or that illness; and so forth. In every
instance, we can come to understand a given aspect of well-being more
fully, to plumb its depths more extensively. And we also benefit from
knowledge about the context within which we pursue each aspect of
well-being: knowledge about the chemical substances that might inhibit
our ability to engage in practical reasoning; knowledge about the cus-
toms by which people in a new friend’s culture recognize and celebrate
close relationships; and knowledge of physiological processes underly-
ing erotic pleasure. Knowledge of each of these things will be inberently
valuable as a matter of speculative knowledge. But, in addition, knowl-
edge of each will make it easier for us to participate in other aspects of
well-being more effectively. We all have reason to value opportunities to
participate in the various aspects of well-being, for ourselves and others,
and so to support the existence and operation of the ecosystem of free
expression.

The ecosystem of expression filters controversial claims. But it also
simply enhances access to uncontroversial information. Refusing to
impede expressive freedom means both that contested claims can be
tested and that ordinarily useful information can be made more readily
available. Given that people would like to make such information avail-
able and that making it available would be relatively easy absent legal
impediments, eliminating legal barriers means that such information will
be more likely to be accessible. Its accessibility also means that it can
more effectively be assessed by the expressive ecosystem.

Systems of prior restraint would obviously impede the transmission
even of ordinary, uncontroversial information—since of course no cen-
soring authority could know in advance that some sorts of information
were uncontroversial, and would therefore need to review even putatively
harmless expressive acts and might be expected to inhibit some access
to the information conveyed by such acts. And schemes imposing lia-
bility for the content of expressive acts could have chilling effects even
on the transmission of this sort of information, since one could not be
sure in advance whether a seemingly harmless expressive act would fall
foul of some regulation related to its content. The simplest way to avoid
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these risks would be the embrace of a simple rule precluding the impo-
sition of ex ante or ex post content-based restraints on expressive activity.
Of course, more targeted rules might have the desired effect; I do not
mean to suggest that considerations related to the most mundane kinds
of expressive activity can on their own support protections for the most
controversial varieties. But the value of mundane expression and the risks
even to this kind of expression posed by content-based legal limits on
expression provide at least limited further support for the untrammeled
operation of the ecology of expression.

V. EXPRESSION AND PRACTICAL REASONING

The expressive ecosystem can sift knowledge-claims. It can also help
people develop the capacity for practical reasoning by providing oppor-
tunities for them to engage in imaginative rehearsal. By confronting
them with particular, potentially challenging situations, instances of
both artistic and journalistic expression can make it easier for them to
think through and prepare for various kinds of choices, including poten-
tially difficult ones, before they actually need to make such choices. The
knowledge and capacity for practical reasoning promoted by the expres-
sive ecosystem in turn have positive consequences for our participation in
the other aspects of welfare. These do so by:

e increasing understanding of scientific principles and health-building
techniques and—Dby both promoting research and improving the
operations of markets—enhancing access to medicines, dietary sup-
plements, and nutritional data that can enable us to achieve bodily
well-being and enrich and prolong life, and offering preparation for
tough choices related to life and health;

e broadening awareness of techniques of and opportunities for play
and of potential fellow players and, for varieties of play that ben-
efit from audiences, making potential audience members aware of
instances of play; helping relevant decision makers become aware
of those particularly adept at various sorts of play; facilitating the
operation of markets that create and attract appropriate atten-
tion to instances of play and opportunities for the development of
capacities for play; sharing instances of play with interested specta-
tors through electronic media; offering opportunities for dramatic
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rehearsal that equips people to make reasonable choices with respect
to play before they’re actually required to make these choices;
recording and acknowledging key instances of skillful performance
and connecting practitioners with both clients and spectators;
aggregating and evaluating various performance techniques; imag-
inatively preparing people in advance to exercise practical wisdom
as they seek to engage in skillful performance; creating institutions
that foster the development of performance skills;

making potential friends aware of each other and of relevant topics
for shared conversation and of occasions for shared activity; help-
ing people learn more effective ways of engaging in various sorts
of friendship; fostering market transactions that create environments
conducive to the development, expression, and enhancement of
friendship; giving people opportunities to prepare imaginatively for
potentially challenging choices related to friendship;

sifting ideas related to the character of reality and to the quest for
meaning, as well as to practices relevant to intentional engagement
with reality in the widest sense; enabling the operation of institu-
tions and communities devoted to understanding and fostering apt
engagement with reality in the widest sense; providing opportuni-
ties for dramatic rehearsal capable of aiding people in making these
choices when they actually confront the relevant possibilities; fos-
tering the operation of markets that disseminate insights related to
meaning and harmony with reality;

identifying techniques for effecting gustatory, erotic, and other vari-
eties of sensory pleasure and people who might join with one in
bringing about these varieties of pleasure or appreciate one’s efforts
in one way or another; supporting market and non-market institu-
tions and practices likely to help promote experiences of these sorts
of pleasure; providing advance preparation for people to exercise
practical rationality with respect to these goods;

disseminating and assessing ideas related to practices intended to
foster self-integration and inner peace (including the development
of the skills required to achieve inner peace by choosing well—
embracing the good of practical reasonableness—in potentially chal-
lenging situations) and enabling the development of market and
non-market institutions assisting in the realization of these goods;
equipping people to make practical choices related these goods; and
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e critiquing various claims relevant to the promotion of aesthetic
experience and imaginative immersion, including ones in art and
media criticism and art and media history, and enabling people to
develop the skills needed to make practical choices with respect to
aesthetic experience and imaginative immersion; promoting the
effective operation of markets disseminating these goods.

In addition, simple respect for people’s capacity to engage in practical
reasoning with respect to various expressive contents #tself promotes the
development of this capacity. (z) When people are treated as capable of
making decisions, they will be more likely trust themselves and so to be
willing to make decisions, to take risks, to experiment. (7Z) When they do
this, when they practice, they will learn more effectively to exercise their
capacity for rational decision making.

V1. EXPRESSION AND ACCOUNTABILITY

The dissemination and cooperative evaluation of truth-claims help
us to understand and participate more successfully in various dimen-
sions of welfare. These activities also further the maintenance of frame-
works within which we can do so. For instance, it helps to ensure that
civic institutions and, in the context of a state, politicians are subjected
to extensive scrutiny. Sunlight makes for better behavior. This is true
because politicians and other actors in civic institutions may simply lack
relevant information. Confronting them with this information may
thus enable them to act more effectively on the basis of good inten-
tions. But it is also true that these actors may well zot have good inten-
tions (indeed, there is every reason to expect that they frequently do
not).” The threat of exposure and resulting embarrassment and perhaps
removal from office can help to prevent bad behavior, and actual expo-
sure can lead to corrections in behavior and the replacement of poorly
performing functionaries.

It should be clear why widespread public discussion of and debate
regarding the affairs of politicians and other state actors would tend to
render those actors more accountable, and so better behaved, and why,
in turn, members of the public would have good reason to want this

7 See Chapter 4, supra.
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sort of accountability to obtain. Of course, there will be individuals who
benefit from special, state-secured privileges who might not want their
unique opportunities given public attention, but most people won’t be
the recipients of such privileges and will have every reason to want to
know what those who claim to serve them are up to. And even those
with special privileges will recognize that, while their cozy deals with
political cronies risk exposure under a regime of free expression, a change
in regimes might make them outsiders, and so very much interested in
the accountability of politicians and other putative public servants.

The value of rendering politicians accountable might seem to be
served primarily by protecting expression related specifically to the eval-
uation of politicians. But the difficulty is that there’s no straightforward
way of delimiting expression fostering accountability by putative public
servants from other sorts of expression. A narrow delimitation of such
expression seems likely to miss some sorts of expression actually rele-
vant to ensuring politicians’ accountability, and, given the importance
of keeping politicians in check, an over- rather than an under-inclusive
understanding of this sort of expression seems quite helpful. In addition,
standards defining the sort of expression to be protected as a means of
holding politicians accountable would not be formulated by detached
rational calculators seeking the public interest. These standards would be
formulated by politicians themselves, who could be counted on to try to
reduce the risk of their being held accountable. In addition, these stand-
ards, once in place, would be applied by state actors—perhaps politicians,
perhaps functionaries ultimately accountable to politicians. And they
could be expected to apply the standards, therefore, in a way designed
to protect at least their political allies and perhaps the class of politicians
more generally. The need for the ecosystem of expression to do its job by
fostering politicians’ accountability, therefore, is a reason to extend the
legal protection of expressive freedom quite broadly.

Free expression also fosters accountability for various actors outside
the legal system. For instance, it can intentionally or unintentionally
highlight instances of morally dubious conduct on the part of businesses.
This sort of conduct might include theft, fraud, collusion with abusive
political authorities, and deceptive contract violations. In addition, of
course, conduct that ought to be legally permissible may nonetheless
frequently be thoroughly objectionable, and expressive activity can high-
light this sort of conduct, too. Calling attention to these sorts of pri-
vate misconduct can lead to lawsuits, decisions by shareholders to replace
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managers, and public boycotts. Again, each of us will likely benefit in
particular cases from accountability for this kind of bad behavior, so we
all have reason to favor general rules protecting expressive activity that
fosters this kind of accountability.

VII. EXPRESSION AND AESTHETIC EXPERIENCE

As I noted in the previous chapter, the expressive ecosystem can directly
serve the good of aesthetic experience because expressive activity val-
uable for its aesthetic content is one instance of the kind of expressive
activity that forms the core of the ecosystem. But the ecosystem can also
make possible the vetting of works and schools of art, the determination
of their merits, and the identification of their appeal. Where the ecosys-
tem of expression may tend to marginalize or even eliminate false beliefs
and poor reasoning, however, it need to in anyway eliminate minority
movements and tendencies in art: People can continue to use freedom of
expression to call others” attention to artistic products without current
wide appeal, and these products can find support in niche markets.

VIII. EXPRESSION AND MARKETS

Expressive activity can also make markets function more effectively.
Public expression can both signal and report on consumer preferences.
It can highlight new production techniques and approaches to organi-
zational design and operation. It can call attention to scientific discover-
ies with commercial value and to political or social changes that present
investment opportunities. In the nature of the case, targeted research
won’t always reveal these sorts of developments. The planned dissemina-
tion of information won’t, couldn’t, provide what’s needed for entrepre-
neurial creativity to go to work, since a key aspect of entrepreneurship is
a kind of creativity for which it’s unavoidably difficult to plan. The only
kind of plan that’s likely to be effective in fostering such creativity is the
plan to ensure that all available information is shared as widely as pos-
sible, with a variety of curation strategies among which entrepreneurs
and others can select. Unconstrained expression will yield a variety of
unexpectedly beneficial results. The direct and indirect results will thus
not infrequently include the enhancement of consumer welfare through
the provision of a broader range of goods and services, the provision of
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goods and services more responsive to consumer preferences, and reduc-
tions in cost to consumers.

And of course the various instrumental functions of the ecosystem of
free expression are interconnected. While sifting truth-claims and facili-
tating markets are distinct processes, among the goods markets produce
are informational goods. Markets facilitate the creation and distribution
of the informational goods which can then be vetted by ecosystem of
expression. Similarly, they facilitate the creation and distribution of the
aesthetic goods the ecosystem of expression can nourish.

To the extent that the wide availability, in unplanned form not filtered
by forcible constraints, of information about an immense array of topics
will generate unanticipated benefits to consumers, each of us is likely to
welcome the effects of this kind of availability in particular cases. Each of
us thus has reason to favor general rules facilitating the free, unplanned
exchange of information.

Of course, free expression will also be useful in contexts in which the
demand for information is more predictable and targeted. While general
rules protecting expression facilitate market discovery, they also can con-
tribute to the operation of particular markets in which information of
particular sorts can be readily identified. There may be less concern about
the need for open-ended rules that permit the wide-ranging dissemina-
tion of information of unpredictable value in these contexts. But efforts
to impede the flow of information in such contexts (as, for instance, by
denying consumers access to information by restricting advertising) can
clearly reduce consumers’ opportunities to realize their preferences. To
the extent that any of us might benefit from the improved operation of
particular existing markets effected by the availability of information spe-
cific to those markets, we will have reason to favor general rules making it
more likely that this information will be disseminated freely.

IX. EXPERIMENTS IN LIVING AS INSTANCES OF EXPRESSION

As Mill famously observed, “experiments in living” foster the growth of
flourishing societies.® Such experiments may fail, and fail miserably, in
specific cases. But the fact that they can take place yields obvious benefits

8 See JoHN STUART MiLL, ON Liserty 103-39 (1859).
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for social life. They put particular options on display and give both the
participants and those who observe or become aware of the opportu-
nities to determine whether they should, in one way or another, emu-
late the experimenters. Experimentation obviously matters as a means
by which particular people can determine how they themselves want to
live over time, what options work well for them. But the expressive func-
tion of the experiments themselves and expressive acts separate from the
experiments that let others know about the experiments enable them to
contribute effectively to social change more broadly. Top-down man-
dates for social change (like Peter the Great’s attempted modernization
of seventeenth-century Russia) can be disruptive, wildly unpopular, and
unresponsive to the actual facts on the ground. Bottom-up change,
driven by the examples offered by individual arrays of (whether or not
coordinated) experimenters, can spread throughout a society as others
observe and reflect on what the experimenters have done.

A striking example: Koinonia Farm, established by the renegade
Baptist preacher, farmer, and theologian Clarence Jordan. Koinonia
Farm modeled racial inclusiveness in segregated Georgia, welcoming par-
ticipants from different ethnic, cultural, and social backgrounds without
distinction. The simple fact that this kind of community existed proved
threatening to segregationists precisely because it demonstrated the clear
possibility that the social boundaries that constituted segregated society
were contingent, that people could live flourishing lives in their absence.
As a result, Jordan’s community was the target of violent attacks. Jordan
and his associates had not been marching. They had not been demand-
ing legislative changes. They had not been engaging in sit-ins or other
sorts of protest. The sheer fact that they enabled others to see what a com-
munaity that did not live by segregationist rules was enough to make them
profoundly threatening. Segregationists clearly knew that this experiment
in living, a practical demonstration of an alternative to the status quo they
favored, had the potential radically to disrupt their way of life.”

Experiments in living need not be planned and coordinated. They
need not be deliberately chosen projects. When the Jazz Babies of the
early twentieth century or the hippies of the 1960s rejected Victorian

9Thanks to Charles Teel, Jr., for alerting me to key details regarding Koinonia Farm.
On Jordan’s life and impact, see, ¢4., TrRacY E. K’MEYER, INTERRACIALISM AND CHRISTIAN
COMMUNITY IN THE PosTwaR SouTH: THE STORY OF KomNonia Farm (1997); FrReDERICK L.
DowNING, CLARENCE JORDAN: A RADICAL PILGRIM IN SCORN OF THE CONSEQUENCES (2017).
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sexual mores, ! they didn’t do so having created intentional communities
designed to revolutionize society. They were simply interested exploring
alternatives to what seemed to them to be irrational and repressive stand-
ards. But as so many of them chose confidently to adhere to new pat-
terns of social life, others, less experimental, not at all identified with the
avant-garde, came to wonder about the merits of the lifestyles they were
observing—and chose to emulate them.!!

An experiment in living, like Koinonia Farm, may be intended as a
laboratory demonstration of the viability of a particular lifestyle. But the
expressive function of an experiment in living need not be deliberate.
It need be no part of the purpose of someone who engages in such an
experiment to share insights with observers. And yet such experiments
can be threatening, and legal force may be used in attempts to suppress
them, precisely because of their expressive function. They may be persua-
sive even if they are not intended to be.

There may, of course, be reasons in virtue of which the conduct
involved in an experiment in living might be genuinely expressive
(whether or not it is intended to be) but also, separately, rightly trigger-
ing legal liability. The conduct itself might constitute or generate a legally
cognizable wrong separate from its expressive content. (Perhaps someone
wants to show others why human sacrifice is appealing by killing some-
one on an altar on her YouTube channel. Here, the conduct embodying
the message is murder, which rightly triggers legal liability whatever its
expressive content.) Or perhaps there is some incidental wrongdoing asso-
ciated with the conduct. (Perhaps those forming an intentional commu-
nity, seeking to display to others the merits of a patriarchal way of life,

10For an evocative depiction of one representative life in the Jazz Age that captures the
liberating and liberated experimental temper of the times, sec NANCY MILFORD, SAVAGE
Beauty: THE Lire oF EpNa ST. VINCENT MiLray (2001). Millay outlived the Jazz Age, of
course, but her work captured the spirit of that era and her own life reflected the tumul-
tuous energies in play in an American culture breaking free of older strictures. The exper-
imentation in which the flappers engaged bore fruit in a variety of ways, doubtless playing
some role in birthing an increased willingness to push the limits of acceptable speech in
the immediately subsequent decades; see, ¢g., HowL oN TriaL: THE BATTLE FOR FREE
ExpressionN (Bill Morgan & Nancy J. Peters eds., 20006).

URick Moody’s The Ice Storm and the Ang Lee film based on the book nicely depict
the migration, not without cost, of ideals of sexual freedom from the counterculture in
the 1960s to the urban upper-middle class in the 1970s; see Rick Mooby, THE IcE STorM
(1994); THE Ice Storm (Good Machine, 1997).
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opt—not as a statement of some sort but simply as a matter of conven-
ience—to squat on land or in a house or apartment justly acquired by
someone else who hasn’t abandoned it. The members of the community
might, not unreasonably, be resented for their promotion of patriarchy,
but they can rightly be excluded from the land or house or apartment zot
because of the expressive content of their actions but because they are
trespassing.) So recognizing the value of experiments in living does not
mean regarding any and all means of experimentation as protected. But
insofar as genuinely peaceful conduct serves, deliberately or not, to share
proposals regarding or insights into alternative ways of being, experiments
in living can perform vital expressive roles.

Experiments in living are powerful. They are among the most effective
drivers of social change—frequently more effective than education, elec-
toral politics, or public protest. We all benefit from the operation of such
experiments, which can serve either to validate existing practices or to
point the way toward new ones. And because we do, we have good rea-
son to embrace rules that preclude their being impeded in virtue of their
expressive significance.

X. CONCLUSION

Safeguards on expressive activity make sense because of the importance
of respecting people’s possessory rights, their autonomous action, and
the flourishing that is effected through such action. But protections for
freedom of expression also matter because of a broad range of positive
consequences that occur when expressive activity occurs without inter-
ference. Expression makes possible the cooperative evaluation of propos-
als of all sorts (a kind of evaluation that does not depend on everyone’s
being equally rational or committed to truth, and that is clearly supe-
rior to the resolution of intellectual disputes by social authorities). It thus
enables us to acquire inherently valuable knowledge and to sharpen our
capacities for practical reasoning, as well as to gain knowledge that, alone
or in tandem with practical reasonableness, facilitates our participation in
other aspects of well-being. Particularly significant is the way in which
the expressive ecosystem fosters accountability for political and institu-
tional actors and the effective functioning of markets—with widespread
benefits to most or all members of the population. Expression also ena-
bles us to sift proposals for aesthetic experiences of multiple varieties.
The expressive activity that fills these valuable roles need not be verbal or
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symbolic. Experiments in living can also serve to expand understanding
and, intentionally or unintentionally, both to count as and to make it eas-
ier for us to evaluate proposals regarding ways of being.

Any attack on the capacity of the expressive ecosystem to evaluate
truth-claims will amount, in effect, to an indirect attack on the partici-
pation in the good of knowledge by those who benefit from the eco-
system’s operation. When an attack is purposeful, it will be ruled out
entirely by the Principle of Respect. And the same will be true of direct
attacks on the various other goods fostered by the expressive ecosys-
tem. But even when their effects are indirect, actions that undermine
people’s participation in knowledge, practical reasoning undertaking
in light of knowledge, and other aspects of well-being will be, at mini-
mum, questionable from the standpoint of the Principle of Fairness. The
more the issue is viewed from an appropriately high level of generality,
the more considerations related to fairness will rule out any interference
with the expressive ecosystem—particularly given the limits of human
knowledge, the need for the perpetual enhancement of understanding
through interchange, the absence of any privileged institutional position
for the evaluation of truth-claims, and the risk of bad behavior on the
part of institutional actors empowered to interfere with the expressive
ecosystem.

The considerations noted in this chapter and its predecessors serve
especially to show why imposing legal liability for expressive activity is
unreasonable. However, they also count more or less strongly as a matter
of ethics against other kinds of restraints on expression, whether imposed
by states or by non-state actors, and they provide reason to think that
these sorts of restraints should be legally impermissible when imposed by
state actors. I examine such restraints in Chapter 7.
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CHAPTER 7

Expression on Government Land,
by Government Workers,
and in Non-Governmental Associations

The wuse of publicly accessible government land, expressive activity by
government workers, and expressive acts within and on behalf of non-
governmental associations all raise distinctive problems, but the principles
already elnborated show how these problems can be satisfuctorily addressed.

I. INTRODUCTION

The state safeguards the expressive ecosystem primarily by avoid-
ing interference with expressive activity. Freedom of expression is safe-
guarded when the state declines to impede people’s expressive uses of
their own bodies and possessions. But the issues related to expressive
freedom arise in other contexts, too. There are questions about the
extent to which the state may rightly limit expressive activity on land
which it claims and which is in principle made available to everyone.
There are questions about the state’s sponsorship of particular ideas,
attitudes, or values. There are questions about the expressive activities
in which government workers, in particular, might engage. And there
are questions regarding the extent to which expressive freedom should
be respected within non-state institutions—business firms, convictional
communities, and universities.!

ISome universities are, of course, state-operated. For the sake of convenience, I treat
both private and state-operated universities at the same time. This makes sense because
the issues both kinds of institutions confront are similar and because, while being
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II. GOVERNMENT LAND

There are good reasons to doubt that states are entitled to claim pos-
sessions. States are illegitimate and dangerous. They seem to be crimi-
nal gangs, and so not to be entitled to respect. They predictably make
problematic use of the land and objects they claim. And they acquire the
land and objects they claim through direct or indirect theft or by unjustly
engrossing unowned land that should be available for homesteading by
ordinary people.?

But suppose I’'m wrong about this. Suppose states serve useful pur-
poses and make legitimate possessory claims. If we operate within the
terms of state-friendly political theory, we will assume that states exist
to protect and otherwise serve those who live in their territory. States
hold land or physical objects for all sorts of reasons. (z) Some of the land
states claim is used primarily for the performance of states’ putative func-
tions. Government offices function like private offices as sites for the
transaction of government business of various sorts and will thus appro-
priately be accessible to members of the public when they are partici-
pants in the relevant kinds of business. (72) Some state land is intended
for the members of the public to use freely, but only for specific pur-
poses. Government roads are intended for movement from one place
to another, and not for, say, picnics. However, people may on occasion
want to use land of this kind in non-standard ways. (7zZ) Some govern-
ment land is intended for general public access. Members of the public
can ordinarily use this sort of land for any peaceful function they choose.

It is often possible for government land in category (7z) to be used
in multiple ways at the same time. People can hold a birthday party in
one corner of a public park, while others conduct a memorial service
in another corner of the park. But sometimes different proposed uses
of public-access government land will conflict. So, for instance, a pub-
lic park may be a very appealing venue for a public demonstration, since
the signs demonstrators hold will be visible and the things they say will
be audible, to those walking or driving past the park. But it will not

state-operated imposes certain constraints on an institution, a state-operated university typi-
cally functions at some remove from state authorities. It does not ordinarily function as an
immediate agency of government.

28ee GARY CHARTIER, ANARCHY AND LEGAL ORDER: LAW AND POLITICS FOR A STATELESS
Sociery 157-241 (2013).
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be practical for two different groups of people to hold demonstrations
at the same time in the park—certainly not in the same place, and fre-
quently not in separate places, except in a very large park.

The state entity that is the putative owner of the park is not entitled to
treat it as a private owner would. A private owner is free to use her pri-
vate park for any peaceful purpose and, in particular, to use it as a site for
any sort of expressive conduct she likes. By contrast, the state entity that
is the putative owner of the park will have good reason to allow access
for a necessarily exclusionary purpose like this in an evenhanded manner.
That is, it will have reason to limit exclusionary uses so that they don’t
preclude ordinary recreational use of the park. And it will have reason to
make the park available for exclusionary uses in ways that don’t discrimi-
nate based directly or indirectly on the likely content of contemplated
expressive activity.?

Within the terms of the statist constitutional game, the state is under-
stood as an agent of the public. But whether this is the case or not, the
state establishes and preserves its title to the park, controls the use of
the park, and maintains the quality of the amenities on offer in the park
using funds gained through taxation and employing the force exerted by
police personnel. The potential for the abuse of force is substantial. In
particular, there is a substantial risk that the state will attempt to skew
debate regarding particular, controversial topics. If there is to be a state,
it needs to function as an effective umpire rather than as a participant in
the game. Its use of force and of the tax funding at its disposal will tend
to distort the marketplace of ideas and interfere with self-disclosure and
connection. And the state acts unfairly when it uses its coercive power
and coercively gained funding to take sides regarding controversial issues.

I1I. GOVERNMENT WORKERS

Government workers (from judges and politicians to clerks and mem-
bers of police forces) play two sorts of roles in relation to the expres-
sive ecosystem. In making decisions about whether to seek to impose

3Similar constraints on the use of genuinely public land would apply in the absence of
the state, too. There is no reason to think that there wouldn’t or couldn’t be such land
without the state; see Roderick T. Long, A Plea for Public Property, in MARKETS NoT
CAPITALISM: INDIVIDUALIST ANARCHISM AGAINST BOSSES, INEQUALITY, CORPORATE POWER, AND
STRUCTURAL PoVERTY 157 (Gary Chartier & Charles W. Johnson eds., 2011).
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legal liability for expressive contents or to sort out disputes about who
is entitled to conduct a public meeting in a government-owned park,
state actors preserve and nourish the ecosystem by remaining uninvolved
when they can—and by being evenhanded when they cannot.

But government workers are not always acting in their official capaci-
ties. And, when they are not, they can be conventional contributors to
the ecosystem of expression. Issues of expressive freedom arise in this
connection in at least two ways.

(7) Sometimes, the question is whether it is appropriate for govern-
ment workers to give public expression convictions about controversial
matters. It seems as if they should avoid doing so in their official capaci-
ties. A judge should not use the platform provided by her position to
deliver a political monologue. Police personnel should not plaster their
official vehicles with bumper stickers attacking the Black Lives Matter
movement. Their official positions are tax-supported and vested directly
or indirectly with coercive power. It is unfair to those who are asked to
fund their activities to expect them to support views that they do not
share. And it is contrary to the principle of official neutrality—which
helps to maintain the expressive ecosystem—to use or threaten to use
coercive state power on one side of a public controversy.

Senior, high-profile government workers, both elected officials and
top-level appointed officials, are arguably always acting in their official
capacities when they are in public. There is no particular space or activ-
ity that qualifies uniquely as a context for official activity where they are
concerned. In their cases, the principle of official neutrality arguably dic-
tates public silence regarding matters of controversy apart from those
regarding which they are required to make official decisions. Expecting
public neutrality on their part does deny the expressive ecosystem access
to their perspectives. But their coercive authority and the fact that those
who might hold opposing views are forced to fund their activities make
such neutrality in this narrow case protective of the expressive ecosystem.
While it would be difficult to prevent biased activity on their part, at
least there is no public threat that their coercive power will be used to
tilt the balance in favor of one side of a controversy. And those who do
not share their views are not forced to provide funding supportive of the
expression of those views.

Expressive activity by other government workers in their personal
capacities is a different matter. Certainly, the same protections rightly
available to everyone else should protect government workers from
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legal liability—in crime or tort—for the expressive content of their con-
duct. But the question that is sometimes raised is whether political neu-
trality should matter in contract—whether it should be a condition of
employment.

In general, people should be free to make whatever sorts of contracts
they like. But of course the state is in a special position as a contracting
party because it exercises a monopoly over the putatively legitimate use
of force and because it is funded, at its own discretion, through taxa-
tion. And this means both that it does not make contracts with workers
on anything like an equal playing field, since it can begin from a position
and draw on resources unavailable to any private party, and that it has a
special obligation to be evenhanded as regards its treatment of expressive
activity.

To be sure, a partial or complete ban on public statements regarding
controversial matters—say, of a political nature—by government work-
ers (apart from those who, in order to be elected, must pronounce on
such matters) would not be content-based. Rather, it would be specific to
particular persons while they occupied given roles. And there is a case to
be made for the view that government workers—who are involved in dif-
ferent ways in approving the level and nature of taxation and other forms
of compulsory funding for state activities, who actively participate in col-
lecting tax funds, who spend these funds in their official capacities, and
who are paid with these funds and consume them in their private capaci-
ties—should be entirely uninvolved in the political process.

At the same time, however, the various rationales rooted in the value
of personal autonomy, flourishing, and the instrumental value of the
expressive ecosystem all count against banning them from speaking. It
would be a severe burden on their autonomy where they denied the
opportunity to express themselves in public. They would be denied the
opportunities to flourish that come with expressive activity, and they
would deny the individual recipients of their communication the related
opportunities to flourish effected by that activity. And they would be
unable to contribute in significant ways to the functioning of the expres-
sive ecosystem by making their own contributions to it in the form of
new instances of expressive content. In addition, it would seem as if they
were being treated in their private capacities as unequal to other mem-
bers of the polity, given that these others were, indeed, free to express
themselves. And it is also significant that some, like researchers and
educators, are responsible for taking positions and expressing them—it
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would be difficult for them to perform their duties well in many
instances where they unable to express themselves, and their positions
create opportunities for them to share their expertise with others in ways
that it would be inconsistent with regard to their positions to prohibit.

One understandable fear is that government workers will, through
their expressive conduct, exert a chilling effect on the expressive activity
of others or send the message that certain instances or kinds of expressive
content are officially favored over others. That is, the worry is that, even
when they act in their private capacities, their putatively private conduct
may appear effectively indistinguishable from official conduct.

But of course the fact that someone does not express an attitude or
belief makes it no more likely that she does not in fact have the attitude
or belief. Government workers may be biased in particular cases whether
or not they express themselves regarding controversial matters. And
allowing them to express themselves regarding these topics may thus
make it more likely that they will reveal their biases in ways that make it
casier to restrain or discount biased official actions. What is needed, in
any case, to preclude the chilling effect problem, is to reduce as much
as possible the extent to which state power can be used and the range
of discretion with which it can be employed. What’s needed is not to
silence government workers but to limit their abilities to embody unrea-
sonable attitudes in their official acts.

Of course, this does not mean that a government worker’s expres-
sive conduct can or should have 70 problematic consequences. Suppose
a government worker threatens, while oft the clock, to use government
power to injure disfavored people. In this case, she may reasonably be
reassigned, suspended, or fired. But this is not because of the expressive
content of what she said. Rather, it is because her conduct amounted
to a threat. And removing her from her current position may be the
right way to keep her from carrying out the threat. Similarly, if a judge
has spoken out about a matter of political import, she can of course be
expected to recuse herself from a trial in which this matter is meaning-
fully related to the outcome—and attorneys may rightly insist that she be
reassigned if she fails to do so.

(#2) The freedom of expression of government workers may also
become legally and politically significant when they act as whistle-blowers.
In the course of her work, a government worker may become aware
of wrongdoing either by other government workers acting outside the
official scope of their duties or by government workers acting with a
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significant degree of official endorsement. There is good reason for rel-
evant legal standards and institutions to protect the public revelation by
government workers of this kind of wrongdoing.

Possession-based protections for freedom of expression provide a fun-
damental reason to avoid interference with whistle-blowing. Suppose the
objects and networks used for the storage and transmission of informa-
tion related to government wrongdoing and the technologies used by
consumers to receive this information do not belong to the government
(presuming, arguendo, that states are entitled to acquire and hold land
and movable objects). In this case, robust possessory rights will preclude
government interference with them.*

Suppressing the release of information by whistle-blowers would obvi-
ously interfere with their autonomy. This will be particularly significant
if a whistle-blower’s actions are motivated by a sense of moral respon-
sibility: It is especially weighty to interfere with someone’s performance
of what she takes to be a positive moral duty. Slightly less weighty, but
still significant and troubling, would be interference with conduct some-
one took to be supererogatorily virtuous—praiseworthy, exemplary.
Of course, people can act wrongly when they believe they are fulfilling
moral duties or performing supererogatory acts. But the assault on the
autonomy of someone who takes herself to be acting in this way seems
especially serious. In any case, however, whether or not a whistle-blower
understands herself to be acting in either of these ways, suppressing her
speech would infringe on her autonomy, and there are significant reasons
for declining to do this.

But of course the ecology of expression does not exist primarily or
exclusively to benefit those who communicate—though their autonomy
and their possessory rights certainly deserve independent consideration.
A key reason for the maintenance of the ecology of expression is the ben-
efit yielded to those other than the communicator—in principle, to every-
one. (a) Knowledge of the truth is itself good. (&) Knowledge that makes
people more aware of the penchant of government actors to engage in

41 bracket here a rejoinder to the obvious reply that what the government might claim
to own in these cases is precisely #he information being disseminated that the government
rightly claims. I think we should reject the notion that the state rightly owns anything. But,
even if it may assert ownership over physical objects, there are reasons to believe that no
one may rightly claim to own information—and that therefore, by implication, the state
cannot; se¢ Chapter 8.2.1, infra.
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wrongdoing, and so more suspicious of state power generally, is also val-
uable; knowledge of individual acts of wrongdoing can help people to
discern a pattern of wrongdoing that might otherwise be invisible. (¢)
Knowledge can serve as a basis for holding wrongdoers accountable in at
least two ways—( 1) by ensuring that they compensate victims and (2) by
providing the basis for their removal or reassignment or the redefinition
of their responsibilities in ways that make it less likely that they will injure
others or put them at risk. (4) This kind of accountability can also serve
as a deterrent to other government wrongdoers. And (¢) exposure can
also make it more likely that victims receive appropriate compensation.
There are thus multiple benefits yielded by protection for the practice
of whistle-blowing that give us all reason to endorse rules offering such
protection.

Whistle-blowers may, of course, sometimes reveal conduct that may
not rise to the level of wrongdoing but that members of the public still
have reason to want to know about, simply because it is in one way or
another controversial. While the reasons for protecting whistle-blowing
in this kind of case are less weighty than those for protecting revelations
of actual wrongdoing, transparency fosters greater accountability, and
members of the public have little reason to favor rules that seek to shelter
a government policy or procedure from their own scrutiny.

On occasion, of course, conduct may not be wrong and there may
be some generally beneficial reason for it to be concealed at a particular
time from public view. Despite this reason, the public might nonetheless
benefit from the subjection of government decision makers, both in this
particular case and in general, to a regime of transparency. Even if the
ability of government decision makers to accomplish actual goods in a
morally appropriate manner would be hamstrung by public scrutiny, the
benefits of scrutiny in general and knowledge in this particular case must
still be acknowledged. Just because some benefits are yielded by secrecy
doesn’t mean that other, equally real, benefits aren’t also yielded by pub-
lic knowledge. The autonomy- and possession-based rationales would
provide further reason for protecting whistle-blowers’ expressive free-
dom even in this sort of case.

In addition, given the already-noted value of a general regime of
transparency, it’s important to recognize the evident temptation for state
actors to abuse any opportunity to suppress information. Misbehavior
by government agencies and personnel is to be expected, if the kind of
analysis offered in Chapter 4 is credible. Also to be expected, on that
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analysis, are efforts to suppress the truth about such misbehavior. When
government agencies are given discretion to suppress information related
either to their own activities or to the activities of other government
agencies, the temptation to suppress revelations that might be damaging
to the decision makers themselves or to their cronies will be substantial.
Reducing official discretion to suppress the release of information makes
this sort of abuse less likely.

This means, of course, not only the discretion to punish whistle-
blowers themselves but also the discretion to interfere with third parties’
dissemination of the information provided by whistle-blowers—without
which, of course, the benefits of whistle-blowing would likely not be
made available to the public. Hugo Black rightly observed that expres-
sive freedom enables news organizations to “bare the secrets of govern-
ment and inform the people.”® The freedom of news organizations to do
this contributes vitally to the expressive ecosystem: It is a matter of the
autonomy and flourishing of participants in these organizations and ena-
bles them to make a vital contribution to truth-seeking and other aspects
of the flourishing of members of the public.

Protections for expressive freedom should thus be applicable to whis-
tle-blowers as a matter of respect for their possessory rights and auton-
omy and as a means of offering a variety of benefits to the public. While
some instances of whistle-blowing may be unreasonable, there is good
reason to restrain official discretion to interfere with expressive activity.

IV. DIRECT AND INDIRECT EXPRESSION BY THE STATE

While government workers should be able to express themselves, expres-
sion by the state itself is another matter. As Robert Jackson famously
emphasized, “[i]f there is any fixed star in our constitutional constel-
lation, it is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of opinion or
force citizens to confess by word or act their faith therein.”® The convic-
tion Jackson expresses in these stirring words is entirely consonant with
the approach I have sought to defend here.

5 New York Times Co. v. United States, 403 U.S. 713, 717 (1971) (Black, J., concurring).
SWest Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
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The state is a coercive agency—tunded by coercion and implementing
its dictates by coercion. If, as I believe, we should be deeply troubled by
coercion, we have every reason to limit the state’s coercive activity itself
and the reach into the social sphere of the influence it acquires in virtue
of its past and ongoing coercive power. And this means, in turn, that we
should recognize that the state can exert this influence in multiple ways.
The expressive activity in which it engages and which it sponsors pro-
vides obvious examples.

When the state speaks, it does so against a backdrop of past and
threatened future coercive activity. The modern democratic state also
claims, with limited justification, to speak for all its citizens, and, whether
it does so, considerations of fairness prompt us to urge on the state the
adoption of policies which will acknowledge the equal status and moral
dignity of all those over whom it claims authority. So there is reason to
object when the state seeks, as Jackson puts it, to “prescribe what shall
be orthodox.”

Consider a common example. Context is everything. But it will fre-
quently be difficult to avoid reading a government entity’s conspicuous
placement of a religious symbol on its land esther as a deliberate affir-
mation that the tradition with which the symbol is associated enjoys a
privileged place in public life and perhaps in the shaping of public pol-
icy or as an unthinking acknowledgment of its privileged status. There is
thus a double injury here. Those who do not embrace the tradition are
compelled to pay for its public acknowledgment. And they are repeat-
edly reminded that deeply important views that are not theirs may be
expected to affect a range of official actions to which they will be
subjected.

The overt placement of religious symbols on government land is one
way in which the government in effect prescribes an orthodoxy. It is the
understandable fear that the same is true of other symbols, similarly situ-
ated, that understandably births call for the removal of these symbols. A
related concern understandably attaches to government funding of spe-
cific instances of expressive activity.

If the government is to fund the creation of paintings, films, sympho-
nies, or books, it cannot opt to allocate funding in light of their content.”

7The difficulty here would be most pronounced if funding were allocated directly by
politicians. But it would persist even if funding were the responsibility of expert panels. (z)
Assigning responsibility to these panels would be to send the message that the pools from
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To do so is, again, to prescribe an orthodoxy—in virtue of the decision
to fund specific projects and also because this decision places the weight
of state power behind the class of projects with relevantly similar con-
tents. And it is to dragoon individuals into support for this orthodoxy by
compelling them to fund the projects whether they share the state’s view
of their contents or not.® The problem can be partly resolved if funding
available for expressive activities is allocated as evenhandedly as access to
a park intended for a demonstration. But of course the coercive demand
that people fund instances of expression whose content they did not
endorse would still be made. In effect, the state would still be speaking
on their behalf without their consent.

V. NON-STATE ACTORS

A regime of robust possessory rights creates the space within which
people can flourish and in particular flourish in and through expressive
activity. And this means that people must be able to determine how they
will use their possessions, and how others will use these possessions, for
(among other things) expressive purposes.

There may, however, be conflict and disagreement regarding how par-
ticular possessions are to be used. Just possessors should have final legal

which the panels are selected are endorsed by the state as experts—that the state endorses the
professional class to which they belong. (77) Given the ideological conformism that obtains
within particular professional subcultures, the state would be i effect endorsing the domi-
nant views within the relevant subcultures and would undoubtedly be known to be doing so.

8Requiring people to pay for a public symbol which conveys a message of which they
do not approve is arguably not as intrusive as making someone who does not endorse the
Pledge of Allegiance recite it. The latter kind of interference involves conscripting a per-
son’s body and seems designed to exert some indirect influence on her thinking as well.
Still, (#) the state—certainly the democratic state, but not only the democratic state—claims
to speak for its subjects. (#2) The use of resources extracted from them by force to fund
the display of particular symbols does seem to involve people involuntarily in support for
particular expressive acts, as does the use of state funds to maintain and protect these sym-
bols. (777) The state’s maintenance of symbols and its deployment of force to protect them
do seem designed to influence the thoughts and feelings of its subjects. (7») State action
in support of particular symbols compromises the state’s putative neutrality as among the
beliefs of its citizens. Thus, the same kind of objections apply here as in the case of the
mandatory recitation of the Pledge of Allegiance. On state-compelled speech, ¢f. SEaNA
VALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE Law 94 (2014).
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authority in this regard: That’s what it means for them to have genuine
possessory rights. However, from the fact that I should be legally enti-
tled to determine how my possessions will be used, it does not follow
that every choice I might make with respect to these possessions is mor-
ally appropriate. I can use my home as a site for adulterous liaisons. I can
use my computer to spread lies. And while I should be legally free to do
these things, that doesn’t change the fact that I act wrongly when I do
them.

Just possessory rights set the primary boundaries within which legal
constraints may be imposed on expressive activity. And the considera-
tions I’ve noted regarding the value of autonomy and the various con-
tributions expressive activity can make to flourishing further solidify
these boundaries. But these considerations are also relevant to the moral
choices of actors with respect to their own possessions. They are ger-
mane in different ways to the behavior of several classes of such actors.
I note some factors relevant to three kinds, in particular: business firms,
religious organizations, and institutions of higher education.

A variety of general considerations apply to these sorts of institutions.
In brief: in light of the general considerations I have adduced, institu-
tional actors certainly have reason, within limits, to respect the auton-
omy and foster the flourishing of those who participate in the institutions
and to foster open expression—for the benefit of the institutions and
in the interest of the wider society. While forcible interference with the
fulfillment of one’s preferences is particularly troubling, we certainly
don’t want out autonomy interfered with even in non-forcible ways.
This doesn’t mean, obviously, that interference with someone’s auton-
omy is always wrong, but there is, at minimum, a presumption against
it. Institutional decision makers wouldn’t want their autonomy inter-
fered with, so they have reason to avoid interfering with the autonomy
of other institutional participants. And they will recognize the distinctive
value of creative individuality.

In addition, decision makers will want institutional participants to
flourish by making their own choices. Decision makers will have reason
to want to avoid saddling other institutional participants with the prob-
lems associated with the failure to achieve their own goals. They will
recognize that using pressure to foster virtue is often unproductive or
counterproductive. They will also be aware that others will have better
information about their own circumstances than the decision makers
themselves ordinarily will. And those who shape institutional rules and
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cultures will recognize, and seek to avoid, the risk that decision makers
will use the capacity to interfere with others’ autonomy to pursue their
own interests and agendas.

Decision makers will also be aware that open dialogue and the
exchange of information ensure that institutions function more effec-
tively. They will also see that institutions can contribute to broader
societal understanding in various ways as individual participants and
institutions contribute to societal dialogue on matters of public concern.
These non-state institutions are not agencies of the state, and they are
not responsible for the shape of public dialogue. But when they can con-
tribute to knowledge, insight, aesthetic experience, cultural change, and
so forth while fulfilling their own distinctive goals, they have reason to
do so when costs are not excessive.

To talk about the purpose of an institution is not to pretend that there
is some platonic ideal to which any organization or community with cer-
tain features must conform, or that the goals of some particular set of
founders must be seen as decisive. The point, rather, is that twofold: (7)
Institutions with certain features have opportunities and capacities that
might be thought to yield particular responsibilities; (zz) those who par-
ticipate in these institutions have in some cases made commitments of
various sorts that rightly shape their institutional behavior.

A. Business Fivms

Business firms have limited moral obligations to maintain the ecosys-
tem of expression—to protect and encourage expressive activity by their
workers both for the firms’ own benefit and for the benefit of the wider
society. Firms also enjoy the same expressive freedoms as others.

1. Firms Should Help to Maintain the Expressive Ecosystem

A firm exists to provide goods and services to consumers on the market.
It cannot thrive, at least not without private or governmental subsidies,
if it does not do this at a satisfactory quality level and with satisfactory
pricing. Investors select firms to support based on their profitability—
which serves as a signal indicating how effectively firms are delivering
what consumers prefer. But firms also find that they must maintain cus-
tomer loyalty in less tangible ways—not infrequently through the values
they appear to endorse. At the same time, of course, firms are not unitary
actors; they are associations of people engaged in common tasks, with
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different capacities and with access to different information-sets. They
are, to one degree or another, communities: people bring their personali-
ties and non-work concerns into their workplaces and their interactions
with co-workers, suppliers, customers, and others. And communication
within a firm can spill over into the wider society. All of these factors are
relevant to the significance of expressive activity within a firm.

We don’t always think of firms as such as parts of the wider ecology of
expression. But firms’ collective contributions to the general expressive
ecosystem are not insignificant. These contributions include their offi-
cial reports, their news releases, their advertisements, and the expressive
activities they support philanthropically (art projects, say) or on a for-
profit basis (films or television programs, for instance). All of these help
to shape beliefs, attitudes, and habits. Firm decision makers may not nec-
essarily think of themselves as contributing to the ecology of expression.
But many of their day-to-day activities do so nonetheless.

In addition, however, individuals within a firm engage in formal and
informal expressive activities of all kinds. Firm decision makers should
generally avoid impeding or retaliating against such activity.

Avoiding interference or retaliation is a matter of appropriate regard
for workers’ autonomy. They don’t shed their humanity when they enter
their workplaces, and engaging in reprisals when people express them-
selves in distavored ways is unreasonable for the general reasons that
non-forcible interference with autonomy is unreasonable.’

In addition, expressive activity designed to enhance firm operations
can be exceptionally beneficial to firms themselves. Large, hierarchically
organized firms confront the same sorts of informational and incentival
difficulties that beset centrally planned economies. People in one sector
of a firm often lack access to information about firm activities possessed
by those elsewhere. Free-flowing communication within a firm helps
to ensure that information is made more generally available. Individual
workers often possess information and perspectives more generally that
are germane to operational decision making—knowledge of political
developments in a country in which the firm does business, say, or of
particular natural- or social-scientific theories or findings. An internal
ecosystem that encourages the free-flowing exchange of firm-specific and
general information can enhance firm performance.

9 Cf. SEANA VALENTINE SHIFFRIN, SPEECH MATTERs: ON LYING, MORALITY, AND THE LAw
109 (2014).
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Individuals’ expressive activities within firms can also spill out into the
wider world and contribute to broader public understanding and insight.
A speech or report intended first of all to affect behavior within a firm
can reshape public understanding in various ways, for instance. Firms
should avoid interfering with individual expression out of regard for
workers’ autonomy and of the recognition that their expressive acts can
benefit firms directly and because of their public significance.

Obviously, all of these considerations take place within the terms set
by the purpose of the firm. Firms do not exist, per se, to educate the
members of the public; they exist, to provide goods and services to the
public. And this purpose serves as a source of limitation on the degree
to which it is unreasonable for firm decision makers to interfere with
expressive activities by firm workers. Communications among workers
may drive some people to leave a firm and take valuable skills elsewhere.
Constant criticism may interfere with someone’s productivity. A worker’s
expressive activity may lead to a consumer backlash against the firm with
the potential to diminish profitability.

There is no hard-and-fast rule to be applied here. Rather, firm deci-
sion makers will need to employ the Principle of Fairness, asking what
rules they would and wouldn’t be willing to endorse if #hey or their
loved ones were the affected workers or members of the public. But it is
important for these decision makers to think about issues beyond those
raised by any particular case, and to take into account factors they might
be inclined to overlook. While it will be tempting to focus on the imme-
diate uproar related to a particular expressive act, decision makers need
to remember both the independent value of workers’ autonomy and the
contribution to their firm and to the wider society of a reliable internal
ecology of expression in which people feel free through their words and
actions to express ideas and attitudes.

It will also be important for decision makers to recognize the con-
tribution that taking a clear stand for fairness to particular workers and
regard for their autonomy in the face of public pressure can make to
wider public understanding and moral improvement. Again, the purpose
of a firm is not societal moral uplift. But in some cases it will be clear
that, in the absence of public pressure, it would clearly be right to treat a
worker in a particular way.

The public pressure may be motivated by factual misunderstanding or
by false moral beliefs (say, in the inherent disgustingness or inferiority of
particular ethnocultural groups, in guilt by association, or in the merits
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of retribution). Consumers certainly have obligations not to act unfairly
in general, and, more specifically, to avoid unfairly interfering with the
ecology of expression. But the fact that the public pressure is, ex hypothesi,
unreasonable does not change the fact that it may contribute to a decline
in the firm’s profits and, indeed, perhaps, to the firm’s closure. And this
fact has to be taken into account. A firm cannot reasonably murder to
assuage consumers. Whether or not an instance of purposeful or instru-
mental killing might be consistent with the Principle of Fairness in a
given case, purposeful or instrumental killing is a/ways inconsistent with
the Principle of Respect, so the possibility of murder isn’t even on the
table for the reasonable person. But the Principle of Fairness is differ-
ent, since a/l relevant circumstances may contribute to determining what
counts as fair in a given case.

Nonetheless, it is possible that acting in relation to a worker in what
would, in the absence of public pressure, clearly qualify as a fair manner
might contribute to moral insight on the part of members of the out-
raged public. And that it might do so would be a reason, whether or not
a decisive one, for a firm’s decision makers to act in this manner. Loyalty
to the worker as a member of the community that is the firm would also
be a reason to act in this way. These considerations are unlikely to be rea-
sons for the firm to court bankruptcy, but they may certainly be reasons
for the firm to be willing to risk alienating some consumers.

It is important, in any case, to distinguish cases in which workers’
expressive activity might drive away other workers or might alienate
consumers from cases in which the desire to suppress workers’ expres-
sive conduct emerges from managerial insecurity. Workers in managerial
positions may resent being challenged by other workers who may believe
they possess superior understanding of relevant issues. They may expect
to be treated with deference irrespective of their knowledge or compe-
tence. Managerial workers may dislike free-wheeling intra-firm expressive
activity because it highlights problems they do not wish to acknowledge
that they have failed to solve or because it might bring to light prod-
uct or service inadequacies or firm-caused threats to public health. They
may fear an intra-firm expressive ecosystem because it empowers other
workers and threatens managerial workers’ control over others. And it is
important to stress that firms do not exist to serve the interests of man-
agerial or other workers. Respect for all workers’ dignity and autonomy
and capacity to contribute to firm performance and wider social insight
are all important constraints on the ways in which firms can rightly treat
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workers. But firm policies should not be designed to protect manag-
ers’ fragile egos or positional prerogatives. Managers are persons equal
in moral worth to other firm participants. Their insecurities provide no
good reason to limit workers’ abilities to maintain their autonomy, to
flourish in and through expressive activity, to assist firms in performing
better, or to foster wider public understanding.

2. Firms’ Own Expressive Activities Merit Legal Protection

Firms engage in expressive activity. As I have already noted, firms adver-
tise. They issue reports. Their official representatives issue public state-
ments. These acts are contributions to the expressive ecosystem that
merit just the same kind of protection as the expressive acts of other
associations and of particular persons.

The grounds of firms’ expressive freedom are simple and familiar.
When firms’ expressive activities are undertaken by means of their justly
acquired possessions, interfering with these activities means violating the
firms’ possessory rights. A firm’s expressive activity is frequently a mat-
ter of autonomous action on the part of the relevant agents and a way
in which these agents flourish. This activity contributes instrumentally in
multiple ways to the realization of various aspects of well-being. It does
not constitute or cause any legally cognizable injury. And mischief of var-
ious sorts could come about where the legal system entitled to restrain
expressive activity, including the activity of firms.

Firms are, of course, engaged in the pursuit of profit, and the dis-
cipline of the marketplace can channel their energies and narrow their
options. They are not ordinarily engaged in the disinterested pursuit of
truth. Firms’ expressive activities nonetheless contribute to flourishing in
multiple ways, and firm actors flourish in and through these activities.

Firms are not themselves actual agents, obviously: The actions of firms
just are the actions of the various people who make up the firms, and these
agents’ goals and goods are not exhausted by those of the firms. It is the
autonomy of these agents that is valuable and deserves to be respected.

Markets play quite different roles in different firm actors’ lives. Not
all business speech is corporate speech, and not all businesses organized
as corporations are large and impersonal. Sole proprietors do very much
intend, quite frequently, to express their deeper moral convictions in
and through their business decisions, and closely held corporations may
function in the same way—and I am not thinking here just of social-pur-
pose businesses, since businesspersons of all sorts may integrate their
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convictions with the activities of quite conventional businesses. And even
firms that 4o focus narrowly on those bottom lines need not do so at the
expense of truth. Firm actors do not abandon their moral integrity sim-
ply because they are firm actors.

In addition, market forces simply aren’t always going to amount to
instances of social pressure of the kind that inhibits autonomy: either
because they’re simply not strong enough to inhibit someone’s auton-
omous choice or because, even if they were, the choice happens to be
aligned with them so that there’s no conflict. Since some firm actors will
be speaking autonomously, even if the autonomy of some others is com-
promised in some way, a general policy allowing for interference with
firm actors’ expressive acts on behalf of their firms would result in signifi-
cant interference with autonomous speech.

In addition, the autonomy of consumers of information is inhibited
when firms’ expressive activity is limited. And these consumers benefit
from the availability of information. The expressive ecosystem can sift
and winnow that information, even if it is generated and disseminated
with pecuniary motives in mind. Restricting firms’ expressive acts is thus
a way of interfering deliberately with consumers’ opportunities to think
clearly, acquire true beliefs, and otherwise benefit from the operation of
the expressive ecosystem.!0

B. Convictional Communities

Religious communities are the most obvious example of what we might
call comvictionnl communities, communities organized around the
embrace and propagation of particular beliefs or lifestyles. Religious
denominations are convictional communities. But so are ideologically
driven political parties—Greens, Libertarians, and Socialist Workers (the
Republicans and the Democrats are loose electoral coalitions, not ideo-
logically cohesive communities)—and ideological affinity groups (organ-
ized associations of vegetarians and vegans, say).!!

10 But ¢f. id. at 98-102 (defending differential treatment of corporate and commercial
speech).

U Other kinds of subcultures and formal associations share many characteristics with con-
victional communities. But issues of internal dissent within these groups are less impor-
tant, because they are not concerned, per se, with seeking converts or discovering truth in
the same way. (Of course, the differences are relative. Some fan subcultures may be more
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Members of convictional communities frequently value legal freedom
of expression for themselves, since this freedom allows them to engage
actively in sharing their convictions with others. But such communities
have additional reasons to encourage internal freedom of expression.

When a convictional community forms part of the large-scale ecology
of expression, participants in that community are able to articulate ideas,
model patterns of life, and so forth in ways that will enrich understand-
ing and foster growth in the wider society. A convictional community
serves the wider society as its designated representatives proclaim its offi-
cial doctrines. But it also does so as individual members, concerned with
the issues that form the community’s focus, express themselves regarding
these issues in various ways.

Convictional communities make genuine contributions to the wider
society when they promote their own distinctive viewpoints, and of
course, the autonomy of members who wish to promote those viewpoints
would be inappropriately limited if they were precluded from doing so.
There is something distinctively valuable about not simply echoing the
perspectives on offer in other communities, in the news media, and so
forth. Convictional communities may see internal dissent as undercutting
their ability to communicate transformatively with the wider society.

It is important to distinguish between the messages conveyed in the
official organs of a community and the beliefs and attitudes expressed in
the words and actions of particular members. People both autonomously
express their own preferences and contribute to understanding in their
own community and in the wider society when they give voice to a com-
munity’s distinctive vision. Communications that express distinctive view-
points not available elsewhere make important contributions to well-being,
not least by contributing to and fostering reflection, dialogue, and debate.
So a given community can reasonably limit the messages that its official
organs convey, precisely so that these organs can make these contributions.

Limiting the messages in these organs to those consonant with a par-
ticular vision can also be an expression of the autonomy of community
members, funders, and community executives. This is less clearly a rea-
son to favor coherent messaging, however, given that there may well
be significant disagreements among the members for whom the organs

aggressive about proselytizing than some quietistic religious communities.) Considerations
related to autonomy and, sometimes, potential contributions to understanding (internally
or societally) will still, of course, rule out suppression of dissent within these groups.
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purport to speak, among funders, or among community leaders. There
may, on occasion, be real consensus about certain positions, of course.
But it’s important to distinguish cases in which this is so from ones in
which certain funders or other institutional leaders confuse insisting on
their own interpretation of a community’s position with speaking for the
community’s members. The call to respect a given community’s integrity
too frequently becomes a cover for ignoring difference and treating par-
ticular authorities as if their view just was the entire community’s rather
than, in fact, merely their own.

In any case, while official community organs can certainly embrace
and promote a narrow range of particular views, the specific reasons for
limiting the range of expressive contents on offer via these organs don’t
apply to expressive activity by individual members and subgroups within
a convictional community.

Expression within a given community also benefits the community
insofar as it enables the community to achieve greater understanding
regarding the community’s own concerns. And a community that cares
deeply about truth will have every reason to maintain an internal ecol-
ogy of expression that will facilitate the acquisition of increased knowl-
edge and deepened understanding. Community authorities who value
truth act arbitrarily and unfairly if they inhibit the operation of ecology
of expression that will enable community members to apprehend truth
more clearly. They also, of course, infringe on the autonomy of commu-
nity members—both those who communicate and the recipients of their
communication—when they do so.

On occasion, some members of a convictional community may occupy
official roles that they, and some other members, may treat as entitling
them speak on behalf of the community with authority. But the commu-
nity will still benefit from the free exchange of ideas—including, perhaps
especially, ideas that present alternatives to those announced by putative
authority figures. The quest for understanding inside the community will
be fostered most effectively by free-flowing dialogue that allows for the
winnowing and sifting of official pronouncements. And the community’s
contribution to understanding in the wider world will be furthered if as
many voices as possible from inside the community are encouraged to
participate in the expressive ecosystem.!?

12Thanks to David Gordon for encouragement to reflect further on this point.
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C. Universities

Some universities are operated by states, of course, while some are pri-
vate. Some considerations apply in both cases.

1. Universities in General

The various instrumental rationales for freedom of expression, plus those
concerned with the autonomy of their members and of others, provide
strong reasons for universities to respect freedom of expression. So do
the purposes of these institutions. Universities are defined by two pur-
poses: (z) to educate students and (zZ) to contribute to the general stock
of knowledge, insight, and understanding available (2) to particular
sponsoring communities and (&) to the wider society. The general con-
siderations related to autonomy and flourishing and to the instrumental
significance of expressive activity provide reasons for convictional com-
munities and firms to avoid interfering with participants’ expressive free-
dom. But the specific purposes of such institutions can provide reasons
to impede expressive activity. By contrast, universities have far less reason
to interfere with this kind of activity. Rather, their distinctive purposes
give them additional reasons to respect expressive freedom.

Universities contribute to broader societal understanding through
interventions by their members in relevant conversations. These may
include exchanges conducted in scholarly publications and at scholarly
conferences. They may also include contributions to wider public debate,
as when legal academics discuss constitutional law in op-eds or econo-
mists address questions of regulatory policy in discussions on news pro-
grams. Academics need the freedom to take potentially controversial
positions if they are to contribute usefully to these conversations.

Academics also contribute to student learning by confronting students
with diverse views. This may mean simply exposing students to particular
positions, including quite controversial ones. An important part of the
learning experience is acknowledging the variety of stances on offer in
any given context and developing the skills to deal with alternate stances,
including thoroughly disagreeable ones, with equanimity. This habit is
worth learning both because it enables people to show regard for each
other’s autonomy and because it prepares those who exhibit it to learn
effectively in what might otherwise prove unsettling situations.

For the reasons I’ve already noted, offense is not a predicate for rea-
sonable action. Neither instructors nor universities have any reason
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to limit classroom or public expressive activity on the basis that it is or
might be offensive. Reasonable people will seek to let go of the desire
to retaliate or engage in retribution, along with the false belief that basic
aspects of their well-being are injured just because they, or institutions,
symbols, or groups they value, are viewed in hostile, critical, uncompre-
hending, or dismissive ways by others. They will thus seek to eliminate
most or all instances of being offended from their emotional repertoires.
(They may, of course, quite reasonably understand negative attitudes as
effecting relational ruptures, and they may reasonably understand the
expression of such attitudes as portending attacks on their well-being of
various kinds.)

While instructors and institutions need not, and likely should not,
actively seek to prompt offense, they should help to send the message
that people should avoid experiencing offense and that, when they do so,
they cannot reasonably treat feeling offended as a basis for attempting
to silence anyone else. At the same time, of course, institutional actors
need to be alive to actual threats—not only of physical violence but also
of other kinds of mistreatment, as, for instance, expressive acts which
threaten that students of a given religious or ethnocultural background
won’t be welcome in particular student organizations. While these sorts
of threatened injuries shouldn’t be /legally cognizable, universities can
certainly treat them as cognizable within the terms of their own discipli-
nary codes. Universities have particular responsibilities to foster the free
exchange of ideas and to help people learn how to manage the task of
dealing with ideas they find difficult. But they may still act to protect
the legitimate interests of students and members of the faculty and staff
in being fully included in university life. Institutions may also reasonably
recognize the debilitating effects of genuine trauma. They have no obli-
gation to avoid exposing students to potentially disturbing or controver-
sial material, per se. But making students aware that otherwise required
experiences might evoke post-traumatic stress and excusing them from
these experiences seems entirely reasonable—an appropriate expression
of sensitivity to genuine biomedical concerns. What’s important, how-
ever, is to tightly cabin the circumstances occasioning this kind of notifi-
cation and excuse so that it does not provide an opportunity for students
to avoid the merely difficult, uncomfortable, challenging, offensive, or
insulting.'3

13Thanks to Kevin Hill for useful observations related to this issue.
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By allowing particular departments or schools or particular student
organizations to host particular events, university decision makers are not
in any way endorsing the messages conveyed at those events. They need
not intend that those messages be conveyed, but only, say, that those
conveying them or arranging for them to be conveyed are not interfered
with or that the scope of campus dialogue is enlarged. A university deci-
sion maker may be aware that both good and bad consequences can be
expected to flow from a policy that permits the scheduling of this or that
speaker, but they need not intend the bad consequences. Rather, she
acts fairly just insofar as her permission for the scheduling of the speaker
is consistent with a general rule she would accept even were she or her
loved ones adversely affected in particular cases by its operation.

Instructors may also contribute to student learning by explicitly
acknowledging their own, potentially controversial, views. There may
be worries in such cases that students will not feel free to voice their
own views if those views differ significantly from their instructors’. But
what are needed in such cases are clear institutional safeguards designed
to make certain that students aren’t penalized for expressing their con-
victions. Such safeguards ensure that students can participate in robust
debates, debates that are far more stimulating that sanitized classroom
conversations from which provocative views are largely banished.

Students, of course, contribute to their own learning by engaging in
vigorous debates in classrooms and in institutional fora of various kinds
and by coming to grips with perspectives, attitudes, and behaviors they
may find alien. Universities do not impede.

They also contribute to the learning of other students, and of com-
munity members, in such contexts. And the potential for media cover-
age (include coverage by low-cost grassroots media) means that students
and faculty members who organize high-profile campus events are likely
through those events to help educate a much wider, potentially global,
public. Again, these sorts of events must be able to occur without insti-
tutional interference if they are to play their vital educational roles.!*

To be sure, institutions need to shepherd scarce resources: There is
no time and space for every event students and faculty members would

4 Cf. Erwin Chemerinsky & Howard Gillman, First Amendment Lessons for Liberals,
New York Damy News, Oct. 1, 2017, available at http://www.nydailynews.com/
opinion/amendment-lessons-liberals-article-1.3531094.
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like to organize, not even, frequently enough, for every event for which
particular campus groups would be open to covering the costs. Decisions
in such cases ought to be shaped by the Principle of Fairness in light of
institutions’ specific commitments. But institutions would in general
do well to assign access to facilities and so forth on bases unrelated to
the contents of particular sorts of expression planned for various events.
Institutions are, of course, free to organize institutionally sponsored pub-
lic events as well, and while the mission of education for students and
various relevant communities must be kept in mind, institutions are
obviously quite free to select programming for these events to coun-
ter messages being conveyed by events organized by students or faculty
members.

The use of force is appropriate, if at all, as a means of preventing, end-
ing, or remedying violence initiated by others; it is never an acceptable
response to disfavored expressive acts. Neither are standard kinds of dis-
ruption—shouting down speakers, for instance, or interfering with access
to facilities where controversial expressive acts are planned. Counter-
programming is entirely apropos, as are demonstrations that do not
impede access to controversial events or interfere with people’s opportu-
nities to apprehend expressive content. On the other hand, controversial
content should not be forced on the unwilling (as by sound trucks blar-
ing messages while they drive through common areas on campus).

While institutions contribute most effectively to the ecology of expres-
sion by declining to make decisions about whether to permit public on
the basis of the contents of the expressive acts to be expected at these
events, they must also be aware of risks of violence and other sorts of dis-
ruptive conduct. They should take reasonable steps to prevent such con-
duct. But they may reasonably ask that campus groups sponsoring events
shoulder the cost of security for those events. What is important, how-
ever, is to avoid conferring a heckler’s veto on those who wish to engage
in disruptive conduct. Thus, while organizers of events might be asked to
pay for security for those events, students who attempt to disrupt these
events through violence or other conduct that interferes with expressive
activity may reasonably be disciplined.

Protection of free expression in classrooms, in publications, and in
relation to public events is part and parcel of the specific mission of uni-
versities and makes particular sense in light of the instrumental value of
freedom of expression. But of course regard for the autonomy of faculty
members and students, and the goods they can realize as individuals in
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and through expressive activity, provides a further reason for institutions
to respect expressive freedom.

2. State-Operated Universities

Universities in general have multiple reasons related to their specific pur-
poses to encourage wide-ranging expression. Universities operated by
states have further reason to do so.

States inhibit autonomy and the quest for understanding when they
use their ability to extract funding coercively to favor particular beliefs.
The funding itself tilts discussion in one direction or another, of course.
In addition, the public awareness that the state has funded one option in
preference to another can stifle alternative views as people anticipate con-
tinued state support for particular options and decide that it’s unprof-
itable to support others. It can also serve to underwrite social norms
supportive of some options in preference to others.

Thus, if the state is to avoid distorting the ecology of expression, it
cannot reasonably seek to shape the content of the teaching or schol-
arship conducted at the universities it funds. In general, the state needs
to treat state-funded universities in the same general way it treats public
spaces it purports to own: While it may certainly seek to ensure order
and safety, and to make certain that facilities are used for their intended
purposes, it cannot reasonably take sides regarding the comtent of the
non-violent, non-disruptive expression in which people engage.

Individual departments and schools may, of course, tend to seek fac-
ulty members with particular skills, interests, and dispositions. But inter-
est in a particular research program is different from the endorsement of
particular conclusions with respect to the subject matter of that research
program. A department might seek to recruit highly qualified scholars of
evolutionary psychology, for instance, without opting to hire only those
candidates who enthusiastically promote or intensely criticize evolution-
ary psychology. Because of its funding and the communicative import of
its societal position, a state institution has good reason to avoid ideologi-
cal specialization.

3. Privately Operated Universities

Privately operated universities in general will have every reason to per-
mit wide-ranging expression, out of regard for participants’ autonomy
and flourishing and the contribution of expressive activity to on-campus
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learning, the improvement of on-campus operations, and the enhance-
ment of public understanding and public life.

Private universities operated by convictional communities—religious,
political, moral, or otherwise—present some special challenges. Such
universities may contribute to the fulfillment of their sponsoring com-
munities’ distinctive missions and offer distinctive varieties of enrichment
to the ecology of expression, by deliberately promoting particular per-
spectives in their classrooms and in their institutional programming and
pronouncements.

This need not be inconsistent with the fundamental commitment to
seeking and disseminating truth that is constitutive of the university as
we understand it. The university oriented in this way may proceed from
the understanding that truth is best discerned and understood from
within a particular tradition or perspective. So its commitment to a given
tradition will be an expression of its commitment to truth.!®

While universities committed to distinctive perspectives can enrich
the wider cultural conversation and foster deepened understanding out-
side their own walls, such institutions cannot reasonably operate as if
they or their sponsoring communities can rest in the serene confidence
that they possess the truth. They must, that is, remain engaged in the
ongoing quest for enhanced knowledge and insight. To think otherwise
would be to deny the finitude and situatedness which religious commu-
nities characteristically acknowledge—and which any sane observer of
the human scene must treat as a foundational premise for reflection on
human knowledge and action. They may, to be sure (though they need
not), be premised on the assumption that proceeding from within a
given perspective or tradition is a, perhaps the most or the only, way to
gain greater awareness of reality. But confrontation with alternative tra-
ditions and perspectives is a crucial means by which one’s own preferred
tradition or perspective is refined. Similarly, traditions are not unified and
undifferentiated: Within a broad tradition, there will be a variety of dis-
agreements, some of them quite sharp, even among those who embrace
many or all of the tradition’s defining assumptions. Private universities

15 8See, e4., NICHOLAS WOLTERSTORFE, REASON WITHIN THE BOUNDS OF RELIGION (2d ed.
1984); AraspalR MACINTYRE, THREE RivaL VErsions oF MoraL ENQUIRY (1990); WiLLiam
C. PracHER, UNAPOLOGETIC THEOLOGY: A CHRISTIAN VOICE IN A PLURALISTIC CONVERSATION
(1989); Charles Scriven, Higher Education and Theological Ethics, in THE FUTURE OF
ADVENTISM: THEOLOGY, SOCIETY, EXPERIENCE 267 (Gary Chartier ed., 2015).
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operated by convictional communities will thus have good reasons
related to the quest for truth to welcome both dissenting voices from
within the traditions or perspectives embraced by their sponsoring com-
munities and the presence in their midst of colleagues who help them
understand their own views better by embracing and defending alter-
native perspectives or traditions. Thus, while they may seek to populate
their faculties with scholars who are participants in the traditions or per-
spectival communities that inform their operations, they have reason to
welcome proponents of alternative interpretations of the relevant tradi-
tions or perspectives and those from outside their communities entirely.'¢

Apart from the contribution of dissent and difference to the quest
for truth, convictional universities will, of course, have reasons related
to autonomy and flourishing to respect participants’ expressive activity.
Such reasons may not, given institutional purposes, justify high-profile
intellectual or behavioral challenges by faculty members to institutions’
official stances as regards beliefs or lifestyles. Convictional universities
may, indeed, limit the views that can be expressed in their own official
publications. They may reasonably ask that certain topics be addressed
outside rather than inside the classroom. And they may ask that mem-
bers of their faculties and other workers avoid taking certain positions in
the classroom or when officially representing them. But, in view of con-
siderations related to truth, autonomy, and flourishing, convictional uni-
versities should avoid pressuring faculty members and other workers to
avoid expressing particular beliefs or attitudes in their scholarly writing
and speaking or in their behavior outside institutional contexts.

Convictional universities may reasonably expect that faculty members
and other workers support the universities’ missions and avoid disrup-
tive activities, especially in the classroom, but should not seek to silence
their contributions to increased understanding on the part of students,
colleagues, and the communities in which institutions are embedded.
Institutions may reasonably hire with convictional consonance in mind.
But they should not foreclose the quest for truth or compromise auton-
omy or flourishing by asking faculty members to agree to particular
beliefs or behavioral stances. Doing so prevents faculty members from
contributing through their words or behavior to increased understanding
within their universities and in the wider world.

16 See Scriven, supra note 15, at 277-78.
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VI. CoNCLUSION

While the general preclusion of state interference with expressive activ-
ity serves to answer most questions about expressive freedom, a num-
ber of special cases pose particular problems. States are coercively funded
and routinely deploy force to achieve their ends. To limit the effects of
these features of state activity, and to ensure that states, as long as they
obtain, will serve rather than undermining the ecology of expression,
states should make public-access spaces available for expressive activity
without regard to the expressive content of that activity. To avoid speak-
ing on anyone’s behalf, much less endorsing any sort of orthodoxy,
the state should avoid sponsoring expressive activity. Out of regard for
their autonomy and their capacity for flourishing, and in order to ena-
ble others to benefit from their potential contributions to the expressive
ecosystem, government workers should be legally entitled to express
themselves freely. This should be true when they are addressing politi-
cally controversial topics in unofficial capacities and when they engage in
whistle-blowing—an activity which enhances public awareness of govern-
ment mischief and helps to ensure accountability.

The value of autonomy, flourishing, and ongoing contributions to
understanding all give business firms, convictional communities, and
universities reasons to avoid interfering with the expressive freedom of
participants. Firms are not responsible for maintaining the expressive
ecosystem, but they can facilitate its flourishing by declining to inter-
fere with their workers” expressive activity. Free expression on the part of
workers can also help to improve firms’ performance. Convictional com-
munities help to achieve the goal of truth-seeking by showing themselves
hospitable to expressive activity. And, especially in light of their distinc-
tive purposes of teaching and scholarship, universities have particular rea-
sons to avoid stifling free expression in their classrooms and elsewhere on
their campuses.

In the first six chapters of this book, I have attempted to lay out a
general framework for thinking about freedom of expression and to
note at a fairly high level of abstraction why this kind of freedom might
apply even in cases in which legal liability was not at issue. In Chapter 8,
I use the framework to consider some more specific cases, including
broad issues I haven’t so far addressed and some current topics that have
attracted recent media attention.
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CHAPTER 8

Respecting and Promoting Free Expression:
Case Studies

Case studies, both real and fictional, help to clarify the significance and
implications of the ecological theory of free expression for both state and non-
state actors.

I. INTRODUCTION

The principles I have elaborated provide multiple grounds for respecting
and protecting expressive freedom. In this chapter, to illustrate the rel-
evance of these principles, I offer brisk treatments of a number of cases.
I begin with several concerned directly with state action. Then, I turn to
the ones involving non-governmental actors.

II. CasES INVOLVING STATE-IMPOSED LEGAL LIABILITY

State action has the potential to affect the expressive ecosystem in mul-
tiple ways. In this part, I note two kinds of state-created putative rights
that interfere with expressive freedom on multiple levels—*“intellectual
property” rights and rights against defamation. I also examine the appro-
priateness of the state’s own expressive activity with a focus on state
maintenance of controversial monuments and of attempted suppression
by the legal system of the cinematic documentation of rights-violating
conduct.

© The Author(s) 2018 115
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A. Intellectual “Propevty”

Intellectual “property” (IP) rights are difficult to square with freedom
of expression. IP protections tell people what they can and cannot do
with their own possessions, imposing legal liability on those who embody
abstract patterns in unapproved ways. To accept robust possessory rights
of the sort I have defended here is thus to reject conventional IP pro-
tection. Put another way: IP involves a grant of monopoly privilege;
monopoly privileges of all kinds are inconsistent with robust possessory
rights. It seems clear that they are also inconsistent with personal auton-
omy and would undercut the opportunities for flourishing autonomous
choice with respect to the use of those possessions to embody various
patterns might make possible.

Defenders of these monopoly privileges have argued since their ini-
tial institution that granting them benefits everyone because it leads to
a profusion of valuable goods and services that would not be created
in their absence. Without these privileges, say IP’s proponents, people
could not afford to create and embody new patterns or would not be
willing to take the risk involved in doing so, or would not, in any case,
do so with anything like the frequency they do now. On this view, we
would have reason to modify the baseline possessory rules to allow for
at least some monopolistic privileges-related abstract patterns because we
would all, or almost all, be better off in virtue of the availability of goods
ad services made possible by these privileges.

It is unclear, however, whether this claim is correct. People can mon-
etize the creation and embodiment of new patterns in ways that don’t
depend on IP.!' And there is good evidence that they have done so
repeatedly. Innovation happens without monopoly privileges, and not
only at the margins. Almost three decades ago, Friedrich Hayek voiced

LSee, 4., KEviN A. CARSON, “INTELLECTUAL PROPERTY”: A LIBERTARIAN CRITIQUE 28-29
(2009), available at http://c4ss.org/wp-content/uploads,/2009 /05 /intellectual-prop-
erty-a-libertarian-critique.pdf; [Mike Masnick] The Future of Music Business Models (and
Those Who Are Already There), TEcHDIRT, Jan. 25, 2010, http://www.techdirt.com/arti-
cles/20091119,/1634117011.shtml; Stephan Kinsella, Examples of Ways Content Creators
Can Profit Without Intellectunl Property, STEPHANKINSELLA.COM, July 28, 2010, http://
www.stephankinsella.com,/2010,/07 /examples-of-ways-content-creators-can-profit-with-
out-intellectual-property,/; MicHELE BoLDrRIN & Davip K. LEVINE, AGAINST INTELLECTUAL
Monorory 123-48 (2008). But c¢f. Bobbie Johnson, Unbound’s Strugyle to Crowdfund
Books, BLOOMBERG BUSINESSWEEK, July 26, 2011, available at http://www.businessweek.
com/technology/unbounds-struggle-to-crowdfund-books-07262011.html.
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skepticism about “whether there exists a single great work of literature
which we would not possess had the author been unable to obtain an
exclusive copyright for it. ...”? He emphasized that

recurrent re-examinations of the problem have not demonstrated that
the obtainability of patents of invention actually enhances the flow of
new technical knowledge rather than leading to wasteful concentration of
research on problems whose solution in the near future can be foreseen
and where, in consequence of the law, anyone who hits upon a solution a
moment before the next gains the right to its exclusive use for a prolonged
period.?
Recent historical and contemporary evidence supports this view.*
More than that, it underscores the point that IP can actively hinder
innovation.®
Enforcing IP claims would mean vesting considerable power in legal
authorities to exercise potentially arbitrary discretion. And IP protection
flies in the face of the instrumental rationale for expressive freedom. It
could be expected to limit access and the use of commercially valuable
information and to be used on occasion actively to suppress information
to which members of the public might want access. Respect for people’s
rights to their actual physical possessions, for their autonomy and flour-
ishing, and for the multiple broad, public benefits effected by the broad
dispersion of information provides good reason to oppose monopolistic
IP privileges.®

2F. A. Havex, Tue Fatar Concerr 36 (W. W. Bartley 111 ed. 1988). Hayek also notes that
“it seems ... that the case for copyright must rest almost entirely on the circumstance that
such exceedingly useful works as encyclopaedias, dictionaries, textbooks, and other works
of reference could not be produced if, once they existed, they could freely be reproduced.”
Id. at 36-37. More recent experience suggests that Hayek was unduly pessimistic here.

31d. at 37.

+See, e4., BOLDRIN & LEVINE, supra note 1; CARSON, supra note 1; N. STEPHAN KINSELLA,
AGAINST INTELLECTUAL PrOPERTY (2008); Roderick T. Long, The Libertarian Case Against
Intellectunl Property Rights, in MARKETS NOT CAPITALISM: INDIVIDUALIST ANARCHISM AGAINST
Bosskes, INEQuUALITY, CORPORATE POWER, AND STRUCTURAL Poverty 187 (Gary Chartier &
Charles W. Johnson eds., 2011); BriNk Linpsey & STEVEN TEeLES, THE CAPTURED EcoNOMY:
How THE PowerrUL BECOME RICHER, SLow DOWN GROWTH, AND INCREASE INEQUALITY
64-96 (2017).

5 See BOLDRIN & LEVINE, supra note 1, at 68-96, 184-211.

6 But cf. NIGEL WARBURTON, FREE SPEECH: A VERY SHORT INTRODUCTION 88-94 (2009).
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B. Defamation

Hugo Black famously doubted that the US Constitution’s protection of
freedom of expression left any room for legal liability for libel, slander,
or defamation. “It wouldn’t bother me,” he observed, “if there were
no libel or slander laws.” He concluded bluntly: “They infringe on free
speech.””

Black’s argument for this view was on its face a textualist constitu-
tional one: “I have no doubt myself that the provision, as written and
adopted, intended that there should be no libel or defamation law in the
United States under the United States Government, just absolutely none
so far as I am concerned.”® And, in accordance with the Fourteenth
Amendment, because the Constitutional provision “was not intended to
authorize damage suits for mere words,” it follows that “the same rule
should apply to the state.” As I have emphasized, this book is an argu-
ment in normative political philosophy, not an exploration of the con-
stitutional law of the USA or any other polity. But Black’s conclusion
seems to me to be correct as a matter of political morality.!?

The most straightforward argument for denying legal relief in these
cases is that A should be able to obtain legal relief from B only when A’s
conduct caused or constituted an injury to A’s body or A’s justly acquired
possessions. Defamation does not constitute or cause any such injury.

7 Quoted in ROGER NEwMAN, HuGO Brack: A BroGrarhy 513 (1994). Jeremy Waldron
suggests that Black was mistaken in opposing group defamation laws. See JEREMY WALDRON,
Tue Harm 1N Hate SeeechH (2012). But Waldron reads Black as treating laws prohibit-
ing the defamation of individuals as acceptable, see 4. at 51-53. Black may have regarded
such laws as appropriate at the time of the Beauharnais decision, see Beauharnais v. Illinois,
343 U.S. 250, 267-76 (1952) (Black, J., dissenting), on which Waldron focuses, or he
may simply have accepted them azguendo in his dissent. But by the time of the interview
Newman quotes he seems clearly to have become unequivocally skeptical regarding them.

8Hugo Black, Justice Black and First Amendment “Absolutes™ A Public Interview,
37 N.Y.U. L. Rev. 549, 557 (1962) (interview with Edmond Cahn).

9Id. at 558.

0Defamation claims are, 1 suggest, state-enabled infringements on people’s rightful
claims to their own bodies and justly acquired possessions. And they are enforced by states
by means of their own legal institutions. Alan Haworth argues that non-state organiza-
tions are often the key contemporary sources of threats to freedom of expression. I cer-
tainly believe that such organizations can impede the operation of the expressive ecosystem.
But I also believe, for reasons I have already noted, that force is qualitatively different
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More than that, the viability of defamation actions presupposes
rights that it would seem odd in other contexts to assume obtained—
rights with respect to other people’s beliefs and attitudes and rights with
respect to communications among third parties. Suppose I have a right
to my reputation. This putative right would just be a right that someone
else not interfere with how other people view me by communicating with
them in relevant ways. And libel, slander, and defamation actions seem
to presuppose precisely that I do have such rights. I have no right that
other people view me in a certain way. But if I have no right that other
people view me in a given way, there’s no right for someone who affects
the way others view me to violate. Similarly, I don’t have any general
right that another person communicate with particular third parties in
any particular way. But, if I don’t, whence the putative right that another
person communicate with third parties about me in any particular way?
The point is not I have no interest in these things or that someone who
engages in the kind of conduct capable of occasioning libel, defamation,
or slander actions behaves in a morally acceptable way. It is simply that I
have no cause of action.!!

The intuitive implausibility of the idea that there should be actions for
defamation is apparent when the individual elements of a putative def-
amation claim are spelled out. Such a claim presupposes that there are
rights which we wouldn’t otherwise acknowledge and which we would
have little or no reason to acknowledge in other contexts. Clearly, for
instance, a right against defamation means a right to control what other
people do with their bodies and justly acquired possessions. And it means
a right to interfere with others’ autonomy more generally and to under-
mine their flourishing in various ways.!?

from other kinds of interference with freedom of expression (and other sorts of freedom).
When Haworth offers examples of the kind of attempted suppression of expressive activ-
ity in which non-state actors engage, he begins by instancing the courtroom attack by
McDonalds on putatively libelous characterizations of its products and operations. See ALAN
HaworrH, FrRee SpeecH 137-38 (1998). But such an attack would be possible only given
the operation of a state legal system enforcing state-created rights against defamation.

11 §ee MurraY N. RoTHBARD, THE ETHICS OF LiBERTY 121-23, 124-27 (1982).

12No one flourishes by lying. Lying may enable the liar to realize extrinsic benefits, but
it is not inherently beneficial to the liar, and of course it is harmful to the person or persons
deceived, and to the relationship between the liar and anyone she deceives. But an act may
be an act of deception and simultaneously an act of another type, one that does benefit the
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In addition, a purportedly defamatory expressive act can contribute
instrumentally to growth in understanding. (#) A putatively defamatory
proposition conveyed such an act may, in fact, be true. (#7) The prop-
osition may be in significant part true. (z72) A supposedly defamatory
expressive act can prompt a vigorous response that can help to clarify.

By contrast, the availability of defamation actions runs the risk of
inhibiting the operation of the expressive ecosystem. Private parties can
use defamation actions to suppress truths they do not wish to circulate.
Those with substantial resources can tie up truth-tellers in the courts
and exhaust their resources in or to prevent the dissemination of claims
they regard as undesirable.!3 State actors and corporate mischief-makers,
in particular, can use defamation actions to protect themselves and their
cronies against public scrutiny. Would-be truth-tellers may be inhibited
from engaging in expressive activity by the potential for defamation lia-
bility. And the availability of actions for defamation can lead to an uncrit-
ical attitude regarding public claims that in fact ought to be scrutinized
carefully. '

Defamatory acts are deceptive, and that those who have been deceived
have been injured in multiple ways (at minimum, with respect to mul-
tiple basic aspects of their well-being, including speculative knowledge
and practical reasonableness). However, it is they, rather than the person
about whom deceptive claims are made, who have been lied to. If there
were a cause of action, then, it would rightly be these injured parties in
whom it would vest. In addition, the relevant injuries, while morally seri-
ous, are not necessarily legally cognizable. A deceived party would have
suffered a legally cognizable injury only if (7) she was deceived regarding
a third party in a way that amounted to defrauding her—depriving her of
her justly acquired possessions by means of deception or (77) someone’s
deceiving her triggered a contractual provision necessitating a penalty of
some kind.!®

liar, the deceived person or persons, or both. And of course there is no guarantee that an
expressive act that occasions a defamation action, even a good-faith one, is (7) intended to
effect or maintain a false belief, (#7) known or believed by the communicator to convey a
false proposition, or, indeed, (zzZ) actually false.

13 See ROTHBARD, supra note 11, at 127.

14 See 4d.

15 Thanks to Kevin Hill for useful observations regarding this issue.
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The fact that tort actions for defamation weren’t available wouldn’t
mean that there would be no remedies for the intentional propagation
by one person of falsehoods about another. Those to whom the false-
hoods are told could secure themselves against deception by contract.
And someone about whom lies are told can use a variety of public fora,
including the press and various social media platforms, to present (more
publicly) the information she could have offered in support of a defama-
tion action.

The availability of defamation actions is, at minimum, difficult to
square with a commitment to free expression. Such actions infringe
on people’s rights to do as they like with their justly acquired posses-
sions. They presuppose rights that we would otherwise have little rea-
son to acknowledge. They interfere with people’s autonomy. And they
undermine the operation of the expressive ecosystem. A just legal system
should make no room for them.

C. State-Maintained Monuments

Symbols are not inberently valuable. Rather, they are valuable insofar as
they contribute to or constitute various aspects of the flourishing, the
fulfillment, and the well-being of particular agents. They may do so by
fostering knowledge or practical reasonableness, prompting moral behav-
ior, contributing to play, evoking religious or aesthetic or imaginatively
immersive experiences, or in other ways. (Specific physical realizations of
symbols may also be valuable because of their identity-constitutive sig-
nificance for particular agents.) They can thus frequently be expected to
be controversial.

Monuments maintained by governments represent, as I have
observed, significant instances of expressive activity by those govern-
ments. Such monuments have attracted increasing attention in American
politics, as controversies have raged regarding the locations of statues
memorializing Confederate political and military leaders.'®

168ee 1lya Somin, The Case for Tuking Down Confederate Monuments, WASHINGTON
Post, May 17, 2017, available at https://www.washingtonpost.com/news/volokh-
conspiracy/wp,/2017 /05 /17 /the-case-for-taking-down-confederate-monuments/
utm_term=.2670297e¢6db4.


https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/05/17/the-case-for-taking-down-confederate-monuments/%3futm_term%3d.2670297e6db4
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/05/17/the-case-for-taking-down-confederate-monuments/%3futm_term%3d.2670297e6db4
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/05/17/the-case-for-taking-down-confederate-monuments/%3futm_term%3d.2670297e6db4
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These statues rightly prompt concern. The Confederate States of
America did a variety of evil things—most dreadfully, maintaining the
institution of slavery, but also making war, practicing conscription, con-
fiscating its subjects’ resources, and suppressing dissent in multiple ways.
But this would not, on its own, be a reason not to maintain a statue
representing one of the CSA’s political or military leaders. After all, the
purpose for which the statue was maintained might be unrelated to evil
actions performed by the person on behalf of the CSA. The statue might
be maintained without any intent to honor those evil actions. And it
might in fact send a variety of messages.

While the statues might send multiple messages, and might not be
consciously intended to send problematic ones, it might be difficult or
impossible to avoid sending some messages in some settings. What makes
it unreasonable for governments to maintain CSA statues is not the fact
that those represented by the statues have engaged in wrongdoing—this
is, of course, true of all of us. What makes it unreasonable for govern-
ments to maintain these statues is rather that the statues unavoidably
send a particularly disturbing message in the context in which they are
maintained. While legally mandated segregation has ended, racial animus
persists in some quarters, and actions by governmental authorities to sub-
ordinate and exclude black Southerners occurred within living memory.
Those memories understandably evoke fears that abuses will occur again.

A government that places a religious symbol on land it claims signals
its endorsement of that symbol and effectively coerces support for the
tradition represented by the symbol. Consider, then, what happens when
a government is known to have supported racialized subordination in the
past and places on its land a piece of artwork that evokes the CSA. In this
case, given the identification of the CSA with the institution of slavery,
there is the serious risk that, by maintaining the monument, the govern-
ment will send the message that it continues to support racialized sub-
ordination and that it can be expected to act in an unjust manner. If a
government maintains a monument that symbolically expresses a positive
attitude toward past figures who acted with hostility toward some people,
and if the government has a history of acting with hostility toward similar
people over time, it is understandable that such people today might rea-
sonably see the maintenance of the monument as cause for concern.!”

17 Thanks to David Gordon for pushing me to clarify my position on this point.
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The significance of the monuments in this case is not a matter of the
actual intentions of the relevant civic leaders. The point is that, in the
context in which Confederate monuments currently appear, govern-
ments that maintain them are as likely to seem to take sides as those
that place religious symbols on the land they claim. Signaling—in effect,
threatening—that they might side against people they are expected to
serve is just the sort of expressive activity in which it’s especially undesir-
able for governments to engage. Given the communicative impact of the
symbols, governments have good reason to remove them. That people
who object to their presence are forced to fund their maintenance and
their protection is a further reason to do so.

While Confederate monuments have attracted particularly focused
attention of late, monuments of all sorts both commit governments to
taking sides on controversial issues and are maintained by coercing some
people whose convictions they do not convey. Some critics of the cam-
paign against Confederate monuments have regarded it as a reductio ad
absurdum to ask whether other monuments, to revered political lead-
ers, should also be removed from government land. It is important that
the state not taking sides against particular groups of people and that it
not commandeer people through taxation into, in effect, saying things
they don’t in fact wish to say. That it suggests that many, many other
monuments should follow the Confederate monuments in the South,
and the statutes of Lenin, Stalin, and other thugs in the former Eastern-
bloc countries in ceasing to be publicly displayed on government land.!8
Non-state actors should be entitled to acquire and display these monu-
ments, but states should get out of the monument business.

D. The Jewel Heist Documentary

Suppose a filmmaker encourages a criminal gang to commit a jewel
heist—and bring her along to record the robbery in real time in order
to create a commercial documentary. Theft of others’ justly acquired

18See Radley Balko, We Should Treat Confederate Monuments the Way Moscow and
Budapest Have Treated Communist Statues, WASHINGTON Post, June 26, 2017, available at
https:/ /www.washingtonpost.com/news/the-watch /wp,/2017 /06 /26 /we-should-treat-con-
federate-monuments-the-way-moscow-and-budapest-have-treated-communist-statutes /?utm_
term=.05¢815be0b00.
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possessions is both morally wrong and rightly a predicate for legal
liability. Actually, committing a robbery in a film is thus both morally
wrong and rightly a predicate for legal liability. There is no right to make
a film to which actual, real-world theft is integral. Anyone contributing
to the making of such a film by actually committing the robbery would
be creating evidence of her own wrongdoing. The cooperative role of
the filmmaker might well render her contributorily liable for the robbery
as well.

Similarly, anyone attempting to distribute such a film on bebalf of the
documentarian and the thieves would presumably be in a position to
help arrange for their identification. If her arrangement with them pre-
dated or was simultaneous with the making of their film, she might rea-
sonably be regarded as sharing liability with them.

By contrast, however, someone distributing such a film without any
kind of chosen responsibility for the murder or murders it depicted
would not reasonably be subjected to ex ante restrictions or to ex post
liability, presuming the media she used to distribute it were her justly
acquired possessions. In this case, attempting to interfere with her dis-
tribution of the film would count as interference with her just possessory
rights and also with her autonomy and that of the consumers of the film.
And certainly ordinary consumers would be entirely within their rights
to attend public exhibitions of the film, to own DVD copies, and to play
the film on their own video equipment using their own DVDS or taking
advantage of streaming services.

Moral objections to the creation of such a film seem entirely appro-
priate. Some moral objections to the consumption of the film may be as
well. But there is little justification for translating such objections into
any attempt to impose legal liability for the non-violent distribution or
consumption of the film—activities rightly protected under the same
standards applicable to other peaceful uses of justly acquired possessions
and peaceful uses of autonomy.

III. CasEs INVOLVING THE NON-(GOVERNMENTAL
WORKPLACE

While people’s rights to control how their justly acquired possessions will
be used are foundational to the expressive ecosystem, questions of ethics
don’t disappear once questions about rights have been resolved. Absent
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contractual protections, employers should be legally entitled to limit
uses of their property for expressive activity and to terminate workers for
engaging in expressive activity of which they disapprove. They should be
legally entitled to do so, just as married people should be legally enti-
tled to violate promises of sexual exclusivity made to their partners; but,
as in the latter case, legal entitlement doesn’t track moral acceptability.
The considerations related to autonomy, flourishing, and the functioning
of the expressive ecosystem, together with the ones related to the spe-
cific purposes of particular workplaces, can serve as weighty reasons for
employers to respect workers’ freedom to engage in expressive activity
in their workplaces. I consider three examples here: a journalist’s tweets
critical of the President; a fictional sports agent’s distribution to his co-
workers of a memo critical of their firm and their industry; and profes-
sional athletes’ decisions to publicly, if silently, protest during the playing
of “The Star-Spangled Banner.”

A. Tweeting at Trump

On September 11, 2017, ESPN SportsCenter host Jemele Hill tweeted
that US President Donald Trump was a “white supremacist who has
largely surrounded himself with other white supremacists.” A firestorm
erupted. Presidential Press Secretary Sarah Huckabee Sanders fulmi-
nated from the White House podium that Hill had committed “a fireable
offense.”1?

It is relatively unprecedented, in my experience, for a government
official to call for the termination of a journalist for criticizing a politi-
cian. This almost-direct interference in the expressive ecosystem by an
agent of the state is troubling on its own. Sanders was clearly speaking in
her official capacity, as a representative of the US government, and it will
have been natural to interpret her words as interpreting a call issued in
some sense on behalf of the President himself. While no threat attended
Sanders’s declaration, she was using official pressure to attack a member
of the media. When government officials employ their privileged plat-
forms and tax-funded microphones to attack the economic well-being of

Y White House Calls Jemele Hill’s “White Supremacist” Tiveets a “Fireable Offense,” SPORTS
ILLUSTRATED, Sep. 13, 2017, available at https: / /www.si.com/tech-media/2017 /09 /13 /
sarah-huckabee-sanders-tells-press-jemele-hill-should-lose-job-over.
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critical journalists, they arguably step outside the bounds of acceptability.
They have not directly used force against their critics, but they have
exerted considerable pressure against those who are tasked in part pre-
cisely with holding them accountable.

Absent contractual constraints, ESPN should be legally free to fire
Hill. However, whatever one believes about the accuracy of her char-
acterization of Trump, relevant considerations weigh heavily against
the moral appropriateness of firing her for tweeting that he was a white
supremacist.?’ No sensible person would want to encourage employers
to make employment decisions based on people’s out-of-work com-
ments. Encouraging ESPN to fire Hill because of her comments means
contributing to the establishment of precedents that would be bad for
workers generally.

The instinct behind calls for Hill’s firing, however, seems to be that
journalism is special in a way that makes it particularly dangerous to
give someone like Hill a public platform representing a news organiza-
tion. But her status as a journalist does not make it appropriate for her
employer to fire her in virtue of her tweets.

It is easy to imagine a news organization taking the official position
that, in accordance with a commonly accepted definition of the term,
Trump did, indeed, qualify as a white supremacist. To be clear, I am not
expressing any opinion regarding the question of whether this charac-
terization was accurate. I mean simply that a news organization should
be free legally to decide that it was accurate and to express this position
publicly, and that taking this position publicly could perfectly well—
given that careful thought had gone into review of the definition, the
relevant evidence, and the implications of announcing the position—be
morally appropriate and consistent with the news organization’s journal-
istic mission. Public understanding is not well served when news organi-
zations editorialize while pretending to be objective, nor when they
abandon careful investigation and factual reporting in favor of an exclu-
sive focus on analyzing, interpreting, and evaluating events in the news.
But they do news consumers a service by acknowledging their stances
on controversial issues rather than pretending not to have them, by not-
ing explicitly when officials act wrongly or speak falsely, and by seeking

20To be clear, I believe the considerations I note here would also apply in the case of
journalists harassed, disciplined, or fired for criticizing any politician, and not merely
Donald Trump.



8 RESPECTING AND PROMOTING FREE EXPRESSION: CASE STUDIES 127

to provide moral leadership at crucial times. Some organizations might
imagine that their key commitments precluded this kind of honesty or
directness; I would submit that such commitments were unreasonable,
given the distinctive opportunities news organizations have to impact
public understanding.

A news organization committed to avoiding editorial comment
entirely would have reason to object when a journalist speaking in its
name chose to editorialize. But this is not what Hill did. She expressed
her belief regarding Trump and those around him using her personal
Twitter feed. She was not claiming to represent ESPN, and a reasonable
consumer of her comments would not have taken her to do so. It is
no doubt true that Hill’s visibility on Twitter is significantly depend-
ent on ESPN’s decision to employ her in a highly visible position.?!
But that does not mean that she therefore speaks, or could reasonably
be imagined to be speaking, on behalf of ESPN whenever she tweets.
ESPN is not responsible for her tweets despite arguably having made her
Twitter following possible any more than a news organization that paid a
journalist a salary high enough to enable him to buy a spiffy Manhattan
apartment would be responsible if he chose to conduct an adulterous
liaison there. And given that it is not, it should not be concerned with
the contents of her tweets—much less fire her for them.

The general reasons that prompt us to value expressive autonomy
should certainly prompt ESPN to think twice about interfering with
Hill’s choice to voice her views of Trump on Twitter, as should the
recognition of the aspects of well-being in which she and her followers
were able to participate in virtue of her tweets. And the threat of further
reprisals would run the risk of inhibiting her future autonomous choices
and impeding her flourishing—while also burdening other journalists’
exercise of their autonomy and fulfillment (for them and others) effected
through that autonomy.

Inhibiting the expression of conclusory judgments like Hill’s also
limits her ability and those of other journalists to contribute to public
understanding and debate. Here, the focus is not so much on the injury
to Hill herself (viewed in this case as an example of similarly situated
journalists) as on the loss to the public if she is rendered unable to con-
tribute in the same way to the expressive ecosystem.

21 As Adam Scales has observed to me in connection with this case.



128  GARY CHARTIER

These considerations suggest that news organizations should avoid
punishing journalists for what they way when not representing their
employers (they should obviously be free to release statements empha-
sizing that they do not agree with the journalists on particular topics).
But they are perhaps particularly relevant when journalists seek to hold
government officials and other high-profile people accountable for
wrongdoing or to prevent wrongdoing from occurring in the future. For
these are central to the journalistic mission. Even when journalistic activ-
ity occurs outside of work, news organizations should value journalists’
engagement with and contribution to public debate.

It would be unreasonable to fire a journalist for expressing political
beliefs when colleagues had not been fired for doing so, both because
she could not reasonably expect, given past behavior, that she would
be fired for expressing her political beliefs and because a news organi-
zation that fired her after not firing others for expressing their political
beliefs would evidently be acting in an arbitrary manner. But perhaps,
a critic might suggest, the reason Hill should be fired for passionately
expressing a belief regarding a matter of political concern is that her view
is in some way “extremist.” But this could hardly be a legitimate stand-
ard. It would be difficult for journalists (or others) to know when they
were falling foul of a prohibition on expressing extreme political views.
Extreme views are no less likely to be true for being extreme. And the
expression of extreme views can contribute to public understanding just
as the expression of other views can (and perhaps in an additional, special
way, since such views provoke pointed reactions that themselves contrib-
ute to the expressive ecosystem).

A further reason for firing a journalist for expressing beliefs like Hill’s
might be that she did so in a highly provocative manner. But it is not
clear how views like the ones Hill voiced on Twitter could have failed to
be provocative; there is probably not an especially nice way to voice the
conviction that someone is behaving very, very badly. If expression mat-
ters, we might well regard incendiary communication as something we
simply need to tolerate. This might be especially true precisely in cases
in which someone seeks to call attention to deeply problematic behavior.

In addition, there is no reason in principle to objection to incendiary
communication. The expressive ecosystem does not function best when
conducted like the fantasy version of an academic seminar. Dispassionate
intellectual engagement matters. However, our multiple reasons for safe-
guarding expressive freedom even when possessory rights aren’t decisive
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(autonomy, flourishing, the various instrumental values of this kind of
freedom) don’t only give us reasons to prize and protect sober intellec-
tual discourse. They apply to emotion-engaging music or film—and also
to passionate tweets. Finally, of course, to speak of expressive activity
as provocative is not to treat the communicator as responsible for bad
behavior in which others might opt to engage in response to what she
has communicated.

Here as elsewhere, of course, the issue of public reaction is relevant.
While ESPN decision makers obviously wouldn’t be willing to be fired
Just because members of the public disliked things they’d tweeted, they
obviously have to maintain their network’s profitability. And some mem-
bers of the public might shun a news organization because of their disap-
proval of something a journalist has said.

To be clear: It would be completely unreasonable for members of the
public to hold a news organization responsible for a journalist’s expres-
sive (or other) activity outside work hours and away from her work-site.
The journalist does not, in such cases, speak for her employer and is
not under the control of her employer (nor would we want her to be).
Employing her does not imply endorsement by the news organization of
her outside-work comments. Mere association with her does not render
the news organization complicit in her actions. And employers are not
responsible for punishing workers for bad outside-work behavior (to be
clear, I deny that Hill’s behavior was bad), both because retributive pun-
ishment is morally objectionable and because employers are not charged
with the moral superintendence of their workers.?? Similarly, it would be
unreasonable for members of the consuming public to act in a way that
will in fact undermine the expressive ecosystem (though of course mem-
bers of the public must also discriminate among better and worse views
for the ecosystem to function effectively).

Nonetheless, however unreasonable members of the consuming
public might be in this case, news-organization managers still need to
take into account the possibility that consumer disaffection related to
a journalist’s outside-work comments might lead to a significant reve-
nue loss. It seems to me that an executive would be unlikely to treat
as acceptable a rule as applied to the executive or her loved ones that

220n retribution, see GARY CHARTIER, ANARCHY AND LEGAL ORDER: Law AND POLITICS FOR
A STATELESS SOCIETY 289-95 (2013).
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gave 7o weight to a journalist’s autonomy and the journalist’s and her
audience’s flourishing and the public benefits of free expression both by
the journalist and in general (given the precedential value of the news
organization’s action here), as well as the public’s unreasonableness,
as compared with the impact of declining profits. But perhaps, if roles
were reversed, the executive would be willing at least in some cases to
accept a rule in accordance with which she or a loved one could be fired
because of comments prompting a decline in profits, even allowing for
all other relevant considerations. In these cases, the executive would not
act unreasonably if she fired the journalist. Except, however, in those
cases in which her responsibility to maintain profitability (along with
all the other relevant factors) rendered it unfair for her zot to fire the
journalist—and these would, I suspect, be rare—we might reasonably
hope that, even when firing the journalist was permissible, an executive
would take a stand against public unreasonableness and for freedom of
expression.

B. Corporate Conversation

In Cameron Crowe’s 1996 film Jerry Maguire, a sports agent concludes
that the sports-management business faces a crisis of integrity. He envi-
sions a reconception of his role, and his agency’s, and, to that end, pre-
pares and distributes a thoughtful memorandum arguing his case and
urging his colleagues to embrace a new mission. His agency fires him.

Presuming the firing was consistent with his contract, the firm surely
was and should have been legally entitled to terminate Jerry Maguire.
But there are surely reasons to question the moral appropriateness of dis-
missing him for writing and circulating the memo. Doing so obviously
hampered his expressive autonomy, while sending the message to other
agents that publicly sharing potential critical views with each other would
not be tolerated. And by discouraging the sharing of insights and per-
spectives, it effectively deprived the firm and of the benefit of the infor-
mation those situated like Maguire might otherwise have shared, and
its clients of the opportunity to think about alternatives and potentially
press the firm for them. Given that Maguire’s memo would surely have
impacted other agencies as well, discouraging the preparation of such
memos by firing him would effectively deprive those agencies and their
clients of the relevant benefits as well.
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Obviously, the fact that Maguire proposed a change in his company’s
mission should not have required his colleagues to adopt the change.
And it might well have been reasonable over time to fire him if it became
apparent that, while the company had not embraced his proposal, he had
declined to fulfill his duties in accordance with the company’s existing
mission. But the negative reaction to his expressive activity did not seem
to have been motivated by actual evidence that Maguire had fallen down
on the job. Instead, it seems more likely to have been prompted by the
insecurity of managerial egos and by resistance to change. Neither is a
useful predicate for good organizational decision making. But, what-
ever their merits in other contexts, it seems especially unreasonable to
act on the basis of either to deprive a firm, its clients, and others of the
benefit of thoughtful reflections. Autonomy, flourishing, and multiple
instrumental values associated with free expression all suggest that Sports
Management International should have retained Jerry Maguire.

C. Athletic Patriotism

It has become de riguenr for American athletic events to be, at least,
preceded by patriotic displays of various sorts, notably performances of
“The Star-Spangled Banner.” Sports organizations should of course be
free to organize such displays. But such displays raise multiple concerns
related to freedom of expression.

These displays run the risk of conscripting fans and athletes into
expressing themselves in particular ways. When “The Star-Spangled
Banner” is performed, fans and athletes experience considerable social
pressure to stand, perhaps even to hold their hands over their hearts.
That is, they are pushed to engage in behavior that conveys a particular
sort of communicative content. This does not, of course, amount to legal
coercion; people remain free to decline to participate. But they do expe-
rience social pressure to do so. The result is something very similar to
the demand for orthodoxy—calling for personal recitation of the Pledge
of Allegiance—that Justice Jackson rejected in Barnette.

Fans experience pressure to stand, perhaps to salute, on the part of
those seated near to them. Athletes experience pressure from employers,
coaches, and fellow team members. Their behavior is also under scru-
tiny from the members of the public viewing them on television and
the Internet. By arranging for performances of “The Start-Spangled
Banner” to which public deference are constantly treated as expected
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responses, sports organizations conscript both into communicating patri-
otic messages. These organizations might reasonably show regard for the
autonomy of fans and athletes by not scheduling such performances.

Fans, of course, may well want to participate in such shared celebra-
tory events. Not everyone’s preferences can be satisfied, and perhaps
it remains reasonable to organize them because of fan demand. Teams
could, by contrast, decline to pressure athletes to engage unwillingly in
patriotic expression by asking them to arrive on the field only after the
performances have concluded.

To schedule these sorts of patriotic performances is to run the risk of
pushing fans and athletes engage in expressive activity when they might
not wish to do so. It can also be the occasion for potentially controversial
counter-expression. San Francisco 49ers quarterback Colin Kaepernick
attracted sustained media attention when he announced and enacted a
decision to kneel, rather than standing, during pre-game performances of
“The Star-Spangled Banner.” Kaepernick’s decision, he said, was moti-
vated by concerns related to the mistreatment of people of color in the
USA. Other athletes followed Kaepernick’s lead. He became a free agent
at the end of the 2017 season. However, he failed to secure a contract
for the new season. While different explanations were offered, it was
widely suspected, given the quality of his athletic performance,?® that
controversy over his highly visible public gesture was responsible.

Kaepernick’s visible protest against abuses including police violence
powerfully called attention to topics that arguably merited increased
public attention in the USA. He made a significant (and on my view
valuable) contribution to public debate—doing one of the key things
someone participating in the expressive ecosystem is supposed to do. At
the same time, he shared his own passion with others, connecting in new
ways with fans and fellow athletes. Sidelining him because of his decision
to protest counters his autonomy, undercuts his flourishing, and deprives
the expressive ecosystem of his contributions. These are at least signifi-
cant reasons for supporting his decision. They are also reasons for a team
not to deny him a contract because of his expressive activity.

They are obviously not the only factors in play. It is certainly rea-
sonable for a team to worry about a significant revenue drain if it hires

23S Kyle Wagner, Colin Kaepernick Is Not Supposed to Be Unemployed,
FrveTuartYEIGHT, Aug. 4, 2017, available at https:/ /fivethirtyeight.com /features/colin-
kaepernick-is-not-supposed-to-be-unemployed /.
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Kaepernick and fans who dislike his behavior vote in various ways with
their feet and their dollars. On the other hand, the increased popularity
with some fans Kaepernick has enjoyed because of his principled stance
could drive revenue toward a team that opted to employ him. Team
decision makers who would not be willing to be treated this way them-
selves should not, in any case, decline to employ him because of the con-
tent of his expressive activity.?* They may, of course, reasonably take the
effects of that expressive activity into account when deciding whether to
do so—they are, after all, running for-profit businesses. But they should
also be prepared to take into account his own autonomy and flourishing,
his contribution to public debate, and his influence on other athletes and
members of the public as regards the issues he has chosen to highlight,
as well as the role of the valuable precedent he has set in encouraging
athletes to use their socially prominent positions to challenge societal
abuses.

When players protest, fans who’ve paid simply to watch a foot-
ball game might worry that they are being pressured to watch athletes
engage in controversial symbolic acts. In such cases, fans are not, of
course, being pressured (as they are by the performance of “The Star-
Spangled Banner”) to participate actively in patriotic rituals—their
autonomy is not being interfered with, per se; but they might prefer to
avoid witnessing protests entirely. Presumably, if the patriotic displays
occasioning player protests were eliminated, the protests themselves
might well not occur, either, and perhaps there’s a case for ending both.
It cannot be demonstrated that teams must allow the protests despite fan
discomfort. But, at any rate, there are good reasons for them to welcome
the protests—related, as I’ve noted, to the players’ autonomy and their
capacity to contribute to public debate.?®

Donald Trump’s intervention into the debates over the protests
doesn’t change that. Trump added to the furor during a campaign

24There has been some dispute over the question whether expressive activity like the
anthem protests engaged in by professional football players is protected by the National
Football League’s collective bargaining agreement with its players. It appears that it is not;
see Michael McCann, Can an NFL Owner Legally “Fire” a Player for Protesting?, SPORTS
TLLusTRATED, Sep. 23, 2017, available at https://www.si.com/nfl/2017 /09 /23 /donald-
trump-fired-roger-goodell-player-protest. Thanks to Sheldon Richman for indirectly bring-
ing this article to my attention.

25Thanks to David Gordon for useful input on this point.
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speech on September 23, 2017, when he assailed anthem protestors:
“Wouldn’t you love to see one of these NFL owners, when somebody
disrespects our flag, to say, ‘Get that son of a bitch off the field right
now. Out! He’s fired. He’s fired!””?% Trump’s involvement in the row
is reminiscent of Sanders’s call for an administration critic to be termi-
nated. But in this case, the call came from the President himself rather
than a lower-ranking government official. Using the platform provided
by his immensely powerful and high-profile position to help create a cli-
mate in which retaliation against disfavored expressive activity is encour-
age is, at minimum, to place state power on the side of opposition to
free expression. The very athletes Trump wishes to see fired are forced
to pay his salary, support his security detail, and submit to the authority
his possession of which accounts for the invitations to deliver the public
addresses in the course of which he can mount his attacks against them.
The use of a tax-funded position with coercive power at its disposal not
only to take sides in a matter of public controversy that does not require
any sort of presidential resolution but also to take sides against expres-
sive activity seems reasonably regarded as an abuse of the presidential
office.

IV. ConNcLusion

The operation of the expressive ecosystem is threatened in multiple ways.
State actors threaten it by purporting to secure rights to “intellectual
property” and to freedom from defamation—putative rights that should
not be entitled to legal recognition. And they interfere with it by using
coercive power and coercively acquired resources as they claim, in effect,
to speak on behalf of others by erecting and maintaining controversial
public displays. This kind of expressive activity on the part of the state
should be consistently disallowed.

Private employers should not be forced to treat workers well or to
contribute actively to maintaining the expressive ecosystem. But they
have good reasons for doing so. They should thus, in particular, pro-
tect workers from termination or discipline occasioned by criticisms

26Bryan Armen Graham, Donald Trump Blasts NFL Anthem Protesters: “Get That Son of
a Bitch Off the Field,” THE GUARDIAN, Sep. 23, 2017, available at https://www.theguard-
ian.com/sport/2017 /sep /22 /donald-trump-nfl-national-anthem-protests.
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of politicians. They should respect workers’ freedom to participate in
intra-firm dialogue by sharing perspectives regarding firm and industry
practices and cultural characteristics. And they should avoid organizing
patriotic displays in ways that place undue pressure on athletes and fans
to engage unwillingly in expressive activity, while allowing athletes to
protest non-disruptively during patriotic displays without fear of reprisal.
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CHAPTER 9

Ecology and Expression

People should be free to contribute to the expressive ecosystem, and that
ecosystem should be expected to flourish, because of possessory rights, the value
of autonomy, the link between expression and flourvishing, the instrumental
worth of expressive acts, the nature of legally cognizable injury, and reasons
to be suspicious of state actors.

Expressive freedom occurs within the context of a societal ecosystem
that serves to extend and protect it and foster the direct and indirect real-
ization of the whole panoply of human goods. The elements of this eco-
system are both individual expressive agents and those who receive their
communications and a range of institutions that enable them to interact
directly and indirectly. The expressive ecosystem is made possible, and its
outlines are shaped, by robust protections for expressive freedom rooted
in the affirmation of possessory rights, autonomy, the flourishing realized
in expressive activity and its reception, and the immense instrumental
value of this kind of activity. These protections also reflect appropriately
modest understandings of state power and legally cognizable injury.

The baseline possessory rules make sense because they shape the
contours of a regime of possessory rights that contributes effectively to
flourishing. A prohibition on instrumentally or purposefully injuring any-
one’s body, or causing inadvertent injury to anyone’s body, makes sense
because of the value of bodily life. Acknowledgment of others’ rights to
control their bodies and their justly acquired possessions means acknowl-
edgment of their rights to use their bodies and possessions for expressive
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purposes and to receive and store others’ communications. And impos-
ing liability for conduct that does not interfere with people’s bodies and
possessions is unreasonable because doing this is itself a way of interfer-
ing with their bodies and justly acquired possessions.

A narrow range of injuries—injuries to bodies and justly acquired pos-
sessions—should be legally cognizable. Understanding reasonable limits
on what should count as a legally cognizable injury rightly grounds the
denial that expressive activity should be restrained or that those engag-
ing in it should be punished because it is legally injurious. And even if
a broader range of injuries is in principle treated as meriting legal rem-
edy, a broad range of systemic concerns in virtue of which the protection
and promotion of expressive freedom makes sense justifies considerable
hesitation about offering legal redress for these injuries by restraining or
punishing expressive activity.

In particular, it is important to remember who would be respon-
sible for offering any such redress. People who acquire and maintain
power are particularly likely to be people who value power—ambitious
and potentially unscrupulous. And state structures make it possible for
entrenched elites to replicate themselves intergenerationally. Concern
about the likely behavior of power-hungry state officials and members
of the “power elite” inside or outside the official structures of state
power rightly justifies limiting the power of state officials—acting in
their own interests or in those of their cronies—to limit expressive activ-
ity. Awareness of the potential for suppression of truth and violation of
just possessory rights and autonomy when state actors are empowered to
interfere with or impede expressive activity means reducing their discre-
tion to do so as much as possible.

But it’s not just worries about the actual and potential abuses per-
petrated by the powerful that justifies resisting the imposition of legal
restraint on or legal liability for expressive activity. Taking others’ auton-
omy seriously is a fitting response to the recognition of the diversity
of persons and an expression of fairness. Respect for others’ autonomy
means, at least presumptively, respect for their freedom to engage in
expressive activity. In addition, respecting freedom of expression shows
regard for people’s capacities as practical reasoners and gives them space
to develop this capacity. Autonomy matters on its own, but it also makes
possible innumerable varieties of flourishing. For instance, expressive
activity directly delivers the goods of play, aesthetic experience, and
imaginative immersion. Regard for others’ flourishing means regard for
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the ways in which expressive activity can benefit those who communicate
and those who receive their communications.

Freedom of expression also contributes instrumentally to flourish-
ing in multiple ways—particularly by allowing various intellectual, emo-
tional, behavioral, and aesthetic proposals to be disseminated and sifted.
The expressive ecosystem encourages the discernment of truth and the
exploration of alternative ways of being. In this way, it directly fosters
knowledge and practical reasonableness; and, given the role of these
basic aspects of well-being in making others possible, every other dimen-
sion of welfare, too. By contributing the accountability of political insti-
tutions, businesses, nonprofits, and individual people, it serves to reduce
the risk of abuses of all sorts. Its facilitation of the operation of the mar-
ket order and the dissemination of market-relevant information ensures
that markets can be more productive and thus that they can deliver the
various goods people have actually prioritized. Recognition of the multi-
ple contributions made by expressive activity to well-being, contributions
made in virtue of the capacity of expressive activity to filter these propos-
als, rightly leads to non-interference with, and active protection of, such
activity.

States have every reason to proceed openhandedly in allowing access
to government-owned spaces for non-disruptive expressive activity.
However, the coercive nature of state activity and the coercive basis of
state funding mean that state agencies and state actors in their official
capacities should avoid public expressive acts regarding ideologically
laden issues. They should avoid doing so because they are in a position
to distort the expressive ecosystem and because, when they engage in
expressive acts funded by others, the others are effectively dragooned
into speaking against their will. Non-governmental organizations and
social groups have no exceptionless moral duty to avoid using social
pressure to prevent or end certain kinds of expressive activity, much less
(absent specific contractual provisions) any enforceable /egal duty. But
they do have good reason to take autonomy, flourishing, and the instru-
mental value of expressive activity—both for the wider society and for
their own internal ecosystems—very seriously. Thus, it makes sense for
them to give as much scope for expressive activity as realistically possible.

In practical terms, this cluster of principles means that legal protec-
tion should be accorded to “intellectual property,” that legal remedies
should not be available for defamation, and that states shouldn’t main-
tain controversial monuments. It also means that, while they should not
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be legally required to do so, employers should encourage and protect
expressive activity on the part of workers even in the face of public disap-
proval—especially, but not only, when their expressive activity addresses
matters of public concern.

In brief, we should judge either that expressive activity does not injure
or that, if it does, the kinds of injuries it can effect should not be legally
cognizable. State actors are poorly situated to make good discretionary
decisions regarding legal restraints on or the imposition of legal liability
for expressive activity. And mutually reinforcing considerations provide
positive support for the view that imposing legal liability for expressive
activity is wrong and that the use of nonviolent social pressure to dis-
courage or punish such activity should be limited.

The best approach to framing laws and social norms related to expres-
sive activity, I have tried to suggest, is one that is as general as possible,
one that generally or entirely avoids inquiries into the specific contents of
expressive acts and focuses instead on the entitlement of particular per-
sons to engage in these acts in particular settings. Keeping the relevant
laws and norms highly general has more than one advantage. It reduces
the risk that actors empowered to restrain or punish expressive activ-
ity will use their authority to do so to advance their personal interests,
the interest of their cronies, or their ideological agendas. In addition, it
avoids entangling legal and political institutions in the messy and contro-
versial business of answering contested questions about truth, aesthetic
merit, and similar qualities of expressive acts—questions which pub-
lic dispute is perfectly capable of resolving. Thus, it safeguards people’s
freedom to use their justly acquired possessions at their discretion and to
exercise their autonomy with considerable latitude, while reducing the
risk that injuries that aren’t rightly regarded as legally cognizable, and
putative injuries that aren’t injuries at all, will serve as bases for liability.

I have chosen here to develop the strand of the liberal tradition that
is deeply suspicious of state power. I haven’t attempted—as it would
make little sense to do in a book on the freedom of expression—to
argue for anarchism. But I have emphasized what I take to be serious
doubts regarding the efficacy and legitimacy of states. I have stressed the
importance of doubts about state action rooted in class analysis and pub-
lic choice theory as well as reasons to affirm robust possessory rights. I
believe the case for expressive freedom can be made most persuasively
when doubts about state power are in full view. At the same time, how-
ever, I believe that, even for readers who are unpersuaded by the case
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I’ve offered for these doubts, it should be clear that safeguarding expres-
sive freedom is immensely worthwhile and permitting the state to inter-
fere with quite unwise.

A liberal society is marked by commitments to individual and sub-
cultural diversity, experimentation, intellectual humility, flexibility, and
ongoing discovery. Liberalism welcomes difference and dialogue. And so
expressive freedom is essential to, constitutive of, a liberal social order.
Such a society just is a thriving expressive ecosystem, one in which legal
rights and social norms support the occurrence of expressive activity
and the unburdened dissemination of its contents. In a liberal society,
freedom of expression fosters accountability for state officials, corporate
executives, and religious leaders. It both supports and is supported by
religious freedom, market freedom, and the freedom to discover and
explore alternative ways of being human. People can exercise expressive
freedom in unwise or immoral ways. But laws and norms in a liberal soci-
ety protect it nonetheless—in full view of the risks, but also in recogni-
tion of its immense capacity to contribute to flourishing and fulfillment.
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